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PREFACE TO THE TWELFTH t.. 




‘HU ot ttn* w«»fl wn^ |mMi*hr»| in 5fi», IP2I. nflcr llic Amcndinp /> 

^ XII anil NVIll «il l*7Z^7n«l Inll Tli*^ Iwo Acl^ cflcctctl amend- 

•rt^ ol an imj*'niant mlntr «utli irpitil t<» i|tw!ity a' well a' li» ijiiantity. Tlic List 
tun ua»^ all *-'•1 1 tip in than a jrat and l«*r the b'l >cnr or more there lias been 
ilrmand Im lb'* 1 k»<> 1. and jncrvvtnl rn«HJir»rs were made ol the etlilors and 
jujMivhrf^ a^ to wh'‘n<T the rtTjucN ol the lt\t rtlitjmi could lie obtainctl. So wewere 
ml to Ininjt hnlh ihb nliticn aflrr nratly three from the piililicntion of the hst 
•- In thi' etluhn th'* rrjwninl and «nrr|Kn1nl enw btr Itat iieen lirou^ht ti{) to the 
Jnntni>. 1937. llie Hominy CluMrrn Act is nc«ly added to the .ApjK’ndix. Tfie 
»fh *d Gmtnrt Art XIII of 1K59 |s <»miitrd from Ihb ctlithni, as it is repealed by 
! Ill ol 193^ Tlx* pisslnj,* of (hr Indbri Woikmen’s Compenvitlon Act made the 
nch of Contract .\<1 usrbss for n«ny pur 7 «»v*s: so the LcKisIalure thoui;ht it 
dsalilr In irjjrat h. J 

In this nbtion much interest orntrrs «|>on the new casis Interpreting and 
ading tltr rflrct of the imp<irtant nmemlments made by Acts Xll nml X\'III of 1923. 
esc cases Iu\r l>rm sers* cirrfnily noted In tliHr pfoi>er pbces and thorough attempt 
ttidr to rrconrile them ns br ns p<»ssihle. 

In the prrpamlion of this cslition, my special tluanks arc due to B. C. Vaidya, 
^ , M.A., lbr-nt.|..au of IJncoln’s Inn. who was of great use to me In the preparation 
the Index and also in discussing and pointing out to me the new case lau on the 
topics of this cotic. 


IhAY High Court LiimAKV, 
\ March, 1927. 


P ^ FENDSE. 
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REPORT OF THE SELECT Cv. 

(WITH NOTES ON CLAUSES). ^^TTEE 

We. tlic undcrsiRtial Members ol the Joint Commiltcc to whicli the Bill further i 
the Code ol CnmiuAl Procedure, 18^3, and the Court fees Act, 1870, uis referred, have consiciv 
the Bill * • * and have now the honour to submit this otir Report, with the Bill as amended 
b) us annexed thereto 

The Committee at its first meeting proceeded under rule 42 to elect the Honourable 
Dr Sapni as its Chairman The statement appended to our Report shows the number of the 
meciing> held and the names of the Members who attended each meeting 

The following notes on the clauses of the Bill refer to all the important changes which we 
have made in the Bill We have made a large number of small drafting amendments to which 
we do not think it is nccessarj to draw attention in detail — 

Oautel — Wc do not see sufRaent reason for differentiating between sections 437 and S28 
on the one hand and sections \92 and 407, on the other, and we have therefore included the first 
menuoned sections in tlie proposed sub-section (3) of section 10 We think that the suggestion that 
this sub-section should be translerred to section 17 ol the Code should be considered if and when 
the Code is consolidated. Wc would not attempt any definition of the word ‘ infenor’ used 
■n sections 435 and 435 as suggested by the Calcutta Bar Library Club The Courts do not seem 
to have experienced diRtcjliy in interpreting the word Nor do we agree with the same cntics 
that any amendment is necessary m the last column of Schedule II, against section 124 A Their 
l)omt appears to us to be covered by secUons 10 (2) and 18 (4), as proposed, read with 
section 28 (r) 

Oause 3 — We think there is force m the suggestion of the Calcutta Bar Library Club that 
It IS not necessary to restrict the appointment of an Additional Chief Presidency Magistrate to 
persons who are already Presidency Magistrates, and have therefore substituted the words " anj 
person for the words “any Presidency Magistrate*' 

Oause 5 — This clause was introduced by the Committee which sat on the Bill in 1916 
They refer to it m tfieir note on clause 2 which makes certain amendments m section 10 of the 
Code regarding th“ appointmmt of Additional Distnet Magistrates We think that if it is necessar> 
m section 29 (I) to refer to the provisions of section 10, then it is also necessary to make a reference 
to section 18 which as amended will provide for the appointment of Additional Chief Presidency 
Magistrates But m view of the fact that sections 10 (2) and 18 (4) as proposed provide for the 
conferment on Additional District Magistrates and Additional Chief Presidency Magistrates 
respectively of all the powers exercisable by District Magistrates and Chief Presidency Magistrates 
under the Code and also under any other law for the hme being in force, we are not satisfied that 
any amendment of section 29 is necessary m this respect. We have, however, amended the 
opening word* of the s’ction to bring them into conformity with the language of section 28 

Oause 6— ‘In view of the fact tliat the Reformatory Schools Act, 1897, has to a 
considerable extent been repealed m Midris by the Madras Children Act, 1920, and maybe 
repealed elsewhere we have proposed an addition to the new section 29-A, to provide for surh 
cases ^ 
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amendments proposed by this clause, but, as a matter of 
.vords " m which ” for the words “ to which ’’ 


, , , 10 — Some of our non-ofhoal members deprecated an} extension of the 

draftme, have su*"^ . . , . / ■ , 

and on the whole, m \ie\v of the fact that prosecution for contravention of the 
section are rare, wc thought that the matter was not one of great importance 
scone, "therefore, deleted clause 9 


We are agreed, however, that the same considerations do not applj to section 45 where 
the obligation to give information to the police is laid on a restricted class of persons, and we have 
maintained the additions made to clause (e) of sub-section (1) We think that, in the cases referred 
to in clause (rf), the obligation to give information should only anse when a reasonable suspiaon 
exists that a non bailable oflence has been committed We have made an amendment in sub- 
section (3) to meet a diffiailty pointed out b> the Central Prov inces Go\ cmmcnL 


Clause 11 — We think, that the amendment of section 54 as draketf, might lead to tlie 
interpretation that a requisition could onlj be issued in cases where arrest was lawful under 
the first clause of sub-secuon (1) We do not think that this was the intention, and we would 
therefore add a separate chuse for arrest on requisition We agree with those critics who desire 
thdt some safeguard should be provided, and we have, therefore proposed to lay down that 
the requisition shall reveal the offence or other cause for which the arrest is to l>e made, so that the 
amsting officer can satisfy himself that the arrest could lawfully have been made without warrant 
by the officer issuing the requisition 

Cause 13— We think that the words without uniiecessar) delav should govern all 
that follows and we have made a slight drafuiig change to effect this 


Clause 14 —The sub-sections which the Bill adds to section 88 imply that the Court which 
issues an order of attachment or endorses the same under sub-scction (2) is to investigate and 
determine a claim or objection We think that a limited power to transfer claims and objections 
for disposal to subordinate Magistrates would be useful and we have, therefore, providwl that 
District Magistrates maj transfer such cases to Magistrates not below the rank’ of second class 
Magistrates, and that Chief Presidenc) Magistrates ma) likewise transfer cases to Presidencv 
Magistrates subordinate to them The other 'imendmenls that we have made in this clause are 
consequential upon this 


Cla,c!c 15-WeconS|der that the words- il necessary ■ add nothing to the section and that 
they may cause difficulty in that a person charged with an ofience under subsection (5) of section 
103 might raise tlie defence that there ms no necessity [or an order in writing We have 
therefore, deleted them We also tliinl. that a prosecution should not be launched under sub-secuon 
(5) unless the order m writing has been delnered or tendered to the person to whom it is 
addressed * 


Clause 16— We agree generally that convictions for offences under 
Indian Penal Code should justify acuon under section 106 but we hive made 
caMi of section 153- A of the Indian Penal Code 


Chapter VIII of the 
in exception m the 


Clause 18 — In 


VK-W of the recent amendments 


made in llie Press and Registration of 
ntial amendment 
lould only extend 



urroRT or run Si 


in — \Vc notia. tint cU«i*!c («/) of stclio g 

reference to tlic counterfntjn^j of airrcnc> noto uhich 

therefore inclurfcd oflcnces imtlcr sccljons 489 A to 489 D of the Jn/led hy the IfiJI, omits iJit 
^\c hiNc ilv) inchidctl alKtment •'resent Liw We hate 

We considered i sug:i,cstion thit clause (/) of section 1 10 should ’f’ clause 

that It should be possible to bnnfj cter) case under clause (/) nithin the rcmainii^ 
section We deadcil by a majonlj to retain the clause irround 

Clause 20 — In \ie\\ of the numerous objections to the addition proposed by sub-clalh® 
to sulvsection (2) of section 117 \tc arc doubtful of the wisdom of the addition and we hate there 
fore omitted it. 

We approtc of the principle of netv sul>^>cction (3) of section 117 which as an altematite 
to the immediate arrest allowed bj the protiso to section 114 enables a Magistrate to make an 
intenm order for secuntj But we see no reason whj the mtenm order should not be in certain 
one for secuntj lor good I'clntiotir protaded that an order of this nature is not made m 
proceedings under section 107 We lia\e also re<lraftcd the proiiso to new sub-section (3) m the 
hope of making its intention dearer 

We decided in b\ our of miintaimng the amendment of present sub-section (3) which will 
enable the fact that a person is so desperate and dangerous as to render his being at large without 
secunty hazardous to the communitj to be proved b> eaadence of genenl repute Our colleague 
Saij’ad Raza Ah dissents from this view On the other hand we think that the deletion of the 
words or otherwise would be a mistake as the Courts might hold that some change in the law 
was intended by their omission and that the subsection was intended to be exhaustive of the 
methods of proof 

Clause 21 — We have adopted the suggestion that the provisions of new section 122 
should be elaborated so as to enable a Magistrate to reject a surety prcviouslj accepted bj him or 
his predecessor This im olves a few consequential amendments in the section which w e have made 
We think that the procedure set out m sub-sections (2) and (3) of section 126 should applj m the 
dse of a surety subsequently rejected and we have added a new clause which makes the necessarj 
amendments m section 126 We have also laid down the grounds on which a Magistrate will be 
justified in rejecting a suretj as an unfit person for the purposes of the bond The three points 
which we have included are the only points that have been considered by the High Courts 

Clause 22 — We accept the amendments made in section 123 bj this clause We have 
added another amendment to provide that sub-section (6) of section 123 as it stands shall applj 
only to cases for security under section IIO We think that in cases under sections 108 and 109 
imprisonment in default of furnishing secunty should be simple 

It has been pointed out that though the object of new sub-section (3-A) is to avoid differ 
ences of opinion in a single case between the Magistrate and the Sessions Judge yet the 
amendment proposed by clause 106 m section 406 may have this very result inasmuch as in a single 
case one accused person may appeal to the District Magistrate while the case of another accused 
person will be referred to the Sessions Judge The Bombay Government have suggested that 
where the case of one acaised has to be referred to the Sessions Judge under section 123 the aise 
of all should be referred whether thej have given secunty or not We have adopted this 
suggestion. 

Clause 25 —The pnnapal question in connection with this clause is whether as prov 
in the Bill questions of title m rehtion to rights of way and the 1 ke should for the pur 
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^ the Maginrate, or whether the almost unitorm decisions ol the 

iiiat the MiRistnte must stij proceedings i( he is salisfietl that the 
the Chapter, be finalW<?«rt should be foUmvctl We prefer to accept the htier iieu as laid 
H^h Courts, whj- '» Bidhu Bliushm Sircar II R , 42 Cal 153, and, as the case will not 
question h3*^fedmgs under this section and more especially as v e incline to the ojnniftii that the 
dov,n le^ahmg of section 135 is not altogether satisfactory, we have provided for it as a special 
a*ni a new seaion 139 A Oui proposals involve the necessii> of lajing down clearly that the 
.lagistrate only is competent to inquire into a claim relating to title In view ol section 142 and 
of the fact that in a case of any importance either the person against whom the order was 
originally made or some member of the public will bring the matter before i Civil Court, uedo 
not think it necessary to lay down that the Magistrate maj resume the proceedings upon the 
failure b) the person against whom the order was made to institute civil proceedings wthm a 
reasonable time 


Qause 26— We accept tlu. amendment made m section 144 bj this clause h was 
suggested to us that section 144 should be elaborated so as to enable a person aggnei ed by an order 
made under the section to require the Magistrate to make a judiaal inquiry regarding the truth of 
the information on which he had acted and thereb> to bnng m the revisional powers of the High 
Court With the exception of Saijad Kara Ah we think this proposal goes too far, and that it is 
necessary to maintain the executive character of proceedings underseebon 144 We ire however 
prepared— and we have proposed an amendment to this effect— to lay dou n that a person aggnev ed 
shall be entitled to apply to the Magistrate and show cause against thi order and that the Magis- 
trate shall give him an opportunity to be heard m person or by pleader and shall record an order 
m writing on the application giving his reisons where he rejects it 

Clauses 27 to 30 —In view of the cbjections of the Bengal Government, we do not think 
secUotis 145, 147 and 148 should apply to the presidcnc) towns Wehave tlierefore, omitted the first 
amendment made by chuae 27, and the references to Presidencj Magistrate and ‘ Chief Prejidencj 
Magistrate,’ respectively, in clauses 2b and 3b 

In order to meet certain diflicuUies which have arisen m connection with the words 
receive the evidence produced by them m section 145 (4) we have made an amendraent 
adopting the phraseology of section 244 (1) and have also added a new subsection (8-A) on the 
lines of section 244 (2) We have made an addition to the first amendment made in sub-seciion (6) 
of secnon 145 to make the intention clearer We ha\e introduced a new clause which, by an 
amendment oi section 146 will enable a District Magistrate to withdraw the atwchment ofpropertj 
at any time when he is saUsfied that there is no longer any likelihood of a breach of the peace 

Doubts have been expressed as to the procedure to be followed in cases under section 147 
andwe have introducwl amendments here to make it clear that the procedure is to be that laid 
down by section 145 


Clause 31 —In view of the general objection to the amendment which confines imesti 
gauons to officers not below the tank of Sub-Inspector, we have made an amendment which en W 
Local Governments to specify a lower rank We recognise that police work in some Pmv* 
might be severely hampered by the first amendment made by the Bill m section 157 Vince'S 


With regard to the second amendment we observe that inv/»<!Nn.,f. „ 

••ection 157 • from information received or otherwise There will nnf ^ ° ® made under 
be an informant and we have inserted the words ■ ^ any after the Wor?" m/o m' always 
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Game 33 — Wc discussed the promtons of 5 

considered in detnl the opinions rccci\-cd m connection with u 

the cntiasms directed 'ignmst the section but we do not think new section 162 at length and 
contradict b) meins of police dunes i proscaition witness who hmise the force of some of 
should p owt r be gi\xn in respect o( a dcicnct. witness We h i\e therefore, should be given to 

(lause i-1 — The intention of the Bill was to !ca\c the position in rego’ 
made under sc'clion 164 unalicrcd but to confine iht recording of conlessions under tiii" 
supenor Ma^islriies Wc approve the Bill in so far ns it deals with confessions and vnents 
that stitements also should not be recorded under the section bj third-class ^I^glst^ltes at an 
b) sccond-ebvs Nlagistrates unless speciallj empowered 

We consider tint a stitutor) obhgition should be laid on i Magistrate acting under the 
section to warn m accused person about to make n confession that the same may be used against 
him and we think that the certificate prescribed by sub-section (3) should record the fact that the 
warning had been given 

OauteZa — Suggestions have been made that section 165 as re*drafted by the Bill goes 
too far and that it should onl> permit a search to be made for something specified We thmk the 
uuht) of the section would be large!) impaired if cflect were given to these suggestions , but we 
hive provide“d a safeguard b) requiring that an officer acting under snb-section (I) or sub-section (3) 
shall record in writing his reasons for making a search or requiring a search to bt made. 

Clause 3b —In the Dill as introduced an investigating officer could not be below the rank 
of Sub-Iospector We have profioscd to some extent to remove this restnction but we are indmed 
to think that the powers conferred b) section 166 should not be exerased by a police-officer making 
an investigation who is below the rank of Sub-Inspector Wt realise, however, that there may be 
administrative difficulties in this connection and if such difficulues are pointed out by Local 
Gov emment w e should be prepared to retain clause 36 unamended 

Clause 37 —In section 167 however, which confers a power to ask for a remand we 
would confine the operation to investigating officers not below the rank of Sub-Inspector 

We consider that the Bill does not go far enough in its restriction of the Magistrates who 
should be authorised to remand to police custod) We would confine the pow er to first-class 
Magistrates and second-class Magistrates speaally empowered 

Clause 38 —We see no cogent reason for the first amendment of sections 169 and 170 
which substitutes the words upon the completion ol an investigation for upon an mvestiga 
tion In the case of 169, we agree that the power contemplated by the section should be exer 
cisable by investigating officers and we see no reason in this case to restrict the power to officers 
not below the rank of Sub-Inspector With regard to section 170 however, vve consider that the 
direct responsibilit) for sending up a case should rest with the officer in charge of the police-station 
Section 168 undoubtedly contemplates that tlie officer in charge is to assume responsibility, and 
to enable all investigating officers to send up cases under section 170 without reference to the 
officer m charge would tend to make section 168 of no effect 

We considered whether the power to admit to bail in bailable cases should not be 
extended to investigating officers but on the whole we are inclined to confine this power also to 
the officer in charge of the police station 

Clause 39 — W e have deleted this clause as we think that the power to send a witness to 
the Court in custod) should onlj be excrasable by the officer m charge of the police-station 
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^ \he 'Nfagatrate or whether the almost uniform decisions of the 

tfiat the Magistrate must sta) proceedings if he is satisfied that the 
Chapter be Jide should be followed We prefer to accept the htter Men as laid 

HMi Courts wh/'O Bdhu Bhushan Sircar 1 1 R 42 Cal 153 and as the case will not 
<j2est:ou haecfedings under this section and more espeaally as we incline to the opinion that the 
doirn.j«-drafnng of section 135 is not altogether satisfactor) we ha\epro\ided for itasa special 
afoi a new section 139 A Our proposals invoUe the necessity of lapng down clearU that the 
iagistra*e only is competent to inquire into a claim relating to title In \se%\ of section 142 and 
■^of the fact that in a case of any importance cither the person against whom the order was 
originally made or some member of the public will bring the matter before a Civil Court we do 
not think it necessary to lay down that the Magistrate maj re^^me the proceedings upon the 
failure bj the person against whom the order was made to mstitute ci\il proceedings wnihin a 
reasonable time 


Qause 26— We accept the amendment made m secuon 144 b> this ebuse It was 
suggested to us that section 144 should be elaborated so as to enable a person aggne% ed by an order 
made under the section to requite the Magistrate to make a judical inquiry regarding the truth of 
the information on which he had acted and iherebj to bnng m the revisional powers of the High 
Court. With the exception of Saijad Rara Ah we ihmk this proposal goes too far and that it is 
necessary to maintain the execuuvecliaracter of proceedings under section 144 We are howeier 
prepared— and we have proposed an amendment to this efiect— to lay dow n that a person aggnet ed 
shall be enutled to apply to the Magistrate and show cause against the order and that the Magis- 
trate shall gi\e him an opportunit) to be heard in person or b> pleader and shall record an order 
m writing on the application giving his reasons where he rejects it 

Oavstt 27 to 30— In view of the cbjections of the Bengal Government «e do not think 
secboQsUS 147andl48shouldapplytoihepres)denc) towns We have therefore omitted the first 
amendment made b) clause 27 and the references to Presi<lenc> Magistrate and Chief Presidencj 
Magistrate ' respective!) m clauses 29 and 30 

In order to meet certain difficultiej, which have arisen m tonnecuon with the words 
receive the evidence produced by them m section 145 (4) we have made an amendment 
adopting the phraseology of section 244 (I) and have also added a new sub-secuon (8-A) on the 
lines of section 244 (2) We have made an addition to the first amendment made m sub^ecuon (6) 
of section 145 to make the intention clearer We have introduced a new clause which by an 
amendment of seebon 146 will enable a District Magistrate to withdraw the attachment of propertj 
at any time when he is satisfied that there is no longer anj likelihood of a breach of the peace 

Doubts have been expressed as to the procedure to be followed in cases under section 147 
and we have introduced -imendments here to make u clear that the procedure is to be that laid 
down by section 145 


0<suu 31 —In new of the general objection to the amendment which confines inve5it 
puons to officers not below the rank of Sub-Tospector we have made an amendment which 
Local Governments to specify a lower rank We recognise that police work .n o ^’ames 
might be severely hampered by the first amendment made by the Bill m section 157 fovinces 

With regard to the second amendment we observe that 

•^cuonl57 from informauon received or otherwise There wiU nnt Rations are made under 

be an mlormam. and we have inserted the words if any after the altvays 
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Game 33 — \Vc discussed the provisions o! 5 

considered in dctml the opinions received m connection with u 

the cnliasms dircctfxl ngninvt the ■action but we do not think new «<cction 162 at length and 
contradict h> meins of police dunes •» prosecution witness who hmisc the force of some of 
should p < \\ I r lx: given in rcvpcct of 1 <lclcnct Witness We line, therefore, should be given to 
(TnKjf 34 — i In. intention of the Hill wis to Imc the position in regS* 
made Under vcction lb4 unaltered, but to confine the recording of confessions under Uiw" 
supenor Magisinics We ipprovc the Hill in so far is it deals with confessions and wicnts 
that stitcments also should not be recorder! under the section b> third-class Migistnles at an 
bj sccond-eliss 3Iagistntcs unless spcciall) cmpovvcrctl 

W V amsidcr tint a statutorj obhgition should be hid on a Magistnte acting under the 
section to warn an accused person about to mike i confession that the same may be used against 
him, and we think that the certificate presenbed by sul>scction (3) should record the fact that the 
warning had been given 

C7attxe 33 — Suggestions have been made that section 165 as tl - drafted by the Bill goes 
too far and that it should onl) permit a search to be made for something specified We think the 
utility of the section would be largelj unpaired if cfTect were given to these suggestions , but we 
hate protided a s.ifcguard b> requiring tint an officer acting under subsection (1) or subsection (3) 
shall record m wnting his reasons for making i search or requiring i search to be mide 

Clanit 36 —In tin. UvU is introtluccd an invtsUgatmg offiv.cr could not be below the rank 
of Subinspector We have proposctl to s^omc extent to remove this restriction, but we are inclined 
to think that the powers conferred bj section 166 should not be exerosed by a police-officer making 
an investigation who is below the rank of Subinspector We rcabsv, however, that there may be 
administrative difficulties in this connection, and if such difficulties arc pointed out by Local 
Government, we should be prepared to retain clause 36 unamended 

Clause 37.— In section 167, however, which confers a power to ask for a remand, wl 
would confine the operation to investigating officers not below the rank of Subinspector 

We consider that the Bill does not go far enough m its restriction of the Magistrates who 
should be authorised to remand to police custod> We would confine the power to first class 
Magistrates and second-class Magistrates speaally empowered 

Oause 38 — We see no cogent reason for the first amendment of sections 169 and 170, 
which substitutes the words “ upon the completion of an investigation” for ‘ upon an investiga 
lion ” In the case of 169, we agree that the power contemplated by the section should be exer 
cisable by investigating officers, and we see no reason in this case to restrict the power to officers 
not below the rank of Subinspector With regard to section 170, however, we consider the 
direct responsibility for sending up a case should rest with the officer in charge of the poll 
Section 168 undoubtedly contemplates that Uie officer in charge is to assume responsi * 
to enable all investigating officers to send up cases under section 170 without referen 
officer m charge would tend to make section 168 of no effect 

We considered whether the power to admit to bail in bailable cases shoul 
extended to mvesUgating officers, but on the whole we are inclined to confine this power 
the officer m charge of the police station 

Clattse 39 —We have deleted this dause. as we think that the power to send a 
the Court in custod) should only be ejercisable by the officer in charge of the policMtati 
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^ tft think that the functions contemphted by section 173 should 
G ^ , 

arge only 

CAiKJi? 40 — objections raised to clause (i) which the Bill ^dds to sccUon 
be exercised by^^h^^ ^ are m fatour of retaining it But we Inic, as in clduse 31 mlroductd 
Wny to mttt the case where there is no informant 

45 — We appro\e the amendment made in section 190 bj this clause, but \ie 
jAc that Courts should take cognizance under section 190 (1) (^) onlj upon reports in wnting 

C/awiif 47— We approie gencnlly the amendment of section 195 proposed by the Bill 
but in sub-clauses (^) and (r) of subjection fl) instead of providing for a complaint by the 
Local Government or some officer duly authorised in this behalf we prefer to have a complaint 
made by order of or underauthonty from the Local Government as in section 196 

The drafting of sub-section (7) which now becomes sub-section (3) has been the subject 
ol severe cntiasm and we have introduced an amendment which we think removes the objections 
which have been raised to the existing sub-section 

We have here introduced a new clause in the Bill making a consequential amendment 
m section 196-A which has apparently been overlooked 

C7att« 48 —New section 196-B is designed to meet the difficulty which arises from the 
fact that cases under sections 196 and 196 A cannot be propcrlj investigated by the police before 
complaints are made Doubts have arisen as to whether investigations can be ordered under 
section 155 (2) by a Magistrate without his inking cognizance of the case The new section w iH 
provide for a preliminary investigation (we have substituted the \/ord investigation for the word 
inquiry ) We recognise that u does not altogether meet the case where the desirability of 
adding a new charge anses m the Sessions Court It has been suggested that this difficulty might 
be met to some extent by substituting the words proceed to the trial forthewords take cogni 2 
ance in sections 196 and 196-A But on the whole we prefer not to make this change and to 
leave clause 48 of the Bill unaltered in substance In addition to the alteration referred to above 
we have made a slight drafting change 


Clause 49 — It has been pointed out to us that difficulties with regard to section 197 have 
recently come to light There are certain public servants who are onlj removable from office by the 
Secretary of State and it is unreasonable that they should obtain no protection under the section 
Fu/ihsr in seclie\’} 4(2}o! tli^Ccdc thcsiord hsstolKtniccpKtedaccatximgxo 

the definition given in section 19 of the Indian Penal Code with the result that Magistrates acting 
m certain capaaties under the Code eg when hold ng inquiries obtain no protection We have 
therefore proposed a re-draft of sub-®ection (l)of section 197 to meet these difficulties We have 
confined the operation of the section to public servants removable by a Local Government orsopj 
higher authority and hav e provided that the sanction required for a prosecution will be the sanctic ^ 
o! the authority which has power to remove Mr Chaudlin would prefer to leave section 1&7 
unaltered save m so far as the BiU proposed to amend it he considers that the ame H 
proposed by us would enhance the difficult) of obt lining sanction 


Clause 51 — Wc note that the case of tlie absujt husband w ill m , of tu j 

proposed in then 11 be provided for twice Under sect on 199 of the ' the amendment 

.1,0 l,=d cavo 01 tl,o.o»a„ o„ Kboll .1 ,h. ' 

co,„„,.,cd „n make a co^pU.o. .vl.„eos„„dor ,hop™v.»a„y o.her 
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of the Court, make a compUinl \Vc think this was prow,i-j-|-p 7 

remoNcd the ci^c of absence from tlic proviso nnd !n\c prov 

of the Court m the case where the husbiml is ilistnt ■•rsight We hi\T, therefore, 

_ , ... , , -mm section for the Icav'C 

Clause 52 — We ln\\. aaoptcrl tht. suggestion that the new bcciio» 
lunatics as well as to minors. We note that there has been some cnitcism of li> 
section and wt haTC nxlnfied a jionion of it so is to provide that, where the pcriild appl) to 
leave to mike i complaint has not been declared b) competent luthonty to be the guaf the new 
person of the minor or lunatic, and where the Court is satisfied that such guardian has been'a’.for 
ed the Court shall give such guanhan a reasonable opportiinit) of objecting to the application's.^ 

Claus: 53 — ^Wc hive rtxlraftctl the new proviso to section 200 to bnng it more into line 
with the existing provisos and aUo to remove the idci that when the comjilaimnt is a Court there 
IS an) possibilit) of examining the compliinant 


Qause 5-1 —We approve the alterations made b) this cliUbC in section 202 subject to the 
following remarks. The worda " where such examination is prescribed by this Code ” cover the case 
of a Presidency Magistrate referred to m proviso (b) to section 200 We consider that Presidency 
Nfagistrates should be required to examine the comphinint and to record his slitement in cases 
where the Court intends to postpone issue of process and order an inquiry under section 202 (1) 

Qause 55 — We see no force m the introduction of the word "previous,” and we have 
deleted it We have also made a slight drafting alteration in this ebuse 


Qause 58 — We hive given effect to the suggestion of the Cilcutta High Court that powers 
under section 219 should only be exerased by Magistrates who are empowered to commit for trial 


Clause 63 —We consider that the re-draft of section 239 proposed by this clause is a great 
improvement on the existing section We have discussed the various cnticisms which have been 
levelled against the clause and have not seen our way to make any amendment of substance We 
think It would be dangerous, if not impossible, to attempt any dehnition of the phrase "m the 
course of the same transaction ’ An exhaustive dehmtion is not feasible and if the phraseology is 
altered the Courts would be deprived of the guidaiicx which the) now have from a long senes of 
rulings on the point We do not find that there has bevn any pronounced conflict of opinion, the 
reason being that the Courts, instead of attempting to lay do vn general pnnaples as a rule discuss 
each case on Us merits We have adopted a suggestion to substitute the words ‘ is alleged to have 
been transferred " for the words ‘ has been transferred ” in clause (e) 


Qause — We have introduced an amendment m section 244 to provide for the case 
when a complaint is made by a Court, and we have introduced a new clause 67 A in the Bill making 
a similar amendment in section 252 


Clause 66 —We are doubtful whether a Magistrate acting under section 349 records a 
finding All that the section requires him to do is to record his opinion We have, therefore, 
proposed a re^lraft of this clause 


Clause 67 — We think that the words ‘or to a Magistrate’ near the beginning of this 
clause were left out on the ground that information to a Magistrate from any person other than a 
pohceK)fficer must be a compbint We think that this view overlooks the words " with a view to 
his taking action under this Code ’ which occur in the definition of " complaint ’ We also think 
that there is some force m the fact pointed out by the Calcutta High Court that section 190 (I) (f') 
seems to draw a distinction between information recciv ed and a complaint We Ijav e, th 
restored tlie words ' or to a Magistrate ’ 
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g T ve think that the lunctiojii contemplated by section 173 should 

large only 

“J® 7J^red the objections raised to clause (i) uhich the Bill adds to section 
be exerased by^th'^ ^ fa\our oi retaining rt But \it ha%c, as in clause 31, inttoducwl 

Wny toiiKtt the case where there is no informant 

45— We appro\e the amendment made m section 190 bj this clause, but we 
^iik that Courts should take cognizance under secuon 190 (1) (5) onl> upon reports in writing 

Clause 47 —We approve generally the amendment of section 195 proposed by the Bill, 
but m sub-clauses (i) and (c) of sub-section (I) instead of providing for a complaint by the 
Local Government or some officer dulj authorised in this behalf we prefer to have a complaint 
made by order of or under authority from the Local Government as in section 196 

The drafting of sub-section (7) which now becomes sub-section (3) has been the subject 
of severe cntiasm and we have introduced an amendment which we think removes the objections 
which have been raised to the existing sub-section 

We have here introduced a new clause m the Bill making a consequential amendment 
in section 196-A which has apparently been overlooked 

C/a«je48— New section 19$-B is designed to meet the difficulty which anses from the 
fact that cases under sections 196 and 196-A cannot be properly investigated by the police before 
complaints are made Doubts have ansen as to whether investigations can be ordered under 
section 155 (2) by a Magistrate w uhout his takuig cognizance of the case The new section will 
provide for a preliminary investigation (wc have substituted the word investigation for the word 
inquiry ) We recognise that it does not altogether meet the case where the desirability of 
adding a new charge arises in the Sessions Court It has been suggested that this difficulty might 
be met to some extent by substituting the words proceed to the trial fjr the words take cogniz 
ance m sections 19(? and 196-A But, on the whole, we prefer not to make this change and to 
leave clause 48 of the Bill unaltered in substance In addmon to the alteration referred to above 
we have made a slight drafting change 


Qause 49 — It has been pointed out to us that difficulties with regard to section 197 have 
recently come to light There are certain public servants who are only removable from office by the 
Secretary of State and u is unreasonable that they should obtain no protection under the section 
Further, in view of section 4 (2) of the Code the word Judge has to be interpreted according to 
the definition given in section 19 ol the Indian Penal Code with the result that Magistrates acting 
m certain capaaties under the Code when holding inquiries obtain no protection We have 
therefore proposed a re-draft of sub-«ection(l)of section 197 to meet these difficulties We have 
confined the operation of the section to public servants removable by a Local Government orsome 
higher authority and have provided that the sanction ixqmrtd fora prosecution will be the sanction 
of the authority which has power to remove Mr Chaudhn would prefer to leave section 197 
unaltered save in so far as the Bill proposed to amend u he considers that the amendment 
proposed by us would enhance (he difficulty of obtaining sanction 


Chiur 51— We note rtiattlicMseollh.. absent husband mil ,e„ , , 

propoaedm the Bill be presided lor twice lender section 199 of the Coitesc i A 
who had eate ol the woman on l.eliall of the absent hnsband at ihr i, i 
committed can matte a complain, wberens under , ha proviso any other peTsolX ,v,dMhriel« 
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of the Court make a compUinl We think this uas prou., 7 ^|.p 7 

rcmovcti the ci«c of ali'icncc from the proviso and Inxcprov 

of the Court in the cvv: where the huslnml is iliscnt rsight Wc Invc, therefore 

y-, en ttr 1 I > . . . -nun section for the leave 

Llansc oZ — We luvt adoptcil the suggestion that the new scctio 

lunatics as well as to minors Wc note that there has been some criticism of li» 
section and wc have rc<fraftcd a jvortion of it mi is to provide tint where the pciiild appl> to 
leave to make a complaint has not been dccbreal b) competent uillionty to be the guaf the new 
person of the minor or lunatic and where the Court is satisfied that such guardi m has been “ar, for 
ed the Court shall gi\c such guardian a reasonable opportiinit) of objecting to the applicatioiiV,,,^ 

0<tus‘ S3 — Wc have nMlrafteal the new proviso to section 200 to bring it more into line 
wath the cMsting provisos and also to remove the idn that when the complainant is a Court there 
is an> possibvUi> of examining the complavnant 


Qause 54 — We approve the alterations made h> this clause in section 202 subject to the 
follow ing remarks. The w onls w here such examination is prescribed by this Code cov er the case 
of a Presidency Magistrate referred to in proviso (6) to section 200 Wc consider that Presidency 
Magistrates should be required to examine the complainant and to record his statement in cases 
vrherc the Court intends to postpone issue of process and order an inquiry under section 202 (1) 

Qaute 55 —We see no force in the introduction of the word previous and we have 
deleted it We have also made a sbght drafting alteration in this clause 

Clatue 58 —We have given effect to the suggestion of the Calcutta High Court that powers 
under section 219 should only be exercised by Magistrates who arc empowered to commit for trial 
Clause 63 —We consider that the rc*draft of section 239 proposed by this clause is a great 
improvement on the existing section We have discussed the various criticisms which have been 
levelled against the clause and have not seen our way to make any amendment of substance We 
think It would be dangerous, if not impossible to attempt any definition of the phrase m the 
course of the same transaction An exhaustive delinition is not feasible and if the phraseology is 
altered the Courts would be depnved of the guidaiio. which tlic> now have from a long senes of 
rulings on the point. We do not find that there has b(.«.n any pronounced conflict of opinion the 
reason being that the Courts instead of attempting to fay do vn general pnnaples as a rule discuss 
each case on its ments We have adopted a suggestion to subaiituie the words is alleged to have 
l>een transferred for the words Ins been trinsferrcd in clause (e) 


Clause 65 — We have introduced an amendment m section 244 to provide for the case 
when a complaint is made by a Court and we have introduced a new clause 67 A in the Bill making 
a similar amendment m section 252 

Clause 66 — We are doubtful whether a Magistrate acting under section 349 records a 
finding All that the section requires him to do is to record his opinion We have therefore 
proposed a re-draft of this clause 


Qause 67 — We think that the words or to a Magistrate near the beginning of this 
clause were left out on the ground that information to a Magistrate from any person otlier than a 
^hcesofficcr must be a complaint We think that this view overlooks the words with a view to 
taking action under this Code which occur m the definition of complaint We also thitj| 
that there is some force m the fact pointed out by the Calcutta High Court that section 190 (1 
«cnisto draw a dstmction between information received and a complaint We have '' 

restored the words or to a Rfagistrate 
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does not provide for the case where the complainant is absent 
® ^ed, and we think power should be given m such a case to summon 

Subsection (liule 

at the time jud|m' anomaly in enabling a Magistrate ivho cannot impose a fine 

Him to appwr compensation up to Rs 100 and we have, therefore, proposed to 

t'amount of compensation which thjrd<ljss Magistrates can award to Rs 50 

In new of section 547, we do not see any necessitj to provide in^the new subsection (2-A) 
that compensation should be recoverable as if it were a fine 

We have re-drafted the proposed addition to sub-section (4) to make the intention clearer 

We discussed at some length the various merits of the phrases— ' frivolous or vexatious 
as in the present Code "false and either frivolous or vexatious’ as in the Bill, and "false or 
vexatious to the knowledge of the parly” as in Act IX of 1922 recently passed to provide for 
compensatory costs m respect of false claims and defences On the whole, we are in favour of the 
Bill as drafted We do not think that the procedure of section 250 should be used in everj false 
ease unless the case js also cither frivolous orvexauous In more serious cases it is desirable that 
the Magistrate should act under section 476 with a view to the institution of a prosecution 

Clattse 68 —It vvas suggested to us that the new section 255-A is unnecessary, on the 
ground that though a procedure for the proof of previous conv jctions is necessary m a Sessions 
Court to prevent the Jury or the Assessors from being prqudiced by anything the> may hear as to 
the accused s previous record, yet in warrant cases the same considerations do not applj On the 
whole, however, we think the new section may serve a useful purpose and we have retained it 

Oause 69 —The cntiasms of the amendment introduced by this clause go to two extremes 
On the one hand it its suggested that the accused should have a right to postpone his deasion as to 
the crosshexamination of the prosecution witnesses till the commencement of the next heanng of 
the case On the other hand it has been suggested that this provision is likely to be grosslj 
abused for purposes of the defence and that the mtroducuon of the words “ if the Magistrate thinks 
fit” IS an inadequate safeguard We think that the amendment proposed by the clause is a 
reasonable compromise between these divergent views, and we therefore propose no change 

Clause 70 — We have re-drafted this clause for the reason referred to m our remarks 
under clause 66 


Oause 71 — The amendment proposed by the Bill would give the Magistrate discretion to 
discharge the accused when the complainant was absent m any case instituted upon complaint 
We are inclined to think that this went too far and we think it is suffiaent to extend the applica 
tion of the secuon to cases of non-cognizable offences 


Clause 72 —On the whole, we are not saUsfied that it is desirable to make offences under 
section 309 of the Indian Penal Code triable summarily, and we have, therefore, deleted this clause 

Ch.u!e 76— We think the ametidments proposed in section 288 effect a considerable 
imptovement , but we would lay down that the evidence of a witness before the committinir Mams 
trate can only be treated as evidence for all purposes - subject to the orovisions nt the t a o 
deuce Act,' We considered the suggesUon tLt Ac power conferred hv Z , h i", u '' 
ciutble by Appellate and RevtsioiSf Courts wheu *eTwer Court haf 1 
It. but o„ the whole, we were of opinion that no pntvtston should he made in t™" tpe" 
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Oause 77 — Wc do not think this clause can su«,|^i{(. g 

opinions on the Bill, it docs not meet the ease uherethe iccu 

documentarj c%ndcncc onl> In that ease the prosecutor has no nt/\s pointed out in some of the 
(2) and no nghl ol rep!) under section 292 Wc have provided thant he intends to produce 
oral c\adcnce the prosecutor «hall ha\c a right ol rcpl>, but when the accuo under section 289 
tar) c\adcncc onl) which is pro\ed b) the prosecution witnesses onl) or whiaccuscd adduces 
proof then the pro'-ecutor shall sum up and the defence shall ha\c the nght of rcpl)'^ documcn 

'•equirc 

Clause 80 — Wc think there art two citfccts in this clau‘*e as drafted m the Bill 
hrst place wc consider that it should be clcarl) laid down as in the present section thatfetv^ 
assessor “ihould stale his opinion scparatel) Sccondlj, the amendment made in the Bill did not 
necessitate the recording of the opinions We have re-drafted the clause so as to remove these 
defects 


Clause 8^ — After considerable discussion of the provasions of section 337 and examination 
of the larg;t bod) of opinions on this clause we have unanimous!) comt to the following 
deasions — 

(rt) Instead of including all offences punishable with imprisonment for a term which ma) 
extend to seven )ears we have made the limit ten >ears and have added, as 
speoal cases, sections 2tl, 2I6-A, 369, 401, 435 and 477 A of the Indian Penal 
Code 

(6) The Magistrates who should be allowed to tender a pardon should, m our opinion 
be Magistrates of the first class who are inquiring into the ofience and an> 
Distnct Magistrate, Presidcnc) MagisUate Subdivisional Magistrate or, with 
the sanction of the Distnct Magistrate, a Magistrate of the first class having 
junsdicoon in any place where the ofience might be inquired into or tned 

(tf) The power to tender a pardon should be cxerasable dunng an investigation as well 
as after a magistenal inquiry has begun 

(d) We have deleted the words ‘ other than a Presidency Magistrate We see no 
reason why Presidency Magistrates should not record their reasons for tendenng 
a pardon 

(r) We do not agree with the Committee of 1916 that it should not be necessary 
to produce as a witness wi the Sessions Court an accused person who has accepted 
a pardon 

( f) We think all cases in which there is an approver should be committed for trial and 
we have deleted the provision which enabled cases to be transferred to section 30 — 
Magistrates 

Clause 86 — We accept clause 86 so far as it goes except that we would substitute 
a certificate by the Public Prosecutor for an allegation by the prosecution as the basts of the 
prosecution of a person who has accepted a tender of pardon We consider, however that it is 
desirable to lay down some procedure with regard to the plea contemplated by the proviso to sub- 
section (I) The Bill contains no indication as to when this plea is to be raised and what is to be 
the effect of it and difficulties of procedure may obviously anse with reference to sections 255 271 
(2) and 272 We, therefore propose a new section to be added after section 339 which lays down 
that when a person to whom a pardon is tendered is being tned under that section he shall at the 
commencement of the proceedings be asked whether he raises the plea that he has complied w 
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tvas granted and if he does so plead, the Court ilnll record 
tnds tint the conditions have been complied uuh, bhall acquit the 
the conditions on uhicb-^lnie inserted as a new clause 85-A in the. Bill 

ac^id^ offences under 417, 418 419, 420. 482, 483, 48G and 494 of 

accuse tije offences which ina> be compouiukd lUlli the permission of tile 


We understand that an amendment of subsection (4) of section 345 is necessitated by the 
fact that Its provisions h IV e at times been grossly abused ivhere the person competent to contract 
has compounded an offence in which he was to sonic extent implicated himself We think, 
however, that the new sub-section (3-A) whidi the Bill introduces is )iUl) to create great difficulties 
The reference to s'^cuon. 198 is unsuitable because that section deak with a verj small class of 
offences whereas sub-section (4) as it stands applies to all cases which are hwfull> compoundable 
Further, the words * may be compounded by any other person who would be compictent to file a 
complaint on his or her behalf ’ lead to nothing definite beoiuse under section 198 any person wall 
be competent who obtains the leave of the Court In cases other than those referred to in sections 
198 and 199 anj person is competent to file complaints and m such cases the Bill would enable 
any person to compound an offence We ihmk the most satisfactory solution is to retain sub- 
section (4) as It IS but to make the permission of the Court necessir> We have substituted the 
words under the age of 18 years for the words “a minor Wc have further provided by a 
new subsection that a High Court acting m the exercise of its powers of revision may allow 
offences to be compounded 

Clause 90 — We have introduced a small amendment into section 348 to make it clear 
that the section does not empower the Magistrate to pass sentence in a case which he is not 
competent to try 

Clause 92 —Our colleague Sir B C Mitter pointed out that m regard to sections 346 
and 350 the general principle is recognized that a Court which convicts an accused should 
ordinarily act only on evidence beard by itsell and suggested the advisability of appl>mg the 
same prinaple to cases coming under section 349 The offiaal members of the Joint Committee 
were of opinion that a distinction could be drawn in the case of section 349 inasmuch as under that 
section a Magistrate who is competent to try the offence has heard the whole of the prosecution 
evidence and has formed his opinion thereon whereas under section 346 a Magistrate who finds 
that he had not jurisdiction has onI> heard part o! the evidence The official members also thought 
that, if the pren isions of section 350 were to be applied to cases under section 349, the latter would 
probably become inoperative as Magistrates would prefer to dispose of cases themselves and pass 
what m their opinion was an inadequate sentence rather than run the risk of having the cases 
re-heard The iion-offiaal members were of opinion that in those arcumstances section 349 might 
be repealed The Committee however as a whole agreed that they would not be justified in makmg 
such a drastic alteration m the Code until the point had been speafically put to Local Governments 
and tlicir opinions had been invited Clause 92 has therefore m this respect been left unaltered 


We think however that the new sub-scction (4) which has been introduced m the Bill 

deal with the case of Bendies goes somewhat too far, and we hav e substituted for it a new sect ^ 
after section 350 which in our opinion gives effect to the law as laid down bv th.* HirrK 
Briefly, it provides that a judgment of a Bench shall be valid when the Bench is dulv t 
the time of passing the judgment and the judgment is passed by U 

heard the pioccedings throughout ^ “kistmtes nil of whom have 
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94 —\Vc ire inclined to agree tiilh t» ni>xFr 11 

proposed 1)) sulxhuso (i) m suVieclion (1) ol section 

ihit a M'lgiMratc Ins to nnkc up Im mmd is to the bcnltho point out lint the re-draft 
begins lr>nng the cisc We do not sw how this diflicuUj can be got litjet rid of the difficulty 
amendment propoNcd In^ the ad\ intngc ol bringing the lingingc of thib' impose before he 
with the language ot sections 263 md 264 ind wc would llicrcfore retain tins s think that the 

In onkr to inetl difliciilittb that Inse anstn we hi\L intro<luccd i 
down that IVcsidtnc) ^laglhtnlC3 m eases subject to appeal shall make i mcmorandui^. 
substance of the exammauon of Iheaccusctl, and we have introduced anew clause making a coi 
quential amendment in sub-section (4) of section 364 

The non-ofhaal mcmlxrrs who consUlutcd a majority m the Committee expressed their 
dissatisfaction with the distmctiom. drawn m the Code between Presidency Magistrates and other 
Magistraicb, and in particular with regard to this clause w ould hav c liked to see Presidenc) Magis- 
trates required in warrant eases at all events to keep as full a record as any other Magistrate 
But the Conwruttcc as a whole held that there was some force m the contention put forward 
numerous High Court Judges that no clnngc should be made in the Code affecting to any extent 
the special pow ers of Presidenc) Magistrates until a much fuller inqutr) had been made into the 
question of their status power and procedure We desire to take this opportunity of placing 
on record our hope that it ma) be poisiblc to appoint a small Committee to undeitake this 
investigation 

Oause 95— In view of the objections taken by the Judges of the High Courts to the 
amendment of section 365 we have modified the clause m such a way as to provide that rules shall 
be made prescribing the manner m which the evidence shall be taken down m cases coming before 
the Courts, and that the evidence shall be taken down m accordance with those rules We do not 
think It necessar> that the Judges of the Court should take down the evidence themselves but we 
are of opinion that there should cerumly be some record 

Oause 96 — We do not see any necessity to limit the privilege of dictating judgments in 
the manner provided bj the Bill and vie have therefore redrafted this clause We think it 
desirable to lay down that orders under sections 118 and 123 (3) should be deemed to be 
judgments for the purposes of the section 

Oause 97 — The proposal to repeal the words ‘ other than a High Court was intended 
to remove the possibility ol reading section 369 as if it gave High Courts unlimited powers of 
altering or reviewing their juvlgments But there are cases other than those referred to in sections 
395 and 484 in which a review of judgment is possible We would refer to section 434 and also 
to clause 26 of the Letters Patent of the Presidency High Courts The Indian Legislature has 
power to amend the Letters Patent of the High Courts and the amendment introduced by 
clause 27 might be interpreted as an intention to amend the Letters Patent m this respect We 
have therefore re-draited the amendment so as to provide that no Court shall alter or review its 
judgment sa\e as provided by or under anj law from the time being m force or, iir the case of a 
High Court m its Letters Patent 

Oause — This amendment of section 378 has been condemned by a majority of the 
Judges who have expressed an opinion on the Bill In vn.w of the fact that the difficulty which the 
amendment is intended to meet is probabl> of rare occurrence and that the second portion of the 
proviso will be inapplicable in the case of Judicial Commissioners’ Courts which do not at present 
consist of five Judges vie prefer to leave the law as it is, and we have deleted this clause 
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j2 ^g^erally of the pnnaple embodied m this clause m that >t 

procedure against immovable propertj through theagenc) of 
Clause 99— '^hot think that the matter can suitablj be dealt with as a proMSO to 
enables a fine to bd'ealing uith warrants of attachment against movable property We have 
the Civil Counid a great deal ol this chuse, introduang e’cecution through the Civnl Court as a 
j rule m?Vovision We think it should be made clear that the Civ il Court should not arrest or 
therei offender ^\ho has already been sentenced to impnsonment in default of payment of the 

We recognize that the porcedure prescribed may in some cases involve considerable delav 
ind we attempted to find some more summary method of proceeding against immovable property 
on the lines of those laws which enable moneys due to the Crown to be recovered as arrears of 
land revenue We have however, found ourselves unable to devise any procedure which will not 
be open to most of the objections put forward against the present clause 


Clarise 103 —We agree with those cntics who point out that the drifting of this clause will 
not have the effect which the Committee of 1916 contemplated The result of the amendments 
introduced will ordmanly be that imprisonment for a subsequent offence will not be concurrent 
with detention under section 123 The Bill m fact appears to alter the law as laid down by the 
High Couits, which is that when a person is m yail m default of giving securitv, a sentence of 
impnsonment for a subsequent offence passed subsequently must take effect at once We think, 
that in most cases this IS what the law should be, that is to say, m cases where an offence has 
been committed prior to the order under section 123 but the conviction takes place subsequently, 
the sentences should ordinarily run concurrently , but where the offence is commuted after 
the order under section 123 has been passed, eg , cases of escape from custody or yail or of 
offences committed in jail, then we think that the impnsonment for the subsequent offence should 
orainanly not be concurrent, otherwise the prisoner might in some cases receive no further 
punishment for his subsequent offence We have, therefore, re-drafted this clause on these lines 

Clause 104— We have substituted the word ‘law for the word ‘Act so as to enable 
the provisions of section 401 to be applied m the case of persons sentenced by tnbunals constituted 
by Regulations or Ordinances 


Clause 107 — We note that there has been considerable criticism on this clause whicli 
provides for an appeal against an order refusing to accept i surety. But w e think that, if no appeal 
is provided, most cases are bound to be taken up in revision and we would retain the clause Wc 
have made a slight amendment consequential on our proposals regarding section 122 

We do not agree that all appeals under sections 406 and 406-A should lie to the Sessions 
Judge Saiy’ad Raza AU dissents from this view 


Clauses 109 and 111 — In view of the fact that the whole question of the trial of European 
Briush subjects has recently been under exannnation by a Committee appointed for the purpose 
we do not think that the present Bill should attempt to deal with isolated provisions of the Code 
and we have therefore deleted the amendment of clause(a) of the proviso to section 408 * 


It has been pointed out that, even with the amendment proposed by clause III there w II 
stiU be anomalies in that the cases of p»»rsons who will have a right to appeal under section 4 I«l*a 
and who do not appeal will not be covered We think, however, that the I emelatr.r i 
lar „ ,t can m g.Mng a r,Rh, ol .ppcal m the case, relerrek to e* 

powers ol remission can always be cTcercised under scttion 40J, I'esults, the 
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There 15 v>mc force in the cnliasm thit, if llic ncaiscd with an appealable sentence post 
pones the presentation of his appeal until the penod of limitation is about to expire difticulties ma) 
anvim the casj oflht other acaised whore n^ht to appeal then accrues It is possible that their case 
could be met b\ action under reciion *) of the Indian I imitation Act 1903 But on the wholci we 
thinV It safer to U) down that notwathsiandim»m)lhinj; contained in that Act the penod presenbed 
1)) the Act for an appc.al shall in the case of such persons nin from the date when their right to 
appeal iccructl that is the date on which a first appeal is preferred b> a co-acaised who reccued 
an appealable sentence 

Oause 113 —Tor the reasons gi\en under clause 98 we have deleted this amendment of 
section 429 We notice that the proposed amendment would also have applied m the case of 
rrvastons m vacw of the last words of section 439 (|) 

Qause 114 —It has been suggested from various quarters that revision should be allowed 
in respect of proceedings under sections 143 and 144 and Chapter XII We do not agree that anv 
change should l>e made in the law m this respect Sai}ad Raia All dissents from this con 
dusion so far as cases under section 144 arc concerned 

The non-official members of the Committee who were present when this dause came undei 
discussion were unanimously of opinion that a revas on should be allowed m respect of proceedings 
under sections 476-A and 476-B The offiaal members on the other hand thought that this was 
unnecessary m view of the facts that a nght of appeal is allowed under section 476-B and that there 
are no revision proceedings in connection with a complaint filed by a prilate individual In this 
connection however it was pointed out b> non-ofticia! members that a Court making a complaint 
cannot be held directl) responsible and cannot be prosecuted under section 211 of the Indian 
Penal Code whereas this poss bility m the case of a pnvatc complainant acts as a safeguard 
against the ind scriminate filing of complaints We have amended the Bill m accordance with the 
opinion ol the majonty 

Chtises 115 unrf 116 —We are doubtful of the necess ly for the amendment introduced b) 
clause 115 The words instead of directing a fresh inquiry m section 436 appear to u9 to 
refer to the inquiry which can be directed under the next following section and to substitute the 
words direct that further inquiry be made into the case are to some extent redundant We 
think that an interchange of sections 436 and 437 would make the intention dearer We have 
added a proviso to the present section 437 to give effect to the rule laid down by the Courts that a 
fresh inquiry should not be made into the case o! a person who has been discharged unless he has 
had an opportunity of showing cause 

Clause 117 — We have m the interests of brevit) re^lrafted the amendment proposed 
b> this cause 

We have introduced here an amendment of section 439 consequential upon the altera 
tions made b) the Bill m section 195 

Clauses 120 to 125 — Since the amendments of Chapter XXXIV were drafted by the 
Committee which sat in 1916 the Legislature has made an amendment of section 35 (2) of the 
Indian Lunacy Act 1912 and that section now covers exactly the power given to the Local 
Government b) proviso (5) to section 466 (2) and by section 471 (2) to direct any person in 
respect of whom an order of confinement has been made under those sections to be detained in a 
)ail lunatic asylum or other place of safe custod> In so far therefore as these two provisions 
purport to give the Local Government power to vary an order of detention by prescnbing anj 
other place ol sale custody they are superfluous as the power already ejusts ra the Indian LUnaq 
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Act, 1912 Wedo not consider tint a power IS rcquircti to wry the order m any other respect 
m new of the proMSions of sections 473 474 and 47^ of the Code which appear to pros idt for a\\ 
contmgenaes iticludinft absolute release or release on seciint) We would therefore, omit pronto 
(^) to section 466 (2) and sub-section (2) of section 471 and would retain m scaion 474 the words 
‘ section 466 or which clause 124 of the Bill propose^ to remote We see no reason wh) the 
provisions of section 474 should not appl) to cases coming under section 4GG Wc would how 
ever draw attention to the fact that the word 'detiin is m the Code Uing substitutcrl for the 
word confine, and would recommend that an opportiinit) should lie taUen to mahe a corres* 
ponding amendment m section 3a of the Indian 1 imacj Act 

With regard to the first proposed proviso to suI>-scction(I) of section 471 we note that 
the Local Government has power under seilion 475 to <!cli\er lunatics to relatives after an 
order has been passed under section 471 and the local Government onl) exerascs its powers 
under that section on receipt of expert advice Wc do not think it dcsirahlc to enable a 
Court to evercise the same power on its own responsibility, and wc would point out that 
the Committee of 1916 itself expressed the opinion that once a person has been ordered by a 
Court to be detained as a lunatic provision lor his care periodical examination release etc 
should be a matter for tht Local Government and not for the Courts The inclusion of tlu. 
proviso which we have referred to is inconsistent with this opinion nnd for these reasons wc have 
deleted it 


Clause 126— The changes that we have made m the proposed section 476 are not of 
great importance We liave provaded that a Court can act on ipphcaiion made to it or suo main 
and after such preliminary inquiry, if any as it thinks necessary For the words committed 
before it or brought under its notice m the course of a judicial proceeding we have substituted 
the phraseology used m the proposed new section 195 We have snbsmuted 'may makeacom 
plaint lor shall make a complaint and in view of the criticism of the words ‘nearest first^Lass 
Mag,stnte «e have provided tha, a Mmph.nt should he sent to a hrst chss Mapstnte Invrng 
junsdictron For the uords ,i he thinU expedient m th, mttrests ol jushec uhich »e tlunh 
might hamper a Magistrate in the exerejse ol h,s pouers , I adjournment «e hate substituted “il 
he think, fit In order to yve efiect to the demion armed ,, considemtion of edause IN 

that proceedings under section 476 etc should be subject to revision tie hate introduced uord, 
which will make it necessary for the Court to record an order 

We have enUrely redrafted sections 476-A and 47G.R c n « j f. 

f I . *1 V bection 476-A in our re-draft is 

now confined to tlie case where 4 superior Court takes irhon .>i. . t i 

, j ^ tnty j r' _ alter no action whatever has been 

taken under section 476 in an inierioi Court Section 47 n.R c j f . , » 

. t. 1 c 1 . es . provides speafica \ for an appeal 

against the making of a complaint Or against a refusal to m ike i complai ^ ^ 

Section 477 is inconsistent with section 476 ic i . t w 

seCKu mode ,l gblignlory on the Court to malm . I s 

trate This defect has been removed by one of the amendniems ^ ^ 

«e are doubtful whether section 477 should stand wrZsal Z 

Session to try a case committed to it after a complaint had bee ® 

It desirable that a Court which has lost, toted the nroceed ' >’ 

uehate therefore introduced a clause into the B,U re„S ®”'’°"’'' “I 

‘ *^Peiung section 477 

Oausc t27 _\Ve notice that the original Bill proposed to r. 


raise from Rs 60 to Rs 100 the 
of the passing of the Mainteiilinr.. "'^9 rejected by the Committee 

vJrders Enforcement Act, 1921 which enables 


amount awardable as maintenance under section 48S 
of 1916 but m view of the nassino of .h. P™Posal 
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our Courts to enforce summit) orders up to in imount of £2 i week we think the limit in our own 
hw might well be ni^ed to R«! 100 This inioKes n consequentnl iinendment m section 489 

Clause 128 — Wc do not consider lint the iddition mide b) this clause to section 491 is 
particuhrl) nccessar) or dcsinble It is true that m respect of cxtndition proceedings in ilterm 
tnc procedure is hid down in section 3 of the Indnn Cxtndilion Act 1903 but, haiing regard to 
the \iew taken b) the Calcutta High Court mil R 39 Cal 164 is to the scope of its functions 
under the «^ction we think this clause might well be deleted 

Qanse 129 — We are doubtful whether the second amendment mide b) the Bill in section 
492 reall) effects what was intcndc<l In some places there arc special Police Acts and the) do not 
in\*anabl) gi\e the I ocal Goaemment power to delegitc to Assistant Superintendents the powers 
of a District SupenntendenL Morcoacr there is a aanct) of nomenclature and we think it better 
to lease it to the Local Goaemments to prescribe the rank of police-officers who may be appointed 
Public Proseaitors for the purposes of a particular case 

Clause 132 — It was pressed upon us that the proaisions as to bad in non bailable cases are 
much too stnngent One suggestion made to us tvas that m section 497 aie should delete all words 
after ‘ ma) be rcleascrl on bad in sub-section (I) and the whole of sub-section (2) The result 
would haaebecn to giae all Courts full discretion in the matter of allowing bad m non bailable cases 
and we felt generall) that this was going too fir What we ha\e done is to allow the Court or 
police-officer to relase on bad in a non bailable case unless there appear to be reasonable grounds 
for beliCMng that the accused has been guilt) of an offence punishable with death or transportation, 
and, as some safeguard against this we haie proiidetl for a review b) the Sessions Court or the 
High Court of any order admitting to bad m a non bailable case Some of us— including all the 
official members of the Joint Committee — arc of opinion that this decision goes too far and that in 
the end it will not tend towards the administration of justice 

Clause 135 — We note that preference has been expressed for the draft of sub-section (7) as 
contained in the original Bill and on the whole we ha\c preferred to restore the ongmal draft It 
proiidcs that m proceedings against a suret) a certified cop) of the judgment may be used to prove 
the commission of the offences which constituted a breach of the bond but that this proof ma) oe 
rebutted It was indeed suggested to us that we should make a certified copy of the judgment 
conclusne proof, but we are inclined to think that this would go too lar 

Qanse 139 — We have extended the scope of the proposed subsection (3) of section 522 
to Courts of confirmation and reference 

Qause 141 — We have found section 526 somewhat difficult to deal with One class of 
opinions presses for greater safeguards against fmolous vexatious or dilatory applicabons for trans- 
fer Another class deprecates any measures which makes a transfer more difficult to obtain We 
think It is unavoidable to retain in the Code some provision for the compulsory adjournment of a 
case when an intention to apply for a transfer has been notified But we recognize that the 
provisions of the section as the) stand have lent themselves to gross abuse and, therefore 
we feel that greater safeguards are necessar) hor these reasons in the first place, we maintain 
the prinaple of the new sub-section (6 A) which enables the High Court to award costs m dis- 
missing an application We have however, modified it to this extent that it will enable the High 
Court in cases where it is of opinion that the application was frivolous or vexatious to award 
such amount by wa) of reasonable costs in the High Court and the Court below as it thinks fit 
We think the last sentence ol new sub-section (6-A) was superfluous m view of the provisions of 
section 547 
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We consider that the new sub-section (8) proposed by the Bill was unsatishctor) m5eT\eTal 
respects The opening words of the sub-sectjon contemplated notificatiomt nnj stage of the case 
provided that it was made before the commencenment of a day s hearing But words occurring 
later m the sub-section indicated that its application was confined to a notification made before the 
accused was called upon to enter on his defence The proviso, therefore wrhich dealt with an 
intention to apply for a transfer formed after the accused had entered on his defence was not a 
true proiiso to the sub-section We considered whether sub-section (8) should not refer to another 
application made at any stage and whether in such case discretion as to an adjournment should not 
be left with the Court except when the applicant gave securitj in which case the adjournment should 
be compulsory on the whole, however we have deeded m favour of rejecting the proposal to 
provide for a bond Apart from other objections we think it was cilcuhtcd to enhance the delay'i 
already involved by section 526 Our amendment of the Bill, therefore provides for a compulsorj 
adjournment at any stage of the case except that a Sessions Court ma> refuse to adjourn when 
It IS of opinion that the application has been unreasonably delayed 

It was suggested to us that we should add a new clause to section 526 proi idtng for a 
transfer of a case when the accused has reasonable ground for apprehending that he will not get a 
fair and impartial trial We think however, that the rulings of the High Courts are quite dear 
on the point and that it would be a mistake to amend the section 


Oause 143 —We think that some of the powers which the new sub-section (4) proposes 
to confer are already provided for by sub-section (2) of section 192 We also think that this new 
^ub-secUon goes loo far in providing unnecessary powers of transfer of cases within the district 
and actually in enabling a District Magistrate to confer on a Subordinate Magistrate powers 
which he does not himself possess We think it sufficient to provide firsKlass Magistrates with a 
power to withdraw cases or recall cases made o\er to Magistrates subordinate to them under 
sub-section ^2) of section 192 and we think it unni.cessar> to confer any further power in respect 
of the transfer of cases upon Presidency Magistrates 

Our colleague Siiyad Raza Ali would remove altogeihei the power of District Magistrates 
and Sub-divasional Magistrates to transfer cases under section 528 vnd would place the power of 
transfer in the hands of the Sessions Courts This proposal met with 1 ttle or no support We think 
on the whole that it would cause admimstraUve difficulties and would hamper applications for 
transfer m view of the fact that there are may districts m which there is no resident Sessions Judge 
Clause 146 —We have omitted the proviso contained m sub-secUon (1) of the proposed 
new section 539 prov iding that an accused person shall not be compelled to make an affidavit, as m 
the first place it will be extremely difficult to say what the expression accused person means 
and secondly the proviso is m confiict with the provisions of sub-section (4) of section 526 In 
view however, of the opposition manifested in certun quarters we think that sub-section (3) of the 
proposed new section S39 A might be omitted 

We think it desirable to provide that the copy of the memorandum referred to in sub- 
section (2) of the new secUon 539 B shall be given free of cost 


Oause 148 —In the new sub-clause (e) to be added to secUon 545 we have added i 
reference to the offence specified m section 414 of the Indian Penal Code 

149 —We thmk the Court should not be bound to exercise the nower conferred r, 
the new sccuon 546-A m trivial cases and have accordingly substituted th.» ur« d bj 

-ord Shull msubsecbonCOol the proposed 

suWenon ( 2 ) uo-section mth cousequeutlal alterabons in 
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Clause ISl — It would ippear that the retention of section 559 tn the Code of Cnminal 
Procedure, 1893, was accidental, its prousiona being covered b> those of section 14 of the General 
Clauses Act, 1897 \Veha\e accordtngl) inserted the new section 559-A proposed by the Bill as 
section 559 in place of the present section 

Clause 152 — ^\Ve ha\e slightly elaborated the provisions of this clause We understand 
that a High Court has recenll) held that it had no power to direct the expunction of objectionable 
matter from a record We think it desirable that it should be made clear that this clause is intended 
to meet such a case 

Clause 153 — We are of opinion that the salutary provisions of section 562 of the Code 
are capable of extension — more espeaall> in view of the provisions of sub-seebon (3) of the new 
section proposed b> the Bill We ha\ e accordingly provided that any offender who is over the 
age of 21 jears may be bound o\er on comiction of any offence not punishable with impnsonment 
exceeding seaen years, and that all women and all persons under the age of 21 maj be so bound 
over when convacted of offences not punishable with death or transportation for life We have 
altered the pro%aso to sub-section (3) We think that the High Court should in no case inflict a 
more se\ere sentence than could have been inflicted by the Courts which tned the case 

Qause 154 — We think that the penal provision introduced by this clause is out of place 
in a Code of Procedure We have proposed an alteration which in part meets this objection 

Clatise 155— We approve generall) the changes made in Schedule II We have made 
certain further amendments consequent upon the changes we have made m the clause which 
amends section 345 of the Code and the amendments made in the Indian Penal Code by Act XVI 
of 1921 

Causes 156 and 157 — We have made the necessary changes m Schedules III and IV of 
the Code to bring them into line with the amendments which we have made in the body of the Bill 

Qause 158 — In view of our proposals with regard to section 526 we have deleted the form 
of the bond originally referred to in that section We have added a form of bond under section 
388 


2 The Bill of 1917 was arculaled lor opinion as a result of a motion in the Indian 
Legislative Counal on 26th September, 1917 The present Bill contains a few additions to the Bill 
of 1917 We understand that these deal with defects in the Code brought to light after the Bill of 
1917 had been circulated , and that for the most part tin. opinions of Local Governments and High 
Courts on these additions were invited by the Government of India It is, we presume for these 
reasons, that the Legislature did not direct arculation ol the present Bill, and we do not think that 
the Bill has now been so altered as to require repubhcation We recommend that it be passed 
as now amended 

TEJ BAHADUR SAPRU 
W H VINCENT 
M B DADABHOY 
S RAZA ALI 
J CHAUDHURI 
C S SUBRAMANYAM 
H MONCRIEFF SMITH 
B C. MITTER 


Smuv, 26M June, 1922 
B 

'D* 


ZULFIQAR ALI KHAN 


18 


Tirr coor or criminal PROcrouRr 


To 

HIS EXCELLFNCY THF GOVERNOR OrNPRAI OI INDIA IN COUNCM 

1 In accordance with the instructions contained in the Home Dipartnmu Resolution 
No r 105, Judiaal dated the 27lh Deccm\>er, 1921 v.c the members ol the Committee appointed 
by the Goiernment of India to consider the existing ricial distinctions in tlie cnmiiiil procctliirt 
applicable to Indians and non Indians uid to report to tin. Govcrinncnl of India the modification 
of the 1 uv which we recommend aliould be idopted have the honour to rc|)ort for the inform ition 
of Government our conclusions on the questions requiring cvamin ition 

2 Inthesecond Session of the Icgislitivc As^emblj, in Siplembcr, 1921 Mr N M 
Samarth moved a resolution on the subject The resolution ihtr aniLiulmcnt, w is jnsscil iii the 
iollowmg form — 

That in order to remove all racial dibtmctioiis Itciucei Jmlnns and Fnrojieans in the inaticr of 
their trial and punishment for oflencei, a Committee lie apiKiinted to consider ulint amendment-' bhould hi 
made in those provisions in the Code of Crimiiul 1 rocedure, isns which difierentiaie lietureti In Inns ami 
European Ilritish subjects Americans and rurojKaiis who arc not llritish subjects in crimiml tmis and 
proceedings and to report on the best methods of giving effect to their projiosilb 

3 Accordingly the Government of India isstietl a resolution which, after tfitatling the 
resolution passed by the Assembly, procectletl as follows — 

riie Governor General in Council has alread> accepted the pnncipU that it i> ihsinble lint there 
should 1 e equality ol status for all people m tins coumr> in the matter of cnminsl trfaK an 1 proceedingb, 
and has decided to appoint a Conmvitteeto consider Uie existing racial distinctionsin tJiecfiminil procedure 
appticalte to Indians and non Indians and to report to the Oovernmeni of India the modi! cations of the 
law which they recommend should be adopted 

rite Hon ble Dr Tej Bahadur Sapru ILD Law Member of the Governor General s 
Counal Im consented to preside over the Commitite and the following have agreed to serve as 
members — 

1 The Hon ble Sir William Vincent hi KCSl Home Memlur of ihe CovernorCeneraU 
Council 

Z Mr S R Das, Standing Counsel Ilengal 

J The Hon ble Mr Justice Shah hi Judge oi the High Court ot jmheatuxe Rombay 

A Mr P E.Percival ICS MLA 

5 Kao Bahadur Tiruvenkata Rangacluriar M LA 

6 Mr Narayan Madhav Samarth M I A 

7 Mr \V L Carey, a Member of ihe Ilengal Legislative Council 

a Mr AbulKasmi MLA 

S Dr H b Gour MLA 

10 Mr Saiyid Sultan Ahmad Government Advocate BiliuandOris a. 

It Rai Bahadur Laht Mohan Baiiai)! Government Advocate Alhhabad 

IZ Mr E Stuart Roffe> Sohator Dibrugarh Assam. 

13 Mr W Muir Masson Punjab 

14 Mr F McCarthy MLA 

11 Lieutenant-Colonel H A J Gidiiey MLA 


Mr Percivalwill in addition to his duties as a Member of the Committee act as Secretary 

The ComraiUee which will submit its report to the Government of India will asspmht,. or n^n, 

■he 5,h Janu„j ,922 „ ^ t ‘ “'I'"’ 

..„^«U,h9P,e„d,„. co»,de„,„cl.„„„™desLbte,„ publ.c 
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India Delhi their hill names and addrcs^ei together with *1 brief memorandum of the points in regard 

to whidi the) desire to gtic c\idcnce. It will of course rest with the ComiiiUtee to decide what esidence they 
will hear” 

Mr 1 CP GuifKiiib KC Ilimslcnt I^w, Acliocito-Gciieri! Hcnj,nl was bubbcqucntl) 
addctl as i Mcnilx.r of tin. Conuintlcc 

•1 Iheonfiinof llic pn\ilcges in question can jirobkibly be traced to the jealousy witli 
winch in the eighteenth cyrilur) and Inter the jurisdiction of the Courts of the Hon hie East India 
Compaii) o\cr Eurojieans was regarded I or a lonjf time the Courts of the Company exerased no 
sucli jurisdiction at all the administration of ani and criminal justice m India being confmeif in 
such case's to the Courts of the Presidenc) towns The system was undoubtedly based on the idea 
that the Crown from the cirliest introduction of its subjects into India proxaded for the admmistra 
lion of justice among them a sxstem analogous to that which existed in England Moreover 
prevaous to 1833 Untish subjects not in the service of the Crown or Company, were not allowed to 
re*side at a distance of more than ten mile's from a Pre-sidcnc) town without special permission On 
tlic repe'al of this provision the Court of Directors in 1834 gave instructions that British born 
suhjeets should be subjcctevi to the same tnbunals as Indians They observed that — 

* The 8Slh clause of the Charter Act of 1833 after reciting that the removal of restriction on the 
intercourse of Europeans with the country will render it necessary to provide against any mischiefs or 
dangers that may thence arise proceeds to direct that )oii shaft make laws for the protection of the Natives 
from insult and outrage— an obligation which in our view you cannot possibly fulfil unless you render 
both Natives and Europe ms subject to the same judicial control There can be no equality of protection where 
justice IS not erjually and on erjual terms accessible to all 

Accordingly Europeans were made amcntbic t<> the Civil Courts outside the Presidency 
towns m 1836 by an Act associated with the name of Lord Macaulay The question of the trial 
of Europeans b) all the Criminal Courts outside the Presidency towns was raised in 1849 by 
the Government of Lord Dalliousic and again m 1857 It was decided, hqwever to await the 
introduction of the revised Criminal Law in such areas The previous procedure therefore 
continued until 1861 that is to say European British subjects resident outside the Presidency towns 
were tried b) the Supreme Courts which were stitioned m the Pre*sidency towns except m respect 
of certain minor oflences for which they were triable by European Justices of the Peace In 1861 
the Supreme and Sudder Courts were combined into the High Courts of Judicature English 
Judges were then enabled to go up-country and try caws against Europeans Even up to 1872 
however the general pnnciple was that crimin d jurisdiction over European British subjects was 
exercised only bj Courts established by the Crown and not by the Courts of the country. 

5 In 1872 when Sir James Stephen was Law Member, the jurisdiction of the ordinary 
Cnminal Courts was definitely extended to Europeans but at the same time special forms of proce- 
dure based on English law and limitations of the powers of the Courts were framed for their Inal 

6 In 1883 the well known Ilbert Bill was introduced with the object of giving junsdic 
tion to Indim Sessions Judges and certain Indian Magistrates to try European British subjects 
Owing to the feeling aroused by the Bill its scope was reduced and a compromise was effected, 
a fresh Bill being introduced and passcti as Act III of 1884 The mam effect of the compromise 
was that while Indian Sessions Judges and District Magistrates were enabled to tr> European 
Bnbsh subjects the rights to claim a mixed jury that is a jury consisting of not Jess than half 
Europeans was allowed m all sessions cases (not merely in those triable by jury m the case of 
Indians) and also before District Magistrates The provisions contained in that Act are still in 
force 
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7 In the Presidency towns European BntJbh subjects hate had and have no pnvileges 
before the Presidency Magistrates, but they can dajm a mixed jury before the High Court. 

8 It IS interesting to note that, whereas, at the time of the Ilbcrt Bill controversy, the 
question was whether Indnn Judges and Magistrates should try Europeans or not, the subject 
which exates most interest at the present moment is the right of an European Bntish sul^ect to 
claim a mixed jury 

9 Pnor to 1882 the law provided that m the case of Europeans (not being European 
British Subjects) and Americans in any trial before the Court of Session the accused had the right to 
be tned by a jury of which not less than half should consist of Europeans or Americans, if such a 
jury could be procured By the Code of 1882 this nghi was retained only in respect of sessions 
cases normally triable bj jury, while m cases triable with the aid of assessors it was provided that 

half the number of assessors, if practicable and if claimed, should be Europeans or Amcncans This 
provision is still in force 

10 In anticipation of the examination of witnc5,ses who appcired to give evidence before 
the Committee, the Government of India consulted Local Governments on the question under 
examination The Committee have also received and studied a large amount of important doc^ 
mentary evidence mdudmg memoranda from all the diicf European, Anglo-Indian and Indian 
Assoaations Chambers of Commerce and other leading Assooauons m India Appendix A to this 
report gives the names of the witnesses who gave evidence before the Committee, and also of those 
who were invited to give evidence before the Committee but who were unable to do so We examined 
at considerable length the twenty six witnesses, some of whom came from distant places at much 
personal inconvenience They were from the following provinces six Irom the United Provinces, 
four from Bengal, including one who also represented noivofficial Europeans m Assam, four from 
Madras, three each, from Bombay, Bihar and Onssa and the Central Provinces, two from the 
Punjab and one from Burmi They were distributed as follows thirteen Hindus, seven Europeans, 
four Muhammadans one Pirsi and one Anglo-Indian The witnesses were mostly leading members 
of the legal profession who practise either in the High Courts or m the Moffusil and we have had 

the benefit of their valuable experience Everyendeavour was made to ascertain public opinion, and 
m order to secure the most competent witnessess in the country, invitations to give evidence were 
issued by the Government of India on three occasions, that is, in October, December and January 
last A statement of all the evidence placed before the Committee is given in Appendix B 

U The most important provisions requiring examination are those contained m the 
Criminal Procedure Code, espeaally Chapter XXXIII and sections 4, 22 111, J88, 275 408 416 
418 and 491 of that Code, together with section 65 (3) of the Government of India Act section 66 
of the Indian Penal Code, the Penal Servitude Act XXIV of 1855 and the European Vagrancy 
Act IX of 1874 

12-/1 The pnnapal distincOons between the provisions relating to Indians and those 
relating to European British subjects are as follovra — 

(t) By virtue of the provisions of section 443 o! the Cnminal Procedure Code, European 
British subjects are not triable by a second or a third-class Magistrate and^are 
only triable by a Magistrate of the first class if he is a Justice of the Peace and 
save in the case ol Distnet and Presidency Magistrates, an European Bntish 
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(ti) The junsdicUon of Additional and Assistant Sessions Judges over European British 
subjects IS restnclcd by section 444 of the Code to cases where they arc them 
!>eKcs European Bntish subjects and in the case of Assistant Sessions Judges to 
those who have been Assistant Sessions Judges for at least three yean, and have 
been speaall) empowered in this behalf by the Local Government 

(mi) The sentences that may be awarded by first-class Mag;istratcs, District Magistrates 
and Courts of Session m the case of European British subjects are limited by 
sections 446 and 449 of the Code to three months’ impnsonment and a fine 
of Rs 1,000 , six months’ impnsonment and a fine of Rs 2 000 , and one year's 
imimsonment and unlimited fine, rcspecti\elj 

(rv) In the case of tnals before a High Oiurt, Court of Session or District Magistrate 
European Bntish subjects arc entitled by sections 450 and 451 of the Code 
to be tned by jury, of which not less than half shall be Europeans or Amcncans 

(tr) Section 456 of the Code gives to European Bntish subjects remedies in the nature 
of AaSeas corpus which arc more extensive than those provided for Indians by 
Chapter XXXVII 

(*^0 Under the pronsions of secuons 408 and 416 of the Code European Bntish subjects 
have more extensive nghts of appeal in cnminal cases than Indians, m that they 
may appeal against sentences in which an appeal would not ordinanly he , and 
they also have the option of appealing m the alternative to the High Court or to 
the Court of Session 

(vrO Under section 111 the provisions of the Code regarding the taking of security for 
good behaviour in sections 109 and 110 do not apply to European British subjects 
in cases where they may be dealt with under the European Vagrancy Act of 
1874, and 

(t/Mi) The definition of High Court is not so wide in the case of European Bntish subjects 
as it IS in the case of Indians 

B The only distinction between the provisions relating to Indians and those relating to 
Europeans (not being European Bntish subjects) and Americans is that under the provision of 
section 460 of the Code in every case triable by jury or with the aid of assessors, m which an 
European (not being an European Bntish subject) or an Amencan is an accused person, not less than 
half the number of jurors or assessors must, if practicable and if claimed, be Europeans or 
Amencans 

13 To turn to the particular changes which are proposed 

The first one is the amendment of the definthon of European British subject tn section 
4 (1) (0 of the Code — It is generally admitted that this is not a satisfactory 
definition , for instance it mdudes a non-European domialed in Natal but not an 
European domialed in East Africa Having regard to all the facts we recom 
mend that the definition of European Bntish subject should be amended by 
stnkmg out all the words m ebuse (t) of section 4 (I) (i) after the word Ireland, 
thus omitung all reference to the BnUsh Possessions or Dominions outside 
Great Bntain and Ireland. I! this alteration is made, there will sull be a 
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difTtrentx Ixttttcn tin definition of I uropnn Hnnsh subject m the Cnniiml 
Procedure CikIl thH the wording of acetic n 65 (3) of tfie OovcrnintiU of Incln 
Act which inns ib follows — 

The Indian c ~ ^ i state 

in Council ntence 

to the puni * iiWreii 

of SI ell subjects or ibolisbini. in> Higli Court 

We arc of opinion however thnt the definition of ruropem Ifntish subject bhouhf not be 
assimihted to thib description in the Government of India Act We recommend tuo addition!> to 
our proposed definition The first is that subjects of His Majesty born mitinlised or doniialed in 
any of the European American or Australian Possessions or Dominions of Ills M ijesty or in 
New Zealand or m the Union of South Afnca should be clissed is European ifruish subjects 
when they are ictually serving m India in His ijesty s British Arnn Navy « r Air I orec The 
reason for this addition is th u when such persons arc tfinsferrul (o Indii lliey have no option 
They are not in the same position »s those who of thtir own fret choiee come to reside in India 
The second addition tint we recommend is that subjects of Ifia \f ijcsty boin niturilisc-d or 
domiciled in any of the European Amencan or Austninn Possessions or Dominions of His 
Majesty or in New Zealand or m the Union of South Afnev who it the chie of tlie iduption of our 
proposals are m His Majesty s Indian Army Royal Indian Marine or Indian Air Force should be 
classed as European British subjects 

Both the proposed additions will affect only i comjuratively small mmtber of men 
A minority of the Committee meliiding the Government numbers ire of opinion ih it no distmc- 
tjons should be made between jitrsons serving jn the Bniisli J orccs ind those serving in the 
Indian Forres 


1 4 The next qiitsuon is //fc defintiton cf Ilt.'k Conti m section 4(1) (y ) of the Code — 
We lecommeiid tint the delmitton of High Court slu iild be tlu. same in the easi of Furopeans as 
in the case of Indians the Secret try of State in Council Jumg requested to gi\ e his prev lous approval 
to this change iiiving le^, ird to the provisions of secti m Go (3) of the Government of India Act 
Wc irc however of opinion tint m regaid to cortim sectmiis nf the Criminal Procedure Code 
only the Chartered Higli Couits the Chief Couit of Lowei Burnn and the Courts of the Judicial 
Commissioners of the Ccntial Provinces Oudh Siielaiut Upper Buimi sh mid be meluded in the 
term High Court 


15 Section 22 — We do not think it necessary to express uiy opinion on the question 
whetlitr Justices of (be Peace bliouJd be retained outside the Prc-sic/ency towns 

for'th^loVusd Wc arc however of opinion Uiat whether the title is retained or not it should 

not be a qualificvtion for tbetn tl of in European British subject Wc arc also 
of opinion tint such ijipointinent outside the Presidency towns should not be restricted to Euro- 
peans In rt^aid to the tri d of European British subjects generally wc consider that outside the 
Presidcnty low ns the only distinction should bt lint the Tvlagtslnte in question if the accused so 
dv --ires should not be below the rank of a first class Magistr ite We recognize that in this respect 
a slight distinction will still remain between European British subjects and Indians but we believe 
tbit no objection will be taken on that iccount so f ir as offences punishable with imprisonment are 

concerned Wertcommend however that offences punishable with fine not exceeding Rs 50 onlv 

(and no other punishment) m respect of which an European ts accused may be tried bv anv Matrt< 
Irate having jurisdiction normally in respect ol such offences ^ ^ 
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IG Secltmt HI — Wc con'iidcr that Um<;cctioii should be repealed and lint sections 

and 110 should ippl) equally to Furopcins and Indians Ilut at the same 
ProMso as to Fiinv time \\e recommend that the Furopean N'aijranc) Act IX ol 1874 should be 
pean \ iprants. rcLamcd, as u is required in connection with the de|)ortalion o[ undesirable 

Furopi U 1 S 

Tlie ma]Ont\ of the iiKiubns of llu CommilUa. consukr that an examination should be 
made of the question whclhcr the pcruxl of three, a ears prtscrilx.il in section 110 as the period for 
which inipnsonment nnj be ordirctl in default of the protluction of suitable stcurit), is not 
txcfssiu are of opinion tint the subject is out tint deserves the utention of Government 

and uc \tiUiirt to Miqqvst tli it 1 ocil Gmernmtnts and IIn;h Courts siiould l*c consulted thereon 


Lia) i1it> of nriUsIi 
subjects tor otTcmes 
conimiuetl out oi 
Hntisli In ha. 


17 Srflton 18S — This section is m accord uici with the provisions of 
the Government of India Act no eliauiii ispro[)oscil 


Person charged out 
side Presideiicj tow ns 
]Oint)> with Enrol can 
bntish subjeav 


Secfion 214 — Amendments conseijuenlial on our proposals will be 
necess.irj 


Jurj for tnal of per 
sons not Europeans or 
Americans before 
Court of bession. 


Strltmi 27^ — The provision contained in this section sfiould be extendeil 
1 1 tri ds bef in the High Court— pirai»iipli 24 I low Consequential 
amendtnents will be neccssarj 


Right of European 
Pntish subjects to 
appeal to High Court 
or Court of Session 


18 Section 403 p/o' iso (a)--\\c arc of opinion that this proviso 
should be repealed 


19 Sections 413 414 41o ond 416 — We recommend the repeal of section 416 We 
consider however tint outside the President) towns in the case of all per 
Saving of restru sons both Furopean and Indian there should be an appeal against an) 
seniences*'^n'** Fim> of impnsonment passed b\ a Magistrate This involves a siibstan 

pean Hntish subjects. tial modification of the general law of the land and will to a certain extent, 
increase the work ol the Sessions Courts Nevertheless we are of opinion 
on general grounds and apart from tlie particular case of the Furopean British subject that an 
appeal should lie against an) such sentence It i> to be noted that short sentences of impnsonment 
should where possible, be avoidevl and the number of sentences of one month and under pas.sed 
b) District Magistrates and first class Magistrilcs should not, as far as we can judge bever) large 
In the case of a sentence passed m a trial bj a Court of Session vve would allow no appeal in respect 
o! a sentence of one month or under Tlie question of an appeal in the case of sentences of 
impnsonment raises some difficult) m the case of summary tnals It has been suggested that, an 
order to meet this difficult) all siimmar) tnals should be abolished We are not fiowever 
jireparcrl to recommend such a serious change m the law of the land We recommend instead that 
an appeal should lie against an) sentence ol imprisonment passed b) a Magistrate trying a case 

sumnnnly AppeaK lie even at present m certain cases against sentences passexl m a summary 
Inal, and section 264 of the Criminal Procedure Code deals with the record m such cases 
Dr Sapni and Sir Wiliam Vincent observ e that the Government of India will ulumatel) be guided m 
a great measure b) the opinions of Local Governments and High Courts on the proposal to extend 
the nght of appeal in the cases mentioned m this and in the next sub-i>aragraphs as it mav involve 
much increase m judicul hbour 



24 


THE CODE OF CRIMINAL PROCEDURE 


We recommend no change in the provisions ol section 413 in respect of appeals, from 
sentences of fine only in ordinary cases but we would in modification of section 414 permit a right 
of appeal from sentences of fine only which exceed Rs 60 in summary cases 

We consider that public opinion should be invited as regards the punishment of whipping, 
m particular on the question whether the punishment should not be confined to persons convicted 
of any of the offences mentioned in section 4 of the Whipping Act, and also in the way of school 
disaplme, to juvenile offenders A minonty ofthe Committee irc m favour of the complete abolition 
of the punishment of whipping except in the case of juvenile offenders A majonty of the Committee 
consider that if after the proposed inquiry, the punishment of whipping is retained it should apply 
to Europeans and Indians alike , that it should be provided for the same offences, and that the 
same classes of officers should have power to sentence to the punishment to Europeans and Indiani 
alike, subject always to the provisions o! a right of appeal, even where the sentence is one of whip- 
ping only, and to the further provision that the execution of the sentence should be suspended 
pending the disposal of the appeal 


20 Section 418 — We recommend that in all jury trials m which the jury are not 
unanimous or in which the jury are unanimous but the Judge does not 
matter? admi^rbie^*' agree with the verdict of the jury both m the High Court and m Sessions 
Courts, an appeal should he on facts as well as on law both m the case ol 
conviction and of acquittal (the appeal in the case of acquittal being by the Local Government) 
in respect both of Europeans and Indians This right should be speaallj laid down m the Code 
and should be as free and unrestneted as m the case of any other appeal The appeal should be 
heard by three Judges m the case of an appeal from a deasion m a High Court and by two Judges 
in the case of an appeal from a decision in a Sessions Court Sections 418 and 423 (2) should be 
amended accordingly On this point we invite reference to the English Criminal Appeal Act of 
1907 We recognize that this is an important alteration in the general law of the land, but we 
believe that it will receive considerable support from legal opinion m India It has been pointed 
out to us that the English Act of 1907 does not recognize appeals against acquittals But appeals 
against acquitt-ils by the Local Government from an integral part of the Indian Law , and it would 
not be logical to extend appeals on facts to certain jury cases only m respect of convictions and not 
m respect of acquittals, especially as the chief complaint made against juries is that they are too 
prone to acquit 


Dr Sapni and Sir Willun Vincent observe that the Government of India will ultimately 
be guided by the opimons of the Local Governments and High Courts on the proposals contained 
m this paragraph Mr Rangaehanar is in favour of allowing such appeals only where a mixed 
jury has been claimed and onlj in the case of an acquittal 


Magistrates em 
powered in cases 
agaiDSt European 
British subjects 


21 Section 443 —This section will require to be amended m the light 
of paragraph 15 above 


Judges In Courts of 
Session empowered in 
cases against Euro- 
pean Bntish subjects 


Section 444 — We consider that this section should be repealed 


Cognizance of 
onences committed _ 

by European Untish SedtonAA ^ — Consequential amendments onlv 

subjects. ^ 
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22 SecUnn 44G — In our opimon Distnct Mngistntes ind first-class Magistrates 
„ . (whether cmpowcretl under section 30 or not) should not be allowed to 

Sentences w n i c li r- t» »_ t . . • • 

may be pa«ised b> Utiropcwn Hnttsh subjects any sentence other than a sentence 

proMncial Mag is ©1 imprisonment which may extend to two years including such solitary 
confinement as is authonzed by law or of fine which may extend to 
Rs 1 000 It will be observed that these are the limits of the ordinary powers of a Distnct or 
first-class Magistrate with the exception that they do not include a sentence of whipping This is 
subject to our prcuous observations in paragraph 19 The majority of the Committee are of 
opimon lliat sections 30 and 34 should be repealed on the ground that a sentence of more than 
two years impnsonmcnt should not be passed without the assistance of a jury or assessors 

Dr Sapru and Sir William Vincent consider that the Government of India must 
ultimately be guided in a large measure by the opinions of the Local Governments and the High 
Courts on the question whether it is practicable to repeal those sections Some members of the 
Committee are of opinion that, if after enquiry it is decided to retain these sections they should 
apply equally to Europeans and to Indians 


Commitment to be 
to the High Court in 
certain cases. 


23 Scitious 447 <i«<f 448 — ^These sections should be repealed 


24 Sechm 449 —We are of opinion that Sessions Courts should have power to pass the 
same sentences on Europeans as on Indians Accordingly Sessions Judges 
nia *”^”*^assed^b ^ a Additional Sessions Judges should have power to pass sentences of 

Court of faessioa ^ ^ death m the case of Europeans and Indians alike subject as usual to 
confirmation by the High Court This provision is to be read together with 
our proposal that there should be a mixed jury that is a jury of not less than half Europeans or 
Indians as the case may be in trials before the High Court and Sessions Court In the very 
limited number of cases m the Sessions Court m which Europeans will be tried without a jury 
they wiU be tried with European assessors We develop this point later Wc adopt the pnnciple 
that a Sessions Judge or Magistrate should have power to pass the same sentence m the case 
of an European as of an Indian and that safeguards should be obtained by other methods than 
by restricting the punishment which the presiding judge or Magistrate can inflict Wc recommend 
therefore that the Secretary of State in Council be requested to give his previous approval in 
accordance with section Go (3) of the Government of India Act to this change in the law As m 
the case of Magistrates we make an exception m respect of the punishment of whipping 


25 Section 450 —The most difficult question for the Committee to deade is that of the 
trial by jury of European British subjects This is the point on which 
Jury or assessors non-offtcial European opimon is most emphatic namely that it is essential 
CourTo^Session'^^* ^ mixed jury should be retained We hav e deeded accordingly jhat 

the mixed jury should remain both m the High Court and m the Sessions 
Court m all cases which are to be tned by jury under our proposals subject however to certain 
provisions and safeguards namely — 

I The same law as to the composition of the jury shall apply to Indians as to 
Europeans that is to say the majority of the jury if an Indian accused so desires 
shall consist of persons who are not Europeans or Amencans This is already 
the law in Sessions Courts and section ^75 should be so amended as to 
It apply to the High Court also 
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II Thfere shall be q nght o! appeal both on lau and facts both from co^v^ct^on and 

acquittal, in the case of Europeans and Indians alike except where the jury arc 
unanimous and the Judge agrees with the verdict of the jury The further 
conditions of the appeal are described in paragraph 20 alx)\e This proposal 
IS recommended as an alteration of the general Law of the land, 1 ut m 
particular it is intended to form an integral part of our proposal to maintain 
the mixed jury 

III The High Court Special Jury List should in our opinion be revised and it should 

no longer be limited to 200 Europeans and 200 non Europeans It should 
include alt who are qualified to whatever n itioiialitj thej may belong This 
revision will probably increase the proportion of non-Europeans in the list 
This proposal m\olves the repeal of section 312 of the Code 

In the following respects the existing law should be maintained namely the number of the 
jury save with the two exceptions noted below will remain as at present the number required for 
conviction or acquittal in the High Court and in the Sessions Court will continue unchanged and 
right of reference m the Sessions Court under section 307 will also remain as it is this will be 
in addition to the right of appeal As it is proposed to grant a right of appeal from the verdict of 
the jury and the judgment thereon both on points of law and of fact m certain cases tried m the 
exerase of its original cnmmal jurisdiction by a High Court a certificate from the Advocate* 
General as laid down m the Letters Patent will not be necessary in every case of appeal from a 
deasion in the High Courts of Calcutta Madras and Bombay This proposal will involve the 
amendment of the provisions of the Letters Patent by the Indian Legislature 

The exceptions that we propose in regard to the number of Ihc jury are — 

(0 In the Sessiona Court the number should be any uneven number from five to nine 
which the Local Government may select Thus five should be substituted for 
three in section 274 as the minimum number of the jury m a Sessions 
Court , and 

(tO IR murder cases before the Sessions Court we are of opinion that the number of the 
jury should if practicable be nine 

26 Another difficulty arises from the fact that an European can claim a trial by jury in 
any case in a Court of Session whereas a very large proportion of the cases m Courts of Session 
m which Indians are accused are tried with the aid of assessors To meet this difficulty we 
consider it necessary to make speaal provision for cases m a Court of Session in which racial 
considerations between Europeans and Indians are involved and also to substitute for the trial of 
Europeans by jury in certain cases in Courts of Session where ricial considerations do not arise 
trni with the aid of European assessors 

Our proposals are — 

(0 In any distnct in which for any class of offence Indians are normally triable m a 
Court of Session by jury the accused whether Indian or European, shall be entitled 
to claim a mixed jury that is to say a jury consisting of not Jess Jess than half of 
persons of his own nationality 

(«■) In any distnct m which for any dass of oflence Indians are normally triable in a 
Court of Sesson with the aid of assessors but in which raaal considerations 
between Europeans and Indians are involved the accused whether Indian or 
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European, shall be cndlled to diim a nuxed jury, on the gfound of the existence 
of such raoal constderabons The Sessions Judge will deade the preliminary 
question whether in any particular case raaal considerations are involved and 
no appeal or revision shall he against hisdccision on this preliminary point He 
will have to deade who is the person really aggrieved The exact wording of 
the provision will be a matter lor the consideration of the draftsman, but where 
the accused and the complainant arc of different nationalities, that is where one 
is an European and one an Indian, raaal considerations shall be deemed to arise 
(;«■) In any district in which for any class of offence Indians are normally triable m a 
Court of Session with the aid of assessors and m which racial considerations 
are involved, the accused, wUeiher Indian or European, shall be tried wath 
assessors, who, if the accused so claims, shall all be of the nationahty of the 
accused We add the further recommendauon that m all cases triable with the 
aid of assessors there shall be, if possible, four, and in anj case not less than three 
assessors The existing provasion in section 284 is that “ two or more ’ assessors 
shall be chosen, as the Judge thinks fit 

It will be seen that so far as the European is concerned, his right of trial by jury wil] be 
taken away only in a limited number of cases in which no racial considerations are involved , and 
m such cases instead of being tried by a jury of five (the usual number m the Court of Session) of 
which he can claim that not less than three slnll be Europeans, he will be tried probably with 
four andmany case with not less than three assessors, who will all, i! he so claims, be Europeans In 
the case of an Indian, he will be able to daim a mixed jury in any case where raaal considerations 
are involved , and m any case tnable with assessors, there will be not less tlian three Indian 
assessors • 

27 In warrant cases outside the Presidency towns, in which raaal considerations between 
Europeans and Indians are involved the accused and the complainant shall each have the right to 
apply to the trying Magistrate on the ground of the existence of such raaal considerations, for 
committal to the Sessions Court for tnal by a jury of which not less than hall shall be of the 
nationality of the accused If the Magistrate decides in favour ol the applicant that is to say, if he 
6nds that raaal considerations are involved, he 5,hall proceed to make a preliminary inquiry as m 
cases tnable by the Sessions Court If the Magistrate finds tliat no racial considerations are 
involved, the applicant shall have the nglu to appeal to the Sessions Court against the deasion 
of the Magistrate on this preliminary point We would give no right of appeal or revision from 
the deasion of the Sessions Court on the preliminary point as to whether in any particular case 
raaal considerations are involved or not We have already in paragraph 26 indicated what we 
mean by raaal considerations and when they shall be deemed to exist 

The Hon’ble Sir William Vincent would prefer to give the nght mentioned in this 
paragraph to the accused only and not to the complainant also 

28 Similarly m summons-cases outside the Presidency towns, we are of opinion that 
where — 

(t) raaal considerations, as already defined, between Europeans and Indians are 
involved, and also 

(ii) the ohence is pumshible tilth impnsonnteitt the accused and the complainant shall 
each hate the right to appi, to the trjang Magistrate that the case be sent to a 
Beach ol t«o Magistrates of the first class, one Indian and one European for 
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trial on the ground of the existence of such considerations II the trying Magis- 
trate decides against the applicant on this preliminary point tlic ajipheant shall 
have the right to appeal to the Sessions Court ngsinst the deasion of the Magis 
trate on the point 

When the case is tried by theabovc mentioned Bench m the e\ent ofa difTercnceof 
opinion between the Magistrates the case with the opinions of the Magistrates will be laid before 
tile Sessions Judge who after Liking such further evidence if any, as he may think fit shall pass 
such judgment sentence or order in the case as he thinks fit and is according to law hrom the 
deasion of such a Bench there shall bean appeal in accordance with the ordinary law An 
appeal against the deasion of tlie Sessions judge will lie to the High Court if an ajipealable 
sentence is passed by him 

Jury before District 29 Secttm 451 — We are of opinion that trial by jury before Magis- 
Magistrate trates should be abolished 


Details of procedure 
in cases in whidi 
European British sub- 
jects are concerned 


Sections 452 to 455 tndustve — Consequential amendments only 


Sections 456 to 458 to be read with section 491 —We are of opinion that the rights which 
Provisions corres- Europeans enjoy of the nature of habeas corpus should be extended to 
ponding to habeas Indians throughout British India In this and other matters we would not 

interfere with the exist ng procedure in respect of fndian States 


—Consequential aniendmenu only 


30 Sections 460 and 461 — These sections deal with Europeans (not being European 
aUofEiro eaiis Americans \Vu are of opinion tint unless any of 

or AmericaiS the privileges m regard to any such persons art found to be based on treaty, 

they should beabobshed 


Procedure in trials 
of European British 
subjects Europeans 
or Americans 


Sections 46“’ 463 and 534 — Consequential amendments only 


31 The Penal Servitude Act XXIV of 1855 and section 56 of the Indian Penal Cade 

Wc are of opinion that section 56 ol the Iridian Penal Code and Act XXIV of 1855 should be 
repealed The commutation of a sentence of transportation can be efiected under sections 401 and 
402 of the Criminal Procedure Code and the ordinary Prison Rules which apply to Indians and 
Europeans alike We do not take objection to the commutation of sentences of transportation in 
the case of Europeans but we are of opinion that statutory distinctions m this respect are not 
necessary We are informed that the question of abolishing sentences of transportation as a form 
of punishment is under consideration 

32 European Vagrancy Act IX ofX^lh — It will be for the draftsman to consider 
whether any change is necessary in the European Vagrancy Act hating regard to the proposed 
repeal of section 1 1 1 of the Criminal Procedure Code 

33 No change is ncces'^ary in the pros is ons relating to Presidency Magistrates 
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*^4 To put our iinin proposils m respect ol the mochricntions of the Cnmiinl Procedure 
Code into tilutl ir form, their cfiecl will be — 

r jr European British snbjeets for Indians 

I An appeal mil lie against any sentence of impriiontneiU passed Tlies-ime 
b} a Magistrate There w dt also be n right of appeal against 
anj sentence of fine exceeding Ks. SO 

II 111 eaery case before the High Court and Sessions Court in 
winch he is tried by n jury, iheacatsed wiUbe entitled to 
Jaim a mixed jur) that is a jury consisting of not less than 
hall of the nationality of the accus^ subject to— 

(d) An appeal on facts as well on law in the case both of convic- 
tion and acquittal when the jury are not unanimous, or 
when the jury are unanimous but the Judge does not agree 
with them 

A probable increase in the number of Indians in ibe Specnl 
Jury List 

(r) A proMSion that the jury shall be not less than five and m all Tlie same 
murder cases if practicable, nine. 

III The accused in the Sessions Court will be entitled to claim to be The snme 

tried by jury in any class ol case which is normally triable 
with assessors U racial considerations are involved 

This provision is in addition to the right of trni by jury in all cases m 
the High Court and also m Sessions Coun> where such a 
method of trial is prescribed under section 269 of the Criminal 
Procedure Code » 

IV In any class of case in the Ses»ioos Court which is normally The same 

triable with assessors and where no racial considerations are 
involved he will be tried with assessors vvho will not be less 
than three in number and who if the accused so claims will 
alt be of his own nationality 

V In a warrant-case in which racial considerations are involved The same 
the accused and the complainant will each be entitled to claim 
}Jje conimilial oJ the case to the Sessions Court for trial by a 
jury 

VI In a summonscase where racialconsiderattous are involved and The'ame 
where a sentence of imprisonment can be passed the accused 
and the complainant will each be entitled to claim that the 
case shall be tried by a Bench of two first class Magistrates 
one Indian and one European reference m case of disagree- 
ment being to the Sessions Judge. 

MI In any other case triable by a Magistrate if the accused so It is not practicable to 
desires the trial will be by a first-dass Magistrate except m extend this to Indians 
cases punishable with fine of not more than Rs 50 only 
VIII Judges and Magistrates outside Presidency towns will have The existing arrangements 
poweriopassall sentences which they ire authorised by law coiitmuependingtheresult 
to piss except whipping and sentences under section St of of the projiosed inquiry 
the Crimiml 1 rocetlure Code on which subjects inquiry is 
proposed 

Jiof? — ClaUM I IV \ VI MI and VIII Bpilr nlr evt* •b' Pm <]«ncx lowni 

D 
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We also propose the repeal of section 460 which proiidesfor a special procedure m the cased 
Europeans (not being British subjects) and Americans 

35 We regret that one member of the Committee Mr Stiiirt RoHej, a represent itive of 
the non-official Europeans of Assam owing to pri\ale and personal reasons was unable to attend 
the meetings of the Committee and had to resign his seat thereon 

Some members of the Committee were unable to attend our final meetings 

36 In conclusion we desire to place on record our deep sense of obligation to our 
colleague Mr Percival ICS ML A who has throughout the proceedings ol this Committee 
acted as Secretary and brought to bear upon the work, infinite patience and great mdustrj vi hicli 
has been of great assistance to us in the preparation of this report Wealso desire to express our 
acknowledgments to Mr Tonkinson Joint Secretary in the Home Department for the assistance 
he has guen us generally 
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I L R 7 Allahabad Series 188S~(e()»/Jl 


174 (F P ) 
S 35 lFB> 
414 (FB) 


1 L B 5 Allahabad Series 1881 

ICO 101 223 
568 600 cviii 
465 469 
481 9% 997 
S22 IOS7 losa 
S2S 526 531 


647 1017 1019 1032 1036 
1018 1022 1029 1034 1037 
427 49 S 494 560 593 594 


I L R 6 Allahabad Series 1684 


26 (FB) 


479 


S 22 
59 62 649 
58 649 1108 
19 497 619 1175 
461 47 / 539 540 
4 S 0 461 993 997 
*’4 98 a 992 cvi i 
458 468 481 997 
62 65 66 576 58 a 


346 


156 leo I 7 I 17 ^ 178 179 187 


109 166 170 172 173 174 175 176 177 178 
6 Si 1057 1 DS 8 
789 928 929 9 Ji 934 
523 524 




OUM I 
321 337 
899 963 


1 L B 7 Allahabad Series 1883 

64 64 (a) 64 ( 3 ) 585 
462 588 539 
1483 


91 : 


918 


| 60 «» 1881 A \\ N 14 


563 572 
322 

W(^^) 70 576 78 .-> 894 


782 8^0 843 9 l 3 


8 S 3 irB)- 18 S-> A W N 2 S 7 


64 {<') fS 60 584 
43 784 791 919 92 .: 


662 « 18 S 5 AWN 259 
« 7 I(rB)«l 855 A \\ N 267 


934 


677 678 6 S 0 681 
18 458 479 984 993 
1001 

008 673 , 674 1043 
I L R 8 Allahabad Series 1836 

892 056 
465 466 517 
219 230 239 
703 746 894 


Sa** 

291 (I l» ) 


489 


66 a 579 €01 
104 J 

101 IDS no €51 
702 747 


815 877 S 7 S 907 


52(rB) 


544 S 4 a 559 685 USa 
1087 

1 L R 9 Allahabad Series 1887 


23 631 841 904 9 '’S 930 931 i 


R 13 I A 134 


S 06 517 923 
963 

402 1102 tl&O 


•*40 


1016 1034 

3€2 917 918 924 
4 *^ 727 870 873 
4 a 2 176 177 , 178 179 180 I 8 I 597 II 44 
523 399 408 
525^1887 A W N 155 547 559 
523 (FB) 33“ 702 703 747 870 871 887 
609 795 


503 

«X)(a) 1062 

1 L R 10 Allahabad Series, 1888 

19 427 49 a • 


64 S 


64(6) 65 66 531 5 S 5 


240 


64 {i) 65 585 916 917 924 
795 1062 

^ . evil CViii CXI 

- 470 477 

683 730 731 1148 
CXVII CXXllI 

1 L R 11 Allahabad Series 1889 

744 748 752 754 842 
CiX cx> 

"5 64 648 822 1 Ixtiv 



LIST OF CASES CITED 


ALLAHABAD CA6E8-(^^''^V 
L U R It AlUhnbkd Series, lB89-<i<i ;/<f ) 


308 = 18S9A W N 93 
361 = 1889 A W N 128 

4S0=I8S9 A W N 162 


837 
1009 1145 
34 549 
1023 


I !<. R. 13 All&hab&d Series, 1890 
66 436 437 785 789 

69 794 1032 1057 

79 859 

I 05 859 

434 916 924 

550 76 

551 539 561 683 

595 327 334 802 

I L R. 13 Allahabad Series, 1891 
171 (FB)=189I A W N 48 875 876 881 S8J 

337 - 653 678 

345 434 435 763 764 765 802 803 867 1140 1189 

348 1019 

362 263 

577 210 215 221 227 241 

J L R II Allahabad Series, 1892 

635 711 


45 •> 

1S91 

A 

W 

N 

179 


90 160 

168 

187 

49 









151 

212_ 

1891 

A 

W 

N 

83 


673 

687 

1156 

242 — 

1892 

A 

w 

N 

83 

S3 

765 80'» 809 

810 

1154 

336 — 

1892 

A 

\v 

N 

21 




21 

346 — 

189^ 

A 

w 

N 

10 


43! 

78S 

791 

354 







483 1013 1014 

nil 

502 — 

1892 

A 

w 

N 

95 

666 

580 589 6<r 

745 

1145 

621 





527 

608 

627 673 674 

043 

1155 


I 

L 

R IS Allahabad 

Series 1893 



6 = 

1892 

A 

W 

N 

114 

527 

608 627 673 

674 

1043 

11 








305 

314 


920 
1077 
1149 
IZ02 
1189 
1193 
3 936 
xl 


25 318 

61 475 477 

136 = 1893 A W N SO 653 669 671 689 732 909 
143 = 893A W N 63 1034 1037 1038 

192 (FB)=1893 A \V N 79 1186 11 


= 1893 AWN 124 
= 189o A W N 114 . 


I L. R 16 Allahabad Series 1891 
9 196 1103 

59 101 IDS 

BO 23 454 470 4SI 656 993 1001 

84 (F Rl= 1894 A W N 7 SM 60S 627 673 1043 

88 = 1894 A W N 23 600 601 687 lOIl 

920 


207 

212 


405 407 


ALLAHABAD CA8E6-{c(;//A/). 
1 L B 17 Allahabad Series, 1895 
3&(F«J=1891 A W N I9S 


241 (F B} = 

485 

524 


1895 A W N 68 


416 1130 
317 318 319 320 
145 897 898 
650 

813 876 878 
217 236 238 241 
336 660 


I L B IS Allahabad Series, 1896 

- 1020 
dx 

335 676 703 
617 623 
1018 1019 
550 
225 

452 453 470 952 
443 451 452 
608 

88 9J 133 140 341 
893 

402 407 412 524 537 541 604 1130 1132 
619 Ixiv 
461 462 479 521 


203 = 1896 A VV N 31 


350 

353 

3o8 

380 


1 L R 19 Allahabad Series 1897 
50(1- D)=I89t> A W N 173 


^(FB) 

465 

5(r» 

806 im) 


1028 1034 loss 

1105 1112 ms 

623 
497 
412 4'’0 
404 411 412 
616 1087 1089 1174 1I7S 
34 71 
617 659 

457 465 766 922 993 1123 Cvm 
438 1114 
195 196 
1113 1164 1195 1196 
318 345 351 352 353 
S3 54 534 
536 627 1155 
814 815 


I Ik R 20 Allahabad Senes 1B98 


124 = 1897 A W N 220 


— JJ6 LrxJ 
33o 681 705 
298 304 
6S4 

^ 1043 xlvm 

xlviil 
xlm xlviil 
593 
1180 

190 191,192 107 



LIST OF CASES CITED. 


ALLAHABAD CA8ES-(f<»«/rfV 
I. L. R. 20 Allahabad Serial, 1898— (fow/A). 

54 527, 534,639,540,782 

N *■ ... 928,829 

M ... 566, 1046 

M '■ ■'* ... 883,887 

01 '... 210,215,221.242 

29 L ... ... 641,744.753 

I. L. R. 21 Allahabad Series, 1899. 

2S ' ... ■ — 837 

86 -lOTI 

.06= 1898 A W.N 199 ... 653,669,671,1140 

107 ... 165,197,199,219.757,927.028 

109 ... ... ... ... 435 

111 .. — .. 677,680.631 

122 ... ... ... — 

175 ... ... .. 679.749,749 

177 . .. •• 

181 .. ... ... 020. li 

189 .. .. ... 643,850,79* 

265 ... .. .. 632,63.1 

391 (F.B ) .. iii, xl, xlvii, xlvih 

I. L. R. 22 Allahabad Series, 1900. 

106 .. .. ... 517.518,923 

113 ... ... •2*4 

115 ' ... ... ... 331.338.568 

214 - . . • • 201 

216 ... 119,123,124,1143 

267 ... . . . . . . 220 

340-.1900A W.N no ... . ...U87 

445 = 1900 A W. N 169 336, 660, 677, 678. 679, 

680,681.748.749 

1. L. R. 23 Allahabao Series, 1901. 

S3 . ... ... — 659,660.766 I 

80 ... ... .. ... 170 

82 ... ... . . 498. 499 

159 = 1901 A W.N. 30 .. ... 213,214.226 1 

249 = 1901 A. W. N. 59 — 427.444,995, 1001 I 


I. L. R. 24 AUahabad Series, 1903. 

... .... — 197,923,927 I 

195, 196,199,277,435,436,1114, 1119 I 


ALLAHABAD CA8EB-(fe««\ 

I. li. R. S3 Allahabad Series, m3^eonfd\ 
165=1902 A. W. N. 124 ... 1030,1032.1037,1039 

209 = 1903 A. W. N. 7 ... ... 426.495, 493 

234 = 1903A. W. N 31 ... ._ ...998 

272 = 1903 A W. N, 36 (Tota) ... . . 188 

273 = 1903 A. W. N. 36(Bidhy3pati) .. 175, 178, 180 

315 .. ... ... ' ... 622 

375 = 1903 A. W. N. 79 ... 165, 171, 175, 520, 757, 928 

534=1903 A. W. N. 100 .. 181,293,498,894, 895,958 
537 = 1903 A. W. N. 102,149.150,241,247,264.943. ul 
545 = 1903 A. W. N. 103 . , ... 1020,1036 

1. L. R. 2S Allahabad Series, 1901. 

I = 1903 A. W. N. 171 = 1 Cr. L J. 120 ... 479 

144 = 1903 A. W. N.212=1 Cr.UJ.339, 241,943.946, 
is, ill 

177= 1903 A. W.N. 215 = ICr. U J 357, 527, 534,539 
540. 781 

183 = 1903 A. W. N. 216 = 1 Cr. U J. 858 1 9, 620 

189 = 1903 A. W. N. 220=1 Ct. U J. 359 " ...192 

190=1903 A. W. N 229 = 1 Cr. L. J 360 147, 243 
195 = 1903 A. W. N. 231 = 1 Cr.UJ. 364 ... 568 

202=1903 A. W. N 237=1 Cr. U J. 564, 191, 1073, 1074 
2H=1904A.W.N 1=1 Cr.L. 1.43 ... 662,663, 1141 
220 ... ... . .cxxvt 

244 (F.B)= 1904 A. W.N 10= 1 Cr. L. J.7. 466, 475 
249 (FB)=1904 a W.N. 15 = 1 Cr.U] 73 • <79. 


= 1902 A W.N. 44 
= 1902 A W. N. 4S 
= 1902 A. W. N. 69 


... 551,573 

... .. 420 

901,1201, 1202,1204 
... 59 
269, 938, 943. il, i« 
910,939.849,952.961,962 
... 257, 258, iii I 


1. L. E. 35 Allahabad Series, 1903. 

= 1902 A. W.N. 197(Harbanl .. 476,479 

= 1902 A. W.N 200 ... 916,938,961,9^963 

= 1902 A. W. N. 197 .. ... J92 

■» 1902 A. W. N. 193 ... ... 497 


249 (FB)=1904 a W.N. 15 = 1 Cr.U] 73 . 479, 
842, 1001,1002 

326=1904 A. W.N. 23 = 1 A.UJ 18 

— 1 Cr. U J 84 ... ... ...1027 

344 = 1904 A. \V N. 42 = 1 Cr. U J IS? 783, 787 
371 = 1904 A W, N. 52 = 1 Cr U J. 190 23, 183 

882 . . . . ... ... 449 

$09 — 1904 A. W. N. 115 = 1 A. U I. 236 

= lCr U 1 434 ... ... . 463 

512 = 1904 A, W. N. 116= 1 A. U J. 234 

= 1 Cr. L J 433 ■ ... . . ... 624 

514 = 1904 A. W. N. 90= 1 Cr. U J.335 181,428, 

445, 456, 998 

536=1904 A. W. N 94 = 1 Cr. U J. 338,639, 1107, 1190 
564 = 1904 A. W N. 125 = I A. U J. 292 

= lCr. UJ. 519 629.530,531,937 

1. L. R. 2T Allahabad Series, 1605. 

Il = 1904 A. W. N. 149 = 1 Cr. U J. 595, 1035. 1037 
23 = 1904A.W.N 154=1 Cr U J.605 , 925,940,941, 
1185, 1189 

33=1904 A. W N. 157 = 1 Cr. U J 613 ..1102 

69 = 1904 A W. N. 165 = 1 Cr. L. J. 637 528, 551. 

t , . 573,631 

92= 1904 A. W. N. 195 = 1 A. U J 495 

= 1 Cr U J 710 . . . 147.820 

I72= 1904 A W N.206 = l A.UJ.685 

= lCr UJ 807. 171,172,1432,434, 1103, 1110, 1185 
258 = 1904 A. \V N. 229 = 1 A. U J 59S 

*=lCr. UJ 896 . 114,830 

262 =1901 A. W. N, 230 = 1 A. U T 593 

= lCr.UJ.897 . ..193 

292=1 A. U J 597= I Cr. U J. 899 480(Ad.). 451. 

293 ^ 1904 A. W. N. 231 = 1 A. U ] 601 

= ICrUJ.912 169 

296 = 1904 A. W. N. 234 = I Cr. U J. 917 266. 1150 



LIST OF CASES CITED 


ALUHAB&D CkBZZ^eonfdl 
I L.R.a7 AllafaAbAd Series mi-{eonld\. 
300*1904 AWN 264*1 A L. J 619 

*1 Cr L 1 991 and 1042 276 I0S4 

339=1904 A W N 278=1 Cr L. J 10o3 962 

397=1905 AWN 5=2 A L. ] 20 

2 Cr L. J 17 1123 

415=1903 A. W N 19=2 A U J 64 = 

2 Cr L. ] 24 900 959 961 1090 

468=1905 AWN 65=2 Cr L J 154 95** 

469=1905 A W N 64=2 Cr L. J 152 314 

483=1905 AWN 54=2 A L. J 160 

=2Cr L.T 104 1020 1021 10J5 

572=1903 AWN 102=2 A L. ] 349 

=2 Cr L. J 247 119 123 

623=1903 A. W N 133=2 A L. J 716 

=2 Cr L. J 329 197 862 

630=1903 AWN 139=2 Cr L. J 331 1083 1085 

L L. R 28 Allahabad Series, 1906 
89=1903 AWN 195=2 A L J 717 
=2 Cr L. J 434 24 989 

91=1905 A W N 193=2 A LJ 589 
=2 Cr L. 1 515 165 916 939 

98=1903 AWN 202=2 A L. J 599 
— 2Cr L. J 517 2lUAdJ 2U 212 

142=1905 AWN 231=2 Cr L. I 598 462 475 

207=1905 A W N 256=2 A L.J 831 

=2 Cr U ] 803 771 

209=(Footnoie) 

212=1903 AWN 


I 258=2 A L J 745 
-2 Cr L. J 809 

■ W N 279-3Cr U J 13 


433 

)c5 A ■ ' ■ 

=3 Cr L. 1 52 255 256 

268=1905 AWN 279*3 Cr L J S3 923 952 
302 627 

306=1906 AWN 30=3 A L. J 29 

=3 Cr L. J 96 - 169 186 

313=1906 A W N 22=3 Cr L. J 207 580 853 856 

331=1906 AWN 42=3 A 1. } 98 

=3Cr L.] 225 4S5 463 767 1115 1123 

372=1906 A W N 52=3 A L J 146 

=3Cr L. J 247 399 407 408 418 

404 707 

406=1906 AWN 616=3 Cr L J 323 149 150 

247 249 

421=1906 AWN 76=3 A L. J 224 

=3 Cr L. J 327 1120 II2I 

554 (F B )=1906 A W N 103=3 A L. J S94 

=3 Cr L. J 400 477 479 917 100** 

625=1906 A W N 145=3 A L. J 382 

=3Cr UJ 441 621 900 

629=1906 A W N 142=3 Cr L J 456 194 

683=1906 AWN 187=3 A L. J 852 
=3Cr L. J 61 


L. 1 61 
A <V N 1 


I L R 29 Allahabad Series, 1907 
7=1906 AWN 245=3 A L. J 562 
=4 Cr L. } 59 517 518 642 859 

24=1906 AWN 25S=3 A L. J 615 
=4 Cr L. J H2 752 753 

137=1906 A \\ N 306=4 Cr L. J 451 517 617 

377=1907 AWN 94=5 Cr L. J 277 80 84 00 

434=4 A U ] SIO 835 336 


ALLAHABAD CkSZB~iconfd\ 

I L R 29 Allahabad Series, 1907— (con fd.). 
563=1907 AWN 168=5 Cr L. J 476 77 920 

575=1907 A W N 179=3 A L. I 483 

=6Cr L.] 10 96 

587=1907 AWN 195=4 A L. J 471 

=6 Cr L J 42 466 

I L. R so Allahabad Series, 1908 
41=1907 AWN 26o=4 A L. J 705 
=6Cr LJ 352 246 267 1149 

47=1907 A W N 268=7 Cr LJ 214 1103 1274 

52=1907 A. W N 288=4 A L J 790 

=6Cr LJ 396 462 929 99a 

60=1908 A U N 9=5 A L J 59 
=7Cr LJ 19 237, clxx cxcMJ 

66=190SA W N 11=5 A LJ 40 
=7Cr L I 21 26 27 

109=1908 AWN 28=4 A L J 805 

=6CrLJ4S4 477 916 

116=1908 AWN 2a=7 Cr L J 48 922 9a2 9o3 

I0a7 1086 1087 


181 


146 


243=1908 A W N I02*a A L J 247 

=7 Cr L J 389 477, 479 507 

331— 1908 A \\ N 142*5 A L J 297 2S0 \\ 

S34(FB)— 1908 A W N 133— 5 A L. J 318 

=7Cr L J 427 186 199 801 639 8001 

3al— 1908A W N 152=5 A LJ 400 

— $ Cr L J 4 567, 572 573 

364— 1908 A W N 151*5 A L J 488 

— 8 Cr L J 1 219 220 225 226 

$25 1043 

$40*1908 A W N 241 

*8 Cr L J 380 660 763 764 765 766 

I L R 31 Allahabad Series, 1909 
38-1908 A W N 273=5 A LJ 749 
=9 Cr L J 39=1 In. Ca 569 477 479 480 

917 1098 

48=1908 AWN 290=6 A L J I 
=9 Cr L J 63=1 In Ca 5 477, 479 

150=6 A L J 113=9 Cr LJ 382 

=1 In Ca 762 II 111 

313=6 A LJ 231=9 Cr L J S04 

=2 In. Ca. 162 473 474 

317=6 A L J 262=9 Cr L J 526 

=2 In Ca. 219 499 8a7 92b 940 

453=6 A LJ 685=10 Cr L J 297 

=3 In. Ca. 482 222 

606=6 A L J 832=10 Cr L J 473 

=4 In. Ca. 24 775 

I L R. 32 Allahabad Series, 1910 
30=6 A LJ 963=10 Cr LJ 424 

=3 In. Ca. 952 SOS 31 J 506 989 

55=6 A L J 961=11 Cr L J 36 
=4 In Ca. 709 ]e7 

S7=6 A L J 977=11 Cr L J 63 
=4 In. Ca. 808 .. 573 

74=6 A L J 983—10 Cr L J 497 
=4 In. Ca. loS 447 443 470 

78-7A.LJ 10=llCr LJ 61 
*5 In. Ca. 176 437 
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LIST OF CASES CITED 


ALLAHABAD CASES— (co'j/ti). 

I L.R,S2 AUahabad BcrJ«9 , W). 


266 1156 
776 900 9»S 
567 S69 S74 


132=7 A L. J 53=11 Cr L. J 141 
=5 la Ca 471 

153=7 A L I 103=11 Cr L ) 203 
=5 la Ca 696 

219=7 A L. I 225=11 Cr U J 283 
=5 la Ca. 896 

397_7 A L. ] 319=11 Cr L. J 372 

=6laCa563 4(r* 4(M 411 413 1130 

571=7 A L. ] 649=11 Cr L ] 355 

=6 la Ca 454 148 1364 

635=7 A U J 749=11 Cr L. J 447 

=7 In Ca 414 1185 1158 

642=7 A L.] 813=11 Cr UJ 412 

=:6laCa874 196 1103 1107 


I li. IL 33 Allahabad Series. 1911 

36=7 A L. I 897=11 Cr U J 442 
=7IaCalS6 

48=7 A U I 910-11 Cr U ] 480 
=7 In Ca 412 

S8a=8 A U I 182=12 Cr L. ] 46 
la Ca 278 

396=8 A L. ] 240=12 Cr L I 93 
=9 la Ca 497 

510=S A L ] 524=12 Cr L. ] SS9 
=1] la Ca 2)3 

512=8 \ L. J 429=12 Cr L ] 174 
=9 la Ca 992 

514=8 A L. I 525=12 Cr L. I 359 
=10 In Cae59 

578=8 A L, J 630=12 Cr L. ] 401 
=11 la Ca 5 

583=12 Cr L. T 654=12 la Ca 6a2 

624=8 A U J 6s8=l2 Cr L J 480 

771=8 A L. J 925=12 Ct L. J 40a 
=11 la Ca 589 

775=13 Cr L. ] 170=13 la Ca 922 


1 UR. 34 Allahabad Series 1912 


115=8 A L. ] 1239=12 Cr U J 572 

118=9 A L.J 51=13 Cr L. J 169 
=13 In Ca 921 

197=9 A L. I 124=13 Cr L J 44 
sl3 la Ca 284 

203=13 Cr U J 203=9 A L J 448 
=14 In Ca 203 

244=9 A U ] 260=13 Cr L. I 273 
=14 In Ca657 

267=9 A L.I 231=13 Cr UJ 141 
=13 la Ca 8^9 

345=9 A U J 335=13 Cr U J 183 
=13 IaCa999 

334=9 A L 1 308—13 Cr U] 247 
=14 In Ca 599 

393=9 A U J 481=13 Cr U J 302 
=UlQCa. 766 9 

449=9 A U ] 582=13 Cr U J 526 
=15 In.Ca793 

451=9 A U J 696=13 Cr U J 575 
=15 IaCa991 


Sal 573 
145 900 
613 


IS 400 860 
nil 
202 


ALLAHABAD CA6E8-{rtf«W J. 

I L R 8* Allahabad Bcrl«,l91J-(r-£wA/I 


4(M 410 411 
446 466 


471 473 474 
1130 


487=10 A L J 4a=13Cr L. ] 479 
=15 la Ca 319 

522=10 A UJ 61— 13Cr UJ 702 
=16 la Casio 

533=10 A U j 27=13 Cr U J 452 

=lSIaCa 84 245 278 1102, 1103 

602=10 A U J 174=13 Cr U J 717 

=16 la La 523 <81 

654=10 A UJ 294=13 Cr U] 863 
=17 In Ca 799 

1 L R. 35 AUahabad Series, 1913 

1=10 A U] 3dS=13Cr UJ 832 
=17 In Ca S"b 109 

5=10 A UJ 337=13 Cr U J 823 
=17 In Ca 567 

h=IO A U J 361=13 Cr U J 829 
=17laCa 573 

29=10 A U J 431=13 Cr U J 856 
=17 In Ca 79'’ 

58=10 A UJ 462=13 Cr UJ 769 
=17IaCa 401 

63=10 A UJ 473-13 Cr UJ 861 
=17 la Ca 797 

78=10 A UJ 531=14 Cr UJ 2 
=18 la Cal46 

90=11 A U J >1=14 Cr U] 47 
=18 laCa 271 

102=11 A L J 15=14 Cr L J 56 
=18 In Ca 844 

103=n A U J 6=14 Cr U J 63 
=18 la Ca ”51 

109=11 A U J 55=14 Cr U ] 144 
=18 la Ca 896 

136=11 A U J 92=14 Cr U J 122 

=18 la Ca 682 643 

154=11 A L J 111=14 Cr U J 119 

=18 la Ca 679 68 

173=11 A U J 196=14 Cr U J 105 

=18 la Ca 665 59 646 647 649 965 

260=11 A U J 286—14 Cr U J 211 

=19laCa 307 677 681 606 

338=11 A U J 442=14 Cr U 1 236 
=19 la Ca 33^ 

374=11 A U J 432=14 Cr U 1 526 
=^la CalOOe 

407=11 A U J 596=14 Cr U ] 618 
=21 la Ca 666 

5 0=11 A U J 930—14 Cr U J 654 
=21 In. Ca 894 

575=11 A U J 933—13 Cr U ] 19 
=22IaCa 163 


212 
622 6”4 
} 9S9 1008 
149 247 


IlOo 1112 
19 445 
404 411 
457, 46a 
639 790 


18 19 24 
201 
917 1002 


1141 

1087 


1141 


L U R 36 Allababid Series, 1914 


13=11 A U J 9S6-1S Cr U ] 164 
=22 In Ca740 1153 1154 1155 
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ALLAHABAD 'CA8ES-<<^(’a/<^; 


ALLAHABAD CkSES-((o>t/d \ 


I L R. 38 All»h&bad Serlflt, mi-(conlJ) 


t L.R 37 Allahabad Series 19l5-(<r<7 //</> 


53=12 A L.J 1=15 Cr L.J 1 
^22 In Ca. H5 518 8a8 S59 

129=12 A. L.J 106=15 Cr L. J 158 

=22 In. Ca. 73< ^ 518 922 

132=12 A L-J 143=15 Cr L. J 193 

=22 la Ca 977 621 622 

143=12 A I J 162=15 Cr L. J 27 

=22laCa. 171 149 ISO 247 2ai 256 JI49 

147=12 A L. 1 167=15 Cr L. J 39 

s=:22 la Ca. 183 197 923 927 923 929 

166=12 A- U J 223=15 Cr L J 406 

=23 la Ca. 1006 437 1120 

168=12 A L. J 231=15 Cr L. J '>00 

=22 la Ca. 984 847 887 

209=12 A L. J 248=15 Cr L J 229 

=23laCa. 18] 209 211 212 “IS 

212=12 A L.J r’8=15Cr L.J 360 

=23 la Ca. 728 446 467 

222=12 A L.J 306=15 Cr L J 569 
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209=8 Ct L. j 157 

S59=S A. L J 691=8 Cr L ] 445 6 

273=31 A 38 

1 Allababad Law Joarnal, ISOL 
19=16 A 326 
110 

292=26 A 561 
315=1 Cr U ] 596 
388=1 Cr 1_ ] 692 


1001 
929 930 
657, 653 
517 

338,588 
472 431 621. 
922 9S7 989 
1188 
406 411,416 
S06 936 937 
1050 1051, 1052 
4a3 

604 743 748 


415=1 Cr L. T 700 
418—1 Cr L. J 696 
593=27 A 262 
597=27 A 292 
699=1 Cr L. J 977 
601=27 A 293 
607=1 Cr L 3 1060 
609=1 Cr L J 980 
611=1 Cr L j 984 
61$ 

616=\ Cr C, 3 999 
619=27 A SOO = 

685=27 A m - 

3 Allababad Law Jonraal, 1908 
30=1904 A W N 277 
64=27 A 415 „ 
tt»=2CT L.3 5S 
149 

174=1905 AWN 41=2 Cr L ] 88 
272=2 Cr L J 222 
274=2 Cr C. J 236 

475=2 Cr L ] 357 718 7l9 

S7B 

673=1905 AWN 239=2 Cr L ] 790 

716=27 A 623 
717=28 A 89 
>745=28 A 212 

747=1905 A W N 254=2 Cr L 1 798 
831=28 A 207 
I 636=3 Cr L ] 45 
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S AU&hkbad Law Joarnali 190S 
2=1906A \V N 32«SCr L. J 93 S79 &>4 

13=23 A 266 

14=1906 A W N 23 = 3 Cr J 94 633 S4l 

29=21 A 30b 168 169 

98=28 A33I 922, 


146=28 A 372 
224=26 A 421 
382=28 A 6^s 
394 =28 A 554 (FB.) 


523=1906 A W N 200 = 4 Cr I J 3a 776 

562=29 A 7 
615=29 A 24 

693=1906 AWN 303=4 Cr L. } 373 876 

694=1906 AWN 303=4 Cr 1^ ] 374 43a 

770=1906 AWN 256=4 Cr L I 370 900 1037 

825=1906 AWN 201=4 Cr L. J MO 33 34 71 

852=23 A 633 

4 Allahabad Law Joaroal 1907 
44=1906 AWN 317=4 Cr L. J 49'’ Cxxv 

91=1907 AWN 50=SCr U J 117 266 

701=1907 A W N 277— 6 Cr L. I 3a0 98a 100^ 

803=1903 AWN 47=7 Cr L. J 1 tvOI 

611=1908 AWN 22=7 Cr L J 3 lOOl 


3 Allahabad Law Joaroal 1908 


40=30 A 66 
OA 60 


74=1908 AWN 4S=7 Cr U 1 157 
137=1908 AWN 67=7 Cr L. 1 297 
157=1903 A W N 54=7 Cr L. J 293 
247=30 A 243 
297=33 A 331 
318(FE)=30A 334 
333=1908 A W N 115=7 Cr 394 


367=1908 A W N 95 
400=30 A. 351 

419=1908 AWN 19o— 8Cr LJ 49 


929 930 
$17 
657 658 
452 


404 406 411 
412 416 
1187 

1050 1051 
I0S2 


488=30 A 364 

662=1908 A WN 74=7 CrL] 804 472 921 937 

691=1903 AWN 239=8 Cr 1 ] 445 604 743 

749=31 A S3 960 


6 Allahabad Law Jonrnal 1909 


1=31 A 43 
22 

113=31 A ISO 
231=31 A 313 

253=9 Cr L.J 527='’ lit C 1.219 
262=31 A 317 

39^=9 Cr U I 219=1 la Ca 306 

421=10 Cr L.J 27=2 la Ca 475 
487=9 Cr U J 6'»8=2 la Ca.22S 
685=31 A 453 

697=10 Cr Ul 291=3 la Ca.4S6 
758=10 Cr L J 417=3 la Ca. 903 
796=10Cr U J 437=3 la Ca 9b6 
882=31 A 606 

♦^4=10 Cr L ] 523=4 la Ca. 260 


920 

155 


989 990 
997 
910 
167 198 


579 
962 
451 474 
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6 Allahabad Law Joaroal 1909— 

961=32 A 5S 

963=32 A 30 

977=3'’ A 57 

933=32 A 74 

9S$=n Cr L. J 54=4 In Ca 812 

533 541 

7 Allahabad Law Joopoal 

10=32 A 78 

1910 

19=11 Cr L.J 51=5 la Ca 178 

SS7 

50=11 CrUJ 140=5 la Ca 469 
53=32 A 132 

454 455 470 

86=11 Cr L. J 21=5 la Ca. 21 
103=32 A 153 

225=32 A 219 

1045 1046 

S19=3i A 397 


468=11 Cr L. J 23s=6 In Ca. 101 

318 319 

6I8=>I1 Cr 1- J 351=6 In Ca 390 

506 

647=11 tr L J 44» 

649=32 A 571 

463 482 

743=1 1 Cr L. J 446=7 In Ca. 290 

^ 185 199 613 

749=32 A 635 

1185 

813=32 A 642 

1106 

897=11 Cr L. J 442—7 la Ca. 186 
910=33 A 48 

566 

983=11 Cr 1. J 476=7 la Ca. 889 

919 

991=11 Cr L. ; 438=7 In Ca 51 

472 980 

993—11 Cr L. f 536=7 la Ca.910 

192 

1 161—1! Cr L.) 719—8 la Ca. 818 

148 

80^Sh. N ) 

Ills 

S Allahabad Law Jonraal 

1911 

45—12 Cr U J 45=9 la Ca. 274 
182—33 A SSo 

932 

237—12 Cr L. J 231=10 la Ca 740 
240—33 A 396 

429— 33 A. 512 

757 966 

517—12 cr I- J 17*— 9 la Cx 991 
524— 33 A. 510 

52*— 33 A 514 

630— 33 A. 578 

130 131 

658— 12Cr L. J 480—12 la Ca. 83 
667— 12Cr L. J 373—11 la Ca. 141 

202 

707— l2Cr 1. J 471=11 In. Ca. 1007 

628 630 63* 

785— WCr U J 472—11 la Ca. 1008 
925— 3J A 771 

191 

1080=12 Cr L. J 493=12 la Ca. 213 

147 

1097=12 Cr L. J 536—12 la Ca. 304 

154 

1129=12 Cr L.J 575— 12 la Ca. 839 

850 851 899 
1185 1188 

I239—39A 11* 

893 


9 Allahabad Law Joaroal, 1912. 


51=34 A 118 

156=13 Cr L.J 190=13 la Ca. 1006 
17(^13 Cr L. J 268=14 la Ca. 652 
231=34 A. 267 
308=34 A 3a4 .. 

310=13 Cr L. J 2aa=l4 la Ca. 607 
448=34 A. 203 
431=34 A 393 

^3— 13 Cr U J 566=15 la Ca. 982 


24 9Sa 
620 621 771 
270 


934 

34 


»149 247 
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13 Allahabad Law Journal 1919 
4=37 A 107 
63—37 A no 
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111— leCrL.] 139=27 la Ca 203 
268—87 A 230 

272— 16Cr L. ] 353— 28 In Ca 737 
337—37 A 247 
345=37 A 283 
353— 87 A 286 

412— l6Cr L J 281— 28 In Ca 329 
424—37 A 331 
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466=37 A 344 

469=16 Cr I-J 445— 29 In Ca 77 
477=I6Cr L J 433=29 In Ca 65 884 , 


188 189 191 
192, 198 
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850 
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1080 


447 

1146 
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72 
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656 

631 


551 1072 
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345 
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923, 924 626, 935, 937 

689— 5 C 

w. 

N 

670 

33b, 676, 683, 698, 





733, 7bS, 767 1065 

709=5 C 

w 

N 

749 

23, 196, 199,245, 2/8, 403, 





436. 7b7. 943, 1017, 1102, 





1103, 1104, 1105, 1119, il, III 

794=5 C 

\v 

N 

804 

314. 495 


I. L. R. 29 Calcutta Series, 1909. 


I87(PC)=5C W IV 386 
208=6 C. W N 38 
211=6 CW N 251 
242=6 C \V N 290 
286 (F B )=6 C W N 254 

379=6 C \V N. 292 
382=6 C \V N 469 
385=6 C W N 46S 
337=6 C W K SaO 
339=6 C. W N 852 
392=6 C. \V. N 595 


726. 728 
213. 279 
246 251 
1106,1116. 1117 
277 

279, 729,827, 
1012. 1157 iv, V, VII 
701,707,709.710 
> 286 
568, 570, 601 
567, 568, 638, I 156 
34,151 199,402,435 
172, 199, 200,278, 433. 
435, 436,1185 



\1\1 


1 1ST OF rASI5 ClTl I) 


PAGE 0^ • 

REPORT TIIIR BOOK 

CALCUTTA CA8E8-(f.>«//) 

I L R. 29 Cilcnttft S<flea, 1902— << o«/J ). 

144,145 
644,779, 1129 
427,430 504,500 Sib, 620 
542 M9 600,1128 


393=6 C VV N 678 
409=6 C W N 713 


412=6 C W N MO 
415=6 C VV N 677 
417=bC VV N 680 
455=6 C VV N 291 
457=6 C VV N 638 
479 

481=6 L VV N 59*) 

48J=b C VV N 59b 
491 

724=bC VV N 7n 
726 (h B)-6C VV N 631 


782=6 C VV N 553 
885=6 C W N 378 
887=6 C VV N 112 


495, 49S, 499, 560 593 
119 121,428 
200,201 


547, 657, 562, 606 625. 631 
14,37 .117,328 336 
918 

8i>0 ‘>00. lO*)! 
413 478 517, 52P* 629, 
b42, 808 818 819,853. 
859 877,925,926,917 
177. 178, 180. 182 
7ul, 704,705,713, 747,903 
24b 


46S. 469 


1 L. B. 30 CaleQtt& Serle«, 1903. 


93=6 C W N 471 
101=6 C W N 422 
107=6 C VV. N 885 
110 

112=6 C W N 417 
121 

123 B )=e C W N 799 
IB5 (,FB)=6C W N 7J7 


443=7 C. VV N 174 


143 

145, 146 900 
1072 
255,284 
245 21C 267.270.277 
60H 928 
481. 611,617 
624, 99H 
246 248.249, 
256 258 259,264.266 
272 273 278 291. 1150 
19.442 
562, 89$ 
157 
472 

18 19 426 461,466.468 
248, 264, 266 
425 437,508 513,516 519.921, 
927. 1123 


508=7 C W N 404 
593=7 C W N 390 
690=7 C W N 634 


905=7 C W N 494 


174, 268 269,270,796 

82 1078 1079 1083 
1088. 1089, 1194 
630, 1120 
258 

568 583 602 692, 697, 710 713 
470 482 491,492,562 


910 {FB)=8C VV N 17=1 Cr L J 

19,497,498,594 

916 473 

918=7 C W N 510 
923=7 C. W N 525 
927=7 C W N 750 

I L R 31 Calcutta Series, 1904 
1=7 r w N 889=1 Lr L. ] 13 14 45 522, 

538 1053 Ixxll, Ixxvil Ixxvill 
48 (F B )=7 C W N 825=1 Cr L. ] 49, 257, 290 

142 (F B )=I Cr L ] 86 ' 678 

350=1 Cr L J 344 151,166 169 195 199 278 

436 1119 


CALCUTTA CASES— 

. L. R. 31 Caleotla Berlei, iS04—{fon/J). 


419=1 Cr I> 
424=1 Cr I- 
W=7C VV 

(4'.«=8 C W 
6HS=i Cr I 
691(1 nH=» 
710=1 Cr U 
715=8 C VV 

-hC VV 
811=1 Cr L 
858=1 Cr I- 
92H=8C VV 
979=9 C VV 
983=8 C VV 
990=8 C VV 

1007=8 C VV 
1050=8 C VV 
|0>3=8C VV 


J 43H 
• 442 

, efll=l Cr 1_ J 535, 


157, 183 
1142 

25. 28, 78. 85 
151, 155, 39S 
1001 


N S8R=l Cr 1.. J 525 
j 774 Sfiy 

C VV N 583=1 Cr I ] 455, 901. 1091 
J 797 WiO) 910 053 

N ‘JIO- I Cr I- J 801 1106, Mil 1116 
1117, 1118 

N 009 1 Cr I. J 801 US 

J S50 47S.IP2S.9d 3 lOW 

J 852 4S> 542,959. 1003 III 

K 807=1 Cr I J 791 551 

N 72=2Cr l-J n. 211,216.220.225 

N 839=1 Cr UJ 839 fo0,80(W,S21 

N 781=1 Cr I. J 778 234, 235, 237, 


N 717=1 Cr I- J 714 
N 523=1 Cr U! 4SI 
N 715=1 Cr I J 713 


238 : 


599 855 


I L. R 32 Calenlta Series, 1905. 

1 (rC) 860,* 

22=H C. VV N 784=1 Cr L J 794 SS8 

W)=SC VV N 779=1 Cr I J 775 152, 188 199 

154=2 Cr L. J 168 SJb 238 

176=2 Crl-J 170 875,678 909 

l«0=2Cr L. j 171 4S1, 467, 468 894,cxx\l 

249=8C VV N 885=1 Cr 1,. J 84? 262 

287=4 <- r J J 202 2SS 2i)0, 25)0 

J67— 9C VV N J64=1C.I-J IRl 


J no 

379=9 C VV 321=2 Cr L.J 106 
42a=8C VV N 515-1 Cr I J 445 
4b9=8 C VV N 833=1 Cr L. j 815 
479 

550=2 Cr L. J 405 
552=1 C L. j 432=2 Cr L. J 347 
604=9 C VV N 862=2 Cr L. J 552 
7o$=9C VV N 91l=2C L J IOd 
= 2 Cr L J 459 

759=9 C VV N S20=2 Cr U J 259 
771=9 C VV N 621=2 Cr L. 1 342 
78J=9 C VV N 810=2 Cr L J 524 


24,SSS, 990 
15,22,478 V 


856 


1020 1021 
33 4 605, 1133 
248, 264,271 
276, 293 

497,767 1011 
718 1065 
264 466 
425, 437,516 
519, 926,935 1123 
234 241 
252, 254, 263, 284 
280 


. . =2Cr L J 762 
935=9 0 W N 864=1 C. L J 216 

=2Cr U J 215 231 

948=9 C VV N 860=2 Cr L..J SSO 201,202 

966=10 C VV N 288=2 Cr L J 769, 149,232,247,248 
1069=3 Cr L J 119 815,884 

1085=10 C W N 51=3 Cr L. J 138 327,331, 511, 

551, 802 

1093=3 C. L J 43=3 Cr L. J 120 928, 929 922 

1093=2 C L J 280=2 Cr J 679 263, 268 269, 



J 1ST or c VSES CITED 


PXGE OF lAGt OF 

RETORT THl'i TOOK 

CALCUTTA CA8ES-{f»ff//). 

1. L. R. 33 Calcntta Serlei, 1906. 

1 19 •tb7.<)0t,SU 995 

8=3 Cr L. I 213 197 2**2 

30=10 a W N 3Cl=J Cr I„ J 125 988 989,992 

33=10 C W N 257=2 C I. i 271 
=2 Cr L. J 670 248, 219, 250, 252 

251 263 267 

68 (Fn)=2C I-J 241=2Cr LJ 618 215 217, 

282,916 IH9, 11 HI 
152 »«02 

193*10 CW N 812=3 Cr I- J 365 451,912,995 

287=10 C W N 812 9l8 

292=10 C\V N 32=3 Cr LJ 126, 563,600 601 602 
295=2 C L. 516=3 Cr 1_ J 153 532.553,814 896 

906 

352 {I U)=2CL.J 239=9 CW N 1065 

=2 Cr L J 637 250 265, 266, 1 ISO 

JS6=10C W N 501 CR 

619=10 C \V N 669=3 Cr 1- J Isi 747 

968 clxiR 

1023=10 CW N 890=1 Cr C] 793 312 3l4,3l7. 

318,320 372 

1032—4 Cr L. ] 366 

1036=4 CL. I 403=4 Cr U] 368 161, 175 18.3 800^ 

1 183=10 C W N 793=3 C Lj 637 

=3Cr L J 477 1106 

12a6=10 C W, N 912=3 C L J 412 

=3 Cr L. J 391 582 6(W 

1282=5 Cr L. J 83 510 518.528^ 

924, 937, 953, 957, ll» 
1353=10 C W N 962=4 Cr L. ] 145 746 750,1016 

I. L. R. 34 Caleatta Series. 1907. 

1 (I B )=ll C W N 25=4 C L. J 423 
=4 Cr L J 399 201 202 

3U=nC W N 67I=5Cr I I 137 918 971 

42=11 C W N 127=4 Cr L J 460 468,988 9»5. 

1001 

73=5 C I ] 40=5 Cr L J 47 213 

325=5 Cr I_ J 424 593 697. 700 709 

341=4CrL.] 408 9l8 

347=5 C L 3 44=5 Cr L.J 48 1078.1079 

551 (rB)=ll C W N 568 

— 5 C L. J 508=5 Cr L. J 398 434. 982 9S3, 

986 987, 988, 939, 997, 1004 
686=6 Cr C J 233 976 

698=11 CW N 666=5 Cr L. J 427 591,595,691, 

695,696. 710,728,814,903 1112 
840=6 Cr L. ] 452 256 264. 

843(851)=11 C W N 712=6 C L. ] 531 

=5Cr C] 480 959, 1003 J0O4, i>i 

897 {FB)=11C W N 942 

=6CL J 186=6 Cr L.J 194 233,240. 

241, Z9Z.II8J 

918=6 Cr L. ] 360 33,1120,1121,1122 

926=6 Cr L. J 363 14, 25, 436 Uv 

935—11 C W N 1002=6 Cr L. J 230 149, 167 

9SG=U C W N 1046=6 C I_ j 7S4 

=6 Cr L. J 293 1079, 1080, 1061 

991=11 C W N 1050=6 C L I 699 

=6 Cr L. J 297 l53 

I. L. R. 35 CalcBtta Berlei, 1908. 

114=7 Cr L. J 134 966 996 

117=12 CW N 487=6 CL J 697 

=6Cr UJ 398 150,247,254 


CALCUTTA CASE&-(con/i). 

1. L. R. 33 CaleoUa Series, 1903— (coffA/ ). 

133=7 Cr L. J 159 24, 073 

138=12 C W. N 134=6 Cr C J 427 604, 814 885, 

906,90^ 

141=7 C L J 49=7 Cr [_ ] 10 19, 485,486, 

486(Ad ), 500, 1151 
161=7 C L. J 63=7 Cr L. J 95 570, 572, 581, 

1009, 1145 

243=12 C W N 299=7 CL.J 177 

=7CrI..J 146 172,174,175, 181,182,195 

196. 199,433, 633,638 1119 
1122, 1127, 1149, 1156 
iS3=l2C W N 267=7 C L J 188 

=7Cr L J 105 212 

315=7 Cr L ] 392 143, 144 

350=12 CW N 605=7 Cr L J 401 277,818 

361=12 C W N 367=7 Cr L. J 188 84,95 

3a»=nC \V N 519=7 0 L. J 314 553,537,914 

400=7 Cr L. J 439 190, 191, 930 

434=12 C W N 752=7 C L. J 602 

=SCr L. J 9 145,900 

454=12 C W N 366=7 Cr CJ 188 cxx, Clxi 

457=12 C W N 416=7 C C J 488 

=7 Cr L. I 220 438 453, 788 

531=12 C W N 774=7 C L J 599 

=8Cr L J $ 695 697, 700, 707 

C74=8C Cj 68=8Cr L. ] 128 178, 1126 

7l6=8Cr L. J 201 . 557,612 

774=12 C W N 848=8 C L J 71 

=8Cr L. ) 119 266 

79d=l2CW N 773=8 Cr L J 28, 246,260,261, 276 
820=8 Cr L.) 398 461 

909=8 Cr U J 435 482,059 1002 1003 V 

929=12 C W N 992=8 Cr LJ 207 177 

|076=I2C W N I07a=8 Cr L J 235 135 432, 1127 

1093=9 Cr L J 72 145 627 688 785 

I. L R. 36 Calcotta Series. 1909. 

44=13 C W N 77=8 Cr LJ 294 
=1 Jn Ca 202 900 942 939,961, 

1034 1079, 1090, 1091 
48=12 CW N 1014=8 Cr LJ 221 
=1 In Ca 469 523, 527 537, 538, 

539,540, 781 

67=12 C W N 1041=8 Cr L J 227 
=1 In Ca. 519 644,1129 

72=13 C W N 122=9 Cr L J 295 
=lln.Ca 203 23 509,510 988 989 

158=12 C W N 944=8 C L J 69 

=RCr L J 129=1 In Ca.794 557 812,814 

163=13 C W N 151=8 C L J 565 

=9Cr L J 36nnd 359=l in.Ca 737 145, 175 

197, 199, 923, 927. 928 
166=13 C W N 43=9 Cr L J 375 

=1 In. Ca. 738 344, 771, 772, 1050. 

1051. 1052 

174=13 CW N 51=9 Cr LJ 409 

=1 In Di 910 526,626 768 772 

1048. 1049 1050,1051 
184=13 C W N 134— 9C. LJ 503 

=1 In. Ca 740 1027 

281=13 CW N 197=9 C L J 198 

=9Cr.LJ 452=1 In. Ca. 970 314,317,318, 

319, 814,816 



PAGF op 
KFPORT 


" “sr? CITED 


MWDTTA CASES-, 


••'rB or 

Tins BOOfc. I 


lACl op 


1173 


283 

30'’=I3(, \V w «, 

=" *" c\ ‘ J 583 ® * ®” ®S0 

HC w N 4«=w . ^ 

^ ^ ' ^a 436 ^ * J •’93 ®37 

560«i0Cr r I 88 ‘a/*‘ ''** <35 »30 

"'1^, 


"““"ACASCS-(,„„^, 
i 2-*--llC 11 s';!!'"'mc"'’'”'°-<"'’«> 


M( F or 

TIMS fVKJl, 


635 


* ' 725 727 
72^ 745 


**a2 953 


esaSa'^^^ Cr l j ,qo 

«i ''’^' ' j '» 

M8=is 1 il, Ijj Cx 18., SO, 

"'^^'t-JlSolriJcVo/P '°” 

mSlCr^t ' J SS, =89 2 ,2 

«1_,3 C IV N ,,„ =9* "5T 260 

"'“'^^■-JS&i'g^V.SO "«=«6 

“»«,Sso‘o2<'o',V|.V«= 


• "“ «< S3: 

.8=.3c w 

27-!,'? P 8 “-'”'^■•1-; ,s, 

«- iPlPi,!,«-',|" •” « 09, 

5l«-"CrL.j,»“8S8S97cv.,. 

=8 Ix Cl ^9 ^8=1, Cr L. j 03 2, 20, 202 

'V n'o',,* W%”y77 ,88 , 9 , 3 „, 

lOiJi'j^g <09 "='■ Lj ‘ISO ,32, 

22,^,'" Cl 0»"“‘‘ Cr L. J 3„ lOS „o „,, 

-“Cr L.J 3“!3','„C L. j'°7,s®°® SIS SH B 07 
<SI 1183 , 


-■Cr, i/^-IOC^Ms., 

2’«5.wH C \l k - 

^“11 & I- ,'', ,““■, I C i.;„, ITO 

I ^<^“=14 L ll \ III Cl 5n 

«M Cr U J 1?.?*“'* C. L ; 297 1149 

ISI-II C ir/, '"• Co. 323 ” 

3,o:,Vi!^,cV" 

, — C'LJI=',VT','„C| jfsi 

-■-■I'oV,',*/, 

«s:.V£Pt "•"-J”' 

.«.,033 

■Sifiir;, :; 

::--«srw2a.9”#HS 

®0<«I4 c \v V « la Ca. iri 

-n Cr 1 J c L. J*]s 2w 2SS ifto 

-c<V;\;^i-,^c-ci9/9 

???-;jPiUVirV' Co 932 

— '"■Co.,V“-'Cr Lj' 3„ 8,7 

'■'rS nS.,^ J <»-7 In C. so "" MO S 

“» In. C, 72," ^ -S-ll Cr 780 

2,_„c'f;,'^ "'=*'"•■• Ssrlo. m, 

SS-ISC l"/,!??— ' 9 Co 793 
„8r,V? Co w" C' L J SI, 270 

“»lS(Sf ^Ib^'s-'sCt L, ,r,'” “9 S2, So, 

=■>"=.12 0 I., 29, IS7 ,67 ,68 

”<52CrP 5*' -•''■' 

'’‘“'°'"Co.9,3 9,0 

* ' 86d 


3073|gt/Syi=CWNs,3 

®*7=I3CL Ca &, <26 127 

=®r^iJ/«-I2CrL J3 8?7 

255 


631 622 




133 342 
878 8SS 


256 2SS 
289 290 


L J J06 



tiST OF CASES* CITED 


CALCUTTA CA8E8-(ft7/»/*/). 

I L R. S3 Calcatta Series, i9ii—{eoftJ\ i 

488*15 C W N 409=13 C U J 63» 

*12 Cr L, J ni*9 In Ca. 664 27 755 7Sfl 

547*15 C.W N 737=12 Cl U J 322 ' 

*10 In Ca 618 920 xvi 

550 (Footnote>=15 C W N 733 

=12 Cr L.J 346=10 In Ca. 91(i 1104 xvt Jtvn 

559=15 C W N 98=12 Cr 1. J 2 

=8 la Ca 1059 485 556 S4S txli 

786=12 Cr L. J 609=12 Iti Ca 980 S84 | 

789=15 C W N 1001=12 Cr J 400 

=11 In Ca 593 125 1 

828=13 Cr L. J 120=13 In Ca 776 628 820 , 

876=13 Cr L. J 126=13 In Ca 792 232 233 234 , 

8S0 (888)=15C W N 917 

s=Vl laCa 3U 504 511,519 767 1414 I 

889=12 Cr J 408=11 la Ca 692 257 263 

1 L.B 39 Cslentta Series, 1919 
119=13 Cr L J 433=15 In Ca 65 422 Ii23 , 

150 (FB)=16C W N «3=14CL.J 429 

*12 Cr L. J 569*12 In, Ca 833 149 !5t 247 

157 (P B >=ie C W N 10=14 C L J 437 

=12 Cr L. J 529=12 la Ca 297 630 882 900 

901 1040 1042 1093 1093 (Ad) 
164=15 C W N l0o3=U C L. I 375 

=12 Cr L J 505=12 in Ca j73 1041 1042 1203 
1205 xvt xvil 

238=13 Cr L ! 304=14 In Cc 768 927 929 

403 133 I3S 1183 

456=16 C \V N 499=15 C L I J96 

=13 Cr L. J 161=13 In Ca 9|3 154 155 

463=16 CX \\ N 623=15 C L 1 509 

=13 Cr L.J 201=14 In Ca 201 453 454 455 4<'9 
469*16 C \V N 384=13 Cr I J 142 

*13 In Ca 830 149 150 247 

560=13 Cr L J 184=13 ia Ca 10OO 289 292 

774=16 C W N 645=13 Cr J 19i 

*13 la Ca 100/ 473475 

781*13 Cr 1^ J 218=14 In Ca 314 552 553 638 

789 1143 


CALCUITA CkSEH^cottid.). 


LL R 40 CalcDtta Series, 1913-^ 


2^=17 0 \V N 91=13 Cr L. J 599 
=16 In Ca 167 

318=14 Cr L J 423=20 ]n Ca 412 
J60=I3 Cr L j 826=17 la CiU 570 
367=13 Cr L. J 821=17 la Ca 565 
376=14 Cr L. J 419=20 Jn Ca 403 
423=14 Cr I^ J 572=21 la Ca 172 


477 

585 673 582 
17 20 
692 710 
814 88a 
22 45i 
460 478 SIO 


885*16 C W N 1155=13 Ct L. J 774 

*171aCa 406 528 534 637 

9J1=16C W N 984=13 Cr L J 759 

*17 la Cd 71 650 961 962 963 

nsa (1 C.>«16 c W N 865=16 C L, J 231 

*13 Cr I J 693=16 la Ca 501 30 127 431 

132 133 134 441 471 832 
104|=16C\\ N 885=13 Cr L J 484 

=15 la Ca 484 501 507 509 

Ut50=16C„ W N 811=13 Cr L. J 608 

16 In Ct 176 900 901 1087 1093 1094 

1 L R <0 Caloatta Series 1919 
97=13 Cr U 1 296=14 la Ca 760 475 

41=13 Cr 1_ ) 482= 5 la Ca 482 456 506 507 

514 »45 

71=16 CUN «S3=13 Cr C J 488 
=15 la Ca 488 4ZS 

105=18 CU N 1052=13 Cr C. J 486 

*15 la Ca 486, 23^ 2S3 

163=15 (-r L. I 497*15 la Ca 641 729 730 731 846 
168*13 Cr I. j 593=16 In C:a 161 591 II35 


433=17 C W N 297=14 Cr L J lOO 

=18lnCa 660 767,1114 

I <41=17 C w N 449*14 Cr L.] 61 

=18 In Ca 349 767 1114 

I 444=17 C W N 290*14 Cr L J 57 
' =18 In Ca 945 459 506 511 988 991 

465=17 C\V S 571=14 Cr Lj 139 

*16 In Ca 691 985 

470*17C W N 505*14 Cr J, J 125 
*18 In Ca 68S 

477 (FB)*17C W N 647=17 C UJ 245 

=14 Cr L. ) 197*19 In Ca 197 479 480 914 

917 942 1002 i» 

' 511*14 Cr J.T 66=18 In Ca 402-^64(5) 6S 

584*14 Cr L. J 215=19 la Ca 309 479 

631*17 C W N 825*14 Cr L J 254 

=19 In Ca 510 68 

693*17 C W N 787— 14 Cr L. J 392 

*20 In C^a 216 716 8S1 

703*17C \V N 883=14 Cr L J 452 

*20 la Ca 612 155 

846*17 C W N 827=14 Cr Uj 449 

*20 In Ca 609 564 

854*17 C VV N 1004=14 Cr L] 297 

*19 In Ca 953 506 956 

862=17 C W N 1070*20 In Ca 269 231 

873*15 Cr JL j 25*22 la Ca I69 330 334 

982*17 C W N 944*14 Cr L. J 269 

*19 la Ca 641 246 2oZ 263 

I L R 41 CalCBtta Series, 19(1. 

14*10 C W N 976=14 Cr L. J 292 
*19iaCa 948 

I7*J7C W N 978*14 Cr L. J 494 
=20 la Ca 750 84 &f 

66=18 C W N 183*15 Cr L. J 224 
=22 la Ca 1003 56^572 

68=17 C.\V N 1130=14 Cr L. J 378 
=20 In Ca 138 1034 

173*17 C.W N 12o3*18C I- J 432 

*14 Cr L. j 331*20 la C:a 81 1010 iv 

261*17C W N 1209*14 Cr L. J 40S 

=20 In Ca229 127 132,342 

299*15 Cr L. J 596*20 la Ca 348 674 689, 770 

305*17 C. IV N 1207=15 Cr L.J 48 

*20 la La 192 411 415 

330*16 C\V N 493*15 Cr L J 3So 

*23 laCIa 985 SO 139 685 715 73l 

400*18 CUN 8^*14 Cr L. J 673 

=21 la Ca 993 XX xxiii 

406=18 CU N 147*!8CL. J 582 

=14Cr 1. J 4So=20laCa7<l 699 879 0* 
425*18 CW N 279^18 CL.J 519 

*15 Cr I, J 45*22 la Ca 190 869 



1 


LIST OF CASES CUTD 


CALCUTTA CA8EB-(fPff^)- 
I. L. B. It CalcaUa. Setlei, tSU— 


446=15 Cr L J 49=22 In Ca 321 454 458,459, 

463,452,945 

537=18 C \V N 309=18 C I J 514 

=15 Cr L J 4=22 In Cn. 148 5«>2 

S68=ClifIord(FC) 

6Ql=15Cr L ] 713=26 In Ca 161 <20,321,682 

621=14 Cr L. J 660=21 In Ca <100 724 727 

622 (nnsprint for 662) 724,725 72«* 

661 (misprjnt for 662) 728 

682=18 C W N 668=15 Cr J 155 

=22 In Ca 731 563, 5<»,5'‘5 

694=18 C W N 486=19 C L. J 53 

=15 Cr L.] 73=22 In Ca 425 564,579 660 

719=18 C W N 274=15 Cr L J 171 

=22 In Ca 747 193, 196, 199, 1103 

722=18 C W N 1152=15 Cr l-J 153 

=22ln Ca. 729 551.552, 566,570,573,682,1145 

734=19 C \V N 593=15 Cr J 52 

=22 In Ca 324 478 861, 944, Mil 

743=18 C W N 1247=16 Cr I 1 100 

=22 In Ca.7e6 657, 651,760, 1142 

7S4—18C W N 580=15 Cr 1 J 40J 

=23 In Ca 1002 715 728 847 

764=15 Cr L ] I69=22ln Ca 74S 189, 190, 192 

808=15 Cr L J 352=23 In Ca. 721 175 

1013=18 C W N 921=15 Cr I ] S4b 

=24 In Ca 994 17. 423, 424 439 


<20,321,682 
724 727 
724,725 72«* 
728 

563, 591, 5“5 
564,579 660 


715 728 847 I 
1 89, 190, 193 
175 

17, 423,424 439 


=24 In Ca 994 17, 423, 424 438 

1023 (1028) Chanmiie Arnold (PC) 1151,115 713.18 
1072=18 C W N 72J— IS Cr L J 460 , 

=24 In Ca S40 058,729.741,845,846 847. ' 

849, HSS 


I L. B 42 Calcatta Series, 1915 

19=18 C Vi N 1020=15 Cr U J 348 
=23 In Ca 700 

25=16 Cr L.] 215=27 In Ca E<9 
158=18 C W N 1086=15 Cr L J 693 
=26 In Ca 146 71 

240=18 C W N 1242=15 Cr L J 483 
=24 In Ca. 571 79 

365=18 C \V N 1180=16 Cr L ] 148 
=27 In Ca 212 

374=Reported under 18 C W N 1215 
=15 Cr L ] 686=26 In Ca 134 
381=19 C W N 124=16 Cr L J 192 
=27 In Ca 672 

422=19 C W N 28=16 Cr L J 170 
=27 In Ca 654 

608=19 aw N 335=16 CrL.) 415 
=28 In Ca 799 

612=19 C W N 184=21 C L J S3 

=ISCr L J 122=27 III Ca 136 9( 

667=16 Cr L ] 695=30 In Ca 743 

702=19 C W N 332=16 Cr L J 415 
=28 In Ca 799 216 21 

706=19 a W N 220=16 Cr L ] 327 
=28 In. Ca 663 

708=19 C W N 224=16 Cr L ] 336 
=28 1ll.Ca 672 

766=19 a W N 179=16 Cr L I 120 
=27 la Ca 184 


CALCUTTA CABE8*(rr>»4/) 

I. L B. 43 Cakatta Series, iBtS—lciM/Ji}. 

760—19C W N l«1 = 16Cr LJ 120 

=27 In Li 181 481 

7'W=|«l C W N 584-21 C I-J 492 

=t6Cr 1- J 321=23 ln.Ci 657 725 

793=19 C W N 221=21 C I> J 112 

=19 Cr 1 J 31=26 In La 335 954, 1012 

636=19 C. W N 1515—16 Cr 1 J r5 

=C6lnC4 6.i7 712, 744 751,753,751 

957=19 C \V N 676-21 C 1.1 231 

=l6Cr 1.407— 29 la Cl SI3 4S<l, 483 547 

550,555, 586 557. S7P, 582, 5“*> 
672,675 762 766, 793. I0l3 
1094=10 C W S' 1239 6^5 

1153 Keporled under 19 C W N 706 

=2iai. J 201=16 Cr I. J 9=26 In Ci 313 
I. L. B. 43 Calcfltta Series, 1916. 

1 1=10 C W N 557 575 


1SS=I0C W N 1022 
171=20 C U N 6.< 


5«J|=20C U N 109 


575 

ISO 

‘»87,«»1 1|5I 
l«H) 
|S3 
|43 
159 


1. L. R 44 Caleetta Berlet, 1917. 


415(Ad),4l0 

939 

491 

405,411 


1 L. R. 45 Calcutta Series, 1918. 


1 L.R.48CaU«ttB.B«tles, 1919 


1 L B 47 Calcutta fierlei, 1620. 



LIST OF CASES CITEP 


h 


CALCUTTA CASE8-(fO««). 

L R. 47 C»!cn«» Berlet, ISTO^contd.). 


I L. R 48 Calcutta Series, 1921 


855 

1151 

619 

795 


278 279 240 (Ad) 9|4 
952 


I L. R 49 Calcutta Series, 1022 


259 
770 
273 808 
674 
488 
488 582 
211 


I L. R 50 Catestta Series, 1923 


480 
600 
761,762 
761 

207 (Ad ) 698 
734 
48S 
422 
761 

1052 

1053 
856 

31 (Ad), 789 
1023 
729 
761 
1092 


I L R SI Catcfllta Series, 1024. 

= 27C\V N 857 


820*^ C W N P03 


920 (Ad) 943 sii 
550 
974 
442 982 


CALCUTTA CA8E8-(^iW/A/). 

I L. R 52 Caleotta Series, 1925 


253=29 C W N 738 
319=29 a \V N 98 


^8 

670 

721 

987—29 C \V N 173 
1009 


1148 IlS4{Ad.) 

799 

709 


ICMO 1041, 1042 
971,1124 
806 
800 
806 
1204 
175 200,800 
1006 
799 
764 
741 
95 

175 200 800 
971 
799,999 


129 

157 

181 


649 

650 
738 


1005 

I L. R S3 Caloitta Series, 1926 

1148 1152, llS4(Ad) 
799 800 
709 


jC W N 3S0 154 

1204 (Ad) 
591 (Ad ) 
Boa (Ad X 815 Ad.) 

988 (AdJ 
599 (Ad) 
614 (Ad) 
93a (Ad) 
318(Ad) 
651 (Ad) 
- 971 

.. 467 (Ad) 

1004 (Ad) 
288 (Ad) 
920 (Ad) 
881 (Ad) 
319 (AdX 697(Ad) 

1 Calestta Law Beperts, 1877>78. 


1 (FB.)— SC 618 (Footnote) 


332,803 
321 322 
147 169, 170 174 
232 24! 
692,700 
932, 934 
282 

.1019 1023 102 



In 


LIST OF CASES CITED 


CALCUTTl CKiES-{^r0ntd\ 

1 CalcBtta Law Rcporh, 187778— 

95— ' C ir i 170 ISH 

130 17 17 < 174 IK7 KMH l|S| 

131 191 1074 


U>r 170 
2->2 ^ 
719 72-» r-7 729 
860 UW5 10}« 


CALCUm CABE 8 -(fo;A/^ 

I CalentU Law Reporli, 1879-(fj«/ij 

•»« -lb 

il'-itr:, <“j;r 

i'* 175 197 l‘»‘» 757 7S9 

■*" - 4 S ^S 7 

9 Cateatta Law Reporlt, 1879 SO 

21-5C 55S 


2 Calcutta Law Reports 1876 


8 CatcDtia Law Reports, 1980 


46-> or2 
101 1075 1077 
IXV IXM 
-*20 2H 
6->0 


3 Calcutta Law Reports 1678 79 

—I L 1« 04-, 780 1129 

'=3L 742 14 J46 410 44 » 1091 xas 

, 142 147 174 176 

_4 C 60 1 73 

20 0^ ,0^7 

2->2 a7 261 2H3 
640 1142 

* . -70 -71 " »2 

0 (1 H )=4 C 48J ^ 33<j 

147 I5I 
040 1170 
194 I07f 


4 Calcutta Law Reports, 1879 

465 509 507 9 la 


24 J(rB)= 4 C 86 a 

505 =SC 121 
»9(h 1! >=sc 7 
J24-5 C 144 


bSJ 6SS 1143 
655 7 6 87/ 


93 

>.3 61 14 
191 

20i 

24a 

273 

276 

279 

297(1 H>-5C o>4 
349-5 C 871 
S»3-S C 9 8 
379=5 C H7-V 
3<H) 

4 >7 
431 

4M=6C 83 
5-1 =6 C 46 


^7 544 tt I 9 |g 9 J 8 { 


717 720 723 727 728 871 
533 806 
211 2- II 2-.2 224 2--a 
6 8 

87r 883 B9a 
52Hrt 727 7S4 803 

528 5_S a PWI 6b 1 764 1141 


7 Calcutta Law Reports 1880 


. . 454 461 996 

147 166 244 249 237 292 
465 994 

374 523 a 706 764 Ila4 


41I=CC 307 
433=6 C 291 
467=6 C 496 


8 Calcutta Law Reports, 1880 81 
66— rC 6/5 
70-6 C 714 

32 54 


CXXllI 

544 545 639 
961 107o 



LIST OF CASES cnro 


lui 


CALCUTTA CASE8-(ro«/rf), 

8 Calcutta Law Report!, 1660 « 8 t— ( coh/(/) 

Us T dSS 

217=>6 C .835 
231 
21b 

2 t 5==7 C 46 
230=6 C 57 S 
254 

255=6 C 582 
2 bS =6 C S 84 
267=7 C 208 


JOO If B)=7C 121 
332 

187=7 C 87 
380=6 C 718 
398 
431 

449=7 C 2 bJ 
471=7 C 96 
»l 4 =o 7 C 385 
542 


9 Caleatta Law Rcporti, 1881 * 81 . 

193=7 L 322 1107,1192 

10 Calcutta Law Reports, 1881*82. 


465 497,9 
299 , 465 , 9 


215,2 

8 

63 i ,6 


It Caleatta Law Report!, 1863 . 


55 

122 

169=9 C. S 3 
235=8 C 883 
237=8 C. 736 
414=8 C. 580 
423=9 C 96 
464 


670,885 
522 , 1129 1130 , 1131 
279 

718 . 719,727 
218 
1017 
231 , S 4 t 
663 
cU^vi 
572,587 

317 , 352 , 384 . 1063.1064 


CALCUTTA CA 8 E 5 -{<-oflW). 

12 Caleatta Law Reports, 1882 > 83 . 

334,539 S4l, 770, t<m 1132 
744 , 751 , 7 o 2 
216,219 
701 , 1062,1140 


1S\ 

233=8 C 789 
451=9 C 847 
490=9 C 1 b 1 
500=9 C 513 
506 =*) C. 875 
SaS 


13 Calcutta Law Reports, 1682*82 


212 

27 a 

303 

326 

336 

^ 8=10 C 140 
375=10 C 85 
408=10 C 67 
410=10 C 78 


733 

36 

564 , 765 , 946 , 1143 , 1144 
6 II, 641 
678 , 748 
cltxvi, clxxvii 
684,686 719 , 763 
55 , 530 


628 , 641 
249 


1 Calcutta Weekly Notes, 1896 - 97 . 
=24 C 55 


4 

452. 454 

$ 7=23 C 983 

923 

8=7 C 662 

113 ^ 1147 

lOS 

422 , 423 , 793 

1 I= 8 C 211 

322, 1062 

129=24 C 344 


14 

920 

146 

734 

46=8 C 435 

IU 7 

154=24 C 320 


51=8 ClS 4 

301,353 

169 

811,905 

54 

526 534 

I 8 a =34 C 2 SG 


57 

877 , 878 879 

166 

144 

151 = 8 C 121 

673 , 635 , 1043 

217=24 C 395 


190=8 C 166 

822, 1175 

313 

637 

193 

224,228 

333=24 C 551 


239=8 C, 393 

437.1121 

394 

200 , 202 , loss 

335 

176 . 177 

400 

458 , 465 , 468 , 469 

369=8 C 560 

751 

428 

iJil, 1113, 1190 1191 

42 l= 8 C 450 

567 

452 

465 , 466 

430 

l»i. 152 

529 

463 , 467,470 

466=8 0634 

567 

546 

52 S 

521 

emt 

561 

1082, 1094 

523 

273 

6 a 0 

no. 111,926 933 

551 

746 , 757,766 1045 

cxvi (Sarat) 

too 103,740 

571 

1070 , 1071,1075 1 

ccivi 

109 J 


2 Calcutta Weekly Notes, 1897 - 98 . 
1 (PC .)=25 0 . 20 = 1 . R 24 In A 137 


22 S= 2 aC 630 
557=25 C. 4 >3 


! 3 .<{ 

84 

412 , 953,957 

928 

1048 

928 



Iiv 


LIST OF CASKS CITTD 


PACE OK *’''***' *** 

REPORT TlUi ROOK 

CALCUTTA Zk^Z%~[font(t\ 

1 CalonUa WaeVlJ Kotw 1M1 9 »-^comWV 

290 « 5t6 920U33 

303*=29C 434 
333 («]=cccxxxiil 


341 

42'* 


70 

749 

lx 

CXXV 

Clxix 

clxxxvii 

cct 

CCxtlV 

cclvi 

cclxi 

cccv 

CCCXXXltl 


137 

eso 

233 
413 

66R 72i 741 1184 
(ii« 

111 958 llOl 
1072 
212 

233 23d 237 241 I 1 

'*38 241 O'*! 
84 333 
1108 1181 
••a? '•87 290 ‘*91 
703 949 

317 318 3’>6 3 7 333 5'’8 627 764 
80'* 805 Sts’ 113 1134 
233 231 

336 660 876 
481 
331 
1012 
1092 
687 

450 683 1041 
670 901 
46 


3 Calcntta Veekly Notei 1398 99 

453 454 4S9 50K 
493 503 507 60s 513 


**99 («)=ccxc\x 


393-26 r 669 
412=26 C 577 
461=26 a 625 


649 
142 ISO 
150 


212 216 220 225 
695 OSS 
3'’8 334 765 805 1132 


PAfR OP PAPK OP 

HSroRT nos fOOK 

CALCUTTA 

SCaUnlU WttVlyKolci 1891 99-(ftf«//V 
SC S74 


5to4« 
fi76 

fi94«"8 C 746 
60|=>27C 126 


fiS1=VC Cf3 
7« 

760 

761 
(W3 
all 
dx* 
cd*H 
cclxx' M 
ccitxv li 
cclxxix 

CCCASXi 

cccsM 


xWi d' » 


459 465 4 66 517 Ml? 


330 1135 
197 


1107 1110 
4J 421 4'’7 434 4 6 79'’ 
511 1121 
647 
1012 

4 Calcslta WeelilT Notii, 1B99 1900 

612 628 641 819 8»S WS 623 
828 642,023 
297 530 349 6TB 679 106^’ 
CSC 368 1092 

no ns 

178 761 
»2d 029 033 
162 ISO 1074 


. 692 696 701 

547 695 697 709 
24 646 
xxxix 
236 241 

- 1120 
636 633 

425 457 608 513 816 519 
628 926 927 935 
6S 9a8 
463 583 

24 618 646 6‘’2 
459 466 503 607 509 ‘>9- 
1093 

612 847 849 926 927 928 
448 

SOS 311 634 9SS 
24 455 457 510 991 
423 424 425 


245 

240=27 C 455 
252=27 C 366 
253 


367 

417 

426 


694=27 C 4S'> 
596 

S97^PC.i 

604 

613—*^ C S92 
645=27 C 1041 
658(FB)=27C 1 


211 216 220 
2B0 

511 1155 1190 
257 238 '*59 260 



UST or CASES CITED 


Iv 


CAMUTTl CASES-{£-t»r/«/). 

4 C&leaUs Weekly Neles, 1699.1900— (f0ffA4) 

6S3 723,724,818 

748 ^ 258,259,273 

753 2a7, 2a8 

779 249 270, 278, 287 28S 289, 290 921 

793=27 C 983 

797 165 

821 196 245.277 43G 437,1127 

824 1110 

82d 432 

827=27 C 979 

lxtxni=83 (Note) 285,294 

CXM 540 

CXMx 577 

Ccxx* 18,428,507 

CCxxiu 276 

ccxliu 1193 

5 C&lcotU Weekly ,Kotea, 1300-01. 


134f»28C 411 
I6I1—28C05 
169=28 C 211 
173 
210 

211=28 C 423 
213 


155 

482, 959, 1004 
238 239 288,289 290.291,292 
263, 270 921 
845, 927 
25S 262,282,281 283 
18 459, 465 46b 9S3 939.99b 
111,524 526 534 
537 S38 541.630 644 936 1109 1116 

2s<f 

517,542 «07 
215 216,218 
%l, xlviti 
xlvill 
623 
621,623 
177 178 179 J80 
144 1092 1091 
644,645 1129 
18 20 459,466 503 


289=28 C 253 

f28 C 302(Prokash Chandra)! 
‘ \28 C 217 (Sunder Dosadh) ] 


IISI 


645 1201 
1092,1093 
540 
1095 
902. 1091 
101, 113 
425 437.927,1120 
258 272,1150 
251.233,254 263,266,1150 
214 


CALCUTTA CA8ES-(«:c»/t/<Z). 

S Calcotta Weekly Notes, 1900-01— (canWV 


6 Calentta Weekly Notes, 1901-02. 


455 
452, 460 


72 321, 322 504, 559, 561 

73 560 

98 384, 591,595 1063,1153, 1154 1155 

101 248, 256.258 

104 259. 275 

tt2=23C.eS7 ' 

161 251 

163=27 U 662 19 

175=28 C 540 

203 424 427,434.591 

206 257,272.1150 

231=29 C 211 

253 645 

254»(FB)=29C.28e Ixxxil! 

290=29 C 242 928 

291=29 C 455 
292=29 C 379 

293 <6/. 465 <66,609 StS 

614,996,997 

337 72 06 

340 250 

378=29 C 685 

380 (mispnnied as 80) 332 

3S6(rC>=29C 187 280 

4]7=30C 1)2 267 

422=30 C 101 900 

424 634, 900 

466 237 

469=29 C 382 9a9 

471=30 C. 93 

548 63 100,215,222 543 608,627 

550=^CSS7 567, 565, 729, 1333 

553=29 C. 782 

593 190 191,953 

595=29 C 392 
599=^ C 481 

633 fF.B.)=29 C. 726 613 

638=29 C 457 924 

640=29 C. 412 

677=29 C 415 

678=29 C. 393 

680=29 C 417 

718=29 C 409 (Bishu Shetkh) 

713=29 C. 721 (Gourhari Gope) 1079,1087 

653, 669,671,1116,1117 
1116.1117.1292 

737(FB)=30C.155 inb.»u/,»^. 

799 (F B.)=S0 C. 123 

502 
. 252 

|i2 . 501,512 

^ • .. J46.2S5 



!vi 


f 1ST OF CASES CiTPU 


CALCUTTA CABES><<0/r/</) 

6 CkIcDttA Weekir Kotea 1901-02-(rOA//>. 


212 220 225 
740 
297 3^2 
2C4 266 2f7 
2f8 269 2J7 
16 19 42r 
>01 09i 
im 
522 
271 


1 C&Icntta Weekly MoUa, 19112 03 


11 (mibi rim lor ii) 


112 

114 (Ajodhya Lai) 


S28-A SI** IKJT 
681 938 951 
46 > 
ll^l 
II 2I‘> 
283 262 
716 724 72S 
233 240 241 242 
149 150 231 240 241 


490 
247 264 


663 665 686 739 
610 
257 
317,334 
490 98» 
S62 8S9 
528 b 638 937 957 
297 32J 336 679 680 725 765 
269 290 


262 273 274 
613 747 926 
518 631 88$ 924 957 
132 1079 1085 109i> 


CALCUTTA CABFS-^r'o*//). 

7 CalenUa Weekly Hotel, 1903*03-{<' 

149 150 231 247 248 


7S0s»3OC 927 
79S 

R23(I II t. 48 


461 


620 954 
663 722 741 


8 Calcatta Weekly Notes, 190 3 0 4 


I 70 


17 (1 It >=30 C. 91(1 
2‘*=I Cr L. 1 10 
73=1 Cr L. 1 -I 
7a=l Cr L 1 31 
( =1 Cr U 1 44 
77=1 Cr L 1 4b 
I43=t Cr L J 
»7K (179) 

I7J 

160=1 Cr L. I 56 
2t6«l Cr L. J 62 
278 (1 a}=lCr LJ 124 
30»=| Cr ! 139 
341-1 Cr L >90 
373—1 Cr 1. 248 
376-1 Cr L. 251 
456—1 Cr L 3S> 

4&.-1 Cf 1 J 36? 

515— y»C 42a 
517-1 Cr 1 J 447 
519 

S-N-JIC 10>0 
538 (Fn) = 3) C 691 
543=1 Cr L J 457 
586=31 C 664 
587=1 Cr L 1 527 
589=1 Cr L. 528 
590=1 Cr L. 529 
641=1 CrL. 630 
642=1 Cr 1 631 

643=1 Cr L. 63'’ 
719=iCrL. 718 

719 (Lousenv Kali) 
779=32 C 80 
781=31 C 990 
784=T’C 22 
797 

838=1 Cr L. 1 838 
662=1 Cr L. J 842 
864=1 Cr I J 844 
887=1 Cr L. I 849 
910=31 C7(5 

XVII 

XXXI 


3-26 3*27 76l 765 1134 

479 917 1001 10(72 
1105 1160,1115 
-67 

1100 1107 1116 1117 Ills 

211,212 220 


281 

175 178 177 538 597 
217 298 317, 3d3 
550 5a3 

584 57b 597 1144 


237 

516 924 933 
253 2b'2 


1109 Ills 
243 267 

nil 

268 2@ 


xlvtii 

Ixui 

CXXVIll 

CCIX 


253 263 267 270 
253 263 268 
346 772 


47 

430 

1079 lOSO 1081 
1117 
1043 

481 959 1003 
1153 
1088 
7'’2 741 


729 



LIST or CASES CITED 


Ivil 


CALCUTTA CASE6-{co//'</V 
9 CalentU Wceklr Notei 1904-05 
18 (21>=2Cr L.3 I 


125=.2 Cr L. 1 13 
127=2 CrL.J 15 
199=2 Lr L. J 51 
321=32 C 379 
364=32 C 367 
392=2 Cr L. J 166 
438 
474 

520=32 C. 759 
549=2 Cr U J 269 


276 1020 
449 lOOO 
315 501 503 507 SUJ 5I2 513 


953 ID7J lOSO loss 1087 


931=2 Cr L.] 272 
597=2 Cr U J 273 
599=2 Cr 1 J 275 
618=2 Cr U J 338 
619= »Cr L. ] 339 
621=3. C 771 
623=2 Cr 1. J 344 
624=2 Cr L. J 345 
792=2 Cr L. J 415 
810=32 C 783 
816=2 Cl U ] 532 
829=2 Cr L. J 634 
BS9=4 Cr U J 209 
860=32 C 948 
862=32 C, 602 
864=32 C. 833 

887=1 C L. ] 331=2 Cr L. J 408 

898=1 C L.J 616-2 Cr L. ] 551 
909=2 Cr L. J 569 
911=32 C 756 

983=3 C L. 3 149=2 Ct U 3 578 
1027=2 Cf L.J 847 
1030=2 Cr L. I 851 
1046 

1065=33 C 352 

xxiii (Ektar Khan] 188 

xxiu (Suresh) 

li 

lx 

Ixvi 

Ixxv 

Ixxvi (Durga— Shibchatidra] 

ccxxii 

ccxxvi 

ccxxix 

CCXXK 

cclxii 

cclxill 

cdxix 

cdxxix 


149 247 248 
1080 lost 1082 
548 552 


274 382 284 
'93 294 


993 II8I 
. 1150 

1150 

190 814 907 908 


724 
282 6SI 
247 643 651 
1197 
1185 1193 
€38 877 
176 


10 CalcBtta Weekly Notei, 1905-06 
30=33 C. 30 466 

33 =33 0.292 
61=32C loss 

63=3 Cr L. 1 141 564 565 602 

55=3 Cr UJ 142 '»4 

79=2C.L.J 565=3 Cr L. J 178 6*0 cxxxii cxxxiii 
82=2 C I* J 555=3 Cr UJ 169 1109 cxx clxt 

181=3 Cr UJ 193 — 269 270 

J196, |I97»||9S 


CALCUTTA C18E8-{rt>«W). 

10 Calcutta Weekly Notes, 1905 06—(ci>/ftc/) 
.20=3 Cr U 3 196 447 150 

222=2C UJ 619=3 Cr UJ 112 451 452 483 

257=33 C 33 
287=3 Cr UJ 201 
288=32 C 966 

322=3 Cr L J 256 cxx Cxxm 

44l=3Cr UJ 379 1104 1105 IlOb 

446=3 Cf L J 3&> 879 9s0 

501=33 C 386 

S|8=3 Cr U J 388 S8S 853 855 

S'»0=2C UJ 61S=3Cr UJ 111 564 55b 567 602 

S44=3CrUj 390 621 

600=3 Cr U J 408 352 353 

642 (F B >=3 C U J 492= Cr U J 409 38 3 9 47 

669=33 C 649 

72a “76 

727=3 C U J 475=3 Cf U } 4'’0 
773=3 Cr U J 171 


C\\\ cxvu 
SOI SOI 
431 432 435 1185 I19J 


212 216 220 225 
55 57 743 744 745 750 I04S 
766 ctMli 
477 

188 189 190 192 
18 481 


775=3 Cr U J 473 
793=33 C 1183 
845=4 Cr U J 42 

847=4 Cr U J 44 

962«=33C 13»3 
1026=4 Cr U J 168 
1027=4 Cr U J 169 
1029=4 Cr U ] 170 

1030=4 Cr UJ 171 XV* X09 

1031=4 Cr L. 1 173 847 

1062=4 C L 3 415=1 Cr UJ 210 793 818 1010 

1086=4 Cr U J 213 601 504 507 512 51J 

1088=4 Cr U J 215 254 257 260 262 

1090=4 Cr U ] 217 17 ol7 

1091=4 Cr Ul 219 461 987 1004 

1093=1 Cr UJ 221 1050 1051 10a2 

l09$=4Cr U J 223 31 72 245 258 271 277 

278 436 519 1150 

1099=4 C L J 558=4 Cr U J 227 553 563 

XVI 1112 

cUv 959 

OCX! 959 

oclxvii 687 

xliii 681 


11 Calentta Weekly Notes, 1906-07 
25(FB}=S4C 1 
26=xxvi 

51=4 Cr U J 415 
79=4 Cr U J 433 


212 

565 


100=5 

119=4 

121=4 

129=4 

170=5 

173=5 

176=5 

195=5 

198=5 

218 

223=5 

235 

271=5 

275 


Cr U I 47 
Cr U I 454 
Cr U J 456 
Cr U J 464 
Cr U 1 13 
Cr U 1 16 
Cr U J 19 

CUJ 219=5 Cr UJ 
Cr U J 32 

Cr U J 43 

Cr U J 76 


231 232 233 
236 240 241 242 
25 1037 
455 470 986 
148 187 188 1109 
158. 183 
17 48a 510 519 
9^ 930 
14" 144 148 ISO 
59 458 477 

2al 263 2 66 274 1150 

233 236 



nsT or cAsrs cittd 


rA< p OP 
THIS* lOOK 


CALCUTTA CABE8-(r<n/</1 


11 Calcntti Weekly Notei, 1906 
llb^aCr L.J II- 513 51S 9 

113=5 Cr L J 191 
115=5 Cr I J 194 
467=5 Cr I J 278 
172=5 C L J .31=5 Cr L J 197 
507=5 Cr L. J 291 
512=5 Cr 1 J "OC 
Sa4=6 Cr U J 86 
568= (F B )=s34 C Sal 
666=34 C 698 
671=34 C 30 
712=34 C 848 
715=3 Lr I I 484 
743=5 Cr L. j 490 
789=6 Cr L. J 1 158 

832=6 Cr L. J 34 
835=6 cr 1. J 36 
836=6 C U J 127=6 Cr L ] 39 

840=6 Cr L. J 40 
904=6 Cr L j 154 
909=6 Cr L. j 160 
942=(F B )=31 C 697 
872=6 Cr L. ] 228 
1002=31 C 935 
1046=34 C 986 
1050=34 C 991 
1128— 6 Cr L J 321 
XI (Kamiiii— Ded'ir) 

XXXV 

xllll 


c (Dan Roy) 
c (Bbojan Lai) 
evil 
cxxxv 


r.a {K-J ‘»6tt 1120 
142 153 167, 183 


176 178 181 183 
564 63S 
312 
250 

no 1.7 132 I3J 
13a 137 1127 
142 167 
323 

ISO 456 1053 


112 566 572 562 
924 xKi xtviii 
458 929 030 
273 271 683 


CALCUTTA CA8EB-(frt-»//). 

13 CaIcbUa Weekly Hotel, 1907-OB-{W‘/> 
246=7 L LJ 70=7 Cr I. J 103 45 890 1013 IlJl 

24S>» iCr L J 189 475 8*6 

267=35 C 283 _ 

2o9=7C I. J 175-7 Cr L J 103 1 091 1092 

2 >9=35 C 24 < 

30({=3S C 454 
V>7=3SC 9 1 


lf0»JaC157 
43'<=.7 Cr L J 224 


483 901,902 
18 20 131,132 431 861 
1186 


160 247 
15 518 946 h 
275 
149 167 
exx clxi 
nos Ills 


103=7 Cr I. J 323 
487=JSC 117 
630=7 Cr L I 362 587 594 718 

S7a=7C I_ J 373=7 Cr L. J 310 467 BSJ 

577=7 Cr L J 372 548 550 557 

679=35 C J84 - ~ 

602=7 C J. J 171=7 Cr L J 198 945 

605=35 C 950 

606c=7 Cr I J 403 ISO 

678=7 Cr 1. J 499 15 518 9' 

696=7 C U J 547 

703=7 Cr I. ] 504 119 

7-7=1 C L ) 66=7 Cr I. 1 507 cxx 

749=7Cr L J S10 nos 

750=7 C L J 375-7 Cr I. J 312 
752=35 1 431 

77l=8Cr 1 ] 27 269 

773=35 C 7JS 
771=3$ C 531 

822=8 C L J 73=8 Cr I. J 51 447 413 928 

840 

84a=8Cr L.] 116 
848=35 C 774 
869=SaC 1028 

896=8 Cr L. J 202 268 283 

944=36 C !$■» 

992=3aC929 
1014=36 C 48 

1016=8 C L. I 320-8 Cr L. I 2'’< 127, 

1041=36 C 67 

l044 =8Cr L. J 230 237 233 241 US' 

1047=8 Cr L. J 233 
J075=3aC 1076 


237 233 241 1150 in 


12 Calcutta Weekly Notes 1S07 08 
1=6 C L.J 703— 6 Cr L. T 3a4 1000 

3=6 Cr L. ) 3S6 45S 994 

68=6 Cr L J 367 SIS 516 628 629 926 927 

70=6 Cr L J 370 217 

117=6 C L.] 760=6 Cr L ] 406 531 532 937 957 

l34=3aC.138 

136=6 Cr L. J 429 781 lISi 


138=6 Cr L. J 431 
140=6 Cr L. J 434 


607 632 789 792 947 948 1126 


13 Calcatta Weekly Notes, i 
43=36 C 166 
51=36 C 174 

76=9 Cr L. J 303=J In Ca 415 
77=36 C 44 

80=8 C L. J 243=8 Cr L. T 380 
=4 In. Ca. 560 



LIST OF CASKS CITED 


CALCUTTA CA8E5-( nld\ 

IS CalCDtta Weakly Notes 1908 09-{(-u ld\ 

t(M*8 C L. J 564=9 Cr L. J 35 

=4 In Ca 32S 272 

122=36 C 72 

12a=I0Cr ! J 560=4 In Ca. 354 268 277 

134=36 C 184 
151=36 C 163 

183=11 Cr 1 ] 11=4 In Ca 577 232 234 241 

193=36 C 415 

193=11 Cr L J 412=4 In Ca 590 240 

197=36 C 281 

244=10 Cr L. J 460=4 la Ca 10 176 176 

318=9 C.L.] 439=10 Cr L. ] 122 

=2 In Ca 651 46 164 166 175 179 800^ 

36‘’=36 C 30* 183 

367=10 Cr I- J 494=4 la Ca. 72 200 222 


398=11 Cr L. J 4=4 In Ca 485 

418=9 Cr L. J 277—1 In Ca 335 
420=9 Cr L. J 278—1 In Ca 336 

458=36 C 433 
601=4 la Ca. S23 
507=9 C. L. J 149=10 Cr L. J 272 
=3 la Ca 319 
630=36 C 370 

650=10 Cr L. ] 49‘'=4 In Ca 67 
65'’=9CL.J 291=10 Cr U J 484 
=4 la Ca. 67 
655=36 C. 662 

580=9 Cr L. ] 148=1 la Ca. 73 
601=11 Cr 1. J 7=4 la Ca. 537 
609=10 Cr L.] 653=4 la Ca. 297 
680=36 C 659 
684=36 C 385 
6a5-<PC}=ll Cr U J 277 
7o3=36 a 643 

754=11 Cr L. ] 9=4 la Ca. 543 
797=36 C 629 - 
801=36(3.865 

804—9 Cr L. J 147=1 la Ca. 69 
859=10 Cr L. J 292=3 la Ca 468 
861=9 C L. I 663=10 Cr L. J 125 
=2 la (3a 631 
842=36 C 803 

1033=10 Cr L. 1 454=4 la (30.6 
1062=10 Cr L. J 463=4 la Ca. 13 
1067=10 Cr I, 1 469=4 la Ca. 16 


1113=10 0 L.J 442=4 la Ca I 
12^1=860 994 - 


200 222 
223 225 229 
459 468 481 
9SS 1003 
566 572 582 
221 245 271 
278 288 


I CALCUTTA CA5E8-(<-<?«W). 

I 18 Calentta Weekly Notes 1008 09—{concM). 
dxxx 9o2 

ctxxxvii 175 

cxai 815 907 949 950 

CXCVI 894 

ccxviii 514 

ccxxiii 285 1012 

ccxxviti 1191 

cd« 197 927 

cclxvii 81-> 

cdxvi I 240 949 1150 

cctxxxiii 215 222 960 1143 

14 Calentta Weekly Notes, 1909 10 
49=37 C 01 906 

78=11 Cr UJ 26=SIaCa.40 273 275 1183 

80=1 1 Cr L J ”7=5 In Ca 40 2o8 283 

82=36 C 955 

96=10 C L.] 226=3 In Ca 12 2SI 

132=37 C 52 1001 

178=36 C 923 

212=11 Cr 1. J 46=5 In Ca 72 621 

234=11 Cr L J 49=5 In Ca. 161 232 242 4o9 

2d9=IOCr L.J 248=3 In Ca.113 1069 1077 

230=37 C 236 636 

282=37 C 122 
304=37 C 49 

306=37 C 72 991 

328=11 Cr L. J 201=5 In Ca 693 308 619 620 

330=37 C. 250 989 

404=37 C 287 
422=37 C 340 

479=11 Cr L. ] 260=5 In Ca 879 446 447 469 990 

493— II CL. J 301=11 Cr I J 98 

=5 In Ca 315 713 903 DOs 

5I2—37C 412 
516=37 C 439 

544=11 Cr L. ] 309=6 la Ca 271 216 220 245 

589=37 C 221 
601=37 C 678 

666=37 C 446 206 

6SI=n Cr L. J 2''8=6 la Ca 177 284 

708=37 C 285 

709=11 Cr L.J 243=6 In Ca 124 170 189 1149 

765=11 Cr L. ] 354 =6 In Ca. 415 466 

767=37 C 618 
799=(FB.>=37C 642 

606=37 C 714 406 469 479 

839=37 C 604 
1114=37 C 467 


190 198 1149 
1107 
428 9»0 
23” 237 233 lli 
482 


217 294 921 928 
6» 992 993 1188 1193 
293 



! !ST OF CASES CJTT’D 


pArE OF rArr oi 

RFPORT TJIIS tltmK 

CALCUTTA CA8E8-<frt«W) 

14 Cslcatta Weekly Hole*. 1909 10-((^*/^) 

<81 S 22 ^51 1001 
050 |(M 8 1019 1213 IZH 
K 33 


CXXXJ 

cxxxviti 

clii 

cUvii 

clxxxui 

CCVJ 

CCXII 

ccxv 

CCXVl 
ccxxxvm 
tcxlvi 
ccxh II 
ccxi X 
cclxw 
cclxxxiv 
CCXCIX 


. SbS 


<95 49 H I 

J2*» I 

218 IN 2 


13 Calcntta Weekly Notet, 1910 II 
lfl= 38 C 20 ^ 

25—37 C 845 

98^38 C 5 S 9 19 

169 «° 12 Cr L I n«=<iln L* US 4 (i 

198—11 Cr L ] S 57 a. 8 li La 52 '’98 04 08 700 

269—13 C L J 457-12 Cr I ] 33-9 In C • 2 5 &k > 
. 71 — 1 ) Cr 1 . J 7 . 9—8 In Ca 892 .71 

343—33 0 304 
366 — SSC 186 
409—38 C 483 
414 — 12 Cr L. 

$ 69—12 Cr L. 

663—12 Cr U 
593—12 Cr L. 

667—12 Cr L 
691—14 C L. , 

—10 In. Ca. 


7—9 In Ca 46 
101-9 In Ca $77 
32—9 In Ca 167 
286— 10 In Ca 512 
43—9 In Ca 262 
122-12 Cr L J 209 


M 4 > 1 IS 5 
447 448 470 
254 '*77 
336 
209 290 


986 993 997 1001 


1101 X\\ xvil 
1048 1053 

VI XMl 
XXII 


732—12 Cr L. J 346=10 In C\ 946 
739=38 C 550 (l-ootnote) 

736=12 Cr L J 358=10 In Ca 958 


770 

771 

811=12 Or U J 376=11 la Ca 144 
8 J 5 — 12 Cr L.J 362=11 la Ca 130 
917=38 C 880 

921=14 C L. J 416 = 1 ] In Ca 212 
1001=38 C 789 

1051=12 Cr L.J 539=12 In Ca 303 

1053=39 C 164 

XXV 1 
cxxxvi 
Iv 


S 9 

541 716 

18 Calcutta Weekly Notes 19 il 12 

10 (FB)= 39 C. 157 

mTf S&is t'lS" ™ ™‘ 

143 — i 3 Cr.L.j 129=13 In Ca 781 501 5 ii 512 


CALCUTTA CA8ES-(«- 
IS Caleatta Weekly Notes 1911 13-(r n/l) 


-13 Cr I. J rs= 
-.13 Cr L J 186: 

-T»C 469 
-IS Cl J 403= 
-nia Cx8<4 
=13 Cr I. J 445= 
=T»C45G 

— I3Cr !. J 59 = 
=1 ICr C J 506- 
-.59 C 774 
-13 Cr 1 J 571. 
—nCf I. J 224- 
=3»C 1(50 
=19C PS1{1 C ) 
=.«•(_ 1041 
=13 Cr 1. J 7JS. 

_l3Cf i J 15S- 
— WC 041 
-nCf L.J 71 8« 
-13 Cr J- J 6*1. 
-13 Cr I 1 4Kb. 
— IlCr I- 3 502. 


,|3 1 nCa. 72 l 297 Z'W 345 
346 351 

-13 In Ca 1002 132 133 13 i 

137 
150 

:I 3 Cr I. I 156 

IMS IIJ 5 1196 1197 1198 
.15 In C« 77 «- 5 l 

154 


;IS In ( a 1008 ^ 
.15 In C 1 650 


.15 III Ca 9 S 7 
-U III Ct 320 


79 
1071 
550 SS"* 601 
475 
e'e 745 
643 


:16 In Cl 523 
-49 C 71 


456 9 S 9 1127 1300 
706 713 714 
891 «09 
353 923 


.17 Ii Cl 78 
’16 In C I 49 .* 
.40 C 105 
•15 In Cl 6 lh 


( 8-13 Cr UJ 764— 17 1 1 Ci 76 


- 1 $C I } 517 - 
—16 In C 1 29 ? 
-39 C 855 


1108 Ills 
303 430 

56 J $ 9 ! 5)5 
7-2S 1I42 
127 132.342 
930 


■ 13 Cr ) ] 609 

135 489,559 581 SJ 9 746 


17 caleatta Weekly Notes, 1911>12 


42 

94=13 Cr U J 449 : 
l 44 =t 7 C L. I 610 = 
=18 In Ca 264 
-’ 09=17 Cr U J 317 : 

=17 la Ca. 63.1 
230=14 Cr L. J 70 = 
•’ 38=16 C L. J 467 - 
=18 In Ca 149 
90=40 C 444 
-’ 94=14 Cr L. J I 0 = 
297=40 C 413 
331=13 Cr L. J 784 - 
354=14 Cr L. J r 9 = 
379=16 C L. ] 45 J= 
=17 In Ca 993 
419—14 Cr I I 212 = 
448=14 Cr L. J 76 = 
449=40 C 441 
491=14 Cr 1 - J 123 . 

—18 In Ca 683 
479—14 Cr L. I 219 = 


IS In Cx 81 
14 Cr I I 40 


(=13 Cr I ] 7 R 9 


18 In Ca 406 
14 Cr L ] S 


-17 In Ca 416 
.18 In Ca 881 
11 Cr LI 897 


-17 C L I 60 S 

516 915 
:19 In Ca 315 


509=14 Cr L J 125=18 In Ca eSo 
536=14 Cr L J 38 '’='’ 01 n Call'’ 

571=40 C 465 

761=14 Cr L J 398=20 In Ca 222 


"ei 270 
-’32 259 •’ 6 '* 


548 S 63 60 - 
19 SOI 
1114 

916 924 1120 
552 566 8 S 9 
1143 

96 1103 1114 
1117 
dxxxi 
415 1 1 



LIST OF CASES CITED 


Ixi 


CALCUTTA CASES-(fw/4/ >. 

17 Calcutta Weekly Notes, 1911 
787«I0C 693 

793=14 Cr L. } 391=20 In Ci 215 276 

79a=14Cr L. J 4'>S=i0 In L » 409 422 4Hi 50o 

824=I4Cr L. J 387=20 In C i 211 Jll 506 ‘Ih*! 

825=40 C 631 
8‘>7=40 C 846 
883=40 C 702 

937=14 Cr L. J 289=19 In Ca 945 445 465 

944=40 C 982 246 

948=14 Cr L. J 458=29 In La 618 778 

976=41 C 14 45*’ 

978=14 Cr U J 494=20 In Ca 750 96 

980=14 Cr L J 462 18 20 

1004=40 C 854 a>5 

1070=40 C 862 

1077=14 Cr L. J 556=21 In Ct ISC 696 728 

1110=36 M 501 (PL ) 

1130=41 C 83 
1207=41 C 305 
1209=41 C 2bl 

1213=14 Lr I« J 642=21 In ( l 88> 298 824 

1245=15 Cr 1 ] 145 954 

1248=15 Cr 1 J -81 S’** 5J8 1109 

1253=41 C 173 IV 


Kill 

CXI 

cxvitl 

cxx 

cxxx) 

cxUli 

clix 

18 Calcutta Weekly Notes, 1 

1=14 Lr UJ 497=20 In C4 »77 
94=15 Cr U J 79=22 In Ca 431 
95=15 Lr L. j 70— 22 In Li 422 
98 (I C)=26AI L i 1 
147=41 C 406 

180=15 Cr L. J 147=22 In Ci. 721 
183=41 C 66 
309=41 C 537 
374=41 C 568(PC) 

393=15 Cr UJ 339=23 In Ca 727 
399=15 Cr UJ 302=23 In Ca SIO 
550=15 Lr U J 438='’4 In Ca 174 
584—15 Lr U J 163=22 In Ca 739 
615=18 C U J 5‘’2=I5 Cr U J 31 
=22 In. Ca 175 

646=15 Lr U I 473=24 la Ca Sn 
666=15 Cr UJ 160=s22 1aCa 736 
668=41 U 662 

700=19 C U J 356=15 Cr U J 202 
=22 In Cl “IS 

70 =15 Lr 1-J 150— 22 In Ca 726 
70S=lbnhtni (I C ) 

783=Channini. Arnol 1(1 L ) 

61.9=41 C 400 
9l0=(nns(vintl 

959 = 15 Lr UJ 184-'’2ln Ci 760 


253 
591 S9a 
1192 


270 1150 
503 508 
» I X XI 


699 696 JOM 


tx X 
27S 1103 
1093 
747 


261 1150 
622 623 
332.71** XI 
X XI 

till 

eoo 10X2 10S7 
1090 


CALCUTTA CASES— 

18 Calcutta Weekly Notes, 1913-14— J 
992=15 Cr U J 188=22 In Ca 764 593 

1020=42 C 19 

103S=!SCr UJ 700=26 In La 148 254 

1146=15 CrUJ 175=22 In Ca 7al 1079 1091 

1147— IS Cr U J 222=22 In Ca 1006 1087 1094 

1148=19 C UJ 631=15 Cr L J 515 

=24 In Cx 603 211 212 215 216 220 

225 

1150=lSCr UJ 720=.,6 In Ca 168 1091 

1152=41 C 722 

1178=15 Cr U J 537=24 In Ca 945 399 408 412 

1180=42 C 365 611 612 

121l=l5Lr UJ 726=2 ln Ca 174 517,611 


1212=15 Cr UJ 728=26 In Ca 17b 
1213=15 Cr L J 693=26 In Ca 141 746 1046 

1215=42 C 374 885 

1242=42 C 240 
1247=41 C 743 

1271=15 Cr LJ 697=26 In Ca 145 
1274=16 Cr L J 42=26 In Ca 634 563 

1276=15 Cr L J 704=26 In Ca 152 563 590 692 895 
1277—15 Cr U J 707=26 In Ca 155 621 

1321=16 Cr LJ 151=27 In Lx. 215 24 450, 

4ro cxviii cxx 

19 Calcutta Weekly Notes, 1911 19 
28=42 C 422 
72=16CrU’^» 

121=16 Cr L 
123=16 Cr U 
124=42 C 381 
12o=16 Cr U J 389 


348=23 In Ca 732 
315=28 In Ca 651 


8 In Ca 645 


127=16 

179=42 

181=12 

I84=4i 

217=16 

220=42 

221=42 

223=16 

224=42 

248=13 

29a=42 

332=42 

331=16 

335=42 

447=21 

=29 

556=21 

=29 

557=43 

584=42 

6*»i=41 


Cr U J 320=28 In 
C736 
C 760 
C 612 

Cr U J 313=28 In 
L 706 
C 79X 

Cr 1 J 312=28 In 
C 709 

Cr U J 511=15 In 
C 8o6 
;L 702 

: Cr U J 322=28 In 
C 608 

C U J 198=16 Cr 
In. La 334 
U UJ 495=16 Cr 
la Ct.321 
C. 13 
.C789 
iC.734 

C U J 377=16 Cr 
In Ca 113 (PB), 


4b9 481,482 
990 994 1003 
995 1001 


Ca 64S 
Cx 6-.1 

Ca 658 
UJ 28b 
U i 481 


UJ 561 
683 692 


672=21 a U J 103-16 Lf L 3 3 
=26 la Ca 307 
6-0=42 C.9>7 ^ 

7a=42C 1153 

923=21 C U J 396-16 Cr U J 57t) 
=30 la Ca 128 


691 694 708 711 
720 

578 582 59a jog 
599 

= 764 
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CILCUTTA CASES-lroiifiy 


CALCUTTA CA8EB-(fcfWV 


4 CAlcntta Ltw JoBrnal, 190S~<ro»A/>^ 


8 CaIcBtta Law Jenrnal, 1909 


411=4 Cr L ] 394 «>« 

415=10 C W N 10C2=4 Cr LJ 210 8IH 

418=4 Cr L. J 397 254 27*» 

558=10 C W N 1099 553 3UJ 

Sr2=4 Cr L ] 503 2->2 


8 Calcntta Law Jonrnal, 1907, 


44=34 C 347 
66=11 C \V N 247 
176=5 Cr L. ] 186 
219=11 C \V N 193 
222=5 Cr U I 183 
224=5 Cr L I 142 
229=5 Cr L J 147 
231=11 C W N 472 
2J3 

447—5 Cr 1 J 344 
452=5 Cr L. J 349 
S08(FB)=J4C 551 


4S5 
458 477 
477 

745 747 ll>4b 
tObO 
176 
1004 
150 247 
815 


6 Caleotta Law Jonroal, 1907. 


127=11 C 
I80=b Cr 
182=6 Cr 
186=34 C 
2al— 6 Cr 
531=44 C 
703=12 C 
705 6 Cr 
707=6 Cr 
708=6 Cr 
710—6 Cr 
7U_h Cr 
713=6 Cr 
7-)3--6 Cr 
754—34 C 
757=6 Cr 
760 — 12 C 


I J 157 
848 

W N 1 


I J 401 
L J 40a 
U J 4 1‘ 


no (a** (13 u> 137 11-7 
246 2fO -Cl 
885 9J0 933 OVI 

loot 

515 52it7 046 ‘la? it 
1080 

laa.dxix clxxi 
clxxti 

iss 
OsT loot 
341 

564 

‘)S7 


7 Caleotta Law Jonrnal, 1903 


49_3aC 141 
63=J3 C I6I 
70=12 C W N 246 
169—7 Cr L J 1% 
171=12 C W N 60'’ 
172=7 Cr L J 200 
175—12 C W N 269 
177= C 24J _ 
188— 35 C 283 
238— 7 Cr U ] 312 
240=7 Cr L. ] 313 
246—7 Cr L. ] 315 
249=7 Cr L 1 318 
369 7 Cr L J 336 
371=7 Cr L. ] 338 
373— 12 C.VV N 575 
375=12 C W N 750 
4SS=3a C 457 
547—12 C W N 696 
599=35 C 531 
602=35 C 434 


45 

46S 


945 XXI 
143 144 
lOO'T I09J 


SIS 

634 

310 696 697 711 
42a 436 
246,248 276 
989 992 
467 982 990 


59=8 Cr I,. I 121 
W -12 C \V N 727 
7J— I2C W N S-22 
2ll=HCr 1,. J 3.x« 
-»12=8Crl_l 147 
2«=1SC NS N 80 
112=35 C I02S 
564=13 C \S N lot 


(kSO 7»1 732 730 1101 
exx Clxi 
9’9 
511 11. > 
255 niy 
190 191 

27i 


9 Calentta Law Jonrnal, 1909 


55=10Cr I. J 305=1 In. Ca. 625 33J 3J4 fa** 

68] 7i t 1133 114 


149=13 41 W N 507=10 Cr I- J 272 
= 3 111 Ca JIO 
IJ4=30C 281 
204=36 C 302 

2a7=10Cr L.J 482=4 la Cn 4S 
201=13 C\\ S 552— lOCr L.J 4S4 
=4 In Cu. 57 
296—J6C 562 
-*98=30 C 43J 

J78=10Cr L. ; 499=4 lu Ca. 124 
1X0—10 Cr L. } 4£H=4 la Cx 120 
4 12=10 Cr 1-J 57-2 In Ca.5«J 


ST2 


659 GCO 


887 

721 


888 «01 
700 
7.1} 727 


4 61=1 1 C W N 118=10 cr I-J 1— » 

=-*ln Ca C-.1 ^ 40 175 IT** 

505=36 C 184 
l)38=3tvC 6'»9 

W>1=13C\\ \ 861 = 10 Cr 1-J 14S 

—ilaia 681 4J7 alo ill W 

f*»0=.3C c 808 


10 Calcutta Law Jonrnal, 1909 


n-IOCr L J 193=2 111 Cn isi 
80=10 Cr L. J 287=3 la Cn 391 

2.(=14C.\\ N 96 
450=10 Cr L.J 564=4 In Ca 368 
4«2=H Cr I- J 1=4 In Ca 438 
484=11 Cr L J 2=4 In Ca 437 
564=37 C .»sO 


HJ3 

808 81 1 8*0 
878 nil 944 9a4 
'81 
24 

22'- 947 
660 II8S 1189 
4S9 467 983 


11 Calcntta Law Jonrnal, 1910 


60»=J6C 994 

111=11 Cr L. J 212-5 In Cx 721 

U3—U Cr L. ] 213=5 la Ca 721 

114=11 Cr L. j 2U=5 In Ca. 722 

182^11 Cr I-J 244=5 In Ca 769 

243=5 In Ca 660 

273=11 Cr L.J 247=5 la Ca 773 

297=37 C 287 

301=14 C W N 493 

385=37 C 340 

410=37 a 194 

412—11 Cr L. J 370=b In Ca 544 
4I4—S7C 285 
415=37 C. 221 
5IJ 


444 451 452 468 
9S4 


216 
5b7 598 
821 
J33 


713 


254 


920 
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17 C&leBttA WeeUy Kotes, 

TS7=40 C G33 

793«H Cr U J 591=20 la Ca. SI? ITb 

79a=H Cr L J 42a=20 la t a 1(H H22, 4sl 5«^ 

S24=14 Cr U J 3S7=20 la (. i. 211 3H 5l>> ‘•ss* 

s2»=40Crai 
<!27=40CWb 


SS5=40CT02 


«I37=H Cr U J 2SS=19 In Ca. ‘ila 
•maMO C ‘»S2 

94S=I4 Cr L. I 4>9=29 la La 61'4 
9/6=41 C 14 

97S=I4 Cr L J 494=20 la Cx TaO 
«SCk=I4Cr L j 462 
1004=40 C S»4 
10 0=40 CS62 

1077=14 0- L J $30=21 la Ca ISt 

1110=3o M oOl (,PC I 

1130=41 C S$ 

l'*07=41 C 30a 

1209=41 C 2bl 

1213=14 Cr U 1 642=21 la Ci 
124a=IaCr L. J 14a 
124Jl=laCr U J 2»l 
lia3=4I C 173 

Xli 

XX 

hi 

Ixiil 

CXI 

CX\III 

cu 

CXXXl 

cxUu 

clix 


44>. 46a 
246 
77^ 
4a2 
90 
It* 20 
3aa 

R»o 724 


29\924 

da4 

422 -.as 1109 

llfta 
160 
2$3 
•>91 59a 
1192 

X 

190 

271 

904 


hio 


18 Csleatta Weekly Notes, 1913 li. 


1=14 Cr L. J 497=20 la Cx 977 
94=15 Cr U J 79=22 la Ca 431 
9a=I5 Cr L J 70=22 la Ct 422 
98(PC)=26M LJ 1 
147=41 C 406 

180=15 CrUJ 147=22 In Cl 724 
183=41 C 66 
509=41 C 5S7 
374=41 C56S(PC) 

393=15 Cr L. J 3a9=23 [a Cx 727 
399=,i5Cr I-J 30^23 la Cl 510 
5a0=l5 Cr L. J 4S6='’4 In Ct 174 
584=15 Cr I- J 163=22 In Ca 7S9 
615=18CUJ 6'^=15Cr 1-J SI 
=22 laCx 17a 

646=15 Cr L. J 473=24 la Ca 561 
666=15 Cr L. ] 160=22 In Ca 716 
668=41 C 662 

700=19 C U J 356=15 Cr L. } 20 
=22 In Caos6 

702=15 Cr UJ 150-2- In Ci r2b 
70S=lbnhim(,l C) 

78a=Cliani»n^ Arnol 1(1 C ) 
t*«'9=4i C 400 
9lO=(miS| nni) 

9i9 = l5Lr 1-J 184’.- ’■-In Cn 7i« 


9a4 
270 1150 
503 SOh 
»!« I \ \l 

( la (tOl 11X4 
5| 4 
958 
IX \ 
-7S. no3 
1IM4 
747 
I II 


727 

947 

bS7 

114. 


2 I 1150 
6.’2.62J 
S.P2.7IS M 


III! 

900 lilS2 iOS7 
1(X40 


IS CalcBtta Weekly Notes, 19lS>14 — 


‘•92=15 Cr L. J 1SS=22 la Cx 7ol 533 

1020=42 C. 19 

1065=15 Cr 1. 1 7DO=2b la Cx 14S 2>4 

1146=15 CrL.) I7a=22la Cx 7al 10^ IP9l 

1147—15 Cr 1.J 222=22 la Cxmx> 1«>7 Il'^M 
tt45=19C LJ 631=laCr L. J al5 

=24IaCx603 211 212.215 216.220 


ll50=15Cr L.J 720= slaCxieS 1091 

1152=41 C 722 

It7a=i5 Cr 1. J 537=24 la Cx 91, S99 4t». 412 

1150=42 CSba 611,612 

12II=lSCr 1. J 72&=2laCx 174 517,611 

1212=15 Cr U J 72a=2b la Cx 17 p 9>s 

1213=15 Cr LJ 69S=2b In Ca 14l 74b 104i» 

1215=42 C 374 SSS 

1242=42 C 240 
1247=41 C 743 

1271=15 Cr LJ 697=26 la Cx 14S 
1274=16 0 LJ 42=26 la Ca 634 563 

l2/6=I5Cr LJ 704=26IaC» 1S2 563 590,59-*,»la 
l2/7=laCr LJ 707=26 la Cx 15a 621 

132.*— l6Cr LJ 151=27 la La 21a 24 450. 

4b0 cxsiil cxx 


19 Calentta Waikly Motes, 1914 IS. 


28=42 C 422 
«=!6Cr LJ 41 
121=16 Cr L J 348=23 la Ca 732 
l23=l6Cr LI 315— 281a Ca 6al 
124=42 C SSI 

l2a=l6Cr LJ 889=28 In Ct 645 

127=16 Cr LJ 320-23 in Ci 656 
179=42 C 7a6 
181=12 C 760 
|s|=42C612 

217=16 Cr LJ 3n=2S laCL64» 
2- 0=42 L 70b 
231=4- C 79.1 

2'-.»=lbt> I.J 312=-8 la Ca fis 
224=42 C 7CW 

2«5— HCr LJ 511 = 15 hH » 
2'\>=42 C 5.5<.. 

•02--42C 702 

*M=lbl.r LJ 322=28 la Ca b.vS 

c 1 as 

447 -ILLJ lai-lGCrl.J 2.sb 
=29 la Ca a«4 

55< 21 U L j 495=16 Cr L J 4SI 
=29 la CL't21 
5a7=43L 13 
SS4=42 L 7S9 
6ni=4lC734 

653-21 C LJ 377=16 Cr LJ 561 
=10 la Cx 113 (I B.). 683 692 


547 


Sbl 


489 481 432 
WO »94 1003 
»«> looi 
7M 


314 

X\ XM \IX <C\ 
169 I8J 


611 

470 

470 479 917 

824 

572 


691 694 708 711 


672=21 C. L J Ws-16 Cr L J 3 

=2olaCx307 57il 

*r6=42Ca,7 
7A=42C 1153 

^“-1 C L J 396-16 Cr L J 576 
=30 la Cx 128 


720 

SS2 59, S96 
599 
.. 2 
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19 Caleotta Weektj Notes, 191< ii—{eo>itd\ 

2SS 2S7 2S9 
2G2 266 274 
S64 $€•> S70 
112b int 
BOO 1044 
7b2 764 
765 767 


=16 Cr I J 590=30 In Ca H2 
072=16 Cr L J 641=30 la Cn 46'i 


=30 In Cl 150 
=31 In C^ iri 


1239=42 C 10«4 

20 Calentta Weekly Notes, 1913 16 
b2=17 Cr L ] 12S=33 la Ca 304 
63=43 C 173 

128=17 Cr 1 J 9=32 In Ca 137 
166=23 C L. ] 333—17 Cr L. J 4 

=33 In Ca 132 579 

199=23 C L.] 105=43 C 591 
4D3 

512=23 C L. J 447=17 Cr L] 188 
=33 In Ca 828 

518=17 Cr L J 351=34 In Ca 971 
672=17 Cr L I 224=34 In Ca 336 
f93=17 Cr U J 103=34 In Ca 305 
725 

732=17 Cr L. J 202=34 In Ca 314 
758—17 Cr 1 J 200—34 In Ca 312 


H9S 


107i 

1135 

1171 

1200 

1212 

1265 

1296 

1302 

1547 


158 169 
532 

240 .41 242 
4150 

2a2 
614 
‘M‘2 
258, 250 
233 241 .42 
550 593 
188 191 
215 222 
614 
644 
4C7 
906 
1083 
446 466 467 


21 Calcutta Weekly Notes, 191B 17 


22 Caicntta Weekly Notes, 19t7>lB 


23 Caicntta Weekly Notes 1918 19 


568 

1049 

222 
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CALCUTTA CABE8-{ro«/Jl 
33 Caieitia Weekly Notes, 1918 
387 „Uvii 

481 l|05 

5‘»« tOIS 

543 
SO-J 


9ab 

1051 

ia>4 

34 Caicntta Weekly Notes, 1919 S 


818 

8b 


1019 

157 


25 Caicntta Weekly Notea, 1920 31 


159 J92 
245 
33 ^62 
68 
460 
Wl 
191 


I Caicntta Weekly Notes, 1921 32 


37 Caicntta Weekly Notts, 1922 33. 


chxx 

645 


W 

7«5 

811 


227 853 

803 


28 Calcutta Weekly Note* 1923 24 


?61 

vl 

770 

^97 


407 800 
1078 
761 
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29 C&leottA Weekly Notes, 1924 25 


971 
799 
tl07 
227 
^90 799 
663 
799 
322 
593 
941,934 
6->l (Ad ) 
906 


30 CftlesttA Weekly Hotel, 1929 26 


chxxxii 
591 93$ 


614 614 (Ad) 
799 
2S3 
227 

815 (Ad). 816 
1140 
eW*»x 
5/9(Ad.) 
528 (a)(Ad) 
729(Ad> 
2J.9 (Ad.) 
153 (Ad) 
S"! 


1113 


31 Caleatta Weekly Notes, 1926 37 


466 (Ad.) 
668 (Ad.) 
220 (Ad.) 
I5( ( Ad.) 
6(ki(AiL) 


1 Celentts. Low Oonrno) 1909 


102=2 Cr U J 159 
159=2 Cr I- I 157 
214=2 Cr 1- J 213 


CALCUTTA 0AaES-(fon’<i). 


1 Calentto Lair Joarnal, 1905— {can/J ). 

246 2S2 2S3 293 294 
413 414 


331=9 C)\ N 8S7 
334=2Cr L J 41] 

383=2 Cr L J 311 
432=32 C 552 

434=2 Cr L. J 349 21 

453=2 Cr L. J 393 
616=9 C W N 898=2 Cr L. J 534 
632=2 Cr U J 638 

i Calcutta Law Journal, 1909 
46=2 Cr L J 383 
48=2 Cf L. J 386 
103=32 C 736 
147=2 Cr L J 572 
149=9 CU N 127=2 C L. J IS 

=2Cf L. J 575 219 

241 (FB)=33(^6S 
239—33 C 332 
271=33 C 33 
280=32 C 1093 
516=3 Cr U] 153 
>3$— 10 C W N 82 
563=10 C \V N 79 
612=3 Cr L I 81 
614=3 Cr 1.} 83 


711 


616 

618=10 C W N 520 
619=10 C.W N 222 
6 2=3 Cr L J Its 
624=3 Cr L J 116 
625 
XMil 

x.xxm 


537 949 
clx 

CXXII CXXlll CXXXlll 
433 457 461 991 
245 278 435 1102 1119 
1127 

CXVlt CXUI 

564 567 
451, 452 934 
613 803 SsS 
Clxxu clxzx 
107 

537 


3 Calcutta Law Joarnal, 1906 


38=3 Cr L. J 187 
87=3 Cr L J 209 
90=33 C.2S7 

137— 3 Cr L. J 214 
195=3 Cr L. J 248 
302=3 Cr L. J 303 
303=3 Cr L. J 304 
337=3 Cr L J 329 
360=3 Cr L J 331 
412=33 CI296 
475=10 C W N 727 
478=3 Cr L. I 423 
492(FB.>=H)C. W N 642 
573=3 O 1. J 466 
S7S=3Cr L.) 463 
637=.'t3a 1183 


156 174 
465 994 1151 
891 910 

216 220 223 
631 6S9 
CXVJ cxvu 
269 
38 39 47 
2fi7 276 1084 1090 
183, 190 


4 CalcttUa Law Journal, 1906 
8^=4 Cr L. J 68 


92=4 Cr L. J 71 
IS! (PC) 

232=4 Cr U J 162 
403=33 C 1036 


4a9 467 

, w 

rixxix cUxx\i 
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4 Calcntta Law Jooraal, 

•»n=4Cr I ] 394 «>0( 

415=10 0 W \ 10r2=4 Cr 1 ] 210 SIB 

418=4 Cr L J 397 254 277 27 » 

553=10 C W N 109) 553 5,^1 

5C2=4Cr L ] 503 

5 Calcotta Law Joarnal, 1907 
44=34 C 347 

66=11 C W N 247 

176—5 Cr I ] 186 455 

219—11 C W N 195 45S 477 

222=5 Cr U I 18S 477 

224=5 Cr L ] 142 745 747 1(^41, 

223=5 Cr I ] 147 I0},„ 

231=11 C W N 472 “fi 

2 '^'* ^ , 1004 

447=5 Cr L J 344 j50 247 

4S2=S Cr U ] 349 HI5 

50S^FB)=34C 551 

6 Calentta Law Joarnat, 1907. 

U7=11C W N 836 110 13'» 113 IJ5 137 11.7 

180=b Cr L. J 191 

182-6 Cr L J 192 246 260 .61 

186—34 C 897 
2»1=6 Cr L ] 357 
531— 34 C 848 
703— 12 c W N 1 
70S— 6 Cr L ■ 

707— bCr I 

708— 6 Cr L. 

710=f>Cr L 
711— hCr I 
713—6 Cr L 
753—6 Cr 1 
7-.4— 34 C 98h 
757=6 Cr I J 442 
710— 12C W N 117 


885 910 913 9-V9 
tool 

SIS 528-/ 946 9>7 „ 
1080 
clxi-c cKxi 
cIyxh 
153 

9S4 loot 


7 Calentta Law JournaL 1 


49— 3oC 141 
61=3->C161 
70=12 C W N 246 
lb9=7 Cr L J 100 
171=12 C W N 60“’ 
172=7 Cr L J 200 
175—12 C \V N 2f9 
177=t-> C 243 . 
18»=t5 C 283 
2t8— 7Cr L. ] 312 
240=7 Cr L ] 313 
246=7 Cr L. J 315 
.49=7 Cr L. J 318 
369—7 Cr L. ] 3JQ 
.371=7 Cr L ] 3sa 
>^=12 CW N S7S 
\=12 C W N 750 
tC4o7 
! C W N 696 
1C 531 
)C.434 


945 XXI 
143 144 

1092 lOOl 


310,636 697 711 
425, 436 
246 248 276 
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CALCUTTA CASE8-<<’f”fW). 

8 Calentta Law Joornal, 190S 

59— 8Cr L J 121 
tO=12C W N 727 

73=12 4, \\ N 8*2 9^* 

2ll=8t.r 1. J 3Si, 511 H20 

212=8 Cr I. J tS7 .55 2'b 

243=13 C \\ N 80 190 1 9| 193 

312=35 C 102s 

564=nc W N 104 im 

9 Calentta Law Jonrnal, 1909 

5S=IOCr I. J 305=3 liu Cx 425 333 3.14 CjS 

C8] 7i t tl33 114 

149=nC.U N 507=IOCr LJ 272 

— 3 In Ca 319 572 

I9S=36C 2SI 
204— 16 C 302 
2a7=10Cr I. 

291— I3C\\ S SSZ—IDCr I I 4S4 

—4 Ih Cli. 57 859 660 

29C— 36C 562 
29S-30 C 433 

378— lOCr L. J 499—4 In Cl 124 SS7 883 901 
380-ioCr U 1 4as-4 liu Ca. 120 700 

432— lOCr l.J 57— 2 In Ca.5’t 724 720 727 

728 

411— ti c W S 118— IDCr I. J 122 

— 2 In. Ca O'*! jn iTn 

505-JfC 184 “ ' 

4)38— 30 C C'>9 

WI-ISCU S 861 — loCrl. J 125 
4 Kilir c.80s‘^'^‘ JV? no tn cr' 

10 Calentta Law Jonrnal, 1809 

11=10 Cr 1 J 193=2 1)1 Cl 951 913 

80=10 Cr L. J 2S7=3 Itu Cl S') J 801 819 8 0 

2 .=NCUN% 

450— lOCr L J 664=4 In Ca JUS ‘ 4 

^ --- *^47 

^ J 2=4In La. 437 ero IISS 1189 

M.4— 17 C 250 4S9 467 959 

11 Calcutta Law Joorcal 1910 
60=36 C 994 

111=11 Cr L J 212—5 In Ca 721 444 451 452 46b 

113—11 Cr L. J 213=3 In. Ca 721 

114=11 Cr L. ] 213=5 In Ca. 7.2 2i6 

182 — II Cr L. J 244=5 In Ca 7C9 5(,7 593 

243=3 In Ca 060 2;? 

273-11 Cr L.J 247=5 In. Ca. 773 333 

297—37 C 287 

301=14 C W N 493 

38S— 37C340 

410=37 C 194 

412=11 Cr L J 370=6 In Ca 544 oxj 

4t4=37C 255 " 

415=37 C 221 

SI-* 05(1 
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12 Calcutta Lan Joarnal, 1910 
15=37 C 604 

22=37 e S78 
45=37 C 642 
270 

294=33 C 202 

618=12 Cr L. J 21=8 la Ca llOS 

13 Calcutta Law Joarnal, lOlt 
43=3S C 68 

216=9 la Ca. 706 
425=38 C 302 
443=38 C 387 
437=15 C W N 269 
635=38 C 48S 
639=38 C 304 


14 Caleatta Law Jonmal, 1911 


990 

986 997 tool 


C W 
C 164 

C W N 921 879 

C. 160 
437=39 C 187 
652=13 Cr L. J 1 565 

19 Caleatta Law Joareal, 1911 
82=l2 Cr L> ] 391 

267=12 Cr L.] 319=10 In Ca t>l5 288 289 291 
292 293 1196 

323=13 Cr L. 1 283=14 In Ca 667 706 802 

337=13 Cr L.J 291—14 In Ca 755 458 

396—16 C \V N 499—39 C 456 
403=16 CW N 426 1148 1195 1196 1197 

509=39 C 463 

517=16 CW N nos IS 373 49? 486 488 581 599 
692=13 Cr L. ] 255=14 In Ca 607 598 

16 Caleatta Law Jonraal 1912 
45=13 Cr L. J 688=16 la Ca 336 

231=39 C 933(1 C) 

453=17CWN 379 945 

467=17 C \\ N 238 198 

569=14 Cr L. ] 32=18 la Ca 176 986 

17 Caleatta Law Joarnal, 1913 


245 

387 


=17 C W N 554=18 la Ca 737 
(F n )=40 C 477 


f l-J 787=17 In CaSl 
\\ N 205=13 Cr C J 


«13Cf 1- 
397=17 C" 

608=17 C W N 451 
610=17 C \\ N 144=14 Cr C J 40 


789 


232 262 
914 
268 270 


18 Caleatta Law Jearaal 1913. 
119=14 Cr L. J 698—21 In Ca 470 
121=14 Cr 1- J 672 

150=14 Cr l_ J 602=21 In Ca 474 1 

36S (rCV^6 M SOI 

452-»41 C 173 

622=15 Cr U J 81 

674=15 Cr L. J 41=22 laCa 185 

582=«iC<0b . 

L5 


CALCUTTA CA8Ea-(<rc>«W). 

19 Caleatta Law Joarnal, 1914 
53=41 C 694 

92—18 C W N 384 
107=41 C 568 (PC) 

356=18 C W N 700 
631=18 C W N 1148 
633=15 Cr L.J 472=24 In Ca 332 

20 Caleatta Law Joarnal, 1914 
161=41 C 1023 (PC) 

518 

21 Caleatta Law Journal, 1918 
53=42 C 612 

68 

112=19 C W N 221 

116=18 Cr L. J 160=27 In Ca 224 

195=14 C \V N 672 57 

198=19 C W N 447 

20I=42C 11S3 

331=19 C W N 676 

377=19 C W N 653 

396=19 C W N 923 

492=19 C W N 584 

495=19 C W N 556 

23 Caleatta Law Journal, 1916 
105=20 C W N 199 
108=43 C 671 
833-20 C W N 168 
477=20 C W N 512 
555=20 C W N 796 
595 


24 Calcotta Law Joarnal, 1917 

23 Caleatta Law Joarnal 1918 

27 Calcutta Law Joarnal 
29 Caleatta Law Jonmal. 

SO Calcotta Law Joarnal 


261 1150 
211,220 225 
570 602 


153 

323 705 

865 

64(5) 

188 

67 


281 


MADRAS CASES 
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853 
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523-<t, 764, 802 803 
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Le 


442 
1018 
1155 
820 944 
267 284 


279 

103a 

1017 


578 

1094 

103 

906 


791 

776 

> 960 1199 
1118 


1022 (Ad 
820 (Ad ) 


627 (Ad.) 
997 (Ad) 
5fl(Ad.) 
9^ (Ad.) 
634 (Ad.) 
601 (Ad.) 
610 (Ad ) 


MADRAS CA8E8-{<rWc/}. 
2 Madras Law Tiroes 1907 


J4=17M LJ 151 
61=34 M 111 
166=30 M 3j- 
177=30 328 

163=30 M 2S2 
239 (Fa)=30 M 332 
329=30 Jll 330 
314=30 M 400 
493=31 M 80 
495=7 Cr L J 215 
496=17 ML.) 420 
518 


528-c 64a 780 890 


S Madras Law Times, 1908 


18=30 M 548 
2»=31 M 40 
31=31 M 84 
79 (FB)=3I M 140 
108=31 M 82 
{IS=3f M 43 
137=7 Cr L. I 130 
138=7 Cr L. J 131 
230=31 M ni 
263=18 M L; '’aO* 
269=31 M 18-> 
270=31 1/ 127 
309=31 M 114 
31I=(FB.)=31 M 3la 
312=7 Cr UJ 361 
334=7 Cr U ; 399 
400=18 M L ) 3'’9 
403=3] M 280 
407« 

408=31’ M 276 


/31 M 272 (Arunachallum) 
\J8M U J 330(Rangasa\vm>) 


4 Madras Law Times, 1908 
91 

140=18 M L. J o6l 
186^1 M 510 
189=31 M 416 

213=17 M L-J 449 25 

214=18 M L J 584 
223=31 51 51a 
301=31 M 318 
324=19 M L J 271 
32a=3lM 548 
409-=(F B ^^32 M 49 
468=19 M L. I 66 

481=9 Cr L. J 92=1 In. Ca 796 404 4 

483=9 Cr L. J 93 

5 Madras Law Tiroes, 1909 

I (16>=3^ftI3 
24=19 M L. J 81 
75=10 Cr L. J 68=2 In. Ca. 52a 
79=10 Cr L.J 117=2 la Ca. 618 
100=33 il 179 
I03=19ML.J 18 265 

134=11 Cr 1. J 187=4 In. Ca. 1103 694 

16^=11 CrL.J 190=4 In Ca.1107 1162 1J36 115) 


5a4 
657 683 
507 514 966 



hwii 


LIST 0^ CA*>I-S tlTFP 


UADRAS CABE8-((c?»M). 
S Utdrai Law Tlmci 1909— 


216’ 


=11 Cr L. ] In Cl lllS 

=.11 Cr L. j 193=4 In Ca 1126 


256=(Ponnu5ann)=19 M L. ] JS4 
256=iPayaru Chellaya)=7 Cr L J 278 
*=1 la Ca 218 

257=9 Cr L. J 224=1 In Ca 245 

258==n Cr L J 195=4 la Ca. 1133 

262=33 M 89 

269(F B >=31 M 258 

286=9 Cr L J 309=1 la Ca 660 

290=9 Cr L. J 305=1 la Ca 546 

355=9 Cr U ] 304=1 In Ca 547 

355=9 Cr L. I 308=1 In Ca 547 

„eefKadir Meera 

®5®[=32M 214 

393=32 M 384 

6 kfadrai Law Tlmai, 1909 
14=9 Cr L ] 407—1 la Ca 889 
16—33 M 83 

17=11 Cr L ] S0-4IaCa 700 

• 5 

90=9 Cr L. ] 495—2 la Ca 128 

91— 10 Cr L I 7—2 la Ca 431 1 

91 (Pasupathi)— 10 Cr L I 8 

—2 la Ca 42S 

92— 10 Cr L 1 8—2 la Ca 425 
128—11 Cr L. I 162—4 In Ca 1056 
1S3— S3 M 85 

158— lOCr L 1 243— 3 In Ca 77 
238— lOCr L J 289— 3 In Ca 434 
241—10 Cr L. J 290—3 la Ca 437 
259— n Cr L J 156—4 la Ca 1043 
281—11 Cr L ] 156=4 la Ca 1045 1 

266 

295—33 M 22 

308— 10 Cr L ] 481=4 la Ca 36 

309— 10 Cr L. ] 491=4 In Ca 37 
327 (F B )=33 M 48 

546=10 Cr L. J 364—3 In Ca 723 

7 Hadiai Law Tlmei, 1910 

34=20 M U I 12 

77=11 Cr L, J 217—5 In Ca 743 

re— 33M 264 

81=11 Cr L. J 243=5 la Ca 754 
90=11 Cr LJ 244=5 la Ca 761 
104 (lOS)— n Cr L. J 251=5 la Ca 809 
121—33 M 514 

127— 11 Cr U ] 135=5 la Ca 438 

128— 33 M 90 

175—11 Cr L. ] 331=3 la Ca 926 
179=34 M 94 


718 732 923 ‘124 
936 967 10:>7 
625 1147 
660 763 962 
ICMt 


1121 
491 557 


187 

1173 

303 639 
I 618 lOlB 
SSO 
1191 
185 


186— 11 Cr L. J 333=5 la Ca 932 

187— U Cr L. J 333-_5IaCa 933 
191=11 Cr UJ 334=5 In Ca935 
202— 11 Cr L.J 340=5 In Ca 974 
299=33 M SO^ 


MADRAS CABESHriin/tll. 

7 Uadrai Law TIroet, l910->{rn ft). 

304='14 M I3J 

309=(igiD)M U N 5''— n Cr 1-] 249 
=5 la Ct 797 

tl4=(1910)M \V N 77—11 Cr I ] 222 
=6 la Ca SI 

jla=(mo)M U N 5->-n Cr 1- J 249 

—5 In Cl 797 693 

36“*— IlLr LJ 13b— 5 In Ca 4^S 140 

367=1910 M \V N 541=11 Cr UJ 293 

—6 la Ca 242 BT9 602 

8 Madrai Law Timet, 1910 
47— 3J M 29S 

54—21 M L. 1 441 400 407 408 420 

78—11 Cr L. J 350-6 la Ca 385 609 926 

81 (Muthu>-tl Cr UJ 221— 6 la Ca 12 885 951 
81 (KunimbaW 11 Cr U j 481—7 la Ca 397 813 

81 (Ramaknsnnama)— 11 Cr UJ 479 
—7 la Ca 398 

K2— 11 Cr U J 482=7 la Ca 40l 

86— <l9]0)M W N 397—11 Cr U J 353 
— 6laCa 406 

87— 20 M L. J 132 

88— 11 Cr U J 327-6 la Ca 358 
104—34 M 138 

117—11 Cr U J 482—7 la Ca 414 
I80-<19I0)M W N 354—11 Cr L,] 449 
— 7IaCa343 

198—1910 M W N 366-1) Cr U 1 500 
—7 In. Ca 557 

203—11 Cr U J 531—7 la Ca 802 
222(Masba Sabjee) 11 Cr L. ] S33 
— 7 1aCa 856 

246—11 Cr L J 638—8 la Ca 320 
291—11 Cr U J 646=8 la Ca 392 
297—34 M 186 
300—21 M U J 195 
313—34 M 545 

314 (1910) M \V N 821=11 Cr U J 536 
=7 la Ca 895 
347=64 M 25S 

352—1) Cr U I 636=8 la Ca 300 


701 707 

464 

318 

917 


8S5 


367— 11 Cr Uj 520=7 In Ca 712 
372— llCr Uj 683— 8 In Ca 573 
580=(1910)M W N 517— 11 Cr U J 622 
=8 In Ca 293 

416=<1910}M W N 618=11 Cr UJ 535 
—7 In Ca 895 

418=11 Cr L J 571=8 la Ca 145 
428=(1910)M W N 829=11 Cr L. J 734 
—8 la Ca 943 _ 

447—11 Cr L. J 560—8 In Ca 63 

9 Uadrai Law Times, 1911 
71=<1910)M W N 852— l2Cr L J 20 
=8 In Ca 1103 

91—12 Cr L. J 47=9 la Ca 285 
97^1911) 1 M W N 100=11 Cr U J 699 


1204 
634 
695 705 



LIST OF CASES CITED 


Ixxxill 


PAGE OF 
urroRT 


PAGE OF 
THIS BOOK 


PAGE OP 
REPORT 


PAGE OF 
THIS BOOK 


MADRAS CASES— (con/,/). 


UADRAS CA8BS>-(co//^). 


9 Ukdru Law Timei, 1911— (con/^^ 


271=(19U)M W N 235«=12Cr L J 104 

±»9ln.Ca.59l - 147, 149 177 

273=21 M L. J 484 946 

302=12 Cr L.J 10a=\191IH M \V N 149 

=9 la. Ca 606 628 

31G=(J9ll)M W N 199=«l2Cr L. J 142 

=9 In. Ca 790 676 

322=34 At 346 867 

323=(19n)M W N 136=12 Cr L J 40 

=9 In Ca. 251 909 

3‘’4=12 Cr U J 49«9 In. Ca 289 293 

325=21 A1 L. J 411 800 

334=(1911)2M \\ N 97=12 Cr LJ 64 

=9 In. Ca. 347 1057 

345=<1911)M W N 190=12 Cr LJ 140 

=9 la Ca. 788 701 

406=12 Cr UJ 240=10 la Ca. 290 747 909 

4I4=(19tl}lM W N 231=12 Cr 1.] |90 

=10 la Ca. 667 25 

444 1010 

502=12 Cr L. I 185=9 la Ca. 1009 258 

503=12 Cr L. J 170=9 la Ca. 978 747 


10 Hadrai Law Timet, 191L 
21 ML.] 520 

2M W N 189=12 Cr L J 263 


23-(1911) 

=10 la Ca 349 
■47=21 M L. ] 795 


66=35 M 243 
82=21 ULJ 753 
84=21 M L ] 283 
96HI911)2M W N 8=12 Cr L] 497 
=12laCa. 217 


14 457,510 513 514 
992 995 1001 
592 894 895 


117 


458 


896 


120=(19n)2M W N 74=12 Cr LJ 4S3 

=11 In Ca 999 305 311 501 

507 516 

191=21 M L } 844 620 

2C$^2J ^3 L ) S32 
278=36 M 133 

333=12 Cr L ] 328=10 la Ca. 624 
333=12 Cr L J 496=12 la Ca. 216 
389=(19n)2M W N 431=12Cr I J oa6 

=12 In Ca 644 818 997 1000 

506=36 M 457 502 630 632 640 

518=39^1 739 46 1113 ' 


550=(ldIl)2M M N 558 
663=36 M 387 
573=39 M 606 

11 Uadrat Law Timet, 191L 

1=35 M 247 
20=22 M L J 186 
24=13 Cr L I 24=13 In Ca.216 
32=22 M L J 251 
93=36 M 159 

19M19J2)M W N 400=13 Cr L] 144 
= 13 la La 832 

213=(1912)M W N 396=13 Cr LJ 466 
=15 In Ca 306 


299 619 


11 Madras Law Times, 1913 — [conld). 

2o3=36 M 474 

367=22 M L J 419 457 458 466 478 vii 

391=37 M 107 446 

404=13 Cr LJ 248=14 In Ca 600 758 1201 

431=37 M no 602 


12 Madras Law Times, 1912 
l=3a M 397 (F B ) 

170=23 M L J 732 
203=23 M L J 722 

335=(1912)AI W N 681=13 Cr L] 712 


=16 la Ca. 520 815 

3»0=23 M L ] 371 820 954 

351=13 Cr L J 770=17 In Ca. 402 489 490 

439=36 M 275 ill 

601=23 M LJ 670 15 30 31,864 

664=14 Cr L J 45=18 In Ca 269 230 


IS Madras Law Timet, 1913, 
lt6=3bM 321 

224=13 Cr L J 297=14 la Ca. 761 293 294 

360=36 M 308 
S67->36 M 72 C 


14 Madras Law Timet, 191S. 

24=37 M 565 

199=(19I5)AI W N 771=14 Cr Lj 670 

=21 la Ca 170 294 

200=14 Cr L J 529=21 la Ca. 129 528 529, 631 

532 924, 937 946 948 957, 11 
223=25 M L J 355 1018 1023 1029 

235(FB)=37M 153 
263(PC>=36M 501 
317=38 M 493 
328=37 M 125 
392=38 M 432 

431=24 M L J 1 1096 

442=14 Cr L J 623 — I In Ca 671 b94 695 697 

S12=2» M L J 593 454 98b 988 

^=^iSCr L } 29— 221a. La 173 S2j 


15 Madras Law Times, 1914. 

84 ^PL|=(1914J M W N 11 
230—26 M L J 233 209 291 

403=26 M L J 51 1 


16 Madras Law Timet, 1914. 

33=l9 4,r LJ 371=23 la Ca 739 867 

o’— (1914) M W N 798=15 Cr LJ 559 
=24 la Ca. 967 248 232 2a4 264 263 282 

79 ChanniDg Arnold (P C) .. 

128=33 M 581 
I6S=3SM 807 (PC) 

23j>= 27 Al L j 392 

243=27 M L J 613 294 

2Ra=l» Lr L J 619=2a la Ca. 627 
303=8 M 585 23 

426=27 M L J 629 623 

427=27 AL L J a87 288, 290 

505=33 M 639 



Ix'CXlV 


LIST or CASES CITED 


UADR&8 Ck^ES-icoti/J) 

17 Madras Law Times, 1919 
15=(191S)M W N 110=16 CrL.J 115 
=27 In Ca 179 458 4fS 

164=28 M L J 204 

191=(1915)M VV N 269=2 L. W 2J3 

=16 Cr L. I 268=28 In Ca. 156 TO 

214=28 M L. ] 329 682 764 

225=(1915) M W 267=16 Cr L ] 234 

=28 In Ca 332 255 2r 4 27d 

241=28 M L J 397 S7^ I 

263=(1915)M W N 276=16 Cr L ] 219 

=27 In Ca 843 7? 

268=16 Cr L ] 232=27 In Ca. 904 
330=28 M L, J 483 1017 lt»3« 

391=2 L. W 410=16 Cr L J 592 
=30 lu Ca. 144 

392=16 Cr L ] 481=29 In Ca 321 2S4 285 

BSScsSalA 1-.^ Ww 
441=Balniokund (I C) 

446=28 M L ] 488 473 

457=16 Cr L J 558-29 In Ca 830 *>61 

IS Madras Law Times, 1919 
25=29 M L I 178 
92=39 M 503-(1915)M W-N 546 
=2 L \V 674=16 Cr L J 340 
=29 In Ca 668 606 62» 

95=29 M L I lOUr B ) 564 570 598 873 

878 1138 1144 

121— 2 L \V 631=16 Cr L J 611 

=30 In Ca 435 144 

322=16 Cr L ] 721=31 In Ca 161 445 446 

881=29 M L ] 521 77a 

488-2 UW 1135-16 Cr L J 797 

=31 In Ca 653 983 O^O 

591=17 Cr L J 42=32 In Ca 330 094 1002 J014 

602—2 U W 1200=16 Cr L ] 803 

=31 In Ca 819 776 777 718 

19 Madras Law Times 1916 
23=(1916)M W N 111—17 Cr L ] 16 

=32 In Ca 144 1018 1023 1028 

20 Madras Law Times, 1917 

no, 571 

557 

22 Madras Law Times, 1919 

42 

23 Madras Law Times 

240 7^6 

25 Madras Law Times 


1910 Madras Weekly Notes 


lIADRAa 

1910 Madras Weekly Notes— (rtind/). 


1064 

400 407, 403 419 420 
[ 449 232 

I 5C0 33S 

353 464 

I 622 93« 961 


S4 5'’S-, 532 


77=7 M L.T 314 
141=21 M Uj 441 
154=8 M L.T 180=11 Cr L. 
366=8 M L.T 193=11 Cr L. 
397=3 M I_T M=llCrL 
517=8 M L.T 380=11 Lr U 
541=7 M UT 367 
73a=9 M L.T 162 
818 

821=8 M L.T 314 
829=8 M L T 428 
852=8 M L. T 71 


1911 (1) Madras Weekly Netea. 

34=34 M 253 

UT 30a=2.lW L_ 4. Vi >039 

44=^1 M L.J 487 237 239 

100=9 M L.T 97=11 Cr L.J 699 473 480 

106=9 M L.T 2u3=ll Cr L J 72 >047 

125=12 Cr L J 123= 9 In. Ca 726 515 

136=9 M L. T 323=12 Cr L J 40 909 

138=9 M L T 321=12 Cr L. j 124 33? 397 

149=9 M L T 302—12 Cr L. ) 10a 628 

190=9 M L T 345— l2Cr 1- 1 140 697 701 718,720 

... .... ^ ^ gjg 


52—7 M 1- T 340 
52=7 M L. T 305 
65=33 M 502 


199=12 Cr L ] 142— 0M L f 316 675 

231—9 M L T 414-12 Cr L. J 190 25 

3^7— l2Cr L. 1 150—21 M L 1 283 63a 636 704 
as**— t2Cr L. ) 430-11 111 Ca 614 920 

1911 (2) Madras Weekly Notes 
8—10 M L. T 96=12 Cr L J 497 0I6 

9=10 M L.T 47— 12Ct L j 3^3 
=21 M I ] 795 24 457 610 513 992 994 lOOl 

14=12 Cr L } a97-.]21n Ca.217 297 

50— 3SM 739 46 1113 \ vil 

74=10 M L T 120=12 Cr L J 463 30a 312 

74— 12Cr L J 440=11 In Ca b24 501 507 516 

1044 

96 (Journal) •’49 

97=12 Cr L.] 454=10 M L. T lla 896 10a7 

97=9 M L T 334=12 Cr L J 64 
98 0S7 

10a=l2 Cr L J 269=35 M 243 592 894 89a 

107 (Journal) SJ-> 

109=13 Cr L J 23=13 In Ca 215 2S0 

110 (Journal) 1107 

138=12 Cr L J 503=12 In. Ca. 223 ICoI 

159=15 C W N LXI Birch (PC) w x 

170=12 Cr L. I 495—12 In. Ca 215 SaS 

172=10 M L T 117=12 Cr L. J 446 4aS 4»9 494 
189=10 M L T "3=12 Cr L ] 263 597 

192=12 Cr L J 548=12 In Ca a 4 633 WS 

196^4 M 343 

197=12 Cr U ] 483=12 la Ca 96 bsS 

199=34 M 346 

135=12 Cr L. J 104=9 M L T 271 147 14J 

239=35 M 133 471 

311=35 M 701 

355=12 Cr L. J 339— 10 In Ca 939 163 169 

356=36 M 606 1141 

3^=21 M L J 4S4 9 

370=12 Cr L ] 400=11 In Ca. 5S4 



LIST 0^ CASIIS CITED 


Ixxxv 


MADRAS CkZLS-{con/d). 

1911 (2) Uadrftt Weekly 

373«12 Cr L. J SS1=I2 In. Ca. 527 297 

S?5«l2Cr L. 1 562=12 In. Ca 650 336 

431=12 Cr L.] 556=10 M LT 3S9, 618 098 1000 

452=12 Cr 1- 1 430=11 Iti.Ca.614 111 

467=12 Cr L. J 567=12 In. Ca. 6^5 550 568 

472=12 Cr L. J 566=12 In. Ca. 654 638 

526=13 Crl-j 19=13 Irt Ca. 211 461,462,469. 

481 

536=13 Cr L. J 21=13 la Ca. 213 552, 567 573 582 
558=10M L.T 650=13 Cr L. ] 29 

=13 la Ca. 221 299 


504, 630, 632 640 


1912 Madras Weekly Notes. 

3=36 M 387 
16=36 51 470 

35=22 M UJ 186=11 M L T 20 
47=22 M L.J 251=13 Cr U J 143 
49=13 Cr U 125=13 la Ca 781 
50=13 CrL. 121=13 la Ca 777 
69=13 Cr L. 124=13 la Ca. 780 
100=13 Cr L. 271=14 la Ca. eSa 
12a=36M 159 
169=36 M 474 
207=95 M 247 


378=13 Cr L-T 47J=1S laCa 313 ... 

396=11 M L.T 213 
400=11 M LT 191 
476=96 M 216 

499=22 AI L. ] 419 456, 475 477, 478, 4 

536=37 M 107 

540--19 Cr L. ] 222=14 In Ca. 318 
549=13 Cr L J 251=14 la Ca. 603 
549=35 M 397 
881=12 M 1- T 389 
1012=36 M 72 

1110=14 Cr L. J 239=19 la Ca. 339 
1111=23 M L. J 445 

1121=13 Cr L J 828=17 In Ca 572 637 

1154=36 M 279 

1206=13 Cr L. J 825=17 la Ca 569 

1913 Madras Weekly Notes. 

77=37 M 156 

638=14 Cr L. J 572=21 la Ca. 172 
£99=37 M 569 
715=37 M 129 
769=37 M 153 
771=14 M L.T 109 
806(PC)=36 M 501 
891=24 M L. J 1 
871=38 M 432 
1002=25 M L. J 593 
1003=55 M L. J €28 

1914 Madras Weekly Notes. 


456, 475 477, 478, 481. 496 VII 


€71 1140 118$ 
639 


MADRAS CkBEB-{coti/dl 
1914 Madras Weekly Notes— (roatii) 

352=15 Cr L J 256 =23 la Ca.208 599 

363=15 Cr 1-) 417=24 la Ca 153 747 

382=15 Cr L. J 622=25 In Ca 630 297, 293 308, 

303, 561 

394=26 M L. J 233 291 

484=26 M I- J 182 

498=15 Cr L.J 439 and 576=24 In Ca 175 

=25 la Ca 328 106 114 

500=16 Cr UJ 137=27 la Ca 201 186 839 

506 Chanmng Arnold (P C ) 

585=38 M 807 (PC) 

646=38 kl 565 
651=27 M L. J 392 

776=15 Cr UJ 641=25 la Ca 841 1045, 1046 

778=16 Cr U J 79=26 la Ca. 671 909 

793=27 M U J 586 

795=15 Cr UJ 669=25 In Ca 997 257.269 

798=16 M UT 52 - 264 

804=27 M U J 37 78 

867=38 M 797 ' 36 

1915 Madras Weekly Notes. 

34=16Cr UJ I4=26ln Ca 318 464.813 

140—17 M U T 15 ® 458, 463 

177=28 M U J 123 449 

181=28 M U J 204 

224-28MUJ 307 22, 198, 199, >', V 

229=28 M U J 329 - 

233=16 Cr. U 1 307=28 la Ca. 643 632 

240-39 M 537-16 Cr U J 349=28 la Ca. 733 219 

2a3=I6 Cr U J 252=28 la Ca. 108 990 

267-17 M U r 22a 2S5 

269=17 M U T 191 70 

276=17 AI U T 263 

36a=28 M U J 50a 

411 reponed under 17 M U T 457 

413=2 U W 939=16 Cr U J 623 

=30 la Ca. 447 763,764 

416=18 51 UT 25 
I 504=29 M UJ lOlIFB) 

540=39 M 506=16 Cr U J 600 

=301aCa 152 879 963 

544=16 Cr UJ 615=30 la Ca 439 678 

546=18 M U T 92 606 625 

' 786=16 Cr U J 697=30 la Ca. 745 954 

1023=29 kl U J 758 

• 1916 Madras Weekly 


III reported under 19 kl U T 
327=3 U W 403=17 Cr U 
=34 Id Ca. 1003 
372=17 Cr U J 168 
=33 la Ca. 646 
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LIST OF CASrS CITED 


MADRAS CA6Ea-{<'<”^‘^> 
1917 MadrAi Weekly Notei 


PUNJAB CA8ES->(<-o''/<J| 
1B7S PoDjab Record 


1918 Madras Weekly Notes 


1877 PoBjab Record 


1919 Madras Weekly Notes 


1878 PoDjab Record 


PUNJAB CASES 
1867 Paojab Record 


ISIS Panjab Record 


1668 Punjab Record 


1869 Punjab Record 


1880 Panjab Record 


1870 Pnnjab Record 


1871 Pnnjab Record 


1872 Punjab Record 


1831 Pnnjab Record 


1873 Punjab Record 


1882 Pnnjab Record 


1874 Punjab Record 



LIST OF CASF^ CITED, 


Ixxxvil 


MJMDBR OF 
REPORT 


PACE OF 
THIS BOOK 


NUMBER OF 
REPORT 


PACE OF 
•rnis BOOK 


PDNJAB V 


PUNJAB CA6EB-((r<7n££) 


20 

3i 

38 

50 


itSl pBOjub Beeord— 

496 
1025 
463 483 
459 


1S83 Punjab Record. 


2 

4 

8 (page) 
10 
18 
21 

23 

24 
28 
29 


170 
96t, 1075 
412 
142 

498 

871.961 963 
1066 
677 
778 
1141 
629 


6 

7 

3 

14 

15 
19 
21 

24 

25 
28 

30 

31 

36 

37 

3<» 

42 


5 

6 
8 

12 

13 

14 
17 
20 
29 
32 
31 
35 

37 

38 
42 
<3 

44 

45 


2 

5 

11 


1B84 Paajab Record 


627 

791 

609 

19 

612 617, 1174 
34 71 


499 


158 
638. 889 
849 853 
815, 905 
965 
185.618 
1192 1198 
438, 754, 75S, 1151. 1184 


1S8S Punjab Record. 

418 

1123 

249 

624,1174 1175 
25, 19,401, 1018 1019, 1030 
64 

1029, 1035, 1037 
77 
887 
585 
758 
56 62,759 
463 

43, 919, 975 
193,218 946,960 
157, 167,163 
_ 402,403,1130 
. 946, SaS 996 

18B8 Panjab Record 

322 

. SIS 

631.1154 


1888 Panjab Record— 


13 

14 

15 
17 
21 
23 
28 

29 

30 
34 
36 


322 

61,64,64 0,67,68 
321 
316,318 
947 
197 
995, 996 
883, 1042 
780 
476 
1009, 1010 


1837 Panjab Record. 


3 

7 

tl 

13 

16 

17 

IS 

19 

22 

24 • 

31 

33 

35 

38 

41 

42 

43 
45 
48 

51 

52 

53 
56 

63 

64 
66 


IU3I 
649 
586, 813 
415 
429 
473 

149, 607, 625 
482 
223 
204 
878 
76. 1031 
509 
656 1043 
766 

S22, 731.794, 1148 
973 
584.586 
68,896 897 
1184 1193 
827, 680 
327, 1133 1134 
58 
614 

. 931 

148, 149 
102$ 


5 

6 
14 
16 

17 

18 
19 
21 
22 

23 

24 
29 
J2 
35 

38 

39 


18SS Punjab Record. 

625.631. 1043 
409 461,483 997 
495, 497 
644,860 
1021 
617, 624 
170 
209,214 
633, 1136 
605, 614,617, 778 
149, 171, 181), xxill 
399 
899 
503 

545, 732. 1014 
587,588 
399, 




IXXXMII 


UST OF CASES CITED 


PUNJAB CABEB-(««'<£). 
1888 Panjtb Record— (fow//). 


J Punjab Record 


1890 Punjab Record 


920, 1 104 
1031, UUl 
IIH4 
1ID9 


6"J 76J 
1173 

loss 

73 A50 


I9a I'M 1074 


oSO 887 630 
399 4‘'0 
757 758 7»9 


213 

1173 

1034 


16 19 20 4 AS 484 485 1131 


170 193 lOM 
952 
466 list 


1891 Punjab Record 


PUNJAB CX^tS-ieOnid). 
1692 Punjab Record. 


1893 Punjab Record. 


42o 4S5 
426 465 
426 4S5 
54S 11S4 
158 167 
182 
€« 


1 (I H ) 


56 530 
326 329 330 
401, 1016 1018 1019 1032 


1894 Punjab Record 


678 681 748 
327 a04 
1029 1031 
909 

1023 1037 1039 
1244 
14 

75 194 

l07s 


321 

434 


1B9S Panjab Record 


176 177 
1186 11S9 
1094 
1142 
199 839 
7a2 


185 199 618 
1189 
175 176 
313 314 
776 

502 793 lOaS 


1896 Punjab Record 



LIST OF CASES CITED 


IWMX 


nvmber or 

REPORT 


PAGE OF 
THIS TOOK 


NUUKER Oh 
REPORT 


PAGE OP 
THIS BOOK 


PUNJAB CA8E8-{^t>«W). 


PUNJAB CASES-{r(7ff/<^). 


13 

16 

17 

31 


1896 Pnnjtb Record— {fuwW). 

623, 624 
1085 
Ixx, Ixxt 
876 


28 

33 


1900 Paojtb Hteori—{co/tid). 


1901 Fanjab Record. 


1897 Pnnjab Record. 


2 

3 

■4 

5 

7 

9 

12 

14 

16 

18 


34 

181 

23, 743,746, 933 
210, 224 
260 
58 
484 

469,989 996 
517. 617 
1009 
815 


1898 Pnnjab Record. 


1 

2 

3 

4 

(9 

7 

8 
IS 
J4 

15 

16 

17 (F B) 
33 


I, 181 199 200 1184 
801, 880, 903 
344, 608 
453 
43$ 
770 
870 
. 473 
931.964.1173 
116 


189^PanJab Recerd. 


323, 324, 748 
248 
241 
398, 626 
604 606 
173, 178, 182, 197 
1120 
$6. 837 


1900 PoDjab Record. 


3=24 P L 
5 


R 1900 


214,220, 221 
566, 568 599 
404. 406 
629. 949 
S22 
660 
57. 865 
787 

165 197, 199.756.757.864 
170 
609 926 
87 

429, 484 
170 
. . 473 


3=32 P L. R 1901 


399, 400 404, 4C9, 412 
629, 930, 93J, 934, 949 


566 583 602 
18, 429, 484 
156 837 
156 

7S9 1113,1195 
1025 
483 624 


30 

33 

60 lCiva)=167 P L R 1901 


S3 34,35,399,404,406,1130 
68 

170 1055 
464 472 
837 
1041 


4(FB) 

5 

7 

9 

11 

12 

14 

I5(FB) 

16 

17 

18 
21 

23 

24 
2b 


JS 

33 

34 

36 


1902 Pnnjab Record. 


402,404 406, 412 568,1130 1131 
142 184 


746, 76b 7b7 
618, 623 
149, 167 
666, 583 
490 
1002 
965 

245 253 256 237 262, 2b9 278 
346. 748 
616 
422 

}J}9 1121 1122 
185 199, 618 
753 754 
1034 1036 


1903 Punjab Record. 


3 

4=52 P L R 1903 
7=4 P L. R 1903 
9=103 P I. R 1903 
11=142 P L. R. 1903 
12=163 PUR 1903 


212, 220 
791 
744 748 
599 
429 484 
887 
786, 788 


/ 



^c 


LIST or CASES CITED 


NUMBER or 
REPORT 


PAGE OF 
Tilts ROOk 


PUNJAB CkiZi~\conld I 


1903 PanJab Record— 


14=17a P L. R 1903 
16=153 P L. R 1903 
19 

20=23 P L R 1904 
24=20 P L. R 1904=1 Cr L. J 90 
27=21 P L. R 1904=1 Cr I- 1 99 
29=5 P L R 1904=1 Cr L ] 32 

30=29 P L.R 1904=1 Cr L-J 112 
32=15 P L R 1904=1 Cr L. J 90 


640, 790, 791 
335 566 
1032 
xxxvtit xllii 
197,931 
1185 199,200 
624 961, 
1174, 1175 
478 480 
195 1071, 
1074 


NUMBER Ol- PAGE Of 

BFPOKT THIS BOOK 

PUNJAB CA8E8-4<-t>»//>. 


1905 PanJab Rttord^^ion/d ) 

42=-131 P 1- R 1903—2 Cr L. J 697 19.^ 


43— 42 P I- R 1905=3 Cr L J 341 

44— 167 r LR 1905=3 Cr I. J 128 

48-192 P L. R 1905 =3 Cr L. T 132 
51—163 P L. R 1905=3 Cr L. J 76 

54— 199 P L. H 1905=3 Ct C. J 50 

56— 180 P I. K 1905=3 Cr L. J 121 

57— 181 P L R 1905=3 Cr L. J 123 

55— 144 P 1. R 1905 

59—40 P L. R 1906=3 Cr L. J 342 


21 449.785. 
917, 93‘ 
731 
603 
659.974 
454, 468. 475 
622 
64-^ 
754 


1901 Panjab Record 


1=93 P L. R 1904 

3=79 P L R 1903=1 Cr L ] 499 

6=1 Cr L. ] 597 

7=97 P L.R 1904=1 Cr L J 781 
8-70 P L.R 1904=1 CrL J SM 

9=69 P L R 1904=1 Cr L j 5<3 
12=099 P 1 R 1904=1 Cr L. J 942 

Io=l31 P L R 1904-1 Cr L J 1063 
16=1 Cr L ] 1091 
20—1 Cr L. J 1093 
21=135 P L R 1904—1 Cr L J lOoo 
22 

24—1 Cr L ] 1098 i 

26=1 Cr L.J 1100 
29— 9 P L. R 1903— 2 Cr L.j 119 
31-176 PUR 1905-1 Cr U J 1082 
32=68 PUR 1904=1 Cr L ] 511 


odl 

677, 678 680. 

748 
433 624 
886 837 
198 218 946. 


955 1 


214 


713 893 90$ 
963 

57, 918,923 
133 
771 772 
765 767 
920 

364 1130 1204 
194 1074 
490 
753,754 
423 


1905 Fnnjab Record 


2=44 P L R 1905=2 Cr L ] 34 574 950 

3=21 P L R 1905=2 Cr U J 37 567,568 599 

5—S5P L R 1905=2 Cr L ] 40 1016,1028 1119 
6=70 P L R 1905 1046 

8=170? UP. 1905=2 Cr L J 45 435 1189 

11=117P L R 1905=2Cr U ) 66 879 880 

12=74 PUR 1905=2 Cr L ] 66 466 468 


950,983, 1014 1187 


13 

14=64 P L R 1905=2 Cr L J 130 
15=99 P UR 1905=2 CrL J 131 

16=120 P L R 19o3=2Cr L J 278 
19=46 P L R *905 ^ 


30=105 P L R 1905=2 Cr L ( 687 
33=149 PUR 1905=2 Cr U ] 716 
36=87 PUR 1905=2 Cr U 1 719 
37=141 P C R 1905=2 Cr U J 711 
33=115 P L R 1905=2 Cr L J 694 
S^e-ioSP L.R 1905= 2 Cr L J 690 
41=153 P L. R 1905=2 Cr U] 55 


939 

SS2 961 962 
959 961 
1075 1077 
202, 1055 
965 

145,786 899 
918 
781 

19 504, 1018 
19 444,999 
175 197 
233 242 
58 

604 ^4 
1030 1033 

744 748 


1906 Panjab Record. 

1— 48 P UR 1906=JCr U) 346 

2— 37 PUR 1906—3 Cr L J 345 

3— 84 PUR 1906=4 Cr U J 36 

4— ns P L R 1907=4 Cr U I 73 

5— 116 PUR 1907=4 Cr U J 75 

6— 114 PUR 1907=4 Cr U 1 78 

7— 139 PUR 1906—4 Cr U J 278 
9=113 P UR 1907=4 Cr UJ 282 

10— 117 P UR 1907=4 Cr L ] 284 
12 (F b W54 P U R 1906 
— 4 Cr U J 293 

17- 60 PUR 1907—4 Cr U J 89 

18— $P W R 1907—14 PUR 1907 
— SCr U J 148 


918 
627,631 
517.617 
1021, 1022 
570 599, 600 
146 1138 ll4< 
771 

193, 194 10« 
744 7l6 
748 767 
563 579 601 

039 961,95^ 
398 625 


1907 Posjab Record 
2— 18P W R 1907-49 P L R 1907 
=6Cr U ] 258=5 Cr U J 491 
5=26 P W R 1007=41 PUR. 1907 
=6Cr U J >08 

6=23 P W R 1907=6 Cr UJ 111 
7=71 P L R 1908=6 Cr U J 113 
8=33 P W R 1907=46 P I R 1903 
=8 Cr U J 337 

n—34 P W R 1907=47 PUR 1908 
=6 Cr U J 336 

12=32? \V R 1907—15P U R 1908 
=6Cr I J 339 

17=3o P W R 1907=6 Cr U J 378 
18=43 P W R. 1907=5o P UR 1903 
20=20 p W R 1907=6 Cr L J 263 


469 466 517 


32,913 


243 266 


228 802 


777, 778 


634 

1204 

xlvii 

949 950 


190S Panjab Record 
1=4 P W R 1903=136 PUR 1908 
=7Cr L J 274 1125 

2=6 P VV R. 1903=140 P L R 1908 
=7Cr L J 279 907, 1086 slviM 

4=1 P W K. 1903=86 PUR 1903 
=7 Cr U J 202 506 919 946 

5fFB)=7P W R 1908=103 P L R 1903 
=7Cr UJ 281 479 917, lOOl 

8=IS P W R, 1908=149 PUR 1908 
=7Cr U J 353 19 483 ll51 

9=29 P W R 1908=3 Cr U J 260 123 831 960 

10=8 P W R 1908=112 P W R 1908 
=7 Cr U I 200 497 



I iST OF CASES CITED 


XCl 


NUMntK OF 
REPORT 


TACF OF 
T|ll<i BOOK 


NUHBEK Of 
RErORT 


HAGL OF 
THIS BOOK 


PUNJAB CA8E3^<-0';4/) 


PUNJAB CASCS-(W^). 


19DS pQDjab )• 


1910 PanJ»b Record— 


Il»»27r \V R 1900=8 Cr L. J 250 945 

|'*_neti \\r p ,,v»o_«r- I T •»4<» 403 

4 530 

I : :■;•.■■■ J 89 1053 

. I . ■■ ■ . ' ■ I 900 

. 624, 911.954 

25=9 Cr L.J 104 35.477,919 

26=9 P W R 1908=7 Cr L. J^9l 467,GUtvi 

27=40 r.W R 1908=9 Cr L ] lOa 3I3.3S7 

28=39 P.W R t90S=6Cr L. J 107 Ixxii 


1909 FsajAb Record. 

1=6 P W R 1909=9 Cr L. J 306 
=lln.Ca.506 820.861.913 

2=7 P W R 1909=9 Cr L. J 297 
=1 In Ca 444 323.334.335,802 805 

3=36 r.W R 1909=9 Cr L.] 3 
=1 la. Ca 193 954 x\ 

4=10 P W R- 1909=41 P L. R 1909 
=9 Cr L J 378=1 la Ca 747 820, 913, 918. 967 

6=12 P W R 1909=104 P L. R 1909 
=10 Cr L. J 158=2 In Ca 812 476, 986 

7=21 P W K 1909=10Cr L.J 308 
=3 la Ca. 577 786,900 

S-17P W R. 1909=10 Cr L J 314 ‘ 

=3laCau680 629,820 918,930,931.949,957 
a=37 P L R 1910=30 P \\ R 1909 
=11 Cr L; 17=4 In Ca 611 918,958 1175 

10=32 P W R 1909=155 P L R 1909 
=1! Cr L. ] 18=4 (a Ca. 612 532 533 

11=11 P L K 1909=23 P W R.I909 
=10 Cr L J 44S=J la Ca. 977 O20 

12=11 F W R. 1909=105 P L.R 1909 
11 Cr L. J 61=4 la ca 860 
14=34 P \\ K 1909=25 P L R 1910 
=11 Cr L ] 65=4 la Ca 863 870 

15=37 F \\ K 1909=11 Cr L. J bb 
=4 In Ca 864 SS6 


1910 Fanjab Record. 

1=3P W R 1910=101 P L R 1910 
= 11 Cr L. ] 60=3 In Ca 23? 24,998 

3=35 P W R 1‘09=164 P L R 1910 
=llCrL.} 150=4 In. Ca 1025 429,431,436 

1121 , 1122 

5=8 P \\ R 1910=169PLR 1910 I 

=11 Cr L. J 252=5 la Ca 827 193 I 

6=10 P W R 1910=170 P L. R, 1910 
=11 Cr L. ] 2)2=5 laCa 829 451,480 cxvt 

7=7 P W R 1910=172 P L. B 1910 
=llCrL.J 2S3=5laCa 830 404 412,850 1128 
11=16 P W R 1910=184 P L R. 1910 
=11 Cr L. J 330=5 la Ca 915 306 

12=13 r W. R 1910=185 P L. R 1910 
=11 Cr U ] 380=6 lacaeis txxi 

14=20? W.R 1910=11 Cr L.J 890 
=6 la Ca 640 860 

19=103 P L R 1910=11 Cr L. J 426 
=6 la Ca 950 860 

20=140P L. k 1910=11 Cr L. J 420 
=6IaCa944 ' 587.854 


23=85 P UR 1910=11 Cr L. J 570 
=8 In Ca 137 108,416,1142 

24 =38 P W R 1910=193 P L. R 1910 
=11 Cr L. ) 604=8 In Ca 250 
25=195 P L. R 1910=11 Cr L J 634 
=8 la Ca 382 

28=11 Cr U J 35=199 P L R 1910 
=43 P W R 1910=8 la Ca3S3 
29=196 P L. R 1910=11 Cr L. J 637 
=8 la Ca 385 

30=44 P.W R 1910=197 P. UR 1910 
=11 Cr U J 638=8 la Ca 387 
32=39? UK 1911=12 Cr L J 50 
=8 laCa 1160 

33=57 PUR 1911=12 Cr U J 50 
=8 la Ca 1161 769,946,935,956 

34=12 Cr 1_ J 56 

=8 In Ca I16b . 841, xl 

1911 Punjab Record 

1=4 P W R 1911=84 P L R 1911 
=12 Cr L J 113=9 In Ca 677 398,410,420 

5=91? L R 1911=27 P W R 19|1 
=12 Cr L ] 276=10 Jn Ca 857 748 

6(FB)=153 P L K 1911=30? W R 1911 
=12 Cr U} 232=10 la Ca 178 197,927 

8=104 PUR 1911=13 P W R 1911 
=12 Cr U } 142=9 la Ca 826 960 

IO(FB)-24 P W R 1911— 20a P UR 1911 
— l2Cr U} 364=11 In Cal32 517, 

870 923,923.929,930 931 
11=32 PUR. 1911—146 PUR 1911 
=12Cr U] 217— 10 In Ca 156 58.427,492, 

501,503 567 949 

13=39? W R 1911=12 Cr UJ 613 
=12 la Ca 9S9 

15=12 Cr L J 60a=12 In Ca 981 
I6=I55P L R 1911— 12 Cr UJ 213 
=10 In Ca 114 

17=13 Cr U J 225=14 In Ca 417 
19=13 Cr L J 188=13 In Ca 104 

1912 Punjab Record 

2=11 PUR 1912=12 Cr L J 339 
=12 In Ca 515 406 472.502, 

303 SOS, 507 512 569 
4=125 P L R 1912— IIP W R 1912 
=13Cr U J 126=13 In Ca 782 151, 167 

6=24 P W R 1912=13 Cr UJ 197 
=14 In Ca 197 1125 

7=39 P W R 1912=243 PUR 1912 
—13 Cr U ] 742=17 In Ca 54 857 

10=117 PUR 1913=14 Cr U J 134 
—18 In Ca 88o 518,915,949 

1913 Punjab Record. 

1=234 PUR 1912=42 P W R. 1912 
=13 Cr U J 746— 17 laCa 53 196 1103,1104 

2=7 PUR 1913=43 P. W R. 1912 
—13 Cr U J 737=17 In Ca 4‘» 


979 

660 

1201. 1204 
322, 1066 
1031 


335 
619 
193, 194 
158, 165 
614,617 
497, 493 



XCll 


LIST or CASES CITED 


PUNJAB CA6ES-{««W). 

1913 Punjab Record— (‘‘onW ). 

4=52 P L R 1913=14 Cr L I 183 
«19ln Ca 183 65 

6(FB)=9 P W R 1913 

— 175P L.R 1913=13 CrLJ 815=17 In. Ca S»9 
?16 721 

7— 207 P L.R 1913=14 Cr L.J 178 
=19 In. Ca 178 455 430 

8=223 P L.R 1913=22 P \V R 1913 
=14 Cr L. ] 278=19 In Ca. 710 710 8^4 

9=8 P \V R 1913=13 Cr L. ] 860 
=17 In Ca. 796 815 858 928 930 

11=14 Cr L] 664=21 In Ca 904 679. S86 

587 813 

13I.FBH7I' W R 1913=14 Cr L. ] 67 
=39 P L. R 1913=18 In Cn 403 1074 

15=334 P L R 1913=39 P V\ B 1913 
=14 Cr L. J 57a=21 In Ca 17a 1073 

21=50 P L R I914=lo Cr L J 68 
=22 In Ca 420 66 

22=6 P L R 1914— 6 P \\ R 1914 
=14 Cr L] 631=22 In Ca b79 lOsl I0»4 1069 

1914 Punjab Record 

3=136 P L R 1914=19 Cr U ] 3S8 
='>3 In Ca 726 447 49O 

5=154 P L R 1914=15 Cr L. J 563 
=24 In Ca 971 199 24S 278 

1102 1103 1104 

6=242 ? L R 1914=16 Cr L I 337 
— *’8 In. Ca 721 164 lb9 173 188 192 

11=203 P L R 1915=16 Cr L ] 148 
=27 In Ca 210 634 

12=15 Cr L. J 577— 24S P L R. 1914 
=25 In Ca 329 10^'’ l02S J036 

15=14 P \\ R 19l4=l9 Cr 1 1 279 
=112 P L R 1914=23 In Ca. 483 1093 

18=15 Cr L. I 601=29 In. Ca 513 920 

19-37 P L R 1914=16 P W R 1914 
=15 Cr L J 260=23 In Ca 468 965 

, 21=206 P L R 1915=16 Cr 1 ] 136 
' =27 In Ca •’00 Ia8 177 

2'*=262 P L. R 1914 

=47 P W R 1914=15 Cr L. J 603=25 In Ca 517 
193 199 1073 182 

29 IF B >=210 P L R 1919=16 Cr L J 81 

=26 In Ca 993 96O 626 630 775 

777 808 849 89O 

30=261 P L. R I9I4=aO PUR- 1914 
=15 Cr L. ] 6'’6=25 In Ca. 634 335 336 748 

32=134 P L. R 1919=16 Cr L. J 74 
=26 In Ca. 666 199 1073 

39=2^9 P L. R 1915=16 Cr L J 220 
=27 In Ca 844 579 998 60^ 

36=2-’7 P L R 1915=16 Cr L. ] 2‘’3 
=*’7 In Ca 897 127 132 

1916 Punjab Record 

4=16 Cr L. J •’ S 8=‘>2 P L. R igie 
=28 H Ca 336 4-0 

S=16 Cr L. I 281=28 In. Ca 329 460 

6=16 Cr L. ] 287='»8 In Ca 335 193 107a 


=29 in. L.a 021 
11=16 Cr UJ 545=29 11 
12=16 Cr Ul 651=29 Ir 
13=184 P L. R 1915=20 


PUNJAB ClSE8-{rtf«4/ ). 

1915 Pnnjab Record— (ron/ii). 

7=26 P L. R 1916—16 Cf U J 603 
=30 In Cn 155 

10=21 PUR 1016=16 Cr U J 549 
s29 In. Ca 821 

- • - *29In.C:a 817 

> In. Ca. 823 
=20 P W R 1915 
=16 Cr U 1 251=23 la Ca. 107 

16=16 Cr UJ 689=17 P \V R. 1915 
=30 la Ca, 737 

17—11 P W R 1915=16 cr U J 354 
=246 P U R 1915=28 la Ca 73S 

I8(FB)=12 1 W R 1915— 16 Cr L J 31 
=28 In Ca 772 

22=42 P W R 1915=16 Cr U J 775 
—31 la Ci 375 

30=17 Cr U J 27=32 In Ca ISa 

52(CivtI>=30 In Ca 71 

191S PanJab Record 
l=J7Cr U 1 84=32 la Ca 676 
4=23 P W R 1916=17 Cr U J 129 
=33 In Ca 305 26! 


1917 Fnnjeb Record 


193 1073 
221 
309,341 


1.00 

673 1043 


1918 Punjab Record 


1919 Punjab Record 



I 1ST OF CASES CITED 


xcin 


SLMBER OF r\GE OF 

RETORT TJIIR book 

PUKJAB CA8E5-\c<Jfii). 


NUMBER OF 
RETORT 

PUKJAB CABES-;<-.7n/<f}. 


PAGE OF 
TJItb COOK 


1900 PanjKb Lew Reporter 


21=2 P R 1900 
31 

3 =14 P R 1900 
50=19 P R 1900 
52 


92a 

647 


1901 PaojEb Lew Reporter 

32=2 P R 1901 

63 

6a 

67 

Q6(F11.)=24 P R 1901 
100 

121=1 P R 1901 
130 

167=60 P R. 1901 

1902 PoBjEb Lew Reporter 

20=33 1 R 1901 
44—7 1 R 190^ 

66—11 P R 1902 
69 

104 (FB>=19 P 
13a=23 P R 1903 
344 

1903 PuQjEb Lew Reporter 

26 

153=16 P R 1903 
I7a— 14 P R 1903 


930 

636 

617 

412 

930 

404 

956 

1041 


837 

472 

Ixx 

$>8 

167 

262 

930 


1005 PasjEb Law Reporter— 


Jl— 2Cr L. J 187 

J4=-l P R IJliS«2Cr L J 190 

49 

64=14 F R 190a 
6S 

70=6 P R I9Ua 
74=12 P R 1905 
84— iCr L ] 36a 
8S=5 P K I90S 
87=36 F R 1905 
90=29 P R 190a 
91=25 P K 1905 
99=15 F R 1905 
105=30 P R 1905 
106=2 Cr L ] 6S9 
108=39 P K 190a 
115=33 P R 1905=2 Cr L J 634 
117=11 P R I90a=2Cr 1. J b6 
120=16? R l9Da 
U1=42P R 190a=2Cr UJ 697 
143 

149=33 P R 19Ua=2 Cr L J 716 

153 (F B >=41 I R 19i)a— 3 Cr L. J 5? 

163—3 Cr L J 73 

165=51 F R U05=3 Cr L. J 76 

169=54 P R 190a— 3 Cr L. J eo 

170=8 P R 190a 

160=56? R 1905=3 Cr L J 121 

187=44 P R 1905=3 Cr L J 128 

192—43 P R 1905=3 Cr L J 132 

333 

361 


43a 647 
145 
930 
5a2 
933 


504 

780 


1034 
604 894 
3 9 880 


731 

435 

781 


1904 Fanjab Law Reporter 


1=1 Cr L. J 30 
5=29 P R 1903=1 Cr L 
9=1 Cr L J 38 
11=1 Cr L. J 39 
15=32 P R 1903 

20— 24 P R 1903 

21— 27 F R 1903 
23=20 P R 1903 
2‘i=J0 1 R 1903 
68=32 P R 1904 
69=9 P R 1904 
70=8 P R 1904 
8a=l Cr L. J 109 
93=30 P R 1903 

9a=l P R 1904=1 Cr L. 
97=7 P R 1904=1 Cr L. 
13a=21 P R 1904 
234=1 Cr L. 1 502 
252=1 Cr L. J 509 
254 =32 P R 1904 
257=8 P R 1904=1 Cr L. 
416=1 Cr L.J 945 
599=12 P R. 1904 


J 32 


J 

J 


113 

781 


J 514 


1905 Punjab Law Reporter 
4=2 Cr U J 80 
9=2 Cr L. 1 119 
11=2 Cr L.J 123 
21=3? R 190a 


9al 963 
1174 

1028 

19a 

196 


1906 Punjab Lav Reporter 
37—2 P R 1906 -3 Cr L J 345 
40—59 P R 190a=JCr L J 342 
42=43 1 R 1905=3 Cr L ] 341 
48—1 P R 1906 
54=12 P K 1906 
84=3 F R 1906=4 Cr L. J 36 
83=4 Cr U J 37 
113=4 Cr UJ 178 
139=7 P R 1906 


517 617 


593 


1116 

591 

887 

935 

958 

9aa 956 
964 
963 


1907 Punjab Law Reporter 
H— 18 P R Z906=a P \V R 1907 
=5Cr L. J 148 183 189 192 

21=5 Cr 1> J 21 644 

23=5Cr L. J 24 la7 1S8 182 183 

41=5 P R 1907='»8 P W R 1907 32 

49=2 P R 1907=18 P \V R 1907 517 

56=6 F W R 1907=5 Cr L J 179 188 

57=7 P W R 1907=5 Cr L. J ISl 183 

60=17 P R 1906=5 Cr L. J 89 - 628 

US=4 P R, 1906=4 Cr L. J 73 10'’! 10^ 

116=5 P R. 1906 
117=5 P R- 1906 
139=10 P R 1906 


570 597 
490 493 
321 

599 


1908 Punjab Law Reporter 
45=12 P R 1907=32 P W R 1907 
46=8 P R. 1907=33 P \V R 1907 
47=11 P R, 1907=34 P W R 1907 



XCIV 


LIST Of CASES CITED 


HUMBER OV 
REPORT 


PM>E OR 
Tills BOOk 


'ICMBEk OV 
Rl PORT 


PACE or 

THIS POOk 


PUNJAB CASES— («■«'///). 


PUNJAB CkttS~{/Ofi(J) 


1908 PanJ&b Lkw Reporter— (rox//). 


55=18 P R 1907=4J P W R 1907 
71=7 P R 1907=74 P VV R 1907 
72=13 P W R 1907=5 Lr L ] 438 961 

86=4 P R 1908=1 P tv R 1908 919 

101=3 P W R 1908=7 Cr I- J 272 
103 (F B )=S P R 1908 479 1001 

112=10 P R 1903 497 

136=1 P R 1908=4 ? \V R 1908 1125 

140=2 P R 190S 
149=8 P K 1908 

157=22 P W R 1908=8 Lr 1 ] 462 KI6 


1909 PoDj&b Law Reporter. 


11=11 P R 1909 

36=1 P W R 1909=9 Cr U ] 151 
i=l In Ca 93 abo 955 

37=2 P W R 1909=9 Cr L.J 152 464,468 

41=4 P R. 19U9=10 P W R 1909 967 

94=16 P W R 1909=11 Cr U J COS 

=4 In. Ca. 985 843, 977 

104=6 P R. 1909=12 P W R 1909 476 


103=12 P R 1909— U P W R 1909 288 290.292 

106—13 P W R 1909—11 Cr L 1 97 

187—11 Cr L I 67—4 In Ca 94S 

149—25 P W R 1909—10 Cr L. ] 591 

1E3— 24P W R 1909— 10 Cr L. J 584 328 

155— 10 P R 1909— 32 P W R 1909 

156— 32 P W R 1909 


1911 Punjab Law Reporter— iron//). 


bS=liCr L. 1 260=10 laCi bJ3 
72=14 P \V R 1911 — 12 Cr LJ 2bS 

599 

=1U la Ca 640 

64=1 P k JOM 

4f>3 

91=0 P R 1911 

746 

9b— I2Cr LJ 400=11 la Ca 5»4 

1086, 1088 

104=8 P R 1911=9 la Ca 83b 

125,960 

117=20 P W R. 1911 

122=23 P W R 1911=12 Cr LJ 20b 

200,213 214 

=10 la Ca 63 

123=18 P \V R 1911— 12 Cr L J 403 

596 602 

=11 la Ca 587 

)2b— t3P W R 1911— 12 Cr LJ 18b 

282 284,283 

=9 la Ca I02b 

148 

146—11 P R 1911 

61,64 427. 

493, 501,503.587 

153=6 P R 1911 IP 11) 

196,967 

155=16 P R 1911 

1201, 1204 

l57=12Cr LJ 214=10 la Ca 119 
158=38P VV R 1911— 12 Cr LJ 216 

1066 

— tOlaCa 121 

479 lOOl 

161—12 0 L 1 236—10 la Ca 278 
168-37 P W R 1911-12 Cr LJ 266 

57 865 

—10 la Ca 331 

184— 15P VV R 1911— 12 Cr L } 143 

596 b01 

—9 la Ca 831 

etb CXXXil 

20$ (FBHIOP R.1911 517,928 

929,930, 1066 

226— 12Cr LJ 404—11 la Ca 588 

1071, 1075 


1910 Pnnjab Law Reporter. 
^2— li Cr L. ] 366—6 Id. Ca 497 
25—14 P R 1909 

36— 11 Cr L I 597—8 In Ca 229 

37— 9 P R 1909 
35—2AP R 1910 

37=11 Cr L ] 602=8 In Ca 247 

101=1 P R l 9 in 

103=19 P R >910 

126— U Cr L ] 6h0=8ln Ca SSI 

140—20 P R 1910 

164—3 P R 1910 

166— 9 P R 1910 

169=a P R 1910 

170=6 P R 1910 

172—7 P R 1910 

184=11 P R 1910 

165=12? R 1910 

193—24 P R 1910 

195='>5 P R 1910 

196—29 P R 1910 

197=30 P R 1910 

199—28 P R 1910 

215— llCr U] 751— 8 In Ca 751 


1911 PanJab Law Reporter 
10—4 P W R 1911=12 Cr L ] 68 
—9 In Ca 389 
19 

89=32 P R 1910 

56=12 Cr L. ] 94=9 In Ca 511 

67=33 P R 1910 

63=12 Cr 1 ] 73=qln Ca 4''6 




1912 Panjab Law Reporter. 
»2P R 1912 


502 S03, 507, 609.512 
2(^=13P W R 1912— 13 Ct L. J 3 
=13 la Ca. 109 w> 839 

43=17 P \V R 1912=13 Cr L J JS2 
s=l4 la Ca 60j S90 

60=3 P W R 1912 S2I 

64=5 P W R 1912=13 Cr L.j 294 
=14 In Ca 758 1 ifeS 

66— 4 P W R 1912=13 Cr L J 474 
=15 la Ca. 314 lOoS 

67=7 P W R 1912— 13 Cr L. ] 476 
=15 In Ca. 316 9a2 1204 

83=1 P VV R 1912=13 Cr L J 136 

=13 In Ca 824 t>20 

113=8 P VV R 1912=13 Cr L J 463 

=15 la Ca 95 94° 

125=4 P R 1912 151 167 

175=30 P VV R 1912=13 Cr 1_ J 451 

=15 la Ca 83 7a4 

195=34 P W R 1912 IBS 

224— 38 P W R 1912=13 Cr L. J 774 

=17 la Ca 406 949 

239=I4Cr L. ] 131=18laCa 883 1066 

243=39 P VV R 1912=7 P R 1912 857 

254=1 P R 1913 196 1108,1109 111? 

1913 Ponjab Law Reporter. 


6— 2P VV R. 1913=14 Cr L J 138 
=18 la Ca. 890 
7=2 P R 1913 


270, 276 



LIST OF CASES CITED 


XCV 


NUMBER OF 
REPORT 


I AGE OF 
Tins BOOK 


MMSSR OF 
REPORT 


PAGE OP 
THIS BOOK 


PUNJAB CkiZB-{eontd\ 


PUNJAB CABE8-(r0;7/,/). 


1913 PnnJ&b Lrw Reporter— X 


1914 Panjab Law Reporter— X 


13=27 P U R 1913=HCr L. J 113 
=lSln Ca 673 

33=10 P W R 1913=14 Cr 1_ J 128 
=18 III Ca. 668 
39(FB^13P R 1913 
43=11 PUR 1913 
52=4 P R 1913 

66=12 P\V R. 1913=14 Cr I. J 148 
=19 In. Ca. 148 

68=13 P W R 1913=14 Cr L ] 107 
=18 In. Ca. 667 

■92=16 P W R. 1913=14 Cr L. ] 63 
=18 la Ca.351 

99=16 PUR. 1913=14 Cr L. ] 48 
=18 la Ca. 272 
117=10 P R. 1912 

152=5 P \V R 1913=14 Cr U J 320 
=19 la Ca. 1003 
163=9 P R. 1913 
171=15 P U R. 1913 
17S{FB.>=6P R 1913 
207=7 P R. 1913 
223=8 P R 1913 
312=28 P W R. 1913 
313=29 P W R. 1913 
316=33 P W R. 1913 
334=15 P R. 1913 


194 1200 

516 955 

loss 

61 

9o0 

453 454 992 
27$ 621 
622 


412 821 
937 


1914 Paajab Law Reporter 
•4=3 P W R 1914=18 Cr L] 183 
=22 la Ca. 759 1205 

6=22 P R. 1913 1051 1054 

21=12 P W R 1914 949 1204 

37=19 P R 1914 965 

38=8 P \V R 1914=15 Cr L. J 6 
=22laCa 150 34 321 324 

50=21 P R 1913=15 Cr L J 68 
=22 la Ca. 420 66 

63=15 Cr L. ] 143=22 la Ca 495 202 

61=22 P W R 1914 Ixxiv 

62=7 P W R 1914=15 Cr L. ] 485 
=24 la Ca. 573 940 1073 

63=9 P W R 1914=15 Cr L J 499 
=24 In Ca. 587 321 

68=15 P W R 1914=15 Cr L. J 279 
=23 la Ca 487 264 267 

96=23 P R 1913 

97=15 Cr L. T 172=22 laCa. 748 397 602 1 

113=18 P W R. 1914=15 Cr L. J 521 

=24 la Ca. 833 949 

115=21 P W R. 1914=15 Cr L. J 529 

=24 la Ca. 841 I0"4 

123=20 P W R 1914=15 Cr LJ 524 

=’’4 la Ca. 836 949 

125=27 PUR 1914=15 Cr L. J 203 

=22 la Ca 987 801 887 

136=3 P R 1914 

142=6 P R 1914 164 169 173 188 192 

154=5 P R 1914 196 1102 1103 

168=23 P W R 1914=15 Cr L. J 591 

=25 la Ca 343 949 

170=26 P W R 1914=15 Cr LJ 554 

=24 In Ca 962 1026 1027 


172=23 P W R 1914=15 Cr L J 530 
=24 In Ca 842 

227=33 ? W R 1914=15 Cr LJ bSO 

=^5laCa 976 3I4 

243=12 P R 1914 

262=22 P R 1914 1073 

264=30 P R 1914 335 336 

278=23 P R 1914 


1015 Panjab Law Reporter 


17 

28=16 Cr LJ 166=27 In Ca 550 


1133 
121 830 831 


92=9 P \V R. 1915=16 Cr L J 206 
=27 la Ca 766 

93=6 P W R 1915=16 Cr L J 194 
=27 la Ca. 754 

127=1 P W R 1915=16 Cr L J 213 
1SC=4P W R 1915=16 Cr LJ 214 
=27 In Ca- 838 
134=32 P R 1914 

163=22 P W R 1915=16 Cr L J 469 
=29 la Ca. 101 

1^=32 P W R. 1915=16 Cr L J 628 
=30 la Ca. 452 
184=13 P R 1915 
207=38 P R. 1914 
210(FB.W29P R 1914 
213=46 P W R 1914-16 0 LJ 86 
=26 In Ca. 998 

222=44 P W R 1914=16 Cr L J 257 
=28 la Ca. 145 
225=35 P R. 1914 
227=36 P R. 1914 
245=1 P W R 1914 (N WFP) 

246 


1074 

Ills 


336 

264 
992 1043 

1024 
802 806 


21 

22 

26 

30 

66 

67 

72 

88 


1916 Punjab Law Reporter 


454 

321 


1917 Panjab Law Reporter 
144 

159 

1918 Panjab Law Reporter 

50 

51 

1919 Panjab Law Reporter 
41 


IdS 

961 


123 

413 


624 


1907 Punjab Vceklj Reporter 


3 

5=18 P R. 1906 

6=56 P L R 1907=5 Cr L J 179 



XCVl 


LIST OF CASES CITED 


PUNJAB CA8ES-(c<»n/rf). 

1907 Panjab Weekly Reportet— 

=57P L R 1907=5 Cr L. J 181 18S 

=5 Cr L I 217 60, 826 1201 

=5Cr L J 219 184 

=72 P L R 1908s=5Cr L J 438 939,961,962 

=6CrL.J 137 551.950 

=2 P R 1907 

=20 P R 1907 950 

=6 Cr L. ] 275 627 1071 

=7 P R 1907 219 

=5 P R 1907 32 

=7Cr L.J 232 147. 148 

=12PR 1907 634 1071 

=8 P R 1907 

=11 P R 1907 777 

=17 P R 1907 

=6 Cr L ] 411 1081 


43=18 P R 1907 


1908 Panjab Weekly Reporter. 


l“l P R 1908 
3-101 p L R 19 
l^l P R 1908 
6=2 P R 1908 
7=5 P R 1908 
8— R> P R 1908 
9=26 P R 1908 
11=7 Cr L. 1 347 
12—7 Cr L. ] 348 
15-8 P R 1908 
17— 7Cr L I 461 
18=8 Lr L. 75 


SS2 

xKiU 


9l9 

62« 

tl2» 


918 
923 929 
20l 


404 406 577. 
S83 IISO 

19(FB)=15P R 1908 123 I0S3 

20=8 Cr L ] 454 108, 110 522 793 

22=157 P L R 1908=8 Cr 1 J 162 8l6 

23=8 Cr L. ] 455 1200 

24=8 Cr L J 457 472 477 

25=12 P R 190S 123 

26=8 Cr L. J 249 515 642 923 

27=11 P R 1908 945 

29=9 P R 1908 831 960 

30=14 P R 1903 949 

36=3 P R 1909 934 xX 

40=27 P R 1908 

42=24 P R 1908 7ll 

45=21 P R 190S=9 Cr L J 84 

1909 Pnsjab Weekly Reporter 

1=36 P L R 1900— 9 Cr L. J 15l 
=l In Ca. 93 955 936 

2=3? P L. 1909=9 Cr L J 152 
—1 In Ca 93 463 466 

3— 9Cr L J 154=1 In Ca 99 495 955 956 

5=9 Cr L J 158=1 In Ca. 101 522 794 

6=1 P R 1909 

10=4 P R 1909 967 

P R 476 985 988 

13 — 106 P L R 1909 949 9^ 

U=ll Cr L. J 99—4 In Ca 980 297 899,958 

963 1180 


PUNJAB ClSE&-^conlJ\ 

191)9 Pnnjab Weekly Reporter— 

16=94 P. 1^ R 1909=11 Cr J 105 
— 4laDi 985 843 077,978 

17— 8 P R 1909 931 918 

18— llCr UJ 110—4 In Ca B-X) ^28,630, 931 

949 931, 1107, 1193 
20— llCr L. J 131—4 In Ca 993 558,659 8S9 

21=153 P L. K. 1909=10 Cr L. J 584 
=4 In Ca 429 327,328 335 

25— 149 P I R 1909— 10 Cr U J 591 
—4 In Cc 432 177 

28=1 J P R 1909 

30— 9 P R 1909 618,953 

35=3 P R 1910 429,431, 437, 1121, 1122 

1910 Panjab Weekly Reporter. 

l=U Ct L. J ni— S la Ca. 7<o3, 119S 1197 

2— n Cr L. j 178— S In, Cx 6ll 24 816, 818 

3=1 P R 1910 9S8 

4=11 Cr L. J 205—5 In Ca. 7I4 515 cx« 

6— 11 Cr L J 211— Sin. Ca. 720 568,698,963 

7— 7P R. 1910 404,412,830,940 

8— 5P R 1910 1“3 

10=6 P R 1910 451,480 

11— It Cr 1, J 347—5 In Ca 99I 518 858 923 

12— 9 P K 1910— II Cr L.j 329 
— olaCa 914 

16— H P R 1910—11 Cr L J 330 

— S!n.Ca9lo . 306 

17— 11 Cr L I 3S7— 6 la Ca 624 198 085 

IB— 11 Cr L. j SS8— 6 In Lx 626 197 9a» 

19— llCr L.j 389— 6 In Ca 629 946,965 1S04 

20— 14 P R 1910—11 Cr L J 390 

—6 la Ca 640 660 

24— n Cr U J 422—6 la Ca 9SS 
2a=ii Cr L. J 42o— 6 la Ca 95? BsO 

28=11 Cr U j 427— 6 In Ca 9so 1028 

29—11 Cr L J 450=7 In Ca 354 - 137 

30=20 P R 1910=11 Cr L J 420 537 

37=24 P R 1910 

38=24 P R 1910 335 

39—28 P R 1908 

44— SOP R 1910 617 

45=28 P R 1910 194 938 

1911 Panjab Weekly Reporter. 

3— 12 Cr L. I 3o=9 In Ca 232 949 

4=10 P L R 1911 398 420 986 

8— l2Cr L.] 274— 10 In Ca 851 771,960 lUS 

14— 72P L.R 1911 461 

15=184 P L R 1911=12 Cr L, J 143 
=9 In Cx 831 646 crxii 

16=12 Cr L. I 412 823,885 

18=123 P L. R 1911 282 284 285 

19=12 Cr L. ] 434—11 In. Cx 613 474 

20=17 P L.R 1911=12 Cr L J 146 
=9 la Cx 891 209, 213 2l4 

23=12 Cr L. J 483=12 In Ca 9i SSO 

24(FR^10P R 1911 517,923 928.930 

27=5 P R 1911 

28— 122 P L.R 1911 696 602 

30=153 P L.R 1911— 12 Cr L J 232 
=10 In Ca 178— 6 P R 191HFB.) 196 927 



LIST OF CASES CITED 


XO-II 


NUMBER or 
REPORT 


PACK OF 
Tilts ROOK 


PUNJAB CASES-(^0n/i/ V 
1911 Pnojab Weekly Reportep— 

12=M I’ R 1911 

J7=168l’ I- R 1911=12 Cr I. J 260 
=10 In Ca 331 

33=153 !• L. R, 1911:^12 Cr 1- J 21G 
=10 In Ct 121 479, 

39=13 P R 1911 
43^126 PUR 1911 
44=12 Cr L. J 615=12 In. Ca 991 

1912 panjab Weekly Reporter. 

1=S3 P I- R 1912=13 Cr 1 J 136 
=13 In Ca 824 


•1=6 )P I R. 1912=13 Cr I_J 176 
=13 In.Ca 92S 

4=66 PUR 1912 loss, 

5=64 PUR 1912 
7=67 P L R 1912 
8=113 P UR 1912=13 Cr UJ 46J 
=la In Ca 95 
11=4 P R 1912 

13=20 PUR 1912=13 Cr L J 3 
=13 In Cn 11.9 
17=43 P U R 1914 
19=13 Cr L 1 182=13 In Ca 998 
20=U Cr I J 550=14 In Ca 96C 
21=13 Cr U] 175=13 In Ca 127 
22=13 Cr L 1 555=15 la Ca 971 
23=13 Cr L ] 567=15 In Ca 933 
24=6 P R 1912-13 Cr L J 197 
25=13 Cr I 1 594=16 In Ca 162 
46=13 Cr I J 601=16 In Ca 169 
28=13 Cr L J 712=16 In Ca 540 
30=175 P UR 1912=UCr L I 451 
=15 In Ca 83 

33=193 P I R 1912=13 Cr L J 719 
=16 In Ct 527 

34=19a P UR 1912=13 Cr L J 720 
=16 In Ca. 528 

38=224 P L R 1912=13 Cr L J 774 
=17 In Ca 400 
39=7 P R 1912 

40=n Cr I J 831=17 In Ca 575 
42=1 P R 1913 1108, 

43=2 P R 1913(7 P L R 1913) 

=13 Cr L ] 737=17 In Ca 49 


519 
1107, 1110 
1187 
952. 1204 

949 
ISl, 167 


590 
747 
183 
1004 
949 
OCI. 1012 
1125 
212 , 


1194 I 
949 [ 


1913 Punjab Weekly Reporter. 

2=6 PUR 1913=14 Cr U J 13S 
=18 In Ca. 890 270, 276 

4=14 Cr U ] 286=19 la Ca 718 llOa 

5=154 P U R 1913=14 Cr U J 320 
=19 In Ca 1008 SaO 

7(FB>=ISP R 1913 194 1074 

8=9 P R 1913=13 Cr L ] 860 614,858,930 

9=6 P R 1913(r B>=13Cr U ] 815 716 721 

10=33 P UR 1913=14 CrUJ 128 
=18 In Ca 688 18 514 955 

11=43 P UR 1913=14 Cr U] 3 
=IS In Ca 147 956 lOSS 

12=66 1 UR 1013=14 Cr U J 148 
=19 In Ca 143 930 

I 7 


PUNJAB CA8E9--(foff«^ 

1913 Panjab Weekly Reporter— (ron/i/ ). 

=63 PUR 1913=14 Cr U J 107 

=18 In Ca 667 453 454,992,997 

=171 P U K 1913=14 Cr L.] m 

=19 In Ca 190 317,320,321 

=92 P UR 1913=14 Cr UJ 63 

=18 In Ca 351 275 622 

=14 Cr U J 64=18 In Ca 352 744 

=8 P R 1913=223 PUR 1913 

=14 Cr U J 273 824 

=14 Cr UJ ^2s=20 In Ca 100a 870,887 

=13 P L N 1913 IJOl 

= 14 Cr I J 60a=21 In Ca 477 538,937 

=313 P U )< 1913=14 Cr U J 599 

=21 laCa 471 946, 964,965 

=14 Cr U J 603=21 In Ca 475 183 

= 14 Cr UJ 596=21 In Ca 468 934 1083 

=15 P K 1913 

=14 Cr UJ C»9=2l In Ca 6a9 1171 

950 

1914 PnnJab Weekly Reporter. 


P) 


1=245 P L R 1915 (N W r 
3=4 PUR 1914 
6=22 P R 1913 
7=62 P L K 1914 
8=38 P I H 1914 
9=63 P L R 1914 
10=15 Cr U J 261=23 In Ca 
12=21 PUR 1914 
14=15 P R 1914 
15=68 P L R 1914 
16=19 P K 1914 
l»=iUP U R } 9}1 
20=123 PUR 1914 
21=115 PUR 1914 
23=172 P I R 19U 
26=170 P L K 1914 
27=12a P L R 1914 
28=168 PUR 19U 
35=227 PUR 1914 
46=213 PUR 1918 
47=22 P R 1914 
48=22 P K 1914 
50=30 P R 1914 
483 


1915 Panjab Weekly Reporter. 
1=127 P L R 1915 

1=130 P L R 1915 92 

6=95 P 1 R 1915 
7=16 Cr U J 202=27 In Ca 762 
9=92 PUR 1915 


317, 352, 353 
1205 
1051, 1054 
193, 940, 1073 
34, 321, 324 328 
321 

19 431 

950 
1093 

264,266,951, 1150 


1022 1024, 1029 


=17 P R 1915 
12=18 P V 1915 
15=16 Cr U J 612=^30 In Ca. 436 

17 

19=16 Cr UJ 662=30 In Ca 646 

20=13 p R. 1915 

22=163 PUR. 1915 

26=16 Cr UJ 634=30 In Ca. 4SS 

2H=l6Cr U J 737=31 In Ca 337 

32=169 P 1. K 1915 

42=23 P R 1915 


333 53-*, 599,743, 1133 
33o, 681 



xcvm 


LIST OF CASnS CITTO. 


PUNJAB CA8BS-{f<J«f/rfl 
1916 Panjab Weekly Beportef. 

2 747 

4=17 Cr L.J 7=32 In Cx 135 771 

5 8^8 

6=16 Cr L } 81S=31 In Ca 831 33S 

7=32 In Ca. 833 7 a7, 887 958, 1152 

8 1003 

9 940,941,959.1003 

12=17 Cr I- I 60=32 In Ct 6-.2 940 941 1141 

770 


14 
20 

23=4 P R 1916 


930 


1917 Paojab Weekly Reporler. 


1919 Panjab Weekly Reporter 


CENTRAL PROVINCES CASES. 
1 Central Province! Reports, 1S37. 


2 Central Provinces Rtpord, 16S6 
9 Central Provinces Reports, 1891. 


I Central Provinces Reports, 1892 


72 


7 Central Provinces Reports, 1893 


790 
617 
148,119,180 
334 

61,733,1205 

790 


8 Central s'^ovlnces Reports, 1894 


CENTRAL PR0TIHCE8 CAaE8-(«-£>*r/'J). 
9 Central Provinces Reports, 1895. 


10 Central Provinces Reports, 1B96 


11 Central Provinces Reports, 1897, 


14 Central Provinces Reports, 1900. 


19 Central Provinces, Reports, 1901. 


1032 
64 (i) 
1121 


677 

603 

1191 


17 Central Provinces Reports, 1903 04 


17 


si Cr I i 7oi 
-1 Cr L. J 76.1 
107=1 Cr L J 7h4 
H3=l Cr L J 854 
127—1 Cr L. J R(>4 


497 
952, 1090 
1054 1072 
928 1018 


1 Na|pir Law Reporu, 1903 

18=2 Cr L ) 651 517,808 923 

133— 2 Cr I J 745 3206 

137=2 Cr L J 749 61, 1205 

l39=2Cr L ] 751 1191.1201, 1202 

187-2 Cr J J 820 784 

2 Nagpnr Law Reports, 1906 


147=4 Cr I J 420 
149=4 Cr L J 422 


3 Kagpar Law Reports, 1907. 


l=5Cr L J 2-0 
51=5 Cr L. ] 434 
67=6 Cr L 1 43 
90=6 Cr ! J IPO 


1063 

io 154,179,321 
837,893 1184 


4 Negpop Law Reports, 1008 

52 1189 1201 1204 
597, 605 
509 757 
475 477.479,917, 1001 
549 763 765, 866, 1065 


18=7 Cr L J 319 
71=8 Cl L J n 
81=8 Cr L J 20 
140=8 Cr L J 351 
163=9 Cr L J 56 
177=9 Cr L J 97 

180=9 Cr L j 99 xl 

S Negpnr Law Reports, 1909. 

4 9Cr L.J 211=1 In Ca 238 939 945,961 

962 

19=9 Cr L J 390=1 In Ca 801 1024 1027 

I03t> 

59=9 Cr L. J 539=2 In Ca 233 I0S2 

65=9 Cr L J 560=2 In Ca 240 177 



LIST OI CASES CITED 


XCIX 


PACk OP 
REPOKT 


PAGE OP I PAGE OF 
THIS POOK REPORT 


PACE OP 
THIS BOOK 


CENTRAL PROVINCES CASES— 


OUDH CASES. 


5 N&lpar L&w Reports, 1909— (roA/i/). 

76=9 Cr L J 553=2 In Ca 247 80S, 819, 876, 

878,879, 883, 911 

94=10 Cr L J 221=3 In Cx 64 149. 247 

113=10 Cr L. I 303=3 In. Ca 56S 422, 435, 792 


125=10 Cr L. j 

306=3 In. C.T. 57S 

118, 

125 

134=10 Cr L. J 

418=3 la Ca 922 


753 


6 Nagpar Law Reports, 

1910. 


168- 

^12 Cr L. J 

28=8 In. Ca 1127 


1141 

180: 

=12 Cr L. J 

60=8 In. Ca. 1181 

317, 

, 321 


7 Nagpar Law Reports, 

1911. 


65: 

=12 Cr L.J 

326=10 In Ca 622 

432 

754 

93= 

=12 Cr 1.. J 

436=11 In C*! 620 

21, 22, 

779. 




781, 

1)25 

97= 

=12 Cr J 

437=11 In Ca 621 

437.: 

1119. 




1121, 

1122 

lOL 

=12 Cr L. J 

441=11 In Ca 785 

75. 76 

109= 

=12 Cr L. J 

444=11 In La. 788 

832 897, 

, 898 


8 Nagpnr Law Reports, 

1912 


1. 

■=13 Cr 1 J 

326=14 In Ca 428 


1191 

20 

=13 Cr L J 

189=13 In Ca 1005 

186. 199, 

, 839 

65 

=13 Cr L. ] 

554=15 In Ca. 970 

609,627 

634, 



63o, 

, 637 

84 

=13 Cr UJ 

559=15 In Ca 975 

814 

, 906 


9 N«|par Law Reports, 1913 

26=14 Cr L i 135=16 In Ca 6S7 64 64 S66. 

819,851,892 893 854 856. 104» 
42=14 Cr L.] 230=19 In Ca 326, 23,844,890, 891 
65=14 Cr L. j 290=19 In Ca 916 423,430 1149 

68=14 Cr U J 293=19 In Ca 949 598 

81=14 Cr LJ 385=20 In Ca 209 834,946 947. 

918 1185,1156 1187.1189 1192 
88=14 Cr L ] 390=20 In Ca 214 548, 1143, 1206 

184=13 Cr L. J 33=22 In Ca 177 458, 478 9S2, 

994,1001 

10 Nagpar Law Reports. 1914 

8=15 Cr L J 290=23 In. Ca 498 622 

15=15 Cr 1_ ] 196=22 In Ca 980 1106 

19—15 Cr L. J 243=23 In Ca 195 323 

177=16 Cr UJ 161=27 In Ca 515 24, 458 945, 

988,994 1002 

11 Nagpnr Law Reports, 1919. 

36=16 Cr L. } 289=28 In Ca. 513 454 461,463 

914 921.989 999 991 
59=16 Cr UJ 417=28 In Ca 293 745 748 

75J 732 753, 754 

93=16 Cr L J 555=29 In. Ca. 827 201 

162=16 Cr I_ J 507=30 In Ca 993 772, 1051 

12 Nagpar Law Reports, 1917. 

Q4 918 919 925 930 933 935 

13 Magpnr Law Reports, 1918. 

169 813 

14 Magpar Law Reports, 1919. 

190 646 


Oodh Sessions Cases 


31 

61 

65 

70 

125 

227 

277 


314 

127 

376 

316 


1044 

289, 940, 941 
233 
172 
66 
279 
294 

3 Oodh Oases, 1900. 

900 

4 Oodh Cases, 1901. 

465 

404, 411, 412 


S Oodh Cases, 1902 


940 


6 Oodh Cases, 1903. 


192 

477, 479, 917 


7 Oodh Cases, 1904 

28=1 Cr L. 1 697 900, 1094 

113=1 Cr I. J 459 202 


B Ondh Cases, 1905. 


91=2Cr L.] ^24 187 

245=2 Cr L. J 507 20S 

313=2 Cr L. J 653 447 

395=3 Cr L ) 811 334,335 


9 Oodh Cases, 190B 


49=3 Cr 1 ] 229 
69=3 Cr J 290 
357 


1020, 2021, 1022 
177, 178 179 183 
200 


10 Ondh Cates, 1907. 


89=5 Cr L. J 394 
ll2=6Cr L. I 94 
132 

165=6 Cr U J 254 
168=6 Cr U J 2a6 
287=6 Cr L J 302 
337=7 Cr L. J 89 
365=7 Cr U J 94 
367=7 Cr L. J 89 


255 

333,803, 804 1133 
181 
1105 
181 


Cvili 


11 Oodh Cases, 1908. 

5 (mispnnt for 267) 

61=7 Cr L. 1 423 
148=7 Cr 1^ 1 457 
261=8 Cr ] 342 
267=9 Cr I- I 344 
32S=8 Cr L. J 393 
353=9 Cr L J $4 
360=9 Cr L. J 55 


LIST OF CASES CITFI) 


PAGE OF 
REPORT 


PAGE OF j PAGE 0> 
Tltlb liOOK KtrORT 


PACh OP 
THIS BOOK 


OODH CA8Ea-(cc»<»/rf) 


SINDH CASES. 


12 Oadh Catca, 1909. 

■308=10 Cr L.] 509=4 In Ca, J60 
400=11 Cr L ] 69=4 In Ca 876 

418- 11 Cr L J 71=4 In Ca 884 


767 
246,260 
266 267, 1150 
336. 703, 747 


13 Oadfa Cases, 1910. 

7=11 Cr L ] 7=5 In Ca. 357 316.318. Jl'l 

J u 

66=11 Cr L I 335=5 In Ca 943 
161=7 In Ca 639=11 Cr L J 496 900 958 

198=7 In Ca 612=11 Cr L ] 514 479 917 98» 1136 
289=8 In Ca 171=11 Cr 1 ] 629 518 928 

295=8 In Ca 373=11 Cr 1 ] 630 717 

309=8 In Ca 379=11 Cr L J 631 S7!> 

355=8 In Ca 873=11 Cr U ] 723 86b 

337=8 In Ca 874=U Cr L J 721 670 739 

354=8 In Ca 879=11 Cr L J 735 197 


15 Ondh Cases, 1911-12 

177=15 In Ca 9o7=13Cr I ] 551 454 

263=17 In Ca 71=13 Cr L J 760 1S8 173, 179, 189 
311=18 In Ca 641=14 Cr L J 81 977 

386=19 In Ca 170=14 Cr L J 170 864,867 


16 Ondh Cases, 1&12<13. 


192=11 In Ca 477=14 Cr L ] 603 
211=11 In Ca 426 
281=11 In Ca 384=14 Cr L ] S92 
357=14 Cr L. I 694=21 In Ca 466 
372=22 in Ca 753=15 Cr L ] 177 


17 Oadh Cases, 1913-14. 


18=23 In Ca 182=15 Cr L J 230 
2a=22 In Ca. 1001=15 Cr L J 217, 

92=15 Cr L J 567=24 In Ca 973 
184=15 Cr L J 623=25 In Ca 633 
260=15 Cr L J 646=25 In Ca 846 
260=15 Cr L ] 668=25 In Ca 996 
273=15 Cr L J 633=25 In Ca 838 
309=l6Cr L ] 91=26 In Ca. 1003 
331=26 In Ca 526 
363 


483 6il 851 
479,914.917, 
993 997. 1002 
775,776 9o8 
66 

11)28 IP39 
94b 
517, 859 

1020 

327 


18 Oadh Cases, 1911-15. 

69=16 Cr L ] 541=29 In Ca 669 
92=16 Cr L J 270=28 In Ca 150 1145 

370 66 


KATHIAWAR. CASES. 

1$ Kathiawar Law Reports, 1904. 

21=1 Cr L ] 489 1145 

13 Kathiawar Law Reports, 1903. 

U8=2 Cr L. ] 590 


Sindh Law Reports, 1909. 


4=9 

5=( 

8=9 

12=9 

14=9 

30=0 

Jl=9 

J3=9 


Cr L 
CrJL. 
Cr L. 
Cr 

Cr U 
Cr L 
Cr 

Cr L 
Cr J. 
Cr L 


I Sindh Law Reports, 1908. 


37=9 Cr U] 275=8 Cr U J 159 
J8=8Cr 1. ^ 

40=8 Cr 1 
46=8 Cr I 
50=3 Cr 1_ 

64=3 Cr 1_ 

69=8 Cr U 
72=8 Cr L. 

73=8 Cf L 
84=3 Cr U 
91=8 Cr 1. 

98=8 Cf L j 356 


247, 243 
ckti 
no. 520 
499 

569 577, 579, SS7, 597. 599 
999 

6Sb, G87 683 
661,947, 1103, n09 
1185, 1186, 1190 
532 533 
412 
422 
7b7 


103=8 Cr L. j 
104— 8 Cr I, 1 3bl 
119=8 Cr L. ] 374 
124=8 Cr L ] 378 

2 Sindh Law Reports, i903*09. 
3=10 Cr L J 
4=10 tr 1- 
5=10 Cr L 
8=10 Cr L 
II— lOCr 1 
14=10 Cr L. 

15=10 0 L 
16=10 Cr L 
18=10 O L. 

20=10 Cr L 
23=10 O L 
2o=IO Cr L 
32=10 Cr L. 

34—10 0 L 
39=10 Cr L 


67, 839 

921, 931, 945. ga2, 906 
1180 


7=9 Cr L 
13=9 Cr L 
15=9 Cr L 
I6=b Cr L. 
56=10 Cr L. 
58=10 O L. 
66=10 0 L 
80=10 Cr L 
102=11 Cr L 


3 Sindh Law Reports, 1909-10. 


446=1 In Ca 93S 
449=1 In Ca 141 
450=1 In Ca 941 
411 

3=2 In. Ca 371 
5=2 In Ca 372 
395=3 In Ca 686 
407=3 In Ca 894 
13=4 In Ca 597 


114=11 Cr L J 15=4 In Ca 603 
125=11 Cr L 3 15=4 In Ca 608 
132=11 Cr U J 3=4 In Ca 477 
155=10 Cr L J 670=4 In Ca &79 
167=11 Cr L J 197=4 In Ca 1152 


917, 984. 1002 
dxxi occviii 
692, 694, 696, 
872, 902, 1151 



LIST OF CASES CITED. 


8IHDK CA8ES-<C(7tt/</). 

3 Slodh Law Report!, 1Q09*10— (rfin/i/X 

I9t, 192 


16S=n Cr L. J 19S=4 In Ci U53 
200—11 Cr L.f 410=6 la Ci 847 
224=11 Cr L. J 415=6 la 880 
239=11 Cr L, J 417=6 In Ct 887 

4 8indh Law Reports, 1910>11 
3S=n Cr L. ] 498=7 In Ci 601 
42 = 11 Cr U ] 500=7 In Cl 603 
53=11 Cr L ] 582=8 In Ca 203 
86=11 Cr L. J 593=8 IiuCa 218 
I74=UCr L.J 731=8 In Li 936 


6i?,673 
bt(d) 66 
191, 192 


195=l2CrL.J 11S=9 InCa.711 
207=12 Lr L J 118=9 In Ca 717 
255=12 Cr L. ] 397=11 In Ca 581 
257=12 Cr L J 393=11 In Ci 582 

258=12 Cr L J 399=11 In Ca SS3 


30S 316 
1110 
923 
952,966 
579,851,652 
637 
26, 756 
27 

1080, loss 
1057. iOoS 
1060 
422, 423 


1=12 Cr L. 
3=12 Cr I 
10=12 Cr L. 
lb=12Cr L 
31=12 Cr L 
54=12 Cr L. 
87=12 Cr L ^ 
102=12 Cr L 1 
105=12 Cr L. ' 
123=13 Cr L. 
129=13 Cr L. 
131=12 Cr L 
137=13 Cr L 


5 Sindh Law Reports, 1911-12 


J2=9 In Ca 492 
|0b=9lnCa 634 1096 

no=9lnCxbSl I7U 

224=10 In Ca 163 586 587 568,852 
489=12 In Ca 209 140,328 

558=12 In Ca 646 920 

410=1! In Ca. 594 
663=12 In Ca Sol 
568=12 In Ca. 606 
16=13 In La 210 
23=13 In Ca 215 
610=12 In Ca 986 
30=13 In Ca. 222 


153=13 Cr L.J 21=13 la Ca. 213 
173=13 Cr L J 44=13 In Ca 284 
174=13 Lr L. J 33=13 In Ca 273 

179=13 Cr U J 31=13 In Ca 223 
190=13 Cr L J 32=13 In Ci 224 
220=13 Cr I J sr’=laln Ca 794 
263=13 Cr L. j 536=15 In Li b 18 
264=13 Cr L ] 532=15 In Ca 804 
265=13 Cr 1,] 531=15 111 La. 803 
J6b=13 Cr L. J 530=13 In Ca. 802 

6 Bindh Law Reports, 1912, 


=13 Cr L. J 768=17 la Ca i 


=13 Cr 1. 
83=13 Cr I.. 
101=13 Cr 1.. 
106=il3Cr L 


M la La. 64 
749=17 In Ca 61 
780=17 In La 412 
767=17 In Ca 79 


165=14 Cr L. J 256=19 In Ca. 512 
19$ 

20(.=l4Cr U] 272=19 In. Ca. 544 

20S_14 Cr 1_ J 303=19 In Ci 9$9 
2>4=14 Cr U J 2s2=19 In. La. 714 
254=M Cr 1. J 320=19 laCa. 1008 
260=14 Cr L f 29!>=19 la Ca. 954 
•64 

277=14 Cr U J 302=19 la Ca. 958 
2a4=14 Cr L. J 292=19 la Ca.918 


165,188 203 
457 4b5 
IS, 920, 1053 
593 

568,600 cxix 
810 
925 1169 
1166, 1188, 1189 
loss 1088.1069 
xKii 
23 32b 3JI 
744,749 749 
961 1077 
1121 
IUI9 
b6 


111 ! 

952 I 

199.409 419 


19 .0 3$> 620 
506. 508 
b4b 963,963 
747 
645 
747 

521, 522,626 
632,762 809 
1023 
25 ext 
18,616 
419. 428 1139 
. Cxl 


10=14 Cr 
17=14 Cr 
40=14 Lr 
49=14 Cr 
75=14 Cr 
77=15 Cr 
80=15 Cr 
82=15 Lr 
94=15 Cr 
96=15 Cr 
98=15 Cr 
108— isCr 
123=15 Cr 
128=15 Cr 
161 = 15 Cr 
187=15 Cr 
194=15 Cr 
200=15 Lr 
203=15 Cr 


BINDH CASES-(ror//(/) 
r Sindh Law Reports, 1013. 
}7=20laCi 597 
9=20 In Ca 599 3: 

34=21 In Ca 476 
19=21 In Cl 667 
1=21 In Ca 472 4 

1=23 In Ca 737 
:=23 In Ca 740 . 
i=23 In La 743 
=23 In Ca 746 
)=23 In Ca 747 
:=23 In Ca 750 
1=24 In Cl S7b 

24 In La 592 
=24 In La 599 
1=24 In Cl. 947 

:24 In Ca 949 ICi 

:24 la Ca 952 
=24 In Ca 961 

25 In Ca 344 U 


369 
L.J 372 
L. J 375 
L J 378 
J 379 
L J 382 
L J 488 
1.- J 504 
L.J Sll 
L J 539 
UJ 541 
1- J 514 
L J SS3 
U J 592. 


I, 988 996 
195, 920 
778, 962 
>, 199 839 


S Sindh Law Reports, 1914. 


=16 Cr 1..] 15=26 In Ca.319 
=15 Lr L. i 661=25 In Ca 089 
-15 Lr L ) 662—25 In Ca 090 
-ISLr L ] 664 —23 In Ca 992 
=15 Cr I J 666-25 In Ca 094 
=15 Cr L J 649=25 In Ca 977 
-IS Cr L J 654—25 In Ca 982 
=15 Cr L J 657-20 In Ca 985 
»16Cr L; 133— 27 Id Ca 203 
=I6Cr L. J 141—27 In Ca. 205 


84, 133 341 
482, 769, 959 
452, 9a2 
624, 533, 630 
621 

463. 1118, 1187 
471,476, 477 
18,19, 20, 422 
1095 1096 
955 
IK 


-16 Cr L ] 100— 27 In Ca 148 169 173 188 

189, 191, 192, 193 1183 
=16 Cr L.J 104— 27 In Ca 152 467 468,593 

854 998 999 
S17, 642. 923 


196— IbCr L ] 174=27 In Ca 558 

lO'l—ieCr L ] 230=27 In Ca 902 
203=16 Cr L. ] 233=27 In Ca 905 
2v7=l6Lr L.J 235=27 In Ca 907 

I 213=16 Cr Uj 238=27 In Ca BIO 


215=l6Lr L.J 249=28 In Ca 105 

I 229»l6Lr L. ] 252=28 In Ca 108 

=16 Cr I ] 255=28 la Ca 111 
=16 Lr I. ] 245=28 In Ca lOI 
=16 Cr UJ 447=29 In Ca 79 
=16 Cr L. ] 479=29 In Ca IN 
=16 Cr L.J 469=29 la Cx JOl 
=16 Cr I. J 476=29 In La. 108 


149 170 
177,198 247 272 
138 139 607 
245 278 1102 
1103, 11C4 
191, 192. 197 
051 
918 96b 
626, 620 
766 

100,191,192 

1206 

1116 


17=18 Cr I. 
43=16 Lr L. 
82=16 Cr L. 
89=16Cr L. 
95=17 Cr L. 
141— 17Cr L 


9 Sindh Law Reports, 1913. 
604=30 la Ca 156 
632=30 la Ca. 456 
712=30 laCa 1000 
713=30 la Ca 1001 
3=32 laCa. 131 
:32 la Ca 679 


158=17 Cr L J 77=32 la Ca. 6 


202 


964,665 

Ad. 

1048 



I fsT OF CA'srs ciTrn 


SIKDH CASES— 

10 Sindh Law Ecportsi 1916 


BURMA CASES 
Boma Sessions Reports 


BDRMA CASES— {roflA/V 
3 Lower Bnrma Rnlln^t, 1901— (ron/Jl. 


H6— JOBur UR 3ft=l Cr UJ 
16S 

209=1 Cr L T 477 

220=1 Cr U I 73o 

235=1 Cf U J 745 

239=1 Cr U ) 737=10 IJur I„300 

314=1 Cr U J 1121 

317—1 Cr U J 112(5 


jclv 
1203 
20 501 
1203 

1131, 1181 ll&> 

1108. 1193 
lOsl 


3 Lower Barnia Rulings, 19CS 


436 

464 (misprint for 364) 

47o 

483 


1 Lower Barsna RnUngs, 1903 


2 Lover Bnrma Rnllogi, 1904. 
19 

27=10 Bur U R 1=1 Cr L. ] 167 


2—2 Cr U J 374 
3=2 Cr U J 375 
20=2 Cr UJ 377 
30=2 Cr U ] 720 
32=2 Cr U J 724 
43-2 Cr U J 736 
5‘»— 2Cr U j 730 
75— 3Cr UJ I 
«»5 <FB)=3Cr U I 21 


1203 
650 794 
1092. 1093 
146 1200 1 
623 

1 65 
564 606 
708 717,710 1148 'I 
1201 


97 (I- B)=2Cr L J 826-11 Bur U R 317 931 

109-11 Bur U R 2“3=3 Cr U J 23 639 

112=3 Cr L I 318 894 

113- 3Cr U j 3-«0 547,564 606 

114- 3 Cr U J 3»1 870 909 

116—3 Cr U 1 353 125 126 

147 66 

173=4 Cr UJ 193 530 

197— 4CrUJ 203 1097 

199=4CrUJ 205 333,80a 

204— 4 Cr UJ 469 SS3 993 

20S“4Cr UJ 471 767 

213—12 Bur U R 237—4 Cr U J 38o 330 

214 4Cr UJ 479 602 

221=12 Bur U R 246=4 Cr U J 3SO 564 

229=12 Bur U R 248=4 Cr U J 390 139 

231=4 Cr U J 489 567 601 

232=4 Cr U J 490 894, 05S 

234 (FR)=12 Bur UR 318=5 Cr L J 123 lOOl 

253=SCr U I 412 852 

279=5 Cr U J 416 632 787 

230=5 Cr U J 417 62a 633 

283- 5 Cr UJ 420 896 

4 Lower Burma Balings, 1907 

S=6Cr U J 115 687 

10=60- U J 121 IjcMi 

11=6 Cr U J 122 25, kv IxM 

12=6 0 UJ 123 193 1203 

13=6 Cr U J 125 10S6 

U=6CrUJ 126 109a 

25=60 U J 135 J0S6 

42=6 Cr U J 279 „ 933 

46=6 Cr UJ 284 162 177 

49=60 U J 2S7 570 861 1129 

53=6 O U J 289 57, 788 86a 

109— 7CrUJ28i ISJ 

121=14 Bur U R. 202=7 Cr U] 87 133 

134=70 UJ 411 140 cl)«» 


IXMi 

25, kv IxM 
193 1203 
10S6 
109a 
1036 
933 
162 177 
570 861 1129 
57,788 86a 



LIST OF CASES CITED 


cih 


BURMA Ck^tZ-{eon/d.\ 
4 Lower Borma Balingt, 1907— 


135=7 Cr L. 

137=7 Cr U 
133=7 Cr L 
H3=7 Cr L. 

H6=7 Cr L 
147=7 Cr L 
148=7 Cr U 
150=7 Cr L. 

J5J=7Cr 
152=7 Cr L J 433 
205 (F B )=7 Cr L. J 472 

213=14 Bur U R 81=7 Cr L. J 479 I3» 

229=7 Cr L J 490 S4S, 1079. 1080 1031 

233=7 Cr U ] 493 924. 933 934 

234=14 Bur 1_ R 207=7 Cr L J 495 458,461, 463 

239=8 Cr U ] 48 S63 

241=14 Bur L. R 233=8 Cr J 62 
247=8 Cr L. ■ ■ 


422 


452 


265=8 Cr L. 
277=8 Cr 1- 
277=8 Cr I 


164,165, 184 
303, 312,423, 430 
477,917, 1002 
761 
1024 
67, 839 
157 

825, 1202 
833 
826 

186, 188 


675 763, 764 
1132,1136, list 


70 494 

475 144,784 825 

476 1202 

282=2 Cr L } 478 784. 785 

294 (F 8 W14 Bur L. R 242=8 Cr L 1 479 572 

300=14 Bur L. R 250=8 Cr 1. ] 505 427 431 

315 (F B >=9 Cr L J 15 570 S72 946, 947. 948 

337=14 Bur L R 259=9 Cr U ] 21 817, 1019 

338=9 Cr L. ] 23 649. 651 

339=9 Cr L. I 24 917. 1003 

340=9 Cr L. ] 25 884 1025 

354 (F B )=9 Cf L. J 336 861 867 

359=9 Cr 1- t 368 868 

362=9 Cr U J 370 527. 746, 767 

S Lower Barroa Ralioga, 1609. 

12=9 Cr L. I 578=2 In Ca 357 848 

17=9 Cr L. ] 581=2 In Ca 361 414 

20=9 Cr L. J 583=2 In Ca 365 

21=10 Cr L.J 118=12 la Ca 619 
22=10 Cr L. I 120=2 In Ca. 620 


33 

34=10 Cr L 69=2 la Ca S31 
49=10 Cr L 77=2 la Ca 541 
50=10 Cr L J 78-=2ln Ca 542 
57=10 Cr L. 86=2 In Ca.546 
72=10 Cr L 35=5=3 la Ca. 681 
129=11 Cr L. 152=4 In Ca 1027 
149=11 Cr L. 340=5 In Ca.981 
221=4 Bur L. r 5S=J2Cr L J 198 


637, 648 
84 812 

XXXIII XXXXI 

165 

142 164 IS5 
33, 44 
1171 
401 406 
179,163, 184 
864. 951. 1204 
7CO 707,1151 
400, 419 


6 Lower Barma Ralln^s, 1911*13. 
22=12 Cr L.J 465=4 Bur L.T 174 
=11 laCa. 1001 

50=5 Bur UT 111=13 Cr U] 565 
=15!aCa 931 

57=13 Cr L.I 563=5 Bur UT 113 
=15 In. Ca.9S4 

127=14 Cr U J ‘13=18 la Ca. 653 I( 

129 (I a)=S Bur UT 239 

=13 Cr U] 877=17 In Ca.813 


523 528, 539 
782 
64(5}. 65 
I0o2 


BURMA CA6ES-<r(;ttAi) 

7 Lower Barma Rnllngs, 1913*11. 


1=14 Cr 
33=6 Bur 
=20 la 
3S=Cr I., 
=20 In 
62=15 Cr 
63=15 Cr 
68=14 Cr 
76=6 Bur 
=20 la 
84=15 Cr 
116=15 Cr 
140=15 Cr 
2-,l=15 Cr 
270=16 Cr 
272=16 Cr 
351=7 Bur 
=24 In 


L J 401=20 In Ca. 225 
aT 183=14 Cr L. J 510 
Ca 990 

•6 Bur L. T 108 

Ca 228 

L J 10=22 In Ca 154 
L. J 3=22 la Ca 147 
a J 563=21 In Ca 163 
L.T 144=14 Cr L.J 496 
Ca 752 

L. } 241=23 In Ca 193 
L J 701=26 la Ca 149 
L. J 678=25 In Ca. 1006 
L. J 667=23 In Ca 993 
L J 39=26 la Ca 631 
U J 44=26 la Ca 636 
L T 225=15 Cr L. J 434 
Ca 170 


827, 1157, xcv 

XXXIV 

. 597 

1002 

687 

1020,1033, 1038 
717, 718 
884, 940 
1022 
570 595 

1034 


S Lower Bnrma Rnllngi, 191S 

16 (rC)Channing Arnold=41 C 1023 
105— l6Cr L I 217=27 la Ca B4I 1029 

125— 17Cr L J 154=33 laCa 634 708,1151 

9 Lower Barma RbIId|i. 1915. 


1 Upper Burma Ralioge, 1892—95. 


2 Upper Barma Rolln^, 1836. 

1151,1192 1198 

Upper Barma Rallngs, 1897—1901. 

192 791, 836 


1025 

1027 

102 


Upper Barma Ralla^i. 1902*03. 


Upper Burma Rollons, 1902. 



civ 


LIST or CASES CITED 


PACE OF 
REPORT 


BURUi 


PACF OF 
Tins Roo»^ 


upper Barroa Ralings, 1909 


7==1 Cr L ] 537 
10=1 Cr L. J 545 
13-1 Cr L. J 547 
25=1 Cr L. J 1047 


1200 1201 1203 
10 3 1038 
193 lo74 
429 


Upper Bnrma Rallngs, 190S 


31=2 Cr L 
33=2 Cr L 
35— 2Cr L 
37=2 Cr L 
39=2 Cr L 
45=3 Cr L J 428 


105 1054 1075 
33 630 780 737 
8‘’0 
I18f 
lO^J 
1027 


Upper Burma Balings 1906 


Lv 3=5 Cr L I 300 
47-4 Cr L ] 281 
49=4 Cr L J 284 
51=5 Cr L I 298 
C P 4 


74r 764 766 
83f 
877 
6^1 633 
1001 


PACE OF 
REPORT 

BURMA CA8E8-(rt>;//). 

Upper Barma Rallngt, 1913 

U3*=l3Cr 1. J 56J 
=15 ill Cl SS-v 
134=13 Cr 2. J 5^6 
*=1S iH C-L992 
lsl=I4 Cr L. J 175 
*=t‘» IH Cl 17» 

152=14 Cr 2S7 
=19 In Cl 719 
155=14 Cr I J 244 
=19 In Ca 716 

Upper Barma Railng*( 1913 
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45 S. 20, Prclwitnary Note— 

General Jurisdiction— under s. 20, Criminal Procedure Oide, a Presidency Magistrate has jurisdiction 
to try an offence committed in any place within the Presidency town. Under s. 21 the Presidency 
Magistrate has power to regulate the conduct and distribution of business in the Courts of the Magis 
trates of the Town and Island o! Bombay 28 Bom. L. B. 1066. 

69 8. 37, Preliminary Note— 

Section 37 and the fourth schedule of the Code must be read with s 190 and therefore, under s 190 (2) the 
District Magistrate can confer upon subordinate Magistrates power to take cognizance of only such 
offences as such subordmite Magistrate is empowered by the fourth schedule to try or commit 
for trial S Patna 417. 

93 S. 86, Note 3- 

The issue of an order under s. 56 does not limit the power conferred by s 54 on every Polic&ofBcer in 
cognizable cases S Patna 833. 

153 8 m^Note 3 al the end- 

la 30 C. 19. N. 953 (Chakravarty v King EmjierorV The decision m 43 C. 591 was commented upon and 
It was Ar/d that the rule laid down m 43 C. S9I was wholly inadmissible. It was also pointed out 
that by the introduction of the word ' intentionally’ into s 108 the Legislature perhaps meant to 
overrule the doctnnelaid down in the above case It was finally held that the utmost that is 
warranted on any view of s 103 is that a person comes within its scope if he disseminates matter 
which reveals an intention to promote feelings of enmity betvreen classes. Where there is no such 
intention, the mere publication of news of a character possibly to promote ill feelings between classes, 
IS not enough to bring it withm the mischief either of s. 153*1 or of s 108. It is not for the 
Criminal Courts to abandon •' intention • the ancient and statutory test and to put, m peril of their 
process, persons of innocent intention. 

148. 8. 107, Note 11 at the end— 

7 Lah. 482. 

1S& 8. 110, Note 7 B— 

Proceedings under this section not illegal against persons already registered under the Criminal 
Tribes Act (III of 19lU SiaW.N. 165. 

159 8.113, A't’fc-l— 

Where certain persona were arrested under s. 55 and put up before a Magistrate who directed a 
case to be registered against them and recorded an order purporting to be under s. 112, but which 
did not set forth the substance of the information received, held that u did not merely amount to an 
irregularity, but made the order binding o\cr the accused bad m law 34 A. L> J. 908. 

168. 8. 128, Nate 66 at the end— 

28 Bom. L. K. 1038. 

22a 8, 184, Ab/tf 2 

But in 81 C. W. K. 143 it was held that where the serving peon s return showed that personal service 
could not be effected and therefore «etMce « as effected by affixing a copy to some conspicuous part 
of the house but it did not *how that *er\ice b> leating a copy with an adult male member of the 
family was impossible, there w as no proper ‘crvice of the conditional order , and so the order absolute 
was set aside. 
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277 8. 145, Note 1S5 at the end— 

S.C.4SA.2S8. ^ ^ 

284 8. 148, Note 12 at the end— 

8. C. 48 A. 397. 

28a 8. 147, Note 10— 

See 33 C. 891 for the meaning of ” initiatory oriler ’’ under s 1 47 

289 S.147, AW^22- 

Prelimvtary Note to Note 22— 

The enquiry under s 147 of the Criminal Procedure Code is instituted willitii the proviso to sufK.ection 
(2) on tlie date of the drawing up of the initiator) order under the section, and not u hen the Magis- 
trate, on receipt of the petition lor proceedings ilierennder, directs the police to enquire .slid report 
He has no jurisdiction to institute proceedings when the right claimed by the jpjilicant has not been 
exercised wnhin three months went before the dxte of the initntory order S3 C. 851*, 8.0.30 
a W. N, 863. 

318 8. 162, 8 (dH 

The Calcutta police have no power to record a statement under 162, as it does not apply to police 
investigations hy the Calcutta |>oUce So a statement of a person taken down at Howrah by the 
Calcutta police is inadmissible in evidence against him, as the statement in taken without any 
legal authont) 93 C. 690. 

319 8 162, NeU ^A- 

Disttnction between the absence of a statement and a statement under s 162— The evidence of a 
witness that he did not make any statement to the police is not wnhin the prohibition contained in 
s 162 The absence of a statement is not a ‘ statement ' under s I62 

It IS doubtful whether a statement to (he police by a witness under s. 161, that he knew nothing about the 
occurrence IS not a *' statement ' within s l(>2 93 Cal. 980. 

42U B. 188, Note 9— 

See 7 Lah. 468 where 24 A. 2S6 was dtsttngUJihed 

420 s. 190, Af* 19— 

The effect of the present amendment was directly in question in 49 Mad. 929 (P.B.) and it is held, that by 
virtue of ss Idu (l) (3) and 200 (aa) Magistrates mentioned in s 190 are entitled to take 
cognizance of even non-cognuabJe offences upon a report made in wniing by a pohee-offiter without 
examining the officer on oath. Perumal Nafck y Emperor (1989) M.W. N. Sl7 overruled 26 Bom. 
150 , 46 C. 807 referred to and discussed 

466 S. 199, NoU 93 (<•»(/)— 

See also 31 C. W. N. 121. 

467 8. 199 Nole 98— 

Where the applicant after filing a complaint of dacoity before a Magistrate, repeated the charges before 
the police and the police found the complaint to be false, and at the instance of the police the appli 
cant was put on his trial under s 2ll, I P C— the offence if any was committed in relation 
to proceedings in Court and for the initiation of the prosecution a complaint m writing of such Court 
was necessary 24 A. L. J. 816. 

.SV-e also 93 Cal. 824j where 44 C. 650 followed 
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m 8. 195, Note 197— 

When a false complaint is nutle to i MagistrAte and Uie compUinaiit ib proceeded igainsl under s 211 
I P C, ihe MaRisirate to whom the compliint was made is not himseU competent to eiiriuire 
5 Patna 450. 

495 B. 198, Holt 3— 

But ite 21 A. L. J. 153. Where it l^ held that the charge of a mantal offence of the kind referred to in 
s. 198 IS not ex-cluded from cognizance without a complaint made hy some person aggrieved by such 
abetment 

. 8. 202, Note 19 (end)— 

5'?z51M. L. J. 602 where It is AcW that a Magistrate ought not to issue process on the accused unless he 
IS satisfied on the examination of the complainant 

528^T 8. 209, Note 7— 

See 30 C. W. K. 8*0, where it appeared on the findings 'imved at that there was a pnmci facte case against 
accused under s 471 which was exclusively tnable by the Court of Sessions the High Court m 
revision set aside the conviction and sentence and directed a committal to the Court of Sessions. 

570 B. 233, Note 19 at the end— 

8. C. 43 A. 236. 

879. 8. 235, Note 5 fe)- 
30C. V. N.ai4. 

691 8.237, 8~ 

8. G. 93 C. 466. 

$91 8.237, 5— 

Seei'sctl Lab. 861. 

593 S.2lS,Note*(x)- 

See also 83 Cal. 899 where offences under ss 341 and 352 t I* C were held to lie minor oflences within 
the meaning of s 238 Criminal Procedure Code, uuoKcd in Ihe charge of rioting as actually framed 

601 8,239, AWz 31 (ly}— 

Nineteen persons were tried lugetherand fined under ss. 379 and 447 1 P C, for stealing fish in the 
course of the same tran^actiaa They were separately engaged in fishing and there was no evidence of 
prior consultation or identity of purix>$e Held, that the accused ought not to have been tried 
together, that their joint trial was bad under s. 239 Where the applicability of s 239 ‘s doubtful it is 
better that the accused be tned separatefy 51 M. U 3, 692. 

606. 8. 2*2, Note 2— 

The omission in a summons-case to state to the accused when he apj>earsor i» brought fiefore ihe 
Magistrate, the particulars of the offence with which he is charged is an omission to comply with an 
express prov ision of the Code and is an illegabty SI C. V. N, 167. 

610 8,217, AWr2— 

A ^Iaglst^ate is entitled to call up a summonscase at any time of the day to which it is posted and to 
acquit the accused under s. 217, it the complainant is not then present. He is not bound to wait for 
the complainant to appear at any time dunng the day *9 U. 8S3; 8. C St U. L. J. 730, 

614 a.248,AW<?lO— 

5realso53C.6Sl{ B.C.90C.W.N. S96. 
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627 8. 232, l-}ote 9— 

The effect of s 252 is to throw a greater responsibility upon the Magistrate thin in a siimmons-case, 
as he IS bound to summon such witnesses as he thinks are likely to give useful evidence. 49 K. 
978; B.C.5II1I.L.J. 328. 

634 a 238, mte 7— 

But 51 M. L. J. 637 dissenting from 6 Lah. 954. It was also held thit the provisions of s. 256 were 
applicable to summary trials Umaje Krislinaje t King Emperor A. I R. 1920 Bom. 226 dtisenled 
from 

It was further Ae/rf that the omission to record reasons is to why the accused was asked to cross-examine 
forthwith when he was not represented by a pleader was not a mere irregularity curable unders537 

651 8, 284, after Note\ — 

1 A Whether written charge necessary m a warrant-case tried summanty in which appealable sentence 
IS passed. Held, that in no summary tnal, whether ippeaUble or not need a formal charge in writing 
beframed 7Lah.303; Rab768yh//o»c<f See Note'lXo SeelionlUl aboie 

651 Hole \ A— 

In S3CaI.73a it is now held that no formal charge be recorded under s. 264 in a summary tnal of a 
warrant-case 27 C. W. K. 923 (Natobarkbaii t King Emperor) not followed on that point. 

66& 8, 282, Hole 1— 

/Ar/d, that the language of s 232 was dear that there is a disaetion in the )udge either to postpone the 
trial to a date on which the juror should be able to attend or to discharge the jury or have another 
juror and the High Court would not interfere with the discretion of tlie Judge It would be Improper 
for persons to be resummoned who have been released from their oath as jurors by the order of dfs 
charge and were perfectly entitled m the vtlenm to discuss the matter either with their fnends or 
with the accused or with anybody they liked 31 C. VT. N. 144. 

697 3. 299, Hole 22 [end)~ 

See also 53 C. 980. 

697 ^ m. Hole 2 \ {end)— 

Where the mere fact that the accused persons do not admit their presence at the occurrence and raise a 
case of provocation or that of passion or something of that kind does not render it unnecessary to 
give the jury a proper direction as to die exception ins 300 1 P C The question in all cases is 
whether on anj reasonable view of the facts certain of the exceptions can matter If they can matter, 
and it a proper direclioii is not given to the )ur>, then it is not open to the Court to guess and 
gamble as to whether or not the jury s verdict would have been different 30 C W N.912. 

72 a 8. 307,A'b* 15— 

Held (on a consideration of the entire evidence) that the whole case was suspicious and the real fads in 
coiinedion with the occurrence had not been disclosed by the prosecution, nor was the case of the 
defence entirely true and to convict the accused would cause miscarriage of justice and so the 
accused should be giv en the benefit of the doubt and the verdict of the jury set aside. 30 C. W. H. 859, 

727. 8.307,^^0*14— 

The High Court will not interfere with the verdict of the jury unless it considers that the verdict cannot 
be supported by the evidence on the record 8 Patna S73. 

743 %.i7n,Hote i— 

Section 337 does not require that a tnal or an enquiry should be m progress when a pardon is tendered, 

21 A. L. 3. 1050. 
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7S& S. SW, ffofe 4 - 

An accused person remanded into Police cttstody under s. 70, Bombay City Police Act, has a right to claim 
reasonable opportunity of getting into communication with his legal adviser for purpose of his 
defence 

The High Court has power to interfere under 561 A. ff it appears that the accused is being dcpnved of 
this nght 50 B. 711 ; 8. C. 28 Bom. L. R. 1043. 

778. B.345, AbAr 18— 

&e 7 L&h. 344 pointing out tlie new amendment in sub-section (6) and holding 7 Cal. W. N. 176 « out of 
daU 

808. S. 367, Note l- 

See as to judgment of acquittal, Note 33 below and S3 Cal. All. 

815 8. 367, Nolf 33— 

Where the Magistrate acquitted the accused, on a charge of «otu\g with the commoti object of taking 
possession of the complainant’s land and assaulting his Uurivans, without oummg to a finding on the 
question of possession —Held, that the judgment was not a satisfactory one, as the Magistrate should 
have arrived at a proper decision on the point, and that the order of acquittal must be set aside and 
a retnal ordered. 53 Cal. 471 ; 6. C 30 a V. N. 893. 

820 8. 369, HoU 14— 

See also 60 U. L. J. 61. 

821 8. 370. Note 1 A- 

Omission to record all particulars required by the section.— //irAf. that the omission to record all the 
particulars required by s 370, when the omission is not of real importance, was no more than 
a mere irregularity under s. 537 30 C. W. N. 981. 

865 a 408, Note 7— 

See also 24 A. L. J. 191. 

855 a 403, Note 33 (xi)— 

See also 48 A. 466. 

861 a406, AW^S- 

See 43 A. 501. 

868. a 413, Note 4 after first para — 

28 Bom. L. R. 668 where it is held that where a Magistrate passes two sentences of fine exceeding 
in the aggregate fifty rupees, an appeal lies to the Court of Session under s 408, Cnmiml Procedure 
Code 

8S0 a 403, Note 23— 

See also S Patna 452 follomng the Allahabad and the Botnbaf decisions and dissenting from 88 Had. SOS. 

669 B.419*A, A’l’Ar 1— 

See also 33 Bom. L. R. €71 where the section ts ronstmed. 

881 B.42J, AWcH— 

Whether nonce of appeal necessary to the opposite party in cases of compensation under ss. 250 
and 545 —Though there Is no express proinsioa of law in case o! an order under s. 250 or 545 
« iih regard to notice upon the opposite part} one of the fundamental prinaples of Uw is that 
no order should be passed to the dctnraeot or prejudice of a pany without giving him an opportunity 
of being heard in defence. S3 C. 969 
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883 8. 433, 12— 

See also 28 Bom. L. R. 1023 where it is held that it is not totnueteiit to i Sessions Judge lo dismiss an 
appeal owing to the absence of the appellmt and liis pleader, under s. 423 he has to peruse the record 
and to form an opinion as to whether there is or is not sulhcicnt ground for interference 8. C, 50 
Bom. 673. 

895 8 423, Note 64 (tv)~ 

See also 24 A. L. J, 998 follounng 11 Bom. H. C. R. 240. 

920 S. 435,A'iJ* 16(e)- 

Warrant issued under the Coondas Act (Beng I of 1923), a 4 — Tiic High Court has no power to 
interfere under s 439 with the warrant issued by a Sccretiij to Ihe Government of Bengal under s 4 
of the Goondas Act, or with the orders of the Deputy Commissioner of Police refusing to release a 
person arrested on bad S3 Cal. 962 (81 C. Wi followed^. 

929 8. 436, Note 28— 

See also SI U. L. J. 60S following 47 A. 722. 

935 S. 437,Ato/tfS,2tfrf/fl»'a- 

See 53 CaU 645 wherein 16 Bom. L. R. 60 is referred to and held that when an accused is discharged of an 
offence exclusnel) triable by a Court of Session ^/-.unders 438 I P C, the Sessions Judge is com- 
petent to order a commitment for an offence not exclusively triable by such Court, eg , one under s 427, 
I P C, if It is intimately connected With the former and forms part of the same transaction, but not for 
an offence of an entirely different character, under s. 380 commuted in the course of the same 
transaction. 

9« S. 439, AbAf S (<-«</)- 

See also 83 C. following 81 & 460. 

965 S 439, A’b/«82- 

See 33 Bom L R. 10S4, B C. SO Bom 783 as to the construction of sub-seclion (6) of s 439 The 
effect of the sub-section (6) is to overrule 33 Bom 163; 8. C 10 Bom L. R 93. It ii> intended to operate 
as an exception to what is otherwise laid down or implied in s 439 itself 

971 S. 449, Note 5- 

Limitation for an application for leave to appeal under s 449 (l)(r).— On an application for leave to 
appeal under s. 449 (1) {e) of the code, the question of limitation of the appeal arises because, 
if the appeal IS barred the application for leave is necessarily out of time An appeal under s 449 
(1) from the conviction and sentence by a Judge at the original Sessions of the High Court, is 
governed by Art IS5 of the Limitation Act (IX of I90SJ 52 Cal 746. 

974 8. 466, Nole 2— 

In committal proceedings the Magistrate had come to the conclusion that the accused was saue 
Held, that it was nevertheless incumbent upon the Sessions Judge if fie had any doubt about the 
accused s mental state, to hold another enquiry whether the accused was capable of making Ins 
defence and after taking the opinion of the assessors to have come to ihe conclusion whether to 
proceed with the further tnal or not , and the Judge s neglect to follow the mandatory provisions of 
s 465 must vitiate the tnal 34 F R. 1805/o/fozt>etf 7 Lab 315, 

986. 8. 476, Note 10— 

fioiwSoy— Bi • -* • n »» — 

ss 478 a 
commit 
Divisio 

at Kalra a successor to the Court of the Additional Sessions Judge of Ahmsdabad so as to give it 
,i--.sd ct.011 to make such an order 28 Bom. h, R. 1298. r 
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See al-^o 53 CM. 439 wlitre it is held th it the proper authority to make a complaint under s <76 is not the 
Court whidi took cognizance and issued process, but the Court which tried and disposed of the 
original case 

997 S. 4T6, NoU 33 V {end)— 

But see 51 U. D. J. 331 where 94 U. L J. 74 tr doubted 

lOOO B. 476, NoU 48 at the end— 

See also 5 Patna 450. 

1004 S. 476.B, IVeltmutary Note— 

An api>eal from the making or filing of the complaint by a Civil Court under s. 476 of the Code lies to the 
Court to which the former is subordinate and the pttmdure relating to such appeals is governed by 
the Civil and not the Criminal Procedure Code 63 Cat 837. 

lOH 8. 437, NoU 9 at the end— 

5 Patna 450. 

1189 8.556, AWe 17(11)- 

Held setting aside theorderoftheSesSions Judge, that ashehad filed a complaint against the applicant 
he was a party to the proceedings before the Magistrate, within the meaing of s S56 of the Code, and 
was, therefore disqualified from hearing the application in revision against the order of discharge 
33 Bom. U R. 1303. 

1020 8. 488, A^<7& 17 W- 

Whether Court can vary under s. 483 the order of maintenance so as to inaease the allowance.— It is held, 
that under s 488 a Magistrate has power to increase the rate of maintenance once awarded. 28 Bom. 
L. R.669, but It should be noted here that s 489 expressly provides for the inaease and varia 
tion of an order of maintenance on a change of circumstances, perhaps s. 469 was not brought to their 
Lordships notice m 29 Bom. L. R. 669. In fact there is no necessity to press in service s. 468 in order 
to justify an inaease in the rate of maintenance on a change of circumstances. 

1023 8.488, AiJ* 24- 

But see 28 Boo. L. R.669 and NoU 82 A {Addenda) 

1030 8. 438, A^a^ 56— 

See also 49 Had 891 for the interpretation of the phrase ** in the whole *' in s 488 

1022 S. 438,A^ar22- 

.Srf 50U. L. J.4I for thedefinitionof the word** tnean$"in« 488. The exprewion" means ’ does not signify 
only visible means such as real projien) or definite emplojment, but if a man is healthy and able 
bodied he must be taken to has e the means to supjiort his w ife. 

1127 8. 529, Note 3. cL (e>- 

But where a Magistrate not empowered to take cognizance of an offence does so the complainant is not 
liable to be prosecuted iii respea of the complaint if it proves to be false 5 Patna 447. 

1031 8. 499, A'^i!? 60-.,4— 

Seel Lah. SIS where it Is held that the order of the Magistrate regarding maintenance being conditional. 
Is ultra nres and must be set aside, see m\so Note *9, p. 1033 

1031 B. 485, A'o/r 59— 

See al>o 7 Lah. 565, 
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1036 8. 48B, Note 82 A— 

Order cannot be canceUed on the ground that the mainage was null and \old— Where a husband 
applied for setting aside the order of maintenance on the ground that the immage was null and 
void the High Court declined to interfere in revision as the applicant had adduced no evidence as 
to the illegality of marriage when the application of the wife was heard and disposed of, and it 
was further held that his proper remedy waste apply to the Jfatrimonial Court to have declared the 
marriage null and void 23 Bom. L, R. 1299. 

1067 8 512, Note^A— 

S. C. 43 A. 375. 

1113 S.526, Note 32 {tx)- 

The question as to whether a trial before a particular Magistrate is expedient for the ends of justice or 
not is to be considered from the point of view of the accused person as well and unless it is 
impossible to get a Magistrate other thin the one who has already convicted the accused on the 
same charge at a previous trial, or unless there be circumstances which would necessitate the trial 
of the same case before the same Magistrate over igiin, it is desirable that the retrial should not be 
held before the same Magistrate 30 C. W. N. 1002. 

1154 S 839-B, Note 1— 

Omission by a Magistrate to make a memorandum of any relevant facts observed by him at a local 
inspection under s 539-B of the Code is covered by the provisions of s 537, where such omission 
has not occasioned any failure of justice Magistrates ought to be careful to comply with (lie 
provisions of s S39«B. But there is no universal rule that disobedience of a mandatory provision 
in A statute has the consequence of nullihcilion of all proceedings, irrespective of any qiiesiion of 
prejudice 23 Ben L. R. 1026 (33 C. 46 followed, 52 C. 143 dissented from). 

1199 ^UUJi,Nolel^ 

Under s 861*A the High Court had power to interfere and direct the police to permit such interview 
inasmuch as that would be necessary to prevent an abuse of the process of the Magistrate who had 
passed orders under s 70 of the City of Bomb »y I ohee Act remanding the accused to police custody 

The word process” in s 561>A means in effect anything done by the Court 28 Bom. L. R. 1043. 

1201 8.562, AoAf 5— 

The words offence punishable with imprisonment in s. 562 sub-sec (I) contemplate an offence 
primarily punishable with imprisonment nn oBence punishable with fine only does not come 
within die scope of that sub-sec (1) 28 Bom LR. 1031, 

1204 8 862, NoU 19— 

See now 28 Boro L. R. 671 where il is held that an appeal lies to the Court of Session under s. 408 of the 
Code from an order passed under & 562 (I) of the Code releasing an accused on his entering into 
a bond to keep the peace and be of good behaviour 52 C. 463 followed 



CORRIGENDA 


164 Section 123 (6)— y 

Omit the words and figure or section 109 

164 Section 123 (6)— Insert the words and figure section 109 or before the word and figure section 
110 This amendment was effected by Act X of 1926 

1010 Note 14 add— 

Ste Now Act XII of 1926 which expressly provides for the punishment of such contempts with 
certain other limitations as to fine and imprisonment 

III Appendix Letters Patent Note 1 add— 

See now Act XII of 1926 which expressly provides (or the punishment of such contempts with 
certain limitations as to fine and imprisonment 

733 Nate 3— 

Since the amendment of sections 307 and 3I0 Note 3 and the cases cited therein have become out 
of place. After the Amending Act XVKi of 1923 2 Bom LRS3i>and30W 134 have become 
obsolete In accordance with a suggestion thrown out in the note the sections 307 and 810 
ha\e been now amended and now a Sessions Judge in case he desires to refer the case to the 
High Court can ask the accused to plead to prior convictions after the jury have delivered their 
verdict or assessors opinion recorded on the diargeof the subsequent offence After recording 
the plea as to previous conviction the Sessions Judge can then report the case to the High 
Court under section 307 
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CODE OF CRIMINAL PROCEDURE. 

ACT No. V of 1898.* 

(Jl» aneaded by JleU ZII of 1899, T1 ef 1900, I of 1903, IT of 1909, XT of 1910, IT of 1912, Till of 1918. 
X of 1918 «Ad Xft, XTIII aed XXXTII ef 1933.) 

\Reccived the Gove^‘nor-‘GencraVs assent on 22nd March, rSpS'^ 

An Act to consolldnto and amend the Law relating to Criminal Procednre 

Preamble WncRBAS It ts exp-^icnt to consolidate and amend the Ian relating to 

Criminal Procedure , it is hcrebj enacted as follows — 

PART I. 

PRELIMINARY ' 


CHAPTER I 

ShoR title, com* 1« (1) This Act ina> be called the Code of Cnmmal Procure 1898. 

mencement and it shall come into force on the first daj of July, 1898 j 

(2) It extends to the whole of British India but in the absence^of any 
specific provision to the comrarj, nothuig herein contained shall affect any 
sfieoal or local law now in force or anj speaal junsdiction or power conferred or any special 
form of procedure prescribed b> anj other law for the time being in force or shall applj to — 

(a) the Commissioners of Police m the towns of Calcutta Madras and Bombay, or the 
Police in the towns of Calcutta and Bomba) ^ 

{b) heads of \illages in the Presidenc) of Fort St George or i 

(c) village Police-officers in the Presidency of Bombaj , 

Provided that the Local Goxemment may, if It thinks fit, [ ’i- * * Jt 

b) notification in the Official Gazette extend an) of the provisions of this Code w ith an) necessary 
modifications to such excepted persons 


Extent I.— 'Local. 

Mete**— t* British India shall mean all tentones and places within Her (now His) Majesty's 
dotnimons which ire for the time being governed Her Majest) through the Governor General of India or 
throvigh my Governor or other officer subordinate to the Governor-General of India’ General Causes Ael'X.Qi 
1397, s. 3 (7). See also s. 15 of the Penal Code 

• For Btiteroent of Ob ect« and Rraaont fee Gatirte ef M a 1897 Part V p 863 for Report of «h» Select Comm ttee tee tl i 
89 P.rtV P.H and for Proc*edin«. In Council Ptot M pp mandSil and li <f ISW pp n.l01aBdm 

t The words with tbeaanetion of the Corernor General in CoDoeil were omitted be the Devolution Act XXXVlIIof 19*0 j 



14 


THE CODE OF CRIMINAl. PROCEDURE 


[Chap I 


* Bntish India ‘ u not stnonj-nious with * British possession.’ As the Natne States and the tnbmarj 
Mahals are not go\’emed through the Governor-General of India, they are not Bntish India and the Code as such 
does not cTtend to them. So it does not extend to the Ctvtl Station at Rajkot 10 B. 188 j tke Wadkwan Ginl 
Station, 14 Bom. L. B. 876 ; the temtor^ of Mohurbhunj, 8 C. 685 ; the tributary Mahal of Keonjhur, II C. 817 1 
and the lands occupied by the Hyderabad State Ratluty, 25 C. 20 (P.C,.) The Civil and Military station 
of Bangalore is not Bntish India, 12 M. S9. See also S Bom. L. B. 873. 

2. Places to which the Code has been extended.— (a) Schedule Districts in Ganjam and Vszagapatam 
{fort SL George GazetU, 1898 PL I, p J06), 23 M L. 3 670 = 12 M. L. T. 601 «- 13 Cr. L. J. 850 ; (5) Laccadne 
Islands {iZVL. 353), ditdaman and Nicobar Islands , {d) Sonlhal Purgannas{Calculla Gazette, 1898, Pl 

!, p. 665^ See 12 C. 836 ; (e) Angut District Calcutta GateUe, 1890, Pt I, p 799) , {/] Distncts of Hasanboght 
Lohardaga{no\\ Ranchi) Manbhum /hi/ainan, Parganna Dkalbhum and the Kothen m the Singbhum District, 
{CalcuUa Gazette, 1898, Pt I, p 714) , f^-) Purganna of Manpur, (A) Rnhsk Baluchistan ( CazetU of India, 189a 
PL II, p 221), (j) Oiittigong HtU Iracts{% 4 of the Chittagong HtU Bracts Regulation 1 of 1900 see however, 
17 C. 651), \f) Upper Burma including the Shan^tes,{k) Cochin and CA»« (poruons of the Codeare 
apphcable to certain Hill tnbes see Burma Gazette, Ih98, ^ f, p 322 and Burma Code Edition, J899, ppv 828 
and 629) (/) Island of Penw 10 B 2S8 

The Code has also been extended to the British Protectorates on the East Coast of Africa (order of 
Council, 1897), .S'orMafj/mid (order, 1899) , the Persian Coast and Jsatnds (1897) and anorderin 

Counalof 1884 under which /anxibar is to be treated as a Distnct in Bomtoy, the Judiaal Assistant being the 
Distnct Magistrate, die ConsukJeneral, die Sessions Judge, the High Court of Bombay, the High Court and 
the Secretary of State or with his assent the Governor General in Connal, the Authorities to exexosc the powers 
of a Local Government and of the Oovemor-General in Councily 

Iit2i B. f71| It was held regarding that though under ceriaiu orcuinstances in virtue ot an order 

in Counal ot iMb the Bombay High Court is vested with Onginal Cnnunal Jurisdiction, in the exercise ot 
which It would apply the provisions of this Code it had no Appellate or Revisional Jurisdiction. 

8, Places whee the Code U no longer.ln force.— The Garo Hitts, Uic Kkasia and Jaintxa Hills, die 
I\ttga Hills, the North Caehar Suh-dtmsion of the Cadiar District^ the Mthtr Hill Tracts in the Nougong 
Distnct, the Dtbrugarh Froiiuer Tncts in the Lakhimpur Distncts, the Lushai HiUs[%e!t Assam Gasette, 1898, 
PL II, p. 788), and the forth Caehar HtlU, 26 C. 871. 

4. Places ontside British India in which the Code is in force. — As regards Native States see 
Maepherson s List of British Enactments in force in Native States, wherein he mentions among others (a) the 
lands occupied bj the following Railways passing through Native states — Madras Railway {Mysore) 

G I P {Kurunduaiar) Nagpur and Chhattisgarh {Khairagarh and Nundgaon), Rajputana Malwa Bhaunagar 
Goudal, Sindhia(DAa//)wr Gwalior), Bhopal Sindb-Pishin,(A) the Cantonments of Quetta, Mittri, Secundenbad 
Disah Mhow, Nagod, Naogaon Ntmach, Satna, Abu, Deoil , (e) the Distnct of Quetta , {d) the Salt Sources 
In the Rajputana Agency {ej itae Rajputana Piugaimas under Bntish admimstration and some Native btates in 
Rajputana Agency, {/) the Hyderabad Assigned Dismcts, {g) the Civil and Militiry Station of Bangalore 
12 IL 89} (A) Mysore, (i) Kashmir (with certain limilations so lar as Euroj^ean Bntish subjects and their 
native servants, being Bntish subjects, are concerned). 

5. Code applicable to all Criali in Britub India thongta offeaeei committed on High Seas. — inal 
ot a Bntish seaman for an oOence committed on a Bntish sh^ on High Seas must be conducted under thi- 
Code, though the offen(re charged must be one under English Law, 21 C.782; 1 B. L. B. O. Cr. 1; 7 B. H C. B 
■Cr Cal 89 } 8 B. H. C, E- Cr. Ca. 63 ; 16 C. 238 - As to 4.ubstanti\e law , how ever, see U B. 227 and 25 B. 686. 
where it was held that the Indian Penal Code applied. 

6 Specific provisions to the contrary, $5.54, 55,56,68, 83, 84, 85, 86, 95, 102 127, 374, 37a, 37b and 
Sch. 11, col, 3 infra. But s 2(1) ot the City of Bombt^ Police Act IV of 1902, under which ss.54, 55 56 and 
83, infra are no longer applicible to the Police in the City of Bombay 

7 Special Law is a law applicable to a particular subject, s. 41, I P C. fhe Coroners Act IV of 
1871, IS an illustration of a Sptciil I.aw, 31 C. i; 16 B 159} 2 lad. Jor. (NB) lOL 

8 Local Law is a law applicable only to a particular part oi British India, s. 42, 1 P L~,eg the laui 
for the supprettion of outiages in Milabar cut nile^ made under Local Laws are not Local Laws, 23 P JL 
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TMf St^d hronher A tiuUtton <111 of 18M) U a Spcdal and Local ooiiftinn;; 'ptxial jiirisdictio i 
on the Uistnct Mapi^lratc and Ujipr «lo«n a 'pcciallofm of procedure and thcrif the provnions of this Code 
cann t lx. inwicd to control the iirocccdtnj^s rd the District MiRistrite 8 B. Z«. R 109 ■■ Cr L. J 968 

9 Special iarirdi lion— r/- (I) ihit conferred l>y Matt Act \\l\ oflM9s.3 rcgardin;, the idmlnls* 
trail n of Cnniinal Justice In the \iriKijwtam Acenc) Tnct 14 H 131; (2) 1 > ss io to 23 of the Catlle 
Trttlait /<■/ 1 1 1 1R7I (eacrpl In so far is the der>nttion of offence [s. 4 (o), para. 2 poU'\ Is made to include a 
complunt under v 20 of thit Act) 98 C. SOOt 34 C.928| (1) by Bom. Act \ Ilf of |pfi7 ( Aj/irc) escept 
• here the Code contains a sixcifc jmiMsin » to tlic tontnrs 10 B 113 

10 Special Power — e^ (I) |X)»er vested in the Govemor-Generd in Con cil to iinke niles confer 
nnR Onpnal Cnminil Junsdiclion on Indian Marine Courts by the Indian Marine Aet\\\ of]887 s.70(2) 
(2) the Common Law p» wer vested In the Cliancn.d High Courts as Courts of Record to punish for contempts 
(10 0.109? C) (3) the |>owcr of snpenniendcnce under s. 15 of the CS(j/iW-/fr/and that IS to sa> powersof 
revision over proce e dings of the Subordinate Courts 19C.W.N BTSaTCr L J 499 ; (4) the power to transfer 
Criminal Cases under s. 29 of the Letters Pstenl 6 If 93 ; (5) the power conferrtd on 5ec« n<l-chss Magistrates 
b> the Eomhay Ahkan Aet \ of IR7H s. 3 cL S and s. 56 10 B 181 See siso 28 B 697 

11. Special Form of Procedure— that ; rcsenbed by Act V of 1869 the Indian Articles of wtr for 
the tnal of Mihtar> ofTences. the C^mtnal 1 aw Amend nent Art ^\\ of 190S in Appendix. 

11 Effect of transfer of territory from British India to Natlre State Pendente Ute— In 3i A 118 
It was held that the Bniish Sev«ions Court had jurisdiction to proceed mih the tntl of an offence committed in 
temtory forming part of Ilntish India at the date of offence and at the date of commitment to sessions but 
transferred to a Native State before the case came on for tnal InSSA 578 the transfer took place afteracon- 
vicuon but before the appeals therefrom were heard and n was Ae/dihat the Appellate Court had junsdiction to 
hear the appeal 

i8«A. AppUeabOity of the Code to eaiet ander nn Ordinance.— Ordinance issued by Governor General 
In Council is a law and infringement of it an offence whidi must be dealt with according to the provisions of 
Criminal Procedure Code to the absence of any rules made by the Governor General 19 P R. (Crl) 1916 

18. Vhat preceedtB|t the Code ^overne.— It regulates only criminal proceedings, whether 

proceedings under section 2 (I) and (8) Workmens BteachofContract Act XIII of 1859 are oimtnaL I/eld\\ta\. 
section 370 tn/ra did not appl> to such proceedings 37 C*L 181. 

But 43 All 281 has held that the case under section 2 of the Workmen-. Breach of Contract Act XIII 
■of I859 istnable summanl) under the provisions of section 260ofthe Codeof Cnnimal Procedure ■= AIL L. 
Joiraal, Volume XIX p 22 S<fe83 6oni 33 29 which holds the contrao view 


Extent II— Personal. 

Note* —13. Police and CommUilooer* of Police —(1) The Code is not applicable exce; t where it has 
tieen specially extended to the Police or to the Commissioneis of Police in the towns of Calcutta and Bombay 
^1 C. 957 As to Calcutta Police {see Bengal Acts XV of 1866 II of 1886 III of 1890 I of 1898 also III of 1888). 
As to Bombay Police («e Acts XIII of 1859 XLVIIIof I860 and Bombiy Acts II of 1879 IV of 1882 XVI of 
1895 and IV of 1902) (2) It applies to the Police but not to the Commissioner of Police Madras (.SVr Madras 
Act in of 1888 Madras Code 3rd Edition p 844 (3) Portion specially extended to Calailia and Bombay 
Pohee S&42 44 54 55 56 68 83 84 65 86 127 202 and col SofSch. II also s 15a 19 C 993 aed 21 B 195 
■Ss. 386 and 387 have been by notification under the proviso extended to the Commis loner of Police for the 
town of Calcutta. (See Calcutta Gazette of the 23rd March 1904 ) As to Bombay see Note 6 supra 

14. Uadras Tillage Headmen —In the exetxise of the jurisdiction conferred upon them by ss. 10—14 of 
Mad. Reg XI of 1816 and s 6 of Mad. Reg IV of 1821 (Madras Code 3rd Edition pp 59 and 77) to try petty 
cases of assault, abuse theft, etc. the Code does not govern the \ illage Headmen. See Weir II, pi In 15 tf 
181 and 11 M 379 it was held that ss 480—432 do not apply to Village Magistrates. 

19 Bombay TOlage Police officer*.— Bombay Act Vin of 1867 st 14— 16 and s 37 of Bombay 
Reg XII of 1827 also 19 B.613 ^ 

16 Proceedings before village Police patel could be dealt with by the High Court under the general 
powerof superintendence conferred by the Letters Patent and not under this Code which is not aiolicible. In 
re Vasudeo Pundlilc 31 Bom L. R. 271 
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[Chap I, 


2. (Repeal of enactments notificatJons etc , under repealed ^ct'^ , Pending cases). 

Repealed by the Repealing and Amending Act X of 1914 

(1) Genenllj legishti\e enictments relating to procedure ha\eno reiros|>eciive lorce 5^^011 the 
•subject 2 B 143 , 2 A 74 , 20 M 431, 2 C. 223, and 23 C. 833. 

(2) Effect of repeal — Sc^ s 6 of Oenerat C/auses Act \ ot Ih**? 

3, ( 1 ) In ever) enactment passed before this Code comes into force m which reference 

IS made to or to any chapter or section of, the Code of Criminal Procedure 
References to Code Act XXV of 1861 or Act X of 1872 or Act X of 1882 or to dny other 

and^ other ^repealed ^^''^tment hereby repealed such reference shall so far as may be p'ricticible, 

enactments be taken to be made to this Code or to its corresponding chipter or 

section 


(2) In every enactment passed before this Code comes into force the expressions 
'officer exercising (or ‘having the powers (or ‘the full powers ) of a 
Magistrate,’ Subordinate Magistrate first class’ and "Subordinate 
Magistrate, second class,’ shall respectivelj be deemed to mean " Magistrate 
of the first class' ‘ Magistrate of the second class” and “Magistrate of the third class the 
expression Magistrate of a division of a district' shafl be deemed to mean ' SuWivisional 
Magistrate’ the expression ' Magistrate of the district’ shall be deemed to mean “District 
.Magistrate, the expression Magistrate of Pohee shall be deemed to mean Presidency 
Magistrate and the expression ‘ Joint Sessions Judge’ shall mean ‘ Additional Sessions Judge 
Note.~^ s 8 of Getieral Oausts AefX ofltw? -3 


1, So far SI may be practicable —These words refer 10 tlie repealed ActsonI) to the extent of any 
neeets iiy meonststeiiey « ith ilie prot isions of another Act See 12 H 94 (F B ) 


2 A UagUtcate of Police —This expression m 1 of Act XIII of 1839 {Breaekts of Contract bf 
Jf orMtnan) means Presidencj Magistrate Sea 23 C 63l where it was further Md iliat a Presidency Magistrate 
of Calcutta maj law full) take cognizance under s 1 of the Act of a complaint in respect of a contraa made m 
Calcutta the breach of which lias been committed bejond the local jurisdiction of his Court See p ixxi. 
Appendix \ If 

„ , 4. (1) In this_Code the following words and expressions ha\e the 

Definitions , ,, ' , . 

lollowing meanings unless a omcrent intention appears from the s ib;ect or 

context — 


• Ad\ocate-Geueral 


(o) Ad\ ocate General includes also a Government Advocate or where there is no 
Advocate-General or Government Advocate such officer as the Local 
Government may, from time to time appoint in this behalf 
Note.— Inclades — Where a definition includes certain persons or things it does not necessardy exclude 
other person or things not so included, 4 C. 433 at p 493. See also 8 M 5 , 22 B. 235. 


Bailable offence 
“Non bailable 
offence. 


(^) *' bailable offence means an offence shown as bailable m the 
second schedule or which is made bailable by any other law for the time 
being in force, and *‘ nontoilable offence means anj other offence 
Note —See Ch. XXXIX for provisions as to bail.* 

(f) ' charge ’ mcludes an> head of cJiarge w) en the charge 
contains more heads than one . 


Not*,— This definition adopts the view of Scott y in 8 B 200 

Note.— The words in I ncket were substituted for the words ' Recorder of Rangoon by the Loiter 
Enrvia Coi rft Act \ I of UK)0 {See s 47 and Sch. I ) 
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, /"f 

»e / cT 


■ OctV ci tScG>-»wTi ’ incJu^c’s anx o'lcrr «p<vixll\ ap,>vn^^.(^ 
hr I'le Ch cf ]o**ifr t»> f*«fhtrc« the hin«7C*nv <jn<-x h\ 7hi< C.x^^• to thr 
Or-k ol the Ov'WTt 

n1 w al-^wlll *n< 


->S/ VN. 2 J^ rs, sit sji f, 


Kelt.— rsBcUon {Irea to ISe Ofrt ef t>ie Cre«n.- 

■rfrr 

Coer fa' V o'l'iicx rn !•'< n o nee to-, sn 1 ’ oo^inr \’'V v X'l me tns s 
in whii^h 1 ro'ict><» ctr vith n or xnihoiit ihc I’u-' -t nxus, nnx 
-Con acconlxnrc xxiih the xcc» -d •xluxhilc or under anx liw txi the time h in^ 

in force arrest \niJ out xiarrart 


Xetn. — 1 Coder aay law —The o‘'<-n'e ot mxKinK in contrawnii'n oi ». s xnj Mkh jMccr 
int" lo led n t'-jt xection, sh>H be « o.icnirthlc oVnee s. s Vet 1 of ISjn ( 7// T'tens .1 f\. V> oIm^ 

<->- cider s.^•«c /’.'wXirr .5A7.*fc/ II of is-xi 

2 OlTeace eofnlxaWe erefl If power of arwl Itralted io parlieoUr ToH e-oWeert.— I’n ler iIk 
rer^el C fl of 1^ It x« xc Ac ./ 1 1 27 C 141 thxl the xiortK "a IVhceoifi Yr In tlic thiivo xf x 

Txi* mean •‘in and exYn ro’ice<ifScer** TIm. p>>w«f of xnx^t t«x> lit Imnlftl W xixj ivnuihr ihs* of 
r* ’ice^rfficert. 

Theo5ence>unders>a.4 and S of the (MtmKxx rrcxeninn of namnin;» Act were liel I coKiMrxhlc olTi mex 
xnthin the meaning of s. 4 (l)f/)of this Coda. 50 Bom 314 — 2S Bom IX It 979, 

3. Power of arrest most be aaqaallfled — Tlie j>ot>er of amr-t witlioul x\ xmnt tx.tctrx'il to in lli|x cl «t<c 
Is an iiwjoalihetl ivDirerand not a conduionxl junxcr nx In x, 24 of \ct Mil of |sX7 .-f./l of IS-t I oxxxr 

rroxincesi, xxhich only p\-es nght to a Pohcex'fiiccr to anesi miiKxuX wxrrxnt fn cixc the nxni Cil does nol 
furnish the secunij required by that ««tion 94 C. 69i 

ii See memorandum of chief cxigmr »hle olTciKes wiukr v 151 is/» c 
‘•Commissioner of "Commisxiomr of Pohex. inclmkx a Dcpnl) ComniisMonci of 

Police. - Police 

CoiiipUint ’ means the ilkgnlioii mwlc orillj or In \\rllm^I to \ M ii^isti tie \xtth 
a xnen to his taking action, timkr this Cixlc, tint some pcmoii whether 
onipaini. knoxx*n or unknown his committcil nn oflenci, but it docs not Include the 

report of a Polictsofficer 

Notes— 1 Interpretation —In SO a 910 (F B) it his Urtt thtt D>iii| hint imist ho lnlct|nx.lc I 
throujiout the Code as bearing the sime me iniiig isiUtiKd loit lu 40 C. SOO it p 304 U iv ix htH lint the 
word “complaint’ is used in s. 19s ttfm isol wnkr mn*orl thin the dcrmUluii of ODiiipl ilnt ax tli it scrllon 
dearlj coiitempUles prosecution at the Instmcc ol Poll x-olliccrs l/iulcrlliQN \ tf Pi • Code iiifonn iltoii 

Is defined as ‘ die allegauon mide to n xii^isinti, dm n p rsoii lus been (.iillt) of s<niie Ucxign itcd rtitnc 
It corresponds to the term ciimpliJnt ind k used «i iJ e rf-jv rittl nxtx In the s imn xciisc 

2 Other provisions as to ' eomplaliita.*— jV-r x i<k> for iiktn^ a>i,<)Innc<. of a coniplitiu x IPX for 
complaint h) or« inctioii in respect of xevenl offcnccx (ignlnst put Ik scr» nils mil ii|,aliixt put lie jnsikx el 
ss 196—199 for complaints In respect of piitlcuhr oflentex m 290—202 for pioccdiiri nftir uii.ntr iintj of 
complaint ss 203 and 204 for d1sm1ss.1l of complum,*. 24Hfor xiitlnlniwil ot coniphiiil x 2x0 for conipcimiion 
in the caxe of filse complaint s 439 for further inqnin in riM.x of dlxmlxxnlx of lomplfiliii x 517 for cases of 
omission etc in complaint 

3 Complaisant — {i) Seehons b/ the Code deaht^ xi/ttheoin/>Mnmt— See 170 mdl71 for directions 
•IS to Police-officers regarding complainants, s 200 for examlnitlon of coiiiplilnant x 217 for binding river 
complainant In Sessions cases, s 2a9 for consequences of absence of coinjil iln int in uarrant-cases and s. ■544 tor 
exjiensyi. of complainant. 

(n) ^7r«rra/^ arryofftfr/Ky The compHIni miy gi ner illy lx. m ide h) anj yenvu jn**r 

of the commission of the offence ntid not necessanly by the jwrty Injured ISO 600|91B 036|S^7t MX|4i4v 
L.J IS (A 20a4Si ,HC. 1013, 14 Cr L J 409(0) A Public Proxcciitor tan tinkc n coinci-hT ""l^ 
imkiiig the totnphint reed nol himselfbe iXvitiK^xnor hixe (Kruni il ktioivlnfge of tlie f WYu-^ia * >v 
offence 7 S 1/ R 77 = 19 tfr L. J 869 1 41 C. 1013. Ih 11 C. W N 170 Cr. L J 13, It w is hxw>-fv it 
before issuing process on such nllegitionx the Af igixtrile xfiould fcrtlixfy lilnisclf on proper m lr^ix» -T - 
for ixsitirts I rocesx Iixs been made out 9rr ulso 19 0 W N, lOM and 1009 j 22 B 112 j 14 
2 
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I <’ f { ^iti) Where statute Ixys down toho should cmhplttttt, tl tnust be complied wtlk — ss 132Tndl‘t5 
to 199 and Note under s 190 as to special provisions In several misrelhneous Acts . 

(n ) Is the person who institutes n complaint under the authority of another, n complainant *^See 
Notes 16—20 under s. 250 md Note 7 to s 196 

(t/) Function of a i.O}nplainant — The complainant merely sets tlic macliini.ry of tlie Court m 
motion , the Crown is really the prosecutor m all criminal cases, 12 C. W. N. 750 =7 C. L. J, 375=7 Cr. L. J. 312* 
4 Essentials of complaint — (r) Must allege an ‘ offence ‘ — 1 or definition of ' oftence ’ see tl lo) at p 2 1 
and Notes thereunder The very definition of complaint implies th it an offence has been coniiiutted Wh'-re, 


as It cannot be said that it was slated that they had committed any ‘ offence,’ B B. L. B. 66 = 15 Cr. L. J. 65/. 
A statement to the Magistrate that i person was using his house as a brothel is not a comphmt as sudi a use is 
not an “ offence ” under s 41 ot the Bombay District Police Act, 6 8. L. S. 254 = 14 Cr. I<. J. 320 See nl'O 
10 P. W. R. 1913 = 14 Cr. L. J 128 and Weip 1, 720 ; II, 149 and Note 1 1 to s 250 

(«) Musi be made with a vtew to his taking action under this Code — ^i) He must be a Magistrate 
empowered to take cognizance of offences on complaint under s 190 (l) (a). (**) There must be an express or 
implied request to the Magistrate to take action, 17 C W. N 980 = 14 Cr. L. J. 462 ; 36 A. 222. See 19 B. 51 , 
j 6 C.W.N 926} 35A 102; 26 M. 640 5 ^ M. 127 ; ISfkW.N 1051 = 12 Cr. L. J. 533 ; 12C.W.N.438. (i«)UnlesS 
I the statement is made to induce the Magistrate to take action under this Code, it is not a complaint Fliercfore 
I a stvtement made before a M xgistrate with the object of inducing him to taVe action under s. »2 of tlie Bombay 
/ Gambling Act IV of 1887 that n certain person keeps a gambling house is not a “ complaint, ” within the 
meaning of 8 4(A), 8 S. L. B BSsslSCr. I,. J. 657. Asking for a departmental inquiry js not a complaint 
80 C. 415, But although the petition may not call for the exercise by the Magistrate olliis powers, such an 
intention may be inferred by the subsequent conduct of Uie petitioner, 11 A. L. J. 529 = 11 Cr. L. J. 425. ^ 
petition sent by a husband to a ^taglstr'lte, not with a view to bis taking action thereon, but to recover Jewels 
allied to have been stolen bv his wife, does not amount to a complaint, 16 Cr. L. J. 466 (H). ' 

6. YHiat the complaint matt set out — ( 1 ) A complamt must contain a statement of the facts relied 
on as constituting the offence m ordinary and concise language with as much certainty as the nature of the case 
Will admit A complaint in which no facts are forth, but the words of the sections of the statute are literally 
copied, is a colourible compliance with the requirements of the statute, 15 C. L. J. 517 = 60 V. N. 1103 = 13 Cr. 
L. J.609. It need not, however, set out the details oi the offence. 32 M. 3. See also 27 C. 985; 22 B. 112. 

(«) Whether 'complaint' includes deposition 0 / complainant recorded under s .iOO, — See Note 3 
under s 190 i 

(«») It is not necessary tliat the section applicable in tlie Indian Penal Code should be set out in 
the complamt where on a complaint purpoiUng to be made under ss 193 and 21], I P C, the Magistrate 
after hearing the evidence framed a charge o! defamation , held, the failure in the complaint to luention specifi 
cally an offence under s 500, 1 P C did not jireveni the Magistrate from taking cognizance under that section 
6 Lah. 375. < < r , 

6. Error, omissioa or irregularity In complaint — maybe cured by ^537 See 3211.3; 8P.il. 1901 
and Note 21 to s.537 In 10 C. W. M. 1029 s=4 Cr. L. J. 170, however, it was held that a conviction under s bl 
of the Post Office Act, 1898, cannot be maintained in the absence of a complaint. 

7. Entire absence of complamt.— For the consequence of the absence of a complaint when one is 
required by statute, see 18 P. R, 1890 ; 37 0. 487 and Note 4 to s 196 and Note 19 to s 537 

8. Object of a complaint Is not to give Information to the acenaed. — It need not set out all the fact:, 
on which he IS to be charged See 32 M 3, supra 

9. What would amount to a complaint— (t) A Yadast by a Revenueofficer to a Magistrate charging 
a person with disobedience of a summons issued by Win, 11 M 443 ; (6) the submission of records by an Assistant 
Magistrate trying a rent suit to the Collector who was also the District Magistrate for starting a case under 
s.193, } P C., against the plaintiff in the rent suit, 26 A. 5t4;(£) the petition oi a complainant who, having 
once previously withdrawn his case, again prays to be allowed 10 prosecute the same, 4 C W. N. CCXXI , 

8 C. 717. R. 106. See also 8 C. W. K. 264 and 14 C. 767 (P.B.) , (d) proceedings of a Court under s 476, infra, 
sending a person to the nearest yfrr^las?, Magistrate, 43 B. 109;jl8 (M. 144; 7 A. 871 (P.B) ; 26 M. 98; 
(r) Oie report of a Police-officer in a non-cognizaWe case, 26 B. ISO (F.B.) ; so that when the report is found to 
be false, the Magistrate imy make an order nnder s 250 directing the Pohceofficer to pay compensation , 
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s A] 

»mt Set II Cr. L. J. ^18 (A.KI® S- R* 82 IS Cr. L. J. 752 j (/) |xmion pre^nteU to i Mdgistwte 
jinhe courit. of a Tolire erv)viin, iinpn;rninjj itt ptO|nlet) imJ prijmc Ihataaion micht \k tiken asain^t 
■cuniin j'cfsitns mIjo wertf alkired to ha\c rommiUetl Btj itlTcnct, 83 C« 1. S'e ilso ISH, L. J. 97 (Joar<); 

> ujniphlnt J>) a rri>M.v«ilinx llI^pec^ ‘f «»f ofleiicc% oiwltr ^ 124 A, I I’ L , put m under the orders 
of the local Go\-CTTtmem is a compUmi and i»>t a l\>1nx report, 32 M. 3; (A) an inforiintion laid b> a 
PiihceoflKXr cTnjK)«crcil under s Si of tlie District Ad, 6 8 L. R. 83»13 Cr. L. J. 752, 

<i)conimuni(ntion b) a Revenue Court to the DMnct Miclstratc that sudt .nction ns he may deem fit might tv* 
nCcn with cenam foivetl ilocumeiits tendered l>. fore the Ketenue Court 30 P. R.1905. A-rnlsoS P. R. 1831, 
O) information of supix>^d comtiii-sion o« an oflctice conummicnted !>> Uic ^l^istrirt Judge to a Distna 
Alaj^stratc with a m<-w to liic bitter nking iclnn is -i Magistmtc 35 A. 8 {(it) an application byn complainant 

to lu\e his witnesses •'umnwmnl coupled with lu$ oral illejntiore. 35 C. ill; [/) the report of an Excise Sub- 
lns|>ector, 15 C. W. N. LY ; ti«} « letter to a M iKisiritc stating tint <i certain person used insulting language 
towards him and llierciort. .uking him to lake action 17 C. W. N 4*3 = ll Cr, L. J. 76, and (w) as to when 
certain orders for tin. pnrsocution for offences mentioned iii v l<»s j/z/Vn ought to be reg-irded .ts complaints, see 
Notes under Heading III to s 19a tnfra. 

M. 21 A. li. J. 825 It was ArW.llnt tlie fiy mg Magistrate sn-inirt etpreasingati opinion that an alteration 
in a certain document w-as made after Uie doaiment had been filed in Court and thatihe acaised had not 
onl) committed iicrjurj butliad commuted an offence punishable under s 477, 1 1’ C, falls within the definition 
ofcDrophaintunders.4(A)andthat the Distna Magistrate had power under s 190 (a) to take cognizance oi 
the offences and that he could transfer the case formal to another ^^aglSlrlte subordinate to him. This case was 
deaded on the 8th of August. 1923, i « , lieton, the new amended Act came into fonx on 1st Septeml>er, 1923 
It i9 doubtful uhaher the rciwrt above mentioned would be regarded as a formal complaint under the 
amended b 47boitheCode 5<^26 Bom. L. R. 289. 

Where an tmormation is lodged with die Po'ice wnd die Police on enquiry report it to be fil»e, an 
intormant by an application to die Magistrate insists on a judicin) luvestigition, he is deemed to have prererred 
acomplaint toa Magistrate and a sanction or comphint by die Court itseli jnder s. 195 is requisite beiore 
cognizance of an offence under 21 (. P C can be takeit 4 Pat. S2X 

lO. What weald oot araeant to a cemp!aIot.->{A) \ complaint m ule to the Police, 6 A. 98 , 30 & 238 ; 
7K 563 30 C. 910 (FB ) .where, therefore, a fnvolou9 or vexatious complaint IS made to a Police-officer and the 
Mimstnte tak-es ciignizance onlv on the strength of a Police rejKirt bistHl uponsiicli complunt, no order tof 
«mpens.ation tinders 2S0 could be m ide . (,8) iietition to Institute proceedings under s. llO ors Ulvtfra 27 C. 

66 - - - ^ ^ . . , . ^ _ J 

^^>ing tor the redress of the petitioners grievances 30 C.«l5,(e) information given to a Police^fficer regard 
tn die commission of a enme, e g ‘ telegram to a Distna Supeniitendent of Police requesting a search to be 
made in the house of a partiailar person and alleging thrt it contained stolen property and upon which a 
search-warrant was applied for, 22 B 949, atp 956;(/)a letter from a Civil Court Amin toa Police-officer contain 
ing allegations charging the accused with a enme, 1904 A. W. H 265 ; Ig} a cliarge of def imation not contained 
m the petition presented to the Magistrate, but added subsequently b> the M igistrale ujwn statements made by 
the complainant m his examination under s. 200 tnjra vehethcr of his own accord or in conseijuence of 
bUg'estioiis from the Magistrate, 10 A. 39; (A; statements made iii a deposition by a complainant which disclose 
an offence, 14 Bom. UR. 141=13 Cr L J.2ST and 14 Bora L. R. 1166 = 1 Bom. Cr. a 237 = 14 Cr. L. J. 61, 
where the deposition vi-as made m iheconrsc of amalheldin pursuance of an order made by a Civil Court 
under s. 47b also 26 A. 183 and 20 C. 481 , (»> a petition presented to a Alagisuate bj a person, olleging 
thatan offence had been committed against the petitioner, but that hedid not desire to prosecute the wrong 
doer 6 C. W. H 926 ; (/) statement made to a Distna Magistrate as he.id oi the Police alleging certain offences 
against tlie Police but tluat he did not vvish to make a complaint, 35 A. 102; jr; also 11 A. L. J. 529, So also 
-a mere statement made to a ftlagistrate vvitliout any intention of asking him to take aaion, 36 A, 222; 
(Aj jietition making certain charges against a person and asking for an order on the Police to warn that |x.rson m 
the hrst instance, 15 C, W. N 1051*»12Cr. L.J.533;(/) the report Ot a village officer made to a Mamlatdar 
in his executive capaatj, though regarding anallegedtbeftof Governiaent property, Ratanlal 554, (i/i) a letter 
merely conveying a sanction of the Local Governmoit under s. 196 is not a complaint, but only an anthonty to 
-institute a complaint, 16 P. R. 1690 discussed in 8P.B. 1903=7 Cr. L.J. 353; (n) an application for issue ot 
process does not fill vnthin the definition ot complaint, 13 C. W. N. 98 =i2 Cr. L. J. 2 ; {o) an order under s. 476 



20 


THE CODE OF CRttllNAL PROCEDURE 


[Chap 1, 

SANkAtiAl^. NaiR, j ,S2 M. 49—58} (^)a petition put in rcp1> to a nouce issued b> a Magistrate calling on 
the accused to show cause uhj he should not be prosecuted under s. 211,1 P C for lodpng a false Infonnation 
witli the police is not a complaint, if the petition does not contain a prajer to the Magistrate to make an 
inquiry himseU,13C.Vf.K.Xll*, but if it contains a prayer tor a magisterial inquiry it is a complaint, ftCL W-K* 
854 See Note (9) (c) above , a report bj an Amin deputed to demarcate boundaries to tlie Collective that 
the accused had destroyed the pillars erected by him and earned away the materials and on which the 
Collector directed the Amin to look up the sections of the Penal Code ijid i>ut up the case before a Subordinate 
Magistrate is not a complaint, 12 C. W. N. 438. The report was merelj to bring certain matters to tJie notice 
of tlie Magistrate by wij of information and not for his taking action under the Code See also 26 M- 540, 
27 M. 127 , tf) so also the report of i peon contaming only a statement of wlnt took place when he 
execute a warrant under the Cea Act, but making no eriwess or implied reriuest to the Magistrate to take auj 
action IS not a complaint 17 C. W. N 980 14 Cp. L, J. 462 ;(t) or a statement that H kept a common gambhng- 

bouse to a Magistrate with the object of inducing him to issue a warrant under Bombay Ga*tihh’^^ 
flS.Ii R. 66 as 15 Cr. li J 6575 Qr(/)a petilionsent to a Magistrate by a husband against his wife, with a 
to recover jewels alleged to have been stolen by her, 16Cr. L. a.46&(M) A letter written by the Assistant 
Collector to the Distnct Magistrate in whicdi the former did not ask tliat any action should be taken by die 
Magistrate, but merely lor directions as to bow he should proceed did not amount to a complaint 40 A, ^41 = 
16 A. L. J. 662 } cee also 40 A 41* 

11. Report of a Police-ofllcer when and when not a ' eoiDpfa!ot.'->Though the words 'police 
report’ are not defined in the Code, the Legislature has studiously attached to the expression ‘ Police repwt' 
a peculiar meaning tliroughout the Code wherever the expression occurs, and has pointed out the occaS*®'*®' 
when and the purposes for which such reports should be made. See ss 157, 168, t70 and 173 
other sections ot Chapter XIV, Tlie only sections outside that cliapter where the expre*®*®” 

'Police report’ occurs are ss 62 and IM, infra Where a Police report goes beyond these occasions *bd 
purposes it must fall within Ui« definition of a 'complaint' Therefore when the offence is a non-cogni^*^^* 
one, there is no settion in the Code winch empowers a Policeofficer of his own motion to make any report 
to a Magistrate and if in sucli a case he does make a report it is a complaint, 28 B. 150 (F.B)> 
jf the report is made by Police-officer investigating a noixognisafile case under the orders of a 
trate having power to try such a case, he can send in a ' report ■ under s 173, oi/ro which would be a ‘ 
report,' 14 Cp. L. J 2t8 lAU.) So also if an information is laid by a Police-officer acting under s M of 
tile lionib IV District Police Act, 1890, it would amount to a * complaini,' 6 8 L. R. 82 w 13 Cr. L J. 752 , 25 B 
l3o. In 32 M, S it was held that where a prosecuting police Inspector acting under the auUionty of Government 
makes reports of offences, under s 124A, I P C , to a Magistrate, he does not make a report, ’but a contpiand 
The report of a Police-officer must be some statement made m connection wiUi or, at leist, under colour of, 
tile duty of the maker as a Pohcoofficer and jt is not the duty of a Prosecuting Inspector to report lo ® 
MagisU-ite offences under s 124 A, I P C .5ir« also 6 S. L R.82 = 13Cr L J. 752 where it vvis 
6S L B. tesla Cc.L J 92, tlvat die' polic® report* here tefecred to \s a report made under ^ 173, tn/r<i 
the conclusion of a Police investigation, but m 2 L B R. 146 it was lud down, however, that the report here 
referred to does not refer to report under Chapter XI\ exclusively, but includes any report by a Police-officer or 
anv vmtten information, even a verbal report madehy him. In U B B.(1914) 2ad Qr , 19 Cr. 19, it was that 
.1 Police report m a noivcognijable case ts a Police report within the meaning of s. 190 (1) ^b). It is submitted 
that such a consiruclion is too wide See also 40 C. 360 where it was held that the recommendation of a Pcvl'ce 
officer tor prosecution o5 a person vmdtr % 211, 1 P C-, w respect of lalse iniotnvation giveiv to the Police vs not 
a ‘complaint’ a- defined in the Code, but is one wrthin the meaning of tlie word ‘comphini’ as used fn 
195 . An application to the Magistrate impugning the correctness of the report of the Police that a certain case 
brouglit by peUuoner was not true and praying that the case against the accused named may be proceeded 
With is a coniplauit and it is irregular not to deal with tt Lalji Singh v Parsjit Singh 18 Cr. b. J. 754 

12 Stamp on complAiat-— An eight-aniu stamp must be affixed to an application containing a com 
1)1 Vint or cliarge of any offence other than offence for which police-officers may arrest without a warrant upder 
this Code and presented to any Criminal Court, Court Pees ^ctVll oi\S70 Sch If ArLl(r')ands 18 
13. Complaint and taneUon —See Notes to s 195, tufra under Heading Iff 
• European Pritish 

(.rj ‘ European British sutgect” means — 

it) Any subject of His Mijesty of European descent in tlie mile line born, naturalised 
or domiciled m the BnUsh I^ands or any Colony, or 
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(tt) Any subject of His Mijcsty who is the child or grandchild of any such person by 
legitimne descent. 

Kote.--Thc dcfinliJon of " Dnopc.m DnUsb subfcct” Is amended In important paruculars by the 
■Raaal Distinctions Act (Xfl of 182.1). Under the old definition a non-Etiropcan domiciled In Natal but not an 
European domialed In East Afnci n-ould hate been recarded as “ European Bntish subject.” To remedy this 
the present definition is substituted In the place of the old one. Under the present definition a person who 
cannot claim European descent will nc\cr be included under the dLfinitioii of European Bntish subject In the 
present definition Uic mention of the p.articiilir colonics bj name has beendropped and the words '■ any colony ’ 
are substituted 

Notes.-* 1. Ad Earepean British lebjeet forfeits his prlvlleje ender the foUowIag clreanitattces $-* 

All) European Bntish subject who, upon the summary inquiry mentioned m s 5 has been determined 
to be a Mgrant or who has been con\ictetl under s. 22 or 23, shall so long as he remains in India, be subject, 
beyond the limits of the said towiui, to the iiroMsioiis of the Code of Cnmina! Proceduru [other than those 
'Contained in Chapter WXIII (now Chapter IV) of the s.ameCode] applicable to an European not being a 
Bnti'di subject 

* If from any cnu^e he ta committed or held to bail by a Justice of the Peace to take his tnal bef >re a 
High Court, he shall not be at liberty to object to the junsdiction of such Justice of tlie Peace or High Court, on 
the ground of any thing contained m the former part of the sectioa” 

“ An office copy of the declaration recorded under s. 5 shall be pnma facte exidence, that the European “ 
Bntish subject named therein has been upon sucli inquiry, determined to be a a’agrant” 

“Sa%e as aforesaid nothing herein oontatned shall be deemed to confer jurisdiction over European 
Bndsh subjects on Magistrates, who, if this ^ct had not been passed would ha\eiiad no sudi jurisdiction.”— 
TAe £uropcan Vagrancy Ad IX of 1874, s. 30, see Appendix 

3. LagUlatift fentn ct Cottraor^Oteerti loCeascO —4n European Bnbsh subject in the Mo/usstI 
asas convicted by a Magistrate under the protasions of Chapter VII, Act X of 1872. He appealed to the High 
Court on tlie ground that the Magistrate had no jurisdiction to try the case inasmuch as the Governor-General 
in Counal had not the power, under 24 and 2S Vut, e 67, to subject an European British subject to any 
jurisdiction other than diat of the High Court, and therefore the jiroMSionsof Act Xof 1872, under which the 
pnsoner had been tried, were ultra vtres and itlegaL Held, that Ae jurisdiction of the High Court, as given 
by the Letters Patent, is subject to the legislative powers of the Governor General m Council, and therefore, the 
Magistrate had jurisdiction to try the case, 1< B. L R. i08< 

I 3. ** NatBrallzed.” — At least five years' residence is required 53 and 34 VicL, c. 14, s. 7 (Natural 
isation Act, 1870), amended by 33 and 31 Vict, c. 102 See also 6 M H. C. B. 7 and Act XXX of 1852 

I 4 **DoinieUe” connotes the place In which a man has voluntanty fixed the habitation of himseli and 
his fiimily, not lor a mere special or temporary purpose, but with the present intention of making a permanent 
home until some unexpected event sh-all occur to induce him to adopt some other permanent home Two 
things are necessary— residence and the intention of making it the permanent residence. Lord p Colvin, 

•I Drew 366 » 62 Eng. Hep. HI; Whicker f Hume, 7 H. L. Case* 121. ikealsoss S—i9 oi Ike Indian Successto'i 
Act % of 1865 

5 Child or grandchild by legitimate descent. — A iierson claiming the privileges of an European 
British subject under cL (ii), must prove not only legitimate descent but aL>o the of hisfatheror 

■grandfather as the case may be, 6 U. H. C. R. 7. 

6, At to trial of European Bntish subjects , see XXXIII, infra 

(■/j‘‘High Court” means, in reference to proceedings against European IJntish 
“Hi hC « ■ subjects or person** jointly charged with European British subjects the High 

Courts of Judicature at Fort William, Madras, Bombay, Allahabad, Patna, 
Lahore and Rangoon and the Courts of the Judicial Commissioners of the Centra! Provinces 
Oudh and Sindh m others cases ” High Court ” means the highest Court of Cnminal Appeal or 
Revision for any local area, or, where no such Court is established under any law for the time 
Ixmg in force, such officer as the Governor General /« Csanctl may appoint m this behalf 
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Notes.— For another definition of High Court, s 266, Chapter XXHI . 

1, ApplicabUity of definJtfon to trials of EoropeaD British sobjects.— This definilion must be read 
with "special proceedings,’ against European British subjects tomemplated m Chapter XXXIII, and not 
with reference to proceedings generally against Europeans, including proceedings in which they waive llieir 
rights under that Chapter When m any particular case the special rules contained m Chapter XXXIII, cease 
to have any application, the definition m the lormer pm ceases to have an> application to sudi a case, and 
the definition i« the latter part prevails, 12 B. 561. Where the accused, an European Jtntisli subject waived 
his right to be tned as sudi and was tried and senten<»d by the Citj Magistrate ot Karachi, it was held 
revision laj to the Sadar Court in Sindh (as .i Htgh Court ‘ in other Oise's ’ ) and not to the Higli Court of 
Judicature at Bombay as it would be, had the trial been under Chapter XX.\I1I See also? N.L.R.S3 = 
12 Cr. L. J. 436, held that unless and until the accused has definitelv cUinied to be tned as an rnropean British 
subject and his claim is allowed, the ordimrj junsdiction o» the Court ot the Jndicnl Commissioner as a High 
Court IS not ousted 

2. « In other cases.”— Including cases where I uiojican British subjects wane their right to be dealt 
with under Chapter XXXIII, 12 B. 561; 7 N. L. R.d2=: 12Cr. L. J. 428. 

3 Such officer.— fhe htter part of tms dehnuioii enables the GovernortJenenl m Council to 
appoint in outlying territories an officer to perform the functions ol the High Court under the Code 1 or niean. 
1 ng of High Court in (o) Upper Burma See Reg \ of H®! bch , s 1 under which the Judicnl Commissioner 
lEo High Cotot , (d) Southal iUirganms See Reg \ ol It.**!, «. 4,as amended bj Keg 111 of lb96, and 18 C. 

rljtuere JUerwara Reg I ofl877,s 3H,{d)Coorg Reg I oi jyOl.s lb under whicli the Chief 
Commissioner who is also the resident m Mysore isa High Court, (e) Oudh Act XIV of 1891 as amended 
b> Act X\ I of 1897 , (/J IV Fioulier Frootnee Reg Vlloi 1901, s Keg \IU 

OI 1896, s 6 (Ij{iij of Sell under which the Chief Commissioner and Governor-Generals Agent is a High CourL 
4. A single Judge sitting on the Original Side of the High Court is not a High Court within the mean 
ingots 19a (bJ, M/r-A ,5';ea2a 379 followed 40 C, 423. 

“ Inquiry ” includes every inquiry other than a trial conducted under 

this Code by a Magistrate or Court. ^ 

Notes.—!. Other than a trial— Words adopted from 16 C. 60S (F.B } ' Fttal' is not defined m the 
Code Set3 C. 764»2 C. L. R. 263, and Notes to s. The X^rait Bill, however, made an unsuccessful 

attempt to define the .word as follows — Trtal means proceedings taken in Court after the charge has been 
drawn up and includes the sentence (if any) on the offender It aI»o includes the proceedings under Chapters 
XX and X\II, from the time the accused appears in Court’ See also the judgment of Maclean. C J , in 23 
C. 863, Note 14 to s 3S0 and 32 U. 218. In 27 M. SIO it was held that an order under s l07, tn/ra was made in a 
■ CTiminal triil ’ vvilhjn the meaning of s 18 of the Letters Patent In 16 C. 121 it was held that ‘ trial ' as used 
in s 497 includes appeal 6ee also 12 H. 431 ;23 C. 44(s 955) , 1893 A. W. N. 223 (s 477) , 12 C. W. M. (s 191) , 
28 M I..J. 307 = 16 Cr. (i.J, 303 (s 107), 14 B. 160(s 482). .S^eNotesto ss 107 and no Also see 43 

M, 511 for the definition or ‘ tnal' Thwe it is held by the Full Bench that a proceeding undei section 107 is a 
* tnal and so s SaO applies to such a proceedings, 38 M. L. J. 370 

Held that proceedings under Chapter VUI otthe Code are ' inquiries ’ and not ' trj il-v A person 
called upon for securit) under the chapter is not an • accused nor is he guilty of any offence as defined m s 4 
50 C. S83 '' 

2. When may a trial be said to begin.- la a case exclusively' tnable by a Court of Session, the tnaf 
begins oulj after the commitment and tlie diarge isframed. In a summons-case, the /no/ really begins when 
the acciisert is (irought before the Magistrate , the particulars of the offence are stated to him and the Magistrate 
proceeds to hear Uie complaint and takes the prosecuUon evidence Under the definition, therefore, this 
cannot b<, an m<iiiiry The tnai must end m conviction or acquittal, there is no discharge Neither the 
Migistratc, nor the bcsbions Judge can mtertere under s 437 In a warrantcase it is more reasonable 
to Weat the proceedings after tlie framing of the diaigeas the and the rest an inquiry as held in IS C. 608 
(FB) /’ir SANhAK vs Naik, J in 32 H. 320— 226. begins when the accused is charged and called 

oil to answer and then the question before the Court is whether the accused i , to be convicted or acquitted 
and not whether tlie complaint is to be dismissed or the accused is to be discliarged. Fer Wallis, J ► 
32 M. 220 — 234. it is, settled l.tw Uiat the proceedings before a Magistrate in a wnrrant<ase under Chapter XXI, 
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tn/ra Are onl) an inqirio “nUl charge !« framed and on a diargc being framed Uxoitie a tn il, tlY.L.3 , 589 
16ILL.*r.iS03<«(l91l) M.R.R.6t0Bl9Cr.L.J. 87St 32 M. 318 referred to In n warrant case there K till a 
diirgu has l>een framed, no trtai Imt Onlj an tnqnxry In aMmmonsew-. the Intitnatiun prescribed b> s. 2-<2) 
takes the place of a formal charge, but it is oni> n diarge formal or informal that has to l>e lne<i,9 N. L. R. 42>«* 
HCr L.J.23n. Inrcvaston untlcr«. 4M nnd 4^7, tn/ro, tlic word viqutr} refers to proceedings ttfi to charge 
and the wonl tnalXo those «t/6-rdnrgc, 19 C.609 (F.B.) .9 A. 92. 

S. ‘ Inquiry.’ — This word is meant to Itic1odcc\cr> thing done in i cast by a SI igistrate whether the case 
has l>ecn ehatlengrd or not, 3 P. R. 1897. Under the Code it means not onl> an inquiry into an offence but 
extends to inqnmes into matters vhich arc not offences rroccedings under Chapter XII an, inquines 
within the meaning of s 4 of the Cotie, 22 C. 899; 23 C. 709; 13 C. V. H 420 » 9 Cr. L. J 278. So also are matters 
under ss. as, U7, ia3, eti_ \s to the mc.inmg of ‘judteal inquiry see 12 B, 36; ' pieltminnry inquiry,’ see 
ss l^'i and 47b , ’ I 'ictil inquiry! if* cxplatudon tos. fliul Xulea thereunder 

(/j “ In\csUgation includes nil the proceedings under this Code for 
‘ Im-esu., ition the collection of evidence conducted b) a Police-cjficcr or hy any person (other 

than a Magistrate) who is atithorizcti bt a Magistntt in tins fielnlf 

Note*.— 1 A* to Invettigatfon by Pollee-offleer*. .St-ess ISs, i^b, 157 and 174 

2 As to Investigation ender orders of a Magistrate. See s 1S5 (2) and (3> Section 20i, infra 
authonzes the Chief Presidency Magistrate or any Magistrate of llie first or second class to cause local 
in\cstigation to be made by n Sub•^faglstrate, PobceHiflker or any other person whom such >fagistrate thinks 
fit and the dt-finition includes the proceedings of any of Uiese persons so authorized, other than Magistrates as 
also similar proceedings held under s. infra. also 26 B. 533. 

Jndicul proceed («0 “Judiaal proceeding ’ includes any proceeding m the course of 

which eaadence is or may be legally taken em oath 

Note*.— 1. “We have added die words ‘on oath in this definition, bemuse the power to take 
CMdeiice on oath (indudiag affirtnatien and dee/ara/ton—bet General Clauses Ad \ of 1897, s 3(S8]J— 
isthe charactenstlc testof judiaal proceedings Ue have omitted the new words ‘ 

other proceeding consequential thereon! providing for consequent proceedings which the Bill as introduced 
pro|iosed to add to the definition, as they apjiear too wide. On ihe oUier hand, wehaxealteredthe word 
•means' at the commencement of the defimtloii into •includes' and have ilius given the Courts a certain 
latitude of construction . " — Set Cant Rep C/ \ V C. s. 193, explanations 1,2 and 3 .SJre Notes to s. 195 under 
Heading Vf asto what IS a * nnd Notes to s 476 under Heading I\ ior • judicial proceedings' ^rvl Note 

\GXO%AZbzsXo v,\iax zst' extra-judicial proceedings’ ^ ^ 

2 “Legally.” — This word has been added in consequence of the ruling In 1 A. 1 at p. 6. As to the 
distinction lietween a Judicial and an Administratne proceeding, see 12 B. 36 at p. 42. 

3. Peflnitlon confined to proceedings under Code — Fhe above definition must be chiefly applied tO 
tlie proceedings under this Code, 7 C. 121 (F.B) , 23 M, 944. For other explanations see 2 H. H. C. R. 43; 
12 B 38 ; 4 N. V. P. 6 ; S V. R. 59 , 12 Cr. L. J. 329 (Sind) 

4. Rhat are Jndlelal Proceedings?— (a) The proceedings jn which a .Magistrate comes to his 

determination as to the fitness of sureties under Chapter \ III of this Code 2 S L R 11 » 10 Cr. L J. 229 
(rr/rmwg to 10 M. 232, 20 M. 339 and 24 C. 1S5) 5irealso26A 371, Note 3 to s 122 injra. (i) An inciuiry held 
b\ a Magistrate before issuing an order under X |44 inJra,i9K 18 (e) Proceeding in which the statement of a 

witness IS recorded under s. 164, tnjra, 5 S. L R. i74.= 13 L. J 33, 8 Bom. L. R. 989 (</) An investigation under 
Chapter XIV by a Magistrate, 29 M. 89, 16 M. 421, (r) Proceedings of a Court of first instance on anappheauon 
uinler s ms The order granting or refusing sanction is a judiaal act Conserjuently the proceedings of an 
Appellate Court under sub-sec (6) of s. 195 in whidi the Court is invited to review the proceedings and the 
propnety of the order of the Court of first instance are also judicial proceedings, 10 M. 232; 20 K. 333; 23 M. 210 
and seeiZCe.L J 1 (Cal) , where these cases are followed and 7 C. W. N 423 and 16 A. 80 are dissented from. 
3'^# Notes tos 193 under Heading XWII (/) Investigation proceeding under s. 202, r«/ra conducted by a 
Jsubordiinte Magistrate on a complaint which was taken cognizance of by another Magistrate and sent to him 
for inquiry and report, 38 a 72; 2 Cr L.J 118 (Mad.Cr.A.619 of 1903), but i«23 M. 22X (^) The proceedings 
ot a Court holding a prebminary inquiry under s.476.f»/rB, 37 C. 5X (A) Mnmtenance proceedings under Chapter, 
\\\V1 9 A 234. (») Proceedings unders.SH SsailO. (y) An inquiry conducted by a M-igistrate into the 
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truth of an allegation against a subordinate offictal contained in a petition presented to Deputy Commissioner, 

28 A. 89, nhere 32 C. 867 is dulvguuhed (/) Proceedings in execution of a decree, 87 C. 613) IOC. W>H.93; 10 

C. L. J. ISO « 10 Cr. L. J. 664 ) 1 P. R. 1910 <= 2 P. W. R. 1910 >3 11 Cr. L. J. 60 ) 10 N. L. R. 177 « 16 Cr. L. J. 161, 
.SiTfalso 10 B. 288 The cases S3 C. 867 .nndSSC. 133 are overrtded and 7 C W. N. 423 is no longer bw 
(/) Proceedings under s 8 of the Reformatory Schools Act \ of 1876 (now Act VIII of 1897), 14 B. 381. (w) An 
inquiry under the Legal Prachitoners Act Will of 1879, 6 M, 2S2; 9 A. L. J. 166 s 13 Cr. L. J. 190, (») An 
inquiry under the Coroner^ Act IV of 1871 (o) An inquiiy by the Collector under the Incotnelax Act II of 188*3 

heanng objections to assessment, 44 P. R. 1909 » 3 Cr. L J. 128. ( p) Inquiry by tlie Registrar of ttie Presidency 
Court of Small Causes as to proper service of summons, 18 C. W. N. 1323. {g) A proceeding l>efore a Magistrate 
for the recovery of Municipal cesses under b 84 of the Bombey Alumcipal Act\yi. of 1873), 17 B. 731. 

5. What are not Jadiclal Proceedings?— (a) Proceedings of a Magistrate puri>orting to be under s 88 
vifra, taking bonds from an appellant in a criminal appeal toappear(i) before the Sub-Magistrate in connection 
with the taking of further evidence under the orders of the Appellate Magistrate, and (ii) before the Appellate 
Magistrate himself in connection with a depanmenal inquiry into a charge of bribery against the Siib-Magistrate, 

29 U 1 100 , see also 3 C.743. Dut see now the amended s 68 which authorizes a Court to enquire into claims <a'> 

to attached property and so sucli a proceeding will now be a judiaal proceeding (9) examination by a Police- 
officer under s 161, IIB 659 (f) Taking of a statement unders 164 by Magistrate not only aulliorized, 11 B.702. 

(rf) Giving a sanction under s 197, tnfra by the Local Government, 27 M.94 {e) A preliminary inquiry held by a 

Sub-divisional Magistrate at the direction of a District Magistrate, into the circumstances of a complaint against 
the Police with a view to ascertain whether the District Magistrate should grant sanction under b 197 or not 
23H.22a, butwsul>note (/)to note above t/j The proceedings of a District Magistrate unders l2-> Cr P 
C, for cancelling a bond for keeping the peace or for good behaviour, 37 C.72 Cf) A prelinnnaiy iiuestigation 
undertaken by a Court Itself under s 202, Sundvra Iver, J , m 21 M L J.795islOM L T.47 = (t911) 

2 H. W. N. 9 12 Cr. L J. 323 , We!r II, 167, See also 23 M. 223; 4 C W M. 366 and 22 B. 936, (//) Calling for 

records under 8 43d,lSM.L J.489 = 3Cr L 3.118. (r) A departmental inquiry falling within s 197 oi £o>h 6>V 
Land Revenue Code V of 1879) 22 B. 936 (y) Where Telegraph aulhonties, having had a cliim made 

against them by the heir of a deceased employee referred it to the District Judge for venfication and he inquired 
into his claims held tliat proceedings before him were non-judicial, 6 A. 103, See also 80 B 923 (P C.) ; I C L. 3. 
Ul, and (A) where the person conducting the proceedings was coram non-judtee, 20 C. 719 and 724 , 35 A. 102. 
offence”'^^"*^^^'* ‘ Non cogmnole offence” means an offence for, and " non co^miz 

" NoiKo^nizahle cise’ meins a case in which a Police^ifhcer, within or without a 

case Presidency town, may not arrest without warrant 

Notes —1 As to such offences under the Penal Code aixl other laws See CoL 3 of facli II 

2, Effect ofaii offence being non^cognizable — An offence unders 9 of Act I of I979[0pi/ri/t) is i 
noivcognizable offence and is tlierefore one for which, by this section, a Police-officer cannot arrest without 
warrant , and he has, therefore under s 155, no authority to investigate such an oftence without tlie order of 
a Magistrate nor under s 165 can he make a search m respect of it, 24 C. 691, See aUo 27 C. 141. 

, (n) “Offence means any act or omission made punishable by any 

law for the time being in force 

It also includes any act in respect of which a complaint may be made under s 20 of the 
Cattle Trespass Act, 1851 

Notes Notes lO and 11 under cHA) 'coraplamt ' atiic 

1. Offence Inclndes crimes committed beyond British India —The word •• offence ” now includes under 
s, 4, 1 P C , as amended by s 2 of Act IV of 1S9S, evdn acts committed oat of British India. See also the 
remarks of White, C J , m 26 M. 607. See s 188 tu/ra 

2. Other definitions of “ offence.”— Tins definition is the same as s 3 (37) of the General Clauses Aei 
X of 1897 Compare ihis with the definition in s 40, 1 P C. The word ' offence’ as used in the Extiadition 
Act \X1 of 1879 IS not restricted to offences as defined jn s 40 1 P G, or in this Code 26 U. 607, 

What is an offence T-~-( a) A mere breach ot contract is not under cL (I), s 2 of Act NIIl of ISa"?, an 
offence withm the rae.aninR of s. 4(0) 4 C. W. N, 253; 4 C W.N.201; 4 H.234 The proceedings of n Magistrate 
up to nnd inclusive of the passing by him of an order lor either tlie repayment of the advance or performance 
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•of the contract <lo not constitute a trial for nny oflems. It Is only uhen the order has been disobeyed 
that there Is an offence, SO M. SS5 not followed, 33 & SS 1 83 B. S5. Out tee 1 1 A. SOS and SO H. 339 at p, S33. See 
■also Appendix VII, Note 7 at p. Uxs*! (8) Neglect to maintain uife or children is not an offence and an order 
nmders.488, tn/radocs not amount to a contirtlon foran offence, 7 W. R 10] 9 B. H. C. R. Cr. Ca, 81 ; 13 p, R. 
18S9]16M. SSfaiidscf Note A to s. 483 (r) Ifmler the Railways /fr/IXof 1 890, s. 113, cL (4X travelling in 
a train n itirout a proper pass or ticket is not nn offence, 20 A. 95 ; 11 C. W. H. 100. See also 18 B. 400 j 20 H. 3SS 
and 1 Bon. UR. 166. (of) An application to tike |iroceedmgs under ss. t07, 110 or 143 is not in accusition 
an respect of offences, 16 P. R. 1893:37 C. 6621 20 C 729. aho 42 P. R. 1909 ; 1900 A. W.N.206;25 B.«S: 
and Notes under ss. 107 and 110, i«/ru (r) Inability to give a satisfictory account of oneself is no offence, 
3 N. L. R. 91 e=5 Cr. L. J. 431. (/) Keeping i disordcrl} lioiisc is not an ofl'ence tinder ss. 3 ind 9 of tlie 
Rergal Dtsordtrly Haute /let 37 C. 287. Tlie mere use of a house a.s a brothel is not an offence under s. 41 
•of the Rovibay District Roltee /tel (IV ol 18)0), 6 S. L R. 224c: 14 Cr. L. J. 282. See also 1897 A. W. M 25 for 
noivcomplnnce with the terms of s. iG of rnuting P/ess yf^/XXVof 18f»7 

4. What amoenta to an offence?— (a) Omis-ion to comply with an order made under cl (1), s 2 of 
Act XII of 1859 IS an offence, 24 U. 660; 33 B. 22 and 29, tufira (5) hiilure to prepare and to retain counterfoila 
■of rent receipts, as specified In s. 88 of Mr Bengal Tenancy /tctVlU of IBSS (BC) is m offence, 9 C. W. K. 816 
a=2 Cr. U J. 532 (c) A fine imposed bj a Magistrate unders.8o{ ytllace Chowktdar /tel\'\ d{ 1870(B.C), 
upon the collecting member of a I’anchvj-at, is in respect of an offence as defined in this clause, 23 C. 241. 
{d) Omission to stamp a shvre-vnmnt under s. 35 of the Indian Comfianted /tet VI of 1882, 20 C. 676» 

5. Cattle Trespass Act I of 1871— .SVrl UB^R. 11 = 6 Cr.L.J.122; 34C. 926. It follows from the 
definition tliat a person against whom an order i:>niade under s. 22 of this Act is a “ person coiuicted on a 
trial’ md an appeallies against such conviction under s 407 tn/ra 29 M 317 Seep Ixv I of the Appendix 

(fi) ‘ Officer m charge of a Police-sution includes, when the officer in charge of the 
Police-station is absent from the station house or unable from illness or of/ier 
‘ Officer in charge ranxe to perform his duties, the PoUcc-offlcer present at the station house, 

of a Police^stitioa” ^ho is next in rank to such officer and is above the rank of constable or, 

when the I.ocal Government so directs, any other Policeofficer so present 

Motel.— 1. This chuse does not vppi) to the Police in Cnfcntta .ind Bombay See 31 C. 557. C/ VpJ>er 
Burma Crttmnal Jnttiee Regnlalion V of 1892 Sch., ss 6 and 7 

2. Under s 551, iw/rtf the power of an officerin charge of a Pohce^tation may be exercised b> Police 
officen, supenor in rank to officer m charge of police-station tkroughout the local area to whidi diey are 
appointed. As to such pouert see ss SS, 56, 91 127, 128 |S3, la6, >57 and 175, mfra As to liis duties see 
SS.6S, 62 154, 169, 173, 174 and 175 infra 

3. 'OfBeer in charge of a Pollce-etatlon ’ include! the Senior Police Conitable in the Uadras Presi* 

dency.— Under the powers conferred by this section, the Madras Government has directed, b> Judicial Notifica 
tion Na 3, dated 3lst Jviuiar>, 1883, that the Senior Constable present at any such station shall be deemed 
to be the officer m charge of the Policestation for the time being, dunng the absence of the officer m 
•charge as defined in this section. See Local rules and orders made under enactments apptytng to Ihe Madras 
Presidency. Vol I Part II p 165 1911(1)M W, N 231 =9 M. L. T. 414 = 12 Cr. L. J. 190. also 42 Mad 

-446 = 36 M. L. J. 252 

i. Duties of an officer In charge of Pollce'itatlon, M -W. P,— The officer in charge of a Police-station 
IS responsible for the conduct of the Police located under liis charge. All reports, informations or diarges 
made at the station-house will, dunng his presence be made to him, and alt proceedings taken thereupon 
will lie by his direction. The wnting of ill station dimes registers, etc, will be committed to tlie Head 
Constable writer, but the officer in charge of a Police-station will see that the record made is faithful and 
true If die town or atj m which he is st-tuoned is ivovided with a Police for the protection of Iiic md 
■propertv , he wall see that the Police are v igilant and constant on their jiatrolling duty, that propertj is protected 
and enme prevented, and on the commission of an offence he will ascertain whether such offence obtained com 
mission through neglect of dut> 

He will receive the reports of all village indemiuire from them particulars relating to any 

•bad or suspicious characters resident in their villages, or absconded offenders connected therewith. 
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On receipt of information of crime, he will, m all cases inwhidi investigation is imperative whether 
by demand oi the" injured party or by the nature of th6 offence itself, either pniceed'^himself or depute a sub- 
ordinate for tlie local ’ ’ eruslng the report of 

the proceedings of tin » his subordinate, that 

the investigation has t , r..: * 

Wlieneverondutyinthe interior of the artle he will take every opportunity for collecting information 
of tlie characters and events bf Ins circle, that he may have an intimate knowledge of the people around him, 
and more especially of the bad or suspected characters of importance, and he will see that his subordinates (the- 
writer alone excepted) also take every opportimtiy of acquinng intimate local information 

Sections of Police-station within hts circle, as well as ail village Chowkxdai s, will be kept under his 
constant supervision and control and assisted bj his subordinate officers and Police, he will see that duties 
devolving upon them are not neglected — Cr Ord W' P, s. 10, p 2GS 

(y ) Place, includes also a house, building, tent and vessel 
(» ) " Pleader used with relerence to anj proceedings any Court, means a pleader =>= or 
a Mukhtyar authon/ed under any law for the time being in force to practise 
“ PkwleT m such Com t, and includes an advocate, a vakil and an attorney of a 

High Court so authorized and (2) any other person appointed with the 
permission of the Court to act in such proceeding 

Notes.—!. When action against pleader maybe taken.— Under s. 340 every accused person has a 
right to be defended by a pleader A plender should not be suspended during the pendency of the 
ense fur my alleged misconduct jO C 256 The proper procedure would fce to call on him to show cause, 
after the criminal case in which he had Iteen retained liad terminated A Sessions Judge took exception to 
the fact that the pleader for the defence Ind put forward witnesses who, lie must have known had been 
tampered with and threatened to report lus conduct to tlie High Court Held tJiatthe remarks of the Judge were 
improper and that it was the duty ol ihe pleader to call witnesses for the defence if his client insisted on 
8ubmittin„ their evidence to the Court 3 Bom L. R. 562. 

2. Lawa in force governing Legal Praetilioners — See the Legal Prachhoners Act XMII of 1879, 

as amended by lAct IX of 1884 and XI of 1896 For Upper Burma, see s 25 of Reg I of 1896 and notifications 
thereunder in Burma Gazette, 1900, Pt fV, p 384 For Bntish Baluchistan see s 20 (I) (c) of Reg VllI of 1896 , 
for N W Frontier Province, see s 9 of Reg VII of 1901 and also Rules in Gazette of India, 1902 Pt. II p. 5, 
see Bombay Act XVII of 1920 , 

3. What amonnU to practise.— A mere petitioner writer who attends Court all daj cannot be said to 

practise 18 W. R 21 Only persons entitled to appear plead or act in Court can be said to practise 14 C 556 at 
p. 565. , r ^ 

4 Jffnlfbtjrar — Clause (r) oS s- 4 was amended b> Act XXXV of 1923 as noted beJow The axoea^ 
ment Consists in taking out the word* Mukhtyar from its former proximity with the words *' other person ” and 
transposing It to a place after the word '• pleailer The effect of this transposition it is submitted will be to 
give legal recognition to Mukluyars and placing tlitnnona levrel with pleaders so far as cmniiial proceedings are- 
concerned. It IS also submitted that under the new amendment special permission in each criminal case will not 
be necessary in the case of certificated Mnkhtyarswrlified underthe Legal Practitioners Act XVIH of 1879 So 
the rulings.aboiit Mukhtyarsin 33 C 408 , 30 A 66 have become obsolete in view of the latent amendment 

Another elTea of the ttansposition of the word Mukhtyar from its place m s 4 (r) tuidex tlie old Code 
is di It iny person without any professional certificate or qualification can be appointed to plead or act in a 
cnmmal proceeding vviUi the permission of the Court and it was Ae/rf in 50 B. 260 that an estate manager can 

pte-vd loT Ml -iccused with the permission oi the Court ) 

8. Otherperson appointed.— i0i4|/jcomeunder this designation, even outsiders 14C 536(F.B)l 
7 H. C. R. Appx. 37 , 6 H. 100 and 12 . M. L. J. 334 I or representation of accused by her father in law and 
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6 With the permltitoB ef the Coart^Under \heCtKls of 1{t6I tlic {^rmi<:<;Ion of the Cottrt uas not 
nece«,iry for nnj pervtn to represent an accjiscd The ncce«5U> for the |>ermicslon of the Court {ip*t 
pfo\f(1ed f *r In Act W of (now repelled I»\ A"f Will of IR7f)^ II C, R. App 87. ■> 

7. Coniideratloni which ihootd fnlde Jod^et In exercising discretion —In geneni iu> |)ersoiMvho is 
not a fju''hfied I cfpil PncutioncrOiouId Ik: i>crmittetl to ai'iteir In any pn>ceeding except to preventa possible 
rntNcnimge of Justice M.H C.Clrc Dls Ho 1433 JudiciM dMwl 18th October T1 eMagistmte in deading 

Mh< thcr pemnssioii should be gittn or not to i iinvitc \ikli sliould consider the peisoml clnnctcr of the vaki! 
C. H R. C Cfre C. No 3493 ditcd 30t!i October IKOO itul 12 M L, J 354 It should >>e noted honeter tint such 
rules do not ippl) to Mnkhtj ir\ wlioxri. usu illj i|u ilified Imllcnses tlie Judge must see thxt tlie defence of 
an iccu>ed jiervui is not shut out b\ tin. fact tint Im. is rti*rcsciited b\ iMukhtjnror otherpnvste persoa 
7/r 33 C. 4SS; 1 M X4,6B 14 Tht discretion should larj;cl> dcj>cnd on the tpicsti n whether the accused is 
In a jKjsiiion to cnipl »\ n \ akil ( r a pi adi r and wlatlier In. elects to do so 

8 License for one district does not confer riAht to practise In Criminal Courts of another district— 

ft w IS coiUtiukd tint a plesd*.r wlio held a license tmdi r rules jrained uiultr s |6of llie ^indA Cor/rfs of 

1 ’Uki to practise in a particular district nnsa nntteroi nght entitled to practise in all Cnminal Courts in Sindh 
und r s. 4 fr) of this C^e Ar/rf dial the rules rtlaud t iliothCisii and Criminal Courts and that under the defim 
tio 1 < t plcadir, no pleader unless duK uithonrsd t< | ractiM, in tlie particular Cnminal Court can claim of right 
tall. {x.rmiucd to practise in sudi Court 48. L R 207 12 Cr L J 118 S e aKo 7 S L R.9S = 15 Cr L J 332 

9 Doty of pleader when appearing In district fo which his license does not extend —It is the diit> of 
a pleader, who ipjaears in a Criminal Court oi a district to ashich his sonad does not apply, to infonii the Magis- 
trate lint he cannot appear as of right and to apply for |iermissioii under s 4 (rk The lietter course is not to 
accept a fee or an engagement until that permission has l«ecti recorded. Hut if the pleader accepts an engage" 
mem before attending Uie Magistrates Court he ought to explain to his client tint Ins appearance will be 
contingent on the Magistrate s pemilsslon 7 S. L. R. 93 s 15 Cr L J 332 

10 Legality of general orders regalatlag right of persons to pleadlnCriminalCourts—fujCai — 
Where a Sessions Judge laid down that, as a general practiM Mukhty'frs should be allowed to appearm eaery"* 
c!k« in Magistrate s ^urts and dial as n general prictice they should not l>e allow ed in any case to appear in 
the Sessions Courts Jie/dxhix both the general nile^wereetiually erroneous. It must be decided in ea^ case 
whether a Mukhtyar will be permitted to appear 36 C. 483 U here a Magistrate refused permission to a Mukhtyar 
to appear in any two cases and also passed a General Order refusing him permission to appear in any case 
before him owing to the latter s alleged misconduct in Court on a particular day Held that the orders were 
bad and that even in pumsiwng the Mukhtyar for tlie pameuiar misconduct the Magistrate should hasedealt 
with die matter on its own merits giaing the Mukhtyar an opportunity of defending himself 7 C. W N 524. 

(5) All — Where the District Magistrate issued a notice tJiai Mukhtyars can appear under s. 4 (r) only 
w ith Uie Court s permission held that he did not act without junsdiclion. 

Per Banerjx J—M permission to act in acnmiinlcase is asked tor by a Alukhlyar, who holds a 
certificate empowennghim to practise surti permission shoidd not\ie relused except !or vatid reasons. 

Per Rtchardi /—In considering whether or not pemiission should be granted to a Alukhtyar, who has 
quahhed himself with a certificate provided I y tlie legal praehMt ri* e\tt the Court ought toronsider ev«y 
application on its merits 30 A 66 

(r) Mad —In Madras H C. Pro No 33, dated llth January I87a (Circular by a District Magistrate 
directing tiiat as a rule, none but pleaders who had passed the prescribed examinations should be allowed to 
appear in the Subordinate Cnmin d Courts of the district was hetd u/rra virrr al»o 12 M L J 354— Weir 
II, 490 So too, an order by a Divisional Magistrate to his bubordinate Magistrates Uiat a certain private vakil 
was not a proper person to be allowed to appear as a pleader in criminal cases. SeeVX^d H C.CaseNo 2493, 
dated 30th October 18S»0 JrralsoM H C. Pro No 263, dated iStli January 1886 M H C. Pro No 397, Judicial, 
dated 8th 1 ebniirj, 190> A Magistrate cannot pass a general wder prohibiting a pmate aakil from appeanng 
and practising in all cases before him 4 M L. T. 91 

It Accused must not be prejudiced by action against pleaders —The deience of an accused sliould 
not l>e shut out merely by the fact that he is repersented bi x filnkhlyar, 33 C. 433 

12 Right of pleader to refuse brief.— A pleader is not bound to aixept a bnef offered to him nor ^to 
state his rea«ons for doing so 12C.W. N SSI 

13. Admission made by a prisoner's vakil cannot be used agaiast the pnsoner, 11 W R 49 _ 
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11. Fleadev b boBBd to coadBctthe cMecTeulf fe« BetvboUFpAld.>-A vaki! is bound to appear and 
conduct his case even if the fee or any portion thereof remains unpaid, in the absence of any agrenwent to the 
contrary or at least notice to that effect to the client in sufficient time, to enable him to make other arrangements. 
^i-Sankaran Nair, J , 37 M. 238. 

15 Professional miscosdnct to abandon cate in middle.— A pleader who abandons his clients case 
■while the client is in the dock acts improperlj After having ona taken up the case it Is his duty to see it 
terminated liCr.L J. 379 (C.) 

(j) “ Police station ” mecins an) post or place dedaretl, generally or speoallj, b) the 
‘ pohce-stauon ” Local Government to be a Pobce-station, and includes an) local area specified 
by the Local Government m this behalf 

Note — This clause does not apply to the Police m the towns of Calcutta and Bombay, 81 C. 857. S(t 
also s. Sol tnfra 

(t) “ Public Prosecutor means any person appointed under s 492, and includes an) 
person acting under the directions of a Public Prosecutor and any person 
' Public Prosecutor conducting a prosecution on behalf of Her Majesty in any High Court in the 
exerose Of its ongins) cnminsi junsdicnon 

Notes.— 1 A Public Proreeator should have no persosal Interest fa the case he eonduets,— ft 
for this reason that i Police officer who has investigated a case is held incompetent to conduct the pro- 
secution [s 495 (4)3 In 8 B H. C R. (Cr. Ca) 126, the appointment of a Magistrate who had in the first 
instance tried the accused, to be Crown Prosecutor to conduct an inquiry subsequently directed in the case, "'as 
severely censured 

2 A pnvate complainant may retain a pleader and die Public Pro&ecutor may avail himself of his 
services. In doing so, the Public Prosecutor does not deprive himself of the management of the case, II B H 
C. R. 102 See also ss. 270 and 492—495 (Chap XXXTlIi, 

SubKiivision (u) “ Sub-division means a subdivision of <i district , 


Note.— i'rr s 8 t»/ra. 


Summons-case. 
' Warrant-case.’ 


(f) ‘ Summons case mtans a cast relating to an offence, atiil not being 
a u arrant-case. 

(iff) “Warrant case means a case relating to an offence punishable 
with death, transporinbon or imprisonment for a term exceeding six months 


Notes.—! X Sessions case” not defined— The words 'Sessions case are not defined here. But 
under s. 4 Act X of 1872 they meant and included all cases speaiied in Cob 8 of Sch II as cases triable by a 
Court of Session and all cases which Magistrates have committed to a Court of Session, although they might 
have tried themselves They did not necessanly mean a case triable exclusively by a Court of Session 
11B.B ti.R Sb 


2. Sammons cate and Warrant-cate.— The distinction does not depend upon whether a summons or 
vvirrant shall issue in the first instance according to Sdv II, CoL 4 Nor does the question whether the Police 
may or may not arrest without warrant— cognisable or noncogiuzable ’ —any beanng upon the distinction 
between summons nnd vrarrant-cases. Chip X\ fays down the procedure to be followed in the summons-cases 
and Chap XXI the procedure m w arrant cases 

Words referring to (2) Words ■“ which refer to a«s done, extend also to illegal omissions, 

■act and 

Wordstohavesame all words and expressions used herein and defined in the Indiirv Penal 

meaning is m Indnn Code and not hereinbefore defined, shall be deemed to have the memings 
enal Code respective!) attnbuted to them b) the Code 

Notes— 1 rhe definitions of "chapter, • schedule province' • vvTitmg and ‘wntteii ire 
■vimned, is they ire given in the Central Clauses Wc/Xof J'W 1 or definitions in the I P Chapter lb 

ss. S— S2 ' ‘ 


Cra.J2 r p c 
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OBFUfmONS 


2e> 


2, llaMng (T^ard to the proMsiom of the List clause (uhicli uas also in the previous Code of 1882), it 
wai held in IT M. 368, that the term " adultery” as used in s. 488 of this Code, must i>e construed u-itli reference 
to Its defmiuomn 8. 497, 1 1* C In 8011. *70 \ras,hQv.c\er, pointed out Urn the Judges m deadmg 

17 11.280 had oserkwked Uic words" a appears from the subject or context,'’ in the 

oi>ening patagnj>h of 4 (1). 

Trial of oikno-s 5, (1) All olTtnccs uiukr the Indian Ptiial Code shall be uuesUgaUd, 

under the Indnni’civnl inquired into, tned, and otherwise dealt with according to the provisions, 
^ hereinafter contained 


(2) All offences under an) other law shall be investigated, inquired into, tried, and 
othen-.xse dealt xotth according to the same provisions, but subject to an) 
agTmsfoihvr lawl"”^ enactment for the time l>cing m force regulating the manner or place of 
vuestigatvig, inqumng into, tr)ang or otherwise dealing with such offences 


Notes.—!. The atneiidments indicated by die titltcs nuke the Code applicable to proceedings before 
the rohce(/>iwA^<i/w«)a8 well as to proceedings before Judiaat officers {^Inquiries and Trials) See Notes to 
s. 177, tnjia and s. 350 tn/ra, 43 U Sil 38 U L. J. 370 ‘ 


2 Jarbdletion of the HIjh Coart to eomnslt tor contempt and the procedsre thereof not affected fay 
this Code.— The power to punish for contempt vested in the High Court as a supenor Court of Record by the 
common law of England is not affected by Uie provisions of this Code, 18 C. 109 (PC) The provisions of this 
section under which offences under the Indian Penal Code and offences under any other law are Inquired into, 
do not include a contempt of the High Court committed b> Uie publication of a libel out of Court when tlie 
Court IS not Sitting, such a contempt being more titan a mere defamation and of a different character. See also- 
Bataalal 614 and Appendix I 


3 BhaU be otherwise dealt with, deliveryto Military authonues ol offenders liable to be tried, 
by a Court-martial under s. S-J9, tn/ra See Bengal Jteg \X of 1825 ^ 

4 . Subject to any eoaetment—Such as Act IV of 1893 (amending s. 4, I P C)ands. 188, mfroy 
regarding the applicauon of tlie Indian Penal Code to offences committed outside British India Rule 4 of the 
rules framed by the Government of Bengal under the Cateuttx Rent Act is not an ' enactment ’ within the 
meaning of this seaion and not having been enacted with the previous sanction of the Governor General m 
Counaland its effect being to repeal or alter this Code by providing that offences created by the Act shall 
Vw dealt with in accordance with the provisions of this Code is uHta vires of the rule making pow er conferred 
on tint GovemmenL 22 Cr. L J 394. 

5 A conviction under the Indian Penal Code andalMj under a Special Law in respect of one and tlit 
same offence is illegal 8 N, W P H C, R. 49 See 6 M. 249 


PART II. 

CONSTITUTION AND POWERS OF CRIMINAL COURTS AND OFFICES 

CHAPTER n 

Of the Constitution of Criminai. Courts and Offices 

&. — Class of Criminal Courts. 

6, Besides the High Courts ^nd the Courts constituted under any law other than this- 
Classes of Cnminal Code for tlie time being in force, there shall be fiv e classes of Criminal 
Courts ss. 5 19 ^ Courts in Bnivsh India, natnel) — 

J — Courts of Session 
II — Presidency Magistrates 

III — Magistrates of the first Mass 

IV — Magistrates of the second da^s 

V — Magistrates of the third class 

Notet.— 1. High ConrL .SV^s. 4 (!}(/), sa/ra and Note> thereunder \ 
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^ 2 Courts constituted usdtr anjr law other than this Code, (a) In pWes wherethe Piuijib J ro nier 

-Cnraes Regulation is in Jorce cases may be tned by a Council of SldetL See the Punjab Frontier Crimes Kes 
III of 1901 s. II see also s. n ot The same ReguLitton tor execHting sentences passed on the finding o th** 
Council of riders for bar of second tnal before any ot these courts see s la oi same Regulation (A) horest 
Courts under s 71 of Act VII of 1878 as to Hurma Foftst see s> 70 of Act \I K ot 1881 but under J\fi± riel V 
of 1882 the po\« er to try Forest offences is \ esled m ordinary Magistrates ( c) Courts of Cantonment Migistrates 
under s 7 of Act \II1 of lb8J (d) Indian Mirtne Co iris tinder Act XIV of 1887 (#) Courts marital under Act 
11011869 {see 4J an I Ja \ict c s« as intended by Act \II of 1894 the Indian ArtieUs ofUar (f ) Ftce 
CV«r/s under 2b '»nd27 \ict c -4 ett {gMhe Co trts for the trial of Bengal Pilots under Act \II 
of 18a9 {K\ special Co trls Jor t ower hi n ta Ptlols WiiAox \cx W\ o\ etc (i) Courts of Village Migis 
Trates in Madras 

3. Magistrate — tordchnition sec (jeneralOausis Act\ci'i\>s91 s.J(3i). I or definition of Dt trul 
-blagistraU W5l0r«/«i A Magistrate as such is not i Court unless he is aamg in n judicial capaaty 36 C. 
■433, on appeal tlie Pn\’> Council Wif that tiie terms Magistrife and Court’ are generally if not always Used 
-as contertible terms 39 C 953 (P C.) 

4 The Court of a Police Patel is n i a criminal Court tviibiii the eiiimierdtion conuiiied in this 
section Ratanlal 317 

5 Presidency Magistrate —Secuuns iO and show that Dislna Magistrates and Magistrates ot the 
first class tre appointed only in districts ouuidc the Presidency towns. It is thus clear that ordinarily a 
Presidency Magistrate w^ould not l>e included in the terms District Magistrate and Magistrate of the hi^t 
class 32 M 303 and Notes under ss. 12 'iikII 8 infra. 

6 Firat-class Magistrate in Emigration Act, 1883, Includes Presidency Magistrate.— Though a 
■presidency Magistrate is not a M igistnte oi the first class witlim tlie meaning ot the Code 27 C 128 , 32 M, 303 , 
yet for the 1 iirpose of £ ngration -Irf \Xlof 1883 it has been A/W in 3i B BllandSaB 10 tliat a Jlagistrate 
of the first class mentioned in s. Ill of that Act includes a Presidency Magistrate. 

7 Sepniy Uagutrate and General Deputy Magistrate. — These iitles areunknovii totheOde nil 
therefore ought not to be used 23 M L J 870 — 12 M 1/ T 801 « 13 Cr. L. J 830 


Sessions di\-isioiis 
and districts. 


I iwer to alter dm 
sioiis and distnets 
Ss 13 38 

E-xistiu^ diMSious 
and distnets nniniam- 
ed till altere I 

S 14 

Presidency towns to 
be deemed districts. 


B —Territorial DIvibiosb 

7, (1) Evtrj Promcc (excluding the Presidency towns) shall be a 
sessions division or shall consist of sessions ditisions and every sessions 
di\ ision shill for the purposes oi this Code be a district or consist of districts 
t2) The Local Government may alter the hmits or with tht previous 
sanction of the Governor Geneml in Council the number of such diM loiis 
and districts 

C3) The session divisions and distncLs existing w hen this Code comes 
into force shall be sessions dmsions ind tlistncts respectively unless anti 
until they are altered 

(4) Every Presidency town shall for the purposes of this Code be 
deemed to be a district 


Notes.— L hor definitions of the tenns Province Local Government aid Presiaency tow is see 
Goer It O loses Act Xoi 1897 s. 4 elauscs(43g(>9)and(4l) respectively 

2 A Sessions Division —(<jj In the RegulaUoa Distnets ot the Bombay presidency tlic icrmon 1 
jun>diction of v Nlagistrate of a distnct is coextensive «uid co-iermmous with the temtonal limits oi the 
Coll Cl nte oi which such District Magistrate is in charge is Collector Oasette 1873 j>279). The 

IsUiul f Penm is included witW i the Sessions Diusion and Distnctof Aden and the officer in command oj 
tl e Tr H ps in Penm i', empowered to commit persons for trial to the Court ot Session at Adea {Bomb y 
G izelle 1884 p 3sl). The Court ol the Political Resident tt Aden is not a Court ot Session, 10 B 238, 263 ai d 
974 1 (d) Caehar is a Ses luni Division of AsMni {Assam Gazette 1874 p 4) f cj for tlie purposes oi the Code 
the 1H met of the gown f Kango. n and tlie Distnctof Rangoon are two Sessions Divisions so too tfie 
ulmeiiandthe Dir/rir/ of Amherst are two divisionsof the Oistnct of Amherst ( 

1874 p. 62y, See also s. 8 of the Lower Bum i 0>Hrts ActV\ of WOtt For Upper Burma see Reg. V ot lb9. 
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SS 6^3 

"Sch. |{ nnd X,(rf) fcr ^onthAi T^rganttas ae* Reg \ irf IF'W belt IV (11) \r) for iiotificntiuii «le 

Dislrias of ihe N \\ rrbnucr ITovincc imo Session:* Dutsions, see Ga,ilh of India 1901 Pt Jl, i>. 1304 
t/) the Ganjam Collectorate consists of t\io Sessions Divisions orn. compnsin^ the Agency Diitnct nnd the 
-other of the Non- \pcncx Tracts 23 M L.J 670*= ISK L.T 601 s=1SCp L.J 850 


3. The Local OoTernmeot may alter the limits or number — Tl e section d h.s not comtem] htt. the 
<onslitut\ofi of Sessions Dm ions l>> l.ncil t»o\ emnKnt** 1 xeiy I mvince i< 1 > operation of huj a Sessions 
Dmsion or consists of Sessions DiMsmns. There is n » 1 1 a, nlich t-snpes the per%iding force ot this 
section, 10 B 77* 


i. Por the constitution of a new distncl of Anjengo in the Midris 1 residencj sepnritcd m in Uk 
D istrict o: Matabar Fort St George Ga r/iS* of 22nd Mij 1906 pp S3»S and 942 wherein The Kesident of 

Travaneore and Coehin is appointed the District M-igistmte and niso Additional Sessions Jt l„e for the 
new distnet. 


S. Two SesaloBt DItUIoiis in one district. — TI m. ol<l G-itijam Collecionite was luitg ago ditided into on 
Agencj Distnctand a Non-Agenej District and the Ageno Distnet is oLso a Sessions Division the Sessions 
Judge of which is the Agent himselL The Non-Agency Disinct is for the purpose of this Code quite distinct 
from the Agency District tliough the same person is the Distnet Nfagistrate of both. In the same way, the 
Gumsur Subdmsion consisting as it doi-s of a part of the Agency D strict and of a part of the Non-Agency 
Distna must for the purpose of the Code be regarded as con isting of two Subdivisions thoi gh tlie same first 
class ^fagistrate has jurisdiction m both. Nfagistrates of the Agencj Distnet are not is such in my way 
subordinate to the Se:>$ion5 Court of the Non-Agenc> Distnet 23U L.J 670 s 13 V L. T 801b 13 Cr L,i 850 
where 30 H 138 is dutinguuhed ^Vhere it was found (that is in Afalabar) that there were existing two Sessions 
Divisioas in the same distnet it w as at the state of things could not be treated as unwarranted by the 
law for the same was the case when this Code was passed and piragnph (3) of Uie section recognise tl e 
legality of the the then existing Sessions Divisions and Dtstnets unless and until altered 30 U 136 ^ 

t ii( j 

Power to divide dis- 0) The Local Government ma> divide any distnet outside the 

tncts into suborn Fre&idenc) towns tnto sutHjuibions or make an) portion of an> sucli district 
n MilHhvision and may alter the limits of any sub-division 


Existing sulxlivi '2) All existing subslivisions which are now usuallj put under the 

sions niainiamed. charge of a Magistrate shall be deemed to hue been made under this Code 

Hot*.— Under & 7 of the Canto iments Act Xniofl8S9 aCanloimeiit Magistrate is to be deemeil a 
Magistrate m charge of a division of a district se of a s ib-divisioa 


Court of Sessioa 


C —Courts and Offices outside tbs Presidency towns 

9, (IJ The Local (.»o\emment shall establish a Court of Session lor 
every sessions division and appoint a Judge of such Court 


(2) The Local Government may, b> general or special order in tlie Offictal Gazette 
•direct at what place or places thp Court of Sessions shall hold its sitting but until such order be 
made the Courts of Session shall hold their sittmgs as hcretofon 


(3) The 1 ocal Government may also appoint Additional Sessions Judges and Assistant 
Sessions Judges to exerase junsdiction in one or more such Courts 

(4j A Sessions Judge of one sessions division inaj be appointed by theXocal Govern 
ment to be also 'an Additional Sessions Judge of another division and m such ca«*c he may sit for 
the disposal of cases at such pbee or places in either division as the Local Government may dirert 

(5) All Courts of Sessions existing when this Code comes into force vhill be deeme-d to 
have been established under this Act 
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Notes— 1 A Court of Session of every Sessions Division Sessions Jnd^e has no Jorlsdlctlon ontsUle 
hb division —Where a Sessions Judge made a reference to the High Court under s 438 suggesting the 
revision of an order granting sanction by a Magistrate vnthm his Sessions division and at the same time stayed 
proceedings based upon sucli sanction order in a Court outside his Sessions division held that the order was 
ultraiues 26 M 137 also Note a to s 1 supta 

2 Coarts of Additional and Assistant Sessions Judges — These are Courts of Session to the extent uf 
tlieir respectue powers and are included wilhm that term when used in this Code fin Addilional Sessions 
Judge can exerase all the powers oi a Sessions Judge under Chipter WKII (Reference and Revision) m 
respect oi ai > case transferred to him by the Sessions Jtidj^e See s tas (2) infra superseding 9 B 164 

bnder the Code any one of the Judges of the Court of SesSio i is competent to exercise jurisdiction m the said 

Court and hear cases and decide appenh and so it was held in 44 A 137 that a Sessions Judge did not act 
outside his jurisdiction in withdrawing and disposiiij, of iiimself an appeal which was previousl) made over 
by inmseli to be tried by an Additional Sessions Judge 44 A 1S7 s» 19 A 1 

3 Joint Sessions Judge —This term iiax been now omitted By reason ot s. 3 (2), supra Joint Sessions 
Jid^ts appointed under s 12 ot Bombay Civil Courts Act MV of 1869 will he hnown as Adiibonal Sessions 
Judges and all references to a Joint Sessions Judge wiil refer to an Additional Sessions Judge. See also- 
2 C W N CCCT and Ratanlal 972 

4 Powers of Additional and Assistant Sessions Jodies — As to subordination of Assistant Sessions 
Judges see s 17 (3) mjra as to delegation of powers by Sessions Judges in m emergency, s. i? (4) sv/ra ^ 
as to sentences which may be passed by Sessions Judges Additional Sesions Judges and Assistant Sessions 
Judges s 3l,in/ra as to powers of Additional and AssistantSessions Judges to try original cases, s. 193(2) 
tn/ra and ns to hearing appeals & 409 tnjra An Additional Sessions Judge can grant sanction under 
sub4ec (7) of 8 193 infra where appeals he from die first Court to the Court of Sessions under < 408, sif/ro 
liCr L J 193 (Cal) 

8 Resident a Court at Aden— Under s 20 of Act It of 1864 the Resident at Aden is note Court of 
Sessiot but persona desigttaia invested with S|>ealic powers desenbed as nil the powers of a Sessions- 
Court except as in that A<.t otherwise provided. The powers of the Court of Session conlttnA on ihs 
Residents Court ate not wholly such as nte defined expressly m this Code but only such as are specially 
provided in tl e Act useK 29 B 573 

6 Jorudlctlon of Courts of Session u Brltfoh Baluchistan.— The Courts of Session in Baluchistan: 
have junsdiction to try European British subjects committed to them by competent Courts These Courts 
hating been appointed by the Gotemor General in Counal s 3 ot Reg \ m of 1896 their junsd ciion is not 
affected by the fact that they have not been appointed by the Local Government under tins Seciioa The 
Political Agent and the Cantonment Magistrate Quetu commit to the Chief Court while die Extra Assistint 
Commissioner and Assistant Political Agent Quetta comijit to the Sessions Court So a commitment 
ot an European Batish subject to the Court of Session by the Extra Assistant Commissioner Quetta cannot 
be quashed under s 215 infra 5 P R. 1907 s' 4t P I, R. 1907 s: 26 P V R, 1907 6 Cr b J 108 


District Magistrate 


10 « (,1) In every district outside the Presidency towns the Local Ooiemment shall 
appoint a Magistrate of the first class who shall be called the Distnct 
Magistrate 


(2) The Local Government may appoint any Magistrate of the first class to be an 
Additiomil District Magistrate and such Addibonal District Magistrate shall have all or any of the 
jxiwtr-. of a District Magistrate under thi* ** Code or under any other law for the time being m force=^ 
anil as the I ocal Government may direct 


t (3) For the purposes of sections 192 subsection (1) 407 isubsecUon (2) aud 528 sub- 
v-ctiona (2) and (3) such Additional District Magtstr ite shall be deemed to be Subordinate to the 
D tnct Magistrate 

* anrmMtiractxniionsio , 

1 Ad<Mbr AcixviUtiritxa 
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lfetes,->-l. Section?, Cl {2i, «fn»,efnp6wen the Uxnl Gotxmmeni to niter dnisuins and districu 
Sec Fort St George GostlU of 22nd l‘*0(* conslttutinj^the new distnct of Anjengo, separating the same 
from the di<tna of ^Ialabar 

2 The DUtrfet Magfitrate — Tfic itnn /tUoh Shgtitrate itM.d in the lk)mbn> Regulations signifies 
onK the DutnA fitog^Ufale, 3 B H. C. R* Cr. Cn 11;7 ihtd. 69 j a Deput> Commissioner m a non-Reguhtion 
Province comes under the dcMgniUon of 'lagistrtlc.lft W.R 1 Ss. 10 and 12 sfiovv that District Magisiratesare 
appointed onl> in districts outside the Presidcncv tow iis. Therefoit, a Presidencj Magistrate would not be 
included in the term Distnct Magistrate 32 H. 303. 

« X Relation between Disulet Magistrate and Additional District Magistrate. — The addition of sub- 
clause (3)tothc iTcscni section males it quite clear in what respects shall be deemed to be subordinate to the 

Di'tnct ^Iaglst^ate. So cases like 34 C. 918 , holding to the contrarj are no longer good law 

lor the purposes ofs.4aSit was held In 23 P. R. IMS = 9 Cr. L. J 104 that the Court of a Magistrate 
o* the first class api>oinled under this section as an Additional Distnct Magistrate wasaninfenorCnmmal Court 
An appeal lies under s. -106 ol the Code from the order of the Additional Distnct ^^agIst^ale to the Distnct 
Magistrate. The Sessions Judge has no appellate authofitj tliereunder 43 C. S74s= 23 C. W. N. 333 

4. DUtriet Magistrate and Sessions Jadge.— On ap|>cal a Sessions Judge set aside the com iction and 
sentence passed bj a Subdivisional Magistrate, as being illegal and ordered a new tnal b> a first-class 
Magistrate. But the Distnct Magistrate, on reading such order wrote that no fresh Inal was necessary, as the 
accused had already undergone suffiaent punishment Held die Distnct Magistntc had no authonty to 
disregard the order of the Sessions Judge lor a new tnal 3 L B R. 49. 

11. Wheneter, in consequence of the office of a Distnct Magistrate becoming vacant, 
Officers teroporanlj officer succeeds temporani} to the chief executive administration of the 
succeeding to vacatv district such officer shall pending the orders of the Local Government, 
ciesinofiiceof Di'itna exercise all the powers and perform all the dutus respectnelj conferred and 
agistrnte imposed by this Code on the District Magistrate 

Mote.— Reversion does not affect Jnrlsdlction.— W here i Magistrate officiating is \ Distnct ^tngIstrate 
commenced a tnal but ceased to act as “uch and was reverted as a fiisi-class Magistrate m the lame distnct, 

It was he had junsdictton to continue the tnal 3 A. L J 825ssi906 A W. M 20ls4Cr L.J.140. 


12. (1 ) The Local Government ma) appoint as man) persons as it thinks fit, besides the 
Distnct Magistrate, to be Migistrates of the first, second or third class m 
Subordinate Magis- any distnct outside the Presidtnc} towns and the Local Government, or tJie 
Distnct Magistrate, subject to the control of the Local Government, maj 
Local limits of their define local areas within which such persons may ezeras^ 

jurisdiction. all or any of the powers with which thej may respective!) be invested tmder 

this Code 


(2) Except as otherwise provided b> such definition the jurisdiction and powers o 
persons shall extend throughout such district 


Motes.—!. No order of a Local Govemment under this section can legall) liaveare* 3 tP 3 j,-^v^ 
16 W. R 79. I or notification b> the Govemment of Ben«,al under this section see CalctUlx CKXtt' Jtf^ ^ 
P 1112 , by theChiefCommissioner, A]mere-MerwaTa,see 1902,Pt.II,p itKZ ZinmC^ 

under this sub^section by the Govemment of the Punjab, see Punjab Gazette 1901, Pl 4 
uouficatioii b> the Chief Commissioner of the N W FionUer Province, see Gazette of -v. * 


2. Local areas.— Local area means a Sessions division distnct orsutKlivisioii,25 C.BK. < 
clear from the language of the section that m the absence of any express enactment to tj.- ut"-— " 

does not contemplate an exercise of junsdi«ion bj anj Magistrate outside the limits 
9 B 40. Bui zee 24 P. B. 1901 (F.B ), Note 1 under s 14 - 
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3. JnrhdictioB ef MagUtruteB extend throa|bOBt district nnless restricted.— A Magistrate appointed 
to act as Magistrate m a distnct, has, unless his powers have been restncted to a certain local area, jurisdiction 
over the entire district, 29 C. 399 ; stt also 10 C. W. H. 1095 « 4 Cr. L. J. 223 ; 2 L. B R. 80 and 3 A. L. J. 829 =s 
4 Cr. L. J. 140 noted under s II above. An officer appointed as a Magistrate of the first class for a whole district 
but put m charge by the Distnct Magistrate of particular only, is not without jurisdiction if he inquires 
into or tnes a case in another taluka of the same distnct An order'by the Distnct Magistrate directing a first 
class Magistrate to take up the case is unnecessary, Ratanla) 177. Where a Subordinate Magistrate tried 
an offence committed bejond the local limits of what w is regarded as his junsdiction, it was that t* a 
Magistrate in the dmsion in which the offence occimed and as a Magistrate whose powers had not been 
formally limited to any particular portion of the division, he had jurisdiction to try the case, Weir 11. 13. 
See 24 P. R. 1901 (F.B) 42 A. 649. A Sub^liMsional Magistrate who has had his junsdiction limited by the 
order of the District Magistrate cannot take oognirance of matter outside such local limits. 19 A. L, J. 77. 

4 Effect of transfer to another district on Jurisdiction,— On transfer of a Magistrate to another 
district, his jurisdiction over the distnct to which he was formerly appointed ceases the moment he is relieved 
by his successor and therefore a judgment pronounced after but on the same day as he was relieved was heldXo 
have been made without jurisdiction 3 A. S63 {F.B ) , 19 A. 114. The Magistrate cannot continue a tnal after 
handing over charge 14 Cr. L. J, 239 (A ) but transfer in the same distnct does not oust junsdiction, 22 M. 47. 
There is no authonty in the Code which lays down that cases on the file of one Magistrate m a distnct pass 
automatically to his successor in the local area merely because the former has been transferred to another 
local area m the same distnct Such procedure is obviously incomemenl as the natural order would be that 
whatever cases a Magistrate had had seism of before the order of transfer issued, would remain on his file, 
always supposing that he is merely tra nsf erred to another local area in the same distnct, and would be disposed 
of by such Magistrate 9 A. L. J. 448. See Note 3 under s 40, tnjra and 15 P. R. 1884 ; 90 C. 664. 

8. UagUtrate on leave and outside diitrlet.— Magistrate though on leave and not in the distnct 
m which he has been exercising jurisdiction, is a “Magistrate* within the meaning of 5.26 of the Ev%ience 
Act A confession made in the presence of such person is admissible, 8 P. W. R. 1914s 38 P.L.R. 1914 ^ IS Cr. 
L.J. 6. 

6 Powers of Bench caonot be exercised by mdivldnal jnembers not Bpeclally antherized.— An 
Honorary Magisuate being a member of an independent Bench exerasing third<lass powers could not unless 
specially authorized act independently (i e when not sitting on the Bench) and cannot record statements under 
s 162 tn/ra, 29 C. 483, 

7. Cantonment Magistrates.— A Cantonment Magistrate is a Magistrate appointed under this section 
See s. 7 of Act XIII of 1889 which provides that a Cantonment ^!aglstrate is to be deemed a Sub-dmsfonal 
Magistrate m charge of a division of a district AH convictions by a Cantonment Magistrate for offences 
punishable under Cantonment Rules are appealable to the same extent as convictions by other Magistrates of 
the same class IP. R. 1897. As to subordination of such Magistrates jce s 17. rw/ra and Notes thereunder 

Power to put Magis (1) The Local Government may place any Magistrate of the first 

trate in diarge of sub- or second class in charge of a suixlivision and relieve him of the charge 
division gg occasion requires 

(2) Such Magistrates shall be called Subdivisional Alagistrates 

D e 1 e g a 1 1 o n of Xhe Local Government may delegate its powers under this section 

powers to Distnct , X ^ . •' e» f 

Magistrate. to the Distnct Magistrate 

Rotes.— 1. The Local Oovernment may delegate— In Bengal, Madras and the Punjab the Local 
Government has delegated its power under this section to Distnct Magistrates. See Calcutta Gazette, 1873, 
Pt.l,p.236, Fort St George Gazette, 1873, p 7J7andPunj G O. No 907, dated 8th June, 1874, the powers of 
the Local Government in Bombay have been delegated to the Commissioner in Sindh. See Bombay 
Gazette, 1873, p. 473 

1. 8ab*dlTltloB —In Bengal and Madras it sitdudes Uic headquarters division of a district , for defini 
tlon, see s. 4 («). supra As to additional powers confettable on Sub-div isional Magistrates, see s 37, infra. 
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14 . (1) TIk I ocal Go\ eminent nn\ confer upon in) person all or any of the powers 

_ , ,, conkrrerl or confernble b\ or umfer this Code on i Macistrate of the first, 

Speaal Magistntcv . , . , , , , 

second or third ciiss m respect to pirticuhr cases or to a pirticunr class or 

particular chs^e-s of cises or in retrirtl to crises gcncriU) in an) locd area outside the Prcsidtnc) 
tonais 

(2) Such Magistrates shall lx; called Speail Magistrito and shall be appointed for such 
ienn as the Local Government >«'y bp general or social order direct 

(3) With the preMous sanction ol the Goternor Gcntral in Council the I ocal Goiern 
mentma) delegate, wath such limitations as it thinks fit, to an) oliicer under its control the poaer 
■conferred b) sul>scction (1) 

(4) No potters shall be conferred under this section on an) Police-officer below the grade 
of Assistant District Supenntendent and no powers shall be conferred on a Police-officer, except 
so far IS ma) be necessary for presenang the peace preventing crime and detecting, apprehending 
md detaining offenders in order to their being brought before a Magistrate and for the per 
formance b) the officer o* any other duties imposed upon him b) an) law for the time being m 
force 

Notes.—! Effect of appointment wlthoot ipeeifjing local area —Where a notiScatioii ap|xnntinga 
"Magistrate speahed no local area within uhidi he wasto exercise Junsdiction but conferred upon him power 
totrv all such cases as might b« instituted in Court it was held by the majority of the Full Bench that 
the notification b) necessary implication conferred jurisdiction throughout the Province the minority being of 
opinion that such a notificauon was radically defective and that the proceedings of the Magistrate invirtue of 
It were null and void 2i P. B 1901 (F.B ) See also 2S C 858 as to the import of the expression heat area and 
Note 1 to s. 12 above. 

2. Saeh term— We have added a provision to sub-sea (2) to enable Speaal Magistrates to be 
appointed fora term onI> This will empower Local Governments to apjioim Specnl Magistrates on probition 
and also to make appointments to meet tero|>oraiy emergenaes. —Set Co) t Rep 

Under cL (2) of this section it has been notified m lleiigal that Hononry Magistrates will m future be 
appointed forthree jeira unless a different term is specified in the order On expiry the term of appointment 
may be renewed on the recommendition oi the Conmiiss.ioners —Calcutta Gazette No 27o2 T dated 
Uth Augubt, 1898 

3. Powers eoaferred oa Police otStcen.—ia) jVtdr4ii — The Inspector CenenJ of Police in Madras has 

under s. 7 of Act XXIA of 18a9 (I olice Madras) the full powen, of a Magistnte thoughout the Presidencj of 
NIadras, except the scheduled distncts but exercises tfiese poviers subject to the orders of the Governor in 
Counal (^) —All District Supenntendents and Assistant Distnct Superintendents were under Act X 

of 1872 inxested with powers corresponding to the powers referred to in the following sections of the present 
Code vt ss 8J 86 96 98 99 lOl 1-13 144 and 176 Bon bay Oislnel Roltce Act Vl\ oUSBl every 

Commissioner in Bombay is a Migismte of the first class througliout the d strict under his control ind exercises 
his powers subject to limitations imposed b> the Government , (c) Notwithstanding anything contained 

m s. 14 an> Pohceofficer in Assam not below the giatfe ot Assistant District Supenntendent, ma> b^ 
invested with all or anj of the powers conferred or conferrable on a Magistraic of first second or third class 
in respect to noivcognizable cases. See Reg II of 1883 s. 4 (rf) m all districts m Burma District Supennten- 
dents of Police or other chief Policexjfricers are invested with the powers of a Magistrate of the first class. See 
Burma Gfette, 1893 Pt I p. 159 (<) Upper Burma— As to conferment of magistenal powers on Police- 
officers in Upper niirma ^ircReg \ of 1892 Scht Nlll inSxlween and Arakan Distncts see Burma Laws Act 
XIH of 1898 s. 9 (/) as to the Punjab Fromicr and V W Frontier PrOiince see s 1 of Reg VII of 1893 
(Pmjab Frontier Police officer’s Kegulations\ 

K. Any local urea,— The words ‘anj local area could be extended to cover if necessarj all ihe 
terrnoneb idministered bj the Local Government issuing the notification Hiralal v Crown 7 P. E. 1918 (O). 
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15 . (1) The Local Cf 0 ^ernment ma> direct anj two or more Magistrates m an} place 
g ^ j outside tlie President towns to sit together as a Bench, and may b} order 

tfates. m\est such Bench with any of the powers conferred or confemble by or 

under this Code on a Magistrate of the first, second or third class and 
direct It to exerase such pow ers m such cases, or such classes of cases onlj , and within such local 
limits, as the Local Gosemment thinks fit 


(2) Except as otherwise protided bj anj order under this section, every such Bench shall 
haie the powers conferred by this Code on a Magistrate of the highest class 
b%^BenA*in^^sei?ce "hich anyone of its members, who is present taking part in the proceed 
of special direction mgs as a member of the Bencn, belongs, and as far as practicable shall for 
the purposes of this Code be deemed to be Magistrate ol such class 


Notes —1 Invest sneh Bench with the Powers — Benches of Magistrates in Ootacamund and Coonoor 
m the Nilgins District ha\ebeen iniested wiili tlie powers of Magistrates of the first class and these Benches 
ha^e also pow er to trj summanlj the offences enumerated in s. 260, vtfra, see Fort St George Gazette, 1875, 
p, 1205. See also ibid for 1902 Pt I p 293 as to Benches in the Hill station of Kodaikanal {Madura Duirtcl). 
As to offences of which Magistrates (including Benches of Magistrates) may take cognisance, see ss. 190 and 192, 
wfra and ss 260 to 263, infra which dealwith the procedure and pow ere of Benches of Magistrates 

2. Part'he&rd case mnst be adjonrned to date when tame Bench will sIL — When it is necessary to 
adjourn a part beard case, the further bearing should be fixed for a date when the same Magistrates will sit again. 
When two Jlagistrates form a fKorr/iH a case may be disposed of at the adjourned heating by two Magistrates 
who haie been present at the former hearing , but no Magistrate may take pan in the proceedings at the 
adjourned heanngwho was not also present at the former hearing, 12C.55S. “l(a part heard case cannot be 
completed by a quorum of the same Magistrates who ivere present at the former heanngs the only course »s to 
hear the case again from the beginning — C P Cr Or Pt II J\o 2 


3. Hearmg of part of ease by one Bench and decision by another,-~The only persons who can decide 
a case are those who heard the eiidence and a^umenis , therefore an Honorary Magistrate may not give 
judgment and pass sentence ma case unless he has been a member of the Bench during the whole of the hearing 
0 { the case. 20 C.870, followedmi^ U 394 Acooviction by a Bench of Magistrates one of whomhad not heard 
all the evidence isiHegal 33 M 304 , 16 Cr.L J. 439 (U), 41 A 116=16 A. L J 664, 44 Bom 400=20 Bom. C.R 154 
Where one Bench after recording the prosecution evidence adjourned the case tor the defence evidence, and on 
such adjourned date another Bench ot Magistrates none of v^hom had been members of the former Bencli recorded 
the defence evidence and acquitted tlie iccused held the order of acquittal was bad 12 C. S58 See 
ilso 23 C. 194, 3 C 7S4 and 13 C. D R. 212 One member of the Bench absented himself in the course of 
the trial and important evidence wa» recorded m his absence. On the following day he returned to the 
Bench and signed the final order convicungthe accused held that the convicuon was bad on the ground of 
this irregularity, 13 C. L R. 212 , Weir Jl, *3. The procedure by which cases partly heard by some members of 
a Bench of Magistrates are completed by other members of the Bench sitting atterwards in their turn is illegal 
A case cannot legally be finally disposed of except by those Magistrates who have heard the whole of the 
evidence. S 350, /oi/has no application to the caseof members of a Benchsitnng mrotaiion. —CP Cr Ctr, 
Part II No 2. 

4. Trial by tome members of Bench attending thronghont is legal — A tnil was begun before a Bench 


and Note 3 above Seei^K L J. 463. 

8 Withdrawal of some of a Bench — trial by rest If legally constitnted Is legal — The Court hearing a 
case consisted of a siipendiiry Magistrate and a JusUc;e ol the Peace. After the evidence had been heard, the' 
Justice discussed the matter pnvatel) with the Magistrtte and said that the evidence in his opinion, would not 
Justify a conviction. The Magistrite was satisfied that fthe case ior the prosecution was made out and 
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«xpressed this \new to the Justice, addlnj; tint he would take upon himself the burden of adjudicating alone on 
diecase. Thereupon the Justice ^id "Very well" and the Magistrate then convicted the accused of the 
offence sa>ing thvthe alone wvs responsible for the dedston,and that the Justice was not a party thereto —//<?/</ 
tfiat what took place amounted to a withdrawal by the Justice from being a party to the deasion, and that the 
Magistrate having jurisdiction todeade the case himself, the conviction was sahd, R v 7'Aow<af(19H)lK.B.32. 

6. Setlrement of tome— trial by othen sot cooatltntlBg a legal Bench is Illegal —A case tnable by a 

fiist-dassMagistrate came before n Bencli of Magistrates, neither of whom was individually invested with fiTst<lass 
powers but sitting together the Bench was so Invested. At the adjourned sitting only one member of the 
Bench was present that he w is not competent to try the case alone The order of the Bench being 

illegal was quashed, 2 C. L. R 313 } 1902 Jl. W. H. H8 See also 29 C. 483 and Note 9 below 

7. Interestedness of one member vUlatea proceedioga.— Substantial interest in one of a Bench will, 

however, vitiate the whole proceedings ind the defect will not be cured by any waiver or consent on the part 
•of the accused, 2 C. 23. i 

B. What cues may be referred to Bench.— A complicated and somewhat difficult case should not be 
referred Jto a Bench 2 C. 23. Under the Code of 1872 it.has t^n held that a Bench had no power to deal with 
miscellaneous matters, other than trials, such as disputes relating to immoveable property Cdealt with in s. H5, 
(fl/roXS C.73iss2 C.L.R.2B3. Under the present Code however, having legard to the language oi ck (2) of this 
section. Benches have power to deal with such matters, if their power is not specially restneted. 

9. Conviction by Bench not conitflated according to roles Qlegak— Where the rules laid down that in 
the absence of a salaried Magistrate the Bench should not consist of less than three members and a case was 
tried by two members only, held that the Court was not legally constituted and the conviction was WTong, 
i6 H. 410. 

10. Beneh iAvetud with asmraary powert trying cate regolarly —Where under the roles framed under 
this section, it w as directed that a Bench was to try only such cases as were transferred to them and there was 
a further rule that only such cases as could be tried summarily should be transferred to the Bench and notwith 
standing such a direction, a ase not tnable summanly, but within the competency of the Bench, was transferred 
and the Bench tned the case m the regular way and acquitted the accused. Held that the contrav ention of the 
rule in tranifemng a ase which the Ben'di could not try summanly came within s. 529 (/), *»/« and that the 
order of acquittal w as valid (1918) U. B. R 1. 70 12 Cr L. J. 383. 

11. Bench when equally divided cannot refer case to District Uagistrate.—A reference by a Bench 
of Alagisirates when there is an irreconcilable difference of opinion between them and they are equally divided 
cannot be made to the District Magistrate there being no provision to that effect, 16 Cr. L. J. 118 (i ) 

12 Right of appeal.— The nght of appeal depends on the cl iss of powers vested m a Bench, having 
regard to cL (2). It lies under s 407. vt/ra from a conviction by a Bench invested with second or thirdclass 
powers 9M 36. There is no appeal from certain summary convictions See^ 414 tnfra. 

13. Rales for eonstltntlan of Benches Id Bengal —The follow mg orders have been issued by the Gov* 
■emment of Bengal writh regard to the Benches of Magistrates in the Distnets of Dmagepore, Maldah Rungpore, 
Chittagong Tipperah Dacca, Bakergunge, Mjmensmgh Shahabad.Sarun, Tirhoot and Kamrup — 

(1) Under the direction of the Magistrate of the Dislnct any two or more of the Honorary Magistrates 
m any district maj , in that distnet, sit as a Bench m company with the Magistrates of the distnet, or the Sub- 
<livisional Magistrate or any salaned Magistrate subordinate to the Magistrate of the distnet exercising not 
less than second-class powers whom the Magistrate of the district may depute for that purpose, and any 
Bench so constituted is vested with firsKlass powers in respect of offences cogmrablcby ^Iagtst^ates of the first 
•class, and w ith pow ers of summary tnals under s. 260 of the Cnminal Procedure Code 

( 2 ) Under the special order of the Magistrate o! the distnet, any two Magistrates honorary or s..laned, 

■of whom one is vested with not less than second-class powers may form a Bench with first-class powers for the 
tnal of an> parucular case or class of cases, specially referred to them by the Magistrate of the distnet Such 
Bench may also exercise summar> powers under s. 260 unless the «der of reference is for inal in a regular form. 

( 2 ) Under the difecuon of the Magistrate of the distnet, an> one of the Honorary Magistrates of the 
■distnet maj sit with anj salaned Subordinate Magistrate to form a Bench and the Bench shall, when so 
<onsututed exerci«e second<lass powers in respect o* offences cognizable by ^IagIstrates of that class and 


/ 
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powers of summary trials under s. 225 (now s 261),Qitmnal Procedure Code unless anj member of the Bench 
have first<las5 powers in which case the Bench maj also exercise those powers If the Magistrate of the first 
class has summary powers under s 260 the Bench may exenase those pow ers 

(4) Subject to the general orders of the Magistrate of the district any two or more Honorary 
Magistrates may m their respective Towns or Municipalities sit together as a Bench for the disposal of offences 
under Municipal or Town Acts and the Conservancy clauses of any Police Act without the assistance of any 
salaried Magistrate, and such Bendi shall exerase thirdclass powers of summary trials under s. 225 (now 
s, 261), Criminal Procedure Code in respect of ill sudi cases — Gazette 6th May, 1872 p. 662 

The Presidency Magistrates m Calcutta are directed by the Lieutenant Governor to submit returns 
showing the working of Benches of Magtstntes to be sent to the Commissioner of Police Regulation. 
31st December 1872 Calcutta Gazette p 29 


16 , The Locil Government ma) or subject to the control of the 
fof°g uVa^^rTc^^of Local Government the District Magistrate may, from time to time make 
Benches rules consistent with this Code for the guidance of Magistrates Benches in 

any district respecting the following subjects — 

(a) the classes of cases to be tried , , 

(i) the times and places of sitting 

(c) the Constitution ol the Bench for conducung trials 

(rf) the mode of settling differences of opinion vvhicli may arise between the Magistrates in session: 


Notes —1, Rules foe settling difference of opinion ~*In 3 C L J. 492 s 10 c W N. 642 (F B }, the 
majority was of opinion that a rule that the opinion of the Chairmvn shall be decisive in cases where opinion 
IS equally decided is valid though unde<itrab1e. See also 19 C. L. J. 92 » 14 Cr. L J. 684 


2 When there are no rules for settling differences, the accused should be given the benefit of donbb 
16 Cr L J. 113 {k ) 

3 Bench equally divided cannot refer ease to District Magistrate— Note 1 1 to s IS 

4 Rales should be consistent with (he Code — Ihe Judges have recently had occasion to call for 
and examine the rules made in each district and tliey noticedtthat jii several districts District Magistrates 
have exceeded the powers conferred upon them by s 16 either by making rules inconsistent with the Code 
Itself or by adding rules on the subjects not mentioned m the section in question and so not within the poweiv 
conferred by it Care should therefore be taken to limit aaion under the section to the powers conferred by 
It —Pirn Cir No lS-2612 G o/1890 


1. — Bengal Rales for Gaidance of Benches 

1 The Bench shall try swell cases as its powers enable it to try and it is authonred to try, 
nnsing withm the local limits following , 

[Here enter local luHtls J 

or such particular cases as are made over to it by the Magistrate of Ihe district or any Magistrate empo vered to- 
make over cases It can only entertain of its own tnoUon complaints made m respect of the following classes of 
offences — 

[Here enter classes of casesi 


[ Here enter pi tee and ordinary d itcs of sitting ] 

3 The Bench tn&\ hold one or more adjoarned situitgs if this be found necessary for the disposal of 
business or of part heard cases but it shall be open to the Bench at tlie close of its regular suung either to 
ai 1 1) to the Distnet or Subordinate Magistrate to transfer from their file any unheard cases or to postpone 
them to next bench day as may seem most convenient. 

•Sffrt tuTtSI Ctorge CoatHf 1 Sn p( t p M3 c t«0 2«i Ml H4 and i’lf a wh fh (ImI win tiepowfraand 



15-16] CONSTITUTION AND ro\\ERS OF CRIMINAL COURTS AND OFFICES 39 

4 Tlie Chairman oi the Bench for the time bung shall be the Magistrate of highest powers present at 
a sitting. WTiere two or more arc of equal powets, the Bench ma> elect its own Chairman, provided always 
that It shall be m the disaetion of the Migisirale of the district to appoint the Clnirmsn for each time of sitting 
or genenllj 

5. The Chairman shall maintain order, conduct the proceedings of the Court, and exercise all the 
functions in Uiat behalf usually exercised bj a Magistrate when sitting alone It shall be open to any member 
of the Bench to put any question to the .witnesses, either direct or through the Chairman, as to the latter may 
deem adaisable, and to suggest any matter for the Chairmans consideration. 

6 Each member of the Bench shall hax-e a voice In deading as to the admissibility of evidence and 
111 the finding and sentence. In a Bench of three or other uneven number of members the opinion of the 
majority shall prevail When the numbers areeven, the Chairman shall have a casting vote 

This rule is still m force in 1 andpur (Eastern Bengal) 19 C. L. J 92 14 Cr. L. J. 684 ; but was modified 

by the Bengal Government owing to the strong disapproval'expressed by the Full Bench in 3 C. L. J. 492 » 
10 C. W. H. 642 {F.B ) and the rule now reads thus — 

“ £iieA member of the Bench ihatl have a totee tn dectdmg as to the admissibility of evidence and tn 
the finding and sentence In a Bench of three or other uneven number of members, the opinion of (he majority 
shall pretait When the numbers are even, the opinion of the Chairman shall prevail tn all points, except the 
finding In the exent of disagreement as to the finding,the case shall be leferred back to the District Magistrate 
or to the Sub divisional Officer as the case maybe” Calcutta Ga:ette, 2nd May, 1906, Pt. I, p. 980 See Note, to 
Rule 8 under s. 21 , infra. 

7 In the trial of ordinary cnxe», Uie Chairman sliall generally record the evidence and judgment, but 
, such duty may, wath his consent, be performed by anyone of his colleagues. 

In the trial of summary cases, where the Bench has been invested with summary powers, the necessary 
record shall be prepared by the Chairman or one of his colleagues, or by means of the Clerk of the Court, but tn 
every case the record must be signed by each member of the Bench who is present 

8 This rule as to the hearing of any part heard case has been cancelled by Government Notifications' 
6th June Xii^i—Cateutia Gazette, 1893, Pt 1, p 523 See 20 C. 870 and 18 U. 394 noted under s. \b,supra, 
which declared the rule to be ultra tires 

9. The Bench may refer any point of law lor the opinion ot the Magistrate oi the district or sub- 
division, or of any firsKlass Magistrate appointed by the Magistrate of the district for that purpose, and the 
Magistrate may certify his opinion thereon 

10 Magistrates should ordinanly not make over cases to Benches which are likely to be of a protracted 
durveter 2 C. 23. See Calcutta Gazette 18'‘9, PLi p 1071 1 

• •- I 

II.— U&DRAS RULES. 

1 One or more Special Magistrates appointed for any local area may sit as a Bench, together with any 
salaried Magistrate whom the Distnct Magistrate shall from time to lime nominate for that puqwse. The 
salaried Magistrate shall be the Chairman of the Bench so constituted, and the Bench is hereby in\ ested with 
the powers of a Magistrate of tlie third class or such higher powers as are exercisable under the provisions of 
sulvsec (2) of s 15 of the Code of Criminal Procedure— 

(0 to try summanly offences against the 1 P C. ss. 277, 278, 279 215, 286, 289, 290, 323 334 , 336, 

341,352, 426 and 447, 

(2) to try summanly offences against the Muniapal Acts and the Conserv ancy Clauses of Police Acts, 

punishable only with fine or wilh impnsonment for a jerm not exceeding one month , 

( 3 ) to try summanly abetments of any of the foregoing offences , 

(4) to try summanly attempts to commit any of the foregoing offences when such attempts are 

offences , 
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(5) to try m accordance With Chapter XX of theCode ol Criminal Procedure, 1898, offences punish- 
able under — 

(a) subjections (2) and (3) of s. 112 of the Madras Local Boards Act, 1884 ; 

(^) s. 18 of the Madras Registration of Births and Deaths Act, 1899, 

(f) ss 5, 6 and 7 of the Madras Towns’ Nuisances Act, 1889 , 

(t/) the Madras Hackney Carnage Act, 1911 , 

Proiided that no Bench of Magistrates shall ttj offences under ss. 426 and 447, I P C, including 
abetment of and attempts to commit, such offences, except uith the special sanction of Government 

Provided also that, with the approval of the Distnct ^^aglstrate, an> three or more Speaal Magistrates, 
of whom one is speaally designated by the Distnct Magistrate, may sit together as a Bench and shall exerase 
the powers of a Magistrate of the third class >n respect of the offences specified above other than those referred 
to in the first proviso (See Ifi M. 410 where it was held that if the Bench was not duly constituted the conMC- 
tion could not stand.) 

2 The Magistrate specially designated by the Distnct Magistrate shall, if no salaned Magistrate is 
present, be Chairman of such Bench. 


3 All existing rules made by Distnct Magistrates for the guidance of Benches in their several distncts 
as to tlie times and places of sitting shall continue m force until modified or withdrawn, 

4 Differences of opinion shall be settled bj the votes of the majority of the Magistrates present, the 
Chairman having the casting vote. 


5 If any person charged with any of theoffences specified above is arrested without warrant, and not 
been released on bail, he shall be produced for inal before the salaried Magistrate having jurisdiction. If such 
person has been released on bail, e' v , — « j *- «- i - i »• - 

having jurisdiction, the bail bondor 

the Bench of Magistrates having ju • • . •• 

exerase the same powers in regard to withdrawal or reference of cases from Benches as he possesses m the case 

of Magistrates under s S2S of the Cr P C 


6 Under s 263, Cr P C, every Bendi of Magistrates is authonzed to prepare the record or judgment, 
of the Bench by means of any officer appointed by the Sub*divistonal Magistrate. 

7 Under s 2 t »0 of the said Code, every Bendi of Magistrates exennsing first<las5 powers is hereby 
invested with power to try summarily any or all of the offences specified m that secbon, and eveo Bench of 
Magistrates exercising powers of the first or second class is hereby empowered to try summarily all or any of the 
offences specified m clauses (l)aiid(2) of Rule I iupra Government Order No 1628 Notification, Judiaal 
8th October 1912. See also Fori SI George Ga.etU, 1891, Pt I, pp. 879, 923 and 1095 

8 The Gov emor in Council is plea-sed to direct that the term of office of Honorary Magistrates shall b& 
five years 


III— BOMBAY RULES. 

Rules made by Government of Bombay for the guidance of Benches of Magistrates, A’ and B ’ 
established by Government NoUfication Na 5848 for the area within the limits of the Poona City and Suburban 
Mumapahties — 

1 C/atx Zoic /n/d—Exceptinrespeaof offences undertlie Indian Penal Code, Chapters VI, 
VII, VIII, IX, XV, XXI, XXII and offences designated in CoL 8 Sch. 11. of the Cnmlnal procedure Code 1882, 
as triable exclusively by the Court of Session, any such quorum of either of the said Benches as shall be 
constituted as hereinafter provided may exerase the ordinary powers of a Magistrate of the first class in all cases 
transferred to the said Bench by or under the order trf the Magistrate of the distnct or by tlie Sub-divisional 
Magistrate to whom the said Benches are immediately subordinate. 

2 Each Bench to be divided into — Each of the said Benches shall be divided into two 

sections containing four Honorary Magistrates in each. 

3 Distnct Magistrate la delenmne compestlton of each section Magistrate of the distnct shall 

from time to time determine which of the Honorary Magistrates m each Bench shall belong to each section 
o! sudi Bench. Tlie constitution of each section should be frequently changed. 
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4 Eaek section to Each such section shall sit separately, but any stipendiiry Macistrate 

sikho is a member of Bench ma> sit at any time on either section. 

5 Times of sitting — Except on Sundays and dose holidi>‘s at least one section of each Bench shall 
bold a sitting eA'erj day between the hours of lO a.m andfirv 

6. Order and drys of sitting — Not less than ten daj-s before the end of each month each Bendi shall 
meet and arrange the order m uhidi and the days on uhtch each of its sections shall sit dunng the following 
month. The arrangement so mide shall be forthwith submitted to the Magistrate of the distnet for his appro%*aL 

Unless the Magistrate of the district communicates his disappro\-al before the beginningot the month for 
which It IS made the said arrangement shall hold good for that month. If either Bench fails to make such 
arrangement, or makes one whicli the Magistrate of the distna disappro\*e9 the Magistrate of the district may 
himself make nn arrangement as aforesaid which shall be communicated by him to the Bench and shall hold 
good for the month for which it is made. 

7 Places of sitting —Each section of each Bench shall hold its sitting at such places as may be from 
time to time appointed for this purpose bj the Magistrates of the district. * ^ 

&. Quorum —In order to form a ^uoruht, at least three members shall be present from the beginning to 
the endof a trial or inquiry as members of the Bench. 

ProNided that if a stipendiary ,first<lass Magistrate be presentjihroughout a tnal or inquiry as President, 
the case may be proceeded with to its conclusion notwithstanding that a quorum may not have been present 
throughout the proceedings. 

9 Sli^ndiary kfagutraU may late fiart in any firoceedings at a>^ time— Any stipenini^ Magistrate 
wbo Is a member of the Bench and is present during any p.anoiany proceedings may take part therein as a 
member 

iut not given final vote unless /resent througAoul.—Vto\ ided that no member of a Bench shall preside 
or give such \ote as is referred to in Rule IS in any case who has been absent during any part of the proofings 
thereia 

10 Wkil members entitled A) /rm^r—Exceept as provided m Rule 9, the stipendiary Magistrate of 
highest offiaal rank present, if he be a hrst-class Magistrate and if his official rank is not inferior to that of a 
Deputy Collector shall preside. If there be no such stipendiary >Iagistrate present the Honorary Magistrate 
whose name stand.*) highest of those present m a list of the Honorary Magistrates prepared from time to time 
by the District Magistrate subject to the orders of Govemmem, for this purpose shall be President. 

Jl Member not to preside if unable to attend Ihrougho tl — The claim of a member to preside at the 
tnal of or inquiry into any case shall pass to the person next entitled thereto if the former shall state thaf he has 
reason to doubt whether he will be able to be present throughout the proceedings. 

12. Substit than of PresxdenL—Wany 1 resident be uiuble to be present or fail to be present throughout 
the proceedings such one ot the members who hate been [wesent throughout such proceedings as is next 
entitled to preside shall take the place of the President. 

13 Each quorum to proceed sinth its parity-heard adjourned cases nohiiihslanding Ante h — 
Notwithstanding any arrangement made as fHVMded m Rule 6 any quorum that may have heard part of a case 
which stand-) adpuriied at the rising of the Court shall proceed with such case till the conclusion of llie tnal or 
inquiry as the case may be at sittings held ettherfrom d.ay to dav or if the case stand adjourned for more than 
one day then on the days to which it stands adjourned. In Mich case the Pistna Magistrate or Subdivisional 
Magistrate may for as long as shall be necessary set aside or v ary am arrangement made under Rule 6 

14 I oles as to question other than finatdecisum — ^The votesof all members present at the time being 
shall be taken to decide 

(d) whether any particular evidence should be admitted or recorded 
(i) whether an adjournment shall be allowed. 

(r) and any other question or order not finally deasive of the case. 

IS. Voles astofnat decision —Txceyx a.s provided in Rule 9 the votes of the President and of every 
meml)er present shall be taken to decide 
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(a) Whether an accused person slwll be convicted, actjuilted, discharged or committed to the 
Court of Session 

(i) the sentence to be pa'ibed in the case of conviction 

(c) When a person is accused in the alternative of two or more oBences not equally punishable 
and 'vdifferenceofopmion anses between tlieMagistratesIns^sion as to which of sucli offences the accused 
person is guilty of the presiding Magistrate shall put to the vote first the’question whetlier the accused is guilty 
ot tlie offence for which the law provides tlie highest punishment and If the votes decide sucli question against 
the accused, the question of his guilt on the minor charge or charges shall be excluded. {^Addition lo Rule 15 ) 

[d) If a difference of opinion arise between the Magistrates on any other point tlie questions 
raised shall be put to the vote b) the presiding Alagisirate insudi order as he maj deem most conduave to 
the furtherance of justice. {Addition to Rule 15 ) 

16 QuCihom tob‘ detidedb"/ amajonty of voUi — All questions shall be decided bj a majontyofthe 
votes taken, the President having a second or casting \ote m all cases of equality of votes. 

lY —RULES FOR CENTRAL PROVINCES AND THE UNITED PROYIHCES OF AGRA 
AND OODH. 

1 The Bench is authonred to try such cases or classes of cases as the Magistrate oi the distnct may, 
by special or general order from time to time direct. 

2. The Bench shall sit on the daj s hereunder appointed at (V.m It shall not consist of more than 
three members and two of these shall form a quorum The sittings shall be held in the Muniapal Office or 
other Public Office appointed 

3 The Bench may hold one or more adjourned sittings il this be found necessary, for the disposal 
of business or of pan heard cases provided tliat if an) case is adjourned and the members at the adjourned 
sessions are not the same as sat at the first hearing of the case the prov isions of s 350 of the Cnminat 
Procedure Code will be held to apply to case 

4 The Chairman of the Bench for the Ume being shall be the Magistrate of highest power present 
at the sitting \\ here all present are of equal powers die Magistrate of oldest standing shall be the Chairman 
provided alwajs that it shall be in the discretion of the ^Uglst^ate t>! the district to appoint the Chairman for 
eadi time of sitting or generall) 

5 The Chairman shall conduct the Proceedings ot the Court md shall exercise all the functions in that 
befuafl usually exerased b) a Magistrate when sitting alone He shall decide upon the admissibiht) of 
evidence and maintain order in the Court but it shall be open to anj member of the Bench to put any question 
to the parties or witnesses either direct or through the Cbairmau as the latter may deem advisable and to 
suggest anj matter for the Chairman s consideration 

6 Any recording of evidence issuing of process or other function excrciseable by the Chairman ma) 
consent with his be exerdsed by anyone of his colleagues 

7 I ach member of the Dench shall have a voice in the finding and sentence whidi shall be 
signed b) the Chairman and by the members present In regard to the finding when the number 
of members is unev en the opinion of the majoiit) shall prev ail when the number is ev6n and the members are 
equally divided the accused shall get the benefit of the doubt 

In regard to tlie sentence the opinion <rf the majont) shall prevail when the members areequallj 
divided the Chairman shall havecasting vote, vvhen the opinions of members are all different (asmal nil 
Bench of three members) the opinion of the Chairman shall prevail 

8 No Bench shall tahe cognizance of any offence oammvtted by any European Bntish subject or 
Government official Any such case shall be forwarded to the ^taglStrate for disposal Rules above forbids 
Benches of Honorary Magistrates lo take cognizance of any trffence committed by any European Bniish subject 
or Government offiaal but there is no order whichdebarstheMagistrate from transferring such cases to Benches 
of Honorary Magistrates for trial The Government assumes however tint the Magistrates of districts will 
before exercising this power carefully consider the arcumstanves of any such case espeaally where Police- 
oflicers and pol cemcti are concerned Siie C P Circu!ar(I908) p 4 and AIL Man. p 47 

I or Ixuer Humta see GO Jwdiaal No 26b dated I2th August 1905 p 40 Lower Burma Manual l9o>. 
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17 « (1) All Magistrates appointed under ss 12 13 and 14, and all Benches constituted 
SubordinaUon under s 16 shall be subordinate to the Distnct Magistrate, and he may, 

Pennies to D%mct make rules or gt„e special orders consistent u ith tins Code 

Magistnte as to the distribution of business among such Magistrates and Benches and 

(2) E\-cr) Magistrate (other than a Submit isional Magistrate) and every Bench exerasing 
To SuMiMsional powers in a sub-di\asion shall also be subordinate to the Sul>dmsional 

Magistrate Magistrate subject however, to the general control of the District Magistrate 

(3) All Assistant Sessions Judges shall be subordinate to the Sessions Judge m whose 
Subordination o f Court the) exercise jurisdiction and he ma) from time to time make rules 

hfd^'s to less ions consistent with this Code as to the distnbution of business among such 
Judge Assistant Sessions Judges 

(4) TAe Sessions Judge wmj also svken he himself is unaioidahl} abseni or vicaptable 
of actings ^nake pm ision for the disposal of a>y urgent appUeation fy an Additional or Assistant 
Sessions fudge or if there be no Additional or Assistant Judge, by the District Magistrate and suck 
fudge Of Magislrai* shall haie jurisdiction to deal vith any such application 

(5) Neither the District ^^agl^l^ate nor thj Magistrates or Benches appointed or 
con'*lituted under ss 12 13 14 and IS shall be subordinate to the Se<sions Judge except to the 
extent and in the manner hereinafter cxprcssl) provided 

Notes —1 Scope of sab section (t) District Majutratet&aaot delegate Ms power to distribute work — 
lowertodistnbuteworkisconfined to District Magistrates alone and cannot be delegated to or be exerased 
bj a Sub-divisional Magistrate. An order of a District Magistrate directing that the senior Honorarj 
hiagistrate should distnbute work among the other Honorar) Magistrates is utha tties, 3$ A 468 

2 District Uagistrate cannot make rales or issue orders inconsistent with the Cede.->Ti e Code does 
not empower the Distnct Afagistnte to pass on his powers o( calling up cases from subordinate Courts and 
roKiistnbuting them vide a. 526 such an order would be ulhattres 36 A. 489 

3 Shall be snbordlnate to the District Magistrate,—! e (a) shall be inferior in rank See the 
observations oi West J m 9 B 100 , also 12 C 473 , 7 A 853 , 8 M 18(FB) 14 M 399 , 38 F R, 1885 , 
(^) Subordinate inrespectof judicial as iietl as executive powers 2 A 205 (F B ) It has been Aetd that under 
s -IJs infra a District Magistrate has power to call for iimI examine the record of a proceeding before a 
Sulxiuisional Magistrate of the first class 7 A 853 (FD) 

4 Subordination to District Magistrate ceases on transfer to a different posL— W hen a Magistrate is 
gazetted to the office of the Chairman ot a Municipal Hoard and lakes diarge ot that ofhee he is thereby 
divested of lus junsdictioii as Magistrate He ceases to be subordinate to Uie District Magistrate and the latter 
cannot transfer any case to him for trial 38 A 513. 

5 Cantonment Magistrate inbordlnate to District Magistrate —The Cantonment Magistrate as such 
shall be subordinate to the District Vfagistrate or to the District Magistrate and the Sub-d vasional Magistrate 
as the case may be, s 7 Act \1II of 18 sa Cantonment Acty 

6 Snbordlnatfon of Magistrates to Sab-disblonal Magistrates, etc —According to cl. (2) a firsKlass 
Magistrate in a division is subordinate to t! c Divisional Magistrate even though the latter has only second- 
class powers. As regards onginai junsdiaion whatever the Distnct Magistrate might do with regard to offences 
committed out'ide the division Uie SulMlivisional VUgistrate is competent to do wathm his local junsdiction, 
4 A 366 

7. Within snb-diTUon, Jnrisdletion of District Magistrate and Sab-dWisIonal Magistrate co ordinate. 

Wilhui a subdivision the junsdiaion of the Distnct Magistrate and the Sub-divisional Magistrate are 
coordinate 4 A 366 A Magistrate vvlio is subordinate to Subduisional Xfagisuatc is abo subordinate to 
Disma Magistrate 14 M 399 
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8 Sabordlo&tloQ of Hagistrfttei to Bestlen* Jadge ii restricted to cases mentioned In the Codc^ 
Seess.123 193 195(7) 408 431 436and437 District Magistrates should comply with all requisitions for recofda, 
returns and informations made by Sessions Judges with regard to any case appealable to them or rcferrabJe by 
them to the High Court n hether decided by the Distnct Magistrate or other magisterial officers of the district or 

made by Sessions Judges under orders of the High Court in the exercise of their duty of supenntendence o'er 

the Subordinate Courts They should also render any explanation which Session Judges may require Jfom 

them and obtain and submit any nhich they may require from Subordinate Jfagistrates m order to assist the 

Appellate Courts in respect of the classes of cases above referred to C /, No 1753, dated 3rd November 

1876 also 7 M H C.RAppxXXTIl A District Magistrate has no authority to disregard the order of a 

Sessions Judge setting aside a conviction and directing a new trial because he is of opinion that no trial is 
necessary 5 L B R 49 es 10 Cr L J 77. A Magistrate passing an order under section 144 of the Code does so 
only as a public servant and not as a Court and subjection (7) of section 195 is inapplicable to such a 
Therefore the sanction for prosecution could not be revoked by the Sessions Judge acting under subjection (6) 
of section 195 The proper authority to revoke. The sanction in such a case is the District Magistrate *4 
H L.J 323,3SU L J «54 \,Dissented/rom) 

9 Sabordinatloa Is confined to Judicial work.— A Sub^unsional Magistrate acting as an execuh-je 
officer but not as a Court is not subordinate to the Sessions Judge Weir II. 19 and 155, and tinder clauses (i) 
and (5) of this section neither the Distnct Magistrate nor the other Magistrates are subordinate to the Sessions 
Judge except in so far as is specially provided for m the Code. Hence an order made by a Distnct and Sessions 
Judge under s 36 of the Legal Practitioner^ Act declanng certain persons to be touts and prohibiting their 
appearance within the pfeancts of hia own Court and the Courts subordinate to it was held not to extend to 
the Courts of the Distnct and other ^IaglStrates 26 M 696 

10. Additional and Aialstant Setsioni Jndges— \s to their onginal appellate and revisional poivers 
see ss. 193 (2) 409 and 438 (2] infra and only to the extent necessary for the exercise of any of these iioweis are 
District Magistrate and other ^^ag 1 strates subordinate to Additional or Assistant Sessions Judges 

11 Saberdmatlon of all Presidency Magutrates to Chief Presidency Uagiitrate.— Note 1 under 

S.2I 

12 High Coarts power of Superintendent over the Criminal Courts in the Presidency —The High 
Court has power under section 107 of the Government of India Act to stay the tnalof acnmmal case b> a 
Magistrate pending the decision of a civil suit between the parues Quaere whether a District Magistrate has 
no power to stay thetriM of a criminal cise pending in the Court of a Magistrate subordinate to him in the 
distnct? 44M L 9 642 (30M VA, rejerred (o') 

D — COUKTS OP FBESIDEHCY HAOlSTRAtES. 

18, (IjThat local Government shall from time to time, appoint a sufficient number of 
Appointment of persons (hereinafter called Presidency Magistrates to be Magistrates for 
Presidenc> Magis- each ol the Presidency towns and shall appoint one of such persons to be 
Chief Ptesideney Alagistrate lor each such town 

(2) The powers of a Presidency Magistrate under this Code shall be exerased by the 
Chief Presidency Magistrate or by a salaried President^ Magistrate or by any other Presidency 
Magistrate empowered by the local Government to sit singly or by any Bench of Presidency 
Magistrates 

(3) A Pres dency Magistrate may be appointed under this section for such terms as the 
Local Gov emmeiit rnty by general or special order direct 

(4) The Local Gov trnment may appoint any person to be an Additional Chief Presidency 
^Iag^^t^ate, and such Additional Chief Presidency Magistrate shall have all or any of the powers 
of a Chief Pn-sidenev Magistrate under this Code of under any other law for the time being in 
force as the l.ocal Govertvmeavt may direct 

• Ijb-wrt ont tS) BDiI (I) ii»»» bMn Added br IImO m no! Procedure (Atnendmeni) Act 1913 
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Notes.—! “Presidency town shill mein the local limits lor tlie time being of the ordinary onginil 
omI jurisdiction of the High Courtof Judicature it Fort Williini Madras or Itombi) as the case ma> be" 
s T {<) General Oatnei Act \ of 1897 

2 Chief Presidency Magistrate —Only in oflker wlio is already a Presidency Alagistrite can be 
appointed a Chief f residency Migistraic. Under s 557 tnfra no pleider who practises in the Courts of 
Presidency Magistrates is competent to be i Presidency Magistrate 

3. Jarlsdictlon of Presidency Magistrate— RIjh Seas.— A Presidency Magistrate has junsdiction to 
chai^ coniict and punish under the Indiiti Penal Code i person who has committed an offence on the 
High Seas o i board a llntish ship 25 B 636 See also Ratanlal 191 

4 Jarlsdictlon under the Workmen s Breach of Contract AcL—A Presidency Magistrate of Calcutta 
may lawfully take cognizance of a complaint in respect of a breadi of contract 1 y an artificer the contract 
haiang been entered into in Calcutta though the breach took place beyond the limits of the local junsdiaion of 
the Magistrate The expression Mag\ctraU of the Police ms 1 of Act XIII of I8a9 means a Presidency 
Magistrate See Note I at p Ixx Appendix Vll But now the whole of Act XIII of 1839 stands repealed 
by Act III of 1925 from 1 st of Apnl 1926 

5 Jarlsdictlon ander Prisons Act X of 1894— A Presidency Magistrate has no junsdiction to try 
offences under s 52 as lie is not a District Magistrate or first-class Magistrate 32 H 303. 

6 Jarlsdictlon ander the Emigration Act, 1883.— For tlie purposes oi the £intgrattouAcf(KKl of 1883) 
It has been Aeldtn SI B 611 and 32 B 10 dial the Magistrate of the fiist class in s MI of that Act includes a 
Presidency Magistrate 5V#Note6tose 

7 Bench of Presidency Magistrates can act ander a 108 —Since the section comers on a Bench of 
Honorary Magistrates the full powers of a Presidency Magistrate tlie Bench is competent to take action under 
s. 106 in/ra 7 Bom L R.833. 

8 The powers of Presidency Magbtrates are restricted by s. 487 and thereiore a Chief 1 residency 
Migistrate has no jurisdiction to try a jierso i for an offence under s 183 I P C for disobedience of his ow n 
order 12 C W N.246>»7 C. L J 70»7Cr L J 103 

19. Any two or more of such persons may (subject to ihe rules made by the Chief 

Magistrate under the power hereinafter conferred) sit together as 

a Bench 

Note.— Power hereinafter conferred —.Srr s 21 tn/ra Tins bectioii corresponds with the litter part 
< t s 1$ of the Code of 1882. 

20. Every Presidency Magistrate shall exerase jurisdiction in all places within the 

Presidency town for which he is appointed and within the limits of the Port 
Juns^iioa*” ** ° town and of any nangable mer or channel leading thereto as such 

limits are defined under the law for tlie time being in force for the regulation 

of ports and port dues 

Notes.— 1 Conflict between the Jarlidlctloa of a Presidency Magistrate In Caleatta and of the 
Coroner ander Act IT of 1871 —The confl ct of junsdicuon noted in 1367 Ind JnrUt N 8. 101 , 16 B 1S9 and 91 
C. 1 his now been remoied by the Amending Act I\ of 1908 See App \ 111 

2. Forts. See Indian Ports Act X of 1889 now W of 1903 ss. A and 5 and notification thereunder. 
j>rescnbing the limits of Ports also the Calcutta Ports Act HI of 1890 See also Ratanlal 193, 47 Cal llT 
(junsd ciion outside the limits of Calcutta but within the limits of the Port of Calcutta). 

3. Jarlsdictlon In admiralty cases.— The Presidency Magistrate has authority to convict a person of 
an offence under the I P C. it haiing been comm tted ina British ship during her \oyage on the High Seas. 
2S B 636 
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21 « (1) Every Chief Magistrate shall everase within the local liniitb of his 
juiisdiction all the povxers conferred on him by this Code or which b) "inx 
liw or rule m force immediately before this Code comes into force are 
required to he e\ercisetl by anj Senior or Chief Presidency Magistrate, and 
may, from time to time, with the previous sanction of the Local Government, make rules consistent 
with this Code to regulate — 

(a) the conduct and distribution of business and the practice in the Court of the 
Magistrates of the town , 

(d) the times and places at which Benches of Magistrates shall sit , 

(c) the constitution of such Benches , 

(d) the mode of settling differences of opinion which may arise between Magistrates m 

Session, and 

(e) any other matter which could be dealt with by a District Magistrate under Ins 
general powers of control over the Magistrates subordinate to him 

(2) The Local Government maj, for the purposes of this Code, declare what Presidency 
Magistrates including Additional Chief Presidency Magistrate*^ are subordinate to the Chief Prc'i 
■dency Magistute and may dehne the extent of their subordination 

Notes, — 1 Satiordinfttion of Presidency Uaglstrates to Chief Presidency Hagiitrates— Hadras,*'**.S<<^ 
<5 O No 168 Judicial dated 2nd Februarj, 1900 In Madns ihe subordination is limited to the purposesof 
ss 124(1), 144(4) 192and528 vj// i }iot\\nhstandtng this subordination, the Courts oi the Chief Prevdency 
Magistrate and of the other Presidency Magistrates are Courts of equal juriscliction as they are empowered by 
law to entertain the same classes of cases to dispose of them in the same way to inflict the same punishment and 
all the Courts have temtonal junsdiction over the whole town, 10 M L T. 51S (1911) 2 U. W. N, 50 m 12 Cr. L. J 

451 The High Court has power to transier a case from the file of the Chief Presidency Magistrate to thatofa 
Presidency Magistrate, idii 

1*A The relation between the Chief Presidency Magistrate and Additional Chief Presidency 
Magistrate —the Chief Presidency Magistrate has power, under $. 528 of the Code to withdraw a case made 
over by the additional Chief Presidency Magistrate to another Presidency Magistrate for disposal 51 C 8M 
28 C. W. N 903 (40 U 791 relied on 26 M 130 not followed) 

Calcntta —Presidency Magistrates in Calcutta, whether stipendiary or iion-stipendiary sitting migl) or 
■only os members of Penches are Subordinate to the Chief Presidency Magistrate 5^^ Calciilta Gastile dated 
7lh October, 1903 Notification No 3510,] D,and2C.W.N CCLXI 

Bombay,— All Presidency Magistrates and Ilenches are suliordinate to the Chief President Magisirate. 
See Bombay Ca'elle 1897 Pt I p 330 

2 Resnlt of declaration of Presidency Magistrates subordination to Chief Presidency Magistrate on 
footing of Bub Magistrates to District Magistrate — Where the Local Government has declared that all the 
Presidency ^figistrates other than the Chief Presidency Alagistrate shall be subordinate to the latter and fhst 
the subordination shall be deemed to be of the same Mnd and extent as die subordination of Magistrates ind 
Benches to the District Magistrate under s 17(IX theOuef Presidency Magistrate has power to triiwfer a case 
from one Presidency Magistrate to another Presitleocj Magistrate but he cannot do so without notice to 
the parties concerned 1 Bom. L. R. 347. 

3. Powers of & Bench ef Honorary Presidency Magistrates cannot be restricted by the Chief 
Presidency Magistrate.— S IS, supra has conferred on Bendies of Presidency Afagistrates all the power of i 
Presidency Magistrate The Chief I’residency Alagistrate has therefore no power either to confer, restrict or 
enlarge these powers 7 Bom L. R. 833 \Vhere a Chief Presidency Magistrate revived a case and transferred it 
for trial to a itench of Magistrates, ;5r/d that the Bench has jurisdiction to entertain a Preliminary ob;eciion as 
to the jurisdiction of the Cliief Presidency Magistrate so to rev ise and transfer, 7 C. W, N. 527. 

4. Doty of Preifdeacy Magistrates to record erldence, — In (a) petty oases, s. 362 does not enable a 
Presidency Magistrate to act arbitrarily and reemd nothing by way of evidence. See iO Bom L R, 201 e= 7 Cr. 
L.3.194un0er8 362 tn/ra (^) proceedings imders 110 5 ire IS C. W. N. 318 «»9 C. I. J. 439 « 10 Cr. L J 122, 
unde r s. ItO m/ra 

•Tb»» ara serltd by An XVlUof 
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5 Role* for the ^Ideace of Benehe*— CelcatU —The following revised rules have t>een sanctioned by 
the Lieutenant-Governor for the guidance of Benches of Magistrates in the town of Calcutta — 

1 The rresidenc> Magistrates otlier than tlie Chief Presidencj Migistrue or salaned Presidency 
Magistrate shall sit in the rotation arranged bj the Chief Presidenc) Magistrate 

2. The Presidency Magistrates other than the Chief Presidency Magistrate or salaned Presidency 
Magistrate shall take only such business as is made over to tl em bv the general or speaal order of the Chief 
Presidencv Magistrate 

3 The Presidency Magistrates other than the Chief Presidency Magistrate or salaried Presidency 
Magistrate shall ordmanly sit from noon to S pm on the days on which they have been invited to attend by the 
Chief Presidency Magistrate 

•I A Bench of Presidency Magistrates shall ordmanly be composed of three Presidency Magistrates 
other than the Chief Presidency Magistrate or|salaned Presidencv >Iagistrate sitting together orof twoso 
sitting w hen in the opinion of the Chief Presidency Magistrate this is necessarv 

5 A Bench of Presidency Alagistratomay however be composed of the Chief Presidency Magistrate 
or the salaned Presidency Magistrate and two Presidency Magistrates other than the Chief Presidency Magistrate 
or salaned Presidency Magistrate or of the Chief Presidency Magistrate or the salaned Presidency Magistrate 
and one Presidency Magistrate other than the Chief Presidency Magistrate or salaned Presidenor >fagistrate. 

6. Should any Presidency Magistrate other than the Chief Presidency Magistrate or salaned Presidency 
Magistrate appointed to sit in Bench be unable or fail to be present on the appointed day the Chief Presidency 
Magistrate may to his discretion at any time before the actual sitting of the Court reform or reconstitute such 
Bench in such manner as to him seems most convenient for the disposal of business 

7 The Chief Presidency Magistrate and the salaned Presidency Magistrate shall be ex-cffieto members 
of Benches the Chief Presidency Magistrate shall if present officiate as Chairman of the Dench the salaned 
Pr^idency Magistrate if sitting shall tn the absence of the Chief Presidency \lagistTate officiate as Chairman, 
and in the absence oi the Chief Presidency Magistrate or the salaned Presidency Magistrate the Chief Presidency 
Magistrate shall nominate the Chairman. 

a Every member of a Bench shall have a voice tn the determination of all points ansing tn cases 
before them and in the fading and sentence. In a Bench composed of three members the decision of the 
mayonty shallprevail and in a Bench composed of two members the deasion of the Chairman shall prevail 

Note.— [This Rule has been declared to be inconsistent wrjth the provisions of the Code in so hr as it 
directs that m a Bench composed of two members the decision of the Chairman shall prevail It was also 
said to be arbitrary and not consonant with natural justice 8 C. W N 862 This ruling was however not 
followed in 9 C W N CCLXIX and by the mayonty of the ruU Bench in 10 C W N 642 = 3 C L J 492 (F 6 ] 
See also 19 C. L J 92 e= II Cr L J 684 The Full Court however expressed so strong a disapproval of the 
analogous rule Rule 6 under s. 16 supra that the Bengil Government modifed thesame.— See CaleuUa Ga ette 
ind Nay 1906 Pt I P 980] 

9 The Chairman shall ordmanly record the evidence and judgment m cases where a record of 
evidence and judgment is necessary but such duty may with his consent be performed by any of bis 
colleagues or the evidence and judgment may be taken down by the Key,istrar or the Clerk of the Co rt 
at the dictation of the ChairmaiL 

10 A Bench or a Presidency Magistrate sitting singly may hold one or more adjourned sittings should 
It be necessary to do so /or the disposal of business or p^irt heard cases but such adjournment shall be so far as 
possible dedtetndtem 

11 Any part4ieard case may be sent back to the Chief Presidency Magistrate for disposal, should it 
in the opinion of the Co irt, be thou^t to be a case whidi should be committed to the Sessions Court for tnal 

12. Any case transferred to a Bench or to a President Magistrate other than the Chief Presidency 
Magistrate or salaned Presidency Magistrate sitting sn^ly remaining unheard at the dose of the day may be 
■either adjo imed or on necessity ansing may be sent back for disposal to the Chief Presidency Magistrate 
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21 , (1^ Lvery Chief Migistrale shall e\eruse uithin the local limits of hb 
juiisdictioii all the powers conferred on him by this Code or which bj an\ 
force immediately before this Code comes into force are 
required to be exercised by anj Senior or Chief Presidency Magistrate and 
may from time to time with the previous sanction of the I ocal Government make rules consistent 
with this Code to regulate — 

{a) the conduct and distribution of business and the practice m the Court of the 
ilagistrates of the town 

( the times and places at which Benches of Magistrates shall sit 

(f) the constitution of such Benches 

(cf) the mode of settling differences of opinior which may arise between Magistrate*' m 

Session and 

(<) any other matter which could be dealt with by a Distnci Magistrate under bis 
general powers of control over the Magistrates subordinate to him 

(2) The Local Government may for the purposes of this Code declare what Presidency 
Magistrates'^ including Additional Chief Presidency Magistrate are subordinate to the Chief Pre®i 
•dency Magistrate and may define the extent of their subordination 

Notes— 1 Babordmation of Presidency Magistrates to Chief Presidency Magistrates— Madras.—^ ^ 
O 0 No 168 Judicial dated 2nd 1 ebruary 1900 In Mndras the subortlination is limited to tl e purpost^s of 
ss 124 (1) 144(4) 19'’ando28 xi/ri Notwithstanding this subordination the Couits ot the Chief Prwidency 
Jlagistnte and of the other Pres dency Magistrates are Courts of eqtnl }unsdiction as they are empowered by 
law to entertain the same classes of cases to dispose of them m the same way to in/bct the same punishmei t and 
allthe Courts have temtonal jurisdiction overthewhole town lOM L T glS»(1911)2H V N 50^12 Cr luJ 
45i The High Court has power to transfer a case from the 15)e of the Chief Presidency Magistrate to that of n 
presidency Magistrate idid 

1 A The relation between the Chief Presidency Magistrate and Additional Chief Presidency 
Magistrate -*the Chief Presidency Magistrate has power unders 528 of the Code to withdraw e case imde 
over by the addit onal Chief Pres dency Magistrate to mother Presidency ^^■lglst^ate for disposal 51 C. SM 
» 28 C. W N 903. (40 H 791 relied on 2S H 130 not followed^ 

Calcutta —Pres dency Magistrates In Calcutta whether stipendnry or iioo'etipendiary sitting singly or 
■only as members of Benches are subordinate to the Chiet Presidency Magistrate. See CaUt lii Oft'’etle dated 
7th October 1903 Notification No 3510 J D and 2 C. W N CCLXl 

Bombay —All Presidency Jlagistrates and Benches are subord nte to the Chief Pres dency Migisiraie. 
S^eBoiiiay Ga etle 1897 Ft f p 330 

2 Result of declaration of Presidency Magistrates subordination to Chief Presidency Magistrate on 
footing of Sub Magistrates to Dbtrict Magistrate — Where the Local Government has declared that all the 
Presidency Magistrates other than the Chief Preside icy Magistrate si all be subordinate to the latter and that 
the subordination shall be deemed to be of the same kind and extent as the subordination of Magistrates d 
Bend es to the District Magistrate under s I7(1X theChief Preside icy Magistrate has power to tra isfer a case 
from one Presidency Magistrate to another INesiilency Magistrate bit he cannot do so without not ce to 
the parties concerned 1 Bom L R 347 

3. Powers of a Bench of Honorary Presidency Magistrates cannot be restricted by the Chief 
Presidency Magistrate — S 18 supra has conferred o i Bendies of Presidency Magistrates all the l ower of a 
Presidency Magistrate The Chief I res dency Magistrate has therefore no power either to confer resmet or 
enlarge these powers 7 Bom L R 833 Where a Chief Presidency Magistrate revived a case and transferred it 
for trial to a Bench of Magistrates held that the Bench has junsdicUon to entertain a Preliminary objeaoi as 
to the jurisdiction o! the Ch ef Presidency Magistrate so fo res ise and Ua isfer 7 C. W N S27 

4. Doty of Presidency Magistrates to record erldence — In (a) petty cases s 362 does not enable a 
I residency Magistrate to act arl itranly and record iH>thjnt,by way of evidence See 10 Bom L R. 201 = 7 Cr 
L.J 194 unders 362 tn/ra (i) proceedings t nders. IIO &elSaW K 318«9C L J 439=10 Cr L J 122, 
under s. llO tn/ra 


' Sy Xet XV III or 1*1 
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3 Bale* for the galdeoce of Beache*— CilcatU —The following revised rules have Iwen sanctioned hy 
the Lieutenanl-Gov emor for the guidance of Benches of Magistrates in the town of Calcutta — 

1 The Presidency Magistrates otlier than llie Chief Presidency Magistrate or salaried I residency 
^IaglStrate shall sit in the rotation arranged by the Chief 1 residency Magistrate 

2. The Presidency Magistrates other than the Chief Presidency Magistrate or sabned Presidency 
Magistrate shall take only such business as is made over to tl eni bv the general or speaal order of the Chief 
Presidencv Magistrate. 

3 The Presidency Magistrates other than the Chief Presidency Magistrate or salaned Presidency 
Magistrate shall ordinarily sit from noon to 5 pm on the days on which they have been muted to attend by the 
Chief Presidency Magistrate. 

4 A Bench of Presidencv Magistrates shall ordinarily beoimposed ufUree Presidency Magistrates 
other than the Chief Presidency Magistrate orfsabned Presidencv Magistrate sitting together or of two so 
sittingvihen m the opinion of the Chief Presidencv Magistrate this is necessary 

5 A Bench of Presidency Magistrates may however be composed of the Chief Presidency Afagistrate 

or Ihesalaned Presidency Magistrate and twoPresidency ** — u r , 

or salaried Presidency Magistrate or of the Chief Preside * 

and one Presidency Magistrate other than the Chief Presi ■ 

a Should any Presidency Magistrate other than the Chief Presidency Magistrate or sabned Presidency 
Magistrateappointedtosit in Bench be unable or bil to be present on the appointed day the Chief Presidency 
Magistrate may in his discretion at any time before the actual sitting of the Court reform or recoastitnte such 
Bench in such manner as to him seems most convemeotfor the disposal of business 

7 The Chief Presidency >fagistrate and the sabned Presidency ^fagistrate shall be ex-ogieto members 
of Benches the Chief Presidency Magistrate shall if present olHaate as Chairman of the Bench the sabned 
Presidency 3fagistrate if sitting shall m the absence of the Chief Presidency Magistrate olBciateas Chairmani 
and m the absence oi the Chief Presidency ^faglstrate orthe sabned Presidency Magistrate the Chief Presidency 
Magistrate shall nominate the ChairmaiL 

8 Every member o! a Bench shall have a voice in the deiemiinat on of all points ansing m cases 
before them and in the finding and sentence. In a Bench composed oi three members the decision of the 
majonty shall prevail vnd in a Bench composed of two members the deasion of the Chairman shall prevail 

Note.— [This Rule has been declared to be inconsistent with the provisions of the Code in so far as it 
directs that in a Bench composed of two members the decision of the Chairman shall prevail It was also 
said be asbiWary awd wot coTsowawv h.vvSv watwral yvevWce R C. ^ This tubng was however not 

followed in 9 C. W N CCLXIX and by the majonty of the Pull Bench in 10 C W N 642 s= 3 C L. J 492 
See also 19 C.L J 92^14 0 L J 684 The Full Court however expressed so strong a disapproval of the 
analogous rule Rule 6 unders. 16 sufira that the Bengal Governmentmodified ihesame.— See Ca//w//iz < 7 a fffe 
ZndMay 1906 Pt I p 9S0] 

9 The Chairman shall ordmanly record the evidence and judgment in cases w-here a record of 
evidence and judgment is necessary but sudi duty may with his consent be performed by any of his 
colleagues or the evidence and judgment may be taken down by the Registrar or the Clerk ot the Court, 
at the dictation of the Chairman. 

10 A Bench or a Presidency Magistrate sitting siogly may hold one of more adjourned sittings should 
It be necessary to do so for the disposal of business or part heard cases but such adjournment shall be so far as 
possible de die tn diem 

11 Any part-heard case may be sent back to the Chief Presidency Magistrate for di posal, ^ould it, 
in the opinion of the Court, be thought to be a case which should be committed to the Sessions Court hr tnal 

IX Any case transferred to a Bench or to a Presidency Magistrate other than the Chief 

Mapstrate or sabned Presidency Magistrate sitting sii^ remaining unheard at the close of the dav nuy 

■either adjourned or on necessity ansing may be sent back for disposal to the O lef Presidency Magi^traf 
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13 No private business shall be earned on in the Chaniberii set apart for the Presidency Magistrates 
other than the Chief Presidency Magistrate or salaned Presidency Magistrate, and no outsiders shall be admitted 
thereia It will be the duty of the Presidency Magistrate other than the Chief Presidency Magistrate or salaned 
Presidency Magistrate to report to the Chief Presidency Jlagistrate any fraaion of this rule which may come to 
their knowledge 

14 It shall be the duty ot the Registrar to inform the Chief Presidency Magistrate of any stress of 
business in the Courts 

15 The Chief Presidency Magistrate may at any time delegate any or all powers conferred on him 
under these rules to the salaned Presidency Magistrate— No 1256 J , dated 5th March 1900 
Calcutta CazetU, 1900 Pt 1 p 714 

Madras — (i) The Chief Presidency Magistrate may of htsown motion or on the application of any 
Presidency Magistrate refer any case or class of cases, tnable by a Presidency Magistrate, for tnal by n Bench 
of two or more Magistrates and may, by his order, ap|X)ini the time and place at which such Bench shall sit. 

(u) The Chief Magistrate shall if fn^sent ofhaate as Chaimian In his absence the senior Magis- 
trate present shall oBlciate as Chairman 

(lu) The Chairman shall conduct the proceedings of the Courtand exercise all the functions m that 
behalf usually exercised by a Presidency Magistrate when sitting alone, but it slnll be competent to any 
member oi the Bench to put any question to a wiinesseither direct or through the Chairman as the latter may 
deem ad\ isable, and to suggest any matter for the Chairman s consideralioa 

(iv) EachmemberoftheBenchshallhatca voice in the finding and sentence. In a Bench of three 
or other une\en number, the opinion of the majonty shall prevail When the numbers are eten, the Chairman 
shall ha\e acasting\ote 

(v) In regard to the recording of evidence and the yudgment the proceeding shall be conducted 
111 a manner simitar to proceedings before a single Magistrate and subject to the provisions of the 
Criminal Procedure Code 

l\i) The Bench may hold one or more sittings forthe disposal of such cises as may be reierred to 
It or of part heard cases Any part heard case postponed to a further sitting of the Bench may be proceeded 
witli if iny member oi the Bench h is been present at the previous liearmgs in the case (but 20 C. 870) but 
subject to the provisions ot s 3a0ofthe Criminal Procedure Code 5/ George Gazette isoi.Ptl.p 1414 

Mules for the guidance of Honorary PresuUnry Magistrate m Madras — 

(1) Power of tnal — The Honorary Presidency Magistrates shall sit as Benches to try such cases or 
classes of cases and to undertake such business as may be made over to them by the general or speaal order of 
the Chief Presidency hlagistrate 

(2) Number and Sitting Aewr/— Each BeuUi will ordinanly consist of three Magistrates selected by 
the Chief Presidency Magistrate Irom the list of those appointed by Government A Bench will sit in 
the Magistrate s Court at Egmore, another m the Court at Georgetown from 7-30 to 9-30 a >f or tifl the work of 
the day is ov er, if earlier, on all days except Sundays and close holidays. 

(3) Sitting to be arranged by Chief Presidency Magistrate Inability to attend tobe notified —Hox. 

L L »» u »v. order in which 

• 1 and communi- 

cy Magistrate js 

unable to attend on a day for which he has been named, he shall give timely notice to the Chief Presidency 
Magistrate mentioning where possible, a subsdtule who is willing to take his place. The Chief Presidency 
Magistrate may depute such substitute m his place or make such other arrangements as he thinks fit If 
occasion arises the Chief presidency Magistrate may alter any arrangement he has made under this rule 

(4) Salaried Magistrates may ji/:— The Chief Presidency Magistrate or any salaned Presidency 
Magisunte may, with the permission of the Chief Presidency Magistrate, sit as a member of a Bench of Honorary 
Presidency Magistrates. 

(5) In order to form a quorum at least two Magistrates shall be present from the begin- 
nlng it> the end of a tnal or inquiry as members of the Bench provided that if asalaned Magisuate be present 
throiithuut the iiwiiiiry or Oial a case may be proceeded with to a decision notwithstanding that a quorum was 



CONSTITUTION ANU POUTRS or CKIMINM COURTS AND OPUCKS 


43 


s il] 

not present Uiroiighout the proceedings. I( llench Is tinibleto sitbranj pirticular th> the c ises Set down 
for heinng before It on lint d-\y mty l>e put iip before a Stipen lnr> Mngntrue or lOjonmcd to the Bench s next 
wwking day ns the Chief Presidency Mnghtrnie mny direct ' 

(b) Any else before n itendr n .111 lining Unheard nt tlie close t f i sitting may be 

either uljonmed to the next wwking diy or sent Wck to lie disposed of ns the Chief Presidency >fngistrate 
directs 

(7) CA iinwaif — 1 he Chief Presidency Magistrate shill if present odiciate as Chninnnii of the Bench. 

In his nbsence the Stipendiary Presidency Mngisinte (if nny) |»rcscnt shnll ofTicinte ns Chnirman of the Bench. 
In the absence of nny stipcndnry I residency Migistmte the Bench shnll so often ns nny be necessnry, elect a 
Chairman from among the Magistntes present If the votel> sitould Iieequil the Chief Presidency Mngistratfc 
shall decide which Honorary Magistmle shall |)n.side ' 

(8) Pou ers of Chairman — The Uiaimian shall conduct the proceedings of the Court and exercise all 
the functions in that behnlf usually exercised by a Sti|>endiary Magistrate when sitting nlone He shall deade 
upon the admissibility of evidence nnd maintain order in the Court but it shall be open to any member of the 
Bendi to put nny question to the witnesses either direct or through the Chnirman as the latter may deem 
advisable and to suggest any matter for the Chairmnns consideration 

(9) Paitn^ (towH fvtdgnct —The Chairman slid! genemHy recoid the evidence and judgment in 
cases in which a record of evidence nnd judgment nre necessnry, but such duty may with his consent be 
performed by anyone of his colleagues 

(10) OftmoH of ntajonfy of members ^o/r«»«ii/—Fach member of the Bench who has been present 
throughout the proceedings shall have a voice m the hnding and sentence In a Bench of three or other 
uneven number the opinion of the majority shall prevail when the numbers are even Uie Chairman shall hnve 
a casting vote. 

(11) Svne Bench (0 hear a ease Mi roBr/wiicw— Notwithstanding any arrangement made as 
provided m Rule J any quorunuhnt may have heard part of a case which stands adjourned at the rising ol the 
Court shall proceed with such case till the conclusion of the trial or iniiuiry, as the case may be at sittings held, 
either from dty to day, or if the case stinds adjourned for more than one day tlien on the days to which it 
stands adjourned. In such case the Chief Precidency Magistrate may for as long as shall be necessary set 
aside or vary any arrangement made under Rule 3 

(\2) Stoning Ca/etidars — P very Honorary Presidency Magistrate will sign the daily calendar of the 
day s proceedings at which he is present 

(13) Transfer of cases — The Chief Presidency Magisirite may at any time transfer for disposal any 
case whether part heard or not from the file of iny Bench to his own file or to the file of any salaried ^^aglstrate 
or Bench of Honorary Magistrates 

(H) Delegalton Of f ewers— The Chief Presidency Magistrate may at my time delegate any of his 
jxjwers under these rules to any sabned Magistrate subordinate to him. 

(15) /tddttionai Benches— The%enlesshilla.\so apply to any additional Benches of Hononry Iresl 
dency Magistrates which the Governor m Council may t>e pleased to appoint See Notifioition No IH jnil l|»l ed 
m Part I of Fori George Gazeile dated 3rd January, 1911, pp 7 and B 

Bombay —^Vhe following revised rules to regubte the conduct and disiritjution of business and the 
practice m the Courts of the Magistrates of the Town and Island of Bombay which hive liceii made by llic Chief 
Presidency Magistrate with the previous sanction of His Excellency the Governor ol Itnnbay uadi-r secli >n l\ lA 
the Code of Cnminal Procedure are hereby published In supersession of the rules pul fi lied fu Covernmeoi 
Notification No 2S7, tbted the 16th January 1894 — 

I The Magistrates will ordinanly sit in Court for the disposal of busii>-5s (S'? 

pbints and case ansing in the “ A ” Div uion and cases pertaimag to tb“ Szee* p^d-iOtu yo <x- 

sutions of die “ B Division and those ansingin tbCC,' “H* V ced nanl/ U 

at the Esplanade Police Court Compbints and cases penaiair^ to cV fyngn PoTce^atoo <£ -y 
Division and the * D" Division including Agnpada secioo sfcd crfl^an.-r be beard »• the ysz-goc. 
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Court Complaints and cases pertaining to the “C* Division shall be ordmanly heard at the Girgaum Police 
Court Complaints and cases pertaining to the E and T' Dnisions shall ordinarily be heard at the Dad<ir 
Police-station 

2 Chief Presidencj iiid Third Presideni^ Magistrate will ordmarll) sit at the Esplanade Police Coi rt 
Second Presidency Magistrate w 1 1 ordinarily sit at the Mazagoa Police Court, the 1 ourth Presidency Magistrate 
will ordmanly preside at the Girgaum Police Court and the Temporary Additional Presidency Magistrate will 
sit at the Dadar Police Court In case of emCTgency any Presidencj Magistrate may hold his Court at such 
place and hour as he may consider best suited to meet the requirements of the public service 

3 In the event of any pressure of work occiirring in any Court or during the casual or other absence 
of any Magistrate, the Chief Presidency Magistrate sliall arrange for the distnbution of business among the 
Magistrates 

4 All applications for process copies, ceaficates or otherwise shall ordinanlj be made to the Magis 
trates on their first taking their seats on the Bench in the momii^ Applications which are shown to im oh e 
urgency may be made at any time during the sitting of the Court The Magistrates will not undertake to enter 
tain any application of any sort at their private residences 

5 Complaints and applications should as a general rule, be made in writing, with proper stamp 
affixed In each complaint the name of the complainant and of the accused parties and also of the witnesses 
and the section of die hw alleged to have been infringed should be legibly ivntten with such particulars of the 
facts as may be necessarj to support the complaint 

6 All applications must be presented m person or by pleader The Magistrates ivitl not undertake to 
reply to written communications 

7 The following fees shall be levied — 

{a) Copying fees at 6 annas per folio of 90 words orfracQon thereof Prisoners will be charged 2 annas 
per folio for copies or proceedings but will be furnished with a copy of the judgment in cases 
other than summons<ases free of diarge. 

(3) Inspection fee Re 1 on each application per day 

(r) Translation fee Re 1 per folio oi 90 words or fraction thereof laniea not supplying their 
own piper for copies will be charged f anna per sheet of foolscap supplied 

8 The Magistrates at eidi Court will divide the work between themselves and any difference oi 
opinion will be decided by the Chief Presidemy Magistrate As a general rule petty Police cases will be 
disposed of before others 

<* The Magistrate shall submit sudi forms records reports and returns as may be called for by the 
Chief Presidency Magistrate 

Note. — [When a Presidency Magistrate examined the complainant on oath and then thinking that the 
case could be more conveniently tried ty the Chief Presidency Magistrate returned the complaint for presenta 
tfon to the latter Magistrate Aeld that the rule did not justify the action of the Magistrate the rule referring 
only to a division of work an allotment of jrartirular cases or particular days and hours of work Ratanlal 
988.3 

10 The office hours shall be from 10 am to 5 pm The Courts and offices shall be closed on the 
gazetted Government holidays but the Chief Presidency Magistrate will arrange for the despitch of urgent 
business. 

11 If in any case there exist speaal circumstances which in the opinion of any party concerned or 
interested Insuch case require a departure from the ordinary procedure prescribed by these rules, such party 
may bnng such special arcumstances to the notice of the Chief Presidency Magistrate who shall thereupon 
make such order In tiie matter as he shall think fit 

NoU— \n authorized petition wnter'lv^ttached to eadi Court for the purpose of wnting at t moderate 
I^'***0"* lor persons req&jnng bis services —.Sk^ Bombay Notificnuon No 2536 dated 
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Rules for the jundance of the Bendies of Hoftorai> Presidency Mi^istrates for the area comprised ithin 
the limits ot the Toivn and Island of llomba} 

NotificationNo J 1) I9th Ma> 1901 iJ G ISWI PL I p W9 asameiided bv Notification No |6S3 
J O iSthMirdi, I90S. 

Ill exerase of the jiower conferred by section 21 of the Code of Cnimnal Procedure isjs the Chief 
I’resideiicj Magistrate llonibay with the {wevious sanction ot the Governor m Coiinal makes thefolloning 
Rules for the guidance of the Benches of Honorary presidency Magistrates appointed b> Government Notifi 
-cation Na S^3.> dated the 19th May 1901 to the area comprised irithin the limits of the Town and Island of 
Bombay — 

(1) The Honorary Presidency Magistrates slitll undertake onl) such business as is made over to them 
by the general or speaal order of the Chief Presidency Magistrate 

(2) Courts of Honorary Presidency Magistrates shall be constituted m sudi place or places within the 
Town and Island of Bombay as may, from time to time be appointed for this purpose by the Chief Presidency 
Magistrate with tlie sanaionof Government, and the services of individual Honorary Presidency Jlagistrates 
^hah be assigned from time to time by the Chief Presidency Magistrate to the Bench of one or more of such 
Courts. 

(3) Each of the said Benches shall be divided into section^ containing not le»s than four Honorary 
Presidency Magistrates. 

(4) Not less than ten days before the end of each month the Honorary Presidency Jlagistrates whose 
services have been assigned to each Court shall arrange the order in which and the days on which the sections ot 
each Bench shall sit dunng the following months. The arrangement so made shall be forthwith submitted to 
the Chief Presidency Magistrate for hts approval Unless the Chief Presidency Ifagistrate communicates his 
disapproval before the beginning of a month on whidi it is made the arrangement so made shall hold gootl for 
that month 

If the Honorary Presidency ^IaglStrates whose services have been assigned to any Court fail to make 
such arrangement, or make one which the Chief Presidency ^fag1Strate disapproves the Chief Presidency 
Alagistraie may himself make an arrangement as aforesaid which shall be communicated by him to the Honorary 
Presidency Magistrates concerned and shall hold good for the month for which it is made 

(a) Except on Sundays and close holidays, one section of etch Bench shall hold a sitting every day 
from the hour of 3 vm until such time as an adjournment maybexoted. 

(b) The Chief Presidency Magistnie or any salaned Presidency Magistrate may if he so desirer, sit 

lu any Hononry Presidency Magistrate s Court as a member of the Bench. t 

(7) In order to form a quorum at least two Magistrates shall be present trom the beginning to the end 
of trial and en juiry as members of the Bench 

Provided that if a salaned Presidency Magistrate be present throughout thetnal or enquiry as President 
the case may be proceeded with to its conclusion notwithstanding tliat a quorum may not have been pre^nt 
throughout the proceedings 

(8) The Chief Presidency Magistrate shall if present officiate a» Chdirman of the Bench. In hi> 
absence the senior salaned Presidency Magistmte (if any) present shall offici tte as Chaimun of the Bench. Jn 
the absence of any salaned Presidency Magistrtte the Bench shall asofteii as may be necess-ary elect a Chairrnan 
from among the Magistrates present 


Chxirnun shill have a second or casting vote 

(10) The Chairman oi a Bench shall ordinanly reconl the evidence (when necessary) anj ihejudgmeft 

5^ Kineiice of the Court but such duty, may, with the Chainnans consent, be performed by anyone of hi « 
coUeigues or at his dictation by the Judiaal Clerk of the Court. If the last course be adopted each record ot 
judgniem or semence shill be signed by the Chairman of the Bench, 
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(11) Notwithstanding aji> arrangement made as provided in Rule 4 anj quorum that may ha\e heard 
part of a case whidi stands adjourned at the nsing of the Court shall proceed isnth such case till the conclusion of 
the tnal or inquiry, as the case maj be, at sittings held either from day to day or if the case stand adjourned for 
more than one day then on the days to which it stands adjourned. 

In such case the Chief Presidency Magistrate or the senior salaned Presidency Magistrate may as tor 
as long as may be necessary, set aside or \*arj any arrangement made under Rule 4 

(12) Where the hearing of any has been commenced by a Bench of Honorary Presidency Slagur 
trates, no Magistrate who has not been present on the Bench throughout the proceedings shall take any part in 
them. 

E. —Jofitlcfis of the Peace 

22. The Go\ emor General m Council, so far as regards the whole or any part ol Entish 
India outside the Presidency towns, and every Local Goxemment, so far as 
regards the terntones subject to its adnnoistraDon* may, by notification in 
the Offiaal GazetU, appoint suchf persons resident mthm Bntish India 
and not being the subjects of any foreign state as he or it thinks fit to be JusDces of the Peace withm 
and for the terntones mentioned m such noDficfltion 

Note.— 1 Powers of Justices of the Pe&ce appointed for places beyond British India —A Justice of the 
Peace appointed under the Exlradtlion Act (now W of 1903) has junsdiction to commit a pereoa barged with 
an offence against the Mysore Mines Regulation 1897, lor tnal to the Madras High Court, 26 M. 607 See 25 B. 
826, for the junsdicUon of a Justice of the Peace to try a person for an offence committed on the High Seas. 
*' In exerase of the powers conferred by the Indian (Foreign Junsdicbon) order in Council )902 the Governor 
General in Council is pleased to direct that any European Bnush subject appointed either by name or by virtue 
of his office to be a justice of the Peace in or for any country or place beyond the limits of Bntish In<La shall 
have m proceedings against European Bntisb subjects or persons accused ol having committed offences jointly 
with such subjects all the powers conferred by tbe Code of Cnminal Procedure, 1S9S on ^^aflstrates of the first 
cla s4 who are Justices of the Peace and European Bnush subjects. Notificauon No 2770 (F B ) of the 14lh July 
19W. The powers cotJerred by the above Notificauon are the powers referred to in s,. 36 of this Code and 
speafied in the third scheduleand styled ordinary powers and the language of the nonficauon cannot be read 
as including powers which by virtue of s. 37 a Magistrate of the fiist class may be invested with by one or other 
of the authorities and the power to entertain complaints is not one of the ordinary powers of a first class Magis- 
trate 24 U 343. 

23 and 24 are omitted bv Act XU ol 1923 

25. In virtue of their respective offices the Gov emor General Gozernors, Lieutenant 
Governors and Chief Gfmmissxoners, the Ordinary Members of the Council 
Governor General and the Judges of the High Courts J are Justices of 
the Peace withm and lor the whole of Bntish India, Sessions Judges and 
District Magistrates are Justices of the Peace wilbm and for the whole of the terntones administered 
by the Loail Government under whidi they are serving and the Presidency Magistrates are 
Justices of the Peace within and for the towns of which they are respectively Magistrates 

Note.— Compare the faj/i/ffi/wa Company Ael 1772 (13 Geo III, Cap 63) s.38. 

F. — SuspeDslon and Removals 

Suspension and re- 26. All Judges of Cnminal Courts other than the High Courts estab- 

Judges and hshed by Royal Chartef. and all Magistrates may be suspended or remov ed 
from office by the Local Government 

•Tk. word, r |b.f ib»B U. Pm dtoeTHowTu) lw*n cm nod l>y let Xlt of 1«J 

t hut.|tBt.d(orib«»onl. Europ.waBritbh.ctlm* by Act XII ef I9S 

Ktnfrm *tc «m tt*a by Act V 1 of 19C<' * r«ni1S<li t. 
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Pronded thit such Judijes nnd Magistrates as now are liable to be suspended or rerao\ ed 
irom office by the Governor Gencrnl m Counal only shall not be suspended or removed from office 
b) anj other nuthont) 

HoUf— 1 See s. 16 of the Genertil Qaises Act \ of 1897 and Ike Public Servants {Inquirtes) Act 
XXXVII of 1850 and I of 1897 

2 Removed —The word is a technical term implying dismissal from the Bench and does 

not include such administrative measures as removals or transfers of officers from one place to another — 
Notification lOM August 1874 


Suspension and re- 
moval ol Justices of 
the Peace. 


27. The Governor Genera) in Council may suspend or remove from 
office anj Justice of the Peace appointed by him, and the Local Government 
may suspend or remov e from office any Justice of the Peace appointed b> it 


Note.— Compare s. 16 ol the General Clauses Aet\ of 1897 


CHAPTER HI 

Powers of Courts 

A — Defiotlptlon of OffencoB cognizable by eaob Conrt ^ 

Offences under 28. Subject to the other provisions of this Code anj offence under 
Penal Code the Indian Penal Code ma> be tried— 

(a) by the High Court or 
(3) b> the Court ol Session or 

(f) by any other Court by which such offence is shown m the eighth column of the 
Second Schedule to be triable • 


IHustraUcn 

A ts commtUed to the Sessions Court on a charge of culpable homicide He may be con 
victed of voluntarily causing hurt an offence triable by a Magistrate 

Notes.— For other provisions see r ; ss. 191 to 198 443 444 449 452 467 477 480 485 and 556 

1 Jarlidletlon ot High Court or Court of Sesiloa not restricted by provblons as to other Courts.— 
The provision as to the other Courts indicated in this secUon does not cut down or limit the jurisdiction of the 
IfighCourts orCourtsof Session 8 A.663 The is new and is intended to show that althouglian 

offence may appear in Sch. II as one triable only by a Magistrate if the case is before the Court of Session on 
commitment made fora more heinous (offence the Sessions Court is competent to hold the trial for the minor 
offence alone Rut if the offence is pun shable under some other law in which a Court is specially mentioned 
eg a Magistrate it cannot be tried by any other Court ez Uy a Courtlof Session 19 A *63 See 18S9 A. W 
H 235,24 0. *29 

2. When eatei triable by Haglitrates ihaald be coramUted — .S'rr Notes 7—11 under s. 209 

3. Jurlsdletlen of inferior tribunal over offence* eognliablo by It when aggravatlnj elrcnmitaneei 
alio present.— Note IStos. 260 Note* toi346 and Note 10 los.537 When an offence falls under two 
secuons of the L P C the one genenl and cogniiable by an inferior tribunal the other specifjnng aggravated 
arcumslances and cognlrable b> a superior tnbunal onl) the jimsdiction of the Imfenor tribunal Is not 
neeessartfy ousteil Weir II, 20 If the facts of a tose are suffiaent to bring it within s. 397, L P C the 
Magistrate ought to commit the case to a Court of S^ion and not himself try itunders.892 L P C while it 
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IS a matter for the di«:retion of the Magistrate whether he will himself trj a case under s. 39-1 or commit it to the 
Court of Sessions Weir I, 418 But no Court can dutch )un»]iction by intentionally ignoring facts of Sggra^s 
tion which makes the offence reall> cognizable only by a higher tnbunat Weir II, 21; 31 K B75, 13 81 • 

4h L R.18, mOK W.N 852 = 12 Cr.L J 20 

1 Jorlsdlctlon of inferior tribunal over persone jointly charged when one U triable by aaperlor 
tribunal.— If two or more persons are Jointly charged wtth an oBeiice and the turlsdiction of theAtagretrats ts 
ousted in the case of one the Magistmte should commit both or all for tnnl before the Sessions Court Wefr Ih 
20 and 1, 118 Sef Note 7 to s 209 

5 Befoaal by Magistrate to proceed with a charge. — Where a Magistrate has tn tlte exercise of his- 
disCTetion refused to proceed witli a criminal chaige pending a avil action in respect of the matter out of winch 
the charge arose a tiiatidantui will not be gmnted to compel the hearing of the diarge 1 M H C. R. 66 

6 Magistrate cannot decline jurisdiction — It is not competent to a subordinate Magistrate to direct a 
complainant who hnngs a charge of petty tlieft or issiiK ordinarily wiihin the cognizance of heads of idl-iges 
to seek redress from the head of the ullage (Yll M. R c R Appx JfXXl) , where the exercise of Ecclettaihcal 
jurisdiction is plainly Hltrn vires of otherwise unsanctioned by the ordinances of a religious society or where 
such ordinances Controvert the geneni Hw and tn either cnse consequences result which the criminal law 
V as intended to restriin the Crimuiat Courts are not at liberty to decline junsdiction 8 M 110 

Hole.— .Jer Note in s. 436 infra 


89. flj Subject to the other ptoinions of tkts Code^ni) olleiice undeniiy other law 
Offences under s^tall when anj Court is mentioned in this behali m Mich law be tried hi 
other laws. such Court 

(2) When no Court is so rnentioned it ma} be tried by the Hi^h Court or subject 
afore«idT b) any Court constituted under thix Code v huh such ojfence ts shottn tn the etgMi 
toftwtn oj the Second Schedule to be triable 


Notes,--! We have omitted the |ix>viso to this clause 'which existed m the old Act jiid specified 
1 1 the Second Schedule the respective Coi rts by which offences under other laws are triable. — Con fCtp 

2 When any Court u meotioned, shall be tried by each Coart and not by any other —It is a general 
rule that where a statute makes unlawful that which was lawful before and inseparablj connects wiUi the 
prohibition or offence a special remedj that remedy must be pursued and no other Thus where a prisoner 
•was cowvicied \V« Crwiwwai Sesaiows ol the High Cw«r\ for supplying h^wor \sithwt a hcense 

(an act punishable by Mad Act I of 186S) it was Ar/</ the High Court had no jurisdiction to try inasmuch 
the Aa whicli created the offence declares *1 to be pninshable by a MagiStrite 5M H C B.-277 Again die 
jurisdiction to punish an offender/or nuisance etc unders. 16 Bombay Act \ III of 1867 is confined to the pohee- 
patets duly empowered and does not extend to their ofhaal superiors {^Tatuki Magistrates) Ratanlal Off- 
(at PJtslnel Mtgtsltale So also a Presidenci Magistrate has no junsdiction to try prisoners for offences under 
•v. 52 of the iViraiii Act IX of 1894 as he is. not i Distnct Magistrate or Alagisirate of the first class memtoned 
therein 32 M 303. (3) Magistrxte specially empawted An offence unden special law cognizable b> a 
Magutralt xtnesUd unPt sprciil po vers cannot lie iransferred to an ordinary Magistrate 1886 A W N 25® 
Thus a Magistrate taking cognizance of an offence unders 9 of the Opium Act I of 1878 has no powers. tt» 
commit the accused to die Court of Session !9 A f65 So too under s 29 of xhn Police Act \ of Ififfl 
1 W R.flno , • nliicli 

II Eailwaj are not 

less tlian tho- set s. A 

(2)ofde Bletxl Tbtens Act I ol tsss under which certain offeiu^a are to be Liken cognizance of f;} District 
Of S iImJ V idonal MasUtmie An d bj au oilier Magistrates except wiUi the previous sanction tttlie Distnct 
TV- wwi* DFovb on* of th • Cod^ li« ** Und sutM lutnl for pro* ■ on* f* 


Mt XltoflUl 
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or SuMnisional Magistrate ,(#) ^ firslclais itagtilraU eg see% 62 of the Pnsons Act IX of 1894 82M 
9iZ\{/)by seeond-tlats MaztstraUs ig s. 83 of the /«*<:» Registration Act II! of 1877, 7M VH foUowii 
in Weir H, 39; also oJIences under the lidxon Stamp Act II of 1899 the Indian Salt Act XII of 1882 the 
European Vagrancy Act l\ oi \S1A 

3. It was held (Weir 11, 83) that a tbtrdcl'iss Magistrate has no power to try an o^ence under s 20 of 
the Indian Treasure Trove Ad VI ol This Is no \onget law ha\«\g regard to the addition now made to 
Sdi II under the heading offences against other laws A third-class Magistrate has jurisdiction to try 
an offence under s. 68 of Bom. Act VI of 1873 Ratanlal 788 

I Jurisdiction where no Conrt Is mentioned.— A Kfagistrate lias junsdiction to try a landlord for an act 
speafied in s. 58 (S) of the Bengal Tenancy Act tnz failure to prepare and retain counterfoils of rent receipts 
m the same wa> as he would try a summons-case the Act not having speafied any particular Magistrate to try 
suchanoSence 9 C. W N SlS^SCr L.J 032. Reading the 6rst paragraph of thisseaion with s 21 of Act 
XVI of 1861 (Stage Carnages), all Maglstmtes have jurisdiction to try offences against ss. 7 and 9 of the said 
Act Rat&nl&I 361. 

5 As to tlie effea of s. 8 of Act X of 1872 with which d (2) of tins secuon correspond, to a certain 
extent on the question of jurisdiction see 8 1! 161 


Tnal of European 
British subject by 
second and third<lass 
Magistrates. < 


* *' 29«A« No Magistrate of tlie second or third class shall inquire 
into or tr} any offence which is punishable otherivise than with fine not 
exceeding fift) rupees which where the accused is an European British 
subject who claims to be tried as such 


offence other than one punishable with death or transportation for life, 
commuted bs any person who at the date when he appears or v» brought 
cai^tjiwemles" before the Court is under the age of filteen years may be tried by a District 
Magistrate or a Chief Presidency Magistrate or by any Magistrate speaally 
empowered by the Local Government to exerasc the powers conferred b> section 8, sub-section (1) 
of the Reformatory Schools Aa or, m any area m which the said Act has been wholly or 

in part repealed by any other law providing for the custody trial or punishment of youthful 
offenders by any Magistrate empow ered by or under such law to excrcis** all or any of the powers 
conferred thereby 

30 jln_the terntones respectively administered by the Lieutenant Governors of the 
Punjab X ci”d Burma and the Chief Commissioners of Oudh ^ the Central 
able^w”m deaOu Provinces Coorg and Assam tn Sindh and m those parts of the other 
— ^ Provinces m which there are Deputy Commissioners or Assistant Commis- 

Monersythe Local Government may |1 notwithstanding anything contained m section 29 invest the 
District Magistrate or an^ Magutrale of Ike first class with power to trv as a Magistrate all offences 
not punishable with death 


Notes— 1 Investreent on Ms^btrates of powers under this lectioo by the Local Oovernnenti.— This 
section should be read with s. 84 ** Tins section Is w> amended as to make It applicable to all nun-regulation 

Provinces Further the 1 ocat Governments are now authorized to invest first-class Magistrates with powerb 

under tlie section. —Se l Com. Rep 

• Thi* tpciMn «•* inw tr4 br tbr Crlm s»l law Amrndinrat Atl XU «f ItU ». ■ 

tThUvwV on w*i icxrlM br th» O rnlod PfnewdHP* Cbd» Ainradmoat Art XVtllorirsJ ». * 

IThrM tm (orl f RdudrdX t nr tt>« tttlr vMiOMrd ilw WTlwM* wbirli DOW r rtn the V fi fontt Hu nu 

{Th» l tir now m»r»« In that of tb* M»«tr Ant-OorrmweftbrUn IrJ Pr vlernof Am»Bd Oudli.-r^ GautU of M a c»o 2 

Pt I 

\Uo GatHU oS • tWS PI M p in for BoUcDI n Ufm n« «hr AotmUdv ConratMKnrr o Mmrrr « ,h power* Qi-ilrr 
Ih < •rctloO. 
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IS a matter for the discretion of the Magistrate whether he will htmseU tr> -lease under s. 394 or commit It to the 
Court of Sessions, Wefr I, W fiut no Court can clutch junsdicuon b} intentionaily Ignoring facts ofag^M 
tion uhicli makes the offence re-iIl^ cogni/abie onI> by a higher inhun-it Wefr II, 31s 24 K 675; 12 14 54, 
41? L. R. 16 , 1910 H W. N 852 ^ 12 Ce. L. J 30 

4 Jnrlsdfctlen of Inferior tribana! over pertoai Jobitly charged when one Is triable by ivperlor 
tribunal— If tivo or more piersons are jointI> chaiged with an offence and the jurisdiction of the Migistrate is 
Ousted In the case of one the Magistrate should commit loth or nil for tml liefore the Session> Court W«lr 11, 
20 and 1, 448 Seg Note 7 to s 

5 Refusal by Magistrate to proceed with a charge. — Where a Migistnte has m tlte exercise of hiv 
disCTetlon refused to proceed with 1 criminal charge pending n avil action in resjrect of the matter out of Miich 
the charge arose a ttiandunus will not !« granted to a}mi>el the hearing of the diarge 1 M H a R. 66 

6 Magistrate cannot decline Jurlidictlon —It is not competent to a subordiiinte Mngi'trate to direct i 
complainant who brings i charge of pettj tlieft or nssuli ordinarily within the cognlrance of heads of iiHige' 
to seek redress from the head ofthe Milage (YIl M.H C.R Affx XXXI) . where the exercise 0/ 
junsdictian is plainly uZ/ra vtres or otherwise unsanctioned by the ordinances of a religious society or where 
such ordinances controvert the generil hw and m either cise, consequences result which the criminal law 
w as intended to restrain the Cnnimal Courts -ire not at ld>ert) to decline jurisdiction $ M 140 

Rate,— Note on s. 436 infra 


29 . 

Offences tt 11 
other laws 


(Ij Stibjecl to the other pto tuons oj thts ofTenct under nny other law 

der shall when any Court is mentioned in this bthali m such law be inert bv 
such Court 


(2) When no Court is so meiilioiicd it may be ined by the High Court or subject a* 
aforesaid t by any Court constituted under this Code b} 'thuk such offente ts shonn tn the eighth 
eolimu of the Seeotid Schedule to be triable 


Notes —1 We have omitted the proviso to ihis clause’which existed in die old Act and sjjecified 
in the Second Schedule die respective Courts by which offences under other laws are triable. — Set Com 


2 When any Court is mentioned, shall be tried by fneh Court and not by any otber —ft is a getjgral 
rule that where a statute makes unlawful that which was lawful before and inseparably connects widi the 
prohibition or offence a special remedy that remedy must be pursued and no other Thus where a pnsoner 
was convicted at the Criminal Sessions of the Madras High Court for supplying liquor without a license 
Can act pumshabre by Sfad Act f ol 186S) itwasAVAy the ffigfi Court had no jurisdiction to try inasmuch a» 
the Act which created the offence declares it to be ptitiishable by a Migistritc 8M H C.R 277 Again tJie 
jansdiction to punish ar) offender for nuisance etc onders 16 Bombay Act Vlll of 1867 is confined to the Police- 
fattU duly empowered and does not extend to their offiaai superiors (7i//«/fr Magistrates) Ratanlal 
\a) Disintt Magistrate So also a Presidency Magistrate has no jurisdiction to try prisoners for offences uijden 
s 52 of the Prisons Act IX of 1894 aS he is not a District Magistrate or Magistrate ol the first class mentioned/ 
therein 33 M 303. (5) Mrgtstnte specialty empowned A« offence under x special law cognizable hj a. 
Magistral invested tviPi special pouers cannot be transferred to an ordinary Magistrate 1835 AWN 5S9 
Thus 3 Magistnte taking cognizance of an offence unders Sol the Opium Act I of 1878 has no powers 
commit the accused to the Court of Session J9 A <65 So too under s 29 of the Police Ad \ of Iggi 
1 W B.5, Preside) cy Mogutrates see s 184 vifra and abos 133 Ol \ct I of 1890 {^Railways) under wkicli 
all Railway offences have to be tned either by a Presidency Magistrate or a Magistnte whose powers are not 
less diari those oi a Magistrate of the second chss (d\ by Dxstnet oi Sab-dnisionl Magistrates eg,see^-^ 

(2) of tile Metal Poiens Ad 1 oi isii9 under which certain offences are to be taken cognizanceof District 
Of SuUdivisionat Mxgistnte and by no other Magistrates except with the previous gancuon of the Distnct 


* Tt, »onI» oth^roi 


1 The word. "•utijwXM .term d hor. been in, 


of ihia Cede hate been eatet lated for pro' 


'rM bp Am XII nt I* 


an Xllof iMi 
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orSuMuisIonal Magistrate (t) by first class AFagtsirale eg sees 52 of the Pruons Act IX of 1894 32 M 

'shy second-class Maztstrates ig s. 83 of the /nrfxiff Registration Act III of 1877 7M Z^fotlocoii 
in VeU‘II,25{ also offences under the hdtan Stamp Act II of 1899 the Indian Salt Act XH of 1882 tlie 
European Vagrancy Act 1\ of 1874 

3 It was held (Weir II| 23) that a third-class Magistrate has no power to try an offence under s 20 of 
\i\t Indian Treasure TVove Act V\ q\ WIZ This b no longer law hating regard to the addition now made to 
Sdi. II under the heading * offences against ether taws A lhird<lass Magistrate has junsdiction to try 
an offence under s 68 of Bom. Act VI of 1873 Rataotal 783 

4. Jnrisdletlon where no Coort Is mentioned.— A Magistrate has junsdiction to try a landlord for an act 
specified in s. SS (3) of the Bengal Tenancy Act Mr failure to fuepare and retain countertoils of rent receipts 
in the same wa> as he would trj a summons-case the Act not having specified any particular Nfagistrate to try 
sudi an offence 9 C. W N 816 = 2 Cr L.J S32. Reading the first paragraph of this section with s 21 of Act 
XVI of 1861 [Stage Carnages) all Magistrates have junsdiction to try offences against ss. 7 and 9 of the said 
Act Rat&nl&l 364. 

5 As to the effect of s. 8 of Act X of 1872 with which cl of tins section corresponds to a certain 
extent on the <iuest on of junsdiction seeiit 161 


*•■29. A. No Magistrate of the second or third class shall inquire 
into or tr) anj offence which is jiunishable othenvjse than with fine not 
exceeding fiftj rupees which where the accused is an European British 
subject who claims to be tried as such 

An) offence other than one punishable with death or transportation for life, 
committed b> an) person who at the date when he appears or is brought 
before the Court is tinder tlie age of fifteen years may be tried by a District 
Magistrate or a Chief Presidency Magistrate or by any Magistrate speaally 
empowered by the Local Go\ernnient to exercise the powers conferred b> section 8, sub-section (1) 
of the Reformator} Schools Act 1897, or in any area in which the said Act has been wholly or 
in jiart repealed bj anj other law providing for the custody tnal or punishment of youthful 
offenders bj any Magistrate empowered b} or under such law to exercis- all or an> of the powers 
conferred thereb) 

30 the rerntones respectncK -idimmstered b> the Lieutenant (jovemors of the 
Punjab t oj d Burma and the Chief Commissioners of Oudh ^ the Central 
ab^^witif Proiinces Coorg and Assam tn Stnd/t and in those parts of the other 
— ^ ProNinces in winch there areDeput) Commissioners or Assistant Commis- 

MOiiei^the Local Government ma} (] notwithstanding anything contained in section 29 in\cst the 
District Magistrate or anj Magtslrale of the first class w ih power to tr\ as a Magistrate all offences 
not punishable with death 


Trial of European 
Bntish subject by 
second and tnird<lass 
Magistrates. 


Junsd ctions in the 
case of juveniles 


Investment on MagUtrates of power* under this lectlon by the Local Oovernroenta. — This 
«ect on should be read willi s 34 This section Is so amended as to make it applicable to all non-regulation 
Provinces, f lulher the local Govemmentsare now at thonted to invest firsKla s >Iagistrates with powers 
under tlie section. —Set Com. Rep 

* Tb • on w>» ln»f trd br tbf Cr n nal l«v Atnrnampnt Art XII of ItM ■ * 

tTb « tTrl on Inarrtni br thr Cr m lul PrcKvdurr Cu6r Ammlmnit Art XV Ml bf Ifrl * * 

IThrMl«rTto • ndudru 4t Ibe t m* tb« UrU wm » aMra the Urr I • « faich non f rtn tbr V II /oafr h>\ nu 
JThU I Il» BOW merer* n «b»l oftb* lUutr .*nt-0» rnm rfthrto trJ Pr »io<w«of Avr* BiidOudh CaulU 9 / M a itoj 

1 1 I p 01 

^ Q Sr* ftirrr/r •/ /-a* !’<« Pt 11 p tor not Cent » ta *»« o« tfcr A».»«j*t CbmajimSonrr p Vimrrr w th power* prj.r 


/ 
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In Bengal, the powers under this section ire vested in the Deputy Commissioners of the following 
Dlstncts, VIZ, Darjeeling, Julpigon, Cschar, *1000121 Pnrgannas, Hazanbagh, Ixihardugga, Sinbhoom 
Manbhoom Goalpara Kamroop Durrung Nowgong Secbsiugor snd Luchimpore — Gazette, 1873 

p 67 

In the United Provinces, all Dcputj Commissioners in Districts of the Jhanst Division have been 
empowered under this section See N W P Gazette, 1873 p 3 As to OUDH« see Oudh Gazette 1873, p 1 

In Pinjab see ss 5 6 and 7 of Regulation IV of J877 {Frontier Crtmes\ 

In Bombay, the Deputy Commissioners of Thar, Farkir and the Upper Sindh Frontier Distncts have 
been given this power — Gazette 1881, Pt I p 600 

In Burma all District Magistrates have this power — Burma Gazette, 1892 Pl I, p. 49 

In Centr U Provinces (excluding Berar) all District Magistrates are invested with special [viw ers under 
this section— C P Cr Cir 1908 Edn No 4 , 

2 Magistrates specially empowered cannot try offences ponlshable with death.— A District Magis- 
trate empowered under s 30 to try all offences not punishable with death 1 $ not legally competent to try the 
offence of culpable homicide not amounting to murder punishable under the first part of s. 304 I P C, an 
offence not punishable with death. What the law contemplates and intends is that when there is credible 
evidence both of murder and of qualified murder, the accused should be committed for trial before a Court 
which IS competent to do W'lnt i District Magistrate is not, viz , try both offences once for all and pronounce a 
judgment which shall be an effectual bar to a second trial on the same facts, 1 P. R. 1893 (P.B ). A ^^agl5tr3te 
exerasing the powers under this section cannot try an offence punishable with death and find the accused 
guilty of culpable homicide not amounting to murder, on the ground that the case falls withm one or other 0 ! 
the exceptions to s 300 I P C 3P R 1891. \Vhere it appears from some of the evidence that the accused 
might have been charged with the offence of murder the Magistrate should not take upon himself to reduce the 
charge to such minor offence that he might try it. By adopting such a coarse he incurs a grave responsibility 
Insuchacase, therefore, he should commit the accused to the Court of Sessions Where howeter, a Deputy 
Commissioner specially empowered under this section, tned a case under & 304, I P C., there being some 
evidence which might hai e supported a charge under s. 302 held that having regard to s. 209 tnfra it was not 
possible to say that Court had acted without jurisdiction 10 C. 83 » 13 C. L. R. 779 

3. What cases District Magistrates should not try —As a general rule cases on tlie border line of 
Jurisdiction and cases of great difficulty ought to be commuted to the Sessions Tlie offence of attempting to 
wage war against the Queen should not lie tned as a dacoity case by a Distnct Magistrate 1 Bur. S R. 158. 

4 . Procedure tote adopted by District Magistrate — A District Magistrate empowered under this 
section, m trying a case which but /or his special poivere he would befbound to commit to the Court of Sessions, 
should adopt the procedure laid down in Chapter XXI ( Warrant Cases), infra, 

9 What sentence may be awarded by District Hagiitrate —.SVe s 34, infra. Such a Magistrate is 
competent to pass a sentence of transportation for seven years instead of awarding a sentence of impnsonment 
9 W R. 6 (F B ) In passing a sentence under |s. 471 I P C he can pass a sentence of one year and nine 
months in default of payment of fine only 39 P. B 1839. 

6. Magistrate must purport to act under the eection— A firsKlass Magistrate who was simply Ues- 
cnbed in the heading of his judgment as invested with the special powers under this section but not purporting 
to act under It cannot exercise these powersin passing sentence P W JR. 1908, 

7, Subordinate Magistrates not allowed to make over Bessions cases to be tried by Deputy Commis* 
sloners specially empowered —A Magistrate of the first class who is holding an inquiry in a case of dacoity has 
Jurisdiction either to commit the accused to the Court of Sessions or to discharge him. He has no authority to 
make over the case to a Distnct Magistrate who is a Deputy Commissioner specially empowered under this 
section to try such cases. But when it was found that the accused had not been prejudiced at the tnal the High 
Court maintained the conviction 7 C W N 457, 
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SS 30^1i} 

S. Ha^tr&te trytnj onder thb tectlon Dot competent to try an approrer — When a Deputy Com- 
missioner tnesacase exclusi\el> tnableby the Courtol Sessions under povvers conferred upon him by this 
section he does so as a Magistrate and H he tenders conditional pardon to one of the accused he Is precluded 
from trying the case himself 10 C. W N 817 *= 4 Cr L J *1. 

fl Appeal! —See s. 408 (6^ It has been he/d that Dttlnd Afagts/rate in s. 408 \nfra include a 
District Magistrate empowered under this section 9C.StS— S16 In a case tram/erred to a District Afjgsstrate 
under s.St9 infra the District Magistrate must be regarded as a ^Iag 1 Strate not empowered with the powers 
under this section and if he sentences the accused as if he were empowered under this section such sentence is 
ultra vires and appeals would he even if the sentence exceeds four years rigorous impnsonment not to the High 
Court but to the Court of Session 4 L. B R S3=6Cr L.J 259 Where a Magistrate duly empowered under 
this section cnnvicted two persons and submitted the case to the Sessions Judge for the conflrmation of the 
sentence against one only and the other appealed to the Sessions Court held that both the appeal and the sub- 
mission lay to the High Court under s 408 tnfro 12 P R.1900 .Sir^alsoSSP R 1B80,23P R. 1881 , 161 P. L. 
R 1911 = 12 Cr L.J 236 

10 ReTisloD—Uaglstrata laferlor Co Sessions Coort— \ Sessions Judge is competent to mahe an 
order for further Inquiry under s. 437 infra when an accused has been discharged by a District Magistrate 
notwithstanding that such Magistrate was exercising his enhanced powers under this section 15 P R. 1904 


B— SfiDtencofl which may be passed by Courts of garloas classes 

31. (l> A High Court may pass any sentence authorized by law 
(2) A Sessions Judge or Additional Sessions Judge may pass any 
sentence authorized by Ian but any sentence of death passed by any such 
Judge shall be subject to confirmation by the High Court 

f3) An Assistant Ses ions Judge may pass -inv sentence auihonzcd by law except a 
sentence of death or of transportation for a term exceeding seten \ears or of impnsonment for a 
term exceeding sc\en years 

Hates.— 1 Any sentence autborbed by law & 53 I PC A Magistrate has no junsdicUon to pass 
a sentence otherwise unlawful and unauthonzed merely because the accused asks for it 3 B ti. R. Ap. Cr 60 
See s 59 I P C is to power of commutation of * npnsonment into transportation Bill trinsportatlon can be 
awarded only 1 1 1 eu of hstantue terms of imprisonment 9 H 28 

2 Enropeaa British subject.— Upon in European Bnltsh subject a Court of Session can pass a sentence 
of one > ear’s impnsonment only S 449 

3. We hi\e dispensed with the necessity tor confirmition of sentences passed by Assistant Sessions 
Judges where si ch sentences exceed four years. For the most part such confirmation is simply a preliminary to 
an appeal and interpose-. i useless fonnahty wh ch delays tlie heanng of the appeal on the ments —Set 
Com. Rep 

A. Confirmation.— Chapter \XV If ss. 374—380 

5 Power! of an Aiabtant Seulon! gndle.— These are the same as those of a Magistrate invested 
wiihsiiecialixjweTSunders.no there being howeser some difference In Me t>y /no/ The Magistrate 
tries cases under Chapter XXI as in w arram-ca^es while the Assistant Sessions Judge trio them w Ith the aid 
of assessors or by jury 

6 Appeals from AubUnt and Additional Benloiu Jadgei and from Coart! of Session.— ss. 408 
and 410 and also 9 C, 513 ■» 13 C. I« R. 600 ^s to po lersol Reference and Resisions by Additional Sessions 
Judges ue s. 4SS (21, superseding 9 B. 16A 


Sentences which 
High Courts and 
Sessions Judges may 
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Sentences which 32. (1) The Courts of Magisinle^ may pass the following; sentences, 
Magistrates ina> pi s namelj — 

(a) Courts of Presidencj | Imprisonment for a term not exceeding two ye^rs 
Magistrates and of . mduding sudi solitar) confinement is is authonzed b> 
^^aglStntes of the first ] law 

class I, Fine not exceeding one thousmd rupees Whipping 


(i) Courts of Magistrates of 
the second class 


(f) Courts of Magistrates of 
the third class 


r Imprisonment for a terni not exceeding six months, 
I including such solitir> confinement is is authonzed b> 
law , 

1 Fine not cxceedmg two hundred rupees 

^ ^ ^ * 

( Impnsonment for a term not exceeding one month 
\ Fine not exceeding fift> rupees 


(2) The Court of any Magistrate ma) pass my lawful sentence combining an) of the 
sentences w htch it is luthonzed b) law to pass 

> V 1(5 1: 

Ameadment of Seetloa — Tlie words U hipping anpouered) lnsiil>sec(l)(i)8nd sub- 

sec (8) No Court of iny Magistrate of the second dass shall pass a sentence of whipping unless it is speoally 
empowered in this behalf by the I ocal Government have been repealed by the lyAt/pt/tf /jei IV of 

Hotes — i Imprlseameat — t e either simple or ngorotis General Oatnes Act X of IS"*?, s. 3 

SoliUry conflnemMit— ilre ss 73 and 74 I f C This punishment is done aw n> with m England 

Whipping —See ll'hipfnng Act IV of 1909 printed {n die Appendix and ss 390— 396 rs to die mtxle 
oi execution of the punishment of whipping As to powers of Magistrates in Upper Itnrma to pass sentences 
of whipping tee Reg V of 1892 Schedule IV under which a Magistnte of xnj clas» may pass a sentence of 
whipping 

Fine.— jlr; sS 386— 388 and Note 7 %nfra 

2 Solitary conflnement In eases tried eammarlly — Iti^iiot illegal to impose solitir) confinement as 
part of the sentence in a case tried sumiitanly under Chapter XXIf 6 A 83, s. 262 limits tlie term of imprisonment 
onl) but does not interfere with the Coun s powers underthis section ors 73 I P C 

3 Separate sentences of solitary eonflnement for each offence —Separate sentences of solitary confine 
ment in respect of each of several offences which exceed three months ui all but do not exceed for each offence 
the maximum provided in s. 73 I P C for one offence are not illegal but as a matter of practice a sentence ot 
more than three months solUary confinement should not be passed on a person convicted at one trial of more 
than one offence 7 P R. 1897 1 but in a later ca e it was held tint sucli a sentence should not be passed 37 P. 
R 1903 See xlso 1897 P J L B 396 snd 1 U B R 2IT 

4 Solitary confinement only awardable for offence under I P C —A person convicted under s. 35 of 
the Excue /fr/ XXII of 1881 17 P R 1839} or s 19 of Act XWII of 1871 {Cn itml Tribes Acf) or s 48 of 
Post Offices Act (1866) 24 P. R 1879 is not liable to solitary ajuBnement as the offence is not under tlie PeHal 
Code 17 P R. t3S9, ibid, footnote Solitary confinemeot cannot be awarded when imprisonment is not part 
of the substantive sentences 9 P R. 1932 , nor as a part of tl e iinprisonment m lieu of f ne 83 P R 1837 , but 
r«14P R.1899 Solitarj confinement cannot be awarded as part of an order of impnsonment awarded unifer 
ss l|8 ^nd 123 in defaiiU of furmshingsecunty 36 A 495 

3 Solltaryeoannemeiit not regulated by Magistratea choice— A Migistrite has no power to direct 
that the sentence of solitarj confinement should be executed m the first week of every month Sich confine* 
ment is re^hted I y the Penal Code 3 C. P Cr 17 Sie s 74 I P C 
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6 Bellt&rjr conflaemul itUable for oM effcBdert.— For old ofTender^ convicted of offences against 
property the sentence of «olilir> omfinetiwnt Is a salutir) punishment but it h not suitable for persons con* 
\lcte<l ol culpable liomlade n n amonniln;^ to numlcr 5 C. P Cr. 50 


7. rine*Llmit to MagiiterUI power to — See s> <u— 70 I I C. and s ISoilhe General Clmses ,-1el 
nhlch makes lire |>ro\nsioasof this Cocle m rtlitioii to the issue and execution of warrants for the les'y of fines 
applicable to all fines under an> Act etc. unless there Is an express provision to the contrary therein. Tlie 
power of a Magistrate to fine is in all cases limited to Rs 1 OOO It is only Uie Court of Session and the High 
Co «t that can inflict fines t > an unlimited extent, 7 W. R. 37, but see Vote 10 tn/ra. 

8. Flae, relative to meaita of aeeeted — No sentence of fine should be passed b) a Criminal Court on 
an accused person uathout regard to the means of the accused to pi> the hue 1 Bar. 8. R. 493. 

9 Infliction of cxeeulve flae for laereaxlnf th« terra of ImprUonment — Where a fine is not suited to 
lire nature of the offence and is tjuite I)ev*ond the means of tho offender to pay it, it should never be inflicted 
merelj in order that a furtlier term o* Impri'^nment in default sliould lie suffered. If the substantive sentence 
awardable 1>j Magistrate i.s Insufficient for tlie offence the case should fie sent for trial to a Court viliich can 
tntlict an adequate sentence 20 R i693 

10 Provlilont of t. $5 of Companies Act, not affected by t 32 — Tlic omission to dul> stamp n share 
certificati. is an offence under s. 33 Mian CatHfianus /Id Mot l»»inov^ (Act MI of 1*113) and a Magistrate 
has i>ower to impose fine according to special law in rte|>ect of cacJi share cerfificate as the omission In each 
case is a separate offence The provisions of that section are not affected b> this section though the imoimt of 
tme In the aggregate exceeds R<. l OOO 20 C. 67S 1 35 A 173 

11. Paynent of dally flee —Ait order tor the payment ot n dat/^ fine is illegal iiiasmuclt is it isan 
adjudication so far as the future is concsmevl in respect of an offence vvhidi has not been conunitted when the 
order i» passed, 27 C. 88S. aUo 21 A 309; 1 B L.R. 0 Cr 41 , 18* W. R. 44, 25 W. R. 6 , 23B 766 and 15 C. 
W. K eXf But where the statute (s stuiofMr Cateullt Munieipal Act HI of 1899 llC) makes default on 
every subsequent day an offence for which a fine can lie imi>osed no fresh order is necessary to authonre the 
imposition of a daily fine, 7 C. W K 853. For a similar provision see s. sO oi the Indmi Companies Act VI oi 
J882 now (Act Vfl of 19131 

12. Use of dlievetlon In mvardlog sentence of fine — The attention ol the Courts is directed to the 
ven great importance of exercising gre-at discretion in regulaiiiig tlie sentences of fine passed by them so as td 
accord with the arcumstances of the persons on whom the sentences are pas ed Fines are sometimes imposed 
which are manifestly impossible of realisation white there is reason to fear that many fines miposld in petty 
cases tliough realised are paid only with difficulty It would appear that m dealing with numerous petty cases 
some Magistrates fall into a way of the fines at particular amounts as a matter of course without much 
thought as to how they will befek by the particular induidualon whom they are imposed. 

It IS a first pnnciple in inflicting this mode of pumshment that It IS necessary to have as mudi regard 
to the pecuniary arcumstances of the offender as to the character and magnitude of the offence. Fines should 
never, in any case be imposed which are not likely to be realised nt all and they should never l>e imposed in 
pettv cases so severe as not to be easily realisable — C P Ctr I art / A'b 1 

13. Simple imprisonment In defaalt of payment of fine — The general rules of this and of the follow- 
ing seaioii are applicable to simple imprisonment ordered as a process for enforang tlie payment of a fine 
The pnnciple of s. 67 I P C, is unaffected to'Chapter'NXII of the Code the provisions of s 262 governing only 
n/ArfanAte terms of impnsonment 6 A 81 

14 Payment of compentation oat of fine . — See oto and o46. 

15 Ref onding of fine when conviction reverted —On reversal of conviction any fi miiBt, 

a matter of course be refunded even though theappellate jndgment l>e silent onthe jioi 

Pet A’u 45 O/1904 
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16. Infliction of whlpplng.--/^’/>ya3— In connection Mth this subject the Judges of the Punjab Chief 
Court haw invited the attention of the Criminal Courts to the following points*— (1) that persons in respectable 
position of life should not ordinarily be whipped, 9 P. W. B. 1007 = 6 Cr. L. J. 217 ; (2) that the punishment 
inflicted only m cases of false evidence, extortion and foi^jeiy under very exceptional arcumstances , (3) that 
whipping, as an additional punishment, should only be ordered when a further deterrent appears to be fcally 
called for in the interests of justice , (4) tliat speaal care and judgment should be exercised in times ot agficul* 
tural scarcity and distress — Ptmj Or LXII, p 280 

The following extract from the Resolution of the Government of India deserves to be carefully 
especially by young officers who are invested with first class Magistrate's powers*— 

The Governor General in Council observes that the extent to which the punishment of whipping >» 
inflicted m the several Provinces isa matter whichshould, even dunng ordinary times when the arcumswnces 
oi the country are normal, be carefully watched by Local Governments and Administrations, m order that any 
tendency towards an indiscriminate or ill judged resort to this form of punishment may be promptly checked 
This IS espeaally necessary during times of scaixaty, when, from causes more or less beyond their own control 
the poorer classes of population are driven to the commission of petty crimes. The policy of largely resorting, 
dunng times of agricultural distress, to whipping as a punishment for petty thefts and other offences of a siiOilar 
nature, may, no doubt be defended by the argument that it would be impossible at such times to provide 
accommodation for aU offenders in the jails But if due and timely provistoffis made for the employment of *he 
industnous poor, there need be no excessive resort to punitive measures of this kind , and the Govemor-Geiicral 
in Council trusts that, if such times should unfortunately recur, the nutter will be watched with espedal care h> 
the Local Governments and Administiatious concerned, and that it may be found possible to distinguish be- 
tween those members oi tlie criminal classes who lake advantage of seasons of public trouble to prey upon fheir 
neighbours, and the honest labouring poor, who aie driven by sheer necessity to grain pilfenng or 
offences For the former the punishment should be sliarp and effective, and whipping may often be 
appropriate The latter should be considerably dealt with, and put m the way of relief after such pumshn^®nt 
of fine or moderate impnsonrnem as may seem to be appropnate in each m’^i—Proeeeiins'ofthe Gov«rm>>tnt 
of India, Homt Deparlmer t (Judtaal), 1 1th January 1812 

Central Provinces — Whipping, being a punishment which to certain cbsses of the community, cafnes 

great disgrace with it, shall not be inflicted when there are special araimstances which render it undesirable 

or make it in reality a greater punishment than the law intends More espeaally should this be borne m 
in cases where it is proposed to inflict whipping as the sole punishment and where consequently eithei' oo 
appeal lies in law or there is often no practical appeal No man who, up to the time of his conviction, has 
occupied a position of some respectability should be subjected to this punishment, which is meant rather for 
persons of the lowest classes who commit such petty thefts etc., as are properly visited with whipping Neither 
adults nor juveniles may be punished with whipping lor an offence under a Special Act unless that Act contains 
a special provision to that end — C.P Cr Cir, Part III, No 9 

17. Where Reformatory does not exist, whipping U snitable —In the absence of any speaal reformatory 
Is peculiarly suitable for such offenders — P/inj Cir. No 7 1893 

18 Second-class Magistrate’s powers as to whipping — Where the law empowers a particular Magistrate 
to do a particular act, or make a certain order it should always appear upon the proceedings that the Magistrate 
making the order, or doing the act is a Magistrate who had junsdiction to do it, 22 W. R. SO. Persons exerasing 
powers of a second-class Magistrate under the old Code are not competent to pass sentence of whipping unless 
they are specially empowered under this Act, though under the Code of 1872 such power was inherent in them, 
1 B. 353. In Madras all second<lass Magistrates were authorized to pass the sentence of whipping fori 
St, George Gnette Notification No 4, dated \st January 188J Nowthe powers of a second-class Magistrate 
to inflict whipping have been taken away by the amendment of this section 

19 Any lawful sentence, combining any of the sentences— , imprisonment and fine, or imprison 

ment and whipping or imprisonment, whipping and fine A Magistrate of the second class having convicted 
an accused person under s 406 I P C sentenced him to three months' simple imprisonment On appeal the 
Appellate Court whilst upholding the conviction altered the sentence to a fine of Rs 400 with an alternative term 
of rigorous impnsonment Held that the sentence passed by the Appellate Court was ultra iires of that Court 
43 A. S94 **“ r ki 
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ss 32;^3] 

so. ProTbioB* of •. S3 »rt net»fleeted by «.T8,I. P, C.— S 75 I P C , <1 >«s iiut atithonzc a Magistr-tte 
t * pa« a sentence In excess ol this secHoiu Therefore where an nccuscU prc\ious1y convicted wns ngnln 
comicted Ia a secontkJass Msgisintc, of an offence UMdcrs.379, 1 P C , and sentenced to six months ngorous 
imprisonment hf!J, tint he cinint also I'C coiulctetl unders.75, I P C, and sentenced sepamtel) Ratanlal» 
p. ess ( L. B. H. (1393-19!>0) 78 

Fnlnnced punishment, within the %iew ofs,75, 1 I' C.isa scntcnct. ot more ill in Uirce years impnson- 
meiu or transiwimtion, for ofTtnees ordinanJ) pumsliable under Chapter XU or \MI, I P C, with impnson- 
ment of either dcscnjinon for a temt of three years or upwards, after prevtotis conviction ot an offence sitnilarlj 
punishable. It ts olnious that no Magistrate under die Magistenal powers conferred b> Uus section can pass 
a sentence enhanced under s. 7a, I P C But Magistrates who pass a seiere stnUnce withm their Magistenal 
powers under tins section becauieofapreitouseomulton frequently err in citing s 75,1 P C,as authority for 
passing a sentence walhin their powers under this section, 8 Bora. L R.5i3. 

31. Previoui coaTletlon In a Foreign State.-^ Where the accused wu^ previously convicted m a 
Feudatory Slate, under a law identical fn terms w ith the Indian Penal Code, such pres lous comnction might be 
taken into account by a Magistrate In Bnttsli India when awarding punishment under the Penal Code^ Out the 
sentence passed must not exceed the ordinary limits, imposed by the particular section of the Penal Code under 
which the accused is conitcted and by s- 32 or s. 34 of this Code as the case may be In such a case, it would 
be illegal to apply s. 75, L P C., or s. 3 or s. 4 of the n^»ppiH£ Act VI of 1664 (now repealed) or s. 56o of this 
Code, upon the strength of foreign convictions 1 N L. R. 137. See 7 C. P. L R. St ( 4 P. R. 1681. 


Power of Magts- 33« (1) The Court of any Magistrate may award such term of 
imtmsonmwu tmpnsonmcnt tn default of payment of fine as is authorized by law in case of 
fautt of fine. such default 

Ppopided that— 


(a) the term is not m excess of the Magistrate s powers under this Code , 

(^) in my cast decided by a Magisirttt where impnsonmeni has been awarded as part 
of the substantive sentence, the period of impnsonment awarded m default of 
** to certain pajment of the fine «<»/ exceed one-foiirlh of the period of imprisonment 
which such Magistrate is competent to inflict as punishment for the oflence 
otherwise than as impnsonment in default of payment of the fine , 

{2) The imprisonment awarded under this section may be m addition to a substantive 
sentence of impnsonment for the maximum term aivardable by the Magistrate under s 32 


Notes —1. Award of ImprlioDment In default of floe — Where the sentence is imprisonment undone 
this section should be read w ith ss 64 and 65, 1 P C , md when the sentence is one of fine onfy, with ss. 66 and 
67 I P C See alsol A 461 (FB) Subyect to& &> I P C a Magistrate when in passing a sentence oj fine 
only may auard in default imprisonment up to the limit of his powers and when he passes a sentence of 
imprisonment and fine the penotl of impnsonment in default cannot exceed one-fourlli of the pencil the 
hlagistrate has pow er to impose substantively, t.e , a firsKlass Magistrate cannot award more than six months a 
second<lass Magistrate more than one month and a half and a third-class Magistrate more than a week. 

2 No power to refand fine after aceused waderwent tentence ot imprbonment— A pnsoner was’ 
sentenced to impnsonment and fine and in default of payment of the fine to a further term of Impnsonment, 
lie paid a part of the fine but that fact not having been communicated to the jailor he underwent the entire 
term of Impnsonment , held that the Court had no power to order the fine to be refunded, 4 Bom. H. C. R. Cr, 
Ca 37 See%% 66 and 69 1 P C as to termination of impnsonment, when whole or part of the fine is pair!. 

8. Time for paying fine cannot be limited —A sentence of fine cannot fix a time within which the^ 
fine shall be paid, CaL H C 0r, 59 and32Q oflS6l 
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4 Rales for discharge of prisoners on payment of floe.— 1 he tulionitig rules aa to the disdi iri,e o 
prisoners coiihned in demih of pijiiieiil of fine, on piymetit of suji fine ire in force in the N*\V ProMiices — 

(ii) In all cases in Minch iii} offender is sentenced to niipnsonmeni in deiault of piynieiit of hne, 
he ma> pa> or cause to be paid to the julor of the pil in which he shill bt so imprisoned the sum mentioned 
in the Warrant of Commitment, or anj portion thereot, and the jailor shall recciie tlie same and thereupon 
discharge such person or tmke i deduction fnnn the term of imprisonment prop<jrtioncd to the iniount jviid 
IS the case nnj be ’ 

(d) * The jailor shall certify to the Court irotii uhicli the warrant ts issued all payments of hnes 
and shall remit to the Court all sums received in piymeut of fines, and on full execution of the sentence he shall 
return the warrant to the Court as directed by law "—JV \V P Gazette 1878 p a70 

5. Who ihonld eommanlcate payment ef flue.— The duty oi giiing intmiation to the jailor of any 
payment of sucli fine made to Magistrates IS in Bengal, on the Magistrates CoiL Ctr 1060 T, iptif). aid 

in Jfadras on the Chief /f/iffwAnff/ Officer of the Court Pro, dated \2ih Pfarch, 1867) 

8. Sentence of Imprleoaraent In excels of Haglstrate*! power. — This section does not authorize a 
Magistrate to pass a sentence ot imprisonment in default ot payment of fines in excess of the term prescribed 
by s 63 I P C 10 H. 165 (F.B.) and 10 M. 166 foot-note oterruhng i M. 327. It only regulates the proceedings 
of the Magistrates whose powers are limited, 1 A. 461 (P.B) 'Hius, there are two limitations as to the tentroi 
such imprisonment awurdable tir , one impo'-eU by # 6> I P C and the other by cl (I) (i) of this seaion and 
by s. 32 sripra. See also 39 P. R. 1839. 

7 Power ef DUtrlet Magistrate specially empowered to past aenteoce of imprliOBment in defsnlt ef 
jpayment of fine.— ^Vhere a Duinet Magistrate speetsuty etnponercd under s 30 coitsicts the accused under 
S 471, 1 P C , he can pass a sentence of oneyear and nine months, re. one^ourih of seien years' sentence in 
default of payment of fine SS P. R. 1883 

8 Scope of sBb-tec. 2.— Subsec t oi this section does not apply to ca^es where the substantiie 
sentence is one of fine only, 1 Bor. 8. R. 486. 

9, Imprisonment need not be proportional to fine.— Sentence of imprisonment in default of payment 
of fine need not, m all cases, be proportioned to the amount oi fine imposed 1 Bur, 8 B. 483. 

10 Limit Imposed on Coart passing sentence of Imprisonment in a snraniary trial does not apply to 
defanlt of payment of fine —The limit of three months mentioned in subsec. (2j of s 262, infra does not appl\ 
where simple imprisonment is awarded as a jirocessforenforcemenlof fine, 6 A. 61. In such cases the pniiaple-* 
of this and the preceding sections and of s 67, f P C, remain unaffected by Chapter XXH 51?# Notes to s 262 

11. Imprisonment in defanlt of fine not awardaUe under s 113, Railways Act. — Where excess charge 
and fare are recoverable under s 113 of Indian PatJwayt Act IX of 1890, a Magistrate is not authonred to 
award imprisonment m default of payment of fine, 1 Bom. L. R, 166 following 18 B 440 and 20 H 385 See, 
however, s. 25 of General Clauses Act X of 1897, as to the fines imposed under Special or Local I aws 

12 Alternative sentence of imprisonment does effect power of Magistrate to Impose fall period of 
sabstantive imprisonment.— Where a Presidency Magistrate convicted the accused under ss. 58 and 74 of the 
Bengal Excise Vllof 1878 (B C ) and sentenced bimunders S8 to a fine of Rs 200, la default to three months’ 
imprisonment and under s. 74 an additional impnsonment lor six months which was the maximum term under 
that section, held the sentence in default of payment of fine was not bad, the imposition of the additional 
sentence under s 74 not affecting the Magistrates power regarding the onginal sentence under s. 58, 6 C. 675 = 

8 & L. R. 250. ^ 

18. Transportation and fine,— Transportation c^nilot be substituted for impnsonment in default ot 
payment of fine 17 P. R. 1880, 5 M. 28 When a fine is imposed in addition to transportation and the whole 
or part of the fine is afterwards levied u vs the duty of the Sessions Judge to notify the fact to the authonties 
at I ort Blair— /t/ // c Ctr , No 2022 12/A November, 1870 



POWERS OF COURTS. 


63 


SS 33*35] 


34, Tht Court of 1 MagiMnic ipcatll) empowered iiiuler s 30 ma> pass mj 
sentence authorized b> hw except a sentence of death or of transpomtion 


Hiphcr powers 
certain District 
'IaKi<trates. 


lor a tcim exceeding sc\en jears or impnsomuent for 
seven jenrs 

Rote _ 5 V^ Note I to s. xo CouhmiUion of x sentence excteduiR four j ears is not i 


ttrm exetedmp 


bole X to s. 31 Sudi sentences xre apjicaltbk. under sv 40X and 409 

When special |X)v»ers under tins section are cserciscd by x Distnet MxRistnte in xti) txse ' 
should not be tned summanh n ider Chapter \XII 


Sentences which 
Courts and Magis- 
trates maj pass upon 
European British 
subverts. 


*34- A. 

and 34 — 


botuithstanding xnjthtnj; contimed in sections 3f 32 


(<t) no Court oi Session shall pass on anj Furope^in British subject any sentence other 
than X sentence of death penal servitude or imprisonment with or without fine or of fine xnd 

(i) no District Magistrate or other Magistrate of the first class shall pass on an} 
European Bntish subject an) sentence other than imprisonment which mx) extend to two )ears 
or fine which ma) extend to one thousand rupees or both 


35, (1) When a person is convicted at one tnal of two or more t ofTences the Court may 
Sentence m cases subject to the provisions of s 71 of the Indian 1 enal CodeJ sentence him 
of convicuon of seve* for such offences to the several punishments presenbed therefor which such 
ral offences at one Court is competent to inflict such punishments when consisong of imprison 
ment or trxnsportation to commence the one after the expiration of the 
other m such order as the Court ma) direct untett the Court directs that suck punishments shatl 
run eoncurrenlly 


(2) In the ease of emseeuhve sentences it shxll not be necessar) for the Court b) reason 
onl) of the ag},regxte punishment for the several offences being in excess of the punishment which 
It is competent to inflict on conviction of a single offence to *end the offender for tnal before i 
higher Court 


Provided xs follows — 

Maximum term of {a) m no case shall such person be sentenced to impnsonment for a 

punishment longer period than fourteen years 

{h} if the case is tned by a ^Ixglslrate (other than a Magistrate) acting under s 34 the 
aggregate punishment shall not exceed twice the amount of punishment which he is m the 
exerase of his ordinxry jurisdiction competent to inflict 

(3) for the purpose of appeal the aggregate of consecutive sentences pxssed under this 
section in case of convictions for several offences at one tnal shall be deemed to be a single sentence 
(The explanation and illustration to this section have been repealed b) Act XVII of 1923 ) 
Notes.— 1 Hlitory of the lectloB.— With some verbal alteraUuns this section corresponds with s 35 of 
Act X of 1882. The power to pass concurrent sentences as also the explanation and illustration are new This 
section also corresponds with s. 46 of Act XXV of 1861 and s. 3i4 of Act \ of 1872. S 109 of the High Court s 
Oimtnal Proetd re Act X of 187a and s 13 of Ihe Presidency Mdgistralei Act IV of 1877 contained similar 
provisions 

—The corresponding language In the 1861 Code was atone/iw Thechangeof lime’ 
into mal was made in the 1872 (^e. 

• ThU (KttoQ WM iRtrrtfd by Ihe Cnnuoel l*w XaeodiBfSt Act.ZVir of IKJ « 7 

T The mvd “ dwtloc* baa been omitted by Art X\ 111 of lUS 

I Bobjeet to»hepro»ieon*of». »I of the ladiii penal Code havebeen lulal toled by Act XV III ofim 
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• Dtsiif/ct ffSe/ices ’—The Code oi JS6I cootaioed ibe nof Jv ‘offence* j>u»JsJ» »J>}e under* ffje wme or 
different sections, of die Indian Penal Code' ami the Code of l‘<72 the no^d^ ‘ptiiusJnWe tinder the «ame or 
different sections of any laiv for the lime being’ 

‘ Jf/oy senUfiee I he wordb in the IN >1 Code were ‘ It sh iH be lawful tor the Court to sentence 

‘ //i such ordci as the Cottrl may ilirect — These words were first used in the Code of )Sh2 

1*A. Effect of the BmeDdments by Act XXTIIl of 1923.-~B) Act XWIU of JtfiJ, the toHowing amend- 
ments were made — 

(1) the word ‘distinct’ Im been omitted , 

(2) “ subject to tlie provisions of s. 71 of the Indian f’cml Code are snbMiiuted , 

(3) the exphnation and ihustntion to the old section are repealed ,, 

the effect oi these amendments is to restore the iwevious view of the liv> U5d dowiim llie case of yueen t-mpress 
V Bhana Punja, 17 Bom. 2S0, that separate sentences are ijuitc legil C/ 49 B.916. 

2. Conviction may be either under the Penaf Code o* snder any special cr local law.— The Code of 1361 
restricted the operation of the corresponding section to •* offences punislwble under the same or different 
sections of the Indsan Penal Cede" while the language of the 1872 Code w as " punishable under die same or 
different sections of a»> law for the time being See, however, s. 26 of the General Clauses efel X of SS$7 

3. Whipping In case of sentences passed at one trial.— WJien a personis convicted nt one time of two 
or more offences it is lUegil to sentence him to whipping for one of those offences t/i addition la impnsonment 
or fine for the other or others But it is not illegal to sentence him to one whipping in heu of all other punish- 
ments. 9 W.R. 4t (F.B ),4 Bom. l>. B. 929; Batanal 564 and 995; J W. R. 24 .ind 14 W.B.7. lnSU.H.C.R. 
Appendix XTlIIi it has, however, been held that a Court is empowered to sentence a pnsooer in the one case to 
impasontnent and in the other to whipping. See Note 5 to s 3 ot the Whipping Aef, 1909, Appendix IIL * 

I.-SC0PE OF THE BECTIOM. 

HoteSi— 4. Section lays down rale for panlsbment— Ss 233—239 contnn on)) rules of criminal plead 
mg in regard to joinder of charges and they do not deal with the sentences to be passed on conviction The 
rules for nssessing punishment are laid down m this section and in ss 71 and 72 of the Indian Penal Code, 
12U.36;10B 493; 7 A. 29-53( 9 N L.B 26 » 14 Cr. L J. m These sectioiLs provide as follows — 

Limit of ponubmnii of ® Where anjthiijg which is an offence IS made Up ol parts, any of which 

offtqn road/ve oi ttvrtoi parts IS itseU an offence, the offender shall not be punished with the punishment 
more than one of such offences, unless it be so expressly provided 
Where anything is an offence falling within two or more separate deffniiious of nny Jaw m force for 
the tune being by which offences are defined or punished, or 

where several acts of which one or more than one would b> itself or themselves constitute an 
offence when combined, a different offence 

the offender shall not be punished with a more ‘leverc punishment tfian the Court which tries him 
could award for anyone of such offences 

S 72. In all cases in whicbjudgmentisgiventhat a person is guil^ oi one eff 

gi^tr'‘o?^on»°ii^ttveni several offences specified m the judgment, but that it is doubtilu) of which of these 
<.ff«o«**vsejud«:m«ni»utwg offences he is guilty, the offender shall be punished for the offence for which the 
«ha| It U doubtful of whieb . . .. , ^ l ..... 

lowest punishment is provided it the same punishment is not provided for all 

5. Section applies only to convlctiotis of offeDces.— It has no application to impnsonments imposed 
onders 123 ol theCode, 4 Bom.E. B. 876> 5BMti.L.R28. ' 

4. Section applies only to eonvictlont at one triaL — This section does not embrace the case ot 
separate tnals held on the same or subsequent days lor separate offences committed by the same accused person, 
but covers only convicuon of the same lor two or more offences at oi/e trial, Mitlr 11,30 and 31; 4 Botn. 

Ii.R.876; 146 P. L, R. I9lt»12 Cr. L J.217. Thissection does not control sentences passed at different tnals, 

T W. R. 1 and t4P.R. 1886} tBw.B.R.2i7; SA.SOij 1881 A. W.N. 23; 11 A.B.J. 263=14 Cr. E J. 240. See 
Note 32 under Heading VI at pageet 19 A. L.3. 310; 47 A. 59 

7. Previoai coavietioD sot a diatfnet offeace.— A persou convicted under 5.411, 1 P C, read with 
•>.76,1 P C, IS not convicted ofdis/inc/oj^eneesvtMo the raeaningof thissection, ii A. S93{ J^iralsoRatanlaJ 49, 
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S. 6«ctioB decs Bet aatherlteipUtUBtefreBcctfer tsktnj ce^itSRee e( csi(t.->A i* not 

entitW to«plil up *n ofTcncc f>x the purpcK ofRuini; him'^U JunMiutlon o\tt the ivirt, whidt he wouhl iH>t 
hav-e hat orer the w hole, ami thtr? dejvi\'e the prisoner cd an npjxnl ICkIS. tu S7 C.98S it nxt Ar// to Ik: 
hiRhh improper on the part ol the MaRiMntc that. ln<lcail of li^inj; nccu<evl jxfNonsliK ofleiwv nhich the «< H 
attributed to them a-ioMtitiitc. he dionld ha\-c Incil them for a looser offenoe, th it the trl il miRhl Ik comlmtcd 
under the sM*nutary fnsedtire I ml don n m Quptcr X\II 

9. SeetfoB tacrtly pcrmfolte.— Tilt itsc of iht wonU* mi) siiittncc’ nuki it ch u lint thti section 
IS mcrcl) f<frmisst:e and a Cnnnaal Conn ^ i)*>t Itouiid to |v»v4 vjunte siim.iHa.s in rvsjxxt o( t idi ol the 
offences of iihidi .an acctiscxl jxrson tin> be (oiintl Riult> atoiiL triil, 16ar< B, R. 971. .\s to the ptimi 
pies uhich should Riudc a Court \n passiiiR sinRk or <c|Mrili. sentences, see IIculinR 111 

II.-IHFOSINQ OF SEPARATE OR AQQREOATE BEMTEMCES OH GONVIOTION. 

Notes.— 10 Geaersllj lepsrste seateace shosld be Itnpoied es ceitvIetlOB et each offence.— It is 
Renerall) tlie proper course, where an .accused |Kfson is coniictetl nt oiu. Inil of two or nwn. distinct offcnci a 
not being parts of the same intt,action, a sepantc sentence sfiould ilwa>Nlx jvis.scd for iicli offtiicu riRiud 
bciOR had to provisions ol this section, RateBlal 537 (F.B.), 9 B. It. C,R Cr. S91 ( S B> H. 0. R. Cr. S. 

It. FBDfihment aet to be e^egate.— Tins section dues not cmivowcr .i Distnu Miiglstralo or niiy 
other ^faglslrate to |wss an aRgregate sciilince insie id of svp irtu scntmccs uixjn an iicciiscd jM-rsoii convicted 
at one tnal of tw o or more distinct offences. Tlie fin»t clause ol the section clu irl> Contcnipl lies si lumte sentences 


lif I !• • 


4 ** l‘ < 45 I XKV'I . • . • l^s:l *. • 1; 

where it was fieid that n Criminal Court is not l>oimd to pass scpanie senttnas ut such trial and Dion. Is 
nothing tlleg'd tf separate sentences arc not ivtsstd 

19. Separate senteace aanccessary when It i« nslatorjr. -Tins direction, nimety, to piss Kcpabitti 
sentence for e.a^ offence, docs not .apply ol course to casis in wincli siicli n siiucnco is p issud in rtspccl ol 
one of the olIence^ as would render anotlKr sentence nugatory, ns a smicnci. ol dcilh or of lnns|iortiillun 
for life. Cen Prov Or No \ 

13. Sentences for oBenccs forming part of one contlnBous traniacUon.— Wliirc tliiru is n slnnill iiiu* 
ous conviction of two or more offences being put of the same tnnsiciion, tliu iincstion ivliether 11 Hc]iiiriita 
sentence should be passed for c idi offence will de|K.nd on cireiinisl intes, Cen /Vuv Ctr No I If ii prisoner be 
convicted of two or more offences forming put of one coiitiiuiuus Innsactlon lie e.ui only Ixi HeliteiKod fur Ihv 
principal offence— d/ II C Pro dded \llh October, IB«2 and SO/A flftreh, 18(13, niul It Is not lictcsstry to 
record a finding on the minor counts M II C Pro 28M /une, 1868 Where ft jurson, though chnrged 

under different sections of the Penal Code was coiivielal of what was substantially but 11 single offence, It wiis 
not lawful to pass a sentence of impribonnicnt,as forsepanre offences, etceedfiig fn tlie nggregate tlio punish* 
ment which it was competent for tiie Court to inlltct on conviction of n single offence, 2 D. II. 0. R. 130, If n 
prisoner be convicted of two or more offences forming parts ol one coinlmioiH triinmclion, he cun only 
sentenced for the principal offence and it Is not necessary to reconi a fiiuhiip on tlie minor coiimih r’>y,<iniiii 
oannot be convicted bolli for euipabh. homicide not amounting to murder and for being member 0/ an unlnw/ut 
assembly because the offence is single amlcmire,and the I tU thu lie wis |)resent ns a mcnil>cr of nn mil iwfiil 
assembly IS really only part of the evidence of the major offeiKe, 7 W. R. 18 1 a Bom. L. R. 533. See nLw cases 
under Heading 111 


11. la caiea taUlng nsder s. 71, I. P. O, pr«effo« differ*.— Tlie Calcutm High Com fiolifs (fiat (u 
awarding punishment under s.71,1 P C , m case of oonviaions of several scparafile offences filling witlilii tiic 
purview of the section, it is illegal to impose a sentence lor tacli offence, 16 C. 412 { 81 C, 79. The I'lmjib Clilcf 
Court held in 4 P. R. 1901 (F.B) that separate sentences cannot be awarded wfiere the first cl inv of « 7J 
1 P C, applies. The Bombay High Court in 23 B. 708 (F.B ) held thal a Court in aw utling imnlshiirnt iitnh r 
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Uut see Note 1 A alx)\e It Ins l«en held by the Bombay Hi^h Coitrt in 49 B. 916 that the cfTect of tfic inientf 
nieiit in 1923 of s. 35 ot the Code is to restore the previous view of the h\v as held m 17 B, 260 tint sepAnte 
sentences for offences pumslnble under ss 148.intl 326, 1 P C,are lepsl subject to the provisions of s. 7J, I l» C. 
In this Case 23 B. 706 (F.B) uas considered. See also4 CL L. J. 90; 3S L. R. 224 as H Cr. L. J. 414 The 
Allahabad High Court, however, has tliat the law docs not I’ohibit the Court from passing a sentence m 
respect of each offence established, but u declares that the offender must not receive for sudi offence collecthely 
a punishment more severe that might fiav'C been anairded for any of theni^r /or the ofTeiict /omiecl by their 
combination, 2 A. 101; 10 A. 58 ; 10 A. 146. .Sire also 12 M. 36 ; 9 K L. R. 26 = 14 Cr. L. J, 135 and 1 L. B. R. 33 
followed in 6 L B R. 160 = 14 Cr. L J. 167, Omission to detennme w hether the sentences of imprionnient 
and transportation are to run concurrently or consecutively makes the sentence^defective in form. 23 C. L. J. 596. 

ill.— DISTINCT OFFENCES AND OFFENCES HOT DISTINCT. 

Notes.—lS. Distinct offences,— When a single transaction or connected series of events gives nse jo 
several offences of a different character or to several offences of the same character affecting different jvers^ns 
each such offence is separately indictable and punishable Sees 7J,I P C.ands 235, tn/rn, illustrations («), 
(/)and (£). 

(0) Kidnapping and selling for purposes of prostitulion, ss 363 and 372, I P C 7 W. R« 68 , 4 )(• 
H. C. B. Appx, XXVII. (6) Sesislanee to a public seriauHiting property and assaulting a public servant, ss. 353 
and 183, 1 P. C, 14 V, R. 19. (r) Where several seals of different descriptions are found with the accused ivho 
possessed them with intent to commit forgery there is a complete and distinct offence under s. 473, 1 P C.for 
each seal, 13 W. R. 16. (<f) Criminal inivmdaiion to three persons at one time, 9 W. R. 80. (r) False charge nnd 
giving false evidence, ss. 211 and 193, I P C, 10 B. 254. (/} ITiefl and recening gift to recoier stolen 
property, (1902) 1 L. B. R. 203 (F.B) (/) Rescuing from custody of one officer and using criminal forc^ to 
another officer, 13Tir,R.75. {h) Riot and gnetous hurt by accused ss. I P C , when accuse^ is 

guilty of writing by hisoun hands aini has also caused gnevous hurt, 12 C. 493; 16 C 729; 19 C. 105; 40 C, 511; 17 
B.260 (P.B.),7A.414(F,B.) 7A.29andr«7A 757;12C.W.N CXLVIl. {t) Personating a public servaninnd 
exioriton,s& 170 and 384, 1 P C, 10 A. 68 {j) Concealing stolen property in the field of an enemy la impiteale 
him ss 193 and 414,1 P C , 1 A. 379 (4) Theft in house and breaking a closed receptacle, ss. 3S0 and 461, 

I P C, 1896 A.W.N, 194. {,1) Issue of share warrants not duty stamped The issue of each of nine share warrants 
m favour of bearer not duty stamped is a separate offence under the Companies /let 20 C 676. 

16. Repetition of eeversi offences constltates one offence only of exactly the sanio character.-^I^ 
the following cases though the offences are of the same character they are not distinct offences — 

(а) Theft of property belonging to leveral persons — Where accused stole property at night lielonging 
to two different persons from the same room, he cannot be sentenced separately as for two offence!, of th^ft 

II W. R. 38 1 Rfttanl&l 927 ; nor where a pereon steals at one time from different jwrts of a Iiouse, U. B. R. 1904 

I Cr. h, J. 537 ; 1 Bor. 8, R 163 and 475 Nor when a guard m char^ of a tram stole at one time articles frcini 
separate bags of two different persons m a truck 58 P. R. 1908 

(б) Possession of stolen fitoperty belonging la jeierul fiersons — Where stolen properly belonging ;o 
two different persons is found in the possession of tlie accused at the same time he cannot be sentenced sepa 
rately for receiving each property there being nothing to show that two distinct offences had been committed 
II F. R. 1885. 

(c) Dacotly in respect of properly of seteral persons — WTicre 0 gang of dacoits m pursuance of a 
common object attacked at the same time two different houses in the same village, 1889 S. J. L. B 444 

(d) The making of any number of false statements in the course 
of the same deposition is only one offence, 6 U. B. C. Appx* XXVII followed m 36 C. 808 

17, Same facts constitnting offences falling within two or more separate deSnitlons.— Where the 
same facts constitute different offences, each sutii offence should be separately charged, though only one offencie 
has been committed, see s 71 (2) I P C 

(a) Adultery and enticing for tllieil tnlereonrse — Ss. 497 and 498 1 P C , 2 W. R. 35. 

(5) Steahug a buffalo and killing »/— Ss 379 and 429, 1 P C 14 C. P. D R. 159. ^ 

Abehnent of abduction and wrongful eonfittefuenl—b^ 109 498 and 343 I P C , 1864 W. R. Bn;,, 

Mo 21 

(d) rlbandonment of child and culpable howcxde~Si^^\3 I P C 2 A. 349. 
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(f) Fiilie t>t/ort»att<3» amt pithhc tenant ftamtng tncorreel record — 177 and 2!8, 1 1* C, 
Weir It, S3. 

(/) Kecetiing stolen property and assisting in eoncealment thereof — 411 and 414, I. I* C, 
4 U. II. C. B. Appx. XII! I Weir 1, 469. 

(g) ^Mment of theft and receitnng stolen fropert) ~Sn 109, 3S0 and 411, 1 P. C, 3 A. ISl — 18S. 

(A) AUcynfl and abetment —A i<TV)n cannot be Miiwnteh puni'shed lor attempting and for al^etting 
the -omc ufTencvs, 8 Bom. L. R. BS3cs4 Cr. L. J. 430. 

(»} Forgery and fraudulent deitruelion of doeiwunt —bs^ 411 and 477, 1 P. C. Where the .act of tlie 
ncca'«ed nhidi consliliited forgery atulMi'‘lht, baMsoflu". cuiivictioii under s 467,1 p C , was the same as the 
act nhich amounted to fraudulent destnidiun or defacement and uas the basis of his coin iction under s 477 he 
cannot be separatel) sentenced under ss. 471 and 477, 1 P C 4 P. R. 1913»: 14 Cr. L. J. 163. 

(;) Adbuction with intent to ransom and putting a person tn year of death vi order to commit ex/or 
Ss.36Sand333, 1 1*. C,6 L. B. R. 160«« Bar. L. T.77 =al4 Cr. L. J. 1 L. B. R. 33. 

(A) Assaulting public servints .-Ss. 152 and 332, 1 P C , 19 C. 103. 

(/) Offence under Penat Codi and Aw —Where an act is an offence under the Penal Code and 

also under a special liw the accused cannot be punished twice, 5 N. W. P. H. 0. R. 49. In 1903 A. W. N. 26, 
where the accused was charged under ss.42o andSll.I P.C and s. 29 of the Telegraph AclXlllof 1885 for 
sending a false telegram in furtherance of nn attempt 10 cheat the High Court on appeal passed sentences of 
three years under each to run concurremly See also s 26 of the General Clauses Act, 1 897 

21. Facta conitftatlng several distinct offences constltstlng when combined a different offence.— 
Sometimes an act which is in itself an offence becomes either a different offence or an aggravated form of the 
sameoffence when combined with other facts either in themselves innocent or criminal 5<;cs.71,cl (3), I P C 
and s. 235 (3), tnfra and ilL (;/t) thereto In such cases it is proper to frame charges and convict the accused /or 
the several distinct offences and as u ell for the combined offence . but as to whetlier a sentence should follow 
each of such convictions, there is a difference of opinion l>etween the Allahabad Higli Court on the one hand 
and the Bombay and Calcutta High Courts on the other {See Note 17, supra.) bo far as this section is 
concerned, the explanation and illustration make it clear that such offences .are not distinct offences for the 
purposes of this section 

(a) House-breaking with intent to commit theft and theft— %% 457 and 380, I P. C A Full Ilench 
ot Ihe Bombay High Court held m 23 B. 706 that though u i-* proper to charge a person and conv ict him for 
each of such offences, the Court 111 awarding punishntent should having regard to s 71, 1 PC, and illusiranon 
to tins section, pass one sentence for either of the offences in question and not a separate one for each offence 
But if two sentences were passed and the iggregateof them did not exceed the punishment provided by Jaw for 
any one of such offences or the junsdiclioii of the Court, lliat would be a mere irregularity, 9 B. H.C. R. 172 
,ind 1B.214 were not followed Subrauaniv Ivek.J. of the Madras High Court is also of opinion that two 
separate sentences in a case like tins are illegal under this Code, Weir II, 34 The decisions in 10 B. 493 and 
Batanlsl 226 and 12 H. 36 must be taken to have been overruled See also 1 Bom. L. R. 69 ; 12 C. W. N. 
CLXXXFII. The Calcutta High Court has always Acid the view that separate punishment is illegal, 2 W. R. 63; 

3 W. R. 49 ; 6 W. R. 49 and 92 ; 8 W. R. 31 {see Note 17 above! 

{b) Abducting a child itnih intent to taking property and the/tSs. J69 anil 3S0, I P C A prisoner 
tried, convicted and punished under s 369, f P C , for alKluctmg j child witli the dishonest intent of taking 
moveable property cannot also be punished for the tlieit of a part of the moveable prujwrty which he intended 
dishonestly to take through means of the abduction 7 M. H. C B 375. This case though overruled in 12 M. 36 
may novv , m \ lew of tlie illustration, be triated as good law 

(c) Rioting and being member 0 / unlawful assembly —Ss. 149 and 143, I I’ C There cannot 1« 
a conviction both of noting and being a niemberof an unlawful assembly, 1 W. R.7. 

{d) Rioting and hurt caused by othernembers — Where the accused is convicted of noting and 01 
hurt and the conviction for hurt depends upon the application of s. 149, 1 PC, there is a difference of opinion 
.imong the various High Courts A hull Bench of the Calcutta llfgfi Court has ruled that separate sentences 
are not legal where it is found that sucli persons did not individually commit any act which amouiUeil to 
voluiuanly causing hurt but were guilty of that offence by s 149 I P C, 16 C. 443 {F.B ) overruling jiid 

approving % K. itU This Full Bench decision was followed in 3 C. W. H. 781; 4 C. W. H.2I5; II C. W. K. 

LXIll; 40 C.811. It was discussed and distinguished in 8 C. Vf. N. 519; jcc also 27 C. 566; 9 W. R, 33- 10 W R* 
6SslSW.R.42:6C.71S;l<C.39S;16a723. ’ ‘ ' 

5 
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The Bombay High Court decided m 17 B. 260 that it was not illegal to pass two sentences, one for not 
and one for hurt depending upon the application of s. 149 But this case is practically rendered obsolete by the 
present explanation See 23 B. 706 and 3 8, L. IL 226 = 11 Cr. L. J> 416. 

The Allahabad High Court has /lefd in 6 A. 121 that separate sentences for the offence of noting as well 
ns for the offence of causing grievous hurt by virtue ol s 149 was illegal In 7 A. 757 (F.B.) and 10 A. 58, it was 
Md m that such sentences were legal These deasions were pissed before the present Code 

A Full Bench of the Punjib Chief Court held in 4 P. R. 1901 that separate sentences for the offences of 
noting and gnevous hurt cannot be legally imposed upon a member of an unlawful assembly where the offence 
or noting was not complete until the gnevous hurt was actually inflicted 

The Oudh Judiaal Commissioner s Court following the cases in Ondh S. C. 123 ; 7 A. 757 ; 17 B. 260, 
held that separate sentences may be passed under «i, 147, 1 P C , and any other section w'hlch becomes apph 
cable to the accused with reference to terms of s 149, 1 P C The case in 16 C 442 was distinguished on the 
ground that in that case none of the members of the unlaw fill assembly was proved to have committed any act, 
which amounted to an offence under s 324, 1 P C, 17 0. C.184=» 15 Cr. L. J. 525. Separate sentences under s. 147 
and ss 325, 129,1 P C , are illegal under s 71, even when they are made to run concurrently, 51 C. 79. 

(«) Riohng and cntmnal trespass— 147 and 447, I P C— Where the accused was found with 
several others to have cnminally trespassed on anotliers land and caused hurt in prosecution of the common 
object, /rr/a he could not be convicted and sentenced under s 447,1 P C , in addition to a conviction and sentence 
under s 147, 1 P C , the common object of tlie not, and the intention in criminal trespass being substantially the 
same, but he might have been separately charged and convicted of mischief, 8 C. W. N. 305. 

(/) Rtobng and us'ng erwtinal Joree —S% 147 and 353,1 P C.— Where the force which was used and 
formed one of the component elements of the offence of noting was the criminal force used to the public servants 
in the execution of their duty, to pass separate sentences under s. 147 and under s 353, 1 p C , is in fact to 
punish an offender twice for the same offence. Similarly, to punish an offender for actually committing an 
assault and again for committing the same offence constructively, is illegal, 3 C. W. N. 174 

{g) Possession of uUnsili and manufacture of liquor— % 43 of the Rom Abkan Act of 1878 —Where 
accused was convicted of the offence of (t) manufactuniig liquor and ( 2 ) being m possession of utensils for 
manufacture of liquor under cl (/) and sentenced for both offences separately, that under the explanation 
to this section the offences were mot distinct ones and that the second offence was necessarily included in the 
first, 1 Bom. L. B 344 ; 4 Bom L. R. 720. 

!¥.— CONCURRENT SENTENCES. 

MoteB.--22 Power to pats conenrrent sentence* is new, — This power has been for the hrst time 
conferred by the Code oi I89S and it overrules 25 C.557 ; 10 A. 58 , 20 A. 1 ; 10 B. 234 ; Ratanlal 333 and 878 

23. Only sentences passed at one and same trial can be made to ran coacBFrently. — The section doe', 
not auUionze any Court to direct tliat two or more sentences shallrun concurrently except sentences passed at 
one and the same tnaL If trials ire different, s 397 infra is expUat and a sentence of imprisonment must 
commence at the expiry of the prev lous sentence. The Court has no option 4 L B. R. 147 = 7 Cr L. J. 443 j 6 Bar. 
L.T.67 = 14 Cp. L.J. 388, 2 S.L.R 23;20F,L R 1912 =^13 Cr.L.J.Sandll A L J.263 = 14Cr L.J 240 ;16 0 & 
■370 = 15 Cr. L. J. 300. But when a pnsoner was tned on the same day separately for two offences for ivhidi he 
could have been tned at one tnal, the Inal being for all practical purposes one, an order passing concurrent 
sentences under this section !*■ not illegal, 13 Bom. L. R. 200 = 12 Cr, L J 24J, 19 A. L. J. 310 

24. Sentences of imprisonment In default of payment of fine cannot be made to ran conearrently. — 
An prder directing that terms of imprisonment awarded in default of payment of fines imposed for separate 
offences, to nm concurrently is not justified by this section, 5 S L R. 263 = 13 Cr. L J. 536 ; 27 Bom. C. R. 1331 

25. fientenee of imprisonment may ran coDcarrently with sentence of transportation for life.— 2i P. 

R. 1913 *= 50 P. L. R. 2914 = 15 Cr. L. J 68 

26. Concurrent sentences cannot be aggregated for purpose* of appeal —See Note 36 , , ‘ 
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s 35] 

y,— CONSECUTIVE SENTENCES AND HOW THEY SHOULD BE EXECUTED, 

Note* —77, Direction ni to mode of exccatlon mnit appear In the body of sentence.— The direction 
that a sentence ol Impnwnment in one case is to run from the date of the eapintion of thesentence im 
pretious case, should appear in the bod) of the ^ntence and should also l>e inserted in the warrant If 

C Pro,f3rd December, I87t) 

28. Hut be exeented one after the other>^Where a comict is impnsoncd under two warrants, wliidi 
order conseaitne imprisonment, the first warrant should be coinplctel) executed both in regard to the suli- 
stantite sentence of impnsonmcni and mijinsonment in default of pa>ment of fine liefore any effect is given to 
the second warrant, Ratanlal 19. 

29. Uode of execution when aUernattvO sentences pasted— Imprisonment in defanit of payment of 
fine.— Such sentences may be passctl where the fine is the only sentence or where the fine is imposed in 
addition to a substantive sentence of impnsonnient The first case presents no difficult) See^ 388, j»/ru 
In the second case the substantive sentence of impnvinmem begins to run at once, the impn&nmentm 
default of payment of fine is contingent upon the fine not being paid or recovered and is postponed until 
the expirauon of the substantive sentence of mipnsonment by the sentence. If a person, who is undergoing 
the substantiae sentence cd imprisonTOent and is haWlt to iv3ittV]ierttnpTv-.c>vvtnevw for n«>\ paying a fine imposed, 
be sentenced again to substantive mipnsonment tl>e second sentence begins when first expires and imprison- 
ment to be undergone in def luh of the payment of the fine is not excused but is postjxiiied by operation of law 
See s. 393 (2). 

30 Senteneea pasted at different trials —S 397 is exphot and gives the Court no option , a sentence 
of impnsonment must commence at the expiry of the previous sentence 4 L. B R 147 b 7 Cr. L J.443;28.L 
R. 23. It ts competent to ,a Magistrate in British India to pass .a sentence which should take effect after tli*- 
expiration of a sentence m Mysore, 20 H. 444. An order directing that the sentences in two different cases 
do run concurrently ts illegal 24 C, L. J. 84, Where there are two or more separate convictions for two or 
more distinct offences in the same case this section contemplates that a separate sentence should be passed 
for each offence, 46 P. R. 1917 (Cr.) 


, VI.— AGQREQATION OF SENTENCES. 

Notes.— 31. Sentences mut be Imposed separately.- The amount of the aggregate pumslmi'-ni 
awardable under the section IS limited by proviso (a) but this does not import that any aggregate t-*iit»a - 
withm these limits may be imposed by a single sentence Instead of by a separate sentence 14 P, R. 1886 


32. Limit of maximum term of ponfshinent applies only to sentences passed at one trial.— («j£. 
n/H years — Sentences of imprisonment may be accumulated beyond the term of 14 years Tlic limit of Ji 
has reference only to sentences passed simultaneously at one trial or passed on charges tried s»inuli*rj^ 

7 W. R. 1. (*) Limit of t-ance the amount of pumshment /rowo— Where a person accuseil of several w -3. 
the same kind {see s. 234 (2) tnfra^ is tned for each of such offences separately by a Magistntf 
punishment which sudi Magistrate can inflict on him in respect of such offences is not limiiwj 1 
amount which he is by his ordinary jurisdiction competent to inflict, but such Magistrate c.an jnc, ^ 
each offence the punishment which he is his ordinary junsdiction competent to inflin 1 £o' 
person accused of theft on the 1st August and of house-breaking by night in order to st» al on t 
both offences involving a stealing lioin the same person ao* charged and tried by a Magisir,>{ 
at the same time for such offences and sentenced to ngorous imprisoilmenl for two y*-rtr - 
offences. Held that the joinder of charges was fegulat under s 234 and tlie piinislim< tit w, i_ 
prescribed by thisseciionas eadi tnal wasseparate from charge to sentence lhou„hjudp/»' 
punishments inflicted on one and the same day 3 A. 305 (F.B) {c) The fact that the sefo . - __ 

poraneous and terminate on same day ts immalertal as regards (he ordinary poutr 

Accused was tned by a District Magistrate in the exerase of his sjiecial powers unci-' ^ '■ < 

chaiges (I) of dacoily, s. J95 1 P C, in respect of S', (2) tif dacoity m res|>e<t o' / „ 

s. 369, 1 P C, in regard to oney The first two charges were tned together at a siii^- 
distinct tnal Judgment in each Inal was passed ^nd recorded on Uie same day Ti-' ^ 
case concluded thus ‘ under s. 35, Cr P C, I sentence the accused to 14 years iniprK 


to the 
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accused'has been found guilt) of kidnapping under s 369,! P. C, but I can pass no further sentence of impri 
sonment upon him." The judgment in the irta! lor kindapping after setting out the conviction under s. 369 
concluded thus —“As I Ime already sentenced the accused to 14 >ear«i’ imprisonment under s 35, Cr P.C.I 
can pass no further sentence” Held, that the District Magistrate erred in supposing tint because he liad 
passed a sentence of 14 years’ impnsonment in the dicoit) trial, he Ind exhausted hU power of sentencing and 
could pass no sentence on the con\ Iction for kidnapping It Is true lint his punishing jxjwtrs were exhausted 
when he sentenced the nccused to 14 years’ im|>nsonnient for the two offences of dacoity, but this section has 
no operation or effect on his jxjwerb to sentence the accused for the distina offence of kidmipping, of which 
lie had been convicted at a sep ir ite trial The circumstance that the separate tnals were contemporaneous and 
terminated on the same day, was wholly immaienal as regards the M igistrate’s powers of sentencing, 14 F. R. 
1885. 

33 Sentence of Imprisonment c&nnot be aggregated for purpose of •nbetitutlng traniportatlon^— It 
IS only for purposes of appeal that consecutive sentences are allowed to be treated as one sentence Iraos- 
pomtion can only be subslitiUed for imprisonment unders 59,1 P C, when the offender is sentenced to at 
least seven \ears imprisonment iii one rase, 3 W. R. 44. It cannot be made up by adding two or more sentence^ 
together and then commuting a£gregate period to tr.insportation under s. 59, 1 P C, 2 W. R. 1; nor can 
a geneikil sentence of trmsportition be given for two or more offences when only one of the punishments 
aw \rded is seven yeirs imprisonment, 5 W. R. 44. 

34. Meaning of “ for the purpose of appeal”— fliese viords in cl (3) mean only “ for the purpose of 
being ipiwaled from 43 P. R. 1887, 

35. Only substantive sentences can be aggregated.— A sentence of imprisonment in default of payment 
of fine nuM not be included for purposes of calcut'ilion 22 P.R. 1892; nor one in dehuU oi finding security for 
keeping the i»ace. Sees 415 

36. Concurrent sentences cannot be aggregated for pnrpoies of appeal.— By the amendment of claa^e 
3 m the present section by the introduction of the words “of consecutive ’ die conflict of deaaions on the 
point whether the aggregate of two or more concurrent semence» is to be deemed or one sentence for pur 
poses of appeal is set at rest Theretore when an accused has been sentenced to concurrent terms of 
imprisonment not one of which is induidually appealable, he has no right of appeal against them collectively, 
40 C. 631; see also 23 P. R. 1901; U. B. R. (1897 to 1901) 13; 33 A. 164; 11 Bom L. R.544 — 10 Cr. L.J.2S0; 
12 B. H C. R. 147 ; 23 C. W. K. 6t3. 

yn.— EFFECT OF AMENDMENT OF SENTENCE BY SUPERIOR COURT. 

Notes.— 37. When terms of imprisonment concurrent— \\ ben sentences are concurrent the annulment 
of one of them does not affect the otliers m any way They all start from the same date 

38 When terms of Imprisonment conseentive.— When sentences are to lake effect consecutively and 
one; oS them ts ajorndJed, die senience wbicb js Jiexl locoine mtoforce immediately takes effect as the sejileBty 
cannot have retrospective effect and as the sentence which precedes it holds good until amuilled it follows that 
when a prior sentence is .nuuilled, the next in order of sequence immediately takes effect See, however, next 
note 

39. When the sentence set aside on appeal, has been partly exeeoted.— Where there are two sentences 
ol imprisonment to be carried out on the same iwisoner, one of winch is to be earned out on the expiration of 


first sentence should, under such circumsUnces, be deducted frmn the second sentence, and it is open to the 
Appclltic Court on reversing the first finding and sentence, to direct that the sentence which remains 
nndisturlKd shall be conijnilcd irom the dale of com ittiou, Sudi .a direction should ordiinnly be given and 
connnumuuvd by the Appellate Court to the Court which passed tJie sentence witlta view to a fresh warrant 
being issued to the jail auihoniies ni su;>ersession o! ll»e original warrant (Punj Cxr.No 4 t?/I89l). But m 
Humliay, where a Sessions Judge directed dial the term of impnsonment to which he sentenced an accused 
person shutiM commence on the expiraiton of a |ienod ot sentence passed by a Magistrate which was 
suliseqneiuly reversed on apjieal it w as dial Uie seiiteiwe by the Sessions Judge must be deemed to have 
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no junsdiction tlicrctn as a Magistrate of the f rst chss. md therefore the con\ ictton of s>t cli icciised persons had 
l>ecn properly qindicd on the ground tint the Magrstnte had no Jurisdiction 3A £63 (FB) B aMigistntc 
exercising jurisdiction in ^/district iias transferred from that distnet on the ani\x1 of A* HeldV>s\iv,\\ J 
that the effect of such < rder so expressed was that B ceased to have jurisdiction -is a Magistrate within the 
district of 1/from the time when A commenced work as a Magistrate m that district. ///Id by AiKitw,} that 
the effect of said order was that B eexsed to have jurisdiction on the arrival of A I ut whether such arrival was 
his arrival Within the limits of the distnet or at headqutrters was not clear/rom the order 19 A 114. 3*^^ also 
15 P R. 1884 , 3 A L. J 825 c. 4 Cr L. J 140 , and 4 Cr L. J 939 (A } and Note 'l to s 12. But where an apphea 
non for sanction is projierly before a Magistntc of the fist class m charge of a sul>division of i distnct, his 
jurisdiction to jiass orders on sudi application is not taken luay b> the fact of his being transferred to another 
sub-diMSion of the same distnct 42 A 649 

4. Magistrate jolag on leave does not lose powers. This section cm keep alive the magistenal 
jvowers once conferred on an officer iii x different distnct even when he is intemipted by repeated absence on 
furlough and pnvilege leave. But the case is different if he absents without leave or overstays leave and 
thereb) vacates his appointment according to rules of service 2 Bom L R 536 

5 Under the same Local Qovernment. — These words were first added to the 188. Code in order to 
meet 2 C. 117, so tint It might be clear that iKJwers conferred by one Local Government do not accompany an 
officer when he is trxnferred to X province under another Local Government 5!rra1solSP R 1884, p 20 


Powers mav be can 
celled. 


41. (1) The Local Government may withdnw* aU or any of the 
powers conferred under this Code on any person by ii or by any officer 
subordinate to it 


(2) Any powers conferred by the Distnet Magistrate may be withdrawn by the District 

Magistrate 

Note.— Power* conferred by District Hagistrates.— 3^^ ss 13 and 37 and Schedule IV 


PART 111. 

GENERAL PROVISIONS 


CHAPTER IV 

Of Aid A^D Inforsiation to the Magistrates the Police and Persons making 
Arrests 

Public when to 42, Every person is bound to assist a Magistrate or Police-officer 

assist Magistrates and reasonably demanding his aid whether within or without the Presidency 
>■«"“ to«ns - 

(a) in the Liking or preventing the escape of any other person whom such M igistratc or 
Police-officer is xulhonzcd to arrest , 

(A) in the prevention or suppression of a breach of the peace, or in the prevention of any 
injury attempted to be committed to any railway, canal telegraph or pubhc property 

Note*.— 1 See also ss 77 and 12S as to the assistance which a private person is bound to render to a 
1 ublic servant See^% S-l— 57 and 151 as to arcumstances under which a Police-officer may lawfully arrest 

2 Pnnlihment for omission to msUL— I ntentional omission to assist a pubhc servant is punishable 
unders.187 1 P C UndertheN \ Cr Pra a person refusing toaid publicofficer is guilty of 
s. 104 
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Notea.— 1. Effect of conferring higher power daring trial.— Clause (2) was lintroduced for the first 
time into the 1882 Code to meet B C. 4T6. A Magistrate of the second chss began the tml of a case m that 
capacity, but before passing bcntence he wasin\ested with first-class powers Held, that he could pass sentence 
in the latter capacitj, 7 A, 414 (F.B.) Pkther\m, CJ. and Broadiiukst, J , dtssenhng ) 

2. T&hsildar Magistrates in Madras.— In taluks where there are no Stationary Sub-Magistrates, all 
second-class powers are conferred on Tahsildars, but m Taluks where there are Stationary Sub-Magistrates all 
second<la5S powers except those under ss 190 and 206, tn/ra, are conferred on xhtm—Fort St George Gozetle, 
1893 Parti , p 579 

3. ‘Generally’ and ' Specially' dlstiognished — S 39 declares that the Local Government may em 
power classes of officials generally b> the official titles, or persons specially by name or in \ irtue of their office 
When, therefore, a class of officials is invested with powers to tr) certain offences, it would, appear that they are 
'generally' empowered The xvord 'generally' is in contrast to the word 'specially' which is used in 
speaking of individuals The word * specially' does not refer to the extra or si>eaal powers conferred by the 
Government whetherto an individual or to a class 

Under s 3 of the Opuini Act 1 ol 1876 a Magistrate is defined as a Presidency Magistrate . or 
(when specially empowered hy the Madras Governmeiu to try cases under tins Act) a second-class Magistrate. 
By a notification of the Local Government, all Magistrates of the second class were eniixiuered to try cases under 
the Opium Act It was held that the notification was ultra vires of the powers given b> the Act, as its effectis 
to enlarge the definition of Magistrate as given therein and that the word ‘ specially ’ms 3 of that Act must be 
construed to refer to individuals, 17 M. L.T. 191 « <191$) M. W. N.289«16 Cr. L. J.26a. 


40, Whenever an> person holding an office in the service of Government who has been 
invested with any powers under this Code throughout any local area is* 
powereVf” o^ffice r*8 equal or higher office of the same nature, within a like 

transferred local area under the same Local Government, he shall, unless the Local 

Government otherwise directs, or has otherwise directed,! exercise the 
same powers m the local area m which he is so appointed f 

Notes. — 1 Officer retains powers on transfer or reverelon. — This section relates only to transfers from 
one district or area to another, and a Mamlatdar invested by name with any higher magisterial powers in a 
district retains them, though on reversion to his appointment as Awalkarkun he ceases to be a Mamlatdar, his 
revenue title being matter of descnption only, Batanlal 322. When an officer was last invested with the powers 
of a Magistrate of a certain class, those powers must be taken to continue so long as he is a Magistrate, though 
he reverts to a less responsible post, unless they are withdrawn by a fresh notification, Weir II, 36, A Sub- 
Registror, invested with magisterial powers under Act XXIV of 1659 {Tbwn Hutsances Act), is competent to 
exercise such power on hxs transfer to another place, unless the Local Government direct him not to exercise 
them. 15 M. 132 


2. Transfer to an equal or higher office of (be •ame natnre. — Where a Head Assistant Magistrate 
during the pendency of a criminal case of vvhidi the tnal was almost finished, was appointed to the office 
of Deputy Magistrate in another part of the same district and the case was transferred by an order of the 
Distnct Magistrate to the file of the Deputy Magistrate, it was held the Deputy Magistrate could proceed with 
the tnal from the'point at which he had arrived as Head Assistant Magistrate, 22 M, 47. But if a Jlagistrate 
temporarily holding the office of a District Magistrate is transferred to another district, but not as District 
Magistrate hewiUnot carry with him the powers <rf a Distnct Magistrate since he has not been transferred to 
an equal or higher office of the same nature, 3 A 593 (F.B.) , 


3 On transfer to different district, Magistrate loses local Jurisdiction and cannot continue trial — 
\ MagiiUdte of the first class was appointed to offiaate as Distnct Magistrate in a certain distnct While so 
acting he was appointed to officiate as Distnct Magistrate m another distnct' on being relieved” When 
■relieved’ he completed the cnniinal case whicdi hehad beard while officiating as Distnct Magistrate and 
passed judgment and sentence upon the pnsoiiers that the junsdiclion of the Magistrate ceased as soon 

as he was' relieved, and from that moment he no longer stood appointed to the first district and could exercise 


• Bat»mut»d tu, lr»n«ferr»d hy 
tOamiMbT ActXMiio(in> 


Aci xvm or i»*s 
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The W'ord /orlhtttlh «as iiitrodtK'cd l>j the I8H2 Code i'ees.lSI I P C for special obligation of a 
similar nature imposrtl on ou iters stid occupiers of lind 

3 Ratareef the effeneei tnenllened — The follontng are the seierat offences mentioned above in 
respect to which information has to Rueti — 

S 121 — Waging or attempting to wage war agiinst the Queen oraf>ctting thesime 121 A —Conspiring 
to commit certain ifTcnces against the Stste. 122.— Collecting arms etc with the intention of waging war 
against the Queen. 123 — Concesltng with intent to facilitite a design to wage war 124 —Assai fling 
Govemor-Gcncml, etc, witfi intent to aimpel or restnm the exercise of any lawful power 124 A —Sedition 
12S —Waging war against an> Asiatic Power in illiance or at peace with the Queen or abetting the waging of 
such war 126.— Committing depredation on the temtone:>o( iny power in alliance or at peace with the Queen 
130— Aiding escape of, or harbouring Stile or war pnsoners or offering my resistance to the recapture ofsiich 
prisoner 143 — Being rnemfier of in unliwfni issembf> 144 — Joining an unlawful issembly armed w itfi any 
ifeadly weipoiu 145 —Joining or cuntinmngin in mil iwful isscmbl) knowing that it had lieen comminded to 
ifisperse. 147— Rioting 148.— Rioting armed with a dead!) weapon 302. — Murder 303 — Murder b> a 
hfeconsict 304 — Cufpable homicide not amounting to inurd«^ 382 — Theft after prcpiration mide for 
causing death or hurt in order to the committing of theft 392.— Robbery 393— Attempt to commit robbery 
394 —Voluntarily causing hurt m commuting robl>efy 395— Dicoity 396— Murder in dacoity 397— Robbery 
ordacoifj with attempt to cau-e deatli or grievous hurt 398— Attempt to commit robbery or dacoity when 
armed wiihdeadly weapons. 399 — \fakiiig prepiration locomnutdacoity 402.— Assembling for the purpose of 
committing dacoity 435— Mischief by fire or explosivesubstince with intent to cause damage to the imoiint 
of R« 100 or upwirdi*. 436.— Mischief by fire or explosive substance with intent to destroy a house 
449— Mouse-trespass in ordir to the commission of an offence punishable with death. 450 —House-trespass 
for the commission of an offence punishable with tnnportation for life 456 —Lurking hpnse-trespiss or house- 
breaking by night 4S7— Lurking house-trespass or liou»e-breaking by night in order to the commission of an 
offence punishable with imprisonment 458 — I tirktng house trespass or housebreaking by night after pre 
paration made for causing hurt etc 4o9— Grievous hurt caused while committing lurking house-trespiss or 
house-breaking 480— Death or grievous hurt caused by one of several persons jointly concerned in house 
breaking by night etc 

3. Panlshment.— As to punisbrnems for breach of obligation imposed by this section srrss 118 176 
and 202 of the I P C and for furnishing false information s 177 1 P C For the necessity of obtaining 
sanction see s. 195 (a) tnfra 

4. Omliilon to give laferrnatlon meat be {ntentlontl — When there are several Lambirdars and 
one of them to the knowledge of others directs the village Chowrkidar to make a report of burglary at the thana 
It cannot be said that any of them had intentionally failed to give information prescribed by law or that there 
was no reasonable excuse for not giving It if theChowkidar had disobeyed the order 8P R 1889 

5 No further doty after giving iaformatloa — When once mfomiation of the fact of a crime has 
reached the Police the object of this section has been fulfilled and no further duty imposed by it remains 
Ratanlal 674. 


45. (0 Every village headman village accountant village-watchman village Police- 
officxr owner or occupier of land and the agent of any such owner 
acTOum^tb^^'Ta"n d occupier* in charge ol the management of that land and every officer 
holders and others employed in the collection ot revenue or rent of land on the part ol Govern 
nient or the Court of Wards shall forthwith comnnimeate to the nearest 
Magistrate or to the officer in charge of the nearest Police station whichever 
Is the nearer any information which he may posscssf respecting— 


(<i) the permanent or temporary residence of any notonous receiver or vendor of stolen 
property in any village of which he is headman, accountant watchman or Police-officer, or m 
which he owns or occupies land or is agent or collects revenue or rent 


■ XildKl by Act XVIII of 1*21 

* Sat*! taW bract xmtof 
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3. “ Asslst’—Tlie assistance that can be demanded tinder this section is personal assistance of the 
indiMdiial of whom it is demanded and not the supply of a contingent of men to assist, Weir II, 37. In construing 
the word "assistance ms 187,1 P C , it was Ac/rf that the word must hit e some direct personal relation to the 
execution of the duty by the public officer Fhe word implies that the party who assists is doing something 
which in the ordinary circumstances, the |>arly assisted can do for himself, 26 M. 419 (F.B ) The word reasonably 
was first introduced by the 1882 Code 

4, Not boBnd to assist if not legally hound.— Where a Magistrate directed a landholder to find a clue 
in a Case of theft within IS days and to assist the Police, it was held that the order was unauthorized and 
unreasonable and the conviction under ss 187 and 188, | P C, for neglecting such direction, could not be upheld 
as the landholder is not required to perform the duties for which the Police are appointed and paid, 3 A. 201. 
Refusal to assist a Police constable to bury a person is not an <^ence 6 C. P. L. R. 49 ; 42 A. 314 = 18 A. L. J. 169. 

9. Illegal to escape from custody of private person lawfully arresting.— A Police-officer who is 
charged with the duty of arresting a person is authorized lo employ a Chowkidar m assisting him in arresting 
the person or in preventing his escape and il the person escapes from ihe Chow kular's custody, he would be 
guilt> of an offence under s 225, 1 P C 6 C. W. F. 337. 

6. Protection to persons acting in aid of offleera of Jniliee.— The protection which the law affords to 

Ministers of Justice extends also to every person coming lo iheir aid and Jeiidiug his assistance or attending for 
that purpose RusscH on Crimes, p The &sji«^A«ri7Case, 1 Hale 451 and A’ v 12 Cox 4H. 

See also s 99 I P C ' 

7. Duty of private person under English Law.— In case of a not, if a constable sees a breach of the 
peace committed, he may call for any one present for lus assistance if there is a reasonable necessity therefor 
If the person called upon without any physical impossibility or lawful excuse refuse to do so, he is liable to be 
indicted, and it is no defence to plead that in consequeiKe of the number of noters the single aid of the person 
called upon would have been of no use— ^ v Brown Case No ill, Russell, pp 431 and 727 It is not 
necessary that the arrest, to effect which a Police-officer demands assistance under this section should in ttself be 
lawful, Reg V Sherlock, L. R. I. C. C. R. 20. 

43 . When a warrant is directed to a person other than a Police- 

other officer any other person may aid m the execution of such warrant, if the 
than Police-officer exe- ..j , 

cutiiig warrant person to whom the warrant is directed be near at hand and acting in the 

execution of the warrant 

Notes.— 1. To a person other than a FoUce-ofDcer.— ss 77 and 78 Having regard to explanation 
2 to s 99, 1 PC, persons acting under this section must, il required, state the authority under which they act or 
produce the same ifinwnting • 1 ^'.1 1 1. 1 * 

2 May aid.— The assistance to be rendered under this section is not obligatory a? under s. A2, supra, but 
IS merely optional and the section indemnifies any person who so aids 

44 , (1) Every person, whether withm or without the Presidency towns aware of the 
commission of, or of the intention of any other person to commit, any offence 
Public to give in punishable under anj> of the following sections of the Indian Penal Code, 
offSr * ^21, 121 A, 122, 123, 124, 124 A, 125, 126, 130 143, 144, 145, 147, 148 

302, 303, 304, 382, 392, 393, 394. ^95, 396, 397, 398, 399, 402, 435, 436, 449. 
450 456 457, 458, 459 and 460, shall, m Ihe absence ol reasonable excuse, the burden of proving 
which shall he upon the person so aware, forthvnth give information to the nearest Magistrate or 
Police officer of such commission or intention ' 

(2) For the purposes of this section the Urni "offence" includes any act comtnilled at nny 
place out of British India which would eonsMute an offence if ^minified vt British India 

Notes— i Scope of this section -The scope of the corresponding section of the 1872 Code was 
narrow inasmuch as it was confined to persons aware of Me of any of the offences specified, while 

ilie present section goes further and imposes the obiieaUon as well on persons aware of the intention to coitnnil 
any of such offences. ' 
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following offences mmc1> -(i) murder (u) ailjwble homicide not Tmotmting t) murder (in) dicoit) 
(iv) robbery (%) offence ngamst tin. Indian Arwi Ad \I of Iff7« niul (vi) otl cr offence rcspecllng which 
the Depot) Commissioner b> general or spcait order midc uitlillic previous s.inctioii of ilit Crmmissioncr 
directs him to communicate infonnation m (rf) llw- ocaitrcnce in his vilhgc of m> sudden or i iiintursl death or 
of an) death under su<i laous arcumstanecs. Fxplanaton — In this section village Ins the mejiiinj, assigned 
to the word in the Purina t tUagt IH87 

Potter liurjH<ir~P% to the section ii» force In those parts of Lower JJurnn to which the Lo ler Sunna 
Village Ad III of |8S^ is exteiideil tee ss. 5 and 6 of that Act and Burmi Cesses and Rural Police Act II of 
1880 s. 14 

Madras —See Madras Reg of ISJH ss S sml 9 5Iadtas Reg I of |830 s J 

Central proitnces — See"^ Ml of the Ctntral Piottnces Land Revenue Act W fff of ISSI ai d 7 N L 

R. 101 = 12 0 L.J «1 

I^PERBOMS ON WHOM THE DUTY UNDER THIS BECTION IS IMPOSED. 

Rotes.— 2 Village headman 111 Msdras means \ ill ige Muiisifl or \ illagc Magistrate 32 H 258 (FB) 

i ZaOdar act * VUIage-headmaa —A /aifdarnol being i tillige-headmaii is not one of (he persons 
to whom tlie provisions of cL (c) of this section ire ap| licibte 25 P R 1894 and 30 F R. 1S94, p 34 See Rules 
24 and 28 under ss. 5 and 39-A of the /eu'i w4rr 1872. Hut rule 170 of the Rules made by the I iiiancial 

Commissioner under s. 28 of ihe Punjab Land httenue Ad I8S7 imposes on a /aildar the duty of reporting 
heinous enmes to the Police and Magistrate It is proposed lo confer jx^wer on SulKlivistonal Magistrates to 
appoint for the purpose of this section village headmen in vtihges where there arc no headmen under any other 
)au 

4. VUla|e'Aeco«nt&iit.‘-lt was held in t M 266 tlint a Village Accountant and a \ ilhgc 51unsifls 
peon did not come under the class of persons bound under the corresponding section of the 1872 Code but the 
Villagt'Aceountant is now expressly included in the section. See also Forest Ad \ 11 of 1878 s. 78 which 
requires him to give information of Forest oflences 

9 Village watehmao —See for other enactments imposing dunes upon him Forest Act \ II ol 1878 
b 78 the Criminal Tribes Act XXVII of 1871, ss 21 and 22 M l( A'ovtnees Act W I of 1873 b 8 
and m Oudb Act Will of 1876 s. 34 

6 Village Police oDlcer— For his other obligations ol a similar iiatire jecin Mtdras \ct \II of 
1882 s. 25 in Bengal AaVofl861 ss 31 and 47 and Act(ItC) M of 1870 x\\ Bombay Bimbay \cts\II 
and VIII of 1867 and Bombay Reg XII of 1827 in N ll Provtuces Act \\ I of 187* and m Oudk \ct \\ III 
of 1876 

7 A Mnhkaddam —In the Central Irovinces though no person has been appointed as the village 
headman tindercl (3) of this section the Mukkaddam appointed under Central Provinces 1 and Revenue Act 
XVIII of 1881 IS defined in s 4 (13) as the executive headman of the village under s 14 i of that Act 'ind rules 
framed thereunder lias to perform duties identical witli those hid down by this section 7 N L R 101 = 12Cr 
L.J 441 

8 Owner or occupier of land —No doubt the words at or near suck tillage ire not idded after Lnid 

but the) must evidently be intended because the duly imposed of giving information etc isimtndedto d| pl> 
onl) when such occurrence takes place at or near the village of wh ch the person bound I »|,ivc infornntion is the 
headman etc Residence in a dwelling house belonging to nnolher is not oecup tlion of lai d Wiitaw iXit' meati' 
mg of this section 23 Vf R. 60 It is absurd to hold that a |»erson b) the mere arcumsUnci, of feeing the 
owner or occupier of land anywhere would be bound to give information in respect of an occurrence in a 
remote part of the country from where the land is owned and held The habibt) is on the owner when he 
occvipies the land, and on the occupier where somebodj other than the owner occupies it physically ^ 

9 Obligation on owner of house.— The provisions of this section do not a] pi) to the owner of a luusc 

121! 92. Owners or occupiers of Aiiuirj III a village are not owners or occupiers of land within the meaning of 
this section and omission I ) i! cm to report the sud len death of children in iheir houses b) smke-biles or stings 
ol scorpions is irot punishable Weir I, 101 , II, 33 So also a father was held not bound to report the dead) b> 
drowning of his child m an irrigation tank not being an owner or occupier of land M H C Cr Rev Case 
Mo 67 e/1905. ,* 


74 


THE CODE OF CRIMINAL PROCEDURE 


[Ch^^p IV, 

(i) the resort to any place within, or the passage through, such \il!age of an> person 
whom he knows, or reasonably suspects, to be a thug, robber, escaped convict or proclaimed 
offender ' 

(c) the commission of, or intention to commit, in or near such \ ilhge any non bailabli. 
offence or any offence punishable under ss 143, 144, 145, 147 or 148 of the Indian Penal Code 

(d) the occurrence m or near such village of an> sudden or unnatural death or of an> 
death under suspicious arcumstances , * “ or the discovery in or near such village of an> corpsc 
or part of a corpse, m arcumstances which lead to a reasonable suspicion that such a death has 
occurred or the disappearance from such village of any person in circumstances which lead to a 
reasonable suspicion that a non bailable offence has been committed m respect of such person " 

(e) the commission of or intention to commit, at an> place out of British India near 
such village any act which, if committed in Bniish India, would be an offence punishable under any 
of the following sections of the Indian Penal Code namel>, f 231, 232 A, 233 234, 235, 236, 237 
238, 302, 304 382 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450 457, 458 459 
460 [489 A, 489 B, 489 C and 489 D] 

(/) any matter likely to affect the maintenance of order or the prevention of crime or 
the safety of person or property respecung which the District Magistrate, by general or sjiecial 
order made with the previous sanction of the Local Government, has directed him to communicate 
information 


(2) In this section — 

(0 “ village ” includes village-lands, and 

(n) the expression ‘ proclaimed offender ’ includes any person proclaimed as an 
offender by any Court or authomy established or continued by the Gov ernor General in Council 
in any part of India in respect of any act which, if committed in British India, would be punishable 
under any of the following sections of the Indian Pena! Code, namely, 302 304, 382, 392, 393, 394 
395, 396, 397, 398, 399, 402 435, 436, 449. 450, 457, 458, 459 and 460 

(3) Subject to rules m this behalf to be made by the Local Government 
vii^ag^headmen °hy District Magistrate or Sub<livisional Magistrate t may from time to time, 
District Magistrate iit appoint one or more persons to be village headmen for the purposes of this 
pos^'of ^is'se^on^'^ section m any village for which there is no such headman appointed under 

any other law, with his or their consent to perform The duties of a village 
headman under this section whether a village headman has or has not been appointed for that 
V illage under any other law f ^ 

Note— 1. Analagoas provisions — See Cnmtnai FrAes Act X.XVII of 1871. ss I and 2 Forest Act 
Vll of 1878 b 78 Upper Burmn In Upper Bunna the following has been substituted for s 4S by Upper 
Burma Village Regulation XIV of 1887, s 4 — 

43 A A headman appointed under the Upper Burma Village Regulation XIV of 1887 shall forthwith 
communicate to the nearest Magistrate or to tlie otficer in charge of the nearest Police 
Station Of military post whidiever is the nearer, any information which he may 
obtain respecting— {«) the permanent or temporary residence of any notorious 
receiver or vendor of stolen property in his village , (^) the resort to any place within or the passage through 
his Milage of any person whom he Knows, or reasonably suspects, lobe a dacoit, robber, escaped convict or 
proclaimed of fender (r) the commission of or attempt or intention to commit, wiUiin his village any of the 

• ThtMp vrorti were •dded b7 the Cr P C JliiMndiiwiit Act (XVIU of i»a} » 9 
t Added b» AnXVlUof I91J ‘ 
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following oflcnces, nimcl) — (i) nnirder, (ii) culimblc homicMle not anioiinttng fo murder, (iii) dncoit), 
(i\)robber>’, (\) offence against tin. Indian Armi Aet XI of 1878 and (\j) an> other offence respecting which 
the Depot) Commissioner, bi general or spcaa! order, mndc uitlithe prc\ioii'» s,mction of the Commissioner 
directs him to communicate infonmtion , In (rf) the occiirreni-e in his vilhgc of .iti> sudden or uiinitunl death or 
of an) death under suspicious arcumstances. /a/Ai«a/w« —In this section village has the meaiimg assigned 
to the word in the Ulper Uurma I'tUage A'ej'nlahon, I8H7 

Loa.er Sunna.— As to the section in force in those parts of Lower Burma to whidi the Loaer JJurtiia 
I'tNafe Aet III of I8S9, is extended, see ss. S and 6 of that Act and Burma Cesses and RunI Police Act II of 
two, S.U 

Madras —See Madras Reg of ISlfi ss. 8 ind 9, Midras Reg I of 1830, s i 

Central Pro,.tnees—See^ Ml of the Central Produces Land Kevenue .let Wlft of Ih''! and 7 N. L. 

R. 101^12 Cr.L.J. 411. 

PERSONS ON WHOM THE DUTY UNDER THIS SECTION IS IMPOSED. 

Notes.— 2. Viltage-headmsn in Ahadras means Viftage Mtinsiff or V’llfage tfagistrate, S2 K. 25S (F.B.) 

5. Zalldar oot a Ylllage-headman.— A /aildar not being a vilhge-headmail is not one of tlie persons 
to whom Uie provisions of cL (e) of this section are applicable, 25 P. R. 1894 and 30 P, R. 1894, p. 34. See Rules 
24 and 28 under ss. 5 and 39-A of the Punjab Laws Aet. 1872. But rule 170 of the Rules made by the 1 inancial 
Commissioner under s. 28 of the Punjab Land Ketenue Aet, 1837. imposes on a Zaildar, the diit> of reporting 
heinous enmes to the Police and Magistrate It is proposed to confer jiower on Sub-divisional Magistr.ttes to 
appoint for the purpose of this se«ion village-headmen m villages where there are no headmen under any other 
law. 

4. TiUage-Aceeaiitaat— It was held m 1 M. 266 tliat a Vilhge Accuuniant and a \ illage Munsiffs 
peon did not come under the class of persons bound under the corresponding section of the 1872 Code , but the 
VUtage-Aceountant is now expressly included m the section. See also porest Act \ 11 of 1878, s. 78, vvhidt 
requires him to give information of Forest offences 

9. TiUage-iratchmaD.— for other enactments imposing dunes upon him, Forest Aet VII oi 1878, 
s 78, the Cnmtnal Tribes Aet XXVII of 1871, ss 21 and ZZ, N Provinces Act X^'I of 1873, s 8, 
and m Ottdh, Aa XVIII oi 1876, s. 34 

6. Tillage FoUce-offleer.— For hts other obligations of a similar nature in Midras. Act Xll of 
1882, s 25 , in Bengal, Act V of 1861. SS 31 and 47 and Act (B C ) VI of 1870 , in Bombay, Bombay Acts V’ll 
and VIII of 1867 and Bombay, Reg XII of 1827 , in M U’ Proinmes, Act \VI of 1872 and in Oudh, Act W III 
of 1876. 

7. k MakViaddam —In the Central Provinces though no person has been appointed as the village 
headman undercL (3) of this section, the Muktaddani appointed under Central Provinces Land Revenue Act 
XVIII of 1881 IS defined in s. 4 (13) as the e.xecutive headman of the vilbge under s 141 of that Act and rules 
framed thereunder has to perform duties identical with those laid down by this section, 7 N. L R. 101 = 12 Cr. 

L.J.441. 

8. Oirner or occupier of land.— No doubt the words* «/«»»• near stick ullage' are not added after Imd 

but they must evidently be intended because the duty imposed of giving information, etc. is intended to applj 
onl) when such occurrence takes place at or near the vilbge of winch the person bound to give information is the 
headman,etc Residence m a dwelling house belonging to another is not occupition o/ land mean- 

ing of this section, 23 W. R. 60. It is absurd to hold that a person b) the mere circumstance of being the 
owner or occupier of land an)-where, would be bound to give information in respect of an occurrence in a 
remote part of the country from where the land is owned and held The liabilit) is on the ow ner when he 
occupies the land, and on the occupier, where somebod) other than the owner occupies it physically 

9. Obligation on owner of house.— The provisions of this section do not applj to the owner of a house, 

12ia.92. Owners oroccupiersof ina viTbgearenotowncrsofoccupiersof land within the meaning o( 

ihis section and omission b) them to report the sudden death of cbildren m their houses bj snake-bites or stings 
ol scorpions, is not punishable, weir 1, 101; II, 38. So also, a father was Ar/rf not bound to report the death b> 
drowning of his child in an irrigation tank, not being ail owner or occupier of land, M H C Cr 'Rev Case 
Ao 67 e/1905. ’ 
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10 Agent of any such owner.— Tlie word Agent must be reslricttfl to an agent quoad any houie or 
land, 23 W. R 70. A A/icrawcA; is not an " agent’ within Ihe meaning of this section, 4 C. 603, but a 
may be, when Ins master is absent. The provisions of this section do not applj to a Dewan who is acting only 
under the orders of his restdtut nnsler Acconling to the recent amendnient, the agent must be m charge of 
the management of the land 

11. Obligation when on Agent and when on Vrlntipal.— The language of the 1872 Code ‘ every owner 
or occupier of land ot the agent oj any tuck owner or occupier altered into ' 

or occupier of land and the agent ofauy such owner ot occupur' m order to meet, 4 C. 603, The liability of a 
resident agent arises only when the owner is absent and has no personal knowledge of the fact Where the 
owner has such knowledge, the liability no doubt attaches to him, 23 W. R. 60. So also when it is brought to 
the notice of the principal that his gumastha is neglecting his duties, he must take steps to get them performed 
either by the gumastha or by himself, 7 K. L R. 101 = 12 Cr. li J. 441. As to the liability of landholders, etc, 
for the acts and omissions of their agents, sec 23 C 804 ivhere it was /«/rf(AMi't'R Ali, J , dissenting) that a land 
lord IS liable under s 154, I P C, for acts of commission, as wdl. is omission of his agent or mainger, even 
when such acts are criminal See also 12 A. 550, 

11.— NMURE QT THE OBLIGATION UNDER THIS SECTION. 

Notes.— 12 . ‘ Forthwith.’— This word in the first clause of this section must be construed with reference 
to the object of the enaclinent Ratanlal 784 

13. No duty to report mere ramoor.— Where the Zemiiular of a ullage and his agent had merely 
heard of the disappearance of a man from the village and a rumour that he had been killed, held that the non 
communication of such information to the Police does not amount to failure to communicate information 
respecting the occurrence of murder as the rumour which the accused heard was not information within the 
meaning of this section 1903 A. Vf. N 207. And where the only imormation the V'lllage Munsiff had was that 
a certain jewel was musing, it was that he had no information of the commission of any offence of theft 
which he was bound to communicate 6 M, L. T. 257 « 9 Cr. L. J. 224. 

14. No duty to report the commission of bailable ofTences.— When Uie offence is bailable, the 
persons mentioned in the section incur no responsibility if they do not report its commission, even if they had 
been aware of u 31 P. R 1887. 

19. ‘ The resort to or the passage through.’— The bringing of a suspected robber under arrest to the 
village of the accused and releasing him there does not amount to the resorting to or the passage through the 
\ illage of a suspected robber within the meaning of cL (^) of the section, 31 P. R. 1887. 

16. Presumption as to proclaimed offender.— This eapression as used under sub-sec. (2) cl (2) 
includes persons over and above those to whom the words m their ordinary signification apply and might but 
for this explanation have escaped out of the category of • proclaimed offenders,’ 1901 A. W. N. 10. The mere fact 
of attachment of absconder s property under s 88 of this Code is not sufficient to raise the presumption that 
that person is a proclaimed offender The onus to prove the fact of protlamation lies on the prosecution, 
T.M. 436. See s 87 as to the manner of proclaiming an offender 

17. Obligation on owner of land on which dead body i« found.— The finding of a dead body on any 


Macpherson, ]J [Mitter, J , dissenting, held that the (dead) body standing by itself does not necessarily lead 
to the inference that death took place in the village It is equally consistent with death having taken place in 
another village and the dead body hiving been suteequcntly removed to the village where it is at last found] 
11 C. 619 *<• 3 A. 279 and 8 W. R 68 and Ratanlal 784. By reason of the recent amendment in sub clause (dj 

the obligation to report discovery of any airpse, etc, IS now imposed on tlie owners and occupiers of land, etc 
In H. H C. Crl., Ap. 643 of 1909, the Madras High Court held that the owner of land on which a corpse is seen 
need not be the owner or occupier of land on which the occurrence took place 

13 Where Information has been conveyed, ft Is not reasonable to prosecute others for not giving 
Information. The prov isions of this section should not be put in force against any person where the Police have 
actually obtained such informauon Irom other sources, 4 C. 623, nor should they be used fgr the purpose of 
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\exation, but for the ensuring Ihnt hifomutfoii lie notintetitionalI> utthheld b) tho^e^^hosc position 

renders them liable to Rue it,7H. 436. When v.xenl pirtic*? are lioiind togi\e informitfon, nnd one of them 
gi\es It, It is not reasonable to pro-*cciite the other or others for not gnim; mfomntion 20 C. 310. .5?^ also 17 M. 

L T. 263= 16 Cr.L.J.2l9. 


19. Pollca>pateIi In Benib*y.— Act VJII of l*W7, xs. it)— It im|ioses uixm these ' iilhge oflicers • 
duties heaiier thin those prcscrilnd iiiukr this siction 19 B. 612. 


III.-CONSEQUENCES OF THE FAILURE TO DISCHARGE THE OBLIGATION. 

Notes.— 20. Panlshtnent for omlislon to give Information, etc.— Intentional omission to Ri\e noilOe ctr 
information to a public sera ant b) a fKrson legally )>ound to gi\c such notice or inform ition is punishable uiih 
simple imprisonment for one month, or fine of Rs 6oo, or both If the notice, etc., respects the commission of 
an offence, etc, the piim>hmeiu» extends to six months* simple impnsonment, or fine of Rs. l,ooo or both 
(s. 176, 1 P C). also20 P. R. 1885 ands. 217, 1 P C Sanction is necessary, s 19S(o),i^rj 

21. Elements to be proved to secure eonviction —To siijiport a com iction for failure to discharge the 
dutj under this section, it must first l>e proved thil the accused bears the character uhicli raises the obligation 
under this section, 1 M 268 ; further, it must ap|iear in most cases that a specified offence tia^ in f ict committed 
by some one, that the accused knew of its Iming been committed and that lie unl/ully to give the 

Information 22 W. R, 42 \\ here from the fact of the Police-palel ordering the kulkarm to WTite a report regard 

mg a suspicious death bis good faith was apjxirent and it did not seem lint he had an intention to omit the repon. 
It wasAr/(f illegal to comict him Ratanlal 783 It is for the Crown to prove that the accused wis/in the 
village on a p.irticular da>, and not for him to prove an attbt m order to absolve himself 20C.316. There 
appears to lie no law under w Inch a person, not being a |M)blic servant can be punished for burning tlie bodj 
of a person who has died under suspicious arcumstances and so preventing an investigation being made 
under s M\,tnfra, which alone would disclose m most cAses whether an offence has been committed or not 
xo that a comiction miglu be bad under s 29t, 1 PC Aldiough under cenam specified Dtcumstances covered 
by this section, the concealment of a suspicious death might be punishable under s. 176 I P C , >et, where the 
accused who were mere servants helped their master in the removal or concealment of the body of a man not 
proved to be murdered. that they did not come within the category of persons who were bound to 
communicate an occurrence of this «ort nor could they be convicted for an offence under < 201, I P C, 
17 P. W. R. 1911 = 12 Cr. L J 423 

MISCELLANEOUS. 

Notes.— 22. In Bengal the following rules are m force in the Districts of the Patna, Dacca and Onssa 
Divisions (excluding Khurda Sub dtziston in the Disinci of Pun) from the 1st January, 1895 — Cidciitta Gazette, 
2hdi December, 1894 — 

(t) In all villages iii which Heng »l Act \ I of 1870 has been introduced the Magistrate of the district 
miy appoint the principal members oi the Chovvkidan punciiayat, or the collecting memlier, where there is one 
to be vtUage-headman 

(2) In V illages where Bengal Act \ I of 1870 has not liceii introduced the Magistrate of the District 
nny appoint the pniKipd resident hiid-owiier or rent receiver or his represent itive or the principal resident 
cultivator to be ttUage-headman 

(3) In the case of a principal or collecting member of a Chowkidari punchayal, a clause shall be 
added to the appointment order under s 3 of the Chawkidart Act to the effect that he has lUo been appointed 
to be V lUage-headman under s. 45 of the Cnminal Procedure Code W hen a person other than a member of a 
Chowkidari punchayal is appointed, he shall receive a speoal sanad from ihe Magistrate 

(4) The Magistrate shall keep a register of all persons who have been appointed village-headmen, 
slMJWing their names and laihers names and Uic village Ibr whidi they are responsible, and shall take measures 
to effect mulatioiLs in this rcgi'lcr from time to time when one headman dies and is succeeded by another. 

23. No revision of order of Dbtrict Magistrate dismissing village-headman,— Order of District 
31 igistrate under the rules framed by Government under subsec (3) dismissing a headman, is an executive 
matter and nut subject to revision by High Court 29A.563. 
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29 False complaint to Village Uagistrate Is an offence. — In 32 H. 2SS dtssenltng from 31 H. 506, it was 
/Wd (Sankaras Nair.J, dtiicff/jnj-) that a false complaint to a Village Magistrate or other person mentioned 
in this section is an offence, when the information is one which under this section the Village Magistrate or such 
person is bound to report to the higher constituted authorities, will amount to an offence under s. 211, 1 P C 
It would l>e otherwise if the offence complained of is one in regard to which the information need not be 
passed to the higher authorities Sfe also 27 U.lkJ. 37 = 1914 U W. N. 804s=15Cr L.J.431; 16Cr.l<.J. 
24S(U) 


CHAPTER V. 

Or Arrest, Escape and Retakjno. 

Note — Powers of Police In Calcutta, Bombay and Madras.— In the absence of an> speafic provision to 
the contrary nothing in this Code applies to the Police in the towns of Calcutta and Rombr^y, s. I svpra Having 
regard to the fact that ss S6in this chapter and col. J of Sch. II are made especiall> applicable to the 
Police in the towns of Calcutta and Bomba>,it may well be doubted whether the other !»eclions of the chapter, 
which are lor the most part directory apply to the Police there The powers of the Police as regards Arrest and 
Procedure are regulated in the tow n of Calcutta by this diapler, the 3rd coL of Sch. 11 and the CulcutU Police 
Act IN of i8fi6 (B C ) as amended in Madras b> Act III of isss and by the provisions of this Code and in 
Bombay by Act \UI of 18a6 Bombay Acts I of 1872 III of 187'i, !\ of 1882, X\ 1 of 1895 and IV of 1902 and 
the proMsions of this Code specially eatended to it Practically, therefore the powers of the lolice m the 
Presidencv towns are throughout the same ,S<*e31 C.557. 


A.— Arrest generally. 


Arrest how made 


46. (1) In making an arrest, the Policeofficer or other person making 
the same shall actually touch or confine the body ol the person to be arrested, 
unless there be a submission to tlie custody by word or action 


Resisting endeaxour 
to arrest. 


(2) If such person lorabU resists the cndeatour to arrest him, or 
attempts to evade the arrest such Police-officer or other person may use all 
means necessary to effect the arrest 


(3) Nothing in this section gives a right to cause the death of a person who is not 
accused of an offence punishable with death, or with transportation for life 


Notes.~i Amendment of section in Panjab — Tn the pla<»s where tlie Punjab Prantiet Cnmes Regula 
lion 111 of l^ioi IS in force s 46 i^. to be read as if the following were added to it namelj — '• But this section 
gn-es a right to cause the death of a person against whom those portions of the Punyib Frontier Cnmes Regu 
lition 18S7, which are not of general application, mu lie enforced— (a) if he is commuting or attempting to 
commit an offence, or resisting or evading arrest, in such arciimslances as to afford reasonable ground for 
believing tluat he inlenda to use arms to effect his purpose or (5) lE a hue-indsrry has been raised against him 
of his having been concerned in any such offence as is specified m the last foregoing paragraph of this section 
or of his commitimg or attempting to commit an offence or resisting or evading, arrests in such circumstances 
as are referred to in clause (fll of this paragraph’ Sees *«(M),Reg III of 1901 

Under the corresponding section (s. 37) of the Punjab Frontier Crimes Regulation I\ of 1887, it was 
that the limits of s. 46 of this Code, as to the dassesof persons to v%hom death may be caused in effecting 
m arrest do not pre\-aU but that the regulation makes no alteraUon in the general pnnaple of the law, that in 
making such an arrest no more force is to be used than is necessary, and that death may not be caused unless 
the arrest cinnoi he effected without causing It, 29 P R 1894, p 104. 

1 Who may arrest.— (J) A l\3lice-o^eer may arrest without a warrant under ss 54 and ISI , under i 
warrant under ss 77 and 74 . under the written order of an officer in charge of a Police-station, ss. 56 and 157, 
under the orilers of a Magistrate, ss, 64 and 6a and in non-cogntzable offences under s. 57 (2) A superior Pobce- 
o icer, see v sso (3) An officxr in diarge of a Pohce-suuon— ss. Sa and 157 (4) A Magistrate under ss. 64, 
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65,66an(l67 (5) A military ofTicer under s<;. 130 and 131. (6)Apn\ate person without warrant, s 59 , under 
warrant, ss. 77 and 78 ; under orders of a Police-oflicer, s 42 ; under orders of a Magistrate, ss 42, 64, 65 , see g 43 
for aiding |>crsons other than Police-officcni andss.<56 and 67 for re-arrest 

3. Who may antherlxe arreit— (1) A Pohceofficcr, ss '42 and 79 (2) Officer in charge of .a Police- 
station, ss. 55 and 56. (3) Magistrate (rt) serbally.ss. 42,64and 65, (^) hy warrant, ss 90,92,107, 114,186,204, 
203, 497 (4) High Court, s. 427 

4. Procedare labteqaent to arrest.— Portal/, r/'ess. 57.60 63,76,169, 170, 496 and 497 , for iraA-cA ly 

person, see ss. 51, 52, 51, for deltiery to proper authonty, sv S9, 60, 61, 63, 167, 186, 187, 445, where arrest without 
warrant and ss. 76, 78 81,85 86, 167, 186, 187, 445, where arrest »•. under warrant , for irrrej/, s 42 and 

for subsequent xnxestxt'aUon, see Chap. \I\’ , 

5. Arrest how made.— An arrest is made b) an actual restraint of the person of the defendint or hj 
his submission to the custod) of the officers S. 171. N Y Cr P C 

6. Law allows no informal detention.— Arrest is the taking of a person into custodj that he ma) be 
held to answer for a enme s. 167, N Y Cr P. C Arrest is the restraint of a man’s person, obliging him to Iw 
obedient to law Put it should be observed that the law authorizes no informal detention or restraint of an> 
description bj die Police. All detention orrestraint b> a Police-officer in the courseof an investigation is 
either legal arrestor wrongful restraint and confinement, — Reg and Ord,N'\V P, p 358 Keeping a j«rson in 
a condition of re^lralnt without previously arresting him is not only illegal, but it is a gro-s and unwarrantable 
breadi of the powers entrusted to Police-officers, 1895 A. W. N. 59. See Note 10 to s. 54 

7. PersoQ arresting «n a warrant matt have it in hit poiietslon.— When warrant of arrest has iieeii 
issued to apprehend a person for an offence less than felony, the Pohceofficer who executes it must have the 
warrant mhis possession at the time of the arrest, oOierwise die person arrested could not beconviaed upon an 
information charging him with assaulting the Police-officer in execution of his duues—Cbi/</ V. L, R. t Bx. 
D. 353 a 34 L. T. 453. It is necessar> that the person executing a warrant of arrest should has e the warrant m his 
fiossession at the time of arrest, 9 A. 318. Se^ s 80 

8. Person arresting on warrant mast notify tnbttanee.— & 80 and Notes thereunder 

9. panlshinent for resistance to arrest— Resistance’or obstruction to the lawful arrest of n person is 
punishable under ss 224, 225 and 225-Q of the Indian Penal Code See also ss. 166, 187, 212, 216, 1 P C 

10. OSeer acting illegally not protected. — The protection afforded to Police-officers and to those acting 
under their authont) by s 99, I PC, does not extend to an officer whose acts are wholly illegal, 13 B. 189. 
Where a constable executing a bailable w arrant did not gi%e the slightest intimation to the person arrested of 
the fact that bad had been allowed, the arrest iMlIegal and tlie .accused persons are justified b) the proMsioiis 
of s. 99 1 PC., in committing a common assault upon die constable, 16 C. W N. 549 = 13 Cr. L. J, 590. See 24 
W. R 51 which rules that arrest « ithout malice is not criminal 

it. What rldeaoe JnttiSable —A Choukidar may uxtund a iugitne iKKUS’bee'tler il that tcnauiic 
of Molence be necess.ar> to secure his person The question is "whether the means employed to stop die 
fugitue were such is an ordinary prudent nun who had no intention of doing aii) serious injury would make 
use of," 2 W. R. 9. 

12. Ponlthment for andne violence.— horpeaalty for unwarrantable MOteiice by a Police-officer to .i 
jierson in Ins custody, see Police Act, I86t s 29 Appendix XtV As lo village Police-offiters in Jkugal , 
see Chowkxdart Ael 1 of 1892. 

13. Use of handcBffs.— Praimccs of Allahabad and Agra —As a rule all persons accused of 

non bailable offences may be handcuffed when arrested and avhen in transit from one place to another, 
handcuffs should, however, oiil) be imposed when ftom the heinous nature of the crime or the character or 
behaviour of the accused, a fair presumption arises that such restraint is necessao to prevent escape or violence 
Dangerous and desiwaie prisoners should lie properly ironed while in irarLsit and should be carefully watched 
Irons should not be removed, unless pnsoners are confined in a secure place from which escape would be 
im|x>ssible — Reg & Ord. Jf' /*, p 215 f 

Madras — use of handcuffs ordinanh and unneces.sanl> by infenor officers of Police should 
t>e discouraged Under tnal pnsoners are in no case to be handcuffed without the express order of the 
Magistrate m diarge of tlie jail in which the pnsoner may be confined.— /f/oif pjl Man . p 96 
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Central /VowBfw —Handcuffs shall aluays be used in the following cases — (!) In the case o! 
anj person accused of (a) offences relating to coin, ss. 231 — ^2'»4 , (i) murder and, culpable homicide, ss. 3o2 
—30-1 , (c) ittempt to commit murder and culpable homtdde, ss. J07 and 308 , [d) of being a thug s. 3li, 
(e) robberj , s. 392 ,(/) dacoitj, s. 393, 1 P C,tg’)of inj minor offence against property if he has been freviouiiy 
con ncted of an^ offence against property or has been ordered to find security for good behaviour (2) In 
the case of an> person who has been arrested under s. 53 cL(f),Cr P C, as l>eing an habitual robber, 
house-breaVer etc., ij suck person has been previously convicted of any offence agavist property (3) Pvo 
person shall be handcuffed who b> reason of age,sex or infirmit), can easily and secureK be kept in ciistoiij 
M ithout handaiffs. — c P Pol Man , p 190 

li. Arrest in foreign territory.— No arrest can take place in foreign temtorj without i warrant and 
the w arrant must go through the regular channel. The proper course to pun>ue w hen such iierson has tak^n 
refuge in foreign temtori is to report it to the Magistrate of the distnct in order lliat the necessar> warrant ma) 
issue and the usual step maj be to procure extradition — Mad. Pah Afan p 93 

15 Arrest of fngitive erimlnab from Feudatory States.— The Police shall not arrest an) fugitne from 
a Feudatory State without an order from die Distnct Magistrate, provided that in case of extraditable offences 
if the accused is pursued b> the Policeof sudi State and his arrest claimed he shall be arrested if the suspiaon 
attaching to him be reasonable but the person so arrested, together with an) propert) recovered from him sh^H 
not be removed to the Feudator) State unul receipt of Distnct Magistratesorders— C* /V/ Afan p JS6 The 
officers or agents of Feiidatorj Chiefs have no autbont) to make atrest of cnminals or to search fororseije 
propert) in Bntish temtor) but the) ma) pursue sudi cnminaH accused of extraditable offences, and seek the 
md of the Bntish Police in securing their arrest or recovenng propert) in their possession or disposed oi 
b) them 

18 latimatlen of arrest of soldiers to their commandants.— In the eventof arrests of soldiers Bntish 
or Native charged with the commission of offences, as eari) intimation as possible of the fact must be given to 
the officer commanding the regiment to which the men arrested ma) belong, so as to enable him to adopt 
in time an) measures he ma) think necessary for iheir defeiwe.- Pol Man p 9a 

17. Arrest of persons in Fortagaese territory -’See Act 1\ of IBSO {Portuguese Treaty Act) cl (/) of 
the Schedule. 

18 Arrest In British territory by foreign Police u lUegal —See 29 A 377, 


47 , If an> person acting under a wrirnmt of arrest, or anj Pohceofficer ha\ ing authority 
to arrest, has reason to believe that the person to be arrested has entered 
Seardi of place mto, or is within any place, the person residing m, or being in charge of 
sou^'i^to^^ arT«ie^” such place shall, on demand of such person acting as aforesaid or such 
Police>officer allow hi~i Iree ingress thereto, and afford all reasonable 
/rcri'ifies ftrr a -^eafch f/rerera 


Notes. — 1 Scope of section.— This section is not iiiteiidtM to reslncl the pow ers of the Police to enter 
the place to be searched on the contraiy, it is a provision compelling house-holders to afford the Police 
faalilies in caiT)ang out their duties and s. 48 provides that if difhctilues are placed in the way of a Police- 
officer, he ma) use force to obtain ingress, tl C. 350, 

2 Persons actiii| under » warrant.— Neeri not iieceshanly be Police^ifficers see ss 77 and 78, infra 
3. Police-oScers having anthorlty to arrest.— As to when a Pohceofhcer may arrest without a 
Wamm jr<r ss. 54 and 58, iw/ra 

A Section applies to arrest under s 68 —The provisions of this section and of 48 and 49 tnfra 
appi) also to arrests under s. 68 infrt Sees. 61 , tnfri 

S Notice of anthorlty and purpose necessary.— Where the right to obtain ingress, etc exists, U miy 
not l>e exercised unless tlicre has been a notice ot the business on which the officers are come a demand to 
enter and a relus.ll to admii 1 aunoet \ JJrown SB and Ad Wl, Burdetts Abbot ikZswibl. No precise 
wor s are needed and u is enough to give notice that eirtiy is sought under proper authorit) See Russell on 
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46 . H mqress to such plicc cannot !«. obtiinctl under » 47, it sinll b*' Inwhil 
in tnj cAso for a pcr«;on nciing under a wirrant and m nn} case in which a 
in^rre^otobTiunble imj issue, Inil cannot be obttintd without affording tlie person to be 

arrcsUal an ojiportunitj of escape, for a I’ohcc-officcr to enter such place and 
«;earch tlierein, and in order to effect an entrance into such place, to breik. open an) outei or inner 
door or window of any house or place, whelhtr that of the person to be arrested or of jnj other 
person if aft r notification of his aiithorit) and purpose and demand of admittance dul) made he 
cannot otherwise obtain idimttnice 

Provided tnat if my such place is in ap.irtniem m the actual occupanc) of a woman (not 
being the person to be arrested) who according to custom, does not appear 
/cnanV *^ ' *' ** in public such person or Police^fficer shill, betore entering such apartment 

give notice to such woman tint she is at liberty to withdraw, and shall afford 
her everv reasonable lacihl) for withdrawing and may then break open the apartment and enter it 

Notes— 1 The procedure here laid down applies also to Seardi Warrants See s. 102 ta/ra A Salt 
Revenue Officer making seareli under SaU of 1882 and wishing to search a senana will be guided bj 

this proviso— 18 Act XII of 1882. 

2 Fonee*officer actio j bona flde notltablefor trespass.— If a Policeofficer m order to arrest suspected 
persons enters into a building his action would be justifiable 36 C 433 

3. The Proviso —The powers as to breaking open -enanaare now more extensive tlian those contained 
111 s. 181 of the Code of 1871 A Police^uncer who knowingl) disobeys Uit proviso to this section may be liable 
under s 166 I P.C 

49. An) Police-officer or other person authonred to make an arre>.t m i) break open 
lower to break an) outer or inner door or window of any house or place in oidcr to liberate 
dovts hjf’pu^^s S himself or an) other person who having Jawfull) entered for the purpose of 
iiliention nuking an arrest is detained tin rein 

Notes.—! ^^l76ofN ■y CrI'Code which is similar to this seaion. 

2 English Law.— If the officer haviti„ Uwiully entercvl the house through an open outer door is 
locked inside by the inmates he may break out or lie resaied by his associates breaking la— I hishop 
Cn Pro s 202 2 Hawk P C Chap 14 s. 1 I HfleV C 4^9 

bo unnecessary res- SO, Tlie person arrested shall not be subjected to more restraint than 

IrainL is necessary to prevent his escape 

Notes.—! 1 he defendant is iH»t to be subjected to any more restraint tlian i-. necessary for his arrest 
and detenlioa— S 172 b \ Cr P C 

2 Panbhment for anneeessay restralnC— Abuse of Uie power given by this section is puni>-hable 
under s. 220 of the 1 P C A lolice-officer ofienng unwarrantable personal violence to any person in his 
cu«tody IS liable to punishment under s. 29 of Aci \ of 186I See 19 W R. 86 and ss 62 and e3 tnfra 

3 111 treating prisoner* highly objectionable.— Apan from this criminal liability the malueatment 
of defenceless prisoners is a dishonourable aa whidi onnot in any way be extenuated and wall ordinanly be 
ininished with dismissal whatever the rank or antecedents of die culpnL Police-officers of all ranks must exert 
themselves to prevent the good name of the Force being sullied by the faintest show' of harshness or violence 
in the treatment of persons in custody —C P Pol Jl/an.p 190 Police-officers will be severely punished jf 
1 nsoners m their custody are subjected to needless indignity or harsh treatment As a rule persons of good 
soaal position, who are accustomed to use cuts and carnages nviy be allowed tint accommodation provided 
that It doe< not endanger «i.afe custody —pfad, P JIfjii p 96. 

4. DetalBlng withoat reason*.— s. 6i and Notes thereunder 

6 
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Search of arrested 
persons 


51. Whenever a person is arrested by a Policeofficer under a warrant which does not 
provide for the taking of bail, or under a warrant which provides for the 
taking of bail, but the person arrested cannot furnish bail, and wheneier a 
person la arrested without warrant, or by a private person under a warrant, 
and cannot legallj be admitted to bait, or is unable to furnish bail, the ofticer making the arrest or, 
when the arrest is made bj private person, the Police officer to whom he makes o\er the person 
arrested, may search such person and place in safe custody all articles other than necessary 
wearing apparel, found upon him 

Notes —1. Private person cannot search — A private person maj arrest under s 57, but he cannot 
make any search under this section. 


2. Arrested persons mast be searched. — All persons arrested by the Pohee and not admitted to bail 
shall, as soon after arrest as possible, be thoroughly searched , in the case of females such search shall, if 
possible, be conducted bj a woman, and shall in all cases be conducted with due regard to decency & 

Ord P 2 tnj , p 303 

Directly a prisoner is arrested on charge of any offence included m Sch, II of Act X of 1882 {now Act V 
of 1898), or of vagrancy, he must be thoroughly seardied, and whenever possible, mthe presence of two witnesses 
not connected with the Police Whenever such witnesses cannot be procured, the fact must be explicitly stated 
Female searchers, only may be employed in searching women AH property found, not actual clothing must be 
carefully marked and labelled so that its identity is a matter of certainty The greatest care must be taken when 
a pnsoner is arrested to guard against his getting nd of any weapon or article or property, which may furnish 
evidence of his guilt Constables receiving prisoners will be careful to ascertain that they have been thoroughly 
searched according to the above rules by the Police party from whom they receive the pnsoners^^^^’ d>* Ord 
NW P,p 274 

3 Seisare when net Justiflable.— Generally speaking it is not right that a man s money should be 
taken away from him, unless u is connected m some wayvviththe property stolen If it is connected with the 
robbery, it is quite proper it should be taken But unless it is, it is not a fair thing to take his money which he 
might use for his defence, R v 0 Donnell, andp. 138. 3k# also ^ v Burgtu 7 C. and P. 488. With 
regard to seizure of property suspected to be stolen it is to be observed that no such seizure must ever be made, 
except when there are strong and definite grounds for believing that the property must have been dishonestly 
come by, eg , when jewels of large value are found with a person of mean condition and having no ostensible 
means of livelihood. It is not justifiable to seize valuables which are not identified as stolen property, merely 
because the Police-officer who comes ui>on them in the course of his searches has an unfavourable opinion of the 
character of the possessor To raise a presumption of guilt the possession of property believed to be stolen, 
should be exclusiv e as w ell as recent — C P P»l Man,p 115 

4 Sate custody of property seized,— As to custody of offensive w capons, see s 53 Also 19 W R. 7. 
Police-officers should bear in mind the propriety of reiumn^ to pnsoners the proper^ taken from them which 
appears to have nothing to do with the charge against them Reg v Griffiths 8 3 P.66 

5. Procedure of Police on seuure of property . — See s 523 

8. Appeals against orders directing restoration of propery —An order under this section directing 
the restoration of the property to the person on wdiom it was found does not come within s 517, infra and is 
therefore not appealable 30a690 3k# also 14 C. 834; 1 B 630 and 22 B. 844 3##Chap XVin,f»/r# 


Mode of searching 52, Whenever it is necessary to cause d woman to be searched, the 

womea search shall be made by another woman, with strict regard to decency, 

Hote.--VIith strict regard to decency. — The lai^uage of the corresponding section of the 1872 Code 
was with regard to the * habits and customs of the country' 

53, The officer or other person makmg any arrest under this Code may take from the 
Power to person arrested any offensive weapons which he has about his person, and 

oflensue weapons. shall deliver all weapons so taken to the Court or officer before which or 

whom the officer or person making the arrest is required by this Code to 
produce the person arrested 
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or ARREST, liSCAIE AM> RLTAkING 

B— Arrest nlthoat Warrant 

When Poliie nnj 54 , (I) Anj Policeofficer ini} witlioiit in order from a Magistt-ite 
arrest witliout u-arrant in<l witliojit a uamnt trrcst — 

yfrj/— int person «ho Ins l)cen concemetl m in} cojinizable ofTence or against uliom i 
reasonable coiiipliint his been rmcle or credible infonmtion Ins l)ccn reccned or a reasonable 
-suspicion exists of bis biting been so concerned 

secondly — inj person biting in bis possession tvilhoiit hwful excuse, the burden of 
proving tthich excuse shill be on such person am implement of house-breaking 

thirdly — in> person ttlio bis been prodiimed is an ofTender either under this Code or by 
order of the 1 ocil Got emment 

foHtthlv~-'’\TOj person in whose possession injtlnng is found tthich may reasonably be 
suspected to b- stolen propert) ind ttho mat rcisonably be suspected of hating committed an 
offence with reference to such thing 

fiflhty — iny person ttho obstructs i Police-officer while m the execution of his duty or 
tt ho his escaped or attempts to escape from lawful custod) 

Sixthly — iny person rcisonaldj suspected of being i deserter from His Majesty $ Army or 
Navj or of belonging to His Majesty s Indian Marine Senice ind being illegally absent from that 
service 

seventhly^W) person who his been concerned m or against whom a reasonable com 
phint his been made or credible information has been received or a reasonable suspicion exists of 
lus having been concerned m any act cominittetl at any place out of British India which if com 
mitted m British India would hate been punishable as in offence and for which he is under any 
law relating to extradition or under the Fugitite Offenders Act 1881 [44 <i«<f 45 Vtcl c 69] or 
othentise, liable to be apprehended or detained m custody m British India 

eighthly— any telecised conJtcl committing a breach of any rit'e made under section 56a 
sub section (3) and 

jntnlkly — in> person for whose arrest a requisition has been received from another 
Police-officer provided that the requisition speafies the person to be arrested and the offence or 
other cause for which the arrest is to be made and it appears therefrom thxt the person might 
Jawfull) be arrested without i w irnnt b) tht officer who issued the requisition 
{2) This section ippl es also to the Police in the town of Calcutta J 
Notes —1 When a constable may arrest withont warrant under English Common Law^At 
Common Law a constable may arrest a person whom he finds committing Jclony or upon reasonable 
suspicion that a felony has been committed ty the person arrested although no felony has fn fact been 
committed and whether the reasonable ground of suspiaon are matters within the constables knowledge or 
are derived from facts stated to him by others Beckunths 6B and C. 635, Davts \ Russeli 3 Bldg 

3S4 , Hogg v II ird, 27 L. J £x 443 , VirsA v Loader 14 C. B (H S.) 535 A constable is not as a general 
rule entitled to arrest for tinsdeineanour lUa it has been committed whetl er the offence be fraud breach of 
the peace etc nor to arrest on suspiaon of misdemeanour He may arrest any person who in his presence 
commits B misdemeanour or a breach of the peace 7i itotty v Stntpion 1 Cr M and B. 787, if the arrest is 
efieaed at the time when or immediaiely after the offence IS committed Fox\ Gaunt SB and Aid 798, rr 
while there IS danger of Its renewal but not after the breadi or <langer of Its renewal has ceased J? v flalker. 


1 East P C. 305. See Bussei o j Cnines p 7 ’4 

fcX t®* r «h" tt” OoJr »iubori2ftl snd d»In to ■rrwl drarrtort from (h {«. Tb » J« now proT rlH by lb« Urrebj,'^ 

t Th • *tl r|,u„ add^d by ibv Cr P C XD9»Ddnm>| Art, fX\ lllrf jftS) •, 10 

I rs, Irtt r C-ianJ Ih* rrordi »nd Bomh,T vrrr rrpntrd bj i •p)7A.»r Bemtat fV i ict IV-a ActIVofItol 
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2. Under the KcW York Cr. P. C.— “ A peac^fBcer m-^y arrest, witliout a warrant, a person— (1) for 
a crjme committed or attempt m his presence. ( 2 ) when the person arrested has committed felony, although 
not in his presence , (3) when a felony has in fact been commuted, and he has reasonable cause for believing 
the person to be arrested to have committed it" S 177, N Y Cr P C 

GEHERAL. 

3. iny Police-officer. — i>€e s 551 as to powers of superior Police-officers and s 58 for pursuit of 
offenders to other jurisdicuon Village Chowkidars are not Police-officers wulnn the meaning of this section, 
3 4.60 } 27 0,366 5 85 C 361; 41 C. 17 , nor within the meaning ofss 2?, Mvilh o\ the Evidence Act, 

71 } but under Reg XXof)8l7 and Act I of 1892, lieis a Polu»officer, 2 C. W. H. 637. As a public servant 
he IS not bound to arrest outside the limits of his arcle, any person who ts not a proclaimed offender. When 
a warrant has been issued for tlie arrest of certain persons on a charge of a cognizable offence, anyPohce- 
officer will be justified in making the arrest and any person obstructing sudi officer will be guilty of offences 
under ss 225 and 332, 1 P C 40 M. 1028. 

4. Police in Presidency-towns. .Sre Introductory Note toCh V, at p 76 

5. Power not limited to hu Circle.— The power to arrest conferred by this section on a Police-officer 
may be exercised at a place beyond the limits of his station, 8 S. L R. 1=»16 Cr. L. J. 15. 

6. Arrest in British territory by Police of Native State and sabseqaent eastody by British YUlage 
Chowkidar Illegal.— The Police 01 an adjoining Native State arrested in bntish temtory one PS suspected ot 
having comtniued an offence lu the Native State and made him over to a British Village Chowkidar from 
whose custody he escaped. Held, that neither the original arrest nor the subsequent custody by the Chowkidar 
was lawful and, therefore, that the chowkidar could not properly be convined under s 223 1 P C , 29 A, 377 
where 3 A, 60 ; 27 C. 366 and 23 A. 626 are referred to 

T. Arrest oatside British India by British Police illegal See 24 I. A. 137 and s> 58, 82 and 188 , tn/rOf 
1 Lahore 406 

8, May arrest— The powers under this secuon being discretionary, sliould not be exercised in petty 
cases, especially after a complaint has been made In sucli \ case, it can be exercised only when there is 
sufficient reason for the irrest, e g likelihood of the accused person absconding or the risk of committing some 
further offence ii at large 1 B. H. C Bk Cir. l , Batanlal 79S. See Notes xuider cl I at p 85 

9. Yfithout an order from a Magistrate.— .Se;- s 65 and Notes 2 and 3 to & 46 Ordinanly, the mere 
order of a Magistrate, whetlier verbal or m wniing, will not m the slightest decree authorise a Police-officer iii 
arresting in any case iii which under Sch fl, infra he i5> not allowed to arrest without a warrant All Police- 
officers may, in cognizable offences, arrest on a telegram under cl (l)ot this seaion Reg <5* Ord, A' U’ j>, 
s 10 p 273 

10. Restraint cannot be exercised lawfully bo long as person u not arrested.— In cases where a 
suspected person is not arrested lorthwilh either because the Police-ortw.er is not a® yet satisfied that the 
provisonsofs 54, Cr. P C apply to the individual in quctuon or because, being satisfied tliat they do apply to 
him, the Police-officer for suffiaent reason postpones immediate arrest. Care must be taken tliat the suspected 
person remains at liberty and is a free agent If the circumstances of the Case so require it is the duly of the 
Police to watch hi> movements openly or secretly, and to keep themselves aoiuaiuied with his actions so as to 
be able to arrest him at any given movement , but no restraint ot any kind may lawtully be exercised over him 
so long as he is not placed under arrest C P Pol Man , p 169 See Note t> to s ab 

11, Polue-offisera cannot send private persons to make arrest— A Police-officer may without a warrant 
arrest a person who is suspected to have committed an offence under sub-sec. (Ij but the Code does not 
empower him to send persons, not Policeofficers [see s 56, infra) to make an arrest which he himseli can law- 
fully make So, where private persons sent by a Policeofficer to make an arrest were resisted by the accused, 

It was held that they had no authority to arrest the accused and any resistance offered to them constituted no 
offence, 3 L. B R. 2i. But where a Policoofficer without arresting a person himself, directs some of tlie 
neighbours to take ch vrge of him, the person arrested is in law tn his custody and he is responsible in the same 
way as if he had himseif m.ide the arrest 7 Vf. R. 3. 

12. Powci* to arrest Implies power to detain — ^"Authority given to arrest by tins section ’implies 
lflW°A illegal to keep a man in condition of restraint witliout arresting him 
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13. When qseitloB of kflowled|A on ihepart of the officer arreitlag arbea.— It seems where 
the arrest b legal there can be no guilty knowledge, 'superadded to an illegal act ' such as it is necessary to 
establish against the accused to justify a conviction under s 220 of the Indian Penal Code It is only where 
there has been an excess b> a Pohce-ofliccr of his legal powers of arrest that it becomes necessary for a Court 
to consider whether he his acted corruptly or matiaousty, and with the knowledge tliat he was acting 
* contrirj to law,' 10 B. 606. In 24 W. R. 81| where there was no malice, no intention of doing any act of the 
nature spoken of in s. 339 or s. 340 I P C, and no voluntary obstruction or restraint though there was probably 
excessive and mistaken exerase of powers not civilly excusable in a Police-oflicer tlie arrest was held not to 
amount to the criminal offence of wToivful restraint 5<'ealsol2B 377. Proof of an unlawful confinement will 
not of Itself warrant the ledalinference of malice- knowledge that such confinement is contrary to law is a 
question of fict and not of law and must be proved to satisfy tJie requirements of & 220, IPC 9BHC.R. 348. 

14 When arresting, It Is advisable that notice of the authority and baslness of the officer be given.— It 
is always desirable that the prisoner must have notice of the authority and business oi the officer making an 
arrest unless the arcumstances of the case render notice unnecessary, where an attempt is made to arrest a 
man while committing an offence or on fresh pursuit, R \. Hoitarlh 1 Uood. 207. It is on y when the person 
whose liberty IS interfered with has actual knoAiedi.e or express or implied notice of the officer’s status and 
business that he was no right of pnvate defence See Ruuell on Cnmes^p 734. See also s 79, 1 P C , and Note 

6 to s. 56 

When arresting a person without wamnt, the officer must inform him of the authonty of the officer, 
and the cause of the arrest, except when the person arrested is in the actual commission of the crime, or is pursued 
immediately after escape. S 18, N V Cr P C 

13. Ulegatlty of arrest does not take away the Jorlsdletlon of the Magistrate trying.— If the Magis- 
trate before whom an accused has been charged has junsdiction to try the offence, his junsdiction to enquire 
or tty cannot be affected by any iUegality in connection with his arresL It will not avail the accused to say that 
he was brought there illegally, 33 B. 233, where Q \ Nelson,Cott\Ktti't Rep. 2nd Edn., p 118, tn re Paruot, 5 Tt 
L. R. 344 ; tn re Smanmah Scot, 9 Ban & 446 t (7 v Lopez, 7 Cos C. 0. 431 and 6 B 232 are cited and followed, 
and Muhatninad Yuiuffuddtn, 24 I A. 137 is dtslinguuhed See abo 26 M. 121 and 81 C. 357. 

18-A. Authorises arrest without an order from a Magistrate and without a warrant only m certain 
cirmmstances. In re Cham Chandra Mazumdar, *4 C. 76. See 21 A. L.J, 791. 

A Magistrate s order under a. 202 of the Code directing the Police to inquire into a cognisable case does 
not debar the Police from exercising their powers of arrest and investigation in regard to the same matter as 
formed the subject of the complaint 2 Pat J79. 

16. Arrest wltboat warrant under other Acts — (a) Police Act -‘See section 34 Act V of 1861 at 
p. cxxxix Appendix XIV 

(6) Public Gambling AcL—hny Police^fficer can apprehend without warrant any person found gaming 
or setting birds and animals to fight m the public street place or thoroughfare, or any person there present 
aiding and aljetnng such public fighting of birds and animals —S 13 Act III q/'lBB? [pibtie Gambling Act). 
See 7 Bnr. L. R 66 at p 68 , also Bengal Act II o/ J867, s II, etc 

(<■} Criminal Tribes AcL—hc\y person registered under the Criminal Trdtes Act, who is found in any 
part of Bntish India, beyond the limits prescribed for liis residence, without such pass as may be required by 
the rules made under that Act, or m a place or at a time not permitted by the conditions of his pass, or who 
escapes from a reformatory settlement may be arrested by any Police.<3fficer without warrant— S 20 Act XWII 
of iS7l Any registered eunudi under the Crvmnal Tnbes Actwiio appears m female clothes in a public street 
or place vvith the intention of being seen from a public street or place etc. may be arrested without a warrant — 

X 26 Act \ vy/io/isii 

(rf) European Vagrancy Act . — Any person refusing or failing to accompany a Policeofficerto or to 
appear before a Magistrate of Police or Justice of the Peace for the purpose of preliminary inquiry when required 
so to do under s. 4 may be arrested without warrant— .S I9,^rf/\*<^1S74 See Appendix V 

(e) Forest Act —Sevi Forest-officer or roliceofficer nuy without orders from a Magistrate, and without 
a warrant arrest any person against whom reasonable suspiaon exists of his having been concerned in any 
forest offence punishable wntli imprisonment for one month or upward.— 51 63, Act VII of ISIS. 

(/) Arms Act—hny person found carrying arms ammuniiion, eta, in such manner as to afford just 
groundofsuspiaonthaithesamewillbeusedforanyonlawfulpupose may be apprehended without a tvarrant 
tiy any persoa— ? 12 Act V/e/1878 
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{£) Emgrabon Aci — If any person other flian a recruiter licensed under the Indian Emigration Act 
‘commits any offence mentioned in s 82 of the said Act, any Police-officer may arrest him without a warrant. — 
5 82, (2),/4c/A'Ar/o/18S3 

(A) Rangoon Tramways Act — Any person avoiding paymentof fare under /?«>;?£?£»« Tramways Act— 
S 19, Act XXII of 

(i) Wc/— Whoever isfound to be committing any actjfor which he is punishable 

tunder the Indian Explasiie Act No IV oi 1884, or the rules mad** under that Act, and which tends to cause 
explosion or fire in or about any place where an explosive IS manufactured or stored or any railway or port or 
any carnage, ship or boat, may be apprehended without a warrant by a Police-officer, or by the occupier of 
or the agent or servant of, other person authonzed by the occupier of, Uiat place, or by any agent or servant 
of or other person autlioiized by the Railway Administration, or Conservator of the Port, and be removed from 
the place where he is arrested, and convejedfas soon as conveniently may be before a Magistrate ~S 13, Act 
IVofm\ 

(/) Bnnna Gaming Act — A Policerofhcer may arrest without warrant any person soliciting or 
collecbng stakes for the game of it or any other game and in any street or thoroughfare or place to which the 
public have access in British Burma —A 7, Act Xyi ^1884 

(<6) Cantonment Act—hny Police-officer may, without an order from a 'Magistrate, and without a 
warrant, arrest any person whom he finds committing an offence against ss 13 and 14 of the Cantonment Act — 
S' 15. Act XIII of IS&d 

{i) Indian Railways Any person commitung an offence under the Indian Railways Act, and 
who IS likely to abscond, or whose name and address are unknown, may be arrested by any Railway senantor 
Police-officer without warrant and detained until he can be taken before a Magistrate —S 132, Act IX of 1890 
Committing an offence mentioned in ss lOO, lOl, 119 I 20, 121, 126, 127, 128, 129 or ISO, sub-sea (l) of the 
Indian Railways Act 1890, may be arrested without a warrant by any Railway servant or Police-officer —Ibxd 

(«) Punjab Municipal Act—hwj person commuting any offence against the Punjab Mnntctpu Act 
or the rules or bye-laws may be arrested —S 83, Act XX of 1891 See also s 18, tbtd 

(«) Indian Etshenei Aci— An) Police-officer or other person speaally empowered by the Local 
Government m this behalf may, vvitliout an order from a Magistrate and without warrant, arrest my person 
committing in his view any offence punishable under s 4 or s 5 or under any rule under s 6— («! if 
tiie name and address of the person are unknown to him, and {6) if the person declines to give his name 
and address, or if there is reason to doubt the accuracy of the name and address if given.— A 7, Act IVof i897 
(.Indian Fisheries), 

(f) Reformatory Act r///o/l897— 5«s 29 Act Fill of (Refonnatorj Act) Appendix I\ 

(p) See a\s,o ^sRurma Municipal Act, Acx\\\ o\\%S9 s 194 
The Upper But ma Forest Regulaiiott\ ofl89a,s83 
The Burma Forest Act Burma Act IV of 1902, s. 47 (1). 

Cruelty to Animats Act, Bengal Act III ol 1869, s 1 

The Excise Act^^Wl of 18Sl,s 27, and the Bengal Excise Act VII of 1878, ss 40 and 41 
The A' Ji' Proviftces and Oudk Municipalttus Act'SM of 1873 s 3s 
' Bengal Sill Ail VII of 1864, s. 24 

'1 Madras Salt Act IV of 1889, s 49 

Madras Abkari Act 1 of 1886, s 34 
Bombay Salt Act 11 of IS'iO, s 39 
Bombay Gambling Act IV of 1867, s 12 A 
Bengal Regulation XX of 1817, s 29 (Fappy). 

Assam Labour and Emigration ActW of 1901, s l9a 
tor arrest of lun-vtics, see Act XXWI ol I8a8 ss 4 and6-A 
CliAUSB 1. 

17. What Is reasonable complaint or suapicion. — A general definition of what constitutes resson- 
ablencss in a complaint or suspicion and credibility of information cannot be given. But botli must depend 
upon the existence of tangible legal evidence withm the cognizance of the Police-officer and he must judge 
w ®'her the evidence IS sufficient to establish the reasonableness and credibility of the charge, information or 
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su«pidotv Acain, the moment when nn ntTCbt should be nude. i< not and ob\ioiislj cinnot Iw prescril<etl 

■ ■ -‘Vi.jV-ir 

' ■ , . . > the afcunv 

stances of eadi piniculvca«e hut it must be it least founded on some definite fact ttndinj: to throw siNpI- 
aon on the persomrrested and not on men surmise or Infomntion Still less Init tin. Police nn> jiowcrto 
arrest the persons, as the> appear sometimes to do merelj on the chance of ■somctlung lieini; hereafter pro\cd 
against them.” — /VrMARKUt, J , in7 W. R 3. Wiere the accused who were armed wuh{^ins andaaere calleil 
on hj a police SerRcant (a\ho belteaed from the report of a Air-r iiif.jr that tlic> were daauls) to surrender, 
resisted and fired sea eral ^hots wounding and killing "ieacral persons who were assisting m their arrtst, it ""is 
h^td the Sergeant was justified in arresting the accused under s. 45 (^) and Mr present tlause and that the 
accu«edhad no nght of pn\ate defence under s. 99,I,P C, against the Sergeant arresting them, 21 P. R. 1900. 
As to what IS reasonable sustieton see also 12 B 377 and reci’nlA \ Phtlby, 6 B and C. 635. 

IS, Arrest exeas&ble when complaint is reasonable.— In ordinary cases, when the olTence clnrgcd 
IS not of a serious descnption and there is no likelihood of Uie accused trying to escape arrest need not lie 
made until the inquiry hasat all eaents proceeded so far as to satisfy the Police<if[iccr that tlie charge can be 
properh substantiated before a Magistrate. But Ingraaecascssudias dacoitj, murder and the like, where there 
ma\ be subsequent!) difficult) in discotenng the whereabouts ol the suspected jserson or danger of his 
absconding the ituestigating officer should exercise liis i>owers of arrest ns soon ns u npptars that tho 
complaint or suspicion is a reasonable one If It turns out that tlie jx-ixon arrested is not the guilt) i'«n) , 
he can at once ^ released on bad or upon liis own bond, the circumstances Ix-ing set forth in the Case 
Diarx 

19. Groand of arrest Is a mixed qaestloa of law and fact •^What is a reasonable nnd prolxtblc ground 
for suspicion IS a mixed proposition of law and fact \\hctlitrthecircumstincesnllcg(.d tosliuw It probabli- or 
not probable, are true and existed IS a matter of (act Wliether.supposing 1 I 11.111 true, tin.) amount to a proNtble 
cause, IS a question of law ^Johnson \ Sutton 1 Term Rep. 545. 

24. When Police shoald refrain from arresUng respectable persons.— A Pohce«flici.r to whom a 
complaint of a cognixabte oSence is made ought, if there be circumstances in the case winch lead hint to 
suspect the infomiation, to refrain from arresting persons of res|>ectable position, and Itaie the coniplunald to 
go to a Jfagistrate and convince him tint the information justifies the senoiis step of issue of warrant of arrest, 
Batsnial 795 

21. May arrest when once warrant has Issued.— Where warrant for a cognizable ofTciicc has been 
issued, any Pohceoflicer who knows of Its issue may arrest though he has not the warrant Crenj'h v Cautbie, 
24 L R. Jr. 458. Russell on Cnmes, p 737 In such a cast he is really exercising lus (lowcr to arrest ort 
suspicion or upon credible information, 38 A. 6. 

22. May Irrest on telegram —All rohcc-ofricers ma) m coguirablc offences irrcsl on a telegram under 
tlie authority conlerred b> this clause Aeg cf Otd N iV P s JO p 273 

CLAUSE 3. 

23. Proclaimed offender —See s, 87 tnjra 

24. By order of the Local Government. — Tlicsc words were substituted in tin, ibs2CchU for tin, exprev 
bion ' V! a District or Police Gazelle or Notifieahon used in tlw; 1872 Code 

CLAUSE 4 

23. Stolen property.— hor definition, see s. 410 1 V C The finding of any sucli thing must U rcjxirtrd 
forthwiUi 10 a Magistrate empowered to pass order regardingits disjiosal ss S23— S25. 

26. When property soipectcd to be stolen may be seized —It is not iieci-ss iry that n ( irni i| coinjiMlnt 
should have been made in order to aulhonze a Pohceollicer to ajiprchcnd nil) person foiiml with stolen 
property But the possession must be bolli recent and exelnstte 8 W. R 28. fins clause nfcpi only to 
projien) reasonably suspected to have lieen stolen aiul not .arqUiing which a I’olia-ofliccr nii) clioosc to 
imagine has been stolen. 10W.R.20. Witli regard tothe seizure of Jiropcrty susjiccled to be stolen it iHii lie 
obscr.,a Unt no such seiiure musl cccr b. mailu. ..cpt »hcn there are stronj nnd difimic iTotm.u'ror licllcv 
mitthttUre propeny must haytt been dishonestly come by.e^.tthen yettels ol linte talue tire lound tvltll » 
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person of mean condition and having no ostensible means of luelihood. It is not justifiable to seize valuables 
which are not identified as stolen property merely because the Police-officer who comes upon them in the cour«e 
of a search has an unfavourable opinion of the character of the possessor To raise presumption of guilt the 
possession of property believed to be stolen should be exclusive as well as recent, C P PoL Man p lOS {Mad 
Pal. Man yp 115j, Police-officers who act tints render themselves liable in a suit for damages — Pfxd pji Itfan, 
P 113 

27. Arrest should precede search.— It appean. to be thought that i Policeman can stop a traveller or 
an> other person and search him and seize any property the person may be in possession of, whidi the Police- 
officer does not think he ought to possess, or regarding which he cannot giv e an explanation which satisfies the 
Police-officer In this way a traveller may be depmed of his property, and may not be able to make his 
journey in order to complain and to recover iL This procedure is clearly wrong Beiore anyone is searched 
or deprived of hia property on llie ground tlial it is stolen property, he should be arrested under this section If 
the arrest be prima facu justified by tlie discovery on his peison of what appears to be stolen property, the sus- 
pected person should be taken before a Magistrate. A Police-officer should in no case retain jiroperty, while 
alJouaiig the man in whose possession he found it to go free — C P Pol Min ,p 108 

23. Police-officer acting in good faith u protected by s. 79, 1. P. C.— Where a Police-officer on duty it 
his post sees an honest man not previously known to him, at an unusual time, at about sunnse, carrying a 
bundle which the Police-officer mistakenly suspects to be stolen property, he may put questions to him, not for 
the purpose of causing annoyance or from idle cunosiiy, but in order to clear up his suspicions. The circum- 
stance that he does so is an indication of good friith, within the meaning of s. 52, 1 PC. If the answers to his 
questions do not remove the Police-officer's suspicions, though they might have satisfied an officer of higher 
position or greater intelligence he is none the less acting in if after such inquiry as was possible to 

an officer in his position, in the circumstances in which he was placed, he retains an honest belief that such a 
state of fact existed as would justify placing his hand on the bundle whether with the intention of further insjiect 
lag It or arresting tlie nccused for being in possession of it His act is not under the circumstmceii an offence 
He IS protected by s 79 of the I F C 12 B 377 ; 18 A. 248 $ 7 Bon. L. B. 463. 

CLAUSE 6 

29 Obstracts. — The word nol defined in the Penal Code. .SVc, however, » Ihti 224 and 

823,1 P C where It is rendered penal It a loliceofficer is under a 6ona fide belief that he is justified in 
detaining property which he believes to be stolen property , he may arrest the person w ho obstructs him in the 
endeavour to detain that property, 13 B 377 

30 Escape from lawful custody —Tins section authorizes arrest upon a reasonable suspicion of 
committing an offence and the custody under it is none the less legal because it is not followed by conviction 
or trial on the ments, 1896 A. W. M 151. See also 28 a 253 and 21 & 337 ; 3 L. B. R. 221 = f Cr. L J. SS"* 

CLAUSE 6. 

31. Procedare to be followed on arrestiog desertera —In dealing with European deserters, the Police 
shall act according to the following provision of s Is! of the Army Act IbSl [44 and 45 Vict c SS] and 
Europeans apprehended on suspicion of being deserters from the British Army shall not be mideoier to the 
military authonties without having first been duly committed as sucli by a Alagistrate — 

S lo4 \\ ilh respect to deserters the following provisions shall have effect — 

(1) UjKin reasonable suspicion that person is a deserter it shall be lawful for any con-'table orii 
no constable can be immediately met with, then lor iny officer or soldier or other person, to apprehend ^u^-h 
suspected person and forthw ith to bnng him before a Court of sumtnaiy junsdiciioa 

(2) \\ here a person is brought before a Court of summary jurisdiction diargedwith being a deserter 
under this Act such i.ourt may deal with the case in like manner as if such person weie brought before the 
Court charged w itJi an indicuble offence, or in SoiUand an offence. 

(3) The Court, if satisfied either by evidence on oath, or by the confession of such person that he is 
a deserter shall lonhwuh as it may seem to the Court most expedient with regard to Ins safe custody, cause him 
eidier to be delivered into military custody in suchmanneras theCourcmay deem most expedient, or until he 
can be so delivered to be commuted 1 1 some prison Polire-station or other place legally provided for the con 
finement of persons in custody for sudi reasonable tune ns appears to the Court reasonably necessary for the 
purpose of ilehvtnng him into military custody. 
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(4) \\ here the pefsof' confessed himself to be i deserter, md the evidence of the truth or falsehood of 
■such confession is not then fortlicoming the Court shall remind sudi person for the purpose of obtaining 
infomntion as to the truth or falsehood of the said confession and for that purpose the Court shall transmit if 
sitting in the United kingdom to a Sccretirj of Stitt, md if m India to the General or other officer 
commanding the forces in the mihtir) district or station where the Court sits and if in a colony to the General 
•or otlier officer commanding the forces in that colom i return (in tins Act referred to as i desenptue return) 
•containing such particulars and being in sudi form -u, is speafied in the fifth Schedule to this Act of as may 
be from time to time direaed bj a Secretary of State 

(5) Tlie Court miy from time to lime remind tlie siid person for i period not exceeding eight day;, m 
each instince md not exceeding, in the whole such period As ippeirs to the Court reisombly necessary for the 
purpose of obtaining the said infonmtion 

(6) Where the Court causes person either to lie delivered into i military custody or to be committed as 
A deserter the Court shill send if in the United Kingdom to a Secretary of State md in India or a colony to 
the Genenl or other officer commanding is aforesaid a descnptne return m relation to such deserter for 
uhidi tlie clerk of the Court shall be entitled to a fee of two shillings 

(7) A Secretaiy of State shall direct payment of the said fee. — iJ* Ord N IF P s 10 para 442 
p 436 ArewardofRs 5 is paid lortheapprehensionoladesenerfrom tlie Native Army —C 7* /b / p 54 

abo s. 549 tn/ra As to Marine Service set s. 19 of Act XIV of 1887 (Me Indian If trine Act). Tie 
Indian AtheUs of |/ ir (Act \ of 1869) provide that a deserter when arrested should be brought before the 
nearest Magistrate or the nearest Militao Commanding Officer, when no Magistrate is accessible, to be dealt 
with according to law 

32 Reward for arresting deaerteri.— A reward ot Rs 30 will be paid to any Police^fflcer who shall 
apprehend an European soldier deserter the sum authonzeil will !« paid by the Pay Department without 
requinng anything furtlier than bills submitted and vouched under the following rules — 

If the Corps from which the man is supposed to have deserted be Quartered at the place of capture or 
m the immediate victmiy of it he is to be sent by the Civil authontv concerned {sees lO para. 442) direct to 
the regiment 

If found to be i deserter from sudi Corps the Commanding Officer u ill forward the following certificate 
immediately to the sui>enor officer or the captor, who will submit it vvith a bill to tlie Pay Department and be 
responsible for issue of the reward to the person entitled toreceiveit — 

CERTlUCVTt. 

Certified that I*nv ate a deserter from the regiment under my command 

was restored to his Corps by the Magistrate oi district (or other functionary as the case may be) 

onlhisdale (place anddite) Commanding Regiment. 

In every case of a man being apprehended as a deserter from a regiment quartered at a distance from 
tlie J lace of apprel elision he is to be made over by the Civil authOTity concerned {see s. 10 para. 442) to the 
Bngide stitionorGamsoii ijt.«l7.r?/Bcer on Die sivsL— AVy <5^ A' 11 P P 3o7 Pen P/I Cade p StH 

CLAUSE 7 

33. Arrest without warrant for cITenee committed oat of British India— A Bntisli subject com 
muting outside Bnti^h Irdia criminal breach of trust or any one of the offences mentioned in the schedule 
to the extradition Act 1903 may novt be arrested in Pnti h India by virtue of cL (7) of s 54 19 B 72 is now 
superseded \h\S c\-\use having been lirst introduced bv Act III of 1894 s 3 to meet the aboNC Bombay Case 
7 Bom li R. 463. 

In 52 Cal 319 tl e above cases were referred toanddi cussed a id it was held that the words Credible 
information and Reasonab e suspicion ins. $1 seveiiUiIy >f the Code rcier to the mind of the Policeofficer 
and that mere telegrams from the 1 olice of a Native State g«v in^ information about the embezzlement of money 
do not come widiin die purview of the above two phrases, furtf er that the words in s. 54 soenthly ‘for 

which he isunder any law relating to extradition liable to be apprdiended do not qualify 

the offence but indicate a»present liability to apprebet sion there must be an extradtion warrant under 
s. 7 or r«iuisition under s. g otlierw ue the arrest cannot be made under n 54 sev cnihly 29 C. W N 93 

34. Law relating to extradition, etc — Act X\ of I9v3 printed as Appendix II 

S3 FaglUye Offender! Act, 1831 —Unsisnotanlodian Act butanenactment of the Bntish Legislatures 
being 44 and 45 he/ e 69 the object of which is to faalitatethe ajvpreheasion andretum of fugitive offenders, 
from any one part to any other (vart of the British Domini ms. 
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36 irrest In British territorj hy forel^ Police — See 29 A 377, Note 6 under Heading “ General” 


supra 

GLADBE 8 

See Notes under s 565 for rules of various I ocal Goveniments regarding the notification of residence 
etc. by released convicts 

37 No power to arrest or detain witnesses —With regard to persons whose evidence is required by a 
Police-officer making an inquiry no power exists to arrest br detain them for n single moment An officer in 
charge of a Police-station may under s 160 infra summon witnesses and tlie person so summoned are bound 
to obey the older But in no case can the Police-officer compel the witness by force to attend before him. 

* 55, (1) Any officer m charge of a Police station may m like manner arrest or cause to 
be arrested — 

(a) any person found taking precautions to conceal his presence within 
h^nuairobblm'^etc^ limits of such station under circumstances which afford reason to believe 

that he IS taking such precautions noth a tiew to tommittinga cognizable 
ohence oi 

(^) any person within the limits ol such station who has no ostensible means of 5ubsistedce» 
or who cannot gne a satisfactory accoani of himself or 

fr) any person who is by repute an habitual robber housebreaker or thief or an 
habitual receiver of stolen propett) knowing it to be stolen or wlio by repute habitually commits 
extortion or in order to the committing of extortion habituall) puts or attempts to put persons 
in fear of injury 

(2) This sechon applies also to the Police m the town of Calcutta 

GENfiRAti 

Notes — 1 Scope of the section— Persons arrested should be bailed —The powers with which 
officers in charge of Police siaUons have been armed under the Code for the purpose of restraining bad 
characters are exceptional powers They pro\ide strong remedies and should never be put in force without 
the greatest deliberation Section 55 was intended for 'luppression of habitual bad characters whom an officer 
in charge of Police-station suddenlj finds within his circle or about whom he has good cause to fear ihat they 
w ill commit serious harm before there is time to apply to the nearest Magistrate empowered to deal with the 
case under s il 2 That at any rate would be a safe way of using the powers given by the section When the 
Police Act under s 55 they are bound to gi\e the person arrested the option of bail and the bail 
should wot be escess%\e. A but tSws secwow wot owipowec the Pohce to arrest a. petsovv ow susptctow 
of unlawful gaming The proper course to be adopted would be to proceed under s 112 infra 3 L B S 94 » 
3Cp L J 20 This section however is independent of Chapter Vllt, although proceedings under Chapter Vlfl 
mat follow such arrest as a natural sequence 35 A 407 The section cannot legally be made use of for the 
purpose of retaining under arrest a person whom a Court having ncquitted him of the offence with which 
he was charged has ordered to be vet at liberty 41 A 433 followed \a iA k 186 

2 ‘Officer in charge of Police station —This includes Police-officersof higher nnkalso Sees 650 

infra 

3 Escape from lawfnl custody —If a person arrested by Police on his supposed identity with the 
real offender escapes from custody such an escape when the detention is not for an offence is not punishable 
under s. 224 1 p C 21 C. 337 

4 Pnnuhnient for escape from custody — Resistance or obstruction to lawful apprehension or escape 
or rescue of a person lawfully detained and not otherwise provided for is by the addition of s 23a-l5 to the 

n( lan Penal Code now made an off ence punishable with impnsonment for six months or with fine or with 
n«j V conferrnl <>ii on oRirrr hi chaigeefa Pol»ce-»t»t on by 9 55 maybe exerc srd by any Po ce-olB»r 
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both. This addition hts the effect or superseding the deasions in 8 C. 331 and 7 A. 67. Therefore if a person 
arrested by a Police-officer under tins section escapes from his custodj, he is guiltj of an offence punishable 
under s 225 D This addition w as tlius accounted for— 

" It IS proposed b> the section to substitute for s 225-A of tfie 1 P C, a section tliat will cover not only 
the case tliere provided for, but the case whicJi s 651 ot tlie Code of Civil Procedure was intended to meet, and 
others such as those referred to m 8 C, 331 and 7 A. 67 for which no provision has hitherto been made 
Slilemenl of Objech and Reasons of Act X of I8S6 

5. Effect of illegal arrest.— The question whether the officer who effected the arrest vv.as acting within 
or bejond his powers in making the arrest, ought not in any way effect the question wliellier the accused was or 
was not guilty of the offence with which he was charged, 26 M. 123; 31 C. 557. But it is open to the pnsoner to 
take steps to obtain redress for the WTongful arrest, 31 C. 557. 

6. Section applies to Calcutta Police.— VVliere a person was arrested under the provisions of ck(^) 
of this section by an Inspector in charge of thana in Calcutta, and placed under s 109 (i), \nfra before a 
Magistrate and was discharged on the ground tliat the aiTe:>t was illegal, as the Inspector was not an officef in, 
charge of a Pohce-station and the thana not a Police station witliin ffie meaning of s. 4, cis (fi) and (i), supra, 
held that the arrest vv as legal, as this section is made specially apphc.able to the Calcutta Police, while s 4 is not 
so applicable having regard to s l(n), supra and that an Inspector in cliarge of a thana corresponded tP an 
officer in charge of a Police-station, 31 C. 557. See Introductory Note to Chapter V at p 76, supra 

CLAUSE (a) 

7. To justify arrest there must be an Inteotion to commit cognizable offence —Under the 1872 Code 
any person found ' lurking ' w ithui the limits oi the I dice station might b« drrested It will now be necessary 
to juatify the arrest, to show that the person arrested intended tocoinmit a cognizable offence I or definition 
of cognizable offence, jee s. 4 cL(/) supra 

8. Presence must bo voluntary.— Tfie person must be wnhiii the Jinnis of the Police-station volnuianfy 
18S3A.W.N.223. ty 1884 A. W. N. 85. 

CLAUSE (^) 

9. Who has no ostensible means of subsistence.— This would include a vagrant as defined in s 3 
of the European Vagrancy Act 1\ of 1874 For powers of arrest, see s 4 tbtd I or similar provisions for 
arrest of military offenders, see the Indian ArtieUi of fVnr (Act V of 1869). 

10. Security for good behaviour.— As to requiring security for good behaviour from persons compnsed 
within clauses (a) and see s ICW 

'Re-t.TTttS wwivt i IW bast pttitd twlrutvaows.- A ptr^ow agamsi avbom 

proceedings under Chapter Mil were held to be illegal, cannot be re-arrested under tlie pruvisions of this 
section, except on fresh ground*, of complaint, 1833 A. W, N. 233. 

CLAUSE (c), 

12, Expediency of arrest under s. 59.— No arrests under cl (rjof this section shall be elTccted without 
tlie previous sanction of die District Magistrate, unless immediate arrest be necessary for the ends of justice 
Arrest under this section IS a more effective procedure than simply laying an information under ss. 109 and HO 
as when die latter course is adopted, die Magistrate must issue .a summons to the jwrson against whom 
the Information is laid and die result must usually be that the person in question wall temporarily disappear, 
so that summons cannot be served — C P PoL Man,p 212. 

13. Habitual Criminal.— Tlie Code is silent as to the meaning of this term. Under die K \ . Cr P 
Code, when a person is convicted of a felony, who has been, before that convartion, convicted mthis state of 
any other enme. he may be adjudged by the Court in addition to other punishment inflicted upon him, to be an 
habitual cnnnnaL A person convicted of a misdemeanour who has been alre.ady five times convicted in this 
•itate of a misdemeanour may be adpdged b> Court in addition to, or instead of, other punishment, to be an 
haii'ueU ctinttnal—SS\<i X VO PC 
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H SMTeillanoe of bad characters by Railway Police.— The Railway Police shall be always on the 
watch fot bad characters known to them and shall ascertain thetr destination il the> are found travelling by 
rail If necessary they shall get into the train for the better watdiing of suspected persons or shall communicate 
their suspicions to the station master and the guard of the tram. The station master will if it seems advisable 
telegraph thepresence of bad characters 111 the tram to the station of destination— <r P Pot Man p B3 

15 Mode of becoming acquainted with criminal classes and habitual offenders — To mike Police- 
officers acquainted with the names ai d appearances of prisoners of the habitual or criminal classes and to give 
them an opportunity of identifying old offenders who ha\enot been recognized as such any member of the 
Police Force so autlionzed in writing by the District Superintendent or in his absence by the Reserte Inspector, 
IS at liberty to accompany the Supenntendent of the Jail during the Sunday inspection of the prisoners and 
also lo visit the jail during the evening meals on Tuesday and Fnday Undertnal prisoners should also be 
inspected The District Supenntendent should send a few of his officers especially the Court Inspector and his 
subordinates and the local station Pohce-olfittrs to the jail weekly and should also take advantage of the 
presence of any Police-officers or men of out-stations who may have come into the,ScT£/flr station onpublic 
business to send them for the above purposes to the jail Officers or men should not however be brought in 
specially from out stations to inspea prisoners — Reg Ord N W P p 287 C P Pol Alan p 199 

16 Persons living fay nnUwful gaming cannot be arrested — The Police under the sanction ot a 
Magistrate under this section arrested a person who was suspected of earning his livelihood by unlawful gaming 
held this section did not empower the Police to make tbfs arrest and that the proper procedure w ould hat e been 
for the Magistrate to make an order under s tnfra and to summon the accused to appear under s 114 
attaching to this summons a copy of the proceedings under s 112 as required by s. 115 tnfra 3 L B Ik 

3 Cr L J 20 See also 2 L B R 166 

17 How to prepare and keep Bodmash lists— For the protection of the public it has been found 
necessaiy in etery civilised State to constitute <»nain persons officers for the prevention and detection of aime 
and to render them efficient U has also been found necessary to confer on them powers of interfering with the 
liberties of tlieir fellow-citizens which if exercised by pnvite persons would render them liable to civil 
proceedings It is necessary for the efficiency of the Police that they should possess information of the names 
of persons who are likely to commit offences and inasmuch as changes must of necessity constantly take place 
in the members who constitute the Police Force it is also necessary that the information above mentioned should 
be preserved To effect this registers are ordinarily kept sho viiig tlie names of persons who have committed 
or who on strong grounds are suspected of the commission of offences Such a register accurately compiled 
and strictly reserved for the purpose for which it was designed— tlie private use of the Police may be of 
great advantage to the public m enabling the Police to perform their duties effectuallv But if this register 
be a public register or if the persons having the custody of H alio v its contents to be matter of public 
conversation we can imagine no greater engine of injustice and oppression The matter recorded is 
not confined lo facts which hive been ascertained by fair and open investigation in Courts of justice 
It does and necessarily must in a great measure insist of the results of ex parte investigations made in 
pnvate by the Police. It is and necessarily must be in great part the fruit of rumour and susj icioii and 
sometimes it may be of malice Were it permitted that such a register should be kept as n register to \ hich 
the public might have access or of which the entries were bruited about tie characters of honest men might 
be blasted witl out redress through the instrumentality of am who could gain the ear or excite die suspicions 
of the police \ery shortly after the estallishment ofthis Court the abuse of the regi ter was on more th n 
one occasion prominently brought to its notice Jt had at that time (a id we fear the evil h<is not even yet been 
cured) come to be regarded as a public register and Magistrates not unfrequently passed orders directing 
die entry of a jiersons name as a kind of puiiishtnen. The Court on the9th August 1866 addressed the 
Governme t of these Provinces on the subject, and pointed out ti e probabilities and magmtideoi the evils 
of whicli \e have above made mention and tie Government promptly passed an order that entries should 
only be made by ihe District Supenntende it or the Magistral in his capacity of Superintendent of Pol ce 
and directed that the register should be considered a pnvate raster and should only be open to insjiection 
by off cers of Pol ce In the present case had the orders of Government been obeyed in spirit as w ell as m 
letter altliough Uie I laim ffs might have bee 1 unjustly recorded they would not have been greatly damnified 
but no sooner was the entry made than it became known that it had been made.-A^ If' P Htgk Co rl 
RAnooDi-TTFR Lalv HoRsioKU quotedm/’we/xCr P Code 
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56. (1) When any officer tit dnrge of i Police-stnuon or -tii) Police-officer making 
Procedure when J^'cstigation under Clnptcr XIV requires anj officer subordinate to him 
Policeofficer deputes to arrest without a warrant (otherwise than m his presence) aii} person 
sitordinate to arrest \\ljo nta\ layfuIK b“ arrested without a warrant he shall delner to the 

without warrant «... . . , 

officer requirca to make the arrest an order m writing specifving the person 

to be arrested and the offence cr other cause ior a\hichthc arrest is to be made The officer so 
required shall before making the arrest notify to the person to be arrested the substance of the 
order and if so rcquiied bj such person shall show him the order 

(2) This section applies also to the Police in the town of Calcutta i 

Notes.— I Officers sabordluste — It ha:» been held ha\ing regard to s 39 of Village O o-vkidart Act 
(I C.) M of 1870 that a Chowkidar is an officer stibotdtnaU to a i officer tn charge of a Police station within 
the meaning of tins section and therefore an arrest of a i>erson without warrant by a Chow kidar on the authority 
of an order in w-nting delivered to him in conformity witli cl (l) ol this section is legal and resistance to such 
an arrest IS punishable under s. 22S-R I P C iO C W N 287cs3Cr L.J 201, but 27 C. 566, but the Code 
confers no power on a Police-officer to send persons not Police-officers to make an arrest which he himself can 
law-fully make and therefore any resistance to such persons is no offence 5 L. B R 21 

2 Contenu ef the order la writing —Writing the names of subordinates on the back of the copy of a 
warrant and signing of that endorsement by an officer m charge of a Pohce^tation does not constitute the copy 
an order in wnting waihm the meaning of this section 18 A 216, p 248, but wnung arrest the person withiiv 
named and for the offence wiihinnamed and putting the names of the constables on the copy ofthewarrant 
and Signing the endorsement himself would have made nan order m writing ISA 246 The order mentioned 
m this section is appareiOy personal and cannot like a warrant be endorsed over by one Police-officer to 
another for executioa 

3. No order necessary where offence Is cogiilsable.— & $4 supra under which any Police-officer 
may arrest on his own responsibility when offence o^niiable Where a Head Constable verb Uly ordered a 
subordinate constable who was with him to arrest a person suspected ot dacoity v hicli tlie constable did in 
the presence of the superior it was held the arrest was legal as dacoity is an offence lor vhicli any Pol ce-officer 
may arrest without warrant and the arrest was virtiiallv made by tlie Head Constable 11 W R 20 

4. Assanlt on Police making arrest without anfflcient anthorlty — It a Police-officer lie not acting 
under an order in wnti ig made under this section die person arrested will not be liable to punishment under 
s 33i I 1 C in respect ot hurt 11 flicted by him on the arresting Police-officer as the latter \ ould not be acting 
11 the d scharge of his dutv within the meaning of that section but he would be liable under s. 32j ifhurt 
IS caused to the Police-officer executing the warrant as under s 99 I I C Uiere is no nghi of I nvate defence 
when the Police-officer is acting bona fide i nder colour of his office 13 A 246, p 252 see also 23 C. 411 

5 Jarlsdictloo of Police not excladed by Magistrate isialng warrant — A Magistrate Issuing a warrant 
for die arrest of a person does not exclude the yunsdiction of the officer in charge of a I olice-station and 
yirev ent him issuing his w nueii order under this section. It might be different if the Magistrate had decidetl 
that no warrant should issue against a certain person and that a summons should issue 18 A 246 p 219 

6 Under the present amendment of this section— A Police-officer making arrest under this section 
i« boil id to notify to the perso i to be arrested the substance of the order if so reqi ired by si ch person. And 
therefore 27 C. 320 is no longer good law 

7 Other caase for whi h the arrest is to be made. — As to the other causes see ss Sa 92 eta also 
ss. 107 (3) and 1 14 which relate to secunty proceedings. 


t 57. (1) When any person who\ti the presence of a Police-officer has committetl or has 
been accused of committing a non-cognizable offence refuses on demand of 
and r^Iden^'**'^™* officer to give his name and residence or gives -a name or residence 

which such officer his reason to believe to be false hemav be irre«ted by 
such < fliccr in order that his name or residence may be ascertained 


• A* to X.pi<*Tl trt RrK V cf (S b V t 

♦ foot-Bct* ». II »»j rif 
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(2) When the true name and residence o! such peraon have been ascertained he shaH 
he released on his executing a bond with or without sureties to appeir before a Magistrate if so 
required 

Provided that if such person is not resident m British India the bond shall be secured by 
a surety or siitetiea resident m British Indn 

(3) Should the true name and residence of such person not be ascertained within twenty 
four hours from time of arrest or should he fad to execute the bond or, if so required to furnish 
suffiaent sureties he shall torthwith be forwardetl to the nearest ^f igistrite having jurisdiction 

Notes — 1 Scope of the section — This section has been so re-cast as to provide a procedure appli 
cable to the case of residents of NatneStaies who are accused of having commuted a noii-cognizable offence 
jn British India. For powers of Police-officers when accused arrested by private person see s 59 tn/ra 

2 Analogous provision* —For provisions analogous to tins section sees 13“^ olihe Indian /? nlw jys 
1\ of 1890 s 5-i of the Vadras Forest Act\ or 1 RS 2 s.&\6oi Bomb ty Acllllcl i%98 ol 

Prisons Act IX of 1894 

3, Powers of Police to arrest without warrant in non cognizable cases ~'lhis is the only case in 
which the Police can make an arrest without a warrant m non-cognuable cases Sa s 1 5o as to the procedure 
to he adopted on receiving information mnoixagmnble cases The scope oi such inquiry is limited as laid 
down m *is section 

4 Powers of the Police strictly limUed by the expre^ provisions of the section —A Police constable 
asked the complainant not to create any disturbances on a public road Upon the complainants declining to 
do do 80 he demanded his name and address which were not givea The consiible Uiereupon abused him by 
calling him a soowar and arrested and dragged him to the Police Chowky and detained him there till his name 
and address were ascertained On these facts the constable was. convicted under ss 220 323 and 604 I P C 
field that the convictions ui der ss 220 and 323 could not stand having regard to the powers conferred on die 
constable by this section 8 Bom L B 597 

5 Persons arrested uadei Railways Act should be treated at m cognizable case— When ai irrest 
is made under s 131 of Act IX of IS90 Ike Indi in Paitufoys Act of a pe son who there is reason to believe 
will abscond or whose name and address are unknown and he ruluseu to give them or when given are 
reasonably believ ed to be incorrect the case should be sent to the Magistrate in accordance with the provisions 
ofs 170 Cr P C as a cognizable case witlim the definition ots 4 (/) of the Code although the offence allege I 
against the accused be not itself cognizable ~Bom H C O Ctr para. 10 -A p 4 

6 Power of arrest under the Prisons Act, <894 —Section 43 of Act IX ot ISBA {PnsvHsl printed in 
the Appendix 

58. -A Police officer may, for the purpose of arresting without warrant 
jnm^mher jurisdiction^ person whom he is authorized to arrest under thia Chapter pursue such 

person into any place in Bnttsh India 

Notes —1 Scope of the section —Under the 1832 Code the power of pursuit and arrest was hitiited to 
cognizable cases but now it can be exercised in ai^ case m which a Police-officer is empowered to arrest 
without a warrant 

As to west without a wamiit see ss 54 and as suprt and as to arrest in foreign country the Extri 
dilionAct'\\ of 1903 printed in the Appendix bor definition of Bntishindn see Generil Clauses Ael \o/ 
1899 s H7V 

2 Arrest In Foreign territory by British Police, illegal —See Note 3b under s o4 

3 Instruction as to parauit of offenders — All 1 olice-officen m pursuit of offenders shall follow up 
such j HIM It bejond the toi iids i f their t v n c rde until m equally resjwnsible officer is at hand to take it up , 
inquiry and pursuit are not tc stop at the boundary of a static i. 
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ss. 57^9.] 

It is necessaty that the communication between tlte Policeoflicers of one and those of another province 
should be free and unfettered b> ofTiaal address , and hue and cry after a aiminal shall not be broken by the 
fugitive getung be>ond the boundary, nor the pursuit abandoned. Pursuit of an ofTender, more |>articu1arly if 
sudi be a grave cnmiml, should not cease, because thetemtor} of the North Westhern Provinces and Oudh has 
been crossed it may be continued into anj place in British India, except when the criminal may have gone uno 
foreign territory If the frontier be of another 1 ocal Government of the empire the track should be followed up 
until pursuit can be taken up hj the Police of the district, which should be obtained as soon as practicable. 
If this IS not obtained before actual arrest, tlic prisoner should be taken to the nearest Police-station and 
delivered to the custodj of the officer in charge, with full infonnation of the crime for which arrested and oi 
the district within which perpetrated. 

All officers are responsible that requisition for aid to pursue, for search or apprehension of offenders 
are immediately complied with, and every exertion made for the successful performance of the duty required. 

Except in the case of hot pursuit of fugitives who havecommitted senoiis offences m British territory 

(when under Such arcumstances, an arrest is made, the Police should communicate at once with the nearest 
authority m foreign territory) ii a cnminal escapes, the pursuit of the Police and crosses the frontier of an 


i ParsBlt «f offender# In foreign territory.— The Police may, if necessary, pursue into, arrest in, and 
remove from any Feudatory State of Uie Central Provinces a person who has committed an offence in Khalsa 
territory In doing so, they must ask the aid of the Feudatory offiaal and must be careful not to give any 
offence by the manner in which they perform the duty, in ordinary cases when the arrest is not emergent, it 
should be effected through Feudatory oSiaals upon a requisition sent with that object by the officer in charge 
of the division in which investigation was held. The Police may, tn hot pursuit, follow an offender into a* 
independent Native State , if they arrest him there, they must take him at once to the nearest Police authonty of 
such State. If not in hot pursuit, they should ordinanly apply to the nearest Police authorities of the Stale and 
request them to effect the arrest of the fugitive. In nocase ought the Police to remove from the territory of an 
independent Native State an offender arrested there without sudi offender having been made over to them for 
the purpose by the local authorities or by the Police of the State If rules oi procedure regarding the surrender 
of fugitive offenders have been framed by the State, the Police must conform lothem—C /b/ Man,p I70 

59. (1)^ Any pm ate person may arrest uu person who inhisvicw 
on&”pr'^dure* ^n a non bailable and cognizable offence, or any proclaimed offender, 

such arrest without unnecessary delay , shall make o\ er any person so arrested to a 

Policeofficer, or, in the absence of a Police-offirer, take such person or cause 
him to be taken in custody to the nearest Police-station 

{2) If there is reison to believe that such person coinrs under the provisions of s 54, a 
Police-officer shall re-arrest him 

(3) If there is reason to believe that he has committed a non-cognizable offence, and he 
refuses on the demand of a Police-officer to give his name and residence, or gives a name or 
residence which such officer has reason to believe to be false, he shall be dealt with under the 
provisions of s 57. If there is no sufficient reason to believe that he,has committed any offence, he 
shall b^at on» released 

Notes.—!. Scope of the section. — The section is purely enabliiiK and not in any sense obligaturv 
Further, it is the intention of Hie Legi>lature to prevent arrests by pn ate persons on mere suspiaon or 
infomntion. Hence the limitation as to persons who could be arrested bv the words »« An rxrtp ,i 

nondiotlablc and cognizable offence ornka has been proclaimed {under s 87, tn fra), see 11 M. 430. A pnvate 
person lias no power, on receiving information of th^t.to -utest the thief while canyrog away the stolen proper^ 
as the offence was neither r continuing offence nor one comnutted in his prevjiice, $3 C. 8S1. See, however, the 
proposed amendment 

.SVr. however, 58 C. 615 in which it is now held that It is not essential that a pnvate individual, m 
who se presence a non Kailab le and cogniza ble vrffence ts commuted, should liimseb physically arrest the 
• Thumib.w>n>oB l»t.4 forth. one oil nS^ectMaQ) by tb«Lr P C. Xoi.iw}3,.nt Art 1*21 (li of IKl). >. 12 
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of!ei\der He imy cause such offender to be atrested by another person On this i)Oint, 33 C. Ml is dissented 
from, hts further held thit in India the distinction between felonies and misdemeanours has never been accepted. 
The common Law of England relating to the right of arrest by a pnvate person does not obtain in India The 
Indian Law on this subject is embodied m s 59 of the Code. 

2. Pi-Wate persoas’ powers ol arrestuBdef other enactments.— See, , (1) s 12olM# Indian Arms 
Act XI of 187S,(2) s 195 of the Assam labour and I^mi^ratton Act VI of 1901 ■ (3) s 87 of the Indian Merehant 
Shipping Act \oi 1889 (under which a master or owner and certain others are empowered to arrest without 
w arrant 

3 Arrest by a Railway servant— If a Railway servant .arrests a maiuinder s 132 of Act IX of 1890 
and makes him over to the Police, the action of the Police wtU he governed by the provisions of this section— 
Reg <Pf Ord, N-ll' P, s 10, p 349 

4. Rescue from the custody of a private person.- Who had arrested the tlilef in the act of stealing 
IS an offence within the meaning of s 225, 1 P C , 11 M. 441. Sv also 17 M. 103 and 5 M. 22. 

5, Arrested person may be forwarded In enstody of a servant— The provisions of this section as to 
making over a person arrested to a Police-officer without unreasonable delay are complied with if the arrested 
person is forwarded in the custody of a servant of a private person, H M. 430; approved in 23 A. 266. 
See 6 C. W. N. 337. See the present amendment of sub^tion (l) which is in consonance with the cases Cited 
in this note. 


6. Uake over arrested person to a Potlce*ofRcer.— A Village Chow kidar in Bengal cannot properly be 
regarded as a Pohce^ifficer within the terms of this section , therefore an offender arrested by a pnvate person 
(til whose view the alleged offence was not committed) and made over to such Chowkidar cannot be regarded 
as being m lawful custody for the purpose of conviction under s 224, 1 p C > 27 C. M6 ; 3 A. 60. When a pnvate 
person after arresting an offender, made him over to a Chowkidir to betaken to theMjne the custody of the 
latter is not legal as he la not a Police-officer, and no offence is committed if the offender escapes from Such 
custody, 41 C. 17. See Bengal Act I of ia92, s 13. cl (4), and Notes to s 163, tn/ra But in 29 A. 679, it was 
Ae/rfthat the requirements of this section are sufficiently complied with by the i>er»on arresting the thiefmthe 
act of committing theft, sending lum to the Police-station in the custody of the Village Chowkidar, so that the 
rescue from the Lhowkulu constituted «n offence under > 225, I P C See also 11 M. 490; 17 M. l03} 
n C. Vi. It. 978 


7. How tar private person making arrest proteoted.->For protection of persons acting in good futh 
under tins section, see ss 79 and 99, I P C The protection given to Ministers of Justice extends also to 
pnv ite persons arresting orendeavourlng to arrest felons, etc, under certain limi ations As tliese personsare 
discharging duties or exercising powers imposed and given by law, they are in a sense engaged m the public 
service and for the advancement of justice, though notespeaally appointed. H such a person Is resisted .,nd 
killed the slayer is guilty of murder if he bad express noiice of the purpose for which the deceased i ame, e g , 
by commanding the peace or otherwise showing that his interposUion was m the interests of peace and justice 
or with friendly intent, 1 East P. C.30*. Where express nohee is not given, the purpose oJ pnvate intervention 
may be misunderstood and violence offered may be extenuated, Russell on Otmes, p 727 , S Pat. I*. 1. 129. 

8. Powers of private persons to arrest under the English Common Law.— At common law a private 

person may, on his own initiative, without warrant apprehend and detain, uiiul ihay can be earned befort. a 
Magistrate, all persons found commiHing or attempting to commit a felony, R \ Hunt, 1 Mood 93; R v 
fjouarth, 1 Mood. 207. He is also justified In using force to prevent the commission of felony, \ 
Baker, 2 B* and P. 260, and in arresting persons committing a breach of the public peace, or in giving th«>m 
into the custody of a peace officer at the lime of the breach or while there is danger of its renewal In the 
case of private persons using their endeavours to bring fdons to jusuce, these ciutions ought to be observed , 
thaxaietony hath been committed, for U no l^ony bath been committed, no suspicion how weiisoever 

grounded, will brjng the persons so interposing within the protection of the law Russell on Crimes, p 727 


Person arrested to 
be taken before 
Magistrate or officer 
in charge of lofice 
station. 


60, A PoUce-ofhc«r making an arrest without warrant shall without 
Unnecessary delay and subject to the provisions herein contained as to bml 
take or send the person arrested before a Magistrate having jurisdiction m 
the case, or before the officer in charge ol a Policc-station 


Roiei.— 1. DUehxi-ge of xrrested persons.— A person an^ted can only be discharged on hi» own 
bond, Of on bail or under the special order of a MagisVite See s 63, vi/ra 
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2. WUhottt Bnnecesstpjr delajr^He cannoi be detained for more than 24 hour-, (s. 61), Except under 
the ‘ipeaal orders of a Magistrate (s. !67). The beliei diat a Tolice-officer is eitilled to detain everx arrested 
person in custod) at alt tventi for 24 houn> js quite unuarranted b> the Code b 61 merely prescribes the 
maximum jieriod 6t detention, where such detention is found to be absolutely neceS'ar) for purpose^* ot 
imestigttioiL “ In no cnse is a Police ofTicer Justiticd b} s 61 in detaining a jierson for one single hour, except 
upon some reisonable ground justiiied b> all the circumstances of die case It is tor the sccused to show thxt 
h'* hid rexsomble grounds 6 W. R. 63. 

3. Take or send the arrested person —Where a Police oRicer, m whose sight a tlielt was commuted, 
arrested the duel and being himseli unable to take or send die accused to a Magistrate, sent a report on which 
the Magistrate issued a warrant it was htld dm under these circumstances the accused was legall> brought 
before the Msgistrite 5 B H. C R Cr. Ca. 99 

4 Before the Magistrate, rr, into the \ery presence of die Magisinte, the object being that die 
person arrested should ha\e the opporuimty of applving forthwith for his discharge or release or of complairting 
ot ill treatment by the Police and the like. 

5. Proeedore where person Is arrested In district where he eannotbe tried —If the Police lawiully 
arrest a person without warrant in a district in which the inxestigation and tnal cannot be made and heard and 
the offence is iioivbailable or such person cannot give bad, they shall be guided in the disposal of such persou by 
the provisions oi the s. 60 of Cr P Code — C P Pol Alan,p 187 .Sr/ 23 C. W. N, BSO 

61 . No Police-Officer shall detain in custody a person arrested without warrant for a 
longer penod than under all the arcumsiances oi the case is reasonable, and 
^rson arrested not such period shall not, in the absence of a speaal order of a Magistrate 
than 24 hotua. * under s 167, exceed 24 hours, exclusive of the time necessary for the 

joumej from the place of arrest to the Magistrate’s Court 

Hotes.— 1. Inalogoai provliloDs— As topowerof detenuoti by officers m charge of Pohce^tation >n 
Upper Burnti, see Reg V of 1892 bch. VII .md in Brtluh Botuehtstiin, sees 7 (I 'of the Cnmxnal juihee 
Pegitlaiton VIII of ls9b See s. 12 oi the bontbay Vttlage Police Act Mil of 1867 for similar provision 
allowing the accused to be torwarded to the Dismet Police staiioii within 24 boiirv trom hisarrest. This period 
i". exclusive of the 24 hours allowed by this section RaunU) 22. 

2. Section applies only to persons arrested withoat warrant.— This beaion ajiplies only to yversOns 
arteued without warrant, while s. 81, i«/ra provides for the case of persons arrested under warrant The 
language ot the corresponding s 124 ol the 1872 Code was wider and provided lint no accused person in custody 
should be detained longer than 24 hours See also 11 M 93 

3. What amoonts to Police “ custody. —Police custody includes custody on the authority oi the 
Police , every person who is kept in attendance to answer a charge in such a way that he is practically depnved 
ot his freedom is to be considered as in custody A Police-otficer who, without himself arresting a pen,on, 
directs some of Uie neighbours to take charge of him is responsible in the same way as if he had himseti made 
the arrest. Requiring a persons attendance by letter and deputing a constable to accompany him with 
orders to prevent him from speaking to anyone amounts to an an^st—Beng Pol Code p 380 Set also 
2 M. H. C. & 396 and 7 W. R. 3 Whenever an accused person is sent for and made to attend at a station house 
or his attendance is enforced while a local inquiry is proceeding he is to be considered as having been 
arrested.— Pot- Man , p 92 , 4 Bom L. R.79 

4. u Nazar Kald amoants to Police **Gaito4y.*' — Surveillance is one thing and detention in any kind 
of custody another It is a mere evasion of the law to place a suspected person in what is ordinarily known as 
"AWar Kaid" and to s.vy that he is not under arresL The system is still more objectionable when applied to 
a witness. When a person is placed under • Masar Kaid’ or Police supervision and restraint, he should be 
considered to be in the custody of the Police and the provisions of s 69 Cr P C, should be held applicable to 
him — Bom Pot Majt.,p 96 

5 Cattody for 24 hoars mait be er"*‘""“”s — ••vw- , 

not l)ecn i continuous detention of 24 hours. . ' - • , ■ ^ ■ 

not merely to be added up irrespective of cirr ■■ • 'ii • 

for two days ancka half he is not said to be In continaotis legal custody at any one time for 34 hours 1 W B. 9. 

7 
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6. After hours’ confinement may become wrongfnL— In no case is a Police^jfiicer justified in 
detaining a person for one '«ingle hour, except upon some reasonable ground justified by all the circumstances 
of the case The time during which a party is kept m wrongful confinement is immaterial except with reference 
to the extent of punishment , the longer the period the more severe the punishment, 6 W. R. 88 Eteniia 
person be rightly arrested n does not rest with the PohoeHjfficer to keep the prisoner in custody where and ns 
long as he pleases Under no circumstances can he be detained without the s|>ecial order of a Magistrate for 
more than 24 hours Unless the special order has been obtained, the prisoner must either be discharged or sent 
on to the Magistrate, and any longer detention is absolutely unlaw ful , and though the Code is not so express 
upon this point as upon the time of confinement, suH it is perfectly clear that it was intended tliat where a 
Police-officer arrested any person the prisoner should not be kept m confinement in any place which the 
subordinate officer might select, but that he should, if possible, be sent immediately to the Pohce-station and be 
placed in the custody of the officer in charge at tlie station who is the person entrusted by the Act with the 
conduct of the inquiry, 7 W. R. 3 It would be absolutely improper for a Policeofficer to take the accused to a 
private house and there detain him m private custody The prmisions of this section are imperative and where 
a Policeofficer is charged with having detained pnsoners for more than 24 hours, without the special orders 
of a Magistrate, it is not necessary to prove that he detained them with a guilty knowledge, 18 W. R. 36, 

7. Special order of % Magistrate, of the nearest Magistrate whether having junsdictioii to try 
the case or not There is no warrant for sending the person arrested to the next superior officer of the Police, 
instead of to the Magistrate The speaal order unders 167, fn/» a is altogether a different thing from an order 
ot adjourutuent and remand under s 344 or s 247, tn/ra 

8. Order for iodeAnite detention illegal —The order of a Migistrate sanctioning the detenoon by the 
Police of an accused person for an indefinite penod IS illegal, S B H. C.R Cr. Ca. 31. Only if there be reason- 
able ground, can tlie accused be detained up to the limit of 24 hours. At the expiration of 24 hours from the 
time of arrest the accused must either be discharged or be brought beiore n Magistrate who can then remand 
under s 344, tn/ra for a period not exceeding IS days 

9. Magistracy should vigilantly guard against illegal detentions by Police.— It is the duty of Magistrates 

of all classes vigilantly to guard His Majesty s subjects against needless and illegal detentions The placing of 
an accused person before a Magistsate within 24 hours is absolutely presenbed by law The Police-officer who 
fails to comply with this rule is himseli guilty of an offence of which senous notice should be taken. Speaal 
orders for the detention of accused persons under s 167, Cr P C, must not be granted to the Police without 
good and sufficient cause shown as a general rule, accused persons should be brought before the Magistrate 
having jurisdiction who if further investigation seems necessary can adjourn his inquiry from time to time 
unders H C Cr Ctr, p 2 A remand to Police c ustody ought to be granted only in cases otreal 

necessity, and when there is good reason to believe that the accused can point out the property or do something 
that will assist in elucidating the case— /kw/ Bk Ctr, p 167 MagisU'ates should require applications by the 

Police to detain accused persons in their custody for more tlian 24 hours to be on specific grounds and to «how 

good Close for the presence of the accused being necessary at the Police station 

10. Reasons for prolonged detention In Police custody to be recorded — A Magistrate authorizing 
deteiiuoii m the custody of the Police under s 167 ^ho^ld record his reasons for so doing He can make an 
order under that section only when the accused has been produced before him 13 W. R. 27 = 5 B LB. 27* 

11. Procedure whea women arrested after childbirth —Women accused of any offences, if arrested so 
soon after childbirth that tliey cannot at once be taken before the Magistrate without personal suffering and nsk 
to health, should not ordinanly be removed until they are in a proper condition to travel They should be 
allowed to remain under proper cliarge in the care rf iheir relations, or be sent to the nearest dispensary and 
suffered to remain there until the officer in charge of Ihe dispensary certifies that they are sufficiently recovered. 

In such cases sanction must be obtained by the Police from the nearest Magistrate for their detention at their 
homes, or at the dispensary beyond the period of 24 hours allowed by s. 61 of the Cr P C —Bom C Cr 
Ctr p 3 

12. Use ®f handcuff* — " In all heinous cases, where a single prisoner is sent m he should be hand 
cuffed. When two or more prisoners are sent, thqr should be handcuffed to each other, two and two In cases 
noi of a heinous nature the pnsoner should not be handcuffed unless violent, and then only by order of the 

officer in charge ol the station not below the rank of SuWnspector’ Bens Pol Man,\SZ9,p 398, 
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62. OAlcera ni charge of I’ohce stationsi shill report to the District Magi-strate, or, il he 
so directs, to the Siil>di\isional Magistrate, the cas9s of all persons arrested 
apprehens^iv^ rejiort \\niioiit i\irnnt, withm the limits of their respectiie stations, whether such 
persons h ue been admitted to bail or otherwise 

Notes.—!. Scope and object of section— Prompt action by Malistrates.— The ohjea of ss 62 and 63 is 
tJiat ihe 'lagistnte should promptlj exercise 'inthonty, if necessary, with regnrd to all arrests bj the Police, and 
they seem to ha\e been framed with this \iew, that as no person cm be released without the order of a Magis 
trate, except on bail or recognizance, the Magistrate should be responsible as well as the Police if a person 
illegally arrested remains unnecessarily m custody —Punj, Cir, /> 174 Sec Rules It- U issued by the Chief 
Court of the Punjab.— Ci» , I'oi //,// IM 165 Sic also Rntanlal at pp. 254, 259 and 261 as to the -Kope 
and object of this section This and the following sections, it properly worked, nould be in effective 
safeguard agiinst Police oppression 

2. Fallare to report U an offence.— Failure on the part of the Police-officer to send the report under 
this section may be pumshible under s. 217, 1 P C. 

3. ‘ Or otherwlee.'- These word'^ have apparently reference to the provisions of s. 59 (3). 


63. No person who has been arrested by a Police-officer shall be 
apprehen^^^ person discharged, except on hi5 own bond, or on bail, or under the special order of 
a Magistrate 

Note.— For «<■ Chapter XI 11 and forAn*/, rcrOiapler WXIX 


Offence committed 
in Magistrates pres- 
ence 


64. When any offence is committed m the presence of a Magistrate 
within the local limits of his jurisdiction, he may himself arrest or order an> 
person to arrest the offender, and may thereupon, subject to the provisions 
herein contained as to bail, commit the offender to custodj 


Note.— This lectloB does not empower the Magistrate to try the offender hiniielf.— Tins section is 
clearly not intended to trench upon the gre.it imiiaple embodied in s 5d6, , th it no Judge, eta, shall deal 

judicially witlia case in whichhe IS persoinll) interested. Therefore, where n Migistrate, while tnvelhng in a 
Railway carringe, re<iuested tlie accused, who were fellow pissengers to desist from smoking and on their 
contemptiioiislv refusing to do so, arrested them and subsequently tried and convicted them under s 35 of Mr 
Hat/ways IX of 1879, it was Md that in the ciraimsnnccs of the case the Magistrate was legslly nnd 
monlly disqualified in exercising his judici d functions in relation to the offence imputed Ratanlal 339. 

65. Any Magistrate may at am lime arrest or direct the arrest, in his 
■•enco'ld Ma'Jistrate^*^ presence wrthm the local limib> of hi;> junsdiction, of any person for whosc 
nrrest he is competent at the time and in the circumstances to issue a warrant 


Note.— Scope of section.— The special iwovisioiis in s 6 of the Bombay Gambling Act I\' of I8(>7 mu-’t 
be reid subject to the geiienl provisions of this section and s I05 Asa first<lass Magistrate has power under 
^ 6 of tint Actio giveauthonly under a specnl wamtit to i rohce-officer of the class designated in the sec 
tion to nwke the arrest and the search, Uie I egislature mast be presumed to have intended that the Magistrate 
of the first ilass, should hxve the suthonty to make the arrest and the seirch himseli if necessary 31 B 433 and 
set s. tOS. 

66. if a perM»n in bwful custody escajxsi or rescued, the pers*)!! 

Power, onescajie, to whose custody he escaped or was rescued, may immediately inirsur 

rursvie and re-lake. . , » « i. i i * 

and arrest him in any place in lintish India 

Note.— Section applies alto to private penont toakiag arrest— This and the following section-. 
correviK’iid wiUis. 112 of the 1861, Code which had been omitted in the 1872 Code, but re-enacted in the 1882 
Ccxle They -ijiply to Police-officer as w ell as to /rtrdHr/Vrjoaj making arrests under the Code lor definiuon 
V f I'niish India, sec Central Omses Act Xof 1897. a. S (7). As to pursuit by Police-officers of an offender in 
■other ca«.es sre ss. 54 and 5S and * 42 for demanding the aid of pnvate persons. 
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67. The provisions ol ss 47, 48 and 49 shall applj' to arrebts under 
s. 66, although the person making an) such arrest is not acting under 
a warrant and is not a Police^jfficer hating authont) to arrest 

CHAPTER VI. 

Of Processes to compel Appearance 

A.-^Bnmmons. 

68 , (1) Eiery summons issued by a Court under this Codeshall be in 
writing, m duplicate signed and sealed by the presiding officer of such Court 
or by such other officer as the High Court may, from time to time, b) rule, 
direct 

(2) Such summons shall be served b) a Police officer, or, subject to such 
rules as the Local Gotemment may prescribe in this behalf, by an officer of 
the Court issuing it or other public sen ant. ^ 

(3) This section applies also to the Police m the towns of Calcutta and Bombay. 

Notes.— 1. Scope of section.— This is llie only section which providesfor the issue ofa summons 
under the Code and a summons to an assessor must comply with the terms of this section, 1 C. W. N. CXVI, 
Under the 1872 Code, the scope of the corresponding seaion was limited to the service of summons on the 
accused only, but under this section, a summons may be (i) to the accused , (ii) to witness , (m) to a person to 
show cause against some order, (iv) to a juror or assessor As to form of summons to an accused person, see 
Sch. V, No 1, and «eForm No XXXI as to witnesses, see alsos. 205 and notes thereunder as to when a 
Magistrate may dispense with attendance of the accused. 

8. Sanraons and warrant dlstlngaished —.Sire Note 2.5 75 

5. Some order most follow application for suminons.— Where an application i» made for process to 
compel the attendance of witnesses, it is the duty of the Court to grant or refuse it It is improper to make an 
order merely directing the petition to be filed, 6 C. W. N. S4S. 

4, Writing.— As to definition of wntiog, see s. 3 (5®) of the General Clauses Act X oi 1897 

8. Circnlars prescribing directions for Issue of anmmonses —Summonses issued under this section by 
Courts of Session, Distnct Magistrates and first-class Magistrates may be signed and sealed by the Clerk of the 
Court, or, where there is no Clerk of the Court, b) the Shertsladar, subject to the orders of the presiding officer 
of the Court~^w/ /f. C Cr Cir.p lo 

In Madras, summonses issued to witnesses from die Magistrate s Court, may ordinarily be signed by the 
Chief Ministerial Officer of the Magistrate s establishment *' Sy order of the Court” should invariably be pre- 
fixed to the signature of the Mmistenal officer Jnsucha case .— H C Or^No 1302, dated April, 1891 

A summons should contain the name of the father of the person summoned, his caste or tribe and his 
residence, so as to place his identity beyond all doubt The Court from which the process is issued and the 
name of the district should also be set forth,— Ctr, Vol ll,p 151 

6. Beal,— Offiaal seals of Sessions Judges and Magistrates are prescribed by Bom, Act V of 1883, 
which repeals Com. Act II of 1870 , in JIadras by Mad ActVIof 1865, under which the jr.r/ol c\eo Court of 
Session is a circular one, two inches in diameter, and bears thereon the Royal Arms with the inscription, “The 

Court of Sessions of the Division , ' seals have also been prescribed for all other Crmimal Courts For 

disobedience of a summons not sealed, see Weir 1, 99. 

t. Formalities and conUiDU of valid saminoos. — A somiiions should be clear and speafic in its terms 
as to the title of the Court, the place at whtefi, the day and the lime of the day when the attendance ot the 
nervin .. in,mon.».V U , j . SOn IS ttOllO leave IhC COUlt WlthCrtU 

, ascertaining the date lo which il is 


Provisions of ss 47, 
48 and 49 to apply to 
arrests under s 66 


Form of summons 


Summons by whom 
served 
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(n) A/«»/ 4irr t f^rft tnmmnnrj myt t» dff ut trt/i.'*/ Its / — WTvfc the accxiwsl who was 
sj'n~VTnoi1 to «ppoj»r *nl antwTf • cnmiful ch»txe a’tf'xl'xl itv MasU*ra‘o* Cotrt, Imt not fintlmg the 
prcxent »t llie linv tnrft'ioned In th** »ofn~>mi «V-p4nc') A‘’ef wattm;; two or Ihrc** minu « it was 
krah’: wa\ Imtt t> wait a rrawmal tinv Ar».J iy t ha»1ncd->ftc wi had fcnd<^CT! hlmtftf Itab'c under 
&. 174 1 r C,10B.9St II W. ft. 70 (tut ut 70 % Stt W«lr I. *7, wVrr it wax AftJ that In the alnence of 
a direction that be Cwuld not Iratt: wnl»nrt fvnni'*tf»n, tlv |<rr»oo depanmc i» t»it Kuilty 

V RettU ef onlitUl feroalltle*.— Wbrn ih«< (ortnahties are not oWnetl. conviction for div 
c ticdienre to a sbrnmons under ik 174 t I* C, wilt not lv«mtained S A.T Terr) summorts should be signed 
In full l») the officer li) whom It is ivvucvl with the tumes^ hisofTirepr ih^caivioiv in which he acts. The 
pramoe of signing initiaU only or using a stamp Js <>ti)'«tionablc {Pumj Cfr^ tW tl / 151), but htsing 
regard to die new to *. Vn. infra it will pwely »«• an irregulanty and wnU not affect the snlidtty 

oi the tmcvedings.l A. »t .Srr also 16 A. 69 (B C. W. R.«nt B K. S9S am) tl C. til It. St t. i. 18B. 

9. SetBBiesa u appcAr *4 * place eiuide British IbBIa ti bed.-]! is no offence to disobey a 
summons which directs a prrvm tu a|*pear at a place outside Bntish India, 11 M Ml 

10. Aeeased ntit set he preJedUed hj defective i»iBDeai.»\V'lierc a |un> summoned by a 

hfuniapaht) did not • • * »i -• i.»* ‘-“opportunity 

should have been gi ■ to hav-e the 

witnesses lor ilie (ir i » • imine them, 

74 W.ILSS 

11. ManUtdar caa try cases of ceatempt of hie aathorlty as Manlatdar.— A Magistrate is not 
barred by law from trying an accused person under ». 174, 1 F C, for disobcdicQCS of a suitunoos (vsued by him 
in his capaaty of Mamlatdar, 16 B. 300 (F B.), but ite 14 H. R. TO^and notes to s. 487, 

17. Eabetltatlea of Idler for lammoof la certain cases.— In the case ol first and $econd<lass Sirdars 
and other native gentlemen ol high position, a klter signed b> the Judge or Magistmte, and to the same effect 
as 1-orm 1 or XXXI, Scb. V, nuy be substitutevl for the ordinary summons.— /?OM H C Cr Clr,p lo 

13. Process fees Inteaded to cover all eipenses.— The postage charges on all processes required to be 
transmitted by post, together u ith the registration fee if the cover is required to be registered should be paid by 
means of service postage stamps, without any additional charge being levied from the parties at whose instance 
the process is issued. The process fee is intended to cover all theetpenses of serving the process.— C P Cr. 
Cir, An 6 

14. Procets fee to Pre»Weocy>towni.— Section 57 of the Presidency Pftgtsiraie s Act IV of 1677 
provides — 

'A fee ol 8 annas must be paid for every istmunons or warrant issued by a Presidency Magistrate, 
except In the case of a summons to attend and give evidence or to produce documents in which case there 
must be paid a fee of 4 annas Provided that such Magistrate may in any case remit any such fee If he is 
satisfied that the complainant is unable to pay the same and skatt remit it when the complaint is made by a 
public servant m the execution of his duty ” 
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15 Service of Feudatory Court’s processes —The Police will not execute or serve in Bnltsh territory 
any warrant or summons issued by Feudatory Chiefe or their Courts Should any such process be sent to 
them they must decline to serve them — C ^ /W A/an p 186 

16 Service by Police officer —Under s. ll of Act "VKIV of 18a9 every jierson appointed a Police 
officer receives on his enrolment a certificate under the seal of tJie by virtue of which he is 
vested with the powers functions and privileges of a Police-officer Such certicate ceases to have effect 
whenever the person named m it is suspended or dismissed or otherwise removed from employment m tlie 
Police Force and should thereupon be immediately surrendered to his superior officer or other person. 
empo^^ered to receive it No person who has not been duly ippointed as aforesaid can be held to be a 
Police-Officer within the meaning of s 4-f of that Act The distinction between the general Police and the 
Village Police has been fully recognised in that Act— AT H C Pioceedings 28M June 1867 

17 Madras rules for service of criminal processes — The following rules regarding die service of 
criminal processes are in force in the Presidency of Madra 

1 (.fl) All criminal processes and those under Act XIII of 1839 issued by Magistrates shall ordinarily 
be served by the Police the procedure regarding ihe service of summons and execution of warrants is lud 
down in the Code of Criminal Procedure ss 68 to 86 

Note— The Police must also accept and serve summonses ^issued to witnesses from aMagistrates 
Court when tne summonses are signed by the Chief Ministenal Officer of the Magistrates establishment 
instead of by the Magistrate himself 

(b) All processes issued by Cantonment Magistrates including those issued in civil cises in cnnfor 
mity with Madras Act I of 1868 within Military Cantonments, will be served by the I dice 

(e) It IS not the duty of the Police to deliver certificates issued by Magistrates for the refund of fines 
to parties nor should they be sent with parties who have been fined to their villages for the purpose of receiving 
the fine or bringing the parties back i! the fine be not forthcoming The law requires that the persons 
fined should produce the fine himself directly the sentence is passed 

{d) It IS not the duty of the Police toserve processes of the Salt viid Abkan Department Siipenn 
tendents should instruct Inspectors to return such processes unless they are for Police constables themselves 

2 Superintendents are requested to obtain service postage stamps from the District Magistrate and 
issue them to their Cusbah Stationhouse officers lor use Summonses should be returned after service by 
post paid and not beanng 

3 {a) A register of processes will be kept at all stations. Facli sub-station will send a weekly 

extract to the Lusbah-statioii and the Custrth Stationhouse officer 'will forward the extracts received from out 
stations together with his owil to the District Police Office through the Inspectoroftlie Division ‘ 

(d) Warrants though sent to other divisions for execution should lie entered in the register ol tlie 
station where they were first received The words Registered No at station^ will then be written 
across the face of the process to ob\ lale mistakes and double registration 

(c) Remand warrants will be entered in the register of processes they will afterwards be handed 
ov er to the keeper of the jail along with the pnsoners to whom they reler A Remand Warrant ought to be 
addressed to the keeper of the jail in which the prisoner is to be amfined and should remain m his custody 
as long as the prisoner is so 

(rf) All unexecuted warrants and unserved summonses of one week must appear m red ink in the 
next and all following weeks returns till they are executed when they will disappear from the return —AT id 
Pol ATih Vol I pp 46 and 47 

(r) Summonses should as a rule be served ptasonally on the persons summoned special care must 
be taken to ha\e sonimonscs for jurors and assessors served r/7} li the Police really take palnS service 
can generally be effected in person as rural witnesses do not often wander much from their v illages and usu illy 
return home m the evening But where the persons summoned cannot by the exercise of due diligence be 
lound ihe duplicates of summonses should be left for them with some adult male member of tlieir families, 
xnd it is only when these two courses fail that the serving officer must adopt the last course namely affixm„ the 
duplicates to tlie doors of some conspicuo us part of the houses m which persons summoned ordinarily reside 

* C rcuUr Memn No I4ti d*t«l Mth Apr I l«>7 
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»n o'W t' ►-n tV ''»n>‘v.a*** ti tan »T l’»'‘ naiTant. Th- |V 1 * hn* h-- a *»a*Tart are atnap jow'-ct'nl imd-r 
a aio'th-lVi T. Air 

[Ai Wh-n frrj i-finj: >l»cuirat<* t ► a<r iiml-t *?*• Cf I* C. ttv ttarranta «houlil not !« fetuTt-tl 
TTi-a mun h- main-l In tS- ilation until tS*y are («ramn*« ran b- rrtinynl only ihroujh the Dotnct 

hjp—intcn l-rl n* tV \oi«tint *'np-rinirn J-nt Pnhoi*, P <» 1«H/' ) An iKtiitcncr rrt»xt mint be anbtnlt 
t-d tn tS- Macntrate eapUInln; liiTly th» attempt* ma*^ tnetcewt** tS«**j»lil w*fr»rt« an 1 all paMloiUr* to prove 
tn tV 'tapittrai'* that tS- man t< rralt) aVoonilmc. t»n thia Ib-Macntrate can U«t)e ht* jeocbm-ition. 

(») Inrharp-^-el ea*ev care *SntiM V taV^n that all th- pow-orlnn min-tyia are |»r*ent when the 
rSafpr* *Sr*-t {« ti-nuphj to ihr Mapatratr, of that froicnJfancr-t are prop-th cntrml Info imd-f a. 170, Cf P. 
C — P’S t cTajrW/-. rfa/erf IIM ir*>7 t of P/e/tf/nt1c* a* to A-n lire n{ *imimon* act* O’UntiJ C^srUt, 

lie *2 i*L I p t*n Kor niW v— </*••>»/ / |A7, 1 »r it rule* *-*• /Vv/d3 Cirf„ IV/ // 

f.f. 


Summon* lire* 
wn ol 


69. (U Tlie Mimmon* "ilnll il pncticn!*lc U scncti p<r»onallj on 
Ihc person vimmnnctl. In tWumnK nr tcnilcnnfj to Inm ont of the dupli 
cntcN ol the *>umnion* 


(2) r.NCT) |*crNon «n whom .1 *umnioni is *0 *-cr\cil shall, if so 

Signal^ of rcceiiK bt the >eiMnc ofiiccr 'itjn a receipt tlurefor on the Inck of the 

I If MjtTimons. • , ' 

other <iijpli<ntr 


(3) Scmcc of a summons on an incorporatetl companv or other lodj corporate may 
lie cfiected by ser\nnji it on the secrctart, local manager, or other principal ofTtcer ol the Cor^xira 
tioii or In registered post letter nddres-sed to the chief ofticcr of the Corporation m llritish India 
In 'Ueh case the *ct%icc »hsU Ik? deemed to have been cflettctl wlicn the letter would am\e in 
ordtnar)’ courv: of post. 

Hole*.—! Mode ef aervlag totoraont.— cy A 10 ol Onl \ of Cinl /Voerdure Oide V of 1908 If, 
houeier the person reiicKis to lake llic summons, mere temJenng amounts to suflicient scTMCe, 1886 A. W. H.91 
See also 23 M. L. J. &0S ■■ 16 Cr. L. J. «T7 fhe mete sliouiOK to a witness of a summons is not sufliaent 
vrmcc. Cither ilie onginal sIiouM be left with the witness, or slioutiJ be exhibiteil to him and a copj of it 
dcUtered or tendered 6 B, K. C. R, Cr. Ca. 20. If the person summoned refuses to tike the cop>, it would be 
sufficient to inform him of its nature and tlirow it down in hi* presence— iM \ lyiUiatns, 3 Bing. 6*i«= 
11 Moore 3S3. Se^eontra Aldred \ Iltcks, S Taantoa 186. It is not'necess.ir> to lease it in his ictuil corporal 
poss<-5sion But wliere the defendant wi* at an upper window of 1 liousc ind the process sener who was 
outside called out to him, telling him he had a wtU igiicwt him and held up 1 cop> for him to see and 
then threw it down in the presence of the defemlint’s wife It wis 4f/rf this was not a sufficient service — 
Heath \ Whtle, 8 D and L <6, 

2. Mere refatal to sign a receipt for summons IS not an offence under s I7.iors.180 I PC,20C.S38. 
See also 3 C. 621 and SBH.CR.Cr. Ca. 34 Refusing to receive summons is no offence, 5 M. 199. 40 A. 677. 


3. Service on pnbllc tervant.— As to service on a servant of Gotemment or of a Railwaj Company, 
see s 72 and C H C Rules and Orders p 4 ' 

4 Every inmmons under the Code most be mved a* provided by this section —This is the onlj 
section which provides for the procedure for the senice of any summons. Therefore any other mode, 
sending summons by post in a registered cover adopted for such senice is illegal ind not justifiable summons 
to attend as an assessor must be served is provided by this section 1 C. W. N. CXTI. 
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5. Froeedare herein laid down does not apply to exeention of warrants.— 46, supra as to how to 
makeanarrest The procedure for executing warrants is different from the method of serving summons. The 
former may be done (ss 79 and 80) only by a Pohce^>fficer, while there is no such restriction in the caseofserMce 
of summons It might be effected by any authonzed officer of Court, 27 C. 457. 

6. Service on the pleader of a party is not sufficient in criminal cases, 6 C. W. N. 927 1 CJ 27 C.985. 

7. Has the process-server right to enter any house without permission?— “ I do not think that the 
fact of a subpoena being entrusted to a process-server gives him a general right of entry into any house without 
obtaining the permission of the owner or person in diarge Such a general poi'cr to enter any house at anytime 
IS not gi\en by any of the provisions of the Code (Civ) and would in my opinion be a serious violation of private 
nghts The mere fact that the owner nsked the process-server to get Out of his house would not be an offence’ 
28 U. L. J. 504 


70 . Where the person summonetl cannot by the exerase of due diligence be found the 
summons ma> be served by leaving one of the duplicates for him with some 
Service when person adult m\le member of his family, or, in a Presidency town, with his servant 
cannot be residing with him ,and the peraon with whom the summons is so left, shall, 
if so required by the serving officer, sign a receipt therefor on the back of 
the other duplicate 

Notes — 1. Affidavit as to service of sQnjmom when necessary. — When the Police serve a summon;* 
outside the local limits of ihe lunsdicuon of the Court from which it is issued, and m all cases m which it is 
probable that the Police-officer, who serves a summons will not be present wt the heanng of the case if the 
duplicate of the summons has not been endorsed In manner provided b> s. 69 or 70, Cr P C , the Police-officer 
who has served such Summoni shall make an affidavit, in tbefomt annexed, before the nearest Magistrate, and 
such affidavit and the duplicate of such summons shall be returned into the Court out of which such summons 
issued — 

Form of Affiowit 

I A son of n hereby solemnlv declare that 1 did on the day of 

serv e sou of of , with the summons now show n to me and 

marked A by delivery (or tendering) a duplicate to him (or by leaving « duplicate for him with an 

adult male member of Ins lamily residing with him. or by affixing a duplicate to a conspicuous part of hn house 
or homestead) 

Tvkenthe dayot I9l before me 

(Signed) 

Place Magistrate 

—Reg & Ord, A' j Hi /* 293 ' 

2. Cannot be found by the exercise of dne diligence.— Before the Court can proceed agiinst the accused, 

it must be shown by affidavit tram the person entrusted with the service of the summons, that he has made 
his endeavours to effect personal service ox\ him and that he has evaded such service or that he be found, 

1882 A. W. Nn p 170. It is not m every case where the accused %saot fOHndHazt resort can be had lor substituted 
se^v^ce but only where he cnwi/u/ by iheexeraseof due diligence C/" the cases 19 C. 201; 21 H 419, 
324,25 C. 101 ; 3 C. Yf. N.S07 , 20 W R 23 (Civ.) as to vvhatiSgood service under Rule 17 of Order V of the 
Ci-it Procedure Code V of 1903 

3. Service on adult male member of the family residing with him —Very often great injustice might 

anse from effecting service m this way, especially where there are quarrels and senous misundersundings in a 
Hindu family, and in consequence, its members are no longer living m commens'ilily, but each branch occupies 
a «^paraie portion of the fimily dwelling house ^ 

4. Oaulde the Fresideney-townt, service cannot be effected oo a seryant.->5k’r 1699 A YT. K. 13. 

71 . If service in ike manner mentioned m ss 69 and 70 cannot, 
5 er\i«"^”cannoi exercise of due diligence be effected, the servinR officer shall affix 

effected as Mart ihe duplicates of the summons to some conspicuous part of ihe house 

ptovideU. or homestead in which the person summoned ordinarily resides , and there- 

upon the summons shall be deemed to have been duly served 



K«U«.'— L Ln 5cr »>3e lf72 Cf**'* ibe m prrvrltn! t'j I’ll* >i» Sc”'^ •* 

{» «5«Ut« 1 tSM h •^a’ 1 K t’ c m'l-urj Sj'C 

* Katn f®r «fl |'«b(ie »r ftttlwftx •er»aat«^The lo1Vi«inc m’f« 'r«* oorcnt «n 

prrmncr* mmmoninc or R»it«A\ *rf\ant« t * uivr txl Jcnrr lnCf5m5ti-it CoiTW. 

KadriA. — In rtzT) <a»< %tirre the »ttcn.l»n<T oJ a | uUic >et\ant mtmmrmetl as k witness res'®''" 
at4««nj Jus conduct in the ease Is not cpn<J<'Tnnesl ilw Courts an; mimnsi to kisc sucJi ptilJte scrtint a i^erti- 
ficatc to that c'lect, in oni« tocslaWish hit nglU to ivty Tl»e prsctinc where it critls of stoppinK the w*K« 
d public servants lor Uie time ll c> nus l«c alncnt from slot) in attcniUncr, os witnesses before Court' 
Justice in oJesJience to leg*! process, Is forl«ddcn, and rw »ic|»anmcnLil ndes to the njotnr) can be rt'^^R 
nifeA-{<7 0 ICI yaiicio/). .Vuirji Aa/cr A ’ K 

Bee{oL^tf) \\*hcflcsef a summons to appear as a witness In a aimlnil eve Is issued ogmnst in 
tii Tolice It shall le fenesl upon such ofTicer throufth the Superintendent ei the r)istnct,Of the Asaisltl'* 
charge d the SoWislsion tosrhich sudi officer nu) telonc — // C C O Au H p/6/A Dteonhtr 1566 

(i) All summonses on Vfedial Subordinates m SiitMlisjsiofts mu%t Jieservetl through the Migis®3is 
or other cxecutise head of the dittnct in order to enalJe them in communication with il>e Ci'dSiirgeoO to 
make arrangemems for the oondun of their medi<-»l slutiet dunng their alienee.— CW It C C O Ab. * 

\nih January INfiS 

(<•) Whenever it ma) lie nccsss.ir> to summon an offievr or soldier in mililio employ to altel'd i 
Civil or CnmitulCourt as 1 witness the j n<ess^rvsr »l o is to serve the summons must lie instructed to *''he 
It under cover to tl e off cer in commind of tl e ret.lmeni < r denchmeni with which the witness may be serving 
and toai,ijI\ for his vsslstvncc in ssrvm?.it. \\ ilh this assistance the vrQC«siVs*cv« shall tJjftjv V'racftftd- to s®rv c 
the jrocess and sfiall mike his return dirtrt to the Court. Insudi eases suffiaent lime should always be g^^en 
to admit of irrangemcnts being made for the relief of the witness summoned.— C«f/ H C C O tso *’/ 
2<« June, 1B76. 

(rf) When Jail or other Depanmentil ofltcers of Government resident in tl e stiiion are siimnioned 
as witnesses arrangements should be made to stud for them only when iciu Uly wanted —Cat // C C O ® 
cfnadAugutl, 1878— 5rr Cat G h <&“ C O p * 

United Provinces.— W hen a summons is to be served on a (lerson in the active sen ice of the Govern 
ment the iiead of the office to whom the summons is ordinanly to be sent in duplicate shall be deemed to — 

(fl) in the case of an officer or soldier in military employment the officer in command locally to 'he 
corps or department m which such person may be serving, 

(A) in the case of a garetted officer in the Department of Lind Revenue and Geneml Administntion 
or in the Judicial department when his attendance isrequired by my Court beyond the limits of the distn(d 
which he IS serving the Chief Secretiry to Government, 

(c) m the case of a gazetted officer in any other department, the head of thit depirtment 
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When a person mentioned in clause (4) or (c) above, is required to attend at a Court beyond the limits 
of the districts or area in which he is ser\ing, the Court issuing the summons, unless the case is one of extreme 
urgency, shall allow suffiaent time for arrangements to be made for the performance of the duties of such person 
during his absence 

When a summons is to be served upon auy person in the active service of a Railway Company, ' the 
head of the office’ to whom the summons Is ordinarily to be sent m duplicate shall be the officer named in 
Appendix B to these rules , and the Court issuing the summons, unless the case is one of extreme urgency , shall 
allow Sufficient time for arrangements to be made for the performance of the duties of such officer during his 
absence Notice of the intended arrest of a Railway servant or of a person working on a Railway in the service 
of a contractor shall be given in a similar manner when circumstance permit, to the said company or contractor, 
—All Ji & 0,pf> 7-8 

Punjab. — (1) When the person summoned is in the active service of Government, or of any Railway 
Company or Administration, the Court or Magistrate issuing the summons shall ordinarily send it m duplicate, 
to the head of the office in which the person summoned is employed, who will cause the summons to be served 
on the person named therein m accordance with the provisions of s 72 of the Code of Criminal Procedure^ 
This rule applies to every summons issued under the Code (s 93) (2) When the summons has to be served on 
an incorporated company or other body corporate such as Municipal Committee, service may be eSected by 
serving the summons on the Secretary, Local Manager or the Pnoapal of the Corporation or by registered post 
to the Chief Officer of the Corporation in Bntish India In such case the service shall be deemed to have been 
eflected when the letter would arrive in the ordinary course of post (3) Whenever a summons to appear as a 
witness IS issued to an officer of Police, it should be served upon sudi officer through thfe District Superinten* 
dent of Police or, in the case of an out post the Assistant Distnct Supenntendent in charge ot the outpost to 
which the individual summoned may belong. (4) It has been brought to notice that considerable incon 
venience results from the indiscriminate summoning of tJie superior officers of the Railway to gne evidence on 
points of Railway practice, custom orders etc whidi could equally well be done by subordinate Railway 
officials at or near the place where the trial is being held Subordinate Courts should, therefore, in the exercise 
ol their discretion, abstain from requiring the attendaiKe of the Manager or other high offiaals of the Railway, 
unless in special cases in which their evidence is absolutely necessary (5) To assist the Court m summoning 
subordinate officials who would most probably be able to give the evidence required witli the smallest 
inconvenience to the Railway, a list of the supenor officers under whose immediate orders the Railway 
subordinates are, is given m Appendix No I to this volume, and all processes for the attendance of any 
subordinate ofiiaal should ordinarily be served through his immediate supenor unless where a strict adherence 
to this rule would cause delay or inconvenience (6) When a criminal Court issues a summons tor the 
appeamnce of a soldier in military employ, it should send it for service to the officer commnndmg the regiment 
111 which such soldier is serving The provisions of s 82 of the Code of (.nminal Procedure are vnde enough 
to include persons m military employ , and whenever it is necessary to summon an officer or soldier or other 
l>ersons m military employ, the summons should always be sent for serv ice to the officer commanding the 
regiment in which such officer, soldier or other person is serving, unless there are special reasons which should 
be recorded for proceeding otherwise — Punj Ctr yol // pp 152 153 

73 , When a Court desires that a summons issued by it shall be served 
Service of summons at any place outside the local limits of us jurisdiction, it shall ordinaiily send 
outside loc-vl limits, such summon^ in duplicate to a Magistrate within the local limits of v\ hose 
jurisdiction the person summoned resides or is to be there served 
Notes —1. Service on witness resident in Bombay —In die Bombay Presidency summons issued by 
Magistrates for service on witnessess living in Bombay, should be sent for service to the Chief Presidency 
Magistrate and noi to tlie Commissioner of Police— 10 , 2>ow Cr 0,p 8 

2 Witnesses resident In Native States.— The summons toa witness residing in a Native State must 
contain a full descnpiioti ol the person summoned so that he may be easily identified such sfi his age, caste 
f iiher-s name village and the town well known m its neighbourhood. It should also state the probable time 
tunng whidi he will be detained. In fixing ihe date lor hisatteudance, reasonable time must be allowed for 
IS being ioitiKl and sent off When pracucable, his da/Ai must accompany the summons Summoning such 
wiinesves for the preliminary inquiry should be avoided unless indispensable —5 H C Pk Cir p \\i 



B —Warrant of Arrtii/ 

75. ( I r r.x «i\ i*ArT.»n^ ol arfol l»j .1 Coiirl untlrr this Code 

^hatl lK*m untin^. the ofticcr, or, nt the rih of a Ik-nch 

of Mayntrato, li> am ti)rm1>cr ol Mich Bcncfi , and slnll liCiir tlic mtiI of 
the C^Htrt. 

(2) r.Nffs mkIi u^fTant 'hdl utnaiii in fnrci. until u cincilUsI f'V* 
tlie Conn whicii isMjnl it. or until it »' e\raiicil 

NsteL— L r«m of «imtit'> A> to the (•mi) ul uamnt o< arrest, tre Sdt \ , Na '1 When an) Act 
0^ nonwide » lofni of uarranl. Uie f'inn to t« u-M th^ vnlinai) one jireMTiliril !»> the Code olCrinnnat 
Procedure.— /Ve Starusc, J., fn 18 B> IS8. t2%TT> wimnt dt>>u!ii M.-iie, as stuxtl) ns |«»<il<le, the special 
mailer on which it jeoceedi Ei-et) wamnt istobein thefvon Riven in the second schediileisrto the like 
e’fect A stria adJicrenoe to the form of warTJutsol arrest ifescnbcvl lij ilie Ccxle will tend to |>fBvenl their 
I'emg granted Irregulart) and witfvntt iiinuif) as to whether tJ*c ciraiinstnncr* jiiMlf) ihelf iS'ue.—/'«»y fir, 
IW///vi.« , 

y. Varraot «ad seinioont to be dUtfB|«Uhea_A summons is nU-a)'s addressed to the jieiNon whose 
aiiendsnru istisjuired. l)ut a M-arrant Is not on order smetl on aii) jxrfson. it is simph an order to the Police 
tn arrest a person, SW. Il.71| C. L.J. liSt3 ir^atNoSS P. R. 1B90 and Rataolal tS^ Grc.at ctre should be 
eierased In having forms of warrants disnngviisitesl from toriiisoi snnmions and in nusWing the Police and llic 
(itibtir an)U3imed with the difTerence liitiercm timeil |M|>er anti liUingriiphed or |>nntcd forms should always 
tie u>ctl Tlie people of the countf) will gmUidiv tvecomc tsmiliai with tin. apjiearance ol each sort of process 
and know how to act. /Ml vcniiculir trniil'. til cummitmciU t«> jsd should be drawn upmthe Roman 
cluracier, except in the case ot .Nati>e M ii.iMr.slcs who arc onslde to retd this di ir.icter, and in ho case should 
ordinary counir) inW il>e used in filling up the blsnt.s in the |>rimed form of warr.uil, or in warrant:, drawn up 
ujy)n Lnghshpsiicr— /’wffy Or, I'd JI,p ' 

3. Is what cates warrants may be Uteed.— A warniiu ms> be issued for the attendance of (I) an 
accused, (2) a person called upon to showr cause ngalnM a Magi»traleb order, or (.S) a witne:.s subject to 
prov isions of & 90 ; but not (or the attendance of a jtiror or an assessor, ite s. 9U Cv eii in a warrant case. It is 
open to a Magistrate to issue a sumnioiis, ste% 2t>| and Notes thereunder Great care should also be taken 
that a warrant, vvhicli nlwa)S implies iiersonal arrest and restraint, is never issued when a summons to attend 
would be sufficient for the ends of justice , and any attempt to coerce or restrain a |>arty called upon to appear 
in obedience to a summons should be checked and punished It must be understood th.it the Police will cany 
out to the letter die instructions Issued In the writ handed ovrerto them ; but the Magistrate Is responsible lor 
the co.tsequences of an informal or lllegaf process beannghis sealand signature —/’««/ Or, lot I/, p 156 

4. MagUtrata may Usoe vrarranU only on good and legal grounds.— There is no doubt dial the law 
is just as jealous of personal liberty in India as it is in England and that lioerty cannoUightl) be taken away 
except under circumstances which are clearly prescribed by positive law The Magistrate should arrest 011 

• Th»»e provMloM »pply lo •r»rr»rm iMU*d undrr • ID CZ/fr ftmtma #«»» Afinfi XffnUl/an XU of 1487, Iff lulytftlion IS 


I «>mi (>{ warrant nl 


Coni i nua nre of 
wATaiit ol arrexl. 



108 THE CODE OF CRIMINAL PROCEDURE. [Chap. VI, 

the strength of personal knowledge, i e , knowledge denved from testimony legally given before him, that 
an offence has been committed The report of the Police or any statement not on oath or short ol an actual 
formal complaint is not sufficient to give the Magistrate jiinsdlction to issue a warrant, 13 W< R# 27 ; 4 B< I>< R« 
5pp. 1. A belief founded on pnvate and anoi^mous Information is not enough 

5. CantioD in issnmg warrants against pnrdah woman.— Unless and until a Magistrate has good 

reason to believe that there is strong likelihood of the charge being proved, an accused, if she be really a purdah 
woman of good position, should not be ordinarily compelled to appear in person in the first instance, 20 P. W. 
R. 1908 = 8 0. L.J. 454. ' 

6. Essential requisites of a warrant.— A warrant must comply strictly with the terms of the Act 
under which it is issued, see 37 C. 122. A warrant therefore— 

(i) Must be m Virtting —See % 3(&8)ofthe General Clauses Acl’X.oiM&T. 

(ii) Musi be Signed— {a) The aRixing ofasignature with a stamp and not with a pen would be more 
than a mere irregularity, 6 M. 396. (i) The warrant must be signed in full In 23 C. 896 it was laid down that a 
warrant merely initialled b> a Magistrate is not legal Contra see 8 A. 293. See also 16 A. S9 } 11 C. Ill = H 
L A. 186} 23 P. R. 1910 } 3 Pat L. J. 493. 

(ni) Must be sealed —A seal is an essential addition to a warrant under ordinary circumstances 
The omission of a seal will in the absence of a statutory provision to the contrary, render the warrant void 
In re Phips, 11 W. R. 730 (Eng.); 9 Bom. H.C R. 194; 18 B.636 at p.668; 4t 0 708. It is not now necessary as 
under s 159 of the 1872 Code, that the tvarram should be sealed with the seal of the Magistrate, it should bear 
the seal of the Coua 

(iv) Must clearly identify the person to be arrested— A warrant should contain a distinct and 
unequivocal intimation to the person that he is the individual meant to be apprehended and must surrender to 
the officers, and it must be noted that the form of warrant provided by the Code requires that his residence 
ehould be inserted Where, therefore, a warrant authorized the committal of James Hastings, without 
giving any desorption as to tvhat James Hastings was indicated thereby, ^eid such a warrant was 
illegal as it would justify the Police to arrest any one of that name whoever he may be and wherever 
he may be found, the number of persons liable to be arrested under it being limited only by the number 
of persons bearing that name, 9 Bom. H. C. R. 1S4 following Hoods ease (1 Moor. Cr. Ca. 281), where 
the Christian name only of the person to be arrested was omitted, but a full desenpUon was given of him still 
the Judges were unanimously of opinion that the warrant was bad. See also 18 B. 636 and Notes 7 and 10 
below In all warrants and processes of every descnption, whether under the Code of Cnminal Procedure or 
any other law in force, the father's name, caste, tnbe or nationality and residence of the person to be arrested, 
summoned, etc, should be entered, so as to place his identiQ? beyond all doubt The ivarrant should also set 
forth the Court from which it issues, and the name of the distnct Punj Ctr, lIoLIfp 155 

(v) Must specify the offence charged — form of wanant No 11,10 Schedule V Where a warrant 
did not specify a punishable offence and where it had been issued upon a statement not sufficient to make out 
any offence held the warrant was bad 6 B. L. R. App. 129 ; iS V. R. 4. A warrant issued by a Magistrate for 
the apprehension of a party to answer a charge, should state the specific offence with which the party is charged 
and that information thereof w as duly made on oath before the Jlagistrate, Candle v Seymour, 1 Q. B. 889 = 
10 L. J. H. C. 130. Under the New York Code, s 152, it is suffiaent if a cnmmal warrant indicated with 
reasonable certainty the offence sought to be charged, Pratt \ Bogardus, 49 Barb 87. It is not necessary to set 
out the circumstances of the offence, Atehtnson v Spencer, 9 Wend 62 ; nor the facts on which the charge is 
predicated. People v McLeod, 1 Hill 377. 

(vi) Warrant nmsl name the persons who are to erecute (he warrant — Seess 77, 78 and 79 and Notes 

thereunder The name and designation of the person or persons who is or are to execute the warrant 
must appear in the warrant, see form of warrant. Whwe the name u left blank, the ' warrant is illegal, 14 Cr. 
L. J. 1(2 (Pan] ) A avil warrant addressed not by name, but to the bailiff of the Court ’ is not illegal, 1914 
M W. R. 498 = 15 Cr. L. J. 576. ‘ 

(Ml) Must indtf ate the authority ojthe wfrefr — The w anant should also set forth the Court from 

which IT issues Warrants issued by Magistrates acting by special statutory authonty and out of the course of 
the common hw ought to show on the face of them by direct aserment or reasonable intendment the authonty 
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will *1 1< cip^ ‘h wo alt tt » ftf I r/ 10 Q R. CJl 1 19 ^ iV) {IPaLIoJ 4 17. 

7. Vkrruil c»aUln)n| •rr*«i4 tfdotrtUn of |v«ri»n Id bt orrttUd canaot b< tiiuud.— A h irra t 
whi( h rf>nlain» « wnri^ j''i ’O 'H Ihc o xn« 1 i* *» i * «d » I w afariu \V li'-tr » u arrant nw J-* o-it 
ajaiti'i “ A), v>T «4 r.," 1' it m the toiro^ trial oi ih» rtaniinatiji **5 1'}* a(.'cit*">l U wax l->iir»«l ilul hix iai'i^rs 
n*-i- wax i' Af-r-ii, th'* warrant wa« «r/i inxaM ln« Kh <a-^« in «<fiW 1 1 haa-e « conviction /of an lll«^il 
i5 vV»^•Irn'vol waTant t'l.- r»»i O on iS- i*r »»*• ii I »n I » *S ••« that IV acciM-nJ {« th" |>e'x 1 1 lijainxt wh-jm 
th" warmnt wax imikx!, »nl tvit f » tS^ Hfxiiwxl t > »h »w that he ixr,-'* tl '• AU toUnlmnUt will l>- mul- 

ajainvi. and tvioo In la\\)ii» ol tly> iTahtj tW « wanant laxati-nl by an lii‘c,nK Courv, tl C. 5M A warrant wi» 
lxxuc-1 to arrc«l J H lor «tra1inc n mate. 11>c confab.- arrcitcd K. //. wb» ma»i1ic |>art) agiirixt wh>m 
Intonna’ion hail l«--n marn atil ag;ainat wIkmii the .Masixiratc in end-d to ix«ue hu warrant and whowa* 
*iiI>poxc.l to Irt call-d y //, whilehntume,how-c\Tf.waxreall) A’ //,/ // iKiiij: tJic name ol lux filher TIi- 
iv’^vri who made th- cfiarr: bMo-c the Majii'Uat- ^■>lrtol «»ut A // ax th- min wlw Kid xtolcn the nwreand a 
p— xon prexf-ni xald that hit rume wax/ H. ami tltcfc waxclcatly exoJenc« lt>co to lire jur) tlul A* // w n the 
man In’cndeil to l«c taVen up //r/Jlhat th- law would not Jutttfy th-CDiiUbl- i act, the warrant bcm^ngiinxl 
/ and not acainit A*, although A’, wai the |«ft) Inlcndctl to !< taken that n |>cr»«Hi cannot be Uwiully Uken 
unJcT a wvrant In which lie lx dc*<nl'cd lo mme that d>cx not iKloni, to him, untn* he Kis called himw.li 
b> the wnmj; mmc, //jyr \ Aai* iK.aad 0.775. A warrant lecitioga contplinit agiinit /d4* A’ /Mtrtor 
a fclinj and cornttvindinR the ofhetf to armt IIk x.iid {ItZ/MM .VtAr^rix no juxtificition 1 ’r llw arrest of /*id«i A* 

though the person Inlen lexi— .1/«Z//r x /4»/«7 19 BarK 6)0. A misnomer of a }ierv)n Ina |wia.*ms on 
whichanarrwt lx made, wbjects the act m to an aaiooloc lalxc Imjmxonmcnt.— jin// » /Jjr Wend 592. 

8 Otaeral warraeU are lU«<4L—Gen-n»wafTintx arc Hle>.al and void Mjnejs A'aek 1 W. BI 893. 
The Issuing of a general w irrant whidi memx n wsmm to aj>j*rchenJ all persons cominimitg a jWfttcuUr 
o'^ence or dtss of o^fen e gs U illegil, • B, H. t R. 154. .S’/ also 99 A. 1, when. It was htldMwx 4 warrant issued 
undTi. 3 of ilie /V9/i / /lit IM7. lor seirchlng anv lymse the Policeofiicer to whom the wnmnt was 
issued might think proiwr to seirch w is llleinf No gencnl w imtiis tor irrcst sh<iul<l eitr be issued b> a 
Court of Justice. Fiery wimnt should state as shortly as |«»ssU>lc ihcs|)eaal muitr on which it proceeds. A 
xtrin ndherence to the lorniol wimntsof nrrest |>resail>ed In tlieCodc will tend to present their being granted 
irrrgulirl) ind wiUwutliviuifyai to wdicthcr the arctimxtimrs justii) iheinssin. Phij Or / itt 

9. Blank warranu areUlegaL^A warrant issued with a blink in it and the blink allcrwards tilled up 
IS illegal A’ 1 5/J/2c//>, 1 Ea«t P C310 Sr/ also /A»«»a 1 Itorroa. 8T.R 122aSR R ISStA \ Iflnticit 
8T.R.4St. A wimniol cwnmitnl contiined Uie lunusui the |*ervjnstu be arrested in the mirgin but not m 
Uie l»od) whidi was In blank , Ar/i no answer to inacuonlorlilss imitfisoiiment HjJ^tns \ /V*. 18 W. R 22| 
(Eng) Arc ibo 14 Cr. L. J 142^FanJ) 

10. CoodlUonal warrant for arrest U lUegaL— In 18 B. 636 the apiselliiit and fiie oilier ioreigners were 
ordered by a warrant, under Act III 01 ItHit loremoie tliemseUes from Uritidi Indix The warrant was m the 
following lorm — 

ll'arrant—' In the cxerase of the power conferred by s 3 bf Act III of 1864 the Right Hon ble the 
Governor in Counal is pleased hereby to direct ihst Alter Caufman n/rai Alter Goolyk do forthwith remoie 
himself from Bnttsh India liy sca to Odessa 

"And all officers to whom this order may be communicated are retjuired to see dial 11 is duly obeyed, 
and. m the event of its being infringed, to apprehend and detain the said Alter Caufman n/iur Alter Goolykm 
safe custody in the jail of Bombay, under s. 4 of the said Act, until he shall be lawiully discharged thereirom. * 
The warrant was signed by the SeaeUry to Government, and was directed to the Commissioner of Police and 
to the Superintendent of the JaiL Held, that the wairants were not valid warrants. For they were irregular m 
that they contained an order to the person named In them to do a certain thing with a lurther conditional order 
for his impnsonment m the event ol his not doing it Then In case of his refusal or neglect to comply with its 
terms, there ought to have been a further order by the Governor in Council authonzing his arrest and detention 
in jail ” Per Bav ley, J , at p 638 “ The mischief of the form used is that on the face of it the determination 

as to whether the person to whom the order isaddressed has obeyed it or not, is leit to tlie officer in charge of 

the warrant whereas it is the authonty which issues tlie onler which ought to determine that point’ Per 
Starling J , at p 667 See also 4 Bom. H. C. R Cr. Ca. 37 , 6 Had H. C. R. App XXIY, 
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11. Mode of executing warrants.— W :> 46 as to hoo ati arrest is to be made. The person arresting 
must I'ottly the substance thereof to the person to be arrested, s 80 It is abo nd\isable lint the officers 
status must be notified unless his function is sufRaentl> indicated b> Ins uniform or other sign of authont) See 
Russell on Crimes, fp 73-1— 73b 

11. Procedure on execution warraac— Person irrested must be brought before Court uithout delaj, j/c 
ss 81 and 85 \\ hen a pnsoner is brought before a Magistrate the Magistrate cannot lawfully commit to pnso* 

or remand him without sutficient grounds and in the complete absence of evidence, there can be no grounds, 

fl B. L. R. 274 = 13 W. R 17. 

13 Procedure when warrant of arrest not executed.— W-irnnts of arrest should be made returnable 
on execution or altermtnely after a gnen ttme.e^, six months In the litter case they should be accom- 
panied on return by a Police report as to tthether the accused his been heard ot and is lihely to come within 
reach. After re-issue for a certun number of times, the warrant thus returned should be put upon a dormint 
file in capital cases after se\ en years ; in cases subject to transportation or Impnsonment for not less than sei en 
years after three years in less important cases after a year In the event of information reaching the Magis 
trate that the accused has been in the district or where he could be arrested the warrant should be re-issued 
at the Magistrates discretion — Rotn H C Cr Ctr, p H Vo warrant of arrest in which arrest doe» not 
immediately follow shall be recorded as finally executed until six weeks have expired from the date of receipt 
of wirrant at the Police-station , and it the accused is not arrested within that penod, intimition shall be given 
to the Magistrate having jurisdiction that the offender is not forthcoming and suggesting the issue of a 
proclamation and attachment of property under ss M ^suiva.post—Reg Cf Ord , N‘\V P,p 288. 

14, How long criminal warrant remains In force.— W hen the Legislature has not prescribed any period 
limiting the time dunng which a warrant is to be tn force, the presumption is that it retains its vabdity until it 
IS e-xecuted, Dickenson v Sroum, Peak N. P. 307 ; Mayhtw v Parker, 8 T. F. 110 1 28 B 129 The force of a 
warrant of arrest continues until it is cancelled, in which case, it is at an end and cannot be re-issued, 1 C. W, H 
050. A warrant, on which there is an eodorsenient for bail to be taken for the appearance of the accused on a 
certiin date (s 76), does not bpse on the expiry of that date , after that date only the direction to take bill 
• * - ‘ Av ijj^courtwhichissueditoruntilitisewcuted 

arrant issued against him with an endorsement 
IS not illegal and the rescuing and escape of the 
acnised from custody are punishable under ss 225 and 224 I P C , 18 C. W. N. 1091. See also Note 8 under 
s 76 Civil warrants however, cannot be executed after expiry of returnible date C/ 37 C. 122. 

15 Effect ot Issuing illegal warrants. — Proceedings taken m pursuance of an illegal warrant are aoid, 
and consequently resistance to an officer executing a wholly illegal warrant u nofoffence The accused i«, 
therefore justifi^ in the use of sudi criminal force iii making resistance as is necessary in the exerase of hi» 
Tight of pmate defence under s 99.1 P C, 11 1 W. H. 836 = 8 a L. J. 127; M C. 820 5 « a W. K 85; but not if 
ihe wamni was only irregular, 8 A. 393. 

16. Power to cancel warrant and Issue iummoiia.— Although i case may be one in which a wamiit 
may be issued in the first lasiance it is not necessary for the Magistrate to do so and under this seaion he is at 
fuU liberty to cancel a warrant at any time and is«iie i summons, 20 P. Yf. R. 1908 and i 8. L. R 69 *= 8 Cr. L. J. 
187. 

17. Power of superior Magistrate to direct SnVMagbtrate to re-tssoe warrant previously cancelled — 
\Mwre a Sub-divisional Magistrate issued warrantsforthe apprehension of some accused persons for tnal and 
afterward-, cancelled the warrants, held that a Distnct Magistrate has no authority to direa the re-issne of 
vamnts igainst the accu«ed, as such an order is nllri vtres, 1 C. W. N. 6S0 

18 Warranu against Railway servants how eiecnted —Warrants issued against Railway servants 
should be enuusted (or exeamon to some Fobce^fhcerof superKM* grade, who shall, if he finds on proceeding 
to execute ihe warrant that the immediate arrest of the Railway servant would occasion risk or inconvenience, 
make all arrangements necessary to iirevent escape and apply to the jiroper quarter to have the accused 
relieved deferring arrest until he is relieved— Aiw Ctr, fW II P 156. Bom. H C Cr Ctr p 4, Reg <Sf 
Ord.S ir /> >> 349 
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90 C««rU «><o«1d itet luic Jadttlal erdm bj talfframa.— N C« i rl Ox 1 1 1 not htiic i j< IicmI 
onW Of nrmtr nirat^ ihr j ur|»<t of a narrant *» prrtcttt try IcVcranv— A// tjr' OrJ A |/ /•„ / 71 \ef 
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/6» (^ ) '* watranl I *r iJir arrmf « / jnv |>tT«oo m.i} >n ib <Ij*crfl;f n 

(Iirrct I) mOorvmmt nn tlir wamnt lltil if •tich pci^n cxrcuttr^ i f»ind 
Coin mat dlteet Miffiaml 'urcum lor liiv ittmiUiicv I" forr ific Court it i spcafictl time 

t^oint* I j xakxn * 

and incrcaltrr itnltl othcn»i*o dircctrtl nj lltc Court, the oiricrr to whom the 
vamnt t« (hnTtrrl vhaU taVc vuch tioctint) tnd thill rclcat* turh p«T«m from cuMrxlx 
(2) Till, cndorvrmml shall state — 

(a) the mitnlacr of Mirctim 

(A) the anwMtnl in which tht\ atwl fhe pefx.>ti lor wh«w irrrn the wirraiit is issiial 
an 1 1 l>r rrsprclixxlj Iwund and 

If) the lime at which h« is to attai I l«lon the Court 

RecoKniuncc to lie ^3) \\ hetieitr veunu is laViii under ihw section the ofhcir to whom 

fofwartlftl the wnmnt is dircctcil shill forwinl the bond to the Court 

Kelov^l Pern «f eadomrasnl.— Ve Sdu \ No 2. Prior to ihe 1883 Cod^ there would be no 
forfeiture of the lionil wiiere there was ati{>c3rancc on the speofieil day (tlioiigh ihc case was not cilled or taken 
up that day) and no ippesinuce ihrrtaflfr lJut the form of en«lor*emetu now contslns the words and ta 
tanUntit sa ta attend until othtr’ntr dxrtcUd tte" 

3. Analofoai prevUlont.— S 170 j>ro\ideN for die takm„ of semnt) I > > I ihctsofficer'iruiinu accused 
l^erv)l /of his 1/ /jeirance l-ciore a 'fasistnie andi »l for Ihc tikui/, o/a IjoiuI fjj the presidirfQ officer of a 
Court, for the apjiearancs l*.f»re himNcUof a |>er<)» njpin>i wh m I c is imjx wtred to issue i summons or 
warrant. 

a. Depetlt la esih fa Uea of bond-— fhe Court or o(rn.tr may illow i sum of money or Coveriimeiit 
j romi xory notes t > be dcj'O'iiletl in Court ui lieu < f iscci tmi, i bond— S 513 

4- Bond* are exempt fraio itanip doty — ILiil bonds in cnmmal eises are exempt from Court fec» 
(Act V n of 1870 s. 19 cL IS), but not the twnds given by sureties RaUoIal 12B 

8 Attendance before a Coart only may be eoforeed —Hie attendance must be before itself or some 
other Court or Magistrate A Magistrate has no |>owcr to issue i warrant for the production of i witness at a i 
investigdtion by a Pohceofhcer 3< C. 320 

6 Section applies to wftnetses. — The words for hxs ttnducr be/or the Court have been 
substituted for the words to answer the eomflnnt which was the Iin;.uage of the 1872 Code thus expressly 
extend ng the l>enefits of this section as well to witnesses is to iccused )>ersons Weir II, 39 

7 UagUtrate may bsne bailable warrant even fn non bailable cate.— Where the circunutaiices 

leading to the complaint were suspicions and the accused was a min of position it was held that the Magistrate 
ought to have issued a bailable wamnt and though tie accused Ind not surrendered the Magistrate was 
directed by the High Court to release the acaued on taking secunty when he appeared before him. (1911) 
8HVNtS3 = 13C.R.L.J 430 ' 

8 When warrant ha*l*pent luelf, acensed cannot here arrested on Its authority— \\ hen the prisoner 

has been arrested by touching or confining his body and produceil before the Court the uarrant is exhausted 
4B L R-App J A wirrant cancelled cannot be re-issued 1 C. W N 650 According to (Bk aai3, 
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fl. 9). if a constable ln\ing arrested a man on awirrant, lets him Ro at hrge on a promise to return he cannot 
re arrest on the same wamnt but can lawfully hold him under the warrant U he\oiuntari!> returns into custodj 
See Hussell, p 738 Where a person arrested b> Mrtue of a criminal warrant, endorsed pursuant to a statute, 
iS discharged horn arrest by a]u5tice ol the Peace ol^e country wliere he is arrested, on gumg a recognizance, 
the warrant has spent itself, and tlie officer has no right to arrest the prisoner again without new process ~ 
Doji V Russell, 30 Barb. 300. 

9. Constables executing warrants BhouUseelc assistance trom village officers.— When a Magistrate 
issues a warrant for the arrest ol an> person to a Chief or Head Constable, this officer directs d constable to 

Ur. T. V.a I .t.,. - 1 .t . « t , 


bail Constables executing warrants should, in the matter of taking securities, and releasing the accused person 
from custodv, as far as possible consult and seek assistance and advice from the s illage offiaals — Bom Pol 
Mon , p 83 


77, (l) A warrant of arrest shall ordinarily be directed to one or more Police-officers 
and, when issued by a Presidency Magistrate, shall alwaj s be so directed , but 
direct^”^* whom Court issuing such a warrant may, jf its immediate execution is 

necessary and no Police-officer is immediately available, direct it to anj 
other person or persons , and such person or persons shall execute the same 


Warrant to several (2) When a warrant Is directed to more officers or persons than one, 
persons jt maj be executed by all. or by anyone or more, of them. 


Kotes.— L Vacrants by Presidency Magistrates ehculd always be directed to FoUce*effiee¥i here 
a search warrant was directed (o a person other than a Police-officer, although the latter was immediate^ 
available, the Calcutta High Court severely condemned the practiro as it was in direct violauon of the law 
The Court rematheCi “ that eivety provision in ss 76-77 against the oppressu e exercise oi the nglit of search to 
propert> was here directly disregarded and when it is con^der^ that houses ma> be broken open, female 
apartments entered, female apartments seardied, and so on, under such wirranta the evil results of such a total 
disregard of the safeguards plated by law upon the right of search can hardl> be aggracated ’’ 8 W. R. 74 
atp.78. ' 

2 . Generally warrants shoald not be directed to a private person.— A Magistrate cannot issue a 
arrant to an unofficial person, except when be is without the assistance of competent Pohceofficers, and unless 

the uTgenc) is imminent, 13 W. R. 27 = 8 B. L. R. 274. Under the Bombay Abkart Act a warrant may be 
executed either by a Police-officer or an Abkan-officer did) empowered m tliat behalf or U the officer issuing 
the warrant deems fit, by any other person 

3. Doty of Follce-offlcers on receiriog warrants.— Warrants should be directed to the senior officer of 

Police in attendmce at a Court, by whom they should be registered in a book kept for the purpose. He should 
then endorse on such warrant the name of the officer who is diarged with Its execution (generally an officer m 
charge of a Police station) and should despatch it without delay The officer receiving UiC warrant may again 
transfer it lor execution to another Police-officer, bm in every instance a regular endorsement must take place, 
so that the namfe of the officer execuung the process may be apparent on the order itself PoL Man , 2nd 
Ed., p 396 s 

4. Eltect Id otntorton the name ol the Pollee-otftcet to execute the viwtant.— Where warrant was 
Issued but the name and designation of the Police-officer or other person who was to execute the warrant wras 
inadvertentty omitted and the space m the printed fatm intended lot this purpose was left blank, held that it 
was a dclectwe warrant and the persons resisting such a warrant could not be convicted under s 22S-B, 1 P C , 
14 Cr. li. J. 143 (PBhJ ) See Note I to s. 79 

9. Warrant directed to Police cannot by cndoraement authorize private person to make arrest. — 
Where a vvamm is issued directed to the Shenf! or any constable of the country, the justice cannot, by endorse- 
ment thereon, authorize a pnvate person to make the arrest , the warrant itself most be directed to the person 
by whom arrest is made or it is no proteaion.— v BoM 9t Barb. 346. See ss 42 and 43, as to nirfby 
pnvalepers<>ns. j 



or tn (ttttrri ^rri 


in 


*.v 7^^«n} 

*. Only f>mMi rnty In l»w •<n«a’ nr rnmiriKniv* j^r^nce of 

\jw |irT«nn ntnw*il or iWtcnatr,? |« n»<r-e».5n, A' ' tl^o/ ry, 7 t aM P. 115 l< o not rwr^Mty Hiat tV* 
baili*! 1 !•» arnaTl) In •IfV-l, Inti b** mint !•* •<> rraf Astn ai lisn I an I acting In Ih** arrcat, /Ue’fh 

\ Anhif t Cowj* ft. 

78 . ' t I .\ l)i*lt»ct \Iat,i»lfatc or .SulKfiM'ioml ^IAl;lMIAlc iuaj direct 

Warrani ma^ A narrant tn ant lindhnidrf latnicr nr m imjjrr of I ii d «illuii Iiw <Ii«trict or 

” «u1nfiM*. ( n for tlir aiii-«t tf ant c*CA|>cd ct'nvicl, prodiuiiKl offender or 
^Tcr»nn mJio Ina Ntn nni*ct! of a non^taililtln offence, and who hna eluded 

pirvuil 

|2) Such landholder, Urtner or mAnaRer ihill 'tcknnwledpe in vniUng the receipt of the 
waiTani, and ahall execute it if the pervin f^r wh«»Mr arrrsi it was l««ticd, la in, of enters on. his Lind 
or iarxn, or the land under hia chatge 

(3) When the ixervin again't whom 'orli warnnl ji Lasued la nrrcsicd, lie shall bemnde 
over with the «.aTTanl to the nearest PohoMiflicw, who shall cause Inin In l»c taken before a Magis- 
trate hatnng junvhction in the caae, unfea< accuntv is taken under acrtion 7(i 

)(ot«.>-pBaUhtacst— Under the Utter |vinofs 187.1 I* (X, wilful pmiasloii |o -issfat a public 6«r\ani 
when bound to Inw to pltc assistance I' punidtAl*!'* with almptc Imjeiwinmcnt for six tnoiitha, f»r fine of Rs. 500 
O' Irotli. 

79. A warrant directed to any I’olicv-ofticcr may also be executed by 

rol'etK^cTn.^*^ other I’olicc-offtccr vrbo«< name is endorscti ui>on the warrant by the 

officer to whom it is dircctwl or endorscti 

XQtau-.t Codonemeat epaa waiT*et withoat any name maka* arrest therenader IUejeL>~TIie 
endoracment referred to sJiould lie rcRuUrl) tnade |jj name to .a cimain person in order lo autliorizc him 
to make the arnbt, and when Uierc Is no endorsement ti) a |>eiv>n h.aiin}j luthotil) lu do so, die arrest is not 
lej,»a 1 , soastomakcan) attempt at obttnietton *»r c«a|.e an nee jKiiiishihle wilhm the ttnns of s. 224 [PC, 
4C.W.K.M. .vrNote4toa.T7 

2. laSUaUiag endonements U (rrcjalar.— In 5 C. W. H. 4(7 the Court while it pointed out that imtteUs 

ought not to be used to authenticate .an enilorsemem upon a warrant, Ar/rfthai a warrant was not ititalid when 
the endorsement was made b) onK, such iniiiaH Iwliig shown lolje those of the proper person to make 

the endorsement. 

3. Only PoUee-otficer named can endorse warrant.— When .a warrant of arrest is directed to a Court 
Sub-ln&isector for execution, a Court Head Constable esmnoi in his absence, by an order m writing signed b> 
liimself, endopM; such warrant over to any |>roces>«erviMg |«eons for execution. If such jieons are obstructed 
in Its execution, convicuon under s. i25-Ii, 1 P C will not stand, 27 C. 457. 

4. Process-terving peons are not Pollce-cIRcers to vbom warrants can be endorsed over. — An arrest 
made by process-serving peons under a warrant properly endorsed m their name is illegal While s 68 
contemplates the sen ice of summons by officers of the Court issuing it, the terms of this section are express, 
that no other person except a Police-officer, is competent to execute a w arrant of arrest under an endorsement 
from another Police-officer, 27 C. 4S7. 

8. Special warrant cannot be delegated — A speaal warrant issued under s Q oi \hs Bombay Pre 
venhon oj Gambling Arl{i\ of 1887) must speafy the officer to whom the authonty is given and the only 
lierson who can execute the warrant is the officer therein named, 3 S. L. R. 50 = 10 Cr. L. J, 3. 

80 . *rhe Police-officer or other person executing a warrant of arrest 

Notifiation of sub „Q^fy the substance thereof to the person to be arrested, and, if so 

stance warrant. shall show him the warrant 

Notes.—!. Pnblie servant not notifying acts tllegaUy.— If a public servant executing a warrant of arrest 
does not notify as required by this section, he is not acUog in the discharge of his public functions m a manner 
authorized by law, 10 C. 18 ; 13 B. 188 , 23 a 896 , see also 26 C. 748. See also 14 L. L. J. 731, 

8 
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2. What constitates a valid notification.— In 24 C. 7*8, although the substance of the warrant t\-as not 
notified, the uarram was shown to the penon .arrested in the hand of the Police^jfficer along with several other 
warrants Their Lordships ^PRiNstP and Hill, )} ), remarLed " We are not satisfied that this in itself would 
besuffiaent tomahean •\iTe-,t\alid, without any notification of the substance ofthewarrant or an opportunit> 
gi\en to the person to be arroted h\ showing him the warrant, so that be might read it ' .SV^alsolSlIM. W.K. 
<98»15 Cr.L.J. S76 

3 Arresting officer should have warrant with him.— A lohce-ofticer should not proceed to nrre-t 
unless he hns a warrant in his possession, oiherwnse resistance offered to him would not be punishable, 5 A. 318 , 
27 A 258. The person sought to be nrrested is entitled to see that the person arresting has authority, 10 C. 18 ; 
13 B. 168; 23 C. B96 ,26 C. 748 A Police-officer who, without a warrant arrests a person charged with a non 
cognizable offence would make himsell liable under s 312, 1 P C, the detention being illegal unless the case is 
covered b\ s 79, 1 P C 21 W. R. 91; 6 W. R. 88 ; 19 W. R 36 and Note 7 to s. 46 

4 Actual possession of warrant necessary to make arrest legal.— In GaUtard v Litxton,^ B. and 
8. 363, an arrest on a a\il warrant w is he{d illegal where the warrant at the time of the arrest was at the Police- 
btauon. This case was followed in Caddy. Oi&e, 1 Ex. D. 352, where a warrant had been issued against Codd 
and placed in the liands of one constable, another constable not being in possession of the warrant arrested 
him, but Codd did noi demand to see the warrant, resisted the arrest and greatly injured the oilicer and was 
conviaed, but the Court of Apped set aside his convictioa These cases were lolbwed m America wheres 173 
of the N ^ Cr P C. IS almost similar to s 80 In People \ Shanley, 40 Hen. 478, defendant was indicted 
and convicted ot an assault in the second degree for having resisted one A', a Police-officer, who attempted to 
arrest him for a misdemeanour, not commuted in the officer’s presence A warrant had been issued and 
was at the time in the office of the chief of Police but not in the actual possession of the PohcooSicer The 
defendant knew that A' n as a Pohc«*ofiicer and had heard that the warrant had been issued. The Court charged 
that the warrant was in the constructive possession of the officer, and declined to charge that it was the dut} of 
the officer to disclose to the defendant hts authority and the process under which he arrested him. Held 
error, that the language of s 173, Cr P C , regulating arrests b> officers under wanant, required the officer to 
have the warrant in his actual possession read) to be shown to the defendant it required. See also R \ 
CAtipiMaii, 12 Cox. 4 and A v Carey 14 Cox. 214. 

5, Warrant need not be parted with.— The warrant is the justification ot the arrest by the officer and 
need not be parted with See Russell an Crxmes^p 736 

6 Where arrest Is under an order m writing under s. 56, notification of authority not necessary 
though desirable.— This section applies only to the execution of a warrant oi arrest and there is nothing 
extending its provisions to an arrest made b) the Police on an order in writing, delivered under s. oo 
Therefore tlie fact that the Police<jfficer making the arrest does not notii> to the person arrested the authontv 
and cause of arrest would not mike the arrest and detention unlawiul, although it ma) be desirable or even 
obligator) that if called upon die Police-officer should show the authontj under which he is acting 
27 C. 320. See Note 6 under s. 56 

7. Protection offered to PoUce-offieers acUog bona fide . — See s. 79, 1 P C., as io an officer entrusted 
with a warrant to arrest .4 arresting i? in the belief that /? was If resisted b) A’, he maj use all means 
necessary to effect his arrest Arr 24 W. B. Si , 4 W. It.84, 19 W. R 36. 


81 . The Pobceofficer or other person executing a warrant of arrest 
Person ar^ted to be shall (sul^ect to the provnsions ol section 76 as to secunty) without unneces- 

w?homdeh^ delay bnng the person arrested before the Court before which he is 

required by law to produce such person 

Motet.-- 1. Warrant of arrest U not a warrant of commltmeat— \\ hen die prisoner has been anesied 
b) louchint or confining his body (s. 46) and j^oduced before the Court, the wanant is exhausted. If the 
accu-^ IS to be hirdier detained, it must be under a fresh warrant or order, Sucli as an order of remand under 
a. 344 rhe vvarram lor further detention would be one of commitment directed to a jailor or other person 
having audiont) to receive and keep the prisoner, 4 B. L. R. Appx. 1. 

2, Unsecettary detention after arrest QlegaL— Detention b> a Police-officer for over 24 hours is 
punishable under s. 29 of Act V of 1861 as a wilnil breach of the rule laid dow n bj s 167, unless the detention is 
not ronltiucus, 1 W. R. 6 ; 19 W. R. 38. 





‘»r rrtM rv*»* t»» ti»»irri orl^n\^^.I 
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WIt— 82. \ ^AtTAM o' anrM nM» 1*^ f^'-oitcrl anv ilic** m 

!»■ In 5 a 

Ketn. 1 BrIUtH - Vr S 

t. Arrtft e«u\d< BrtlUK India n*|al —Tl »■ crant • *«ml "» J iiin in.il jT!' I ctl n rt^ 1J c line ii* 
aKiiln^j i» il >• lAv* f it ’ r lin'^nnrn.. I’-n ucl In lff»n<!fnt ‘tta1c< >y, 1 1 fh<- (.oiTfOment o* India 
iipi»n Un \« 0 «* 1 niin «>} i' •* H»»Walt» I Ka 1« i),«! ■-atx t ilt-jciic lilt th*" Mnni of ht^ aov-cftign 

ncbUoiTT «ndi Ian 1 11 tTrl rr arrr»t un iV warrant trfa 'lagHtralnln I niiUi India of a «ul ;ccto{thc Maim 
•i>ntS<lin<^n‘ttif lljiWal id'^Iatr Railwai \dmini»trationl»nf t JnMifiaWc U CL30 |PX>) wwll I JL IS7. Uhcrr 
an aftuM^l fr»J armlM Irj a C*n«tall‘‘ » f ilwy/r/r»r»* *»latc ami llwn lij a Hritnh lolitr ConitaH« m 
thf Rtr^drrcy ci Jryf^ il w a« *r/.f that 0 r arrr't wai made mit'idc lln!j»h India. T Bar 83. 

8. Warrant ef arrnt ef wllneaiet eataldc Brltlih India lllt|aL— The itiue of namnit for the arreat 
l>c\ontl the 1 mit» of Unii'h India ♦ f persona ii»ho»e aticn lance Imtimrctl to |rf\e mndenoc I ut \«-bo are at the 
time te*iVnt l»-iTnd the limita of nnti*h Irnlia U tlle^^al and xJiouM not !* tesoned to as v'arranti for th** 
arrest «i* i witness can ttn ler s W nnh lieetecuictl n yimf | lice In Ilnti«!i tndn FSin} Or f'oL II I 230 

4. If the penen to b« arreitcd I* In a Natlra Btau.— a lAa and Notes thereunder and thi 
lfid\e» Ertradihiam Art \\ ol IfWJ printedas A|»pendit II Ktt also 35 C. 80 (P.t) 

8. Wbta the peraon l« be arretted U ta a Brltlih pottcaatoa — Ulicii die irreti and return o' a 
fiisuiix oflernler from an) I nlish t'>"<r'»«on to Bniish India isdcsiml the f ll'winj; iroccdure shall be 
«)}»wr\-c«l 

} Mdence should lie taVen tlat (he )>cr$on at.ainvt whom tlie wamnt is applied for has absconded 
then etidcnce that an ofTewx has lieen committeil bi such person sh mid be fiithfull) ind minutely recorded 
under x 513 of the Code of Cnmiiul Proceitnrc. If the Court ujxm such evidence issues n wamnl the 
awrant should be In the form presenbevl l> a. 85 and directed as required I j x 77 Fvidence should 
be laVen shovong clearl) that the offence chtrg^ w one to which Part I <»/ tht Fug^tn t Offtndert Act applies 
or at least t certificate from the 51a5jfstnte should be appended to the wnrrani clenrly showing that the 
oSence charged therein is one punisluable with rigorous impnsonment for a term oi twelve months or more 
(stf X n of Statute 41 and 45 I icL e 6^> All the evidence should l>e inVtn d iicsvihle m the presence oi the 
I’oha-'ofhcvi' to wlmm the wuTtnt is addressed and to whom it is desirid tint the fugitive oflender should be 
delivered 

“A cup) sliuuld be nude of every sIe|vi>Miiun iiul ever} ilocumentar) exhd it tiid each copy should 
contain a dccliration, signed by the Ma).istr»lc is such dial it is j true copj of the ticposiuon taken b) him 
■sell or an exhibit produced to him, as tin. case nu) be Flie whole of the copj of the rCcord thus made should 
then lie enirubii-d to the Policcofiiccr to whom the w irrant is addressed who will be in a position to aiithenti 
cateever^ twrtion of it v*hcn produced 1 ) him in the i»ossession in vvhidi the fugitive oflender It 

“ 5\hen the i resence of the I olice-oflicer who is to execute the warrant cannot be obtained at tlie 
proceedings referred to then each copy must before being entrusted to die Pohce^jfficer, be sealed with the 
seal of die Governor or I^euienant-Governor of die Province in which the proceeding was helA AlUiough when 
tlie documents can be authenticated b) the oath of a witness m the possession from whicli it is desired to 
procure the delivery Of the offender the seat of the Governor or I leutenant Governor is not essential Ithmkit 
e\|>edieiit that the seal should be affixed whenever it can be conveniently done " 

** ff the PoUceKifficer entrusted with the execution of the warrant is unable to identify the accused he 
should lie accompanied by some person able to idenuf) die accused to the possession from which the rettirn of 
the accused is desired. —Reg Ord fl ll' P s \0 f 36l 

83. (1) When a warrant is to be executed outside the local limits of the jgnsdicbon of 
the Court issumg the same, such Court maj, instead of directing such 
for'ex^utioii^ouiMde Police-officer forward the same b> post or otherwise to anj 

jun^dTction Magistrate or Distnct Supenntendent of Police or the Commissioner of Police 

m a Presidenc) town within the local limits oi whose jiinsdiction it is to be 
e.xecuied 
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* (2) The Magistnte or District Supennmtdent or Commissioner to whom such warrant 
IS so forwarded shall endorse his name thereon and, if practicable, cause it to be executed in manner 
hereinbefore provided within the local limits of his jurisdiction. 

Notes— 1. Ontsfde the local Iimita.— Outside the local limits, but withm British India As soon as 
the boundary of British India is crossed in pursuit, the warrant ceases to have force , and the officer can only 
shadow his man and request the local authorities to arrest and secure the fugitive with a view to his rendition 
upon application duly made 

2. Competency to endorse warrants —Power to endorse a warrant is common to all Magistrates — 
Sch III, cl. ^ 

3. Arrest of person In jail.— As to the arrest of a poson coiihned injail, ^^^s 3 of Ike lYisotier^t 
Testimony Act, XV of 1869 

4. Mode of execnting warrants. — See sj» 78—80 as Xfs manner hereinbefore provided 

5 Procedure for arrest of persons at Aden — Tlie Government of Bombay has laid down die follow- 
ing rules to be observed when application is made for the arrest at Aden of persons on their way to Europe •— 

When the alleged offence has been committed outside the Bombay Presidency, the Government of. 
Bombay wnll direct the Political Resident at Aden to arrest the offender on hts arrival there, provided that the 
application for arrest is made in the name of the Government of the Presidency or Province within whose 
jurisdiction the oSence has been committed. If the application is made by an officer subordinate to anodier 
Governmeivt, the Bombay Government will consult their legal advisers as to the propnety of complying vnth 
the application. 

When arrest is to be made of an accused who is supposed to have sailed for Europe, District officers 
will be guided by the following principles — 

^1) IE application is made for the arrest of a person supposed to have left Bombay by sea, no steps 
to effect an arrest should be taken unless it is clear that the case is bona fde a cnmmal one, and not a matter 
for which a civil action might be brought, and to which a criminal colouring has been given by the coni 
plainants for moiives of their own 

(2) If It is desired to arrest a person at Aden, application should, as a rule, be made to this 
Covernment^N \V P ) which will communicate wilh the Government oi Bombay 

^3) If for any reason it is not possible to apply to this Government, application should be made 
to the Commissioner of Pobce at Bombay, with explanation of the reasons necessitaung a direct applicatioa — 
Reg &Ord, N IV P.s 10,/ 361 

6. Section applicable to warrants Issned under Act Xlll of i8S9.— Tiie provisions of this section 
apply to warrants issued under s \ollhe WorktnaR s Breach of Contract <4r/XIlIof 1859 and consequently 
such warrants may be executed ou»ide the local junsdicuow of the Magistrates issuing them, 20 M. 235, 

45T, followed in 20 A. 124 And a Magistrate to whom such a warrant is sent for execution has no discretion 
to decline its execution against a person residing in his junsdictioii, 33 P. R. 1893, p 27. 


84 . (0 When a warrant diretied to a Police-officer is to be executed 
Warrant directed to beyond the local hnutsof the junsdiction of the Court issuing the same, be 
Pohce-o^ffi ce r shall ordinarily take it for endorsement either to a Magistrate or to a Police- 

junsdicuotv officer not below the rank of an officer in charge of a station, within the 

local hnuts of whose junsdictton Uie warrant is to be executed 


(2) Such Magistrate or PoliceKjfficer shall endorse his name thereon, and such endorse- 
ment shall be sufficient authonty to the Pohce^jfficer to whom the warrant is directed to execute 
the same within such limits, and the local Police shall, if so required assist such officer m executing 
mch warrant 


M 8j 85 and US •■> hr •• they aFlJr to the Police In the Tn'en o 
e<Mob<» xrt IVnf inr* ■ «(|) 


)f Knmbar, I ave be 
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(S) WTiCTifATf IhfTT lA fTAw>n !rt W f%T that ihc dcL*) occisional b) obtammR the 
end trwTVTit o' the ^lap»*rAip or Polcp-nfhorT mthin the local limits of ahovr junstliction the 
warrant o tn l*r cxroitol tiill prr v mt "nch caccritjon the rr>Iice*ofTicrr to whom it ii directctl may 
execute ihr Axme withonl «urh md ir^^ment in an\ place lv^on«I the local limits of the jurisdiction 
ol the Court which i**uc<l it 


* (4) Till* A<vtion applies al»o to the Fohee in the town ol Olcutu 

^85, When a warrant ol arrest is executed outside the district in which it was issued 
the pa^n arrrs’rx! shxll unless the Court which issued the wamnt is within 
lYocedure on arrest twrnis milr* of the place ol arrest or Is nearer than the Magistnitc or 
District Supenntendent ol Police or the Commissioner of Police m a 
Prrs) lenq town wtthm the local limits ol whose junsdiction the nrreat was 
made, or unless secunt) is taVm iimler section 76 lie txVen licfore *uch Magistrate or Commissioner 
or Distnet Sujicnnlmdent 

I'nxedurcbyMaciv 86* (I) Such Mxgistmte or District Superintendent or Commissioner 

P«^in^n^^l'° b shxll, if the |>erton arrestcsl appears to be the person intended b> the Court 
bmuKht whicli issuetl the warrint, direct his rrmot-tl m custodj to such Court 

Protidcd ihxt d the oficncc is iMiUble and such person is rctd> and willing to give bad 
to the satisltaion ol sucli Mip'truc District Superintendent or Commissioner or a direction has 
lieen endorsed under section 76 on the warrant and such pcrvin is md> nnd willing to give the 
sccuntj required bj such direction, the ^hpsirate. District Supenntendent or Commissioner shall 
take such liail or secunt) , as the case ma) be, and forward the Ixind to tlic Court which issued the 
xranranL 


(2) Nothing in this section shill be decmcxl to prcteni i Pohetsoffietr from taking 
Accunt) under section 76 

lleie,^Form of sccunty bond, rcrSch V No 3 In hombay Assisunt District Superintendents of 
Police ha>e been empowered to act umlerlhu section andean therefore take ball See/’oinioy Gazette 1875 
p. 439 5«8.496 as to cases where persons arrested nviy be dischaiRed on executing a bond without sureties 


C >>ProolamatIon and Attachment 

87. n) If in) Court his reason to believe (whether after taking e\idenci. or not) that 
anj person against whom a warrant has been issued by it, has absconded or 
° ^ is concealing himseU so that such warrant cannot be executed such Court 
maj publish x wntten proclamadon requinng him to appear xt a specified 
place and at a speafied time not less than thirty days from the date of publishing such proclamation 

(2) The proclamation shall be published as follows — 

(а) It shall be publicly read m some conspicuous place ol the town or village in which 
such person ordinarily resides, 

(б) it shall be affixed to some conspicuous part of the house or homestead in which 
such person ordinarily resides or to some conspicuous place of such town or \illage and 

(c) a copy thereof shall be affixed to some conspicuous part of the Court house 

(3) A statement m wnting b> the Court issuing the proclamation to the eflect that 
the proclamation was duly published on a speafied day shall be condusn e evidence that the 
requirements of this section have been complied with and that the proclamation was published 
on such day 

WIMJ *^*“ *^‘*^ » And »li« word* •'•Od UomtaT were rrpMlod br*. t (1) of Ci/> Bombar Act TV 

t.Srr foot-note undrt I *3 •ub-eec (*) 



^18 THE CODE OF CRIMINAL PROCEDURE [Chap VI^ 

. 1.— GIBCUMSTANCEB UNDER WHICH A PBOGLAHATION MAY BE ISSUED. 

Notes.— 1. All HaglstrateB competent to issue proclamation.— Power to issue proclamation in cases 
judiaallj before them IS common to all Magistrates.— SA IIlj cl 4 

2. Proclamation may issue In summons-cases. — This section read with s 88 shows tliat even la 
summons-cases and as against witnesses a proclamation may be issued for the apprehension of a person against 
whom warrant has been issued but it is necessary to compl) stnctly with the provisions of the law relating 
to the issue of a warrant in a case where summons IS the ordinary mode of enforcing attendance (s 90) to lay 
a foundation to proceed under this section, 5 N. L. E. 12S = 10 Cr L. J. 806. Under s 172, Act X of 1872, 
proclamation was not issuable in summons cases against accused and against witnesses 

3. Inquiry necessary before lasning a proclamation.— These processes of attachment and proclamation 
should not be issued whenever a warrant fails of its effects The officer sent to serve the warrant should be 
examined as to the measures adopted by him to ser\e it, and if on his eMdence, or in any other manner the 
Magistrate is satisfied that the accused is evading justice, then and then only can the processes ot proclamation 
and attachment issue The Magistrate must record the grounds which satisfied him that the accused was 
absconding or concealing himseU to evade justice, 3 W. IL63; 6 W. R. 73. 

4. Fact of absconding must be judicially found.— In order to lay sufficient foundation for the issue ot a 
proclamation and the accompanying order of attachment under s 88, a Magistrate must on some sufficient 
materials, find judicially that the person against whom the proclamation is to be issued has absconded or con 
cealed himself for the purpose of avoiding die service ot the warrant of arrest previously issued against him, 
10 B. L. R. Appx. 14 . 19 W. R. 12. 

5. PreviouB issne of warrant is a condition precedent to mne of proclaraatfon.— The condition 
precedent to die issue of a proclamation is that a warrant must [lave been prev lously issued against the person 
whose attendance before the Court la required, and If the Court has no authono to issue warrant, tlie order for 
issue of proclamation and subsequent attachment ot property is illegal, as one made without jurisdiction, 19 P* R. 
1893. Where the Magistrate had no junsdiction to issue the warrant which jireceded the proclamation and 
subsequent attachment, the proceedings are illegal 14 Bom. L. R. B89 ss 1 Bom. Ct. C. IBS ^ 13 Cr. L. J. 796 ; see 
also 4 H. 393 

6. What would amount CO absconding.— Absconding does not necessarily imply change of place, but 
may be effected by concealment If a person, having concealed himself before process issues, continues to do 
so after it is issued, he absconds, 4 M. 393. To be deemed an absconder it is not necessary that a person ^oald 
be proclaimed as such under this section, but it should al<!o be noted Uiat an absenl person slioutd not be 
assumed to be an absconder without due inquiry and nolice, Weir II, 40. 

7. Fanishment for absconding— Absconding to avoid service of process, issuing from a public servant 
is punishable under s 172, 1 P C , with simple imprisonment for one month, or fine of Rs 500, or both. Non 
attendance m obedience to proclamation issued by a public servant is punishable under s 174 I P C- 

7-A. Statement in writing must be made.— Magistrate when acting under this section should invariably 
make an endorsement or statement m writing validating the proclamation, as required by sub section (3) 

6 P. R- 1917 (Cr.) 

7-B. Stnct compliance with the provisions ot this section is nece'^sary to legalue issue of proclamation 

6 P. R. 1917 (Cr.V 

IL— MODE OF ISSUING A PROCDAUATION. 

S. Form of proclamation —As to the lonn of tiie proclamaUon requiring the attendance of an accused 
person or a witness see Sch. V, Nos 4 and S, respectively 

9. Not less than thirty days from the date of pnblhhlng — In the 1872 Code the language was ‘ withm 
a fixed period not less than thiry-days’ The present Code cleared up the doubt as to the conimencemeiu 
of the penod for the appearance of the person absconding ty adding the words "from the dote of publishing 
such pTOelamahon, t e , ironi the date of the complete publication b\ doing all that is required by cl (2) of this 
section, 10 B L. R, Appx. 14 <= 19 W. R. 12 

10. Effect of not giving thirty days* time. — A proclamation issued under this section agamsf aq 
P^*^®** should give thirty days' time for his appeamnee from tlie date of the proclamatioa Where 

ihU is not done the proceedings are liable to be set aside, IT M. L. 3. 433 6 Cr,L.J.832j 19 M.S. 
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It. rreTHt»Bi to piklktltoa mttt ttrl'Uy |rmi<i im o( cl. (3} to tite pul hih 

i"*? ci( pnyJamstj-wi »it Impffativ" iirt-1 ftmrj !> «itfi lh»m xtlll \hlite lh<5 pfryiinvuioa AH th« 

lV"e« nvklf^ rT^-»ai’e<1 tn nt aA 'p »«l n A S7J. 

IL Iftttnttlofti rtfkPdlfi^ yiMIcaOft* ef procUnatlan.— Pol ce^flrrcn anltl^ h^M re*poa<ib'« Out 
I ' prmi'ion« o* thW *«iic>n rcUli\-^ »<> th'^ fnil cation « f th** j»oclamition are 'tnctl> mmplWI with. Hie 
C-*ano‘r»i*rr«-S'^ll ♦ul'tnit a rrjwTn I'nt th^ mj*y for iV Court ua* duly aFiied In the presence of 

wltnMv?v an 1 the Pohcc In ili* 'Io'umH will «ul>mlt report In tho «am<* nvtnnrr tliaijono cop) wa^ ported up it 
th** PoliCT^titfon. and thatth<*cop) lir th' at«*<oiuW'i tillice wia duly read out In a comj Ictiou^ [wrtofllie 
\ilhpe, and tint It a*ttT«arJ» prwted op at thconlintf) place of alodc of alxcondcr Tlicmmcso! the 
principal fe»iJcn a Ovtull aUaa-a piacn aa «ntn(^a»‘a to Uu* proclamttion Mvin;: been smedpropcrl) On 
receipt ol thi* retuma H rar^ll In^ la correct the Coort-*»tlKef ahould nune th- ^laspalrate to record a proceed 
ir^j ttatinj that tlic pnichmition w aa dul) ma le an I Circfiilt) dcclatinj; the dale on ulilcli it wn' niade, as the 
titm of thlrta dt)'a will ron fnini the dale aoaacenalned anil declireiL II the acciiacil doca not appetr within 
the time «pecifed In the proclamation tlte Maglatritc ah wld lie aolicltcd on lia expif), ti rceonl a formal 
pTXreeilms; declannc th^ property attached to at the dt*ioa.d of Oo\rmment. — /c>!X' /\f Code / 

tl Shall b« read In town or TlUad«.*-5cc It M Sami Note in to a xs. 

It. AbMBce of itatemeBt la vrltlni talldatin^ preclaraalloB— Effect of^When there U no endorae* 
ment or statement in WTltinj: made b) Uic Court aalidattnj; the i>n>chm.ation there l« noproclanvation according 
TO Uw tl k. 21S 

is. Magntrate toa^ht to carefalljr pmerte the proetamatloni aad tee that the le^el fermallllet are 
compiled with.— Magistratca ought to lake particular care In caaea where a Courtis naked to confiaeate pna'aie 
propert) to preserae proclamationa and the recortls muat t>e ao clear aa to Mtisf) the Court tliat all the legal 
formahties were dul) oliseraeak Where therefore lncouaei|ocnccof the lamer Couria neglect to olRervc the 
imperauve protisiona of the enmiaal law these matenala were not fonJicoming held that the order must be set 
aatde ami the iwopert) atuched retunieal to the petitioner 14Bora.L.R tl3n l Bem.Cr.Ca. 101* ISCr L.J fll 

in.-COHSEQUEHCEB OF NOT OBEllHO PRODLXMXTIOW. 

16 Held to be in eontempc— An accused person against whom a i>rDcUination has been issued must, 
until he has surrendered !« regarded asm contempt an 1 the Court will not entertain an\ eppllcation onhts 
behalf, lie should appear liefore the Magistfate and apph to him to be ih«diarged on the ground that the 
warrant is iiilormal orotlierwiH. offer some explanation I y wi) of purging his contempt and nt the same time 
aj plication migfit be made for the release of Ins propert) It will then be the dnt> of the Niagistrate to deter 
mine^i/rficjff//)' whether the warrants ar« valid and when he has done «o, the person against whom and whose 
property the warrants are reapectliel) issueil ma) if he l>e *o ad\i<e<l appl) for the revision of the procedingJ, 

S M.-W. P H C. R. ««t , S W R. 71 ’ 

17 PnnUhment for faUlng to attend In obedience to proclamation.— A warrant which directs the 
I olice-ofliccr to apprehend an offender is addr^ed to die 1 olice and not to the offender himseli. It is neither 
summons, notice nor order to such offender therefore where a warrant is issued against a proclaimed offender 
and he appears wUhm the time limited by It he cannot be proceeded against under s 172 I P C but if he fails 
to attend in obedience to the proclamation he should Iw. proceeded iimler a t74 of the smie Code 8 W R 7l 

also 7 K - V P. H C. B. 30 , 9 W. R 70 , 28 P R 1890 

18 Cost of proclamatiou when to be paid by witoesc.— When a | roclainalion has been issued for an 

absent witness if the witness shall afterwards appear and the Court shall be of opinion tliat sucli witness had 
absconded or concealed himself for the purpose of avoiding the service of a warrant upon him such Court maj 
order the witness to pay the cost ot the proclamation 92. 

19 Proclamation and attachment may bo ordered flmoltaneously — A Magistrate ma) boUi issue a 
I roclamation against an absconding offender under thia section and also make an order under s 88 for the 
attachment of his property st nr lianeonsl^ 29 C. 41 
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88. (1) The Court i;>buing i prochmition under s 87 maj at anj 
time^prder the attachment of anj propert) moveable or immoveable, or 
both belonging: to the prodaimed person • 
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1 (2) Such order shall authorize the attachment of any property belonging to such person 

within the district in which it is made , and it shall authorize the attachment of any property 
belonging to such person without sudi district when endorsed by the Distnct Magistrate or 
Chief Presidency Magistrate within whoae district such property is situate 

(3) If the property ordered to be attached is a debt or other moveable property, the 
attachment under this section shall be made — 

(a) by seizure or 

(d) by the appointment of a recei\er , or 

(f) by an order m wnting prohibiting the delivery of such property to the proclaimed 
person or to any on his behalf or 

(d) by all or any two of such methods, as the Court thinks fit 

(.4) If the property ordered to be attached is immoveable, the attachment under this 
section shall, m the case of land paying revenue to Government, be made through the Collector of 
the district in which the land is situate, and in all other cases — 

(«) by taking possession , or 

(/) by the appointment of a receiver or 

( f ) by an order vn wntmg prohibiting the payment ot rent or delivery of property to 
the proclaimed person or to anyone on his behalf , or 

(A) by all or any two of such methods, as the Court thinks fit 

(5) If the property ordered to be atttached consists of live-stock, or is of a perishable 
nature, the Court may, if It thinks It expedient, order immediate sale thereof, and m such case the 
proceeds of the sale shall abide the order ot the Court 

(6) The powers, duties and liabilities of a receiver appointed under this section shall be 
the same as those of a receiver appointed under Chapter XXXVI of the Code of Civil Procedure 

* (6-A) If any claim is preterred to or objection made to the attachment of any pro- 
perty attached under this section within six months from the date of such attachment by any 
person other than the proclaimed person on the ground that the claimant or objector has an 
interest in such property, and that such interest is not liable to attachment under this section, 
the claim or objection shall be inquired into and may be allowed or disallowed in whole or m part 

Provided that any claim preferred or objection made within the period allowed by this 
sub-section may, in the e\ tnt of the death of the claimant or objector be continued by his legal 
representative 

* (6-5) Claim'ior objections under sub-section (6 ^)may be preferred or made m the Court 
by which the order of attachment i« issued or, if the claim or objection is m respect of property 
attached under an order endorsed by a District Magistrate or Chief Presidency Magistrate m 
accordance with the provisions of sub-section (2) in the Court of such Magistrate 

* (,6-0 Every such claim or objechon shall be inquired into by the Court m which it is 
preferred or made 

Provided that if it is preferred or made in the Court of a Distnct Magistrate or Chief 
Presidency Magistrate, such Magistrate may make it over for disposal to any Magistrate of the fir=t 
or second class or to any Presidency Magistrate, asthe case may be, subordinate to him 

• • .b •»« nn» wm addxl bj lb« Cr P C Amradncnt Jlrt (XVUl of M’S) ■ 13 
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*(<>■/?) Aoa |irr«<Tn who'C c*aim f^»*cxtion ha# l>'m tliiAllowrtl m whole » r m port \iy 
an ortIfT tinier «til»*rriion i*A ma) tnthm a pencwlof one \rir from the due of such order, 
inMitote a 'U t to r'^al’nh the rn,hl whuh he claim* in rc^p^ct of the propert) in ditpiitc Inil 
vul'-ect to tlic rrsiU • f » icJi * 1 1 if an\, the • nler •hall l>c cnnc!u«ive 

^ ((vA ) If the procLnmctl p'T'oti a| |n i»a within the time sjicafitd m the proclAinatu n 
the Court *hall make an order rclms nj. the |>roj»ert% from the attncfimrnt 

(7) If the I ifKhtmed pcrvjo d >cs not npjimr ttilliin tlic tunc *pcafic<l in the procia 
m.!lion tl e pmptitt un ler attachment shall I>c at the dMjKJMl of Ooternment but it sliill not liC 
sold until the exp ration of *ix mnntha from the date of the attachnicnl,t and until an) claim t 
prcferrctl or ol*jectinn m-adc tintler suKsenion frA haa liecn diajwscal of under thit sula-scction t 
unles* It I* stiliject to «|>cc»lj and natural dccaa or the Court considers that the sale would be for 
the iKTiefit of the owner in nther of which ci*ea the Court niav ciiisc it to be sold whtneaer it 
thinks fit 

Role*.— L Chapter \\\\ I of die Ct /Vo Gsfr Act Xl\ of issts *«. SU3 504 now corresponda to 
Ord XL of the CT- An C /r Act \ of 

3. Farm of order of atuehmeot.— As to lurnii of ontcr* of atuchment to compel the attendance uf a 
witness or the apjacarance of an accused Jc/ Sch. \ So « 

S. BecUon applies to «ltBest.-~The pro\ts{ itis trfthe section ore applicat 1e to an absconding witness 
•gainst wliom a warrant has lieen issneiL Tlte ImmosTaWc propertj of such « itncM is now liable to attachment 
It was not so under Act \ t f 1872, a aS3. 

i. TRliatlla^tratetempevered.— AIKVosifaaal tiagistraies la>epoucrln attach and sell propertF 
in cases jud aall> before thent— III <4 S 

5. PreceedlB0 of KajbtraU net empowered Toid.— if an> Magistrate nut being em(iowered b) law 
Attaches and sells property ui <1er this section his proceeding slull be sold.— .S 530 <'4 (oV 

ATTAGHHENT 

0 When atuchmeat may be ordered, — Has ing regard to the bngoage - at any time employed in the 
present Code atiachmcni might eicii l>e simultaneous with | roclamation nn ler s 87, 29 C. 417{ 6 C. P 33 

7 Attachment raett Immediately follow proclamation,— A j roclamation was issued under this 
secuoa requinng the attendance of the appl cants on a certain date. They made no appearance and then an 
order was passed for the attachment of their pi'opert> under v US They appeared before ihe attachment I/e/d 
that as the attachment of property Is intended to enforce the attendance required by proclamation it was illegal 
to wait till Uie period speaf ed m the proclamation has expired and to order attachment because the proclamv 
tion has not been olwyed 6 C. P 39 

B Opportanfty to show came before auaehment. — An order of attachment made against an absconding* 
•offender without permitting him to si ow cause against it and after he is nj prehended and brought to tnal 
before the passing of the order is bad The fact that the |>etitionei's plea had been otemiled m his tnal for the 
substantive offence with which he was charged is no just fication for not giving him opportunity toshow cause 
against the order of attachment 9 W R 8 

9 What property may be attached — there seems to be a cunHict of view in the Madras Higli 
-Court as to whether or not the undivided interest of an absconding co>| arcener in the property of a yoint 
Hindu family or the undivided property itself could be ittacl ed under this section S^e Weir II, 43 and focf 
note also 9 C. 861 and 23 R L. R, 1919 <= 16 Cr / 166 In 9 B !<. R, 382 It was htld that the unascertained 
share of a partner in the assets of the partnership than in the hands of a Recevier appointed by the Court 
under a winding up order wns not attachable such share not being property belonging to the defendants 
IJutin9B L.R.S86,it was /^/rfthatlhe share of a judgment-debtor m partnership with another person who 
alone was m possession of tl e property at the time of attadiment was liable to attachment but thtt the 
attachment must be by prohibitory order ai d not by seizure as under s 271 of the old Or Pro Code See 
now s 62 of the Code of1908 

* AdW by Afi (XTIIIof im tlnwrUd by Act XV 111 of 1913. 
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10. Irregnlarly in pablication of proclaoiatioa will vitiate order of attachment.— An accused 
person foruhose arrest warrant had been issued having absamded, a proclamation was issued and affixed to 
the Court house on the 6th November reqinng him to appear on thellth December, 1893, and his property was 
attached The proclamation was not published at tiie village where the accused resided until the 15th oi 
November. The accused surrendered on the 25th June, 1894, and applied for restoration of the property under 
s 89 and an order was made by which the restoration oi his property was refused The accused preferred a 
petition to the High Court for the revision o{ that order Held, that there was no legal proclamation under 
s 87 of tlie Code, and that the order should be set aside, and the attachment declared void, 19 U. 3; 14 Bom. 
b. R. 163 = 1 Bom. Cp. Ca. 104 = 13 Gr. L. J. 293. This should now be read subject to the provisions of s 537 
(a) which provides that no order passed bj a competent Courtshall be reversed in revision on account of 
irregulanty m proclamation or order, etc 

11. Effect of not preservmg proclamatloiu— Note 15 to s 87 

12. In spite of irregalarity attachment to eontinue, so long as party is in contempt— Where 
property was attached without observance of the due formalities prescribed by law, the High Court declined tO' 
quash the attachment, holding that the plea of informalities could be considered on the surrender of the 
fugitive, but cautioned the Magistrate against a sale until the needful formalities were earned out, IT W. R. 10. 

13. Dacmg attachment, property cannot he attached by Civil Court.— In 9C.86t, it was heldM&i 
alter the date of attathment under this section, no title could be conferred by an attachment and sale, 
subsequently made in execution ot a money decree by a Civil Court &ee 5 Bnr. L. T. 113 a* 6 L. B. R. 87 
13 Cp. L. J. 568, where it v\ as held that a mere seizure of property by the Police of an absconding accused with 
out itking proceedings under ss. 87 and 88 does not confer an) right in Government so as to defeat the claims 
of attaching creditors by any subsequent proceeding under ss 87 and 88 

FORPEITORE 

14. Shall be at the disposal of Government.— A formal proceeding should be recorded declanng tlie- 

proiwrty attached to be at the disposal ol Government But though at the disposal of Government, it should 
not at once be for/erted to Government Forfeiture ot property of an absconding offender who appears 
within two )ear8 from the attachment of hia property, should not be carried into effect until after a regular 
luquir) into the cause ot the offender s absence 6 W. R. 73 , 3 W. R. 63 Although an order may be passed 
through mistake or inadvertence declaring the property of the accused to be at the disposal of Government, 
)et when the accused does noi attempt to show that he has not been evading justice, the Magistrate is com 
petent to make the order —Ibid ^ 

In 31 M. L. J. 120 » 17 Cr. L. J. 396 (P.B.) ihe effect of attachment of the share of a member of a Hindu 
joint t imily was coasidered The attachment does not effect a severance of tlie share It onl) secures to the 
Government the enjojmeiit of the income during its contmuanoe 

15. Condition precedent to forfeitore.— Before the passing of an order declaring the property ol an 
vecused person who catw\ot be round, to be at the disposal ot Government, there must he a pYoclamatU3a 
sijeciiying a Ume within which such person is required to appear But belore a Magistrate can issue such a. 
proclamation, he must be satiahed that sudi person lias absconded or is concealing himself for the purpose of 
avoiding service of the warrant, 6 W. R. 73. 

16. Forfeiture when to be declared.— Forfeiture oi property of ail absconding offender, who appears, 
vvitlnn two jears from the attachment of his property, should not be carried into effect until after a regular 
inquiry into the cause of the offender’s absence, 3 W. R. 63. The declaration of forfeiture directed to be made 
in s 184 Act XXV’ of 1861, was intended to be in furtherance of a matter of procedure, and not simply as a 
mode of punishment for contempt of process, tlierefore where the person affected by the proclamation has 
come 111, or has been brought m it ought not be made at all becuse, liy that time its purpose has been 
effected though even possibly by other meins than tbU of the process that was evaded 10 B. L. R. Appx. 14^ 

19 W. R. 12. 

16.x. Vlhere property attached under (ffvd Coart decree before attachment and proclamation 
vnder thli eectlon, no right accrues to Government.— The Police seized certain opium belongiiig to an 
1 'swndiiig accused under s. 25 of the Police Act \n August 1911, but no proceedings were taken unders.57 
umil I)ecemlK.r. Ion and the property was held to lie forfeited to Government under s. 88 m February, 1912. 
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rrt(» ihtretn, a cmiltrr o( ih** *rn7*ed filM a tmt «fvl Rnt tfw firOii«t}'attich'sl JtxIfiTjrnt in September, 

I Pit, and Ift Octnlie-, |P1 1. appli"*! It" pr>«^^UTn*Uftn ainl<-^teof ltv» pft»|>efty. Nit tN* Dutrlct Majjittrite refowd 
to hand mrr the prr*f*'^ r>1'e<li»'no»' to the onW of CKII Court Utld that Ifv rtfiivil of the DUtrict 
Masri'trate to hand mrf l!tr propnlt «a\ t»onis At l?x» llnK of aita'-hm^nt an<l I'OKUm-Ttion of mIc in the 
tixtl 0>iiTt no artum had ulrn tindef a. n? •< an 1 vi nf> njlit* had occiiic<l to Goteniment under 
a. fw and the »ub»eqornt c^taKiUiment \n Gorenmvmt of It* rijjhta aJtoutd not allowed toovemdethe 
r-rdito^' claltnain Octrd>er, jotl, S Oar. L. T. 113 m • L. B. It. 5T «> IS Cr. L. J.MS 

CLAIU8 OF THIRD PARTIES. 

Under the prev:nt a tviulment !>} the Aillitlon of aMlKfonvr* S>A to 6*E, proNT'ion-. i% made to 
de^l with daim' of thml panic' analopivo to order XXI, re. S9 to S3 nf the Lode of Cnol Procedure (1908) 
for the in\estl{:ation of clrim' and ob^'^rtionv And »o such procecdinjfi rtrjiiinn^ the ^!^glst^3te' to 
ir\c»ti,,alc the claim' of third pirtic' would be now |u(liail |»'ocecdingp wilhin the mcining ot section 4 (M). 

J7. Remcdf of aggrleted party h by el*lt talt—tt here the Mngt'trttc cm ih<- remedj theaggTie\ed 
part! IS b) aid ariit agaimt d>« fnircliiMm. 7 W. R. 33 1 37 A. 571 ; tO H. IS | 4 L. B. R. 109 ; a civil suit is 
mainuimblc If) the rqii owner to reoncr the proiicrtyntlaclicd and for dinvtgc' done to the propenj while it 
w Hs It the di'|x>u1 of the Cov-enim'-ni, 74 C. SU. .Ve lUt 11 W. B. (Clr ) 329 ( 17 W. R. 10 } 8 W. R. (Civ ) 207 ; 
23 W. R. SO t 1904 A. W. R. 1S9 


SALE. 

18. Sale cannot be set ailde In revUIoa.— Where t wile hu uLcn plice and die purchv«er!> have 
avjuired some sort oi title, it ts evat open to the High Court in exercising iic revi'ionil power to pn." an order 
''‘feeling the title of perons wdio arc 'tnngers to the legal pfocetdine' in which the order it msdo, whiNver 
hreguUnties there nu) have been m the pmceedinga,!! A.114. 

14. Sait lies to reeerer property from aaeUon'parehaur.—U here the pro]fert> of an alleged abscond 
ing offender it attached and sold b) a Court purporting to act under this seaion and it turns out that the 
l«roclafTvdion of Mle it irregular and Itlegd, there H nothing to Inr a civil suit by the owner of the propertj so 
sold to pureue the same in the funds of a purchaser, 1904 A. W. N. 199. Where a procLnmation failed to state 
the time within which and the phee at which the absconding part) should present himself to save the sale of 
Ms projierty, it wat /le/J that there having b«n no violation on the part of the accused of an> of the conditions 
imposed by the proclamation of 'ak, no order (or sale could legally issue, and Inasmuch as there is no provi 
Sion in the Code for rLstilution under such circuiii'UiKes, the Civil Court has jurisdiction to entertain the suit 
lor «eUing aside tlie illegal sale and lor recovery of posscsMOii ot the property, 37 A. 972. 

20. Effect of tale of ancestral property.— In 19 P. W. R. 1909, a 1- till llencli ot die Punjab Chiet Court 
Add, Uiat when ancestral property of a persim subject to the Punjab Customary I.a\v H attached and sold uhder 
this secuon, onl) his life-imerest is disposed of but not tin. right ot inlieritaiice alter his death of his lineal 
descendants or collaterals Jon^sTO^F, J eonlni, /W</, that ujion such a sale the fee of the property is sold 
and nothing remains for the heir to inhertL The sale transfers tlie jiersonal rights onlv of the absconder and 
alter his death the reversionere succeed to die property and arc entitled to recov er it from the purchaser 92 P. 
R.1915 (Civ.) The undivided interest of an absconding person m a joint Hindu famil) can be atuched under 
s 83 The share m.ay be realised b) aKeceiver But such attachment orderdoes not effect serverance of statu', 
31 M. L J.84: 120. 

21. Sale of laud tabject to lease.— Wlieii the laud sold was subject to a lease, it was diat die 

sale should be subject to the right of lessees to remain in possession until esjiirv of the lease, 9 P. R. 1908 = 
29 P. W. R. 1908 = 8 Cr. L. J. 260. ^ 

22 Title of vendee at magisterial tale U tuperlor.— Where the property ot an absconder(not his right 
title and interest) is attached by a Magistrate under s 88, and during the subsistence of such Attachment ts 
again attached m execution of a money decree bj a Civil Court and sold, the vendee at the Court sale has no 
superior title to that conferred on another vendee at the sale ordered b) the Magistrate , for, so long as the 
attachment by the Magistrate continued no title could be conferred b) an) attachment subseqtientlv made 
9C.861. . \ 
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23. Sale of lattd'payiol reTenne to OoTernmest.— The following rule is in force in Bengal as to the sale 
of re\ enue-paytng land attached under this section — »"Tlw High Court haver epresented that Collectors 
districts who hold sales of land-paying revenue to Government from time to time, could more conveniently 
and advantageously hold sales of such attached land as is abo\ e referred to situated within their jurisdiction 
than could Magistrates especially m cases where the Magistrate is in another distnct The Board therefore 
duect that Collectors will in future, comply with the requisitions of ^lagistrates to hold sales in such cases, and 
It IS further directed that, in these cases the procedure in respecLof the advertisement, sale and dehveiy of 
possession in the case of sales m execution of decrees of Civil Courts under Act XIV of 1882 (the Code of Civil 
Procedure) may be stnctly followed”— C 0 No 1 of Mth August, 1878, CaL G R and C 0, fi 6 

89. If, within two years irom the date of the attachment, any person whose propert) is 
^ ^ ^ j or has been at the disposal of Government, under sub-sea (7) of section 88, 

ed property appears \ oluntarily or is apprehended and brought before the Court by whose 

order the property was attached, or the Court to which such Court is subordi- 
nate, and pro\ es to the satisfaction of such Court that he did not abscond or conceal himself for the 
purpose of avoiding execution of the warrant, and that he had not such notice of the proclamation 
as to enable him to attend within the time speafied therein, such property, or, if the same has been 
sold, the net proceeds of the sale, or, if part only thereof has been sold, the net proceeds of the sale 
and the residue of the property, shall, after satisfying thereout all costs incurred m consequence of 
the attachment, be dehvered to him 

Kotei.— 1. Wh&t Uagbtratcs empowered — Power to restore attached property is common to all Pro- 
vincial Magistrates III, d 6 

2 Scope ot tectson.~This secuon prescnbes a remedy where there i$ a good and legal publicauon 
but offers no facility for contesting the legality of the proclamation, 22 A. 210. 

This section applies where the validity of attachment proceedings is challenged on the ground (1) that 
accused did not abscond or (2) that the proclamauon was defectne, 39 P. It 1917 (Cr ) 

3. Application for restoration need not bo made hy the penon absconding— Though the appliotion 

under this section need not be made by the accused, it is none the less essential that the absconding accused 
should appear md prove the facts required, tns , that he did not abscond or conceal himseli for the purpose of 
avoiding the arrest, and that he had not notice of proclamation facts pecubarly within his knowledge, IS Bom. 
Ifa R. 175 ^ 2 Bom. Cr. Cas. 36 14 Cr. L 3 237. 

4. Time limit for restoration —The adverbial phrase “ vnthin two years from the date of attachment 
in s 89 qualifies not only the word “ appears” but also the word "proves', which is connected with the word 
"appears by the conjunction * and, therefore it is not enough if the accused person appears voluntanly or 
IS apprehended or brought before the Court within two years, 15 Boro L. R. 175 = 3 Bom. Cr. Cat. 36 = 14 Cr. L. 

J. 237. 


Application under this section, it made after two years trom the date of attachment is not entenain- 
able 6 P. R. 1917 (Cr ) , 28 Bom C. R. 719 

5 Evidence must be adduced In presence of person alleged to have absconded. — The words * appears 
voluftiartly or tsbroiightl etc , imply that the evidence to prove that the accused was absconding as well as his 
evidence in exailpation shall be heard in his presence, and a jiklicial determination shall be come to upon the 
point 

It seems anomalous that a person should be convicted oi a cnrainal offence unders. 172,1 P C, with 
out anopportumty of giving an aiisv er to the charge, and the intention of the secuon will be earned out if the 
Magisuate levies Rs 1,000 (the extreme fine allowed by s. 172, 1 P Q.)plus costs, and hand over the amount to 
Government subject to vviUidraval if in the end the absconded witness should be found and on trial not fined 
or fined to asmaller amount To dispose of the case finally in the witness s absence might insome instances 
prevent the infliction of imprisonment where it was most deserved. — Hist’s Bombay Code, VoL II, P 979 
Taking a witness s answer supposes the man makes his appearance, 2 W. R.45. Where a retusant witness 
does not make hts appearance, the Magistrate may sell any part of the attached property and recover the amount 
of fine imposed on him and the fine i» not illegal by reasons of the witness a answers to the charge not having 
been recorded.— /6»</ 
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€ rffrfelttrf «f preptrij — W N»»te H W* 

7 Q&tmi ef Iklrd pkrUe« !• HUehed r^operty —Sre Sotr» 17—21 under « M 
t. VDiea itic t>M crttttd tiUi In » third pftrtr« It will net b« let uidfl In retliloo — Vr* 33 A 316 { 
37 A 573 tin Icr \otf 22 to Rn 

t Wh&t ftmevnti to rftU!n| of attothmenL— \ M4|;i«tnt « diicctton to ht« 9ii!<OTtIinitc to unte tu 
Lk Co’lccm and autlvxlrc tli'* tallne oT nf a irililn attirl ment nlll artVD int J» an onI'T alcasing the 
ITopcjl) fnwi attad riK-nt S W R. &. 

10 Appeal.— ^>rilcr5 iin kr thk are app^tlal k— r»*/r «. 4os 

ti RetUlon.— Hipli Crim mij rr\iv: orders iiiiW tlti« Motion 19 U 3; 33 A 3I6( 10* P L.IU 
1111 — 13C.L.J 1(3. 

D— Other Rates regarding Processes 

IsMJc of «-amnt In 90. A Court ma\, in anv ca^ in which »l !•* Lmj»ouercd b> tins C(>tlc 
lieu<»f or In addition to issue a summons for the npi>canncc of an) person other than i juror or 
to 'ummonv asvsvjr, issue, ifter rccordiOK tts reasons m wnttnjj a warrant for his nrrest , « 

(a) If cither Ixrforc the issue of such summons or after the issue of the same, but before 
the time fixed for his appearance the Court *«c« reison to btlicsc tliat he has absconded or will 
not o!)C) the summons , or 

(A) if, at such time he fills to i|)|>cir and the summons is prosed to have been dul) 
sersed m lime to admit of hii ippeinng m iccord-incc thereuith and no reasonable excU'C is 
o'Tered for such failure 

Rotev^l Form of warraoc— As tu form of the wamm in die first in’ll nice to I nn^ up i witness 
iff Sdi. \ , Vo 7, fott • 

1. Varraat caaaot be Isseed Boless samraoBS be biaable.— Tins secuon as tu die issue of warrant is 
applicable only m cases where the Court is empowereil t > issue a summons. When the accused is discharged 
under s, 2i3 a District >fagi»traie has no authonty to kmic wnmni for his arrest until the order of dischirge is 
set aside ind the case is taken to his own file 15 P R. 1893. 

3. Effect of not recordlog reasons in writings —Where n Court issued a wnrrant for die arrest oi a 
witness Without recording itsnsasens in wniing therefor ArA/that die warrant of arrt.'st was dlegnl and vitiated 
the subsequent proceedings including cxinviction fur resistance to an invalid | rocess. The adoption of a 
stereotyped pnnted form is not asufliaent compliance with die tm]>er’iti\e bnguigeuf thesection 38 C. 769 
See also 6 If L. R. 125 noted below Sec ^bo 39 U 1089 iml 50 P L. R. 1918 , but see 18 All. L. J 1149 [can/ra). 
Held by the Pull Bench (CHATT&xjtA J dtssenhng) that WThere the Magistrate has matenab before him to 
whidi he has api lied his judtaal discretion and which ire sufllaeni to justify the issue of a warrant in the first 
instance and states the reasons on whidi the Magistrate relied it does not become invalid merely by his omission 
to record sepinlely die reasons lor Us issue under s 90 ol the Code Tlie words • after recdrding its reasons in 
writing are not mandatory but directory {2&Z.19I9, overruled) 61 C. 1 — 37 C. W N 857 

4. When warrant Is to be Issned In the first Instance, cl (ok— A Magistrate cannot issue a warrant 
of arrest against a witness unless he is first s-Uisfied that the witness will disobey or has disobeyed the sum- 
mons served on him H W R. 20, or unless due sen ice of summons be proved 7 W B. 37, or unless the 
Magistrate has reason to believe dial the witness will not attend to give evidence without being compelled to 
do so 4 B L. R. Appx. 1 — 13 W B. 1 

5 Conditions for Issne of warrant wflder cL(A).— A warrant ought not to issue unless due service of 
summons is proved. A warrant of arrest cannot be issued in cases in which n summons should ordinarily 
issue unless the summons should be proved to have been duly served in good time and a Police-officer’s 
report that he served the summons is not evidence of summons under ci (5) of this section 8 I4. B R. 116 A 
ilagistrate ought not after the issue of a service of summons wder the issue of a warrant unless he first placed 
on record his reasons for considering that the vccused has been duly served and that in spite of such service 
he had failed to appear without reasonable excuse 8 N !•. R. 185 

6 Warrant shoold never Issne when inmmsQS wonJd be infflcient— Great care should be taken that 
a warrant which implies persona! arrest and restraint never goes forth when a summons to attend would be 
suffiaent for the ends of justice and any attempt tocoerce or restrain a party who has been summoned only 
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[Chap VII 

should be checked and punished It must be imdostoud that the Pohce wU carr> out to the letter the instn c 
tions issued in the wni banded o\er to them, and with the Magistnte iviJI rest theresponsibiJit) ofthecoiKe- 
<iuence of an infonml or illegal process beanng bis seal nod signature— Or Chap XI I t 144 'sec 

3 L, B R 116 

7 Treatment of arrested witnesses —Witnesses, brought up under arrest should be dealt with not as 
criniinals butsimplj as persons arrested on asil process — IPrWiwj 107 It is competent to the Magistrate to 
admit such witnesses to bail Weir 11, 39 

8 “Absconded — As to the meaning of the word ir I H 393 and Note 6 under s t)7 for another 
definition Beng PoL Code p 392 

9 1. When anj person for whose appearance or arrest the officer presiding in any Court 
IS empowered to issue a summons or warrant is present m such Court such 
io^i^earatv^^ bond officer may require such person to execute i bond with or without sureties 
for his appearance m such Court 

Note. — In 1901 A W N 35 it was held that when a Magistrate suspected that a witness who was present 
in Lourt might in the future be kept out of the \nj b> the accused neither s 91 nor s. 496 justified his arresting 
her and placing her m the lock up 

92, When an> person who is bound by any bond taken under this 
Arrest on breach ol Code to nppear before a Court does not so appear, the officer presiding m 

bond for appearance such Court maj issue t wirrant directing that such person be arrested and 

produced before him 

Note —Proceedings njay aKo be ukeii under s Sl4 to forfeit the bond Although a person might 
be able to show that he was not guilty ol an offence with which he had been charged yet dunng the pendency 
of the charge a Magistrate could certain!) require the accused person to give a bond for attendance and the 
acet sed person whether guilty or not was bound to obey the tenns thereof 17 A L. J 503. 

Provisions of this 93. The provisions contained in this chapter relating to a summons 

chapter generally ap- warrant and their issue service and execution shill so far as may be 

plicibie to summonses , , . j j , A , 

and wirtants of arrest apply to every summons and every wirrant of arrest issued under this Code 

Notes.— 1 Vltnesses arrested may be admitted to ball— Having regard to the provisions of this 
section read with s 76 it has been held that a Magistrate may admit to bail a recalcitrant witness arrested 
under s 90 Weir 11,39 

2 Shall apply to exery summons— including summonses to jurors and assessors under s. J26 

3 Exery warrant, » / warr iit ol arrest ^rch warrant warrant of commitment to custody warrant 
ofexeciitfon warrant of release etc 


CHAPTER VII 

Of Processes to compel the production of Documents and other Moveable 
Property and for the DrscovcRV of Persons wrongfully confined 

A — BuramoDB to Produce. 

94. (1) Whenever nn) Court or imnj place bejond the limits of the towns of Calaitt i 
and Bombay any officer in charge of a Police-station considers that the 
dure"''d«um 'n production of any document oar other thing is necessary or desirable for the 

other tl purposes of any investigation inquiry trial or other proceedings under this 

Code b) or before i4ich Court or officer, such Court may issue i summons 
f r '.ucb jffictr a written order to the person in whose possession or power such document or thing 
IS b< licvcd to lie retjuiring him to attend ind produce it or to produce it at the time and place 
stattd m the summons or order 
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Fs or mocrv^rs to comiti tiii rnomcnos or r>oo.>f^^T‘i rrc. 

(2> An> prf«^ rrrpitmi lhi< *pctimi m{Tclj lo prfxlnrr n iloaimnit or otJirr tiling 
'•hall drmwJ lo hixr cntop’ ol mtb thr r«|mMOon if lie nusrs «nclj <loaiment nr tfitnp to f't 
protlurcxl in'irad of attmdmp pCT«onaIl> to pro»!iJci llic •wiim 

(3) Notlnnc in t)i«' ■«xiion •hall l«r ilmnc«l to afift-t tht lull in I \i(lfn<x Act Ifi7.’ 
VI IZ"* «n«l 124 or to ajipU to a l«itrr p«>«t-nrd or otlur doaim nt cr any fnircel cr 

thn^ in the niModi ol tlir PoMil or TcliTjriph 'nithonuc^ 

HetM.— 1 C«trU.— “ In ihi< Coiin, the tennt Lourt’and Migistnte arc Brncnll) if i Jt i1h i)> u-«I 
as amv-crtil icmn’' W C. «53 (PC.) S't also the J i Ipiient of ItarrT j in M C. 433 nt p. *67 It wns htl 1 
in S6 C. 433 an I 33 B 349 that there shonl J Ijpc some |irocccdan(; i>cnthng bof jrt an r rilcr could issue uii Icr 
s. 94 or W (1) I ul iIk I ns-) Counol In 39 C> 953 his hid ilown lint *»dj \ I omi V Hi contemplates the isstir 
of a ‘<irch'*amnt l*clofr nr) (iroccrtlinRi of lO) kind are initiated ind in \iess of in in<|uir) ilotit lo !«; 
ma )e, srr Soles 4 and 5 to \ £» 

Z 17hat •* docaincnti or lhlR|i ** nnr be dlreeted t« be predBced —I or dcfintilon of document 
jrr V 3 of the Wr/ 1R72, and •. 3(lfl)of tl c Creror/ CTittiri /fr/ IS17 A document or thing dots 
not include ••ssomin" 11 C.W H 938 Tlie bter decisions of die Cilcutta High Court (x^r 33 C. 304, 13 t W 
R 1018 B B Cr L. 4 114) seem to hy dow n that this section does not deal « ith ' documents or things forming 
the suh)ect of u criminil offence ex stolen artrcics and * documents or things’ in llie jmsscssion of the lenised 
but ills submitted looking to tlx. },cnera1 wordsof Uie section ind the fact tint then: is no other protlsion in 
the Code for setting notices on the accused to pfoaluc*. documents In his i«>se>sion or power that this section 
doe. deal with documents and things In Ute (>c»>$«ssion of tin. accusdl and wilh ilocumenis forming the subject 
cf the cnrmnal ofTcncc (xr<3 Boro L. R-ffBOj 97 M 113t 13 C. ll)9| t9 C. 53 and sef Note 3 lielow). ‘A Maps, 
urates has the power of calling upon an) person to produce an) document or ilnng in that persons possession 
or power whidi has an) connection with the offence wliidi happens to be under Intestigalion or enquii) 
Ofeourse heeannol call for tn>ihlng and efer>7lot'gfrom»t'>bod> nnd eveT)bod) Tlie thing called for must 
hate some relation to or connection wiUi the subject mstttr of the investigation or entjuiq or tJirotv some 
light on the proceeding or supply some link tn the chain of etidence It ma> be that the thing called for ma) 
turn out to be w holly irrelet ant to the enquiry but so long as « i> considered to be necessary or desirable for 
the purpose of the enquif) the power is there.’ /VrAsiEERAuJ st p 64 in IB C. 53 The words’ document 
orthing are geiienl and..eem to coter<t>r)'</‘^^‘»«^»^lhe productlomnd in jwction of which nre necessary or 
desirable or will <erte the ends of justice 38 P R 1914 

X Accused may be ■nramaDed to prodsce docements or things In his poiieiilon or power— 5'i'c 
Note 2 sitj>ra Tliougli in Fngland no mnn could be compelled to prodice tMdence against himself nnd 
consequent!) no order can be made on him lo produce documents or oiler dungs {see flalsbiuy Laws of 
England \ ok I\ p 387) it has been Aeld lliat lu India in view of Uie genenl words used in this section a Magis. 
tratehas always the iwwcr to issue i summons to the accir>ed to obtain the production of a document or thing 
sn his possession 15 C. 109 at pp 133, 133 and 135—141, 37 M 112, 36 P R. 1914 (xrr also 19 C. 52 where 
such a power Is presumed to exist). If the summons is nut complied with a searclMvarrant may be issued 
unders. 96 19 a 109, S6P R. 1911,37 31 113 In 12 a W N 1016 » B & L J 320^8 Cr L.J 234, however 
the CalcutU High Court AelJ that die provisions ot s 91 cannot be taken to a| ply to the case of an accused 
person on his tnal to whom a notice has been issued to produce an incriminating document having regard to 
the provisions ofss 342 343 among others and this view has been approved of in 38 C. 304. In 41 C. 261, the 
Calcutta High Court considered and distmguisl ed tie cases In 12 C. W N 1016 38 C. 304 and 16 C. W N 
1078 andAeld that those cases did not lay dowm a^iy general proposilion that the powers conferred by ss 94 and 
165 did not extend to accused persons. The particular objection lo the seiah which the learned Judges had 
m dieir minds was not that the search was vtKidi^tn the house of uh aea sed person but that it was made for 
stolen property generally whereas under s 165 a search migl t be made only for a (larticular document or thing 
It was further laid down that ss 94 and 165 authonzed the search of an accused s house for specific stolen 
property relevant to the case 

4. Doenment or thing must be clearly tpecifled —The document or tiling must be clearly specified 
l<y the form of warrant No VHI in Sch Vk A general direction to produce all papers rehiUng to die subiea 
tn dispute will not be enforced 18 C. W N 1078slSCr L.J 764 where the words were ‘stolen property 
relevant to the case 
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5 Magistrate must judicially consider whether production Is necessary or desirable — The question 
wlietiier the production ot a particular document or book is necessary or desirable for the purpose of any trial 
IS one which must be decided bj the Magistrate before he orders the production, and m determining that 
question he has to exercise his discretion judiaallv in the sense that he must satisfy himselt, that the document 
or the booklns bearing upon and is relevant to the case When he has so satisfied himselt his jurisdiction to- 
order us production comes into playand that carries with it the jurisdiction to allow the prosecution the right 
of inspection 5 Bom L. R. 930. See also 13 C. 109, 

B Necessity tor calling on parties to produce documents — In criminal as in civil cases where 
document' are m possession of the adverse par^, before secondary evidence of their contents can be given, 
the party offering it must prove that sufficient and timely notice to produce the documents has been given to 
the otlier party or his pleader in those cases in which notice is necessaty [See ss 6S and 66 of the Indian 
Evidence Act, 1872 ) The notice must be speafic, ir indicate tlie document to be produced and should be 
given at such time as to afford the party a reasonable opportunity for producing the document at the trial 
The reason why notice to produce IS required, Vs not to give the opposite party notice that the document will 
he used so that he may be enabled to prepare evidence to explain or confirm it, but merely td exclude the 
argument that the party desirous of proving the document has not taken all reasonable means to procure the 
ongiita! See also Russell on Crimes, Vol II, pp 2073—2078 If the accused wishes to give evidence as to the 
contents of a document in the possession of the prosecutor, he must serve the prosecutor with a summons to- 
produce, and a notice to produce is not enough as he ts not a party to the proceedings Wills on Evidence, 
2nd Ed,, p 359 See also Archbold, pp 375 and 376 

7. In eriminal cases no Interrogataries er diseovepy.— In criminal cases neither par^ -can obtain 

evidence from the opposite side by means of intenogatones or discovery of documents 51?? Halsbury’s Laws 
of England, VoL IX, p 387 ' ‘ i ' h • 

8. Right to Inspect docnments er things prodttced ^See 15 C 109 and Note 23 to s 96 

9. Every Cout has power to have before U property which forms subject of charge.— Apart 

tromatiy question of evidence every Court is emitted to have belore it and to letain during the pendency of 
the proceedings any property which forms the subject ot tlie diarge pending before it or which has any 
connection with the offence which happens to be under investigation or inquiry The accused was charged 
with criminal breach ot trust with reiereoce to a sum of Rs 1,77,131 1 2 whicli was paid to him in 17 currency 
notes of ten thousand rupees each and the remainder m small cash He admitted the possession of 15 of them, 
but said that he had given 10 out of the 15 to a thud person, his solicitor The solicitor who claimed a lien on 
the 10 notes changed some of them into cash and sniall currenQr notes The prosecution insisted on the 
production of these notes including the bve notes and the proceeds of the other five currency notes in the 
possession of the third person (solicitor), but the Magistrate refused to make an order to thil effect on the 
ground that he had no power to compel tbeir producUon that the Magistrate was wrong and that he 

had power to compel the production of the notes and of the proceeds 19 C 53 See also R s O Donnell 1 C- 
andP.139 R v /Junwry, 7 C. and P. 519, 3 C. 379 , 12 Bom. H. C. 217. 

10 No power to take tecarliy for prodactloa wfaea reqaired.—It was held m 7 C. W. N. 522, that if a 
Magistrate does not choose to take action either under this section or under s 96, tn/ra, to secure the produc 
tion of property before the Court, no section of the Code enables him to demand seciinty from the person in 
possession, for the production when required. 

11. No power to allow inspecUon wltbost producUon before Court or officer —It is not open to 
the ^IaglStrate to issue an order allowing the prosecution to inspect the entries m the books of the accused 
relating to the subject matter of the charge at the offices of the accused s atlorneys Sudi an order ts not 
warranted by any secuon of the Code and is ultra otrri , but lie may cause their production under tins secbon 
m Court for the purpose of ibing them as evidence to prove the guilt of the accused persons and m case of 
non-production issue a search warrant under s 96, 6 Bern. L B. 978 A search niight also be made under 
s 165 

12 Disposal of property produced.— The order under this section is quite irrespective of any which 
niii.hl afterwards be made by a Court under Chapter XLIII as to disposal of property See also 19 t 52 

13. To the person In whose possession or power such document or thing Is believed to be.— In the- 
IH72 Code, tlie words were in tahose keeping ' The language employed here, though of the widest possible 
cliaractcr, ougln to be fairly construed The instrument need not be In the ar/«a/ possession of the party , it 
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h enougli H li h in hl^ »liidi El wotiTJ l»^ M il %iTfc In tlie hifltli of a {*crv)n in uEiom i( «-ouIdbe 

wTonctuI not to Rue up po «<^i|nn lo Mm. Bnt he mu'l Mve «ucli a rjRlit to it at n-ould entitle him not 
mereh to impc<t.lnit to retain it Di'Ctimemt mCoun !») order are not regnrdcd at in the pc«ses$ion of the 
jwny «ho hid tofile Ihrm In Court huttH o^i Cnm/t p In reganf to official papen, the) must be 

held to refer onl) to ih'* head of the department hixmc ciixtod) of the document, but not a subordinate official 
The person in jxnvrxxion need not be a pirt) to the prwccilinR A third pirt> quite unconnected m iih the 
ta«c, mt) be summoned to jroduce the document II the Iftxtrumcnt l>e in the pCKsesxIonof a person in 
/n iff M-iih the part), sudi ax hix attome), IwnlcT, aRent xcrvanl, deput) or tlic Iile, sudi person need not 
be wrrx'ed x»iih » n*‘f>Ttia dxtetdffimotfytn t>e called ax a witnesx but a notice gixen to the part) himself 
mil suTice. Thux, a rwtice to a xhipowncr to prodocc pxpers thouRh iheCaptiin has jiosxession of them for 
his own (Yotrction, or a tviticr to a Sheriff to |voducc a wamnt which is shown to haxe been returned to the 
Cndcr-xhenff, dunne the time the Sheriff remained in offior, will )uxtii) the admission of xccond.irye\idence 
{Tayhr,n 43ty 

Order for prodaeUoD msit b« eofopltcd vlth artn If awntr elalnii a lieRz—That the person In 
possession lux a hen on die documents or things required to be produced ix no sufficient reason for the 
non-production, 19 C 02. Sff al<o 3 C 779 and 11 Bora. H. C. R. 2t7, 

15. ReTUioB.>S 43S the Migli Court ample ]>owerx to interfere in anjr case where a .Magistrate 

has either refused to exemse a discretion xested in him b) hw, or has cxerased that discretion in an 
improper rrunner Therefore when a Magistrate enoneouxl) refused to nuLe any order for the prodution of 
certain currency notes or their proceeds in the possession of the accused and his legal adviser the High Court 
set aside the order and directed the Maglstnte to procee<l according to Itw , 19 C. 5r 

16 Person prodoelof docament not a sritaest.— A person summoned to produce a document does 
not become a witness b) the mere fact that he produces it, and cannot be cross-examined unless and until he 
IS called as a witness —/fr/ /«/ 1872 s. 13^ 

1T« Partleolars to bo noted when pabtfe reeords tailed for.— A Magistrate reqi iring the production 
in exidence oi documents recorded in a Court of Justice or in the custody ol an> public ofheer, should tn hix 
communication to sucli Court or officer slate clearl) whedier he requires the entire record or any particular 
paper or papers , also at what time and place the papers if not iireviously sent b) post must be produced , and 
whether any subordinate officer will Ik required to attend for die purpose of proving them. Thecommumca 
non should be signed and sealed in the same way as n summons Ax <> rule it Is not desirable that a >fagis 
trate should send for original papers in cases in which copies will sene the purpose and m which the person 
requinng the production of the papers is in a position to obtain certiried copies {Bom H C Cir Ao 45 , Cax , 
1879,// 471— 4751 

18 St. 133 and 121 of the Evidence Act referred to above arc as follows — 

[123 No one shall be permitted to give any evidence derived from unpublished official records relat 
ing to any aflairs of State, except with the permission of the officer at the head of the department concerned, 
who shall gi\e or withhold such permission as be thinks fit J24 No public officer shall be compelled to 
disclose communications made to him in official confidence, when he considers that the public interests would 
suffer by the disclosure ] 

19 Fallareto attend and prodace—pnolshment— Intentional omission to produce a document before 
a public servant by a person legally bound to produce It is punishable^uiider s 17S I P C with simple 
imprisonment for one month orfineofRs SOO or both etc In 12 C. W N 1016 , the accused who wasonhis 
trial for offences under ss. 471 and 193, I P C being directed to produce i certain incriminating document 
did not produce the document and in consequence ihe prosecution against him failed, that the accused 
could not be comicted under s 173 I P C., for his omission to produce the document as this section did not 
apply to an accused. See, however, Note 3 above 

95. (1) If any document, parcel or thing in such custody is, m the opinion of anj 

„ . District Magistrate, Chief Presidency Magistrate, High Court or Court of 

Procedure asto £. . j « t ® 

letters and telegrams. session wanted lor the purpose of any investigation, inquiry, trial or other 
proceeding und er th is Code, such Magistrate or Court may require the 
Postal or Telegraph authonties, as the case ma) be, to deliver such document, parcel or thing to 
such person as such Magistrate or Court directs 
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(2) If any such document, pared or thing is, m the opinion of any other Magis 
trate, or of any Comm ssioner of Police or District Supenntendent of Police, wanted for anv 
such purpose, he miy require the Postal or Telegraph Department, as the case may be, to cause 
search to be made for and to detain such document, parcel or thing pending the orders of any such 
District Magistrate, Chief Presidency Magistrate or Court 

Hptes —1. What Uagistfates empowered. — Power to require search to be made for letters and 
telegrams is common to all Provmaal Magistrates — Sch III, cJ 7 

i Chief Presidenc j Magistrate — The only Magistrate in Presidency towns who can require the delivety 
ol documents from Postal or Telegraph authorities is the Chief Presidency Magsstraie 

3. Rales in Bengal and Assam.— A summons from a Court of Civil or Criminal jurisdiction to produce 
duy of the records of a Post Office, or a certified extract form or copy of any such records must be complied 
with The receipt of such a summons and such particulars as are knosvn to the Postmaster regarding the case 
should be at once reported to the Postmaster General in case he should see fit to raise any objection m Court 
unders VlZoT%.\'lKQ\ihe Indian Evidence Act\ of 1872 to the production of any of the records Whenany 
journal or other record of a Post Office is produced in Court and admitted in evidence the officer producing it 
should ask the Court to direct that only sudi portions of the record as may be required by the Court shall be 
disclosed’ — 7?»/e64, Cal G P and C 0,p6 


B.— SeaPoh'Warrants.* 


Notes —1. Provisions fop making searches — " The sdieme as regards searches under the Code is rea 
sonably clear The Court can issue a search warrant under s 98 or in heu of that the Magistrate may himself 
search under s 105 s 165 deals with searches by a Pohce^fficer, and not by a Magtstrate, ’ C. 133 at p. 4i8 

3. Baty of Coart before usamg search-warrant —The Court ought always to remember that it is a 
grave step to issue a search warrant directing that a man s bouse should be invaded and searched It is neces- 
sary that power to issue search warrants should be given but it should not be exercised without full apprecia 
tion of the gravity of the step and after the Court has come to the conclusion that the step is really necessary 
m the ends of justice When a Court is about to issue a search-warrant on the strength of information as 
distinguished from a complaint the Court should, if feasible, examine the informant on oath, and i{ evidence 
cannot be taken on oath the Court should act with a due appreciation of the fact that it is taking upon itself 
the responsibility of considering the weight of the information as information preparatory to issuing an order 
of a very senous nature 8 A. L. J 517 — = 12 Cp. L i. 175. The issue of a search warrant is a judiaal act and it 
ought only to be issued after a judicallnquiry and upon proper matenals, 15 C. 109; 22 B 949; 8 W. R. 74 
See Note 1 under s 94 


96 , (1) Where any Court has reason to believe that a person to whom 
rams^may b^iYsued**^ a summons or order under secUon 94 or a requisition under section 95, 
sub-sec, (1), has been or might be addressed, will not or would not produce 
the document or thing as required by such summons or requisition, 

or where such document or thing is not known to the Court to be in the possession of any 


person, 

or where the Court Considers that the purposes of any inquiry, trial or other proceedings 
under this Code will be served by a gcnenl search or inspection. 

It may issue a search warrant , and the person to whom such warrant is directed, may 
search or inspect m accordance therewith and the provisions hereinafter contained 

(2) Nothing herein contained shall authorize any Magistrate other than a District Magis 
Irate or Chief Presidency Magistrate to grant a warrant to search for a document, parcel or other 
thing m the custody of the Postal or Telegraph authorities 

Mote*.— 1 Heglitr&te* empowered.— All MagistTUes are empowered to issue search warrants See 
5fAIll,ct8 
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‘>«iOT authr»nr'“t th« C.'»fi to » warrant, while s« PS— 100 conW the power only on the 
.1/4/u/r4//'» «penfie.l themn UnJcf ^ 10^ a Macisirate tna> hlni«clf direct »parcli 

2. Pfaceedinfi ef Maftitrale not cmpawcrH raid —II anj Magi^tnie r>ot being empowered Ij) hw 
in that l»eha1i i«»iie< a »ejrih warrant f it a l-ttrr, lurtrl or otli^ thing In the post Office or telegram In the 
Telegraph IVjumnent hi* prvredmg* are sw 1, « Strt rl (Al If my «iKh thing is wante<t hemustarta* 
l>ron led in rl (2) of s 

3. Form of March-warrant- A* l» the lomi of wimni to scarrJt nfltr infomntion of n particular 
oVnce, stf *^i V, Form So A 

I. Coart— Who may luae March-warranu.— “ I oriliesilcof l>rcMi>. the Code uses the term-> 'Conn * 
an 1 • Mapstratc’ generatl) if not sl« a\s as ronxcrtihle tenm,* W C. ®33 (PX.) pcerrultn^ the decision of the 
nia>)nt> of the Court ol Apjw si In 38 t 433 svIk» hftd Ihn a 'Isgi'tnte is not cnnl{'etcnt to issue a seardi war 
rmi unless he is sitting ss s C»«r/ lint is, netinu ]udinali) In some etvj«ir> nr jmicceding initiated liefore him 

S. Seareh-warraau may be iuaed before any proceedlog* are Initiated.— lor a Magistrate to issue a 
scardi warrant, it is necc"ir) that he sJjould Ik? sitting as a Conn, if, some prtxrreding tinder the Code should 
base been Initiated lieforc him. Tlie fonn of tlie warrinl S»» « in <>€11 V, contemplates the issue of a search- 
warrant before any (roceedmgs of *in) kimt are iiiitiilrd and in \icw of ” nn cn(]uir> to l>e made,' 39 C< 933 
(P.C.) which o’'crr«/«ihe Mcw of the imp it> iti 38 C 431, an I rcc Ifie di->< tiling judgment of Rrett.J, at 
pp 4<f7-<Q‘<.in36C.413|4rr also 8 A. L J.SlTr-lI Cr.Ud. 173. 

8. Uagtitrate eolltled to a*( on credible laformatfoa —It is lawful lor -i MigHtnie tn issue a search 
w arrant when h» considers the |«x>Ju'tioii of an>'ihmg necesvarj for the purjio>es of any insestigation or inqutr) 
under the Code. Itts ini iii*um'j*nt upm him to wiit until th* caidencc (or prosecution has been recorded 
in the presence of the accused, HeisentiiLd toact u|w>n information which lie considers credible, provided 
It IS based upon a complaint and the compLaiaint is examinesl upon solemn alhrmation according to law, 83 M, 
18 1 B A. L. d. 317 •« 13 Cr. L. i. 173. see Note 5 above. 

T. The laformatloQ mattceotala an atlegatlea ef an effeote.— Where a petition supported b) an 
alfidaa It IS presented to a Magiatnte under s.«2 ofM'/erfiie Ci'/rr^J/rirr .4rr, which did not contain anj alle- 
gation of am off’iue as defined tn s. 4 (o), and the Magistrate without rlcahng with the petition under the 
CompsmesAet xo'i^.cotinuinctoiiht cate under s I99(<')and i>siied wimnis for arrest anti search aviilioiit 
slatitigllicrein any specified oleiice, Ae/</ that ilie order issuing the wirrant» and nil proceedings taken there 
under w ere ultra vtres and illegal Weir 1 , 720 ; II, 46 

8. ComplalaaBt matt be examlDed on oath before luae of learsh-warrant— If a complaint is bid 
Ijcfore a Magistrate, he is bound to examine the complainant under v 200 before taking an) other step and a 
search warraut issued on a complaint without ex.amining the complainant would at least be irregular, 8 A. L. J. 
817 = 13 Cr L. J.173, 8 M L T. 416 = (t9t0) M W. H 818 = 11 Cr L. J 333, jrr Notes Sand 6 above. 

* 9. Complaint neeeuary to btoe search-warrant , tele^am not a complaint— The only information 

on which a Magistrate can under this Code issue a se.irch warrant IS set out m s. 190 and an application for a 
search-warrant, based on a telegram to tlie Police authorities cannot be regarded as a complaint made with a 
view toa Magistrate taking action underthe Codsagainst the per»ofl whose house IS to be searched 23 B 949, 
see however, Note 5 

10. Condition precedent to granting leareh-wnrrant for prodaetlon of do:araents or things is pouett- 
Ion of parties.— It is a condition precedent to the isstie of a search-warrant under this section that the Conn 
must have reason to believe that the person against whom the search warrant is issued is not hkelj to produce 
the document or the thing m his possession as required b> a summons or order under s. 94 or a requisition 
under s 95 (1) sufira served upon him or that he is not likely to produce should such summons, order or requi 
sition be served, 5 Bom. L. R. 1032; 15 C. 109 at p. 134. It is the duty of the Court m the first instance toconsider 
il a summon-s to produce would not have the desired effect See also 1917 M. W. N 494 and 17 Cr. L. J. 60. 

11. Search-warrant not to be granted solely for attaching property title to which U dlspsted —This 
section authonzes and compels the production of fXDpert) m respect of whicli a search warrant is issued. 
But when property not alleged to be stolen is m the hands of third parties, such production can only be demanded 
lor the purposes of evidence and ought not to be granted for die sole purpose of attaching property the 
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tjtle'to which IS m dispute, RaUnl&l 677. An attachment before judgment is unknown to criminal law. See 
19 0. 52 where the question w hether a Court is competent to issue a summons under s. 94 merelj with a view to 
take proceedings under s Sl7 after close of trial is discussed 

. 12. General search jfor fishing evidence not authoriied.—" It rather seems to me that this section 
contemplates the production of some specified or distinct thing or object whicli may be deemed essential to 
the conduct of any inquiry and the conviction of the accused party , such, lor instance, as the bloody knife, a 
vessel containing poison, a forged document a piece of stolen property, and so on but it can scarcely have been 
the intenuon of the Legislature to empower Police^ifficets or other underlings to make harassing doraiahary 
visits to inquire minutely into the private amcems oi ndividuals, and to seize any part oi their papers under 
the bare chance that sotnclhing might therein be proved tending to the conviction of any accused parties 
Per Seton Karr, ] , B W. R. 74, p 75. In 16 C W. N 1078 = 13 Cr. h. J. 764, it is laid down that the law does 
not empower a Poht.e*ofhcer to search an accused persons house for anything, but specific articles which have 
been or can be made the subject of summons or warrant to produce A general search for stolen properly is 
not authorized and the law cannot be got over by using such an expression as'stolen projierty relevant to the 
case,’ as the law requitves mention ot specific things The nihiig in 39 C. 963 seems to imply that it is open to 
a Magistrate to direct a general search The third paragraph ot cl (1) does not seem to be m any way 
qualified by s 94 Ihe ruling in 39 C. 933, is however distinguished iii 47 C S97, which holds that unless there 
are materials beiore a Magistrate connecting a person against whom the warrant is applied for with the offence* 
alleged, upon which he can come to an independent decision on the point he has no power to issue a search 
warrant He cannot grant such warrant simply because a Police officer informs him that it is necessaiy and 
asks him to do so per Lhaudhari, J A Magistrate has no power to issue a search warrant under paragraph 3 
when there vs no nvquvty Wial ot other proceeding under the Code pending before him, but there is only 
some ifive4tigatioii into alleged offences being made by the Police 

' 13 Search net confined to documents intended to be used as' evidence— The section is somewhat 

obscurely worded , but it is apparent irom cL (3j ihat the Legislature did not intend to restrict it to documents 
tormmg the subject ot a charge as distinguished from documents sought to be used as evidence in a cnininal 
case, 5 Bom. L. R 980 ; 36 P. R. 19 14, see Notes 2 and 3 to s 94 

14 Scope of search'-warrant ; docements or things m possession of accused —In 19 C 109^ Norris, J , 
observes that the language lOi this section is extremely wide and does not follow the English -Common law 
rule that no man should be compelled to produce evidence to criminate himself This section authorizes the 
production, and under certain circuniswncea the compulsory production of documents not only in the premises 
of an accused person, but ali»o in the premises of any other person in the world The same view is held m 
19 C. 92; 41 C 261; but in 12 Cr. L. J. 9B (C), U was held that a search warrant under, this section cannot be 
addressed to an accused person on his inal lor produviion of a document m his possession or power 
Notes 2 and 5 under s «4 To issue a search warrant for the purpose ol seizure of all letters, books bills 
and books ol account was a gross perversion of law 9L B R. 45 — 17Crl L. J. S43.— Magistrate has no 
authority for issuing, on the application ot the complainant a search warrant ordering the summary seizure of all 
the goods of a certain description in the pos'ession of the accused 17 Cr. L J. 60. 

< t ■ 15. No jurisdiction ,to take security for production —Under the Code, the Magistrate acting as a 

ludiaal officer has no jurisdiction merely to take security for the safe custody and production whenever 

required, of the property before a Civil Court 7 a W. M. 922 ^ ^ 

16. Search for persons wrongfully confined.— $:> lOU and 101 as to the mode of conducting the 
same When a wamnt was issued purporting to be under tins section, while it ought to have been under 
s lou iheresisunce to tlieexecimonofthe warrant wasAr/d to be justified, as the warrant was Illegal, ll.C.W.N 
836 es 6 C. L J 137 =..6 Cr. L. J 33 Hut lliiscase w k dis>ented from in 16 C. W. N. 338 »= 13 Cr, L. J. 186 on 
the gttnitul tliai ihe error w is one of form only , also 39 C. W3. 

, n. document cannot be seized except on seurth-wMrant.— A Presidency Magistrate on being asked 
Ijy ickt,fain troin the Uislrict M igisuue of Agrt to tike possession of ceridin uccouni books of one' A living 
atj Itombay, and send them to him, summoned J) to produce them, and when they were produced seized and 
sent Uivm to Agra pbrponmgto do so under the provisions of ss -46 and 99 held, that as there was no searcli 
wamnt, iicilher s *« nor s ‘M q.}iJied RaUnlal 880. 
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IS. Order en rellee le UVe f nmtion of dMoncnti wUhoat lammont or leorch^worrant 
a C0Tnr1'»tnt IW-*re * ^!acl*tratr T}i*t Ih** anruvrtl h»«l frunliilrnll) tamprrr«l with account boof:^ o( a p.iftn<T<hip 
tniMnc^S the ^Iacotrat<* ilirr^fil tJjr pt»Iirr * to ciV|uicc ami fc}>«»rt an<l take jtosv^sioii of the A'<4o/i booka.' 

thatth** onW of ih** MaRi'tralr « n iH'-cal, ami llui. if the ptiHluclionof ihclwks was necessary. h« 
sVnil 1 ha\-c I'^ue.! enhrf a summon^ to uml«-r < PI of a wtrch wafTsm iitidcr this seclioti, S8 C *8. 

IB. Rolet reifaUUnK tearehet. — A vsttrhwitTant tJiould esrepi under spcriil circumstances fie 
execuicsl !>ctween sunnw and *unv:L H, for sficfnl mvins, a search-warrant fm executed between sunset 
and sunrise, such reasons must tie rejsntfsl ti»the District ‘siiprnntrndent (>r th^ informition of theMaRis- 
trale hasTng jurisdiction —/.cn/ /\>/. .1/aa . 2*./ / i/./i tW. 

30. Dlipoial of thirty prodaeed — 'u’c s.S)7, I'r/rt, and, as to (lis[vis.il of thiii}r> found tiejond 
jurisdiction irr s. on 

21. Inipection It eonflned tolnipcetlon of locAllty or place.— ItaimK rei;iril to the lin^nf^e of s. 97 
the word isj/'cc/m'isi !>»• mnfinetl to hfihtr nr//rtcc {tg , f « bfoml stains), f>iit not to document or other 
thins, IS C. 109. 

22. Power to teareh Inetodea power to take pottettlon.— navinj; re];ard to the language of Form V'ln, 

Sch. V which aiitborires the sesreh for ami »»» of the thing required the power to lake possession is 

inherent in all nscs of the issue ol a search wsmnL This holds gt«od for searches conducted by the Police 
under ss. jfiS and |M as the latter section pnoidcs for yam trdtng thf thing found, tee RatanlalSST, 

21 Rl^ht of partle* to Inipeet doeamenu or thing* prodneed.— A Magistrate hab power to grant 
inspection of documents, but sudi inspection must l>e linutesl to books mentioned in scarch-watrants, 13 C. 109. 
See Notes 2 and 5 to s. 91 where this ruling is followed When onee the documents or things are brought 
before the Court under on order dulj made the M igistnte would hate the power to allow the prosecutor fh« 
inspection Ihereot Thej stand when the> are brought to Court, preasel) in the same position as when fhe 
documents or things are found either upon the person of a prisoner at the lime of his nrrest, or at his hoUS« 
upon a search made by the Police and aftennrds forwarded to the Court It is reasonable that those who 
conduct the prosecution should hate such inspection, for the production of documents is for the purpose of taking 
them in evidence and this could not be done unless the prosecution had an opportumt> of inspecting them, 
15 C. 109. In this cise the inspection was, however, directed to be limned to the inspection of the books 
named in the search-warrant See also 8 Bom. U B. 930. Out it is not open to the Magistrate to issue an order 
allowing the prosecution to inspect the entries in the books of the accused relating to the subject matter of the 
charge at the office of the accused s atiomej's, 8 Bom. L. R. 978. Note 1 1 to s, 91, jn^ru . 

24. Magistrate may coadoct the teareh In person.— Under s 103 infra, a Magistrate who is compe- 
tent to issue a search-warrant is also competent himself to conduct the search, 1884 A. W. N. 913; 86 C. 433; 
89 a 9S3 (P.C.) 

25. Besiltanee to Illegal search —Where a Police-odicer deputed to make an investigation, but not 
empawteted to enter a house in search of propetty^does make a search w ilhout a warrant, the illegality of such 
search cannot justify any resisuuce or obstruction under s. 99, ! P C, unless it is shown that the officer has 
acted otherwise than in good fitth and without malice, 7 B. H. C. R. Cr. C. SO ; 19 H. 349 ; 23 C. 896 ; 28 C. 
411; 23 C. 399 ; 33 C. 304 : 18 A. 248; 16 P. B. 1904 =..1 Cr. L.J. 1091; 14 Cr. L. J. 142 (Pan) 8 6. L. R. 

1 = 16 Cr. L. 3. 19. Where on the complaint of the husband that his wife was wrongfully confined by h'S 
father in-law, a warrant was issued under this section and the Polic&officer attempting to execute the 
warrant was obstructed and criminal force used by the accused, he/d that the accused were not guilty as the 
warrant was illegal 11C.W.N. 836 = 6 C.L 3.127 = 6Cr. L.y.38. But this case has been dissented from m 
39 C. 403 and 16 C. W. N.338 = 13 Cr. L. J. 188. Note IS to s 103 

28. Bearcbet nnder other Acts.- The provisions relating to searches under this Code shall, so far as 
they can be made applicable, apply (I) to a search under s 8, cl (1) of Act XI of 1890 [Prevention of Crueliyto 
Animats), (2) to a search under Bombay Act II of 1890 2, (3) to searches by officers authorized by 

rules under s 7 of the Indian Exflosties Act IV of 1884 , (4) to search under ike Indian Arms Act XI of 
1878, which m Bengal must be conducted in the presence of some officer specially appointed by name or in 
virtue of his office by the Local Government, and all Magistrates and Police-officers not below the rank of 
Inspcctorhave been so appointed— Gazette, \fIK,Pt I,p 1850 In the Chittagong Division, the order 
has been extended to Police-officers, not below the grade of Sub-Inspector— Cfl/rw/Za Gazette, 18S9, /y I, p ^ 
JJnders. 25 of the Indian Arms Act, a Magistrate must before causing search to be made record in writing the 
grounds of hjs belief that a person has possession of arms, etc, for an unlawful purpose, and wfjen he conducts 
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a search without so recording, the search is illegal and the Magistrate is guilty of a trespass if he enters ntto 
any building, 36 C. 483 approved on this point the Pnvy Counal in S9 C. 953. Under this section a M3S'S 
trate has power to issue a search warrant for the production of copies of the infringing book, proof, etc , for 'he 
purpose of making an order under section 10 of the Jndtan Copyrsght of 19 J4), W C. 164. 

27. Definitfon of search-warrant under N.Y.Cr. P, C., s. 791.—“ A search warrant is an order in wnting> 
m the name of the people, signed by a Magistrate, directed to a Police-officer, commanding him to search fo'’ 
personal property, and bring it before the Magistrate” It may be issued upon either of the folloiV'ns 
grounds —(1) When the property was stolen or embezzled, etc * * (2) When it was used as the 

means of committing felony, etc. * • (3) When it is in the possession of any person, with the intent 

to use It as the means of committing a public offence, or in the possession of another, to whom he may 
delivered tt for the purpose of concealing it, or preventing its being discovered , in which case it may be taken 
on the warrant, from such person, or from a house or other place occupied by him, or under his control, or 
from the possession of the person to whom he may have so delivered it 

Hotel. — (l) A search warrant issued upon information upon oath that certain goods have been stolen 
by A and were concealed in the house of S, commanding the constable to enter the said house in the 
lime and search forthe goods stolen and bring Uiem wiUi £ or the person iti whose custody the goods should 
be found, before the justice is a valid process' — Bett'i Clopp, 10 JDhiit263 (2) A person who malicioUsI> 
and without probable cause procures a search warrant to be issued and executed is guilty of a misdemeanour 
—section 811 (3) A police-officer, who in executing a search warrant, wilfully exceeds his authority or exercises 

It with unnecessary seventy is guilty of a misdemeanour— section 812 

28 Delay in fasne of search-warrant —Where in a case of trespass and theft, tlie complainant, at the 
time of applying for process, prayed for the issue of a search-warrant, but the Magistrate after repeated appl» 
cation made an order for the issue of the warrant more than three weeks after , held that the procedure yvds 
so dilatory that it could only tend to defeat the object for which such a warrant is issued, 22 C. V. N 719 


97 « The Court may, if it thinks fit, speafy m the warrant the particular place or pi>rt 
thereof to which only the search or inspection, shall extend , and the person 
wairant restrict charged with the execution of such warrant shall then search or inspect or»Iy 
the place or part so specified 

98 . (1) If a District Mngisirate Sulxlivnsional Magistrate, Presidency Magistrate or 
Search of house sus- Magistrate of the first class, upon information and after such inquiry as he 
^!e1?pr^p«t° ”orVcd necessary, has reason to believ e that any place is used for the deposit 

documents, etc' or sale of stolen property, 

or for the deposit or sale or manufacture of forged documents, false seals or counterfeit 
stamps or com, or instruments or-tnaterials for counterfeiting com or stamps or for forging, 

or tfnt any forged documents false seals or counterfeit stamps or coin, or mstruments or 
vM.kWi.tiS. v.’yeA cwcnAertttVmg com c« ^tottnps or Sot Soigmg arc ot ieposAtA vw wny pStiX-e, 
*“or, if a District Magistrate, Sub-divisional Magistrate or a Presidency Magistrate upon 
information and after such inquiry as he thinks necessary, has reason to believe that any place is used 
for the deposit, saV, manufactmc, or production of any obscene object such as is referred to in s 292 
of the Indian Penal Code or that any such obscene objects are kept or deposited m any place 
he may by his warrant authorize any Police-officer above the rank of a constable — 

(a) to enter, with such assistance as may be required, such place, and 
( i) to search the same in manner speafied m the warrant, and 

(c) to take possession of any property, documents, seals, stamps or coins therein found 
which he reasonably suspects to be stolen, unlawfully obtained forged, false or counterfeit, add 
also of any such instruments and materials^ "or of any such obscene objects "as aforesaid, and 

id) to convey such property, documents seals, stamps, coins, instruments or materials’* 

‘ or such obscene objects " before a Magistrate, or to guard the same on the spot until the oSender 
18 taken before a Magistrate, or othenvise to dispose thereof in the some place of safety, and 
'Tt. wort, t« InTtrtrtcmnaiMwmaddrt Vf Isl VIII of l»I» 
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(c) to take into tu^lorf) an<l cart) Wore a Mapistratc c\cr) person found m such place 
who appears to have been pnv) to the cte|wil mIc or nnnulicturc or keciing of anj suefj 
propert), doaimcnls vrals •■tamp' coins instruments or nntcrials* or such ob'Ccnc objects 
knowing or having reasonable cause to suspect the sud proper!) to hive been stolen or otherwise 
unlawful!) obtiincvl, or the saul documents seals stamps coins instruments or mitcnals to have 
been forget! falsificld or counterfeited or Uic said instruments or matemK to hive been or to be 
intended to be used for counterfeiting coin or stim|is or for forging * or the viid obscene objects to 
have I'ccn or to lie intended to lie sold let to hire distributed publicl) exhibited arculatcd import 
cd or exported 

(2) The provnsions of this section vnth respect to— 

(«») counterfeit coin 

(i) coin suspected to lx countcffeit and 

(c) instruments or matcnals for counterfeiting com 

duill so br as the) can be imdc appheal Ic appi) rcspcctivcl) , to — 

(fl) pieces of nictil made in contravention of the ^fct.^I Tokens Act 1889 or brought into 
Bniibh India in conlnvcntion of an) notification for the tune being m force under section 19 of the 
Sea Customs Act 1878 

(6) pieces of metal vusp^-cted to hive Ixcn so inadu or to have been so brought into 
British India or to be intended to lie issued m contravention of the tormcr of those Acts and 

(c) mstruments or materials for making pieces of metal m contravention of that Act 
Nete*.— 1 For F«rm of warrant to search $us|xct«.<l | bee of de|>osit see Sdi. \ Form No. 9 See SA 
C. 1076 at p< tost as to the diftcreoce between tins and $.90 

t Search warrant bsnedhjVajlitrateBetdalF enpewered— 11 ai)> Magistrate not being empower 
ed by bw, erroneously issues a search-warrant in good faith under tins section his proceedings shall not be 
set aside merel) on the ETOund of his not being so empowered.— S 529 // (a). 

S. NotlfleatloB ender a. 19 of the Sea Cestome Act, e^ see /vrttSt George Gazette NotifiealiO* 
doled Sih yf/n/ 1887 under which the bnnguig into British India b> sei or by land of ] leccs of metal resem 
bling m shape and tn size and stamped eiUicr oiithe obverse or on ihe reverse in imintion of rupees half 
rupees quarternipees and eighth-rupees is j robibiled as also pieces of p ] <.r or mixed metal which not being 
coinasdefned in the I P C, are intended lo be used as money But the bniiging of sudt pieces into British 
India by a traveller inquantit> not exceeding one hundretl pieces and in good faith for Ins own use is not to 
be deemed prohibited by the ibove notihcattoa ^ 

i. EzeceUe by executive officers of statutory powers. — When execuUve ofTicersaxe iivested with 
statutory powers of a special and drastic nature Ibey ought lo be very cautious before exercising these powers 
in satisfying themselvtfs that they have stnclly complied vvith the provisions ol the Act winch created them 
38 C 133 at p iSO , rrr also 31 B 438 

5 Warrants may be endorsed over to another — A vvanant issued ui der this section can be endorsed 
over to any other Police-oilicer of similar rank for execuUon 38.L.R.S6 = 10Cr LJ 3 

6 Warrant under 1 . 100 drawn spon printed form nsed under s. 96 with necessary alterations is legal 
39 C. 403 , 16 C. W H 336»13Cr L.J 186 where6C.L.d m=llC.yr N 836=6 Cr L.J 33 wzsdtssenledhom 

99. When m the execution of a search warrant at any place beyond the local limits of 
the junsdiction of the Court which issued the same an) of the things for 
Disposal of Uniip which search is made are found such things together with the list of the 
found in search be ... , f ..... 

yond jurisdiction same prepared under the provisions hereinafter contained shall be immedt 

^ely taken before the Court issumg the warrant unless such place is nearer 
to the Magistrate liaving junsdiction theran than to such Court in which case the list and things 
shall be immediately taken before such Magistrate and unless there be good cause to the contrary 
such Magistrate shall make an order authorizing them to be taken to such Court 
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Kotes— 1 Power to endorse a search-warrant and order delivery o{ the thing found is common to all 
Provinaal Magistrates Sch III el 9 

i Documents seized without search-warrant cannot be taken — Ratanlal 880 See Note 17 to s. 96 
Power to declare 
certain publications 

forfeited and to issue ^99"A. (O Where — 

search-warrants for the 

same 

(а) any newspaper or book as defined m the Press and Registration of Books Act 1867 

(б) any document whereier printed appears to the Local Government to contam any 
seditious matter that is to say any matter the publication of which is punishable under section 124-A 
of the Indial Penal Code the Local Government may by notification fn the Luoaf 

stating the grounds of its opinion declare every copy of the issue of the newspaper containing such 
matter and every copy of such book or other document to.be forfeited to His Majesty and there 
upon any Police officer mav seize the same wherever found in British India and any ^Iaglst^ate 
may by warrant authonze any Police-officer not below the rank of Sub Inspector to enter upon and 
search for the same in any premises where any copy of such issue or any such book or othsr dooj 
ment may be or may be reasonably suspected to be 

(2) In sub-section (1) doaunent includes also any painting draw ing or photograph 
or other visible representation 

99-B. Anv person hav3ng any interest in any newspaper book or other document in 
respect of which an order of lorfeitiire has been made under section 99A 
viithin two months from the date of such order apply to the High 
order of forteitnre Court to set aside such order on the ground that the issue of the newspaper 
or the book or other document m respect of which the order was made did 
not contain any seditious matter 

Note.— >0na« of proof —In an application under & 99-B ol the Code to the High Court to ^et aside an 
order passed by Government under s S9-A the onus of proof is on the Government in the first instance to 
satisfy the Court that the proscnbed publications contam seditious matter 17 1 298 
Hearing by Speaal 99-C. Every such application shall be heard and determined by a 

Dench Speaal Bench of the High Court composed of three Judges 

99>D. (1) On receipt of the application the Speaal Bench shall if it is not satisfied 
that the issue of the newspaper or the book or other document, m respect 
^ ^ ® ^ ' of which the application has been made contained seditious matter of the 

forfeiture nature referred to in sub-section (1) of section S^-A set aside the order ot 

forfeiture 

(2) Where there is a difference of opinion among the Judges forming the Speaal Bench 
the deasions shall be m accordance with the opinion of the majority of those Judges 

99-E. On the hearing of any such application with reference to any newspaper, any 
Evidence to prove newspaper may be given evidence in aid of the proof the 

nature of tendency of nature or tendency of the words signs or visible representations contained 
newspapers. newspaper which are alleged to be seditious matter 

99-F. Every High Court shall assoon as ojnvemently may be frame rules to relate 
Procedure in HI procedure jn the case of such applications the amount of the costs 

Court ** thereof and the execution of orders passed thereon and until such rules are 

framed the practice of stjch Courts in proceediqys other than suits and 
appeals shill apply so fvr as may be practicable to such applications 

• 6*CTon«*i>.i |o 99.0 wet# Jc*«r»d pr*q AiD»a<)i»«t Act XIV Dti 3r48fll»dul* 
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99.G. No order ivtv'fil or action laUm under ‘Action oo-A pHitl l>e railed tn question m 
an% Court oihcrui'^ than m acconlancc «ith the pronMons of section 

09-n 


C— Discovery of peraonc Wrongfully confined ' 

100. If an\ rrc^idcnc\ 'IiRistnic of the first class or Siilxlmstonal ^Ia^;Iv 

traic has reason to bchexc that an) person is confined under such circtim 
u-ro^h!llj*«>nhn^"' stances that the confinenunt amounts to an ofTcncc he maj tvsijc a search 
warrant and the i>efson to whom such wnrrant is directed ma) search for the 
person "0 confined and such search shall l»e made in accordance therewith and the person if 
found vhall be immediatcK tal.cn lH.for< a Magistrate who shall make such order as m the circum 
stances ol the case seems proper 

Kote>.— 1 Under each etreaniiUneet that the eonflnement enioanti to an e(renee.-~Where a husband 
is charjted with w-mnEfull\ delaimng his wife it was hetd that notice must be issued upon him as he had a 
ntdit to appear and show cause SC W K 333 N,}9PWR 1«10 11 Cr L. J 450 

1 Arrest of ward by Diilrlet CoorL— For the purpose ol arresting the ward the District Court may 
exerase the power conftrrcd on a ^IaKlstr3t*. of the first class by this section.— Section 23 (2). Wc/ fY//o/’|890 
( 7 fie Guardian and Hards Aet\ 


S. Habeas Corpsi.*- S^ce s. 4a| lor the powers which the High Courts of Calcutta Madras and Bombay 
now have to issue directions in the nature of habeas tarpus see aUo s. 532 as to the powers of 3 Presidency 
Magistrate or Distnct \Iapstrate to compel the restoration of abducted females 16 C. 437 

4. Scope of this seetloa not as wide as that of the writ of ‘habeas eorpoi.*— The accused were 
charged under s. J63 I P C with kidnapping a minor boy The Magistrate discharged them and refused to 
pass any order under this section. Un a reference it was held that the Magistrate was not bound to issue 
seard) warrant and pass an order under this section in the absence of any reason to believe that the minor was 
wtongfuUy confined. The junsdiaion under this section is not as wade as that conferred by s. 49) RataaUI 
839,9i& W H 104 

5 M arrant wrongly issued under $ 96 instead of under this section >vas held illegal see 11 C. W N 
836 .S6C.L.J 127si6Cr L.J S3 and N ote 23 to s 96 

6 Presumption ai to legaUty of warrant— Where upon an application under s 522 a warrant was 
issued under s 100 to compel the immediate appearance of a woman but was drawn up on a form printed tor 
use under s. 98 and the accused snatched away and destroyed it held that it must be presumed that the tramint 
contained the substance of what IS set out m s lOOand that the portions which had to be altered were altered 
and that the issue of the search warrant was not illegal or without jurisdiction 16 C. W N 336 = IS Cr L J 
t66 vise. 909 


Direction etc of 
search-warrants. 


P —General ProvisiooB relating to Bearohes 
101. The provisions of ss 43 75 77 79 82 83 and 84 shall 
so for as may be apply to all search warrants issued under s 96 ^ 9S 
s 99-A> ors 100 


Kotes —1 S 43 Any person may aid a person other than a Police-officer executing a warrant 
75 Form of warrant of arrest 77 Warrant shall ordinanty be directed to a Police-officer 79 Warrant 
may be executed by Police-officer to whom it is directed or by any other to whom it is endorsed o\er 82 
Warrant may be executed in any place tn British India 83 Warrant for execution outside jurisdiction may be 
forwarded by post 84 Procedure where a warrant is directed to a Police-officer for execution outsjde the 
jurisdiction of the Court issuing it 

2 Search warrant nqder Gamblln| Act may beandenedoTer —A search warrant under the Gambling 
/•ff/ in Qt 1867 IS governed by this Code and nyay therefore b- endorsed o%er by a Police-officerto whom it is 
directed to another duly empowered 30 A 60 1 

3. Applieatfoq to searches under other Acta —Searches made under the provisions of Ihe Opiiiin Act 
lof 1878 must be made in accordance with thisCode sees& 14 15 )6QfthatAct but not the searches made 
■ IiMrtcdbr -Act Xiyof Isst 
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under the £x£tse Act, 4 B R. 12J. Sections loz and 103 apply to the searches made tinder s fi of the Sunna 
Gambling Act (I of 1 B99). See also 8 8. L. B 213 «= 16 Cr L. J. 238 for application of these prot isioiis to searches 
under the Bombay Gambling Act, 1897 

102. (1) Whenever -any place b%ble to search or inspection under this Chapter is 
Persons in chai^re of closed, any person residing m, or being m charge of, such place shall on 
closed place to allott demand of the officer or other person executing the warrant, and on pro- 
duction of the warrant, allow him free ingress thereto, and afford all 
reasonable faaUties for a search therein 

(2) If ingress into such place cannot be so obtained, the officer or other person 
executing the warrant ma> proceed m manner provided by s 48 

(3) Where an) person in or about sucl\ place is reasonably suspected of concealing 
about his person any article ior which search should be made, such person may be searched H 
Such person is a woman the directions of s 52 shall,be obseix ed 

Kote. — Powers of the Police in Calcatta or Bombay.— This section has not been made speculb 
apply to the Police ui Calcutta or Bombay But under ss 96,dS and JOO President^' Magistrates hd\e power 
to issue search warrants to the Police In case of >eafeh warrants, therefore, there seems to be no doubt dial 
the Pohce m Calcutta and Bombay are to be guided by the provisions ol s. 48 

Search to be made 103. (1) Before making a search under this Chapter, the officer or 

I'lun ciiL V ^ ^ ^ other person about to make it shall call upon two or more respectable 
inhabitants of the locality in which the place to be searched is situate to 
attend* and witness the search and may issue an order m writing to them or any of them so to do* 

(.2) The search shall be made in their presence, and a list of all things seised in the 
course of such search and of the places m which they are respertivelj found shall be prepared by sUch 
officer Or other person and signed by such witnesses , but no person witnessing d search under this 
section shall be required to attend the Court as a witness of the search unless spcaally summoned 
by « 

(3) The occupant of the place searched, or some person m his behalf, shall in every 

instance, be permitted to attend dunng the search, and a copy of the hst 
seS^e^mW°attei^^ prepared under this section, signed b> the said witnesses, shall be delivered 
to such occupant or person at his request 

(4) When anv person in searched under section 102, sub-scc (3), a list of all things taken 
possession of shall be prepared and a copy thereof shall be dehv ered to such person at his request 

“ T persow v.ho 'Mthowt lewsiowable cwwve or neglects to attend wwd 

witness a search under this section when called upon to do so by an order in writing delivered or 
tendered to him shall be deemed to have committed an offence under section 187 of the Indian 
Penal Code ” 

Note.— Tlie provisions of section 103 Cr Pro Code 1698, do not apply to i search conducted after 
the issue of a warrant under 5.5 of ihe Gambling Act (111 of 1867) 3 Lab 353. 

Hotel.— 1 , Selection of teuch.tritneisei by whom to be made.— This section does not justify the 
view that the persons called upon to witness seaid) are to be selected bj any person other than the officer 
conducting the search 2l «. 83, 


2 Whs i.re proper witnetse* —The provision is aimed against possible dneanerj and unfair deahiig 
on tfie fiart of the officers entrusted with ihe search warrants and was made to ensure confidence that anythiiig 
incnminaung « hidi may be found in premises searched shall be reallj found and shall not be what is called 
planted. The scclion clearlj contemplates the presence of two resjiectable witnesses of the locality unco”- 
nectetf in »n> w^y wiffi the Govemoieot and us officers So the calling in of headmen of Vvards who ate 
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appointed Itj the Commis‘ioner of Polic? and baxc ctrlatn Follcc duties to do or of tfie 1 illagc JJunsiff at d 
Kamam, is mt soflicfcnt compliance with thcprmisions of tins fcction, and tlic j r<mf«cs «o searched cotild not 
t*c deemed tohas-c leeti did) entered and «eaitbcd, vj as to|:i\e rc»m for the | fcstimpiion that the place was 
a common camblinj; liousr 3UB R.SW«=r4 Cr. L. J.SCO 1 1 ut in 7 Bar. L. T. J43 *= 15 Cr. L. J. 411, it was held 
bj a majont) of the full trneh that ward headiren in lovns other thin Karj;ooti should be considered 
competent sntnesscs of scareJics under this section Tlie Intention of the Lcgishturc is tliat only those should 
f'C chosenas witr>t5scs tthocin lie rcasonablj relied on to secure the desired result andin «hose trustworthi 
ness and abilit) towards the carrying out of the partiailar dut> required of them confidence can be felt, 4 L. B. 
R.SlS»14BBr. L.fL81>=7Cr.L.J.479t 4I]ar.L.T.Sl*=13Cr.L.J.251|but rec 11 Cr.L. J.7t6 (Bar.) and U.B 
R. (1908) led Quarter, p, 1. It Is ob;ecilonat>lc lo be constanti) csllmg the same penon to witness the search 
and to do so IS likely to prejudice the mind of a trying ^f•lg:str3tc agiinst the prosecution, 4. L. B. R. 111. In 
new of the prosisions of s fl ((/)oIthe Camhltn/’ ^letlV of IS97 ami s. 1 (2) of UitsCotlc, searches made 

tinder this section neetl not be conducted mtitc iircscnceof y/tshtrs, 8 8. L. R. 313 ■=> 18 Cr. L. J. 238. 

3. IflhabitanU ef the locality fallare— faQiire lo call theni.-~TIic word 'locality' does nut mean 
the ssnie quarter of the tow n as the place seirched, 4 Bar. L. T, 333 = 13 Cr. L, J. 479. TTte stress is on the 
vcord ‘respectable’ and not oti the word ‘locafitj ’ 11 Cr. L. J. 748 (Bar,), tatlurc to call tnltabtlatits of the 
localit) as witnesses does not make a search ilif|:i).3l H.83t 23 H. L.d> 445 s (1912) K. W. N. 1111 = 13 Cr. L. J. 
763. 3rra)so 19 U. 349 and 10 Bor. L. R. 253 = 1 Cr.L. J.993. 

4. Rl^ht of oceopant to be present at acarch.— Ibc spirit of stil*,scc (3) of this section is that the 
'occupant' of the place searched shall be (»rcscm. wbicit means that he is to Iw gisen (he option of being 
|ire«nt and not Uiat he is to be allow cd to be |>ft^,cnt only if he demands it. Ilul thi. right of presence gis cn 
iiy this section applies only to the ‘occupant* of the phee searched or some iierson in hi> behalf and the 
words 'ocaijiant of the plice* are not intended to cover c%cr> person who ma> hapjien to be in the place at 
the time, but they refer back to the |>erson mentioned in s. 103, «.r a person residing m or being m charge of 
the place. Where, therefore, after tlic discovery of i gun and searcli of ilieir persons, the accused, who were 
the occupants of the place, w ere sent out of Uie room and the search W3S continued, Ar/i there was a vioUtion 
of the rule enunaated in this seaion, whidi uasone not merely of technicality, but of substance, in that it was 
enacted to guarantee the reality of the search and that it was an irregularity whidi made it incumbent on the 
Court to scrutinise the evidence carefully, 41 C. 350. 

9. Bengal rales as to sending for witnesses. — 'Hie ^ending for shojskeeiiers selected arbitrarily by 
the Police and making tliem witnesses to the search of houses of accused persons, is a fruitful source of 
oppression and extortion. It is difiicult to |Kescnbe rules for the seleaion of witnesses to the searcli of houses 
for stolen property, but the Distnct Supcnntcndeiits can eisily ascertain by questioning, die witnesses sent in 
whether they have been unfairly selected One resi>ectible house-holder should not be summoned a second 
time till his neighbours have had their turns, unless good reasons be given for dieir exemptioa Respectable 
shop-keepers are just as liable to be sumnioiieiJ as other respectable jnh-ibitaiits of the place.— fy/ 
Man.Znd £d,p 403 

6. Cart la not a ‘ place.'— An Abkari-officer suspecting the possession by the accused of liquor with 
out license searched the cart tn which the accused was travelling and found a bottle of liquor thereia On 
appeal by Government it was held, that a cart is not a ‘place’ as is contemplated by this section, and, there 
fore, the provisions tlierein contained cannot be applied to the search of a cart, Boro. H. C. Cr. Ral., ISthJone, 
1885. 

7. Refosal to BfgQ learcb-lbt not ponUhable ander a. 187, 1 P.C.— Whena person called ujion byan 

Abkan Inspector to attend a searxdi under this section refused to sign the search list and was thereupon 
charged under s. 187, 1 P C , with intentionally omitting to assist a public servant in the execution of this duty . 
ilrW the conviction vvis bad because the assistance which a person is bound, by the earlier part of s 187,1 P C 
to render IS with the vanous forms of assistance referred to in the later part of the section and 

that it must have some direct personal relation to the execution of the duty by the public officer Tlie signing 
of the list, required by this section is an independent duty which is imposed on the witness, whereas the word 
asttilance as used ins, 187, 1 P C, implies that the party who assists is doing something, which in ordinary 
circumstances the party assisted could do for himself, 28 H. 419 (F.B ). 

8. Datyofprosecatlontocall witnesses present at search— The prosecution are in duty bound to 
call the pen-ons who were present at the seardi unless they are of opinion that those persons would mis- 
represent farts and mis-state what had happened. The fact tiiat some of these persons have formed an optmon 
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unfavourabJe to the prosecution story is no reason for not calling them as the witnesses are called upon to 
state what they saw and not what they iho t£ki 9 C, VI H 433 It is wrong for a Judge in charging the jury to 
8a> that a Head Constable committed abreach of the Police Regulation in conducting a search with aloose 
shirt on without examining 1 im on the matter and taking evidence as to whether or not his body was 
examined before he began tlie search 21 M 83. 


9 Yalae «f search list —A search list prepared under this section is proper evidence as to matters 
which It should Contain n the properties found and the place where thej were found Weir II B19(butirr 
33 M 413) and should be duly proved and exhibited Unless the list is signed witnesses mentioned m the 
section the search would not be legal 4L B B 134=a7Cr D 3 411 

10 Additions to or omissions from search list do not invalidate the search ~After a search list has 
been signed duly in accordance with subsec. ( 2 ) it is not proper to make additions thereto subsequently but 
such additions to ab already completed list do not constitute a breach of this section so as to imahdate the 
whole search nor is the omission of unimportant articles a circumstance invalidating the search 7 Bur L T 
163 = 15 Cr L J 523 

11 Evidence other than the search list may be adduced to prove particulars of search— \\hen 

a search has been conducted under s 103 evidence can be given regarding the things seized m the course of 
the search and regarding places m which ihe> were respectively found other than the list which the law m the 
section directs to be drawn up containing these particulars 34 M 349 (PB) Weir II, 515 oierruUd reealso 
Weir II, 776 , 7 H L T 362 11 Cr L J 136 , 33 M 413 The provisions of s 91 of the Indian Evidence Act 

could not have been intended bj the Legislature to apply to mere observations of physciaJ facts which under 
the ordinary law have to be proved by testimony in Court 7 B H C R 45 at p 63 

12 As to ether searches by the Police ->5^^ ss 16S and 166 as to mode of making a search see 

27 C.693 

13 Liability for contravening the provisions of this seetion -Police-officers might be prosecuted 
under s. 166 I P C or under the Police Act 5 8 L R 31 « 12 Cr L J 439 But if the officer without calling 
upon two witnesses searches a house no obstruction or resistance will be justified so as to bar a conviction 
under s 353 1 P C 19 M 349 

14 Resistance to illegal search —Where a search wxs osnducted without a warrant only one search 

witness was brought and a constable scaled the outer wall and effected a burglarious entry into the house and 
the persons conduamg the search were assnulted held that the constables conducting the search were not 
acung in the discharge of their duties as public servants and that Uie accused who caused hurt to the constables 
could not be convicted under s 332 I P C 37 A 353, 15 A 246, followed See Note 25 at p 141 42 A 6T 


8 — MiftcellaneonB 

Power to impound Court may if it thinks fit impound any document or thing 

document etc pro- , 7! , ^ ^ ^ j tr j 

duced produced before it under this Code 

Notes —1 Impoondlng of documents when illegal —When a Magistrate had no authonty to summon 
a person in whose charge the document eg account books or other thing was this section did not apply so 
al to justify the sending of the books out of his junsdictioo Ratanlal 880 

2 Imponndingby a Haglstrate notselted «r the case illegal —Under this section a DistnctMagis 
irate could not impound any document whidi has been produced m a pending case before a Subordinate 
Magistrate 1 A L J 607 

3. Procedure on Impounding— A note upon the document or thing impounded or atUched to it 
should be made and signed b> the presiding officer and it should not be allowed to pass out of the custody of 
the Court except by Its written order All H C Bk Clr,p 6 

M a g I S t r a t e m 3 > 105. An/ Magistrate ma> direct a search to be made in his presence 

direct search in hi;. o( any place for the search of which he is competent to issue a search 
warrant 

Notes.— 43. (M— 103 AS to competency of Magistrates to issue search warrants Bys.5?9 the issue 
ot a sexrch-wartani bv an imtuthon/ed Magistrate js not on that ground alonp invalid- 
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L CotaptUti j ef KaflitraU to dlre't MR^ehei.— Ifivin.. TCRif I to the onlirur) pourn of a 'fajis- 
trate i% «rcofipd In the th ni ^ch. \ (R) anj s «>>t anj MiKiwate has in the circum«tancw stated In the 
precnlinp »v Pt and sv power rr auihonty as such Maei<tnite t ' direct a <earch SI C. 953 (P C.) cr'emltng 

SSCfSS. 

1. Ma^trau dlraelinf tcareh am juJuti Ijr —A Macistrite d fcctmc general searcli in mcw of 
an enqulrj under this Code acts in this disclurgc ol his jud ail functions ind m.i> appeal for proteaion to Act 
No. \\ III of IRSO (^n Act for Iht fro!/ttto^ of juJtcti! ^ C.9ii (? C.) i7terra/iv tJie opinion of 

the mvinti in S8 & 453. 

S. This section empowers a Maflitrate la Mfoiclf condoct a search under the Bomba/ Careblin/ 
Act (IT of 1857)*— \s tlK* llomlvi) J rt trhcf" cf Co ha prosided lor the manner or place of 

ms-esttgatinc or inqmnnRinto anj o'fencc under it its | m\i$ions must pres ill ind the Cnmmal Procedure Code 
most piT siaj Accpfdingh no proMsion of the Code as to the autlontj empowered to is ue i warrant tor 
anrst or «eardi or the persons to whom and the cond lions under wl ich sucli wirrant mij be i sued Can 
appi) for the purposes of v 7 ol /f't CcmiUitx Act The autlK>rit> the persons ind Uie conditions must be 
respectn-e!) those spcaficallj mentioned m a. 6 of ihc Act and no other But the s{«a3l pro\ ision in s. 6 of 
the Bomba) Act would still be Subject to the general prosisions of ind 10a of the Code I\heB the 

Legislature empowers an ofTcer to delegate an autlioni) to do a certain act t > inotl er person it iiecessanlj 
implies that the original authont) to do such art is full) and conipletcl) in tie ofTcer himself but that it 
neoessar) for the exigenaes of business ihit it shoull t»e doie in the majont) of cases b) persons acting 
under authont) denied from him St B 433 


PART IV. 

PREVENTION Ol OFFENCES 


CHAPTER VIII 

Of SECURm for keeping the PEtcE and fOR Good Behamour t 

A— Security for Keeping the Peace on Conviction A' ^ 'I' ^ 

106 . ( 1 ) Wheneier an> person accused t of an) oflence punishable under Chapter VH! 

of the Indian Penal Code other turn an offence punishable undrf-section 143 
Secunty fof section 149 section I33-A or section 154 thereof or of t assault or other 

offence in\ol\ing a breach of the peace sr of abetting the same J * 


or any person accused of committing criminal intira datioii is comicied of such offence before a 
High Court a Court of Session or the Court ol a Prcsidenc) Magistrate a Distnct Magistrate a Sub- 
dinsional Magistrate or a Magistrate of the fin>t cJiss and such Court is of opinion that it is neces- 
sary to require such person to execute a bond for keeping the peace such Court maj at the time 
of passing sentence on such person order him to execute a bond for a sum proportionate to his 
means mlh or w ithout sureties for keeping the peace during such penod not excee^iig three > ears 
as It thinks fit to fix 

(2) If the connction is set aside on appeal or otheniise the bond so executed shall 
become \oid 

(3) An order under this section may aI>o be made by an Appellate Court 4; including a 
Court hearing appeals under section 407^ or b> the High Court when exercising its powers of revision 

Notes.—! For form of bond Sch. \ No 10 for jKimshment for failure to furnish secunt) Jtf 


tTb. word* anr off.nc puautable ' 
bawoid riomc br act XI U tot 1923 
t Tb* word* or of »»Mnibl a* »rTn»d i 
b.rft oQutud by xct XTIII ot 1923 
{Th. word.** indodlns* Court 


l.r Chiptrr \ |ll *^1 oa tU Ihcrrof or of bare heon utwl tu W in tb* pl»f* 

or Uk ne olh*r unlnwfot niMium w ih th« endrot lnt*Btion Of comm it at lb* i , - 

■ *J7~wer»add«lbyArt Xtlllof I9J3 “ 
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IS ol opinion that a bond ought to be executed. Undw s 513 a deposit in money or Government Promissory 
notes might be made in lieu of executing the bond. For general notes on this Chapter, see p 161, etc. 

1-A.— The amendment of s 105 has made an order und^ s 106 impossible uhen the only section 
under which the accused are con\ icted is a section of the Penal Code read with section 149 The amendment 
as It stands must be read to indicate that there must be some substantive offence charged to be read with section 
149 inasmuch as no offence IS punishable under s 149 alone 3P, A. T. 870. ‘ 

2. Order for giving security is in discretion of Magistrate.— The taking of security to keep the peace 
ii a matter within the discretion of Magistrate, provided he has materials upon which to proceed, 23 W. R. S8 5 
but (j) an order ought not to be made when a sentence of impnsonment or transportation for a long term 
(seven years) is passed, S L. B. R 34 = 10 Cr. L 3. 69. (m) Disputes regarding land or luatei — Where there are 
such bona fide disputes, proceedings sliould be taken under Chapter XII, s U5, and not under this section, 
3 C. W< N.297 and 463. («i) Jl’Aere the result of taking security from one party would be to prevent th* exercise of 

—Where on the complainant trying to take possession of land in the occupation of the accused, 
the accused used more force than was necessary to prevent the complainant’s party from doing so , held, that, 
although the accused were rightly convicted of the offence of noting under s 147,1 P C , they should not be 
bound down under s 106 to keep the peace, as that would have the effect of preventing the accused from 
resisting any further attempt by the complainant to take possession of the land, 11 C. W, N. 810 s= 6,Cr. L. 40 
An order under s 108 should not be passed when it would practically prevent the party from exercising his 
legal rights, 11 C. Y7. K 1128 5 or the other may also be bound down under s 107, 11 C. W. N 176. See Note 14 
at p 146 , 

1.— COHDITIOHS FREGCDENT FOR REQUIRIHQ SECDRITY UNDER THIS SECTION. 

3. Security dem&ad&ble only ou conviaetion.— The section refers onl^ to parties convicted 0! assault, 
noting, etc , and cannot be applied to ca>5> wisre there is only a possible apprehension of a future breach 
of the peace, 24 W. R 10. No order requiring personal recognizance to keep the peace can be passed under 
this section unless the accu>ed has been convicted of noting or any other offence, 21 W. R. 37, 28 W. R. 79. 
Security cannot be demanded when there is no conviction but the oni^ fact found is that the accused threatened 
to beat the complainant, 2S C 628 ; or that the accused provoked another to commit an assault, Vfeir II, 48. 

4 Security cannot be demanded on acquittal —Security cinnot be demanded from an accused 
person when he is discharged or acquitted of the offences mentioned 111 this section Mad H C Pro 
\«tth Afay, 1874 , 3 C. L R. 72, see also 11 C. W. N. 4t3 and 25 C. 628 

S. Only the person accused and couvicted can be required to give security.— (t) IViiness cannot be 
directed to give security witnos for defence in case of noting was ordered to give security to keep the 
peace on the conclusion of the trial as the presiding Magistrate had no doubt left on his mind from the evidence 
given by the witness that he was one of the noters, m the case held that this procedure was illegal so far as 
the witness was concerned, 5 M. 339 (11) Compiamant cannot be directed to give security — Where a Magistrate 

convicted the accused under s 323 1 P C, and called upon both the complainant as well as the accused to 
furnish security under this section held the Court had no jurisdiction to call on the complainant to furnish 
secunty under this section, but if it desired to bind him over must proceed under other sections of this Cliapter, 
after recording separate proceedings, 3 P R 190*. 

i. Order for security must be made at the time passiog sentence in presence of accused.— An 
order for recognizance or for security under this section must be passed at the time of deciding the original 
case If no such order is then made, subsequent proceedings must be taken under s io7 and the parties 
summoned to show cause, 19 W. R 58 ; also 8 P. R. 1893. Although it is competent for a Magistrate upon 
conviction and sentence for to order the accused to furnish secunty under this secnon, yet, having 

Cfimmiited to do so at the time of passing sentence, he cannot afterwards upon receiving some further credible 
information (other than that which he derived from previous trial) that the parties are likely to commit a 
breach o) the peace pass an order under this sectirm, 3 H.-W. P. H. C. R. 96 , 23 P. R. 1901 5 15 W. R. 56 The 
order under this section, must, therefore, be made in the present of the accused An order directing a 
recognizance bond to be taken and made in the absence of tiie accused and upon the suggestion of his adversary 
w as set aside 3 B. H. a R. O. Ca. 1. 

7. Breach af the peace most be reaionably probable —To justify an order under ihls section, tliere 

IL 87 P^'^babthly of a 1)reich of the pevce being committed and not merely a bare possibility, 
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W here there U tro conviction, but strong ground* for apprehension of a future breach of the peace, the 
Magistrate must act un W v 107 or appi) to th»* oTicer having authont) to proceed under Ihit section— /Vo 
// 5 C /JSKtffj, IRTi 

II.-HATURE OF OFFEHCE3 FOR CONVICTION OF WHICH SECURITY HAY BE 
REQUIRED. 

8 The ofTenee for «hl h the person it convicted, l< the esieatlat element— Under this section it is 
the r/cner f-vr which th<* |>en<n IS !■< e-ir/crf iml not the fact* is pm in evidence it t!i< tml which determines 
vvheth*Tor no seciintv nn t»e dennn l<nl Weir II, 4S 

9 What are’ofrcneet Invelvlnl n breach of the peace*— We have no deruntion of the term 

<</ the f'ejre ' \m\ it w-oiil 1 cmlince most of the offences agiinst public tnm^uiltUj dealt with in Clnpter V'lII 
I r C It Ins Is-cn held in 4 Bom L. R. 78, that | ubtic |vricecan lie broLcn !>} ingr^ words is well is b> deeds 
Acts whidi do not iniouiit 1 1 1 brcich oi the |>cice in imvate mi> amount to such in i public pbee In S3 A 
771, howTV-cr, it was held ditteHhng from the Cbiculti and Madras rulings tint the word ' tniol e' connotes 
incluMon nolonl> of i lu-cessarj,! ut niNoof i iwtiUibtch itur«^arcumstince intecLileiit condition or consequence 
In this case the evidence showed tliat tlic accused were prc|>ared to iccompin) the removal of (he Imd-mirk. b) a 
Itreach of the peace and were prevented fromdomgso li) the other side nmmng avvi>, and therefore the offence 
came within terms of this section, though the bfcich of llic peace was not an ingredient of the offence proved 
Also in ISA 343, U is held that upon a conviction forcnmioal trespass where the intention of the trespass 
IS to commit a Iireacli of die peace an order iitider this section can be liwfult) passed (18 A L.3 300). In 
43 B. 534, It IS Ac/Jthat the espression ‘other offences involving breach of thejicace' mthe section includes 
offencts wludi were offences liecause a breach of the peace had occurred or because i lireach of the peace was 
likel> tooccur In 27 6onuL R.166,SiisM ) ea|>re$sed the view thit he was inclined to hold the above 
expression to refer to offences of which a breach of tlie peace is an essential ingredient The cases in 25 H. 4*9 , 
2911 190, 30 C 93; 33 C. SIS, seem to hold that the etpreSMOn other offence involving a breach of the peace 
meansanoRenceof which a breach of the|>eace tsa tiecessar> ingredient and that there must be a finding that a 
breach of the peace has occurred , but in 4111 L.J 433, ina case in which the accused was convicted of an 
offence under s.323 I P C and ordered to givesecunty under tins section without an express finding that 
the accused caused a breadi of the peace Mr jvsTiceSrEsctR,Ar/i/ that tlie offence ofwhichthe accused had 
been convicted implied the aseof violenoe and a breach of the peace and that the order for secunty was proper 
In 2 Lah. 279 it is he/d that (he said expression means an c^ence in which a breach of the peace is an 
ingredient and not merel> an offence provoking or |ikel> to lead to a breach of the peace From the note in 
the Select Committees repoa it appears that with certain exceptions convictions for offences under Chapter VIII 
I P C should jiistitj magistenal action under section 106 The present amendment m clause (t) seems to 
favour the view that the expression ‘ offence involving a breach of the peace means an offence into which 
breach of the peace necessanly enters as an ingredient or element 

Andsoin23A L.J 1033 u was held that m Ihe absence of a finding that an assault which look, place, 
involved breach of the peace or public tranquilliiy a Magistrate cannot merely on the ground that the parties 
were on bad terms bind the accused down and therefore an order under s J06 can only be passed when m a 
case of causing simple hurt or assault breach of tlie peace is involved (44 H L. J 495 distinguished) also 
40 A 105 held that a canvasser who had assulted an elector because he refused to vote as he was wanted to vote 
was rightly bound over to keep the peace under s 106 of the Code nfter conviction under s 323 I P C. (43 C 
671 distinguished) 40 A 103 41 H b J 43S(Ramxswaniy Thevan) was approved in 47 H 64* 'ind it was held 
that s. 146 implies th-vt offences against public tranquillity and the offence of assault involved n breach of the 
peace and proof of mere commission of one of these offences is enough to make the provisions of the section 
npplicable 

10 Does Crimiaal tretpau involve a breach of the peace 7— )Vhere a person wa.s com icted of criminal 
trespass and the Magistrate ndded to the sentence an order that the pnsoner should give recognizance to keep 
the peace Held that there was nothing Illegal in the Magistrates order the conduct of the accused clearly 
pointing to an intention to commit a breach ol the peace 27 W R. 37, 7 V7 R 14 ; 7 C. W N 25 The accused 
was convicted under s 448 I P C his intention mcomniittingthe trespass being to have illicit intercourse with 

the complainant s wife it was Ar/li that the conviction not being for any of the offences mentioned in this 
section the order for taking secuntj was bad in law In distinguishing this case from 7 W R 14 and 20 W. R. 
87, the Court observed In both the-,e cases this Court found tliat the intention of the accused in committing 
the trespass was to commit a breach of the peace the trespass as the fans of the cases showed, having been 
committeil openly by a number of men. Those cases therefore will come withm the provisions of the law 
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a\Jthonzing security being taken for keeping the peace In the present case, the intention of the accused ss 
found by the Courts below, u as only to ha\ e illiot mterconrSe w ith the complainant’s wnfe,” SS C. 623. In 4 M. 
I*. T. 463 also, it was held that an order cannot be made under this section against a person convicted uhder 
s 443, 1 P, C , e\en though it is found that committing the offence the accused did acts amounting to a breach 
of the peace. In 4 b. B. B. 277, it was that security cannot be demanded horn an accused convicted of 
house trespass with intent to commit theft, also? C. W. N. 23; 1833 A. W. N. 302; 42 A. 845. 

11. Assembling armed men. — This does not include the offence of being an armed member of on 
unlawfnl assembly, nor joining suck an assembfy,Z P. BU 1890; 126 P, L. R. 1910 = Cr. L. J.630. In S C. W. N.iiSO, 
complainant’s party erected huts on newlj formed cAirr lands Accuseds party came in large numbers armed 
with deadly weapons Someone of the accused gave order to beat the other part> and break down their huts, 
thereupon complainant’s part> took to flight and their huts were tvoken down On conviction, an order under 
this section was made against the accused and in revision it was argued on their behalf that there might be 
cases of unlawful assemblj in which no breach of the peace occurred, because the assemblj did not go so far 

that in a case like the present where armed men had assembled with the intention of committing breach 
of the peace and an order to beat persons in possession had actually been given, the prov isions of this section 
applied. 

12. Security cannot be ordered In convictions for theft.— A Presidency Magistrate directed an accused 
person, convicted and sentenced to be impnsoned lor an attempt to commit theft, to be brought before the 
Cxiurt on the expiry of the sentence, to furnish security for good behaviour Held, that the order was illegal, as 
theft IS not one of the offences contemplated by this secuon, R&txnlal 622 ; see ibid. 43, Where an accused 
person is convicted of theft under s 379, I P C. a Magistrate cannot on the evidence that there was an 
mienhoH of commiumg a breach of the peace direct him to execute a bond under this section, i C. W. N. 166 ; 
29 0, 393. A person convicted under s 392, 1 P. C , cannot be bound over under this section, 18 H. L. T, 12i 

16 Ct.L J.611. 

IS. Convietion for thefts mischief and anlawfol assembly,— Where the accused were convicted under 
ss, 379, 426 and 143, I P C, and were called upon to give security under this section, held that the order 
requiring the accused to give security was bad, as none of the offences necessarily involved a breach offh* 
peace Query, whether in a case in which a person is not accused of an offence involving a breach of the peace, 
etC) but in which there is nevertheless an express finding that a breach of the peace has been committed, 
the accused could be called upon to give secunty to keep the peace 26 H, 469, also 29 H. 191. It has been 
that in such cases the findings must be dear and explict and that a mere conviction under ss. 143 and 976 
IS not in itseli suflioent to sustain an order under this secuon, 8C.W, N. B17 and summary at p. CCX;27C 
933} 33 C. 315} 7 C. L. .1. 172} 7 Cr. L. J. 200 , 26 a 576 ; 29 C. 393. Where a party enUtled to joint 
possession but being out of possession went with 30 or 40 servants armed with lathis to take possession of the 
property and got possession without having had to use any force and was convicted under s. 143 I P C, an 
order under s 106 was held to be justified, 11 C. W. K. 176 ; 8 C. W. N. 250. 

14. Criminal Intiniidation. — In the 1882 Code the word ' intinndaUon' was qualified in consequence 
of 2 A. 331 by the phrase “by threatening injury to prison or properly" But these words have now been 
omitted, so as to enlarge the operation of the section If the finding be that the accused w as guilty of enmteal 
tnhmtdalton section expressly requires that Ine convjcUon must also be lor that offence in order to sustain 
an order under the section, 8 C, W. N. S17. 

13. Security cannot be ordered on conviction of merely causing disturbance to religions worship, 
a. 296, 1. P. C.— Where the accused were convicted of the offences under ss 296 and 293 of the Penal Code 
and w ere required to give secunty to keep the peace- Held, tliat the act of the accused in instigating othere 
to beat tom-toms «n front of a Hindu temple and thereby cauxing disturbance to people engaged in religious 
worship did not come under nny ot the offences enumerated m this section. Mere provoking another to 
cominii ^n assault is a different thing from committing an assault oneself, Weir 11,47. 

Ill.-COMPETENCY OF MIQISTRATES TO DIRECT SECURITY. 

le Bench of MagUtratea with flrit-cla»a powers competent to pass orders of securlty.-Under 
s. 15, il anyone of a Bench of Mapstrates has first-cUs«. powers, tlie Bench is competent to make .an order under 
ffn^-st^ion n W. R. 12 1 2 C. L. R. 343 at p. 349. 

17. Order for taking security to be passed only by convicting MagUtrate,— Before an order under 
s. toe can properly be made, the convnction must be by a Magistrate of the class menuoned m it, and not by any 
other and the order must be passed by ilie Magistrate who ronvicts and passes sentence Therefore, where a 
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IhW-das^ MapKtnue conxicted the *ctu$c<J and th*n referred tlic eaxe to the District 'figisirate, and the btter 
bound don n the accilsixl to Veep the peace tinder ihw section h!> order wts held to be illegal, 31 C. 633 and see 
Note 22. Sft also 33 P. R. 1001 nhcrc it was held that a confinnation b> the Appell itc Court of at least a part 
of the sentence is a condition iwcedcni to sn onlef under ct (11. 

IS. Praceedlo^ of Ha^Utrate not empswered void —If any fif-igistmtc, not being empowered by 
U«, demands sccunti to keep the peace, his ptoceediogs sliall be void, tee s. 530, cL(c), and also where a 
Magistrate not enii>ottcrcd tries and convicts the accused md ihch refers tlic proceedings to a qualified 
Magistrate for pvssmg orders under this scalort, an order b) the other Magistrate to keep the peace is 
illegal, SIC. 632. 

19. tfaglitrate net conpeteot nait refer whale ease to competent HagUtrate.— If a norHjualified 
Magistrate is of opinion that an order must be made under this section he should refer the whole case to the 
proper aulhonlies for p-isslng sentence under s. 319, S3 C. 1093, Whether .an Appellate Court can pass orders 
under this section in appeab from conviction by Magistrate not qualified, see Note 25 

30. Canipeteacy ef Seb-dlvltlanal Uagittrate with lecoDd-ctais powers to award Imprison* 
neat for more than sU months In defaott ef •eear]ty,-A Subdivisional Magistrate invested vnth 
the powers of a Magistrate of the second class, can piss an order under this section binding over a person 
to keep the peace for a period exceeding six months. The fact that the order carries with it an altenutive 
sentence of impnsonment in case the <«untj is not filed uhidi will be bc>‘ond his ordinary powers under 
s 32 cannot have the efle« of limiting the powers conferred on the Court of the 5ut>divtsiona1 Magistrate under 
this section So long as the order reqiiinng the applicant to furnish secunty vras passed byaCourt which had 
aulhonty to do so under this section, ind tlie period for uhidi secunt> was required did not exceed the lumts he 
was authonced by law to impose, the liabiUt) of the applicant to be detained m prison unless he furnished the 
secunty.is something Independent of the powers of the Ifagistrate m the milter of passing substantive sentences 
of impnsonment, 37 A. 339 

lY.-POWER OF APPELLATE COURT TO DIRECT SECURITY. 

31, Cemptteoey of Appellate Court t> rc^eiro seeorlty.— Clause (3) follows the Full liench decision m 
the case of 4 A. 3tt and supersedes the case of 16 C.770. Ratanlal 695 1 1 M. L. J. 293, 17 A, 67, The essentials 
for justd)ing the Appellate Court to require security are, firstiy that the accused must have been tried and 
convicted by a Court of the description mentioned in the first paragraph of the seaioii (but see Note below) , 
seemdly the conviction must be for ilie offences referred to m tlie section 29 M. 190, and thirdly there must be 
an express finding that such an offence has tieen commuted 29 C 393 , and see Note 7 

23. Competency of Appellate Court to require security when canvictloD Is by second or thlrd>class 
MagUtratea.— The present amendment of clause 3 expressly empowers Appellate Court lieanng appeals, under 
s 407 to pass orders unders. J06 requinng secunty under clause 3 Therefore 21 C. 623 and 33 C 431, holding 
to the contrary are no longer good law The present amendment loUovvs the Allahabad and Pombay rulings. 
SeeZZ A 43; S3 B. 33,37 M. 193 (F B) 43 A. 372 = 19 A L J 133 

23. Order by Appellate Court under this section does net amount to enhancement of sentence.— 
The exercise by Appellate Courts of the power given by cL (3) requiring the appellant to hiid secunty to keep 
the peace after the expiration of the sentence, would not amount to an enhancement of the sentence in ihe 
proper sense of the term 31 P. R. 1909 » 34 F. L R 1903 — t Cr. L. J 190 

24 Appellate Court can cancel security order.— By virtue of s 423 cl (rfj the Appellate Court has 
power to set aside an order for secunty under this section even while upholding the conviction, 30 C. 101. But 
to enable It to do so, the substantive sentence must be appealable without tiking into account the order under 
this section, lees 415 

Y,— MISCELLANEOUS PROVISIONS. 

29. Section applies to European British Subjects —The words ■ any person accused ' are wide enough 
to include this class of people also cy 38 C. 163, 

26. Conviction may be In summary trlak— The conviction may be In a summary tnal, 1836 A. W. H. 
181, provided the Magistrate has junsdiction, S K.-W. P. H C. B, 96. But a Magistrate should not, instead of 
trying the accused for an offence constituted by all the facts proved, content himself merely by charging and 
trying him for an offence that can be tried summanly. 27 C 983 

27. Proceedings should be taken under this ueetlon, when Juvenile offender sentenced to whipping,— 
Where a juvenile offender is sentenced to w hipping for causing hurt with a dangerous weapon, the Magistrate 
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should not pass aij order uJider s 31 ol RefonntUory Schools Act directing delivery of the jouthful 
offender to his parents on their giving a bond but Aould proceed under this section 3 L B R. SO 

28 Order for secarlty abates with annalmeat at cenvictlon —Where conviction is annulled on appeal 
the order directing the appellant to find secuntj abates ipso facto and it is not competent to the Appellate Co rt 
to order the secunty to 1^ continued 1893 A W K 141,30 0.101,7 N W.P H C.R.375,22P R..1901 

B— SECURITY FOR KEEPING THE PEACE IN OTHER CASES AND SECURITY FOR 
GOOD BEHAVIOUR 


[For general notes on this Chapter see supra ] ^ 

107, (1) Whenever a Presidency Magistrate, District Magistrate Sub-div isional Magis- 
trate or ^Iag^stnte of the first class is informed that any person is hkel) 
ing^the peace m other commit a breach o! the peace or disturb the public tranquillity or to do 
cases 3ny wrongful act that may probably occasion breach of the peace nr 

disturb the public trxnquilhty the Magistrate if in his opinion there is 
sufficient ground for proceeding* may m manner hereinafter provided require such person to show 
cause why he should not be ordered to execute d bond vvith or without sureties for keeping the 
peace for such penod not exceeding one year as the Magistrate thinks fit to fix 

(2) Proceedings shall not be taken under this section unless either the person informed 
against or the place where the breach of the peace or disturbance is apprehended is within the 
local limits of such Magistrates jurisdiction and no proceedings shall be taken betore any Magiv 
trate other than a Chief Presidency or District Magistrate unless both the person informed against 
and the place where the breach of the peace or disturbance is apprehended are withm the locil 
limits of the Magistrates lunsdiction 

(.3) When mj Magistrate not empowered to proceed under sub-section (1) has reason 
to believe that any person is likely to commit a breach of the peace or 
disturb the public tranquillity or to do any wrongful act that may probaby 
to act under siilvsec occasion n bretch of the peace or disturb the public tranquillity and that 
0)- such breach of the peace or disturbance cannot be prevented otherwise than 

by detaining sudi person m custody such Magistrate may after recording 
his reasons issue a warr mt fot liis arrest (if he is not already in custody or before the Court) and 
may send him before a Magistrate empoweretl to deal with the case together with a copy of Ins. 
reasons 

(4) A Magistrate before whom a person is sent under sub-section (3)t may in lus discre 
tion detain sucli pereon m custody J pending further action by himself under this Chapter * 

Notes.—! Anatojoni provisions— New York —Under s 84 of the New york Criminal Procedure Coile 
an information hid on oath before an> Magistrate that a petsou h.is tlireatened to commit a enme against tlie 
jierson or property o! another and supported I y the evidence of witnesses is sufficient to enable the Magistrate 
to issue a warrant for the arrest of the |>erson complained of The warrant must however contain tl e 
substance of llie information Section Ba — When the Infomiation is laid before a Magastrate he must examine 
on oath the complainant and any w itnessei. he may j roduce and must reduce their examination to writing an 1 
cause them to t>e subscribed 


EnjlUh Law —If a person has Just cause to fear tliat another will do him some bodily harm as by 
killing or beating him or his wife ( r his child he may demand the surety of tlie peace against such pers>on ami 
u IS the duly of a Justice of the I eace to bind over s««ii person if the applicant proves on oath that he w 
actually i nder •.ucli fear and has just cause to be so— //r/rdnO'* VoL IX p 414 

2 Procedare — The Magistrate should on receipt of credible informalion issue an order under s 11.. 
calling upon the pcrsoi informed ag-Jinsi to show cause, and serve the order on the person under 8 US tliei 
1 oM an i nquiry as to the irutli of the information uvders 117 and either direct the person to give seciirllj 
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under s. 1I8, ordisdiarge him under s. 119 See s. 112 as to oomcnls of the preliminary order, s 121 as to 
contents of Iwnd and s. 123 for procedure on default of giving sccunty If the Magistrate requires a person to 
execute a bond cTtcnding o\-cr a >car he must foMou ihe provisions laid down by d (2) of s. 123 sufru 
The mere fact that the accuseil sap that lie is wilhii]; to give securnj to keep the peace »s not the kind of 
proof tequircil ns a condition precedent to the taking of seciint> S7 P. R. 1917 (Cr ) 

3. Difference between •!. 106 And lOT.^Liidcrs lOG, the order can be passed on convidion of aiq of 
certain specified ofTences, while under s. I07 formal priKecdings must be taken as in trials iii summons-cases to 
prove that it is necessary tor keeping the jieace that lire per-oii summoned shall execute a l>ond. In the former 
case, tlie Magistrate has .idjudicated on the evidence In the |>res<.iice of the jx-r-^jn to be bound over, and facts 
are establidied to require secuntj, Irecaiise he has convicted the accused of a breach of the peace or an iiitentton 
to commit a 1»reach of the peace, etc, whcrcts under the present section, the Magistrate proceeds on information, 

' the value of which mast be tested m the presence of lire person concerned, who shall also liave an opportunity 
I of show mg that it is not reliable, 3 (k L. R. 72, see also 1 C L R. 43 and 31 W. R. 6. A Magistrate possessing 
I knowledge of certain facts from sources outstdc the record, slioold not base his judgment mxm those fuels, for 
\ passing an order under this sectiun. 14 A. L.J. 769; 21 C**. L. J. 911. 

l.~GIRGUMStAKCES UNDER WHICH PROCEEDINGS HAY BE TAKEN 
UNDER THIS SECTION, 

4. Breach of the peace natt be Immlaeat.-»It mmi apjvear to tiie Magistrate that a likelihood of a 
breach of the peace is tminineftl, die object of the bond being to prevent an imminent breach of the peace 
between parties who have quarrelled and to secure peace until the Lapse of a reasonable time, allowing them to 
cool down, and not to protect a town from any possible miscondua nt some future time on the part oi 
notonoiisl) turbulent and dangerous bad cluracters who may have kept the town itt ferment m past years 
7 H.>W. P. }L C. R. 23X There must be something more than a bare possibility, there must be a reasonable like- 
lihood of a breach of the peace. 20 W. R. 97. An hasty sjreecb likely to break the peace does not Justify an order 
under this section against the speaker, particularly when all fear of a breach of the peace passes away before the 
order is jiassed 31 P. W. R. 1907 >. 7 Cr. I J. 232; 9 If L T. 271^(1911; 2 U. W. ft. 239 « 12 Cr. L. J. lOi. 

5. SeesrUy cannot be asked la anticipation of breach of the peace •>-A person applied to the Police 
for assistance to protect him whilst distraining the cropi of cerfiiii ryots for arrears of rents On this fact Iremg 
reported to the >iagistrate he required the ajitdicint to fiirnidi security to keep the peace, ns he thought tliat 
any not whicli may result from llie resi»iaiice of the culiivaton. would be attributaLle to the applicant AeM tint 
the order was illegal, and as tlie Magistrate hnd not found tint tire applicant himself was likely to commit n 
breach of the peace, he ought not to have held the appUcuu rexsonable by anticipation 3 C. L. R. 280, The 
mere fact that lire Magistrate apprehended breach of the peace liecvuse certain jrersons opened a cattle market 
on their own land not far from the place where one -ilready existed it» not sufficient to ivsue an order under this, 
section. 16 A. L 3. 279 See a\>o 23 A. L J 300 

6. Security when occasion for breach of the peace has passed away,— The facts which might be 

taken to establish the probability of certain persons disturbing the public tranquillity at a particular 
recurring festival, would afford no ground after such festival liad passed w ithout the public tranquillity having 
been disturbed, binding over such persons to keep lire peace with a view to possibility of their creating a 
disturbance at the next recurrence of the festival, 26 A. 190. But this case cannot be regarded as laying down 
anile that secunty should not be taken m a case of this kindatter the occasion has passed on which lU feeling 
between parties first came to a head. Wliere, iJierefore, the evidence showed thvi the affair between the Hindus 
ind Muhammadans, m itself rendered it probable that breaches of peace will take place and it was in fact likely 
that there would be a breach of the peace in the near future Ael4 that the Disina Magistrate was justified m 
taking secunty from the applicants, 8 A. Ii. J. 1080 12 Cr. D J. 493 See also 7 C. L R. 392 , 6 Bom. L. R. 663 , 

23 U U.J. 291bs 13 Cr.L,J. 143. A finding that the object of the persons bound over was to disturb ’the 
public tranquillity by wounding the religious feebngs of tlie Muhammadans ol a certain locality without com- 
mitting a breach of the peace, is a good ground for anorder under s. 107, 14 A. L. J. 430= 17 Cr, L. J. 301, 

7. Likelihood of Tlolence to particular person.— Where the e\ ideiicc show s that there is an apprehen 
j I Sion of the accused using v lolence towards a particular person or pamcular persons, he ought to be bound over 
I I under this section to keep the peace, but he ought not to be proceeded against under s iJOon the fanciful 
I reasoning that a not or a single murder directed against a single person is hazardous to the commumly, 27 A.fl2 
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‘ 8. Here enmit; between f&ctioos insofficieDt to sustain order onder this secttsn. — An order under 
this section could only be passed if there was evidence that ttie persons sought to be bound over were about to 
commit a breach of the peace and not otlierwise An order under this section merely on the ground that there 
was enmily between the parties is bad, 1 A. L J. 418, There is no sufficient reason for taking security from 
either party merely, because bad feeling erists between two sets of a population. 126 P. L. R. 1911 = 43 P. W. B. 
1911 = 12 Cr. L. J. 186. 

9. In disputes among joint owners, preceedings against both. — When one of two contending parties, 
entitled to joint possession, has been bound over on conviction under s 106, it was held, that as this latter order 
would have the practical effect of preventing that party from taking possession of the property — the subject 
of the dispute— it would be desirable that the other party also should be bound down in a proceeding under this 
section, 11 a W, N. 178 = 5 Cr. L. 1. 19. See Note 4, s 123 

10. Proceedings need not be deferred because civil proceedings pending. — Where on the sale of a 

Putm Dur-piitnidar under the defaulting P»ln\dar wrongfully insisted on collecting rents from the tenants, 
/irWhe was rightly bound over under this section when « was found that his act was likely to cause a breach 
of the peace. The fact that he had instituted a civil suit to set aside the sale made no difference, because his 
acts were unlawful under the Putm until the sale had actually been set aside, 9 C. W. K. 792. 

When two parlies had both applied tp the Land Registration Court for registration of their names as proprietors 
of an estate and pending these proceedings, proceedings were instituted under this section against one of the 

contending parties and it was contended on their behalf that there being a dispute between the 

parties as to title and possession, the proceedings under the section taken against one party alone to the exclu 
Sion of the other would prejudice the former in the Land Registration proceedings held that such a considera 
tion was foreign to the inquiry under s 107, the only question being whether such party being out of possession 
was seeking to obtain possession b> unlawful means which were likely to cause a breach of the peace, 11 C. 
W. N. m«s^4Cr. L. J. 456, 

10*A. Under this section when once the prosecution has made out a reasonable case for dealing with 
ttvo or more accused in the same enquirj, an> evidence which would be relevant if the accused person or 
persons were being tried of being habitual offenders, would be admissible. 17 A. L J. 147. 

II -DOING A TOROHGFOD ACT. 

11. There most be a definite wrongful aet.->The word " wronyjul" vvas first inserted in the 1682 
Code in consequence of the ruling in 10 B. L B. 441 = 19 Yf. B 47. The law now expressly declares that 
the act which may probably occasion a breach of the peace must be some definite wrongful act, 64 P. R. 1887 \ 

6 Bom. L.B. 862 ;7 C. W. N. 32 ; 33 A. 77S , 7 A. L.J. 1161 11 Cr. L. J. 719. It was never intended that a person 

should be prevented b> a Magistrate from exercising his rights Where the exercise of the civil nghts of one 
party is likely to induce another party to commit a breach of the peace, it is the latter alone who should be 
called upon to enter into recognizance See also 32 A. 571, where a Magistrate had bound over certain 
Muhammadans believing that they would disobey an order prohibiting them killing cows in a pnvate place 
the order was set aside, 30 A. 181 followed But an act innocent in itself may become wTongfid if done with 
the deliberate intention of wounding the religious feelings oi neighbours of another religion, 33 A. 773; 21 Cr. 

L. J. 453 ; 16 A. L. J. 279 ; but it is held ' under section 107 there may be cases in which a Magistrate of the 
first class upon mere information that a person is likely to disturb the public tranquillity without any information 
being given of that persons intent to do any wrongful act, may issue a notice in writing to such person 
giving the substance of the information received without speafyingany definite acts which that person intends 
to commit” 18 A. L. J. S67. 

12. The wrongfel act must be likely to occasion a breach of the peace.— This section clearly 
contemplates that the Magistrate should have some tangible evidence that some definite act is contemplated, 
whicli act, if committed, is likely to cause a breach of the peace Therefore the fact (<*) that the accused had 
attempted tu get up false cases and that he would {vobably continue to doso, 64P.B. 1837 ; or (3) tliat he 
sings ballads in the street (because singing in the street is not in itself a wrongful act, nor would a possible 
obstruction in the streets by crowds colleaing, constitute a wrongful act by the singer likely to lead to a breach 
of the peace), 13 P. B, 1899; or (r) that he is on bad terms with others, 7 C P. Cr. 9; or (d) that being 
nghdully entitled to land, but wTongfully kept out of possession, he has granted leases of it and the lessee 
proceeds to take possession peaceably and not accompanied by force or violence, 25 C. 798; or (r) that he has 
made a liasty speecli likely lo break the peace, particularly when all fear of a breach of the peace passes away 
befoce the order Is jvassed, 81 P. W.B. 1907 = 7 Cr. L. j. 332 1 or (/} that the accused used tlieir Influence for the 
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purpose ofstopptnp the scmces of the \illa;:e barber, washerman and others from being rendered to the 
complainant, 7 C. W. N. S) ; or (f) that the accused joined lntheser\:ce held in n mosque, not appropnated 
in any particular sect, and m the ioeu pie performance of his demotions, said Aititen in a loud tone, 15 P. R. 
1902 (F.B.) : IT P. R. 1887 ; or{A) that tiro accused fxrjcottccl the servants of a /emtndar, the feelings between 
whom and his tenants were strained, 14 Cr. L. J.333 (A.); or (i) that the accused used mere idle threats and 
bombast, B M. L.T. 371 B (1911) 2 M. W. N. 355t=sl3 Cr. I«. J. 104; or {j) that the accused is a quarrelsome, 
headstrong and oontumacious person, 21 P. R. l&S3:or(<f) tint the accused constituted themselves a Com- 
mittee in order to persuade the authontiea to allow them to canj on a procession along a certain route, and to 
enforce as against an> other person who might contest the same, their right to do so, 37 A. 83 does not 
in Itself legailj afford grounds for binding him over to keep the peace, nor does the fact that those others 
have been punished for offence against him and bound over to keep the peace afford such ground, 7 C. P. Cr. 9, 
tee also SC. 77. N. 463. It is not open to a Magistrate to draw up proceedings against parsons under this 
section mercl> on the basis ol general or vague statements, 32 Cr. U. J. 743, , 

IS. Past wrengfnl acts do not Jaitlfy proceedings.— It cannot he presumed irom the fact that the 
person has done a wrongful act in the past that he is likely to do the same again, B Bom. L. R.663. A complaint 
was made to a first-class Magistrate against certain persons that they were constantl) creating disturbance in 
the baraars.' He thereupon called on them to show cause why they should not be lioundover to keep the peace, 
and on their failing to do so required them to enter into a bond of Rs. 50 each, eta, Ar/i/,canccllingthe order, (hat 
the act of which information is given and in respect of which security is required must be an act which is shown 
to be in contemplation at the time of the information given and not merely one a repetition of which may be 
expected or apprehended from past misconduct of the kind without anv thing funher, Weir II, 49, 

14. Party acting within right ooght net to be called upon to give lecnrlty.— Where there is likelihood 
of a breach of the peace resulting from a wrongful act of the aggressive party, m cases of disputes regarding: 
land, the proper course for the 'Magistrate to follow is to institute proceedings under s N5, and not to require the 
party who acts properly and within his rights to give security to keep the peace, 3 C. W. N. 463. One of several 
coowners of land without the consent of the other co-owners, proceeded to take measurement of the lands for the 
purpose of Ascertattiing how much land had been rft/«waferfandvvhatrent the tenants were liable to pay This 
action was objected to by the other co^wners, the result being a likelihood of a breach of the peace J/e/d that 
under ss. 90 and 188 of iAe Bengal Tenancy Act, the unauthorized act of the one co«wner who was surveying 
being illegal, the order binding over under (his section the objecting ccM^wner was bad, inasmuch as they were 
Justified in their resistance to the survey, 9 C. Y7. K.618«*2Cr.L. J. 338 ; 34 C. 935. When a party has the right to 
take a procession along a particular road, he cannot be properly bound down because someone else proposes to 
interfere with that right The proper course m such a case is to bind down the other party, 12 C. W. R. 703 = 
7Cr. L.J.60I;22U.L.J. 231 = 11M.L T. 33 =< (1912) Sf. W.N.47=. 13 Cr. L. J. 143, 13Cr. L. J.661 (M) Where a 
Zemindar sends people to a Mokhassa village, to induce the tenants to break their engagements with the 
Mokhassadar and thus to oust the latter from possession, the Mokhassadar is enlitled to object to their trespass 
and to protest against such improper proceedings Such protest on the part of the AA^ifAffrra^trror his agent 
will not justify a Magistrate m binding him over under this section. 14 U. b. J. 491, ‘ ' 

III,— BREACH OF THE PEACE LIKELY TO ARISE FROM DISPUTES 
RELATING TO IMHOVEABLE PROPERTY. 

. 19. Jarlidletfon tiBder this Chapter not ousted by Chapter XII.— The jurisdiction vesting in a Magis- 

'trate under Chapter XII does not necessarily oust the jurisdiction which he possesses under this Chapter 
Weir 11, 60 } 39 C. 150 (F.B.) , 36 M. 315. Where a dispute likely to cause a breach of the peace is with reference 
to immoveable property, held, that this fact would not preclude the Magulrate from proceeding under this 
section and that m cases like these the Magistrate is not bound to act only under ss and KS, but has a 
discretion to proceed either under those sections or under this section, 3Z C. 966 See also 7 C. W. K. 746 ; 
28 M. 471 (where 29 C. 659 was doubted and distinguished} , 5 R. L R 94, 7 C W, R 142; 25 A. 337 ; 9 A. L. J. 
699 =: 13 Cr, L. J. 566 :9 0. W. R. 551 » 2 Cr. L. J. 713 ; 38 A. 406 ; 3C A. 443 ; 39 C 150 (F.B ) , 39 C. 469 ; 36 A. 143 ; 
18 Cr. L. J.211 (H) But it is obviously undesirable to combine proceedings under s 107 with proceedings under 
s. 145 and to act against both opposing parties in the same proceeding, 8 8 L R 907 = 16 Cr. L. J. 235. 

In28Bom.L.R.438 uvvasAri<fthatinadispirteregardinglandifi(appearstli3t onq of thq parties is 
likely to break the King's peace before the decision of the Civil Court, the Afagistrate can pass an order under 
s. 107 of the Code. ^ , 

16. Care tbeald be taken that proceedings onder a. 107 are not nsed to enable one of two contending 
parties to get poasesalon of Immoveable property.— Proceedings under this section are only intended for the 
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security of the public peace and not for the purpose of enabling one of the tno contending parties to help 
themselves in recci\ering possession of immoveable property after having their adversaries hands tied down 
by an order under this section If it is thought necessary that an order should be made relating to the poss 
ession of immoveable property uhich is the subject matter of dispute between contending parties the proper 
course is to institute proceedings under s 145 and then the parties would have notice of the case they have 
to meet and each party could pin forward evidence to prove his possession of the land m dispute 25 C. 798? 
3C. W N 163,20 Cr L.J 194 

17 Effect of possession fn & proceeding nnder s 107 — In a case of apprehended breach of the peace 
persons entitled to the possession of the subject matter of dispute ought not to be called upon to furnish 
security inasmuch ns they cannot be considered as aggressors and wrong-doers m defending rights which had 
been found in their favour Their willingness to submit to arbitration does not deprive them of any advantage 
that they might have derived from the result of a criminal prosecution and of the fact that possession had been 
found with them 3 C W N 299 

18 Section 149 imperative while this section discretionary —It hns to be noted that while this section 
leaves it to the Magistrate to demand seatnty or not in the exerase of his discretion s 1 4a renders it obligatory 
upon him to institute proceedings if he is satisfied as to the existence of the dispute 35 C. 117 In 3 C. W H 
297, there being a dispute as to land the Magistrate issued a notice under this section. One of tlie parties 
moved the High Court contending that proceedings should hive been taken under s 145 and not under this 
section held that it was not competent for the High Court to direct the Magistrate to proceed under s 14S 
The Court at the same tune expressed an opinion that in disputes conceniing land provisions of s. 145 are more 
suitable but with this expression of opinion left it to the Magistrate to coasider whether it was necessary to 
institute such proceedings See also 3 C W N 463 , 6 C. W M 883 and 7 C. W H 29 and 746 

19 When dUpnte as to land is not dona action may be taltea under this seetfon —When certain 

persons wrongfully and without any claim to possession sought to eject another by force from the 

possession of certain land and a breach of Ute i>eace was imminent it was held that a Magistrate might legally 
take action against the aggressors under this section and that it was not necessary on ilie finding tliat the claim 
was not bona fide to take proceedings under s. 145 28 A 408 In a proceeding instituted under this section 
the Magistrate found that one ^/was the aggressor and was tryx’S best to disturb the peaceful possession 
of iS on certain lands in dispute Upon this finding an order was made for taking security from Ae/rfthe 
f nding was not such as would justify the order though the Magistrate was competent to act under this section 
iS he thought proper 7 C. W H 746 Where m a case of a dispute as to land a Magistrate without instituting 
proceedings under s 145 found that the parties were not m possession and on that ground issued an order 
under s. 144 restnming them from the exerase of certain rights claimed by them in regard to the land m dispute 
aud also proceeded to bind down the petitioners to keep the peace under this section it was held that the 
order under this section was improper under the arcumstances 7 C, W N 142 When there is no dispute as 
to land this IS the proper section 36 A 143, 5<r^al$o29A 537, 22 Cr L J 85, 22 Cr L J 974 

20 When dispute as to land Is bota When there is a bona /rf# dispute as to the right to the 

possession of land between two rival parties giving nse to a likelihood of a breach of the jieace, it is unfair 
to bind down only the party who happens to be in possession under this section to keep the peace The proper 
order in such a case would be to bind down both the parties under this section or institute a proceeding 
under s. 145 infra 12 C, W W 608 =7 Cr L J 403, 11 C. W M 176 but s 14S ought to be preferred eee 39 C 
117J16C.W K 384 = 13 Cr L J 142 

21 When right determined by Civil Courts proceedings shoald be under this section — W here rights 
of contending parlies are determined by Civil Courts Magistrate should proceed under tins seaion and not 
under Chapter \II 6 C. 839 , RaUnlsl 462 

32 3elnt and eiclaiive possession of land— \Vheu parties are quarrelling over land one of whom 
ckviming to in excb site jiossession and tlie other in joint possession nnd there is every likelihood of a 
tireachoi the peace taking place the proper procedure for a Magistrate is to proceed under s 145 and not 
under this section 1 C. L J 632 « 2 Cr L. J 6S8t5C.L J 447 «= 9Cr L J 344. 

ly— JURISDICTION OP MAGISTRATES IN RESPECT OF PROCEEDINGS UNDER 
THIS SECTION 

23. Magistrate cannot call on a person tesldlng la another district to fornlih secnrlty —The terms of 
ihsseaoo do not authonre a Migistmte to Hnd over a person not residing w ithiii the limits of his distnct 
V ere it otherv, i«; a 'Iigistralc in one dislria may take recognuance from a person in any other piri of British 
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India in «hicJi this CchIc h in force and vtcf tersa. Moreover, i person sitntnioncd into one district from 
another might iw sniijcctcil to imnccc^sar) c*pcn<e and inconxcntencc in obtiining sureties from the district 
in whidt he resides to sa> nothing of the cost ol witnesses he might wish to hring thence to show ihst the 
information cuTii to the Magistrate was Incorrect or untrue, and that he ss.i'' not liable to lie called upon for 
recogniratices 6 JL.26 (F.B), 10 C. L. R. 430{ 11 C.737 ; 12 C. 1S3; 23 B. 32 and 14 A. <9 

21 Temporary residence tofneient to give Jnrltdlction.— If during llie teniponry residence of accused 
he commits anj act likel) to cause .i breadi of the pcicc, s Magistntc Ins jiinsdictiuii, although the accused 
pcrminciitl) or Inlntmll) resides tn another district, 24 0.344} 22 Or, L. J. 109. 

23. Power to proceed against persons oaUide Jarbdleiloa ipeBlally conferred on Chief Presidency 
Magistrates and District Magistrates.— ' As this section sioo<l proceedings could not be taken agimst a person 
outside the lunsdiction, although he might be instigating .a lin-ndi of the pciccnithin the jurisdiction, but as sudt 
CTtended |ioMer requires careful exercise, we have provided diit the {xiwer to taking .iction m such cases shall 
onlj be exercised bj Chief Presidency Magistrates or District Migistntes. — Se/. Com Rep , see 20 A. L. J. 823. 

26. How far District Magistrate can delegate his ipeclsl powers to a Subordinate Magistrate.— 

I rnccedmgs against a person residing m anoUier jtinsdiciton must take phee and be brought to a conclusion 
before the District Migistrate himself. Even on tlie dirtction of Uie District Magistntt a Subordinate Magis 
trate has no jurisdiction to dnw up a procecthiig under s 107, agauiM a person residing in another jurisdiction, 
13 C. ff. N. &30ss9 Cr. R. L. J. liSj but after immtioii of proceethngN .-igainst i nonresidert, the District 
Maj^sirale may trinsfer proceedings to Subordimte Magistrate, 31 C, 350, if he is Lumpetetit to conduct the 
proceeding, 37 A. 20; 41 M. 246. 

27. Proeedare where defendant llres oatside Jartsdiction — flit projier course for a ^fag; 1 strate to 
pursue, when he believes that certain persons wlio are resident l>c)onil the limits ot his district are likelj to 
commit a breach of the peace within his dictrict, ts to cause information of the fact to be given to the Magistrate 
within whose district sucli persons reside, md to produce evidence in support of such view, in order that 
proceedings nia> be taken against them b) a Court which has jurisdiction 11 C, 737 ; 12 C, 183. 

28. Oa transfer, Magistrate has JarUdletlon to amend proceedings.— A SiibKliv ision-il Magistrate 
instituted proceedings under this section, and on objection being tnkeii to his jurisdiction the Distnet 
Magistrate transferred the case to a Magistrate outside the $ul>division and holding his Court at the Head 
quarters of tlie district. On the case being taken up, certain objections regarding the incompleteness of the 
prelimiaary order instituting proceedings were taken. Tlie Magistrate thereupon amended the proceedings 
and drew up fresh proceedings, but still retying on tfie same information Objection was then taken to the 
jiinsdiction of the Alagislrate to draw up fresh proceedings held that he had jurisdiction, 29 C. 339. 

' 29. European British lubjeets— jurlidicUon of Magistrates limited by Chapter RXXIII which see 

30 Person not immediately concerned cannot be boand over for acts of servants or partisans.— 
IF the 'lagistrate does not find that the person called upon to furnish seointy is himself likely to cause a breach 
of the peace he cannot order him to fiirmsli security 3 C. L. R. 280 , 10 B L R 441 =19 W. R. 47 ; 1861 A. W. N* 
132, 17 W. R 34, 4 P R 1912 A non resident /^emxndar cannot be boimd over, because his local agents are 
committing acts likely to cause a breach or tlie peace, unless, it can be shown that he is instigating them to 
commit such acts, 10 C. L. R. 430 See also 11 C. 737 ; 39 C. 130 (F.B ) Persons who do not go to the place 
where a breach of the peace is apprehended can be bound under this sectioa 1 Put. L. J. 361. 

30-A. A District Magistrate has no jurisdiction to order security for good beh-iviour being given, while 
affirming a conv iction for not, 16 A L J. 280 

Nor has he jurisdiction to order that a particular individual stiould be a surety Ib\d 

30>B How far the principle of antrefois acquit Is applicable.- A Magistrate is not entitled to 
institute proceedings under this section upon facts and informattoii which have already been the subject of 
inquiry under this section orm connection with charges under the peml Code brought against persons who 
have been discharged in those proceedings, 41 M. 246 

y.— POWER OF MAGISTRATES NOT EMPOWERED UNDER SUB-SECTION 1. 

31. Rat reason to believe.— The pow er to proceed under sub-sec. 3 ought to be used w ith the greatest 
cauiioa The discretion of the Magistrate is v ery much limited by the language “ has reason to believe ' and not 
‘ ts informed' as m sub-sec 1 The question is not whether there was belief, but whether there was reason to 
ielute and not merely to suspeef, 6 B. 402. 
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C/—\ person is said to ha\e ‘reason to believe” a thing i( he has sufficient cause tobebevethat 
thing but not otherwise, s 26, 1 PC 

32 The words ‘ or a Court of Session or the Htgh Court ' have been omitted before ‘ has reason to 
believe^' apparently as being unnecessary, the Select Committee remarking “We can find no reason for 
conferring powers under sub sec 3 of this clause (formerly s 108) which relate to infenor Courts on Courts of 
Session and High Courts So we have limited the sulwection to Magistrates not empowered to act under 
sub-sec. (1)’ 

VI— SCOPE OP aUB-SECTIONB (8) AND (4). 

83. Power of District Magistrate to detain In custody,— Where an ifccused is not sent before a 
District Magistrate by another Magistrate acting under d (8) so as to bring the case within cl (4), such District 
Magistrate s order detaining the accused in custody is illegal Even if s 36 can be construed as giving powers 
which are not specially referred to in Sch Ilf having regard to the terms of cl (3), the power is not one which 
can vest in the Magistrate to whom the accused is sent, 31 M. 6 IS (P B.) See 32 C. BO. 

34 Jurisdiction to remand person iota custody — Right of person arrested to bail. — Only in the 
special circumstances referred to in els (3) and (4) does the law empower a Magistrate to detain a person against 
whom proceedings have been instituted under this section in custody until the completion of the enquiry 
Where a Magistrate on the report of the Dislnct Superintendent of Police directed the re-arrest of persons 
(whom he had previouslj admitted to bail on iheir appearance) and remanded them to custody held that the 
re arrest and remand were illegal as none of the special circumstances referred to in clauses (3) and (4) existed 
in the case and the Magistrate was therefore bound to release them on bail under s 496 the provisions of which 
were imperative, 32 C. 80. whether under s H5 and proviso to s 114 the Magistrate has such power 

to re-arrest and remand persons whom on their appearance he had previously admitted to bail, 82 C. 80. In 36 
M. 474, It was held, however that the clear words of cl (4) of this section which provides that a Magistrate 
before whom a person is sent may m his discretion detain such person in custody until the completion of the 
inquiry hereinafter prescribed cannot be qualified by s 496 That section does not give an absolute right to bail 
to any person who appears or is brought before a Court and is not charged with a non bailable offence, but must 
be read along with any other provision giving a special right of detention to the Court and cl (4) of this section 
gives such power 

S4-&. Where there is no final order by a Magistrate under this section the High Court will not interfere 
in revision (1918) M, W. N 37. High Court in 27 C. W. H. 23 interfered in revision m the preliminary stage in 
s 107 With proceedings on the ground that the materials on which the order was based was clearly insuffiaent 

S4-B Jnrisdietion in appeal —A District Magistrate has no jurisdiction m affirming a convictiorr of 
not to order the accused to give security to be of good behaviour nor has he jurisdiction to order that a 
particular individual should be a surety, 16 A, L J. 280. 

34 C. A Magistrate cannot alter order as to aecorUy.— Where one month after passing an order 
requiring the accused to furnish security in a certain sura to keep the peace, the Magistrate directed the accused 
to furnish security in a larger sum held that the order was ultra, vtre\ 20 Cr. L. J. 436, ; 

84 D. To justify an order under section 107 there must be evidence on the record that the persons from 
whom security 15 demanded are likely to comnnta breach of the peace Mere consent of the persons to be 
bound down is not sufficient The likelihood of a breach of the peace must be established by independent 
testimony on oath. 21 Cr. L. J 176 But see the judgment of Walsh J,in21A. L.J 881 modifying his judgment 
m 31 Cr. L J. 176 = 84 1. 0. 784 and holding that a Court is perfectly entitled to act on a solemn and free consent 
amounting to a plea of guilty given before it by the acatsed, 46 A 109. 

108. Whenever a Chief Presidency Magistrate or District Magistrate ora Presidencj 
Security for eood Magistrate Or Magistrate of the first class specially empowered by the Local 
behaviour from per Government m this behalf has information that there is within the limits ol 

«dmous^mattlr''*“"® junadiclion any person who within or without such limits, either orally or 
* in any other manner intentionally disseminates or attempts to disseminate, 
or in any wise abets the dissemination of — ' , 

(n) any seditious matter, that is to say, any matter the publication of which is punish 
able under section 124 A ol the Indian Fvnal Code , or 

• Tb« word, la any olh.r n.anor loltatloaaUr w«r* loMrtM br Act XYIU of IK* 
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(i) an) matter the publication of nhich it punishable under section 153-A of the Indian 
Penal Code , or 

(<■) any matter concerning a Judge which amounts to criminal intimidation or defamation 
under the Indian Penal Code 

Such Magistrate * if m his opinion there is sufficient ground for proceeding * ma) (m 
manner hereinafter proaaded) require such person to show cause wh> he should not be ordered to 
execute a bond with or without sureties for his good behaaaour for such period not exceeding one 
)earas the Magistrate thinks fit to fix 

No proceeding shall be taken under this section against the editor propnetor, pnnter or 
publisher of an) publication registered under andf edited pnnted and published in conformit) 
wath the rules laid down in the Press and Registration of Books Act 1867 J with reference to an) 
matter contained in such publication ^ except by the order or under the authonly of the Governor 
General m Counal or the Local Government or some officer empowered by the Governor General 
m Counal in this behalf 

1 SeditloQi ipeech to be Jsd jed fpom tubaunce, not werdi— Hetnlng of Swaraj —The test is whether 
the person proceeded against has been disseminating seditious matter and whether there is a fear of a repetition 
of the offence. In each case it is a question of faa which must be detennined with reference to the antecedents 
ol the person and other sunxiunding circumstances 11 Bara L R 743 is 10 Cr L J 370 Where the petitioner 
preached ihe promotion of Swaraj held there was nothing to bnng the petitioner within the meaning of 
s. 124-A I P C ^'‘Swaraj meant no more than home rule under the present Government and hence the 
petitioner could not be bound over under cl (<t) of thisseciion 34 C. 091 But see 33 H 3 as to the meaning of 
the word Swara). ^ealsolOBon L,R.9tlt£m/v Salgangadhar TtM 

3 TIhat anoanti to prometfog enittUy between elatsei a. 153 A, I P C.— To sustain an order under 
this seaion it is not sufficient that the language used was highly offensive to one community but it must be 
shown that he intended to provoke feelings of hatred or enmity between two communities. It is not neces- 
sary, how ever that he should have succeeded in exatmg such feelings if a deliberate intention to do so can be 
inferred 4Bu L T 84»13Cr L J 243 

3. What kind of evidence of Intention or otberwUe U neeeteary— In 43 C. 591 » 30 C. W N 199 — 
S3C.L 3 105 the distinaion between s 108 (5) and s 1S3A 1 P C was pointed out and it was that under 
s 108 (5) one has only to find that there are words used in the leaflet or matter complained of which are likely to 
promote feelings of enmity or hatred and once such words are present it is not further necessary to prove the 
intention as under s. 153-A I P C In 29 Bom L R , p 97, the applicants were proceeded against under this 
Seaton as the author printer and publisher in respea of a pamphlet which offended against 124 A and 153-A 
I P C There was no direct evidence to connert any of the applicants with the pamphlet mquestioa Held 
that the evidence In the case was insufficient to prove the first applicant to be the author The second applicant 
was the printer and disseminated the pamphlet yet he was not shown to have any knowledge of the matter 
published in it. The third applicant was liable to be dealt with under this secUon and as publisher he could be 
presumed to have the necessary knowledge of the contents of the pamphlet 47 B. 438. 

beha^our from^ va 109, Whenever a Presidency Magistrate District Magistrate Sub- 

grants and suspected divisional hlagistrate or Magistrate of the first class receives information — 
persons. ” 

(a) that any person is taking precautions to conceal his presence within the local limits 
of such Magistrate s jun^iction and that there is reason to believe that such person is taking such 
precautions with a view to committing any offence or 

• The word* if p oewd nc *■ wer»lB««rl»4 tr tStS 

1 Th* word, ed l»d pnn(«d and publ atiMj were nbat luted for word* or pr nted or pnb (h d br Act XVIII of IS*} 

t Sit Act XXV of 1SS7 • >0 of wh cb •Qjpower* Local CoToroisrata ta Dtkc ralra. A* to rain la fare* in Uadraa an For! SI 
Cecrgi Caitlle laal PI I p Itl 

I Tb* word* “ wltb raftroDC* pubi eat on war* uarnad by Act XVIII of I«J 
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(i) that there is within such limits a person who has no ostensible means of subsistena 
or who cannot give a satisfactory account ol himsdf, such Magistrate may in manner hereinafter 
provided require such person to show cause why he should not be ordered to exeaite a bond with 
sureties for his good behaviour for such period, not exceeding as the Magistrate thinks fit 

to fix 

Notes —1 Section aimed at vagabondism —The power osnferred by this section is for the summarj 
disposal of cases of vagibondism where sturdy rogues are fonnd to he lurking about i Ondh S C No 73 

2 The provisions of ss 103 and 110 require to be carefnlly worked —It must appear from the proceed 
lUgs whether tlie accusation which the accused has to meet is one under this section or under the next The 
two sections must be carefully worked and care must be taken not to abuse them Criminals released from jail 
must be given a fair chance of returning to honest ways, but when well known habitual offenders are found under 
distinctl> suspicious ciraimstaiices lurking at night in sitspicious places in possession of house-breaking instni 
ments or implements for coming travelling on the railway for no ostensible purpose except crime or iii 
possession of suspicious property which cannot be accounted for such men sliould be put up before the Alagis 
trates and an order if possible obtained —Mad Pot Man p 89 

3 Under what circumstances this section applicable — This section provides for taking security no( 
trom persons suspected of a particular offence but from persons lurking withui the Magistrate s jurisdiction who 
have not ostensible means of sibsistence or cannot give a saiisfictory account of themselves Batanlal 63 
Magistrates are cornpetent to put in force the provisions of tins section whenever they have credible information 
that the accused had no ostensible means of livelihood or was unable to give i sitisfactory account of himself 
31 C. 557, 6 A L J 233, and will be within the limits of their jurisdiction in trying a case irrespective of the 
manner in which it comes before them 26 M 12* Clause (^) covers not only vagrants but also suspected 
jierson md persons of any thss who cannot give a satisfactory account of themselves 13 Cr L J 239 (C) A 
person who gives a false name and delivers letter secretly, containing incitement to commit crime or demanding 
money furthe means of Lonimitting crime comes withm the provisions of cl (n) IS Cr L J 235 (C) 

It IS now held tint the fact tint a jierson while going away from a village gives a false name in the 
lirst instance and then gives the correct name does not of itself amount to taking precaution^ to conceal his 
presencewith i view to committing an offence 21 A L J 8*7 

4 Want of means of sabslstence is not an offence ^tnabilUy to give t satisfactory account of oiiehelf 
or want of ostensible means of subsistence does not amount to an offence 4(n)3N L ItSlasSCr h J *3* 
or the tact tint the person wav concealing himself in order to avoid observation 39 C 456 

5 Mere want of means snbsistence is not enough —Evidence of mere want of ostensible means of 

subsisteuce iv not of itself a sufficient reason for making a hnal order under s 118 Otherwise jails would lx: 
<iuite full especially in times of Inmine and scarcity A Magistrate however is bound by tins section to coii 
sider wlietlier the order is really necessary in order to secure good behaviour which is a matter for the Magistrates 
own judicial discretion Ratanlal ” ’ • - ii e « ti»rs 

house and that father is a man c 

ostensible means of subsistence 

action against suspicious strangers lurking within their jurisdiction 39 C- *36 

6 He&niBg of ‘give a satiifactory account of himself’— A Municipal peon whose residence and 
occupation were well known was said to prowl about mght and was a companion of scoundrels and was 
irmed with and using » Ia//i was called upon to furnish secunty for Ins good behaviour Hftd that words 
•'V.Tvc a satisfactory account of himself did not mean to satisfy the Magistrate that he spends his time or at least 
his leivure hours in a satisfactory manner and that the proceedings under this section could not be supported 
8A k J 1097 = HCr L J 336 Where a person was found not m his own father s house but in another district 
1 1 tlw. house of « man wh ) was suspected of beingn dangerous political conspirator and to have coltected a 
large anioutu of sedulous hleraiiire //eld dultnguishvtg 16 C W N *99, tlvat order of tlie Magistrate requiring 
Michpcrsoii gi\c rtii iccount of himself was justified Section 1 09 cl (3) applied l ol only to vagruits or 
V igaboiids blt^u covered cases of suspected persons who cannot give a satisfactory account of themsefves 
13 Cr L.J 239 (C.) 33 C. 3*3 == 30 C. W N 380 

7 What are net tefUcientgreundifer demanding teenrUy —{0 Doing no wort — The liw requires that 
l»d »ru i m in is called upon lo gUt security it slioutd be proved that he h is no ostensible means of substance 
the mere fact lliHt a man does notuork coupled with admission ol previous conviction for bad livelihood 
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iloes rot n Magisintc in ilirectlnj; him to furnish secuniy for gootl bcha\ lour, S C. W. N. 28/ (ii) lirlong 
trjg to a tcandtnng tfihe ^ l<tTvyx\ )>cton^ (on hindering tnbe Is not a sufliacnt rcnson forhrmglng hn 
case under the pur\icu of this >^^ctlon Weir 11, 83, (i{i) Nor that he wn once before convicted of bid loelihood, 
S C. W. N. 88, (n) Nor tint he licloitgcdio a gang which frequented vtelas and carried on games which might 
tinder certain circumstances be illegal, 6 A, L, J,333. (v) Being a gambler or oJ>tum smoker — The mere 
tact that the accused is a gambler or opium smoker is not in Uie absence of previous bid conduct sufficient 
ground for fwpiinng him to gctc secwritj for good bchaafour. 1 Bor. 8. R. ttB. (si) / rtng a player of nng 
game —Where the .accused in procccthngs taken under this section admitted before the District ^^aglstrat», 
that he had no ostensible means of subsistence except through the pU> of what is known as nng game and was 
tiound o\er under this section, held folhunng 6 C, L. J. 708 lliat the chief element of ring game was one 
of skill and was not an offence under the Gaming .f^/aiul therefore, the petitioner could not be said to 
have no ostensible mcaas of hvelibood 40 C. 708 In IS Cr. L. J. 276 (C.) a contrar) stew was adopted 
(mi) lYetious eonneetion wtlh a eonspiracy.—Thc fact that the accused Itad prcviousi} been connected with any 
cnminal conspiracj or might still fie m correspondence with any criminal outside the iunsdiction would not 
tic relevant under & 109, but might form (he basis of a substantive proceeding under s 110, 39 C. 56, clause 45 

(d) refers to a continuous act and docs not apply to a case where there is a momentary effort at conctilinetit 
to avoid detection or arrest. 18 Or. U J. 825 j 17 All. t. J. 438, 891. 18 A». b. J. 331. 

8. PertQn proceeded agalnit need not be retident within the Moglitrate's local Jnritdlction.— lu 
give pinsdiction to a Magistrate under this section, it is not necess.ary tint the accused jverson should have a 
residence witliin hts juisdiction, Weir II, 83. Where a |>erson put before a ^Iag|slratc under sub-sec. (^) was 
dischargetl on the ground that he w as not {iroperly arrested and so not pro|verly brought before the Court, held, 
following 26 M. 124 that the Magistrate was bound to decide whether the accused was or was not guilty of 
tagabondtsm, and it was immatenal for that purpose how he was brought there, 31 C. 857. See also 13 Cr. L. 
J. 239 (C.). Hut a Magistrate cannot call upon a person to give any account of Ins presence outside the 
junsdictioa of Uie ^[agl$t^te taking proceedings under this section. 39 C. 156. 

9. PreceedUigi ef Uagutrates net eropewered — If any Magistrate not emi>owered in this lichali 
demands secuntj for good behaviour, his proceedings are void, s. 830 (rfX 

110. Whenev er a Presidency Magistrate, District Magistrate, or SiilHlivisioiiaf Magis- 
Securiiy for good Magistrate of the first class specially cnipow cred m this liehalf 

behaviour froni liabi b> the Local Government receives information that any person within tin. 

tual offenders. local limits o( his jurisdiction — ^ 

(a) IS b> h ibit a robber, house-breaker or thief or forger or 

(i) IS bj habit a receiver ol stolen property knowing the s<ami. to ii ivc been s,lokn, or 
(c) habitually protects or harbours thieves or aids m the conctilmcnl or disposal ol 
stolen property , or i 

*“{d) habitually commits, or attempts to commit, or abets the commission of the 
offence of kidnapping, abduction, extortion, cheating or mischief, or any offence puniahable under 
Chapter XII of the Indian Penal Code, or under section 489-A, section 489-B, section 489-C or 
section 489-D of that Code,” or 

(e) habitually commits, or attempts to commit, or abets the commission of offences 
involvang a breach of the peace, or 

(f) is so desperate and dangerous as to render his being at Urge without seainty 
hazardous to the community , ' 

Such Magistrate may , in manner hereinafter provided, require such person to show cause 
why he should not be ordered to execute a bond, with sureties for his good behaviour for such 
period, not exceeding three years, as the Magistrate thinks fit to fix 

Motet.— 1. For the nature of the preliminary order, ires 112, for inquiry into the trudi of the infor 
mation, s. It7 , for final order, ss. 118, 119 , s. 120, as to when the penod for good behaviour commences , s. 121 
for contents of bond and s. 514 for procedure on Icxfciture of bond. For form of bond, jee Sch V, No Hand 
s. 407 for appeal and ««/r», for notes generally 

• Thi*c]*<iMwutQbettut«dfortb«enon«lcltu«b7tb«Cr P C.aD«Bdmnt ActfXVinenMl) ■ i$ 
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2. Ua^straies ' specialljr empowered.— In the Town of Madras the Commissioner of Police is 

empowered to act under this seetion by virtue of Madras Act III of 1888, s 7 (5'rr also the old Act, Madras 

Act VIII of 1867, s 4) In the Punjab, all firstcUss Magistrates have been empowered to act under this 
section— Gazette, Zrd February, 1882, Pi J, p , 

3. Proceedings of Magistrate not empowered. — If any Magistrate, not being empowered by lavv in 
this behalf, demands security for good behaviour, his proceedings are void, s 530 {d). For the effect of a 
transfer by a Magistrate not empowered to transfer, see s 539 (/) The Magistrate must be competent 
both when he commences the investigation and at the date when he passes the finaf order, where, therefore, 
a Magistrate who, when he commenced the proceedings under s 110, was a Sub-divisional Magistrate ceased 
to be so when he made the order, the order was held to be invalid, 17 Cr. L 3. 141. 33 In. Ca. 317 (SU ) 

4. It IS not open to the trying Magistrate to put any arbitrary limit on the number of witnesses whom 
defence desires to adduce, 20 C, W. N 403 

5. Proceedings under this section no bar to conviction under s 401, 1, P. C —An order under section 

llOofthe Code against an accused and detention in jail for failure to furnish seciinty do not bara subsequent 
trial and conviction under s 401,1 P C Evidence oi previous conviction of theft, and of being bound under 
section 110 IS not admissible on a subsequent trial under s 401, I .P C, to prove either the commissioii ot 
such offence or bad character, 147 C. 154 ‘ 

6. No review under section 437 of proceedings under this section —Merely because the District 
Magistrate happens to take a different view of the evidence from that taken by the trial Magistrate it will not 
entitle him to review the order under section 437, 44 A. 691. 

I.— PERSONS OVER WHOM JORI8DICT10N MAY BE EXERCISED. 

7. Seotloa aims at persons lesdisg babitaalljr duhoaest Ifres committiag crimes agaiast property,— 
'This section only relates to the calling upon of persons of habitually dishonest lives, etc , find security for 
good behaviour, as a protection to the public against a repetition of crimes by them in which the safety of 
property is menaced and not the security of persons alone i> jeopardised hfere proof that an accused person 
has been previously guilty of acts of violence will not justify a Magistrate m ordering him to furnish security 
under this section, 2 A. 63S See also « W. R. 6 5 13 C 520; 10 B. lT4j Punj Cir, Chap XLIV, p iw 
This section ought not to be put in force when the information is as to the likelihood of a breach of the peace, 

6 A. 1S2. 

7-A. Repute and evidence of repute. — The repute necessary to be proved under s 110 of the Code 
need not necessarily be proved by the evidence of immediate neighbours, but that the evidence of witnesses 
living sufficiently near to be m a position to know the accused’s real reputation was admissible Also held it 
was not necessary for the Magistrate to make a local enquiry and examine witnesses other than those sent up 
by the Police, 2 Rang 686. 

8. Persons must bo within the local limits of the Magistrate’s Jurisdiction. — / e , any person residing 

within such Juowis Js icim} lo be z pejstvs .aunswmq; to one of the descriptions ^iven in clauses (a) to (>). 
The section does not apply to a person residing outside such limits, but who is by habit a robber, etc., 
tvtlhtrt the jurisdiction oi the Magistrate taking cognizance of ^e case, and therefore a Magistrate is not 
competent to issue a warrant under this section against persons residing in another jurisdiction, because tfie 
reputation a person may have must necessanlj be reputation m the neighbourhood of hts residence atjd 
not at some place far away from hvs home, 27 C. S93 at p. 995. Proceedings taken against a person outsifle 
are void, 3 a L J. 103 = 3 Cr. L. J. 248; 14 Bsm. Ii.R.889 = 1 Bom.Cr.Ca. 784 =-13 Cr. L. J.798 and 12 P. «. 
1001. But in 36 M. 94, 25 C. 993 was dissented from and it was Md that the scope of the section was not 
resincted to persons residing within the Magistrates junsdiction but applied to all persons who were witiin 
ihe local limits at the tune the Magistrate took action See also 14 A. h J. 1074 In 10 C W. N. 1032 it was 
also Af/rf that the wxlhin the loeal ivntls 0 / hu jurtsdtehon are not equivalent to •residing- wtthtn the 

Hmtti' It IS sufficient to give the Magistrate jurisdiction if the evil habits of the accused were practised and 
evil reputation aojuired within the local limits of his jurisdiction See Notes 7 and 9 below , 

9. Permanent retldence not necessary. — The expression ” any person within the local limits ” has 
been expressly adopted to exclude the neces&ity of proving anj’Uiing approaching permanent residence, and 
to leaie_ it In the power of the Magistracy to deal with what are perhaps the most dangerous habiCUJtl 
cnmlnats, *ho wander from place to place and have no well known residence, where the Police or the 
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Magistrac} could be sure at an> time of finding them. 9 Bora.L. R. 2<4 <= S Cr. L J^2<7| 88H. 96. Sff 
also 17 Cr. L. J. 819 The u-ords were construed to mean any person who is within the local limits at the 
time when the Magistrate takes action under the section It is not necessary that the suspect should be 
a resident uithin the local limits. But the suspect must be within theilocal limits wlien the Magistrate takes 
action, 14 Bom. L. R. 839 *= IS Cr. L.J. 796. In 9 Bur. L. T* 39 a 17 Cr. L. J. 88, it wasAf/t/ (not following 27 
C. 993) that a Magistrate is competent to take proceedings against a person who resides within his jurisdiction 
though he happens to be outside when arrested, ^ireaiso 17 Cr. L. J. 390 (A.) where 38 U. 96 was followed. 

10. Occasional residence nay heenengh — Where a Zemindar has a residential house within the 
jurisdiction of the Magistrate, and he occasionall>. if not often goes there to transact hts business, the Magistrate 
has jurisdiction o\er him for the purposes of this section intwided the nets which call for proceedings under 
this section are committed by him while he so resides Where, therefore the Zemindar had been actually 
abetting other people to commit offences invoKing □ breach of the peace m order to compel their raxyaU to 
pay enhanced rents, held that such abetment fanngs him within cl (r) of this section, 31 C. 419 ; 39 C. 156 ; 
23 C. W. N. 100 ; 20 A. L. J. 49. 

11. What deal net amaant ta reildeaee ^1) Detention xn Police custody not constitute residence 

within the meaning of this section, even where sudi detention is legal, 23 B 32; 43 P. R. 1833. (2) persons 
undergoing xmprisoniHenl —■’Tht words of s 110 "any person within the local limits of his jurisdiction," are 
obviously not intended to apply to jiersons undergoing imprisonment whether the jail happens to be within 
the local limits of the Magistrate s jurisdiction or not A Magistrate has therefore no jurisdiction to commence 
theproceedingsagainst a person who IS undergoing imprisonment, 4 L B R 143Br7Cr L.J. 447. ln9Btir.L.T. 
39 e>17 Cr. L. J.83 s 32 la Ca 630 (F.B ) the case in 4 L B R. 143 was o\eiruIed and it was held that the words 
' any person within the local limits of his jurisdiction' in s. 110 apply to a person undergoing a sentence of 
impnsonment m a jail within the local limits of the Magistrate s jurisdiction Rut set 46 C. 215 which holds that 
the words" any person within the local limits” in section ItO of the Code do not imply residence but extend to 
the esse of a person who has left the temtonal junsdietton of the Magistrate and has been brought back withm 
the same in police custody and is in jail under the Defence of India Act on the date of the institution of the 
proceedings. 

11.— CONDOCT COMING WITHIN THE PURVIEW OF THIS STATION. 

12. What ainoanta to habitnally harboerlng thieres, etc, cl (c) —The acts wAirA amount to harbour 
ing must be done with the intention of screening the offenders from punishment and with the object of pre.ent 
ing him from being apprehended If a person from mere motives of humanity and without any intention of 
enabling the fugitive to escape from justice were to give food to a man who is starving or surgical assistance 
to one who was wounded, even with a full (.nowledge of Ins character, he commits no criminal act so as to bring 
himself within the purview of cL (r) of tins sectioa This, clause is designed to meet only the case of professional 
receivers of stolen property who assist the thief by proieciiog him from discovery and arrest and by helping 
him to dispose of the stolen projDerty (1910) U B B Cr P. C. 4:=> 11 Cr L. J. 490 ; 22 A. L. J. 678 

13. When a person Is said habitnally to commit extortion, cl (d).— Persons can only be said to 
Commit habitual extortion when they are m the habit of committing extortion asindiiidual members of the 
community, and not when certain acts amounting to extortion are committed by them merely as 
burkundasis or agents of a Zemindar because ibe moment they are dnested of their capaaty, it would no 
longer be their interest to do such acts on behalf of the Zemindar and they certainly could not be likely to 
commit them m their indiiidual capacity Where, therefore, certain persons committed certain acts amount 
ing to extortion, the proper way of dealing with acaseof this kind is to prosecute the perpetrators of these 
extoruons, or those under whose orders they acted, ior speafic acts of aggression and not to proceed against 
them under this section which is intended for prevention of enme and not for punishment of offences, 

27 C.7S1. 

14. Offences Involving a breach of the peace, cl (e).— This means offences in which a breach of the 

peace is an ingredient and not offences proi oking or hkefy to lead to a breach of the peace Therefore a person 
addicted to acts of immorality In attempting to seduce mamed women and behaving indecently and immodestly 
towands them, cannot be bound over under d.{e)of this secuon, 30 C. 366; 33 C. 158. SeeH C. 628, and Notes 
II and 12 to s. 106. , 
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15. Habitn&l «ffeDd«r, cl. (d) ~The fact of a persoQ having been convicted on a formar occasion wiU 
not justify his being treated as an habitual offender woA’exUaxa Chapter, unless it be shown that since his release 
he lias indicated an intention of returning to a dishonest course of livdihood — OrtrfA 5 C Ah 70 , 23 P. L.R. 1907; 
29 P. R. 1910 = 196 P. L. F. 1910 «= 11 Cr. L. J. 837. HabU is to be proved by an aggregate of acts 6 H. R, C. 
R. 120 5 and to constitute a person an habitual offender, it is necessary that the subsequent offence-charged 
should have been committed by the accused after the previous conviction, Ratanlal H3. The finding that an 
iccused person, is b\ general repute, a habitual offender committing mischief and that he protects thieves is 
sufficient to warrant iction under this section It is not necessary for the purposes of the section tint specific 
instances should be given, 9 Bom. L R 164 = 5 Cr. L. J. 178 See also 20 C. W. N. 725. 

16. Person of desperate and dangcrons character, cl (f) — “ A man of desperate and dangerous 
character” in cl (/) mean:> a nnn who has a reckless disregard of the safety of the persons or the property of 
his neighbours, and under that clause, evidence of general repute, is not admissible Evidence of act? oi 
extortion committed by a person unless those acts were accompanied by acts causing danger to the person and 
property of other persons, is not sufficient to bring his case within cl (/) of this section, 11 C. W. N. 789 *= 6 £>, 
L. J. 1. See also 6 Yf. R. 6. That a person is a nuisance to hi» neighbours, declines to payhiS debts and abuses, 
people who sell goods to him and makes indecent overtures to school boys who pass by his shop does not 
bring him withm the scope of cl (/), 16 Cr. L. J. 582 (A.) 

17. Being •. bad character or mere asioelatioa with bad characters set within the terras of this 
section.— The finding that a person is a man oi bad character does not bnng him within this section, 8 M. t. T. 
246»llCr. L J. 633. The mere association with bad characters is not sufficient, unless tlie association is to 
commit theft or d-icoity, to bring him under this section. Thefaas that a landlord has tenants of bad cliaracter, 
that he lends money or paddy when ilie latter are in difficulty, and because they are tlie tenants" and that he 
settles disputes between two men one of whom is a thief and the other is not, do not subject him to a proceeding 
under this section, 6 C. L 3 711, also 23 P. L. R. 1907; 12 Cr. L. J, 512 (Ondh) also 30 P. L. R. 19i6 j 
(Cr.)19 A. L.J.9S1. 

IB. Person brlnglog false claim does net come nnder this section.— Taking for granted the fact that 
the accused Ins been habitually commiumg extortion is that he was in the habit of bringing false claims by 
lorged entries, u is not sufTKient to demand secunty from him under this section, 25 P, R. 1684; nor the 
obfuning OI decrees by means oflorged documents.2l P, R. I9l4a 16 Cr. L J. 136. ‘ ' 

19. Person carnlog livelihood by prostUalloB of wife.— The fact that the accused was a bad character 
and emied his living through prostituluig one of his wives is not a good ground for demanding security from 
him, 9 P. R. 1892. 

When a p-irticular offence is charged it cannot be proved by tlie ev ideiice of geiier il repute. 19 A. L j. 
208. See also (1916) U. W. N. 75t ; 19 A. L. J. 39. 

20. Habitual forger.— The fact that the accused is a habitual forger, does not bring his (xise withm 
the purview of this section, 23 P. R. 1900, 

21. Suspected dacolk— The fact that she accused has been arrested on suspicion of the comniiss>iC)u 
oia dacouy and was released, does not justify an order under this section, 1 Bar. 8.R.422. Similarly, where a 
person was tri*d on a charge of dacoitj and acijuitted. he cannot be proceeded against under this section, 
mber on matters dejiosed to and disbelieved atiheinal or on the evidence of persons stating that they began 
to suspec; him since the dncoiiy case, 11 C. W. K. 129 = 4 Cr. L. J. 484 see also llC.W.N.418 = 8Cr.L.J.19l. 

11 A. L. J. 46 1 14 Cr. L. J. 407 : 19 O. C. 263 = 13 Cr. L. J. 760 ; 15 Cr. L. J. 255 (C.). 43 A. 186. 

22. Proceedings agalDSt lalltdari, etCnlo Punjab nioit be wUh District MagUtmte’e permlsilon,-- 
I’roceedings under ihis section shall not be taken ngainst a Zailadar, Ala L-vmbardar Adn Lambardir, Cir 
Inamdir wUhoutthi. «;pecia1 order of the Distnct lilagutrite When such proceedings are laMitiited against 
|s:rson oi one ..t the aboveinmed chsses they shill be dealt with when practicable by the Distnct Magistrate 
liimstli— /Vin, Cir .\o //0/189S 

12’A. Where a Migistnie makes an order in favour of one set ol persons in a case under section MS C)i 
tins Code, nil) order mvde by him under this section against the Ollier set, is illegd when there is notlung tj 
Justif) making sucJi an order in jirocccdings taken undcra different section 14 A. L. J. 794 { see .dso 141 P, L. R 
1917 (Cr) 
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23*B. Preceedlo^ af klntt penoas, not eonfederAUi »rroceedings against n man for Badmasht should 
f>c confined to him alone unless the case is that he h'ts a confedente or partner to whom all the cMdence is 
equal!) applicable SO A L.J.8S1 

It IS not pemilssilile to lake proceedings under s. IlO of the Code agaiast several pers<.>ih, joiiill) unless 
thej arc confetlentcs or partners and against whom all Uieetidence isequallyapplicalle 45 A 109 

SI 'Kabltnal erimlnsl *— For the purpose of jiil disaplme these words shall mean a prisoner so 
chsseti— 

(1) H) the C< urt of Magistrate that heard the case — 

(n) liecausc he has been convicted of an offence punishable under ClnpterXIl or XV II of the 
I P C wiili three )c.ars impn^wnnient or upwnnK and Ins been previously punished on coinictioii for an 
offence under either of these Chapters and smularlv punishable , or 

(A) because from the arcumstances of the case llie Sessions Jiidj,e or Magistrate Iielieves the 
pnijoners to depend on enme as a means of livelihood, or to Ime attained siidi an eminence in enme as to 
warrant his being classed with hibiUial or class It cnminaK 

(2) Uy the District Vlagistnie or an) Magistrate empowered bj him on tliis behalf. Uie classification 
lieing made in acconlance wilh tlie principle suggested for guidance of the Courts in clauses 1 (a) and (i) ot this 
definition 

fa) biibject to the control of the District Magistrate by Uie officer m chute of lie jut when the 
prisoner is— 

(a) sentenced or believed to be liable to punishment under s. 73 I P C, 

(4) under sentence enhanced by reason of more tlnn one previous com iclion or 

(c) known to have been repeatedl) imprisoned for similar offences or 

(d) a member of a criminal tnbe 

Covemwenlof India Btiotuhon dated \Mh De<embtrt\%'iX> , Bunj Or f- , Ondh Cr Dig / 16 

Set ^ote 13 tinder s. Ss tupra for the definition of habitual criminal under the New York Or 
Pro Code, which is simpler than this 

2L Saretles.— The mere fact that sureties are residents of different Police distnets and who helped 
accused in this defence wall not make them improper as sureties 18 All L J 263 Sureties sJioiild not be 
rejected on the ground that the) do not show that the) hate sufficient control over the accused 4SC.l02i, 
44 Bore 389,25 C.Y7 B 140 


m, [Omitted b\ Act XII of 1923] 

112 .* When a Magistrate acting under section 107 section 108 section 109 or section 
_ . . , no deems It necessary to require any person to show cause under such section 

Order to be maile , ' . , , ■ ... 

he shall make an order in wnting setting forth the substance of the uifornn 

tion received the amount of the bond to be executed the term for which it is to bem force and 
, the number, character and class of sureties (if any) required 

Note— Merel) informingan accused that he was suspected to be a habitual thief is not 4 sulfiaent 
notice as required b) section m There must be something in the nature ot an indictment of charge containing 
substantial particulars indicating the grounds upon nhidi the Police have given iiiformalion to the Magistrate 
It is onl) after the Magistrate has made the order required b> section 112 which is reall) a notice in wriling 
that the actuallieanng under section no can ty law take place at all 18 A L.J 673, 43H 450 


Procedure in respect 113,+ If the person m respect of whom such order is made is present 

of person present in in Court, it shall be read over to him or, if he so desires the substance thereof 
shall be explained to him 


Kate —It present In Coort— As when a person is arrested under s. 55 under circumstances similar to 
those described in ss. J09 and 110 and brought before Court, rer 2 B. R. Appx 28 Even if persons are 
illegall) arrested the Magistrate may proceed to initiate proceedings under the power conferred b) die section 

12 Cr L.J SS3(B) 


I IIS and III doDot appir lotncoqu tt nadna slot tb* Ftm/at Ftontifr Crin^i Kfgulaliei 
Its appir toall na^ raquir oc aaruritr tw cood babavit^r ttnitr Vp^tr Burma fioueirr 
IXcdail ar»a.S(l) and uodtr a « ofMa/Wi, Crpumf V JIpl l«71 


« in of isoi 

Crvsnag end Duturitd 
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114 . If such person is’ not present in Court the Magistrate shall 

Summons or war jssue a summons requu-ine him to appear or, when such person is m custod> 
rant in case of person . ’ , **_ ’ , * , , . , ^ 

not so present ^ warrant airectmg the officer m whose custody he is to bring him before 

the Court 

Proxided that whenever it appears to such Magistrate upon the report of a Police-officer 
or upon other information (the substance of which report or information shall be recorded bj the 
Magistrate) that there is reason to fear the commission of a breach of the peace and that such 
breach of the peace cannot be prevented otherwise than b> the immediate arrest of such person 
the Magistrate may at any time issue a warrant for his arrest 

Notes —1 Form —As to the form of the summons on information of a probable breach of the peace 
see Sch V No 12 

Under the 1872 Code the procedure was slightly different. The Magistrate issued a summons setting 
forth the particulars referred to in s 112 and if the person summoned did not attend a warrant might then be 
issued for his arte't provided that a warrant might as under the proviso to Ihis section in certain arcumstances 
be issued at once 

2 Shall liaue a aamroens,— After dismissing a charge of criminal trespass and mischief the Magistrate 
recorded an order in the presence of both parties calling on them to show cause on day fixed why they should 
enter into recognizances to keep the peace it was held it was not necessary also to issue a summons to them 
2 B L. R. Appx. 28 

5. Duty of Kagistpate before issBiBg warrant— The grounds on which the Magistrate found his order 
for issuing a warrant must in all cases be recorded.— Ctr Chap XLJV,p 166 In ordering the arrest 
of a person under this section the Magistrate must act upon recorded information It is not enough for him to 
express a belief that such a course is necessary Not only must he hat e reason to fear the commission of a 
bread! of the peace but that such breach of the peace cannot be prevented otherwise than by the immediate 
arrest of such a person 6 A 132 at p 133, KA 45 .Seealso observations of Knox J inSSA 262. Where 
the District Magistrate ordered the detention in custody of an accused person not sent before him under 
subeec. 3 of s 107 held that the order was made without jurisdiction. Even assuming that the proviso to Ihia 
section applied in the case of a person before the Court, the order c»uld not be supported under this section as 
the Magistrate has not followed the procedure prescribed 3t M 313 (P B ) 

4. Warrant must be accompanied by preliminary order —On a Police report that 16 persons should 
be bound over for good behaviour the Joint Magistrate instead of sifting the evidence against each and pro- 
ceeding under s. 112 issued non bailable vs arrams wholesale under the proviso to this section and they were not 
accompanied as required by 8 115 by copies of the order passed under s 112. Held that the proceedings of 
the Joint Magistrate were illegal Weir II, 63 5rr Note 2 under s 115 

8 ProvUe limited to cates under a Jt7 —The words reason to fear the coinmisston of a breach aj 
the peace seem to limit the Magistrate s power under the proviso to cases under s, J07 

6 Haglitrate cannot Uiue warrant agelnat person not wituin hit JarUdietton.— A Magistrate can 
not legally issue a w arrant under this seaion for the arrest of a person who has already left the local limits of the 
Magistrates jurisdiction To give the Magistrate jurisdiction the person proceeded against must be actually 
and phj’Sically present in the district m which die Magistrate exercises his jurisdiction II Bom R 889 = 

1 Bom Cr Ca IBS »» IS Cr L. J 796 

115, Every summons or warrant issued under section 1 14 shall be accompanied by copy 
Copy of order under order made under section 1 12 and such copy shall be delivered by tlie 

5. 112 to accompany officer serving or executing such summons or warrant to the person served 
summons or warrant arrested under, the ‘ame 

Notes.— 1 Copy ot the order mutt bo served— The serving officer in certifying service must also 
certify to delivery o! the copy of the order 5erss 70 and 71 as to service of summons 

2- Oralulen to sead copy of order.— The omission to send the copy of the order with summons does 
not invalidate the proceedings. It Is an irregularity cured by s. 537, 11 Bom K. R. 740 «= 10 Cr L. J 378 But 
jrr Weir, 11, 85 {17 II L.J 433. 
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116. ThL MaRistrite mi\, ii he s<.es ■sufl'Kiciu cause dispense with 
pcrioml nttcndincc of nii) person called upon to show cause whj he 
ance should nof 1)c nrdercel to execute a bond for keeping the peace and maj 

permit him to appear hj a Pleader 

Notes.—! Appearance b]r Pleader when permissible — Where the person aj,ainst whom proceedings 
have been taken under s 107 is residing at a disiano. and there are no special circumstances making hts 
person.al attendance necessary the Magistrate would be wtsel) exercising his discretion if he allowed him to 
appear b> a Pleader 12 C. 133. 

2 Section applies only to bonds to keep the peace — It should be noted that this section applies only 
to a case under s 107 hut not to cases un ler ss 109 109 and 110 Personal attendance cannot therefore under 
this section be dispensed witli whew the matter of complaint falls under s lOSors 109ors 110 

117. (1) When an order under section 1 12 has been read or explained under section 113 
to a person present in Court or when anj person appc.ars or is brought 

Innuir) as to truth ixiforc a Magistrate in compliance with or m execution of a summons or 
of inlormatio i ...... ... 

warrant isstictl under section 114 the Magistrate shall proceed to enquire 
into the truth of the information upon which action has been taken and to take such further 
evadcnce as maj appear neces^arj 

(2) Such inquiry shall be made as nearly as may be practicable where the order 
requires sccunty for keeping the peace in the manner hereinafter presenbed for conducting tnals 
and recording CMdence m summonsoscs and where the order requires security for good be 
hanour, m the manner hereinafter prescribed for conducting trials and recording CMdence in warrant 
cases e.xcept that no charge need be framed j 

** (3) * Pending tlie completion of the inquiry under sub-section (1) the Magistrate if he 
considers that immediate measures arc rccessary for the prevention of a breach of the peace or dis- 
turbance o! the public tranqu Uity or the commission of any olT'.nce or for the public safety may 
for reasons to b-- recorded m writing direct the person in respect of whom the order under section 
112 has been made to execute i bond with or without sureties for keeping the peace or maintain 
mg good behaviour until the conclusion of the inquiry and may detain him in custody until such 
bond is executed or m default of execution until the inquiry is concluded 
Pro\ id“d that — 

^(n) no person aj,3mst whom proeeeduvs arc not being taken under section 108 
section 109 oc section HO shill b directed to execute a bund for maintaining good behaviour 
and 

the conditions of such bond whether as to the amount thereof or as to the proia 
Sion of sureties Or the number thereof or the pecuniary extent of their I ability shall not be more 
onerous than those *>pecified m the order under section 1 12 

(4) For the purpo-^es of this section the fact that a person is an hab tual offender t or is 
bo desperate and dingerous as to render his bang at large without security h izardous to the com 
munity may be proved by evidence of general repute or otherwise 

(5) Where two or more persons have been assoaattd together m the matter under 
inquiry they may be dealt with in the same or separate inquiries aa the Magistrate shall think just 

Notes.—! Meaning of ‘or otherwise’— The word olherwxie would ordiiunly mean something 
ejusdem genens wath general rep U such as kean y not amounung to general repute. But it seems dilTcult 
to interpret the word in the sense in which the law would ordinarily read iL It seems to be the intention oI*ihe 
legislature that tlie Magistrate should use a very large discreuon as to the evidence which he mav admitin 

* Addnl by Act XV III «1 10*3 

t VV oeds Id the InTcrtcd commu wm *dd»d by Art XTIII of ISU 

11 
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proceedings unders 110 1904A W N|10ft. The word might also refer to evidence of speafic instances 

In a proceeding under section 36 of the Legal Pracutioners Act 1879 the Court may properI> apply as regards 
the nature of evidence adducil le the provisions of section 117(4) 40 A 153, 17 A L J 147 

2 S'ope of Bab«sec (5) -Sub-sec. (») refers to such cases as where several persons are diarged nitli 
lyiiig concerned m a WTOigful -ict that may occasion a breach of thepeace(s 107)or in an actregarding the 
dissemination of seditious matter (s. 108) but not to proceedings i nder s no 4 L B R 46 = 6 Cr L J 284 
Sie however NoteSOMpp 171 172 


118. If upon such inquirj it is proved that it is necessary for keeping the peace or 

maintaining good behaviour as the case may be that the person in respect 
ritj '' of w horn the inquiry IS made should execute a bond with or without sureties 

the Magistrate shall make an order accordingly 

Provided — 

Jirsl that no person shall be ordered to give security of a nature different from or of 
an amount larger than or of a period longer than that speafied in the order made 
under section 112 

secondly that the amount of every bond shall be lived with due regard to the circum 
stances of the case and shall not be excessive 
thirdly that when the person m respect of whom the inquiry is made is a minor the 
bond shall be executed only by his sureties 

1 19, II on an inquiry under section 117 it is not proved that it is necessary lor keep- 

ing the peace or maintaining good behaviour as the case may be that the 
inforr^^fga°ri^'^*^ person in respect of whom the inquiry is made should execute a bond the 
Magstrate shall make an entry on the record to that effect and if such 
person is m custody only for the purposes of the inquiry shall release him or if such person is not 
n custody shall di charge him 

Rote — Discharge means 'permftsoa to depart.* — The term dibCharge may have two meanings 5 II9 
indicates that its meaning in that section is non tcdinical The discharge under this secuon is merely a per 
mission to depart The yunsdiction given by s 437 should not be applied to cases under this Cl apter it any 
rate where before mnk ig an order under s 1 19 the Magistrate has called on the person into whose cond ict the 
II quiry is made to establish his defence 53 M 83 , 36 H 315 The word discharge is used in coniradisuncnon 
totheword release 18S9 A W N 203. ButinSSB 401 n was that there was no valid ground for depart 
ing from the ordinary sense of the word See Votes 131 and 13” supra 


G — Proceedings in all cases subseqoent to order to furnish security 


Commencement of 
period for which seni- 
nty IS required. 


120. (i) If any person m respect of whom an order requiring security 
IS mnde under section J06 or section 118 is at the time such order is mnde 
sentenced to or undcrgmng a sentence of impnsonmcnt the penod for which 
such secuniy is required shall commence on the evpintion of such sentence 


(2) III other casts such penod shall commence on the date of such order unless the 
Maj.ibtr-vt for suffiatnt reason fixes i later date 


Mou.— Object of mb veetlon (2) — U is not the object of sub-iec (2) to emble a postponement of the 
operation of the sccon I order for secunty to keep the peace passed while the first order is Slill subsist n^. The 
ob-ect Is to allow the Magi trite in this manner to give time to a person bound over to obtain security Instead 
of at once proceed ng to order imprisonment as if in default 4 C. W K 121 This is shown by s. 123 which 
pr vldcs that th- sccuniy m m l>e given on or before tie diteon which the penod for such sea nty cot itttnees 
.S/rllA L.J 827 
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121 . The lx)ml to lx. ctcctucd Ij> anj such person shill hind him to keep the peace or 

_ > . . to l)c of rood Ixjlnnour as the ease may be, and in the latter ease the com 

Contents of lx>nd ^ . i . 

mission or ittimpt to commit, or the abetment of in) oflcnce pumshible 

Mith imprisonment, ttherexer it mi) lie committctl, is i brcicli of the bond 

'^ 122 . (1) ^ Magistrate mt) refuse to accept in) suret) oflcred, or iiuy reject 
an) suret) prc\ loiisl) accepted l>) him or his predecessor under this Chapter 
suret) ground that such suret) is in unfit person for the purposes of 

the bond 

Protided thit, before so refusing to accept or rejecting in) such suret) he shill either 
himself hold in mqiiir) on oith into the fitness of the suret) or cause such inquiry to be held and 
a rtjKirt to lx. midc thereon b) i Migistrate subordinate to him 

(2) Such Magistrate shill before holding the inquir) gi\c reasonable notice to the 
suret) and to the person b) whom the suret) t\as offered and shall in making the inquiry record 
the substance of the eeidence adduced before him 

(3) If the Magistrate is satisfied, after considering the eiidence so adduced either 
before him or before a Magistrate deputed under sub-section (1) and the report of such Magistrate 
(if any) that the surety is an unfit person for the purposes of the bond, he shall make an order 
refusing to accept or rejecting, is the case ma\ be, such suret) and recording his reasons for 
so doing 

Pro\id«^ that, before making in order rejecting any surety who has previousl) been 
accepted the Magistrate shall issue his summons or warrant, as he thinks fit, and cause the 
person for whom the surety is bound to appear or to be brought before him 


123 . (1) person ordered to gi\c sccun^ under section 10$ or section 1 18 does 

not gi\e such secunty on or before the date on which the period for which 
<3efaiSt*^s«tim) secunt) is to be gi\en commences, he shall except in the case herein 

after mentioned be committed to pnson, or, if he is alread) m pnson be 
detained in prison until such period expires or until within such penod he gives the secunty to the 
Court or Magistrate who made the order requiring it 

(2) When such person his been ordered by i Magistrate to giie secunty for a period 

exceeding out )ear such Migistrate shall if such person does not give such 
Proceedings when secunt) is iforesaid issue a warrant directing him to be detained in pnson 
(fo^'or^C^rt o?slfr pending the orders of the Sfstioits Judge or, if such Presidency Magistrate 
sioa jjendmg the orders of the High Court , and the proceedings shall be laid as 

soon as con\ enientl) may be before such Court 

(3) Such Court, after eximmmg such proceedings and requinng from the Jffagis/rate 
an) further information or eiideiici. which It thinks necessary, ma) piss such order on the case is 
It thinks fit 

Provideel that the period (if in)) for which any person is imprisoned for failure to gne 
secunt) shall not exceed three ) e*ars 

f (3-A) If secunt) his been requned m the courae of the same proceedings from 
two or more persons m respect of an)one of whom the proceedings are referred to the 
bessions judge or the High Court under sub-section (2) such reference shall also include the case 
of an) other of such persons who has been ordered to gne secunty, and the provisions of 

* subtt tut.d for tbe old »mtOB br A« XV III ef lliX 

t Sub-MTl on. (1 Al.nd <1 B) whrre ioMrlH br lb«Cr P C AaMBdawal Art (Will of IMl) *1 
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sub-sections (2) and (3) shall mthate%efit appl) to the case of such other person also except that 
the penod (if any) for which he maj be imprisoned shall not exceed the period for which he was 
ordered to give secunt) 

* (3-B) A Sessions Judge maj m his discretion transfer an> proceeding laid before him 
under sub-section (2) or sub-soction (3 A) to an Additional Sessions Judge or Assistant Session^ 
Judge, and upon such transfer, such Additional Sessions Judge or Assistant Sessions Judge may 
exercise the powers of a Sessions Judge under this section m respect of such proceedings 

(4) If the securitj is tendered to the officer in charge of the jail, he shall forthwith 
refer the ,matter to the Court or Magistrate who made the order, and shall await the orders of 
such Court or Jlagistrate 

Kind of impnson (5) Impnsonmenl for failure to give secunty for keeping the peace 

shall be simple 

(6) Irapnsonment for failure to gi\e secuntj for good behasaourf "shall, where the 
proceedings have b^n taken under section 108 or section 109 be simple and where the proceedings 
have been taken under section 110’ be rigorous or simple as the Court or Magistrate m each 
case directs 


Notes.—! For form lof w&rr&nt of commitment on failure lo find secunty to keep the peace and tor 

good behaviour, and to discharge a person impnsoned onfailure to give secunt>, w Sch, V Nqs 13 14 and la 
see s. 12i) for discharge of sureties 

2 As to pnnlshmeot for escaping, etc , see ss 224 and 22o I P C 


1 —duties of REFEBRINC MAGISTRATES 

3 Reference to Sessions Conrt necessary only when eecnrity for over a year is reqoired and default 
Is made— The whole section has reference only to the case where detauh is made m iurni:>hing the secunt> 
required. If that secuntj is given the section does not apply and no reference to the Court of Session js 
necessary 23 C. 621, 19 A L J 822 When a Magistrate makes an order requiring an accused to give secuntj 
tor over a year the Magistrate is not himselt empowered to pass an order for impnsonment in default ot the 
secunty being given. All he is empowered to dots to issue a warrant direcung thnt the accused be detained 
in prison pending the orders of the Sessions Judge 41. B R.135«7Cr LJ 412,6 P.R 1914 « 242 P L R 1914 
= 16Cr L J 337 When a Magistrate pas-.es a sentence of impnsonmeni and makes, an order under s 106 to 
furnish secunty to keep the peace forever one jear he should submit the proceedings under sub-sec. (2) lor the 
order of the Sesaio is Judge as soon as possible alter passing the sentence and the Sessions Judge has junsdiciion 
under sub-sec (3) to deal witli the Case even before tlie expiration of the sentence of imprisonment S L B R. 31 
(F B ) Apparentlj the Magistrate could aa under thi> section when Uie sureties tendered have all been rejected 
under s. 122 

4 Magistrate cannot himself pass order of Imprisonment and then refer to Sessions Conrt —The 
Magistmte cannot sentence the iccused to impnsonmenl and then send his order for confirmation to the Sessions 
Judge, 1899 A W H 151 

5 recording of eTidence by Presidency Magistrate when referring case to High Conrt. — A Fresidencj 
Magistmte IS not absolved from duty of recording evidence in a case when li- makes n reference to Uie High 
Court 13 C. W N 318 = 10 Cr L. J 122, dis'tngtnshtttg 33 C 130 


n— POWERS AND DUTIES OF SESSIONS JUDGES AND HIGH COURTS UNDER 
123 (3) ON REFERENCE 

6 HoUce mast be given to person directed to faraish security and he roust be heard— Uhere 
, Sessions Ji li,t without giving notice to ihe accused made an ord-r directing certain persons ^ rigorousij 
imiriso icd for il ree > tin. in the event ot their lading to furnish secunty and tnedto support Ills procedure oiuht 
gfoun 1 that the (_o I* had made no provision for giving notice to the accused before disposing of references 
I n l er tins vrct ion and that it was his usual pracuce lo take up references at llie first convenient uj portumtj 


>• br llu> t.r I C Ara^ndnunt Act 
; lal^J by Art XV MI of 13 J 


(XVilloftil)) 



s. 123] 


OF SECURITY FOR KEmSC THF PEACE, ETC. 


165 


and that It was not usually pncticable to intimate the dateof the heanng to the person concerned, the High 
Court condemned such procedure as one which might result in (he dental ofjuitue and utterly unwarranted by 
law and set a«ide the order made b> the Judge and directed re-heanng after notice, 23 A. 315. On a reference 
under this «ection, a Sessions Judge is bound to give notice to the defendant, 27 C. 656 j and also to hear the 
pleader appointed bt \x\,'{a'A\\(i{tkough not aceuud of any offence) is ordered to give security for good behavi* 
our under s. 118, 23 C. 493; 4C. W. N. 797] 27 & 662{ S L. B. R. 43; 21 A. 107 ; IS P. B. 1900; 16 B. 661; 6 L. B. R. 
S3(r.B),S3B.271. 

7. Jodge most deal with the merits and pats hU own order.— The Judge is bound to go into the 
merits if so required, 83 B 271; 12 C. W. N. 431 When a case is referred to a Sessions Court under this section, 
It becomes the duty of that Court to pass its own order on tJie proceedings of the Afagistrate, stating the penod 
for which the security is to be given and the pnsoner is to he im;msoned in default, 6 C. P. Cr. 27. It is the 
duty of the Judge in a case of reference to consider Uieevidence and to pass an order after doing so and not as 
mere matter of course, 29 P. R. 1910 = 198 P. L. R. 1910 “ 11 Cr. U J, 637, He should not pass an order con- 
firming some other order which the Magistrate may have passed, since the Magistrate has no power to pass an 
order for detention of the accused on iheir failure to furnish the bonds required, 1899 A. W. M. ISl. He is 
bound to find the speaal ground, on which the order IS passed having special reference to s.llo Mere finding 
in general terms that tt is for the interests of the community at large that the defendant should be bound o% er 
to be of good behaviour is not suffiaent, 27 C 656. See also 4 L. B. R. 135 >= 7 Cr. L. J. 412 ; 5 S. L. R. 87 = 
12 Cr. L. J. 410. Where, however, a Magistrate after makmgan order requinng security for good behaviour for 
a fienod of three years, directed that in default of finding security, the accused should be rigorously impnsoned 
for three years and the Sessions Judge aaing under this section foiyfmrrf the said order, it was kelJthat although 
the order of the Magistrate was bad and so far as ihe direction of impnsonment for three y ears was concerned 
made without jurisdiction, yet it might under the orcumstances be taken to be the order of the Sessions Judge 
who was the proper person to make such an order, 1903 A. V. N. 28. 

6. Judge may remand for taking further evidence.— The law is now altered by the introduction of 
the words “ from the Magatraie" after the words “re^utnng ‘ 24 C. 155 is therefore superseded and the 
Sessions Judge is now competent to remand the case to the Magistrate for further evidence, though the Sessions 
Court is not prevented from itself taking such further evidence. 

9. Jedge most himself consider the fitness of the tuetles.— As the Judges order is necessarily an 
original order of the Sessions Coun, the adequacy of the security should be decided by that Court as appears 
from subsec (4^ The ^lagistrate has no jurisdiction to inquire into the witness of the sureties, 5 8. L. R. 67 
12 Cr.L.J. 410 

10. He power to refer case to Joint Sessions Jndge.— Under the present amendment a Sessions Judge 
may transfer any proceedings laid before him under sub-section (2) or subsection {3A) to an Additional 
Sessions Judge or to an Assistant Sessions Judge, though a direct reference by a Magistrate under this section 
to an Additional or Assistant Sessions Judge may not be legal 

11 Judge must show in bis Jodgment that he has considered the case of each indlridnaU— Though 
It may be open to doubt whether the provisions of ss. 367 and 424, apply to orders under & I23 (3), the Judge 
in writing ins order should show that he has considered the case of each individual pnsoner as it is his duty 
to do Even if the order need not contain all the details required by s 367, stiU each pnsoner has a nght to 
have his case considered on its own ments and the order must show that this has not been lost sight of, 
37 a91 

12. Term of Imprisonment should generally be same as the period for which the security is 
demanded. — Although a Sessions judge is competent to award any term of impnsonment not exceeding three 
years yet it is advisable that the term of impnsonment in default ordered under this section should always be 
the same as the penod for which secunty is directed to be given, 28 A. 422; 4 L. B. E. 135 =7 Cr. L. J. 412. 

13. Magistrate dissatisfied with Besslous Judge’s order should move High Court through Fnblle 
Prosecutor.— If a Court of Session refuses to confirm the order oi the District Magistrate under this section, 
he cannot refer the case to the High Court under s. 43S His proper course is to ask the Public Prosecutor to 
move the High Court for the revision of the same, 23 C. 249; 28 A. 91. 

Ill— CLAUSE (4J. 

14. Procedure when security tendered to Superintendent of JatL— The new cL (4) depnves Supenn 
tendents of Jaih> of the Ipower they formerly had of releasing persons if the secunty tender^ was to their 
satisfaction. This ixiwer has now been taken aw-ay, being inconsistent with s. 122. 
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GENERAL NOTES TO THE CHAPTER 

ANALYSIS 

1 Object of Chapter p 176 

II Points to be noted by Magistrates p 178 

III Information on which proceedings may be initiated p 18t 

IV Preliminary order and its contents p 183 

V Procedure in inquiry under s ii7 p 184 

VI Joint inquiry p 188 

\ II Evidence p 190 

VllI Evidence of general repute p 193 

IX Final order p 197 

X Enforcement of the final order p 199 

XI Proceedings under different sections not to be mi’ced up p 200 

XII Bail and detention in custody p 201 

XIII Inquiry into fitness of sureties p 203 

XIV Conditions as to fitness of sureties p 20a 

X\ Bond and its Jorfeiture p 203 

X\ I Transfer p 212^ 

X\n Further inquiry and re inquiry p 213 
X\ III Appeal p 213 

XIX Revision p 214 

X\ Nature of proceedings under this Clapter Whether persons proceeded against are ‘accused 
persons^ p 21S 

XXI Miscellaneous p 2i7 

I— OBJECT OF CHAPTER 

Notes —1 Object of proceedings is prevention of olTeDCes, not ponishmeot -^The object of proceed 

II gs under s i07 is not to punish persons for what they might have done but to prevent tbetn from committing 
a breach of the peace 9 C. W N 893 « 1 C L J 616 , 27 C. 781 A Magistrate when passing an order in tefms 
of seaion 1 10 should not have nny direct intention of iHfliciiug punishment fur the object of tfie section is the 
prevention not the punishment of crime and with that object it authorues Magistrates to take from certain 
persons good and sufficient security for their good behaviour 1 C. L R 268 , 7 A 67 Nor should there be 
excessive exercise of power beyond what is absolutely necessary 6 A 214 at p 219, 28 M 471 

(fl) Proitstons of the Chupter ore not to be used for pumshing pzst offences object 01 thi» 
Chapter is the prevention mid not the pmushment of crime and it is solely for the purpose of securing /i ture 
^ood. be.Va.vvawE v.tvi,v vl w^wvv WO civw \wS Xwf to vt-toc tbs purpose of 

punishing past offences is wrong and not sanctioned by law Where a person is actively being prosecuted 
on a substantive charge and has given bail which tl e Magistrate deems sufficient for his appearance wbco 
required the Magistrate cannot proceed against him simultaneously under this section 1 C £> R 26S <<1 
p 271, 2 C. 110 , 7 A 67 at p 72, 10 B 174 , 7Cr L R 332 It Is wrong to use these section', so as to add to the 
piinfshment lor p-ist offences. The object of uking security from a iierson is solely to secure his good behati 
our in future 10 B 174 , 2 A 833 , 13 C W N 313 9 Cr L J 439 10 Cr L J 122 

(6) O apier not confined to cases where actuot offences kite been eoinmtfled . — The jwuer contained 

III section 110 Is a ireventive power and not a punitive one therefore its exercise is not to be confned to ca cs 
in which positive evidence of the coinmissioi of crime is forlhcoming against the perso cl arged 3M 238, 
10 M L T 333= 12 Cr L J 323 In siicli cases evidence of general repute tliougli unsujjporied by evideice 
of iwniculir insiKKes of crime Is admissible. (5;f^ also 27 C.781 , 43 P R 1833 ; 31 C. S50| 9 Bom L R 164= 
8 Ci> L. J 178) 23 A L J 18 ) 

2 SecBrlty for good behaviour may be required oa failure «f charge of labstaDtlve ofrence —Eight 
tK.rsoii.s were ve t up for trial on n dnrgc of dacoity but d c evidence aginist them being lasufficieiu were 
disdiarj,cd An ultempt w n made t j obtain evide ice against tlieni sufl cie it for a convittio i under s A\}» 

I P C I ut tl at evi leticc was lot fortl corniii*. Tlierv. ipon as Ue Police infomiation fn the case gave ifi* 
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District Magistrate reason to belies tliat it was necessaf) to bind over some of these jwrsons to be of good 
behaviour, he took iiroceedings against five out of the eight and after the usual procedure made an order bind 
ing them over held, tliat the order of the Distnct Magistrate was good. The case in 11 C. W. K. 413 s S Cr, L. 
191 does not la> down any general rule that proceedings under s 110 should not be instituted witlia viewto bind 
down persons on an indehnite cliarge after proMicution against them on definite charges under the 1 P C , have 
failed, 32 A. S5. also 6 A. L. J. 437. The Oudh Chief Court set aside an order under s 110 against a person 
who, after acciuiltalof a charge of dacoitj, was charged by the Police under s. 110 on practically the same evidence 
as w as ofTereil at the tnal, IT Cr. L J. 184 » 33 In Ca. 24 But see 43 A. 2, 1B6. 

It IS impossible to accept tlie proposition that theevidence going to show that a substantive offence has 
been committed or which might form the basis ol i charge of a substantive offence, is necessarily to be 
excluded m proceedings under s 110 and cannot form the basis of an order unders lliands 118 of the Code, 
47 A.733;5 Cc47H. L. J.6S9. 

3. Section 110 OQght not to be used to harass Individuals to sa\bfy private vengeance.— A Magistrate 
cannot be too cautious m making sure that provisions intended for securing the peace of tiie community are not 
utilized for creating private vengeance under the agis of a Crown prosecution, 33 C. 1S6. The law enabling 
security to be taken from a person who is proved to be by common report a habitual thief is no doubt a salutary 
law, but It IS a hard law that can be used for oppressive purposes, unless the Magistrates who are called upon 
to apply It exercise their judicial disaettoii in a judicious manner, 5 P. R. 1893. It is to be feared that it is 
often resorted to .as a means of ensuring the punishment of ihe person suspected, but not proved to have 
committed offences such as Uieh, etc and it is notonoiis that accusations of bad livelihood are constantly made 
merely with the object of blackening an enemys character and of satisfying feelings of spite and hatred. 
Under these arcumstances it is incumbent on Magistrates to exercise ihe greatest caution and impaniality and 
to be careful not to be influenced by outside gossip and vague rumour 4 P. R. 1893 ; 38 C. 156. 

4. Section 107 ought not to be used to «« to prevent persons from UwfBllyezercblng their rights.— Ihe 
provisions of Part B of Chapter Vlll are not to be arbitrarily used to jirevent persons from legally exercising 
their rights oi property, nor is a person in a high position to be subjected to the mdignuy oi being called upon 
to find sureties to an excessive amount simply because of that position, 5 A. 36(F,B) See also 11 C. W. K. 340, 
12 C. W. N. 703, 34 C. 93S. S 1U7 is not intended to prevent a private person irom exercising his nght ot 
property, because another person w ould be likely to commit a breach of the peace if he did so 19 W. R. 47 a 
10 B. L R 441 . IS P. R. 1902 « 104 P. L. R. 1902 (F.B.) 6 Bom. L. R. 882 ; 12 C. W. N. 703 « 7 Ce. L J. S04 , IS Cr. 
L J. 681 (H.). It IS illegal and contrary to the provisions oi s 107 to take recognizances trom one person m order 
to prev em another jrom committing a breadi of the peace, 17 W. R. 54 , 4 P. R. 1912 = 133 p. L R. 1912 » 
IIP.W.R 19i2<= 13 Cr. L. J. 126. The preventive jurisdictionofaMagistrate under s 107 must be exercised with 
caution Where Us exercise may lead to the infringement ol an undoubted civil nght where on obligation, 
which the law of the country imposes, becomes incapable of being enforced owing to the exercise of such a 
junsdiction and where the breach of the peace apprehended by the Magistrate is a likely result of the 
enfoTcemewi ol his legal nght by i party in a legal way, and the illegal dental of the corresi>onding obligation 
of the other party, the Magistrate should not bind down the party who has the legal right in him. In a 
proceeding under s. 107, if there are doubts as to the existence ot the respective nghts and obligations of the 
parties the ilagistrale should bind down both parties, so that his order may not be detrimental to either 
\\ here however, no doubt exists the party In the wrong should be bound down. An attempt to ascertain legal 
rights of the parties should alw ay s be made by the Magistrate, before he binds dow n one or the other party 
under s 107, 34 C. 935 See also the cases cited in Notes la— 22 to s. 107 

5. Chapter not intended whereon to give time to Police to work out a sabstantlve cate,— The petitioners 
were detained m the Ludhiana lock up, pendtngtbe completion of the Police inquiry into a number of charges 01 
dacoity committed m the Delhi District, and in vanous districts of N W P iii which they were believed to be 
implicated. The atientioii of Government havingbeen drawn to the deby which had taken place in bringing 
them to tnal, orders were giv en that they should either be brought to tnal or discharged w ilhin One month from 
tliat date. Thereupon Uie Distnct superintendent of Police represented to the District Magistrate that no 
tnal for the substantive offences could be launched immediately, as the attendance of the absent witnesses 
could not be secured, and proposed that the accused should be brought to tnal for bad livelihood under the 
Code so as to give time for the preparation ot the case against them under the Penal Code. Orders were 
thereupon issued for the tnal o! the accused for bad livebhcxid which resulted in secunty being demanded 
from them failing which they were sentenced each to one years ngorous impnsonment In setting aside the 
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order on revision the Chief Court observed •' We are of opmion that the proceedings should never have been 
instituted in the L. District and tvere not authorized by Chapter VIII, but were an aiusf oj the proinsiorU of 
that Chapter The object ot that Chapter is not the punishment of offences, but the prevention of cnme, and 
it IS clear that there was no risk of cnme being aimnutted in the L District by persons who were brought lo 
custody from different places with a view to an inquiry in that dislncl into offences alleged to have been 
committed by them Whiles llOapphesto persons within the local limits of a Magistrate’s jurisdiction who 
belong to an> of the classes there descnbed, it does not follow that it was contemplated that the Police shou’d 
be at liberty to bnng persons from distant places to a place within those limits for the purpose of inquiry as to 
offences committed elsewhere, and then to ask the Magistrate to exercise hts jurisdiction under this section, 
on failure to prove the specific offences charged. Mudi less can it be supposed that for the purpose of 
preventing the prisoners from being relumed as detained in the lock up peudiug inquiry for a lengthened 
penod, the Police could ask the Magistrate to institute proceedings under this section, on the same evidence 
which would afteniards be used to prove the speafic offences charged, with a view to their being required to 
furnish security and imprisoned on their failure to do so This appears to have been ihe sole object of the 
proceedings in the present case * * * The juriadiction given by this section is in terras confined to persons 

within the limits of the Magistrates jurisdiction, and certainly cannot have been meant to extend to persons 
who were within Uiose limits merely because they had been brought there in Police custody, especially as it is 
clear that there was no risk of those persons however criminal their character, committing the offences to 
prevent which secuntj may be required, while they remain in Police custody " — Per BArklev, J , in 43 P« R 
1883 This section is not intended to afford the Police a means of keeping a suspected person under detention 
until they are able to workout a case agaiiut the accused 10 A L J. 331 13 Cr. L. J, 827, 

11 -POINTS TO BE NOTED BY MAGISTRIVTES. 

6. ProvUioQi of the law mast be itrletly attended to.->* We think it very desirable that Magistrates 
should, in the performance of their duties, attend strictly to the provisions of the law This is desirable on many 
grounds and if there were no other reason for desiring n on this ground alone, that it would save a number of 
references which take up a considerable portion of the time of this Court, and which are rendered possible 
merely because Magistrates do not pay that attention which they might reasonably be expected to pay to the 
express provisions of die law,’ 8 C. 724.—' The Judges have reason to believe that the provisions of this Chapter 
are not generally understood or observed and the attention ol Criminal Courts is accordingly invited to them. 
It should be noted that by the present Code the power o! demanding security for good behaviour has been 
considerably curtai'ed , and that certain conditions which were not required by the previous Code (Act X of 
1872) must now be complied with before process can issue, and before a final order can be passed, calling ujion 
a person to furnish security of either sort’ —Punj C%t , p 165 

7. Frocedore laid down mnit be carefully followed.— It is generally m respect of cases coining under 
section 1 10 that the neglect of the prov isions of the Code has come to notice In the first stage of the proceedings 
in this class of cases, and before actual inquiry is made in the presence of the accused three points need 
attention— (1) the information (2 the orderthereon,statingthe sutetance of theinformation (s. 112). Theorder 
should ^t forth a definite penod for which the secuiily is required, 3 U. 238; (3) communicating the same to 
the accused (ss. 113 and 115). The iiiform-vlion is the iound-ition of the whole proceeding, and the fact that the 
Magistrate is acting upon information should be recorded. No information should be acted upon, unless it 
comes from a trustworthy source, and is such that, if substantiated and not rebutted it will justify a finding that 
the person charged answers lo one or more speafic descriptions given in this section . — Punj Cir,p 16g C7«^A 
Cr Dxz ,p 4 

8 HagUtrates tnnit ezersise their powers with dUcrlmlnatlon and diseretlsn after very foil and 
searching Inqalrles.— As the powers of Magistrates under Chapter VIIl are very great, so they require lo be 
exercised with sound discrimination and discretion, and in cases under s. 110 after a very full and searching 
inquio, 1882 A W. H. 11*. S. 110 arms the Magistrate with veiy powerful means for secunng the interests of 
the community from injury at the hands of hardened offenders of the most dangerous classes. But its good effect 
will lost if It IS applied too freely and to persons whose cases ire not wilhm the spirit of its provision, 
4II-W P.H.C.R.ll7t6c.UjHA.«atp 46; 17 C. n.N.233 16 C. U J. 467 » t4Cr.[..J.S { 33& 156. The^ 

powers should therefore be exercised always with careful discretion by the Magistracy, though Its exerase is not" 
to confined to cases m which positive evidence Is forthcoming of the commission of cnme by the persons 
aKainsi whom ihis seaion is sought to be enforced 
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9. One whete term h&i Jnit expired ihosld Bot be called npon to enter into freih recognizance.— 
JP, who Vas bound over under this section lor a term o! three >ears and winch term hid expired on the 
ISlh of June, 1903, was on the 20th ol June, |90S, called upon to show cause why he should not execute 
fre«:h bonds to be of good behiMOur Httd thit the inlennl of a week was not long enough to give R any 
opportunity of showing thit he wis willing to adopt an honest livelihood and that evidence rehting to events 
prior to l3Ui June, ino5, was inadmissible in swpportof a fresli order under section UO, 1906 A. W. N. 30®=3A. L. 
J. 29 =3 3 Cr. L. J,96. Ste ab>o 1905 A. V7. N. 3I. There should be new proof of bad livelihood or that the person 
IS not capable of follow mg an honest calling 6 W. R. 18 1 (i9ll) 2 M. W. N 353 « 12 Cr. L. J. 359. Such proceed- 
ings must be confined to facts and circumstances alleged against him after release from his last security 19 C. 
W. N. 223 «=! 16 Cr.L J. 312 5 23 A. 306. If on being set it liberty he should return to his former course of life and 
continue to be a person of such i character whom it is dangerous to the society to leave it large he may then 
be brought before a Magistrate and after evidt.nce of his proceedings had been laid before that officer, a further 
order might be made requinng him to give fresh secuntj —C H Pro , 29/A July, 1862. Ste 12 C. 520 and 17 Cr. 
L. J. 85 =3 20 a W. M 725. 

10. Safflelent locus pcnitentls must be, allowed — *• The mere fact of previous convictions of offences 
involving dishonesty IS not suffiaent to justify tlie putting in force the powers under section 110, unless tliere is 
additional evidence to show that the person complained against has done some act, or resumed avocations, 
that indicate on his part an Intention to return to his former course of life, and to pursue a career of preying on 
the communit) The greatest thief is enmled to a tocut ptnxUnlia, when he has served out his punishment , it 
IS only when he outrages that grace which is extended to him, and thereby shows that he is unrefonned that the 
machinery of the Act should be brought into operation, in order to obtain a substantial guarantee for society 
that he w ill not commit further depredations upon it,' 2 A. 833 at p 8?7 5 11 C. W. N. 233 5 16 C. L. J. 467 s 1( Cp. 
L.J. 3. Where a perton who was impnsoned for one year for failure to furnish security under this section, was 
required again after the expiry of is months from his release to furnish security under s. 1 10, ktld that the order 
was bad, the accused not having- had sufficient lotus pendenha and that the bad reputation which he had 
before impnsonment had still followed him and permeated theevtdence of many of the witnesses, 31 C. 763 { 
10U.L.T.333al3Cr.L.J.328jl911U.W.N.356 — 12Cr.Ii J.359, 26 A. 306 , 9 B. L. R Appi^SOslB H.R. 
*4 5 19 -W.R. 18 IB’S. ft. 18 5 19 C. ?i. ». 223 5 16 Cf. L J.SWj and 2 A. 833, 18 Cr. L. J.719. 

11. Points to be noted In fixing •ecorlty.— (i) Object o/irran//— Proceedings under section UO are 
intended to be precautionary and not punitive— and therefore security should not be required to a very large 
amount 3i C. 350. ' The object of taking a bond is not toobum money for the Crown, but to prevent crime, 
36 C.562. The object of the law as to security for good behaviour is not to fill the jails with bad characters, but 
to bnng reasonable pressure to bear on such persons to respect the law, 6 P R. 1911 ss 142 P L R 1914 ; 8 8 L. 
R. 173 = 16 Cr. L.J.IOO. 

{»») Term of security should cease with necesidy —The order for security should not be for the extreme 
term of one year, except when it is absolutely necessary eg where disturbance of the peace is expected m a 
tnela or fair w hich is to last for not more than a fortnight taking secuniy for one year is not only unnecessary, 
but excessive, 6 A 214, also Ctr, Chap XLV psrXZa a also 16 Cr. L J.614(H). 

(»«) M i^tsfrale demanding sureltes *n adddton to heavy recognizance acts illegally — The powers 
given by section 110 should be exercised with extreme discretion Where a Magistrate required six of the 
prisoners before him to find two sureties in Rs 500 each for theirgood behaviour and also to furnish their own 
recognizances three to the amount of Rs 1 000, two of Rs SOO and one of Rs. 230 all to be deposited in cash, 
the High Court quashed the order directing the prisoners to deposit cash and to provide sureties as bad in law , 
and in hen thereof directed six of them to enter into bonds tor their good behaviour in the amount whtdi they 
were directed to deposit m cash 6C.14=6C L.R.t28. 

(ir) Such conditions Only ought to be impoted as the accused has a fair chance of complying wdh.— 
The power given by section 110 is one that should be exercised discreetly, and in fixing the amount of seainty, 
the Magistrate should consider the station m life ol the person concerned and should not go beyond a sum for 
which there is a fair probability of his being able to find security The impnsonment, u must be remembered, 
is provided as a protection to soaety against the perpetration o! enme by the individual, and not a punishment 
for a aime committed, and being made conditional on default of finding secunty, it is only reasonable and just 
that the individual should be afforded a fair chance of at least complying with the required conditions ol 
secunty, 4 M. H. C. F Appx. XLTI. A person from whom secunty for good behaviour is demanded should have 
a fa'lr chance afforded him to comply with the required conditions of secunty The impnsonment, in default of 
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order on revision the Chici Court observed ** We are ol opinion that the proceedings should never have been 
instituted in the L. District and were not authonzed by Chapter VIIl, but were an a6use of the prownont of 
Ma/ Chapter The object of that Chapter is not the punishment of offences, but the prevention of cnme, and 
It IS clear that there was no risk of cnme being committed in the L Distncl by persons who were brought in 
custody from different places with a view to an inquiry in that distnct into offences alleged to have been 
committed by them Whiles 110 applies to persons within the local limits of a Magistrate’s jurisdiction who 
belong to any of the classes there described it does not follow tfiat it was contemplated that the Police should 
be at liberty to bnng persons from distant places to a place within those limits for the purpose of inquiry as to 
offences committed elsewhere, and then to ask the Magistrate to e'cerctse hts jurisdiction under this section, 
on failure to prove the specific offences diarged Much less can it be supposed that for the purpose of 
preventing the prisoners from being returned as detained m the lockup pending inquiry lor a lengthened 
period, the Police could ask the Magistrate to institute proceedings under this section, on the same evidence 
which would afterwards be used to prove the specific offences charged, with a view to their being required to 
furnish security and imprisoned on their failure to do so This appears to have been the sole object of the 
proceedings in the present case » » * The jurisdiction given by this section is in terms confined to persons 
w ilhin the limits of the Magistrate s junsdiction, and certainly cannot have been meant to eictend to persons 
who were withm tliose limits merely because they had been brought there m Police custody, especially as u is 
clear that there was no nsk of those persons however criminal their character, committing the offences to 
prevent which secuntj may be required, while they remain m Police custody '—Per Barklev, J , iti 43 P. R 
1885 This section is not intended to afford the Police a means of Keeping a suspected person under detention 
until they are able to work out a case against the accused, 10 A L J. 351 =* IS Cr. L. J. 8T7. 

II -POINTS TO BE NOTED BY MAGISTRATES. 

6. ProvUloBS of the law roust be strictly attended to — * We think it very desirable that Magutrates 
should m the performance of their duties attend smelly to the provisions of ihe law This is desirable on many 
grounds and if there were no other reason fordesinng it on this ground alone, that it would save a number of 
references which take up a considerable portion of the time of this Court, and which are rendered possible 
merely because Magistrates do not pay that attention which they might reasonably be expected to pay to the 
express provisions of the law,’ 8C 724 —* The Judges have reason to believe that Uie provisions of this Chapter 
are not generally understood or observed and the attention of Criminal Courts is accordingly invited to them. 
It should be noted that by the present Code the power of demanding secunty for good behaviour has been 
considerably curtaued , snd that certain conditions which were not required by the previous Code (Act X of 
1872) must now be complied with before process can issue, and before a final order can be passed calling upon 
a person to furnish security o! either sort’ — PunJ C*f » p 165 

7. Proeednre Uld down mutt be earefmiy followed.— It is generally in respect of cases coming under 
seaion lio that the neglect of the provisions of the Code has come to notice. In the first stage of the proceedings 
In this class of cases, and before actual inquiry is made in the presence of the accused three points need 
attention— (1) the information (2| the order thereon, stating the substance of the information (s 112) Theorder 
should set forth -i definite period for which the secunty is required, 3 H.238,(3) communicating the same to 
the accused (ss. 1 13 and I IS). The information is the foundation of die whole proceeding, and the fact that the 
Magisvnte IS acting upon inJuimation should be recorded. No information should be acted upon, unless it 
comes from a trustworthy source, and is such that, if substantiated and not rebutted it will justify a finding that 
the person charged answers to one or more specific descriptions given in this section . — Punj Cir.,p 163 Oidh 
Cr Otf.p 4 

8 UagUtrates innit exercise ihelr powers with dUcrlrolnatloa and diseretisa after very fall And 
searching Inqalrlei.— As the powers of Magistrates, under Chapter YIII are very great, so they reijuire to be 
exercived wiih'ound discrimination and discretion, and m cases under s 110 after a very full and searching 
inquiry 1889 A IR. R. 114. S. HQ atms the Magistrate with very powerful means for secunng the interests of 
the community from injury at the hands of hardened offenders of the most dangerous classes. But its good effect 
will t<c lost li u \i applied too freclj and to persons whose cases are not within the spint of its provision, 

4 R •■«. P. M C. R. 117 j e C. 14} II A. 45 at p.4«> 17 C W. W.338 « 16 & L. J. 467 « I4Cr.I..J.5} 33 C. 158. The 
powers should UiertJore he exercised always with careful discretion by the .Magistracy, though its exerase is hOl" 
to lie confined to cases m whidi posqUe evidence is ioithconung oE the commission of cnme by the persons 
AKa.nM whom this v.ction is sought to be enforced 
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9. One whole tern hei Jett expired ihoald sot he called opon to enter into freih reco^niiance. — 
A*, "ho wis bound over under this section lor a term of three jears and which term hid expired on the 
ISth of June, 1905, was on the 20th ol June, 1905, called upon to show cause why he should not execute 
fresh bonds to be of good bchiviour //<•/</, that the interval of a week wis not long enough to gue K any 
opportunity of showing that he wis willing to adopt an honest Itiehhood and that evidence relating to events 
pnor to 13tJi June, in05, was Inadmissible in support of a fresh order under section lio, 1906 A. W. N.30 » 3 A. L. 
j. 29 E3 3 Cr L. J.96. See also 160S A. W. N. 3< There should be new proof of bad livelihood or tliat the person 
IS not capable of following an honest calling 6 W. R 19 1 (1911) 2 M. W.N 359 s 12 Cr. L. J. 359 Such proceed* 
ings must be confined to facts and arcumstances alleged against him after release from his last security 19 C. 
W. N. 223 cs 16 Cr. L. J. 312 ; 26 A. 306. If on being set at liberty he stiould return to Ins former course of life and 
continue to be a person of such a character whom it is dangerous to the societ) to leave at large, he may then 
be brought before a Magistrate and alter e\ideRce of his proceedings had been laid before that officer, a further 
order might be made requinng him to gue fresh securit> —C H Pro ,Z^lh July, 1862 See 12 C. 620 and 17 Cr. 
L. J. 8S 20 C. W. N. 725 

10. SaQcient local penltentlc tnait be,aUowed.-~*The mere fact of previous convictions of offences 
involving dishonesty IS not sufTiaem to justify die putting in force the powers under section 110, unless tliere is 
additional evidence to show that the person complained against has done some act, or resumed avocations, 
that indicate on his part an Intention to return to his former course of life, and to pursue a career of preying on 
the commurntj The greatest thief is entitled to a loeut pemlenlta, when he has served out his punishment , it 
is onl> when he outrages that grace which is extended to him and thereby shows that he is unreformed that the 
madunery of the Act should be brought into operation, m order to obtain a substantial guarantee for society 
that he will not commit further depredations upon it,’ 2A.83Satp 837 j 11 C. W. N. 233; 16 a L. J. A67a8 1| Cr. 
I(.J S Where a person who was imprisoned for one year for failure to furnish secunty under this section, was 
required again after the expiry of IS months from his release to fumisli security under s 110, Ar/rf that the order 
was bad, the accused not having had suthaent locus penticnlta and that the bad reputation which he had 
before impnsonment had still followed him and permeated the evidence of many of the witnesses, 31 C. 783 { 
10U.L.T.333 = 13Cr.L.J.S28}19llU.W.N 356 « 12 Cr.L J. 359 , 28 A. 30${ 9 B. L. R Appx.30»13 W.R. 
«4il8 W.R.18i 6 W.R.1$| 19C. W.N. 233; 16 Cr.L.J.3l2; and 2 A. 839 , 18 Cr. L. J. 710. 

11. Points to be noted la fixing lecnrlty ->(t) Object of security under section MO are 

intended to be precautianar> and not punitive— aod therefore security should not be required to a very large 
amount, 31 C. 350. The object of taking a bond is not to obtain mone> for the Crown but to prevent enme, 
36 C 562. The object of the law as to secunty for good behav lour is not to fill the jails with bad characters, but 
to bring reasonable pressure to bear on such persons to respect the law 6 F. R 1916 as 142 F L R 1914 ; 8 8. L. 
B. 173 16 Cr. L. J. 100 

{«*) Term of security should cease with necessity —The order for secunty should not be for the extreme 
term of one year, except when it Is absolute!) necessary eg where disturbance ol the peace is expected m a 
viela or fair which is to last for not more than a fortnight taking secunty for one year is not only unnecessary, 
but excessive, 6 A 214, also Ctr, Chap XLV,p-ir\Zi a. also 16 Cr. L J.614(U). 

{tit) Mit^sstrale demandvig sureties tn addition to heavy recognizance acts illegally — The powers 
given by section no should be exerased with extreme discretion Where a Magistrate required six of the 
pnsoners before him to find two sureties in Rs 500 each for their good behaviour and also to furnish their own 
recognizances, three to the amount of Rs 1 000 two of Rs 500 and one of Rs 250 all to be deposited m cash, 
the High Court quashed the order directing the pnsoners to deposit cash and to pro\ ide sureties as bad in law , 
and m lieu thereof directed six of them to enter into bonds for their good behaviour in the amount whidi they 
were directed to deposit in cash 6C.14 = 6C L.R.128. 

(«') Such conditions only ought to be imposed as the accused has a fair chance of complying vnlh.— 


IS provided as a protection to soaety against the perpetration of enme by the individual and not a punishment 
for a aime committed, and being made conditional on defatilt ol finding secunty, it is only reasonable and just 
that the individual should be afforded a fair chance of at least compljang with the required conditions of 
secunty, 4 H. H. C. R« Appx. XLTI. A person from whom secunty for good behaviour is demanded should have 
a f^r ^ance afforded him to comply with the required oonditions of secunty The impnsonment, in default of 

r 
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hndms secuntj i§ pro\ided as a protection to soaety against the perpetration of cnme by the individual, and 
not as pumshment fora atme committed 2C. 389=^10 L.R.95. also 16 B. 372 ; 22 V. B. 37; 23 A. 80; 19 
W.R.1; 1P.R. 1883; 14 C. W. H. 709 = 11 Cp. L. J. 2«; P/oy Cir,p 168 , 24 P. R. 1900. Character and reputa- 
tion are not the sole considerations for determining and fixing the amount of secunty It should be fixed after 
considering the station in life of the accused, 5 8 L. B 10 ss 12 Cr. L J. 110. In a case of apprehended breadt 
of the peace, a Magistrate bound over the parties in sums of money aggregating on the whole to Rs 60 0ooor 
iipuards The High Court quashed the order, bolding that it was altogether unreasonable, 2 C. 110 ; 1 C. L. R. 
43; 1900 A.W N. 204 ; 19 W. R. 1; 6 C 14 ==6 C. L.R 128; 1 P.R. 1883; 23P.R.1901. The Magistrate must look 
to the means oE the party himself , not to that of his master, 22 W. R 74 ; 30 P, R. 1890 ; 24 and 17 P. R. 190o. 

(t/) Arbitrary condihont ought »o//o4e Where, in the case of a man who had never been 

conv icted of any offence, the Afagistrate orders that secunty shall be given of a description which ft must 
necessarily be difficult to find, and directs that in default of giving secunty, the imprisonment shall be njorous, 
su h an exercise ot his discretion is wholly unreasonable and bad, especially when the Magistrate indicates no 
reason why, with a view to the pnsoner’s good behaviour, it is desirable that the impnsonment shall be of the 
more severe kind The petitioner was charged with having received stolen goods, and bail was refused by the 
Magistrate but was ordered to be taken by the High Court. Bail was accordingly given by the petitioner and 
accepted by the AJagistrate , but before the lormer could reach his house the Police made a report that he was of 
bad repute, etc, ind proceedings were commenced against him by the Magistrate who, after taking the evidence 
of a large number of witnesses, made an order directing the petitioner (who was ihe son of a wealthy Zei^tndar) 
to find security in the sum of Rs. 20 000 and sentenced him, in default, to one year’s impnsonment, of vvhich 
10 months w ere to be rigorous. The petitioner was subsequently acquitted by the Sessions Court of the charges 
on vvhich he Ind been committed by the Magistrate, but the order to find secunty being confirmed by the 
District Magistrate, to whom it had been appealed, the High Court, on an application under its revisional 
powers held, that the proceedings under section HO were wholly mistaken and bad and quashed the order for 
security, 1 & L. R. 263. See2Q, 110. It is highly improper to frame an order for secunty with the express 
intention of preventing the applicant from furnishing it, 8 B«p. L. T. 93 b 16 Cp. L. J. 553. 

(vi) Grounds as h atuount of seeurtty must fe stated on requisition from the fiigk Court a 
requisition from the High Court % Magistrate is bound to state the grounds upon which he fix^ the amount ot 
«eciirity,2 C. 3 s4m 1 C. L R.9$ 

III.— INFORMATION ON WHICH FROCBEDINQB MAY BE INITIATED 

12 —There mutt be safflclent faformatieo before taking action under thu Chapter —A Magistrate baa 
no jurisdiction to act under this chapter, until he has such information before him as will suffice for his m'lking 
an ord.r in writingsettmg forth its substance and the further particulars required by s IIZ 12 A^L. J.336 IS Cr. 
L. J 698 No person is to be called upon to show cause why an order should not be made against him Until 
then.. I-, before the Magistnlesome information which the Magistrate has reason to believe, 36 A 262 It is tlie 
duty of the Magistrate to see that he has clear and definite information effecting such person so that it may 
afford nonce lo such person of what he is to come prepared to meet SSL R.207 =s 16 Cr. L. J. 233. F\en 
alKSitiaKtiedixiextvcst ol'flbf suspect ts considered expevAeirf eftenj mosf ftu dwibnr iVagTsCnrte ff rep>5vv or 
iiiformvtion and the substance of the report or information must be recorded by the Magistrate The Code 
gives the Magistrate no power to l^sue summons wnrrant or order of detention until he bad first upon his table 
'mmething recorded by him in writing showing Uie grounds upon which he is taking actioa No possibility is 
given or intended to fie given for persons to be detained by orders of i Magistrate until the Magistrate lus first 
by a si.]nnite order in writing shown that he has considered tlie order which he is about to miLeand until he 
i-is reason to ticheve that such an order is reijuired in the interests of the puolic, 36 A 262. 

13. Information nnit be based on tangible facts eo that the party called upon, may have notice of 
the partlenlar conduct charged against him — Information of the kind mentioned in section 1 10 must lie dear 
•vnd (krnme directly affecting tlie person ngamst whom process issued, and should disclose tangible facts ^nd 
detiiU si> tint it may afford notice to such person of what he is to come prepared to meet 6 A. 26 (F.R.y . 

8 S. L, R 207 1$ Cr L J 233 Inform luoii thinheaccusedhavecoinniitted “ ifiwrrr o/’ry'/rwrmw ’ rttoo^ 

v-iguc to en >We jwoccediiigs under section f 10 beingtaken 7 C. W K. 32 ; 16 P. R 1838 and 6 A. 211 To jusiifj 
•vn order tinder section iu7 there should Ir* evidence of some speafic conduct on thejart_pf_t he a c cuse d jrom 
whidt ft reiviaiblt md iinmednie liiTerence c^d be dra^^ut the 8(xu>e(i was likely to commit Ijreach oi 
the j.eacc and it is only uixm Inlormniion of this chimcter that a Magistrate should Institute proceedings under 
107 The mere finding tli-ct the accused a tsid character, and It h not right in .nny way to leave suefi a 
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person %Mlhout a guarantee of good belnviour, is uholl) insufficient to justif) an order uitder that section, 
21 P. B. 1888. To constitute a proper foundilion for an order under section 107, it is necessary that the Magistrate 
should adjudicate upon legal e\ idence before him that llie person agtutst whom the order is made is likely to 
a'liiniit a breach of the peace . md the Magistrate should gite notice to the part) who is to be affected by 
the order, of the particular conduct on his ivirt whidi is comphtned of When such notice was gi\en and the 
ground of comphini to which sudi nouce hid reference was found b> the Magistrate to be unfounded it was 
held the Magistrate could not pass .an order on an entirel) different ground, on the assumption that it was likely 
that the part) charged would commit a breach of the peace, 21 W> R. 6 ; see also 25 A. 375 ; 27 C 656 ; 23 C. 493; 
10 A, L J. 333»13Cr. L.J.S<«; 12 A. L.J. 316. 

14 Before issuing notice tinder c. 107, the Magistrate must be satisfied of a Ukellhood of a breach of 
the peace.— In the absence of anj e\ idence rendering a breach of the peace |irobable, a Magistrate is not justified 
in calling upon parties to show cause whj thej should not enter into recognizances, and on their failure, to make 
an onler under this section, 21 W. R. 23. 

15. Information may be from any ■oaree.—Uhereonaii application b> the accused to be enlarged on 
bail the Magistrate made an order to the effect — ‘ refused^ as the accused ts said to be a dangerous or vsolent 
tiian ‘tho vngkl use hxs liberty Jor the purpose of t tumdaling wttnesses'’—held, rejecting a transler-apphcation 
on this ground, that there is no limit to the nature or source of information on which a Magistrate might initiate 
proceeding under this section and that ilie provisions of ss. 190\r) and 191 were probablj not applicable to such 
proceedings, 27 A. 172. The information required b) a Magistrate before issuing an order under section 119 
ma>, to <5ome eateni, be of a hearsaj and general desaiption, but when the part> to whom the order ts directed 
appears in Lourt in obedience thereto, the inquiry must b« conducted on the lines laid down in s 117, 6 A. 132. 

(0 Jieporl of Sub-flltpiUrate |>owerot taking action under s 107 is a discreiionarj jxiwer and 
there is no irregulanty in the procedure ot a Magistrate calling fora report from a 5ut>ordinate Magistrate betore 
acting in innuner hereinafter presenied te b> s. I|2, Weir II, 52. Such report ui the Subordm ne Magistrate 
IS credible intormation to authorize a .Magistrate to proceed under this section, 2 U. H. C. R 240, see also 
10 W. R. 41, but It unsupported by other ev idence u cannot fo m a sufficient ground for hnal adjudication under 
s U'< 8 B H.&R.Cr.Ca. 1, 5 B. H. & R. Ca. t05 

(lO Police r//or/ —Although Police reports m tliemseUes m q be sufficient imonnaiion on which 
d Magistrate ma> issue a summons, the) are in no sense evidence ujion which he can determine under 
b 117 wrhether it is necessarj to take a bond to keep the peace or for good behaviour, 4 B L. R. 46^ 
12 W. 60 (F.B ), 10 W, B 41. But a petition vvhidi was declared by the lo ice to be false and was unsupported 
• bj an) complaint or solemn affirmation was held not to come wilhm the words '‘any report or other 
information ibhtch appears credible and uhtek the Altgislrate belietes (which was the language of the corres- 
ponding section s 491 of tlie 1872 Lode) so as to warrant a Magistrate demanding securitv to keep the peace, 

8 W R. 85 When it tiiiiears that 3n> person is hkelj to commit a breach of the peace etc, it is the duty of the 
Police to la) inionnation before the Magistrate having jonsdiction. In lajing such information, the lohee 
should set out caretully the evidence on whiththe) rely orihe circumstmees leading to the intormation — C P 
Pol Man 1 p as 

(III) Complaint~\\ has hse.n held that a Magistrate acts without jurisdiction in making an order 
under section 107 when there is no comphint before him of a breach oi the peace being Iikel) to be committed 
b) su ch pe_ rjp n. and_ )vithout taking any ev idence m thejoatte^ 17 W R 35 A statement b) a complainant 
(believed by the Magistrate) that he exjiected thedetendam at any time to make an attempt on his person 
orproperi) is a sufficient information for the Magistrate to aa upon, 7W. R 30 It is not necessary to call 
will esses III support of an information laid beforea Magistrate, previous to issuing a summons to show cause 
under that section, 11 W. R 6 The complaint must, however i« on oath, 8 W.R 79. A complaint which is 
not supixjrted bv an oath is not sufficient luformaiioii 8 W. R. 85 , 6 Bom. H C. R 1 

(ii) Personal knouUdge — When a Magistrate proceeded upon his extra judicial knowledge onl), the 
o'derwas set aside, 22 W.R. 79 A Magistrate itseems cannot act on his own personal knowledge and initiate 
proceedings as he IS disqualified to inquire into t!ie trutli of the allegaiions and cannot make over the inquiry 
to another Magistrate as the policy of the law is that the Magistrate who initiates the proceedings ought to 
complete it 

(i) Statements not on oath — ^ statement by a private jverson not on oath is not credible iiiiormalion, 

6 Bom.H.&R. 1; 6 W.R. 83 
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(ti) Hearsay Conversations out of Court with persons, however respectable are not 

legal or proper matenal upon which a Magistrate should adopt proceedings, 6 A. 182, 138. , 

16. But U Is desirable that there should he formal evidence.— The Magistrate may record evidence 

before making the prehroinaiy order, Weir II, 51 The telerence to further evidence m s 117, indicates that 
some etidence may be taken before a preUrntnaiy order under s 112 is framed Moreover, both ss 109 and 
110 show that the Magistrate s action must be based on infomiation received, and there is no reason why the 
Magistrate should confine himself to the information contained tn the Police papers. He can, if he thinks fit, 
take information on oath in the presence of the accused before deciding whether he will take action under 
ss 109 and 110 ^I•lglSO^te would generally exerase a wise discretion by taking some evidence'on oath, 
before framing the orderfunders 112, 1905 U. B. R. (Cp. P. C ) 29 » 3 Cp. Ii. J. 462. i 

17, UagistPBte not bound to ^peveal soopces of loformalion— A Magistrate initiating proceedings 
under section 110 is not bound to inform the person concerned, the source of his information, nor the nature of 
such information because the information is no evidence against the accused The information may, to some 
extent be of a hearsaj and general description 6 A. 132; 27 A i72. All that the Magistrate is bound to state 
IS the substance of the infonnation, 29 C 392. It is not necessary to give a /tst of witnesses in support of the 
proceedings either in the report or in the order under s I|2,35C 243. 

lY— PRELIMINARY ORDER AND ITS CONTENTS. 

s 1 12 for contents of order, ss 113 to US for service of order and issue of process ] 

18 Magistrate Rinat make prelimlaarjrcrder— A Magistrate acting under Chapter Vlllhas no power 
to act until after he has recorded an order in writing under s. J12 38 A. 282. An order of a Magistrate under 
s 118 cannot be supported when it appears that the procedure presmbed by sections 112 and 117 was not 
followed by him, Wele II, 96 j Ratanlal 421 ; 11 C. 18, 9 M. 380; 21 W. R. 8 ; 28 M. 471. Omission to issue 
preliminar) order renders all further proceedings %oid, 36 M. 282. In 10 0. C. 369 -s 7 Cr. L. J. 94 and 1891 A, 

N. 40, the failure to record an order was treated as a mere irregularity 

(*■) Order under s 118 cannot be made summarily on evidence given at previous eon^te/ion-^P was 
convicted of dishonestly receiving stolen property He confessed on bis tnal that he had twice previously 
been convicted of theft He was sentenced to be imprisoned and on the expiration of the term of imprison 
ment, to furnish security for good behaviour Heid (with some hesilation) that there was evidence as to 
general charaaer adduced before the Afagistrate justifying him m dealing with P under & aOS, Act X of 1872 , 
held also, that the order requiring security should not have formed part of the sentence for the offence of which 
.^was convicted A proceeding should have been drawn out representing that the Magistrate was satisfied 
from evidence adduced before him in the case, that /’was by habit an offender within the terms of seaion SOS, 
Act X of 1872, and therefore security would be required from Wm and an order should have been recorded to 
the effect that, on the expiiy of the imprisonment, /*should be brought up for the purpose of being bound over, 
1A.666. VVhere an accused person was conviaed of theft and sentenced to two jears’ rigorous impnsonment 
and was further ordered to enter into his own recognizance for Rs SO and find two sureties, each fora hke sum 
for his good behaviour for one year after the expiration of sentence and in defvult to suffer ngorous imprisonment 
for one month held, that the latter part of the order was bad, 9 C. 219. See also 2 fi. !>. R. Appx. 28. 

(ii) Sea/mty cannot be demanded on aeoutUal on same evidence — -When a person had been 
acquitted on a charge of dishonestly receiving stolen property, he should not be ordered to give security under 
section J 10 on the evidence taken at that trial An order ,^uld be made under s. 112 nnd a proceeding held 
under s. 117 Oadh 8. C. No. 70, 

19, Order miist set forth the suhstkoce of the Informatfon.— This should be stited wvdv swffvciewt 
fullness for the accused person to have a eJear understanding of the matter that he has to meet in his 
defence.— /bw/ Or Chap XI IV, p 166 The parties are entitled to something more thin a mere assertion 
di ii the viigistrate has been informed ihit a breach of the peace is likely to occur, in order to enable them, 
if \h<.\ arc rfilc lo do 60, to bring evidence to rebut the truth of sudi information, 6 A. 211; it C. 13 It should 
apj>eir i ihe 1 1 e of ihe Magistrate s preliminary order that he had received aediWe infonmtion that the per 
sows oTdeteif i enter into their recognliinces were bkelj to commit o breicli of the peace, or to do any act that 
might probably ovtision a breach of the peace 6 W, B 93; 2 R.924. 

(I) I a<h auusrd enf tiled to Jtnouf the nature of informahent against Every person to wfiom 
nummons lias Ken iwoed to sfiow cause is entitled to proper information as to the materuls upon winch 
granted ag-iinvi him and loa reasonable inierval wilhfn vvbich toprepan. himself fo meet 



OF SFCCRIT\ tOR KEtPINO THfc PI ACL, LTC 


173 


s U3] 

such Information by e\idence or otherwise as he thinks fit Moreover, his cise should be considered by 
itselt and on Its own ments, and except In rare instances, U should not be mixed up with, and should never be 
prejudiced by that of other persons, 6 A. 211. Sif also 1 C. L. R. 130 1 18 W. R 2 1 2 R. L. R. Appx. Cr. 7 ; 
Weir II, 05. , ; 

(«■) Otarg'e tnust be eotnmunuated to aceHted—\n order under s. 110 should not be made unless 
the charge winch the nccused has to meet is communicated to him. A person to whom notice is issued under 
s. no cannot be bound downfoi reasons stated ms. llO^y) ftBar.L T.83=18Cr.L J. 533. 

20. Order must contain partlcnlan of teenrlti.—In framing the Order, the particulars of the security 

required should be stated, bemng m mind protislons of s. Cir.Chap XLiy,p 166 20 W. R. 35. 

As tlie amount of Uie bond is to be fixed with due regard to the circumstances of the case and is not to 
be excessive, it sliould appear upon the record that the security demanded is not disproportionate to the 
ability of the accused person to furnish it, having regard to his status m life — Punj Cir, Cbap XLIV,p 163, 
16 B. 372, The summons (Act X of 1872) should distinctly specify the amount and nature of the security and 
tlie time for which the same is to run, where these particulars were omitted, the Hight Court set aside the 
orders of the Migistrate, 20 W. R. S8 An order was made requinng the suspect to give a bond to be of good 
behaviour for Rs 1,000 with four sureties, held, tliat particniars as to whether each and all are liable for 
Rs 1,000 on occasion arising, or Rs. 1,000 between them should have been stated m the orders so as to prevent 
misunder>tanding later, 6 P. R. 1911 » 142 P.L.R. 1914. .S<f/ also 8 B. L. R. 173 = 16 Cr. L. J. 100. 

21. Effect of emissions and Irregalarity in the order.— s S37— (i) The omission to set out the 
substance oi the information, in the summons though very important, and necessary to be carefully complied 
with, will not of itself be sufficient to set aside the order of Magistrate, unless the accused had been prejudiced 
thereby. IS W. R. 43; 1891 A. W. N. 139; 6 A. 214{ 8 C. 724 C. W. N. 331 = 13 Cr. h. J. 731, 20 W. R. 38. 
(li) Omission to set out the amount of the recognizance and surety is an irregularity which does not vitiate 
further proceedings, 8 C. 724. See aUo 20 W. R. 36 1 1891 A. W. H. 40. 

' y-PROCEDURE IK IKQOIRY UNDER S. 117. 

22. Inqalry must be held and it tnust be a Jadlelal inquiry —in the absence of any admission by the 
accused that he was a person likely to commit a breach of the peace within the meaning of s 107, the Migistrate 
cannoton the strength ot his ownstatement bind over aperson without any inquiry as to the truth of the infor 
maiion upon which action has been taken under that seaioti, 37 A. 30. The inquiry to be held by a Magistrate 
in cases under this section IS a full judicial inquiry, evidence being taken m the presence of tlie party charged 
and opportunity given for the cro^s^xamirution of witnesses. 19 W. R 3 ; 4 M H C. R Appx XXII ; 13 W. 
R, 24 The power given by s 107, for taking security is no doubt given for the suppression of cnm6, 
but when once the case has come into Court, s. II7 provides that the inquiry is to be conducted as ayudicial 
one, and it then becomes a judiaal proceeding pure and simple, lOF. R 1399 It is higlily injudiaous and 
calculated seriously to prejudice the accused in their defence, it the Magistrate should during the pendency of 
the proceedings against the accused and while some of his witnesses are still to be examined, to call upon 
tlie defence witnesses already examined to show cause why they should not be prosecuted under s 193,1 PC, 
16 Cr. L.J.114 (C.). 

Where the Sessions Judge in an appeal under s. llo, treated the expressed readiness of the accu.,ed to 
furnish security is a plea of guilty and declined to decide the appeal on the merits held lliat the procedure 
was irregular and the Sessions Judge ought to have lieard the appeal In cases under ss 107 and 110 it is 
the duty of tlie Magistrate to hold an inquiry and not to bind an accused merely because he agrees to furnish 
security, 21 A. L J. 317. 

23. Place of Inquiry —In regird to the place or the tnal Magistrates of distncts should continue to 
arrange for cases being tiken up by the Magisttates on tour during tlie cold w either season in the neighbourhood 
oi die liomes oi persons accu'sed provided U taken tliat ail preliminary meisures required by the law 

previous to ilie commencement of die duly ol ’ that accused persons are summoned 

and not brought up under wirrani, in whidi may lawfullv i«sue— /»«ny Or, Chap 

A//r, p 163 District shall ^„th die Magistrate of the 

district, tliat, so far as possible » hvel when Magistrates are m camp 

in die V icinity of die ordimiry 'o be y Md Ord., Chap XLIV, 

/Vara. 69 /• 392. ITie inquiry mthe • so as to avoid 
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u^t^e^ses bejng needlessly harassed and to enable the accused uilhout difficulty to procure the attendance 
of persons \M\hng to speak in hisfa%our li the order requiring security is necessary, the Magistrate should 
give the accused reasonable opportimity of proctinng the attendance of his sureties, if any, 1 Bar, 8. R.546, 

24 Inquiry held oaUlde the Uaglstrate^ local Jorisdlctfon void.— An inquiry under section 110 
should not be conducted by a Magistrate at a place outside the local limits of his jurisdiction, where he has no 
power to condua such proceedings, and if he does nte such proceedings the order is void, S C. L.J. 195** 
^Cr, L.J. 246 

25 EeMOBS-ble «m» mintbt allnvitd te patties te show canie.— Where panics required to show 
cause why they should not tiirnish secunty to keep the peace on the 9th, were served with notices on the 5th 
and 7th idem, it was held, that the time allowed was too short for the purpose, and consequently the order for 
requiring secunty was set aside. Under ordinary circumstances a ^raglstrate is bound to assist both the 
parties in summoning their witnesses. 22 W. R. 70; 20 W. R. 18 ; 1 C. L. B. 130 ; 3 C. L. R. 72, 10 W. R. 1; 
21 W. It 30; 30 C.S0S, Every person to whom summons has been issued to show cause ts entitled to proper 
information as to the matemls upon which process his been granted against him and to a reasonable interval 
within which to prepare himself to meet such information by evidence or otherwise as he thinks fit, 6 X 214. 
The accused must have sufficient time to bnng his witnesses and have their evidence recorded. If the accused 
has not had this opportunity, the order against him must be set aside, 41 c. 806 

28 When appearing to thov cause, party muet be ready with hU evidence.— It is quite clear that the 
Code requires that all the steps necessary to bring witnesses before the Court should be taken in such time as 
to admit of the evidence being recorded on the day on which the party comes into Court , and m fact, that 
showing cause, is not the mere putting in a Written, or nuking a verbal statement, but the supporting of that 
statement by such evidence as the party may be able to fffoduce He (the partyj may bnng with him his 
witnesses if he likes If he has doubts as to his ability to produce them, he may apply for summons in such 
time as to enable him to bring his witnesses into Court on the day fixed, 23 W. R. 8. If he has been unable to 
bnng the evidence wiUi him on account of the shortness of (he notice or other reasonable cause it is his duty 
when he appears to applj for summons to the witnesses he proposes to call, ® Bom. L. R. 1585 If, however, 
the party against whom the order is made admits the truth of the information upon which it is based, it 
would seem to be unnecessary to proceed with the inquiry. 11 W. R. 50. 

27. Persons proceeded against most be given a fair opportunity to enter Into their defence,— 
Before a Magistrate can p,iss in order direamg an accused to furnish bail and secunty for his good behaviour, 

It IS necessary, that the accused should be given an opportunity of entenng into hiS defence , and that he 
should be clearly informed oi the accusation which he has to meet 11 a 13; 3 C. L. R 72, 20 W. R is, 

41 G.8Q6. Aw order for security cannot be passed ex parte 1C. L. R. 48 ; 1 C L R. 130 illustrates how Magis 
trates m the Moiussil sometimes disregard the provisions of law which they are appointed to idmmster in 
that case the proceedings oi the Magistrate vvere once quashed by the High Court, and the petitioner Was 
released bm he was immediately re arrested and placed on bail on the 18th May On the 21st the Magistrate 
ordered, that the case should be heard on the following day, te, the 22nd and accordingly on that day 
accused w is further evsrtirrted ht ftjs examtaatrod the accused sard that he was at enmity k itft die 
on account of the demind he mide upon him {DarogaK) for some articles of food supplied that In, 
witneses mil not come at his request , and that he liad not applied for tulub (process) , nor had he given a 
hst of ins Witnesses The Magistrate ordered on the same date {22nd May) tliat the petitioner do reni un sn 
(lock up) till the 4th June There was a note no record signed by the Magistrate to the effect thm 
JCooior Stngh is remanded ■ for such evidence is he can bnng" but there was nothing toshovi thitthe 
petuiower was made aw ire of the Magistrates object or intention in making the order On tiieday apiximted 
a pleader appeared on the petitioners behalF ind tendered a hst of is witnesses for the defence but the 
Magistrate observing that the case had stood long enough, refused to allow any further adjournment, iqd 
overniliny. Certain objections advanced by the pleader, iwdc*^ ff'* petitioner to give secunty This order vv 
based on the very same evidence that was taken in the previoijs case which was set aside by the 
High Coon, ihe Magisinte instead of avoiding the errors pointed out by the High Court, repeated tliem 
with addtlloml illet ihty The order of the M igistnte was, as a matter oi course, set aside by the High Court 
Jackson,! , rem irking The proceedings uniortunitcly show not the slightest trace of a desire to afford the 
accused those advanu},es lo whidi every person on his tnal is entitled. Magistrates who act in the nxinn^r 
exemplified in this case ought to bear in mind that they not only viohte their duty as judicial officers bound 
to do justice indifferently but even contravene thetf own object, as administrative officers by rendering the 
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supposed oRendcrs objects of sjinpathy, as well as b> ensunng Iheir escape tI nny rate for the moment ’ See 
also 41 C. 608, uberc the order requinng secunt) was set aside as the person proceeded against uas not given 
time to bnng his witnesses and to hase their evidence recorded 

28. HagUtrate bound to preenre the attendance of defence witnettes.— A ^lagistrate is bouPd by 
& 357, to compel tJie attendance of nnj witness for the defena, unless he considers that the application is 
made for purposes of vexation or deltj , and m case he refuses, the order mi*t show in WTiting the ground 
of refusal as applied to each particular witness, 36 B. 416. But where the defence cited 1 760 witnesses and 
the trjing Magistrate put a time-liniit and only 741 witnesses were examined dunng 237 sittings b) which 
time, the time limit had expired, he/d, that the Magistrate was justified in putting a time-hmit, 63 C. 243. 

29. Perioas proceeded a^alnit have a ri^t to be defended by pleader.— Persons against whom pro- 
ceedings under this Chapter are initiated are atcuted penons within the me ining of the Code and ha\e a right 
to be defended by a pleader and notices as to the date of heanng should be given them, 25 A. 375 ; 23 C. 493; 
16 B.661;33P.R.190Ss 36 C 163. 

30. In cates for Veeplnj the peace, the proeednre for snmraoDi-cases mast be adopted.— s 1 17 
(2i In cases of persons being called upon to furnish security to Veep the peace, the inquir> must be made in 
the same way as in a tnal in a summonscase and the findings must be based on legal evidence Evidence 
of general repute is not admissible in such cases, 28 A. 273. Procedure laid down by s 242 tnusi be followed . — 
A Magistrate proceeding under s 117 must proceed as nearly as practicable in the same way as under s 242 
and state to the accused the particulars of the matter against them and asV them if they could show cause w hy 
they should not be required to execute bonds. It is misleading to ask the accused ‘ Are >ou w ilhng to execute 
the bond required or do >-00 wish for further inquiry ' Such a question is not calculated to ascertain the truth 
of the information against the accused. 34 U. 139. A proceeding under s 107 does not terminate tn an acquittal 
or discharge in the ordinary sense of the worcb 36 H. 315. See also 37 A. 30. ^s to form of judgment, see 
37 Ci 91. See Note I65 below 

61, In good behaTienr caies, procedure for irarrAat««tiet ihell be idepted.— 211— 25S must be 
/oWewfd— Under s. 117(2), a case under s 110 Uto be conducted as if it were a warranwase and the procedure 
to be observed is laid down in sa. 251—253. Theretore an accused person cannot be called to enter on his 
defence until the prosecution closes its case, 10 A. L. 3. 383. (2) Aeemed entitled to reeati proteeuiion wtlnesses 
for Cross exomtnalton —S^Won 256, has been not to apply to an inquiry under s. 117 35 C. 243 ; but this i» 
-erroneous, 25 H. L J. Shu. No. IS ; 4 Bar. L.T. 24~ 12 Cr. L i. 69 and see al»o CTiticnl Note in 13 C. W. N. 
<LXXXYII ; 13 a H. N. CXCI. See Note 163 below , 52 C, 470 and 52 C. 632 

32. Mode of reeerduig evidence.— 3<rr ss 335 and 3o6, as to recording evidence m summoiiscases and 

warrant-cases respectively S 362 does not apply to a Presidency Magistrate holding an inquiry under s. 110, 
33C. 1036, but this was (fijAngHiiAri in 13 C. W N 316 =9 C. L. J. 439 10 Cr. L J. 122, where it was that 

a Presidenc) Magistrate was not absolved from the duty of recording evidence m a case where he makes a 
reference to the High CouTt under s 113 fTf but tbe lecord ot evidence in such a case need not be is great as m 
a similar case from a Mofussil Court See noie I6S below 52 C 470 and 52 C 632. 

33. UagUtrate ought not to exaulne any and every witness the Police or anyone else may from 
lime to time produce.— In a proceeding under secuon 117 it is erroneous on the pan of the Magistrate to admit 
rash evidence for the prosecution after the close of the defence case. No further evidence can be admitted 
except under s. 540 lor which valid reasons must be recorded 10 A L J. 383 as 13 Cr. L J. 772 The Magistrate 
trying a case under s 110 is bound by law to hear those witnesses only whose list is sent up bj the Police 
along with the case, and as soon as the witnesses in support of the case have lecii heard, he has to ascertain 
the names of persons hkel> to be acquainted with facts of the case and shall summon only such of them as he 
thinks necessaiy He is not bound by law to and should not save m every exceptional cases, call the other 
witne ses that the Police or anj’oneelse may, from time to time, choose to produce 12 A.L. J.362 =s 15 Cr.L. J.S63. 

34. Evidence may be recorded in part by oae Heglstrate and In pert by tneeenor.— The provisions of 
s. 3S0 apply to an inquiry instituted under section 107 with a view to enforcing the giving of secunt> to keep 
the peace , and in such a case where the Magistrate by whom a part of the evidence is taken is succeedetl b> 
another Magistrate while the inquiry is pending, tbe person called upon to show cause why he should not give 
secunty may incisi upon the recalling and reexamining of the nitnes»-s who^ evidence has alrctdj leen taken 
by another Magistrate, 4 C. L. R. 452 ; see Notes under s. 350 
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35. Magistrate caoDOt, when {nqairy It peodlng, tend the case nodert. 202 for report.— A Magistrate 

before whom an uiquuy is pending under this «5ection is not competent to take action under s 202 of the Code 
after the person who was tlie subject of the inquliy has been called upon to show cause wh> securit> to keep 
the peace should not be taken from him, 1896 A. W. H. 140. ^ 

36. Magistrate loltlatlog proceedings cannot send up the case to another Magistrate.— Proceedings 

undersectionllOshoutdbedisposedof by the Magistrate who initiated them He has no jurisdiction to send 
up the case to another Magistrate The Code requires thit he should pass the final order himself, either 
discharging or taking secunty from the accused, 14 Bom. h. R.713 = IS Cr. L. J.743. In this case the Magistrate 
sent up the case to the District Magistrate for acuon under Regulation XII of 1827 and the order of the District 
Magistrate was quashed j , 

37. Joinder of charges.- The mam principle applicable to a cnminal trial, regarding joinder of 
charges and joint trial of accused persons should be applied to inquines under this Chapter, 8 C. W. N. 180 ; 
14 C. 358; 6 P. R. 1896; 6 1.214. But in 11 C, W.K.789 = 6Cr. L. J. 1, it was <i:s/fngufsMtt^25 JS.61 (B.C.) 
that the law as to ^JUider of charges against a person accused of definite offences have no application to an 
inquiry under section 110 


YI.— JOIMT IHQUIRY. 

s. 219 for mtsjotnder of persons and s 1 17 {A) for trial of persons associated together^ 

33. Generally every person has a right to have hli case Inquired into separately. — Upon general 
principles, every person is entitled, in tlie absence of exceptional authority conferred by the Jaw to the contrary 
effect, when required by the judiciary either to forfeit his hberij or to have his liberty qualified, to insist that 
his .case shall be tned separately from the cases o! other persons similarly circumstanced Where an order has 
been passed under this section requiring more per»ons than one to show cause why they should not severally 


ing the jomt tnal of accused persona should be applied to i^uines under Uii» section Where both the parties 
to a proceeding under tins seaion were tned togeiher(some among them having also been examined as 
witnesses in the case) and were bound down as the result ot thnt tna), held, there was misjoinder ot the nature 
condemned by the Pnvy Counal in 25 M. 61, such as could not be cured by s 537, 8 C. W N. 139; see also 
14 C. 3S3. Every case should be considered by ilseli and on its own ments, and except in rare insitnces, it 
should not be mixed up wnth and should never be prejudiced by, that of other persons, 6 A. 214; 9 A. 452; 
Rataolal 585; Weir 11,55; ISSi A. W. N. 23, 10 C L R.335. Separate proceedings should be instituted against 
each person charged under section 109 unless there be such a connection between the parties as might indicate the 
necessity for a contrao course Yfeir II, 51 ; Ratsaial 556 ; 9 A 452 ; 6 A. 214 and 6 P. R. 1896 ; 20 A. L, J, 831 ; 45 
A. 109 ; 27 C. 781 ; 47 M. L. J. 689. 


39. , Persons associated together may be dealt with Joiatl;.— { r) When two or more persons have been 
associated togetlier in the matter under inquiry, they may be dealt with in the same or separate inquiries as the 
Magistrate shall think just S ll7,cL(4) Thcwotds * associated together' a^p\'i to persons acting m concert 
whetlier that concert is due to mutual agreement amongst themselves or the order of a common master, 
9 C. W. H. CCXXX. The Jlagistrate has a diMn’Ction to deal with tlie matter jointly or separately, even where 
association oi the several accused is clearly established, 27 C.781;6 C. 96 ,* 1331 AAV. N. 23; 15 0. C. 263= 13 Cr. 
L J.760;9 C.W.N 898=iaL. J. 616=2 Cr. L. J. 554 also 6 M H a R. 120. (i) b 117 (4) refers 

losuch cases aswheresevenl persons are chained with being concerned in a wrongful act that may occasion 
a breich oi the pence (s. 107) or in fact regarding the dissemnntion of seditious matter (s 103) not to 
proceeOiUt,-. under s. 110 4 L. B. R 46 = 6 Cr. L. J. 234. (c) In 13 C W. N 21* =• 10 Cp. L J. 469, 
atatlicr md three sons were charged under cb (a) and (/") Ot s IJO and the evidence agiinsl them was all same 
and u wts proN.d that diL four were issociatcd tr^edier AeW that the case was one in which the ev idence 
cou ntlnU dealt wjtb together xnd any minute inquiry into {he compliaty of each accused was uniieces 
^ I ^ US serxants of common master — When several persons servnng under a common 

ihoii-’h each tenants, held (Hendersov, J, dissenting) that 

»• was not done byall of them together.yel s 117 (4) would justiiya joint inquiry under 
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section 107, in spile of the fact tint the acts imputed to them were committed by them not as individual 
members of soaetj, but as servants of another person,® C. W. N. 893 «=1C L. J. 616 es 2 Cr. L. J. 0Si. ,SV^aIso 

8 C. W.N.180;27C. 781. 

40. Whfct b not autciAtioQ.*-(a) Partus tn eonfiut with each other— h joint trial of parties 

who have been m conflict with eadi other n illegal, 23 M. 61 applied 31 H. 278} S N, L R. 6S{ 
27 C. 781. See abo 11 t W. K. 472 = 8 C.L.J. 231 = 9 Cf. h. J. 197; 8 8 L. R. 207 = 16 Cr.L. J. 233. 
(i) Belonging to one tnhe and tillage —\i\ the absence of an> evidence to prove that the accused constituted a 
gang, the mere fact that the) belonged to one tribe and village with a bad name is not sufficient evidence of 
assoaation, and tlierefore there cannot be a joint inquiry against all the accused, 1 P. R. 1893. (f) Where four 
men were charged with being thieves by habit. It was A/Wto bean error to Ir) them all together The question 
whether a person is by habit a thief or not i» personal to him»elf and tormv a matter separate by itself, 4 L. B. R. 
46 =6 Cr. L. J.23I. {</) Opposing fiittons not to be dealt totth tn one proceeding — Where, according to the native 
of the information received b) the ^taglstrate, there were two opposing parties inclined to commit a breach of 
the peace , held appbing by analog) the principles relating to the trial of members of opposing factions engaged 
in a not that the Magistrate acted irregularly m taking steps against both parties jointly, and m holding the 
inquiry in a single proceeding Such a procedure is not tpso facto null and void, but only where the accused 
have been prejudiced b) it, 9 A. 452 ; 11 C W. K. 472 = 9 C. L. J.231 = 9 Cr. L.J. 197. 8 C. W. N. 180 = 

ICr.L J.53,9 C.W.N, 898;14 C. SSS;!! Bom. L R 740; B 8. L. R. 207 = 18 Cr. L.J.235. Two persons 
cannot be tned together unless their association in the same offences is made out, 21 P. R. 1914. In 14 A. L. 
J.26a = 17Cr. L,J. 165 = 33In. Ca. 643 it was that it was illegal to tr) two contending parties together as 
It was impossible to say that the two contending parlies were assoaated together 

41. Joint trial not necessarily illegal,— A joint inquiry in the case of persons belonging to opposing 
faaions IS not i^fo/if/(J illegal, and even incases where one and the same proceeding taken by the Magistrate 
underss. 107, 112, 117 and 118 improperly deals with more persons than one the matter must be considered 
upon the individual merits of the particular case Such an inquiry would at most amount to an irregulanty 
which, according to the particuhr circumstances, might or might not be covered by the provisions of s 537, 

9 A. 432 W here there is no evidence of habitual association, beyond tlie fact of the two accused being roaster 
and servant, a joint tnal is illegal, but the order need not beset aside, unless the accused was actually prejudiced, 
9 0. C. 69 = 3 Cr. L. J. 290 ; 9 C. W. K. 249 ; 29 C 779 ; 6 A 214, Rataulal 583 ; Weir II, 33 ; 10 C. L. R. 333. Set, 
however, 6 Bom L R 34, where 27 C 761 is distinguished. 

42. Proieentloii moat establish what each tadlvidna] has done— In proceedings instituted against 
more person:, than one, it is essential for the prosecution to establish what each individual implicated has done 
to furnish a basis forthe apprehension tint he will commit a breach of the peace In holding such an inquiry 
It IS improper to treat what is evidence against one of such persons as evidence against all, without discnmi 
nating belw een the cases of the vinous persons implicated 9 A 4S2 , 6 A 214 An order requiring certain per 
sons to furnish security to keep tlie peace can only be justified upon the finding that each of these persons is 
jikely to commit a breach ot the peace, etc 37 A 33. The facts from which, for the purposes of section 107, it 
may be reasonably inferred that the person sought to be bound down, was likely to disturb the public peace, 
must be facts of a definite nature and must show that such persons are indiv idually, not collectiv ely, connected 
with them, S C. W. N. 180. Thus where a Magistrate bound dow n 26 persons to keep the peace, after recording 
ev idence as to 1 1 of them only the order was set aside as to the persons not affected b) the ev idence, 10 C. L. R. 
333. Where the evidence against certain persons was that they were Meuatis of a particular place and that 
Mewatis of that place were looked upon with terror by the other inhabitants of the neighbourhood and that they 
were dangerous characters but there was no evidence against each member of the gang held that before any 
of them could be called upon to give secumy, there should be evidence forthcoming tending to establish one 
or more of the points set out in seaion HO against each of the accused 1909 A W. N. 41 = 2 A. L. J. 174; 37 A. 
S3. See also 14 A L. J. 430 and 656. 

43 Hagistr&te mast come to a separate finding against each.— W'here a Magistrate bound down a 

party consisting of 17 persons vviUiout coming to a separate finding as regards each of them individually, the 
order was set aside, 33 C. 929; 1 P. R. 1893; 37 A. 33. Eadi accused is entitled loan entirely independent 
evaminaiion of his own case, 25 P. W. R. 1909 = 10 Cr. U J.S9L The judgment must show that the Jndge has 
considered the case of eadi individual prisoner 37 C. 91. 5irraIso9M UT. 271 = 12 Cr. L. J. 104. Whileitmay 
not be contrary lobw to have a joint tnal m all cases, it is incumbent, on the Magistrate to ererase great 

care and caution in dealing with the evvdence and to insist that definite evidence be given agamt each person 

duirged 19 O. C. 263 = 13 Cr. L. J. 760. ' 

12 
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YII— EVIDENCE. 

There mast be evideace before final order can Issue.— No final action should be taken and no 
order having the effect of a conviction as against |the accused should be passed without final evidence being 
recorded, 30 M. 330; 35 C. 674 ; 37 A. 30. Very dear and full evidence, with as much detail as is possible 
should be required before making an order under section UO, 1889 A. W. N. 114. An order to execute a bond 
for good behaviour cannot be made under section 110 in the absence of any evidence, as that '‘ection and s 117 
prescribe inquiry and proof that it is necessary before the person airanged is ordered to execute a bond 
Ratanlal 535. Legal evidence rnu^t he recorded, 8 B H C R. Cr. Ca. 162. See also 20 W. R. 18 ; 21 W. R 6 5 
10 P. R. 1899. In a proceeding under section 107 it is incumbent on the Magistrate to adjudicate judicially on 
evidence given before him as lo the necessity for taking secunty to keep the peace, 2 N.-Vf. P. H. C. R. 431. 

(«) yldwtsston does not dispense imth proof — Where the Magistrate treated the statement by the 
accused s vakil, as an admission ot an intention on the part of his clients to commit a breach of the peace and 
had bound them over the order was set aside, 30 M. 330 ; 6 B. H. C, R. Cr. 1 and 5 B. H. C. B. Cr. Ca. 105. 
Without recording evidence it is illeg d to bind clown a person even fiiough he may agree, 33 C 674. Accused 
called upon to show cause under s 110, (said he could furnisli no securities nor show cause why he should 
not be bound o\er, as I am of bod character and have been to jail, and the Magistrate made an order under 
s U8 , heldy the order ot tlie Magistrate was bad as the mere admission of the accused that he is of bad character 
and thathe had been to jail does not show that he is an /loAt/wrt/MMr/ The Magistrate is bound to inquiremto 
the truth of the information upon which iction has been taken, 3 Bom. L. JL 269. The entry of “accused 
examined no defence is not a sufficient compliance with the provisions of this section, 4 Bur. L. T. 24 as 
12 Cr. L, J. 89. however IIW, R. SO. 

(4) Statement by accused i vahttdoes not dispense wxthproof—See 30 M. 330. 

(c) Failure to show cause does not dispense with Showing cause is not the mere putting in n 

written statement or making a verbal statement, but the supporting of that statement by such evidence as the 
party may be able to produce, 23 W. B 9 at p. 11. When an order to show cause is made under section 112 and 
the accused does not show cause a Magistrate cannot make an order under s 116 in the absence of evidence, 
as ss 112 and 117 prescribe inquiry and prool that ts necessary before the person arranged could be directed to 
execute bond, Ratanlal 536, The order under section 1 12 is not in the nature of a rule nisi, 9 A. 452 ; Ratanlsl 
58 , 9 A. 42. 

45. That a person]la dangerous aud desperate character must be based on evidence.— Evidence 
of general repute under s 117 t3) is not admissible toprove that a person is a desperate and dangerous charac 
ter under cl (/]of this section, 34 M. 255 , 13Cr. X.. J.9 (All.) ,5 C. W. N. 249. Definite evidence must be adduced 
to prove some specific act tending to show dial tlie accused is a desperate and dangerous character to the 
knowledge of individuals, 29 C 779. Where aa:use<l were charged wuh having made themselve:, very objection 
able m the neighbourhood by annoying villagers in various ways by knocking at their doors at night or throwing 
brick bats on the roof anil also with mnoyiiig respectable women, held, that acts of this description, even it 
proved, do not come within the terms of this section, as tliey do not constitute conduct so as to render them 
liable to give secunty for good behaviour by reason of their being at large without security hazardous to the 
community, 5 C W. N. 249 It is not sufficient to ground a finding under cL (/) on vague and general 
evidence that someone was robbed or beaten and people sxy that the accused was responsible, 9 0. C. 69 
Sr^al5o4C. W. N.97 , 11 C.TS.N.78g=6 Cr. L. J. 1,25 A,273,13C. W. H.244=»10 Cr. b. J. 460; 34M.25Saud 
Note 52 below 

46. Mature of evideucc —Enquiries under this diapter are governed by the ordinary rules of evidence 

U U r rc Klo 17 -- - • -.JS UOdef S 117> 

. • . { ■ . from which the 

V a Magistrate 

. x>n the circum 

stances of each case But when the nature of the Magistrates information requires it, overt acti must be proved 
beiore an order can be passed under s U8, and sudi an order cannot be passed against any person simply on the 
ground that another is likely to commit .1 breach of the peace, 9 A, 432; 20 W. R. 57; 24 W. R. 30 ; 22 W. R. 79 . 

10 B. ti.R.441 s 19 W. R 47. A previous conviction before it can be used must be strictly prosed, 20 C. W. N. 725. 

(a) Evidence \n keeping the peace cases.-~See Notes 4—9, supra. 

(4) Slatemenl of persons not called as witnesses and observations on such evidence — " Conversations 
out of Court wiUi persons, however respectable, are not legal or jiroper maten il upon whicli a Magistrate should 
adopt proceedings under s llu The information to be required by a Magistrate, before issuing an order under 
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s 112, may be, to some extent, oE a hearsay and gencml descnption, but whenthe party to whom the order is 
directed appears m Court in obedience thereto, the inquiry must be conducted on the lines laid down In s. 117 
It IS not beiause a man has a liad character that he is, therefore neoessanly liable to be called upon for sureties 
of the peace or for gixxl behaviour There must be satisfactory evidence in the case that he has donesome- 
Ihlng, or taken some step that indicates in intention to lireak the peace. Though the task of preserving order 
in a certain district may be extremely difficult and an anxious one, the law does not empower any Court to put 
a man in pnson simply because he has an evil reputation If respectable persons, who can prove facts which 
would constitute the credible information legally neces^iy to justify issue of process and requirement of security, 
have not Uie courage to come forward and assist the Magistrate in the prevention of the breaclies of the peace 
orofenmes by giving evidence m Court, it is unfortunate, to sij the least of it, but the Magistrate is not, there 
fore, entitled to act upon inadequate proof obtained ahundt which he himself described as not so strong as it 
ought to be. If, in the interest of public order or secunty to property, the attendance m Court of such persons 
was necessary, the Magistrate had the power, if he chose to exerase it, of compelling their appearance." — Per 
Straight, J , 6 Jl. 132 at p. 136 ' 

(e) Police Report — A Magistrate should take evidence "is to the general character of a person charged 
with bad livelihood and not oonvict him on the report of a Pohceofficer, which is not evidence, 5 W. R. 2. 
The report ot an Inspector of Police and the evidence given by him are not sufficient to justify an order binding 
a person to keep the peace, 10 W. R. SS. See also 5 B. H. C. R Cr. C&, lOS. Rut when the Police have adduced 
satisfactory ev idence that a jierson has no ostensible means of subsistence, a Magistrate should not discharge the 
accused merely on the ground that the statement by the accusetl to the Police cannot be proved, 3 N. L. R. 51 => 
5Cr. L.J. *34. 

(d) Report of a Subordinate Magistrate ts not sufficient —See 6 Bom. H C R. Cr. C&. 1 ; 5 Bom. 
H. C. R. Cr. Ca. 103. 

(e) Approver's evidence ts not enough— In proceedings under section 110 the uncorroborated 
evidence of a person who had been an approver in a previous case is useless and should not be admitted 

5 L. B. R. 72 « 10 Cr. L. J. 335. 

(/) Extra judicial knowledge of Magtslrole ts no evtdenee —See 22 W. R. 38 asd 79 ; 24 W, R. 30 ; 

6 1. 132; 37 A. 30 A Magistrate should not base his judgment upon Ins own knowledge of certain facts which 
he obtains from sources outside the record. 37 A. 33 and 14 A. L. J 769 

(/•) Record of previous convictions is no proof —The mere record of prev lous conv ictions, on account 
of which the person has undergone punishment, does not satisfy the requirements of section 117, and it is wrong 
to use these provisions so as to add to the punishment (or past offences. The object of taking security from a 
person is solely to secure his good behav lOur m future, 10 B 174 , 2 A. 835 , 6 W. R. 6. See also 13 C. W. N. 318 
9 a L. J. 439 = 10 Cr. L J. 123. See however, 2B.L R. Appx 28 Where the accused were charged with 
unlawful assembly and trespass and the Msgisiraie acquitted the accused, but ev enu ily ordered the parties to 
execute bonds and furnish seciinty, refusing to take lurtber evidence and relying on the evidence which had been 
given before him in the onginal case in the presence of the accused , held that the proceedings were irregular, 
and that the order was bad 22 W. R. 9 Where a Mapsirate bound down a person to keep the peace on ihe 
strength of tne evidence taken before him m another case m which he (the accused), was acquitted, it was held 
that the Magistrate ought not to have admitted this evidence 24 H. R. 4. 

47. Can accused examine himself as a witness?— Having regard to the confliaing nature of ihe 
authorities, it is highly doubtful whether a person against whom proceedings have been taken under this 
section 15 an accused and whether he IS a competent witness on his own behali asunders 34i no oath should 
be administered to an accused. 

48. Evidence most be confined to the ssbstaoce of the Information set ont in the preliminary order. 

A Magistrate should base his order upon t1>e substance of tlie information given in the summons and where. 

he found that the grounds of complaint referred therein were unfounded it was Ar/if that he could not jiroceed 
to adjudicate that an entirely different ground existed upon which it was likely that a party charged would 
commit a breadi of the peace, 21 W. E. 6 Under sudi arcumstances, he i-. bound to discharge the accused 
under s. 119, the case not having been proved. In 17 C, W N 331 = IS Cr. I. J. 784, it wasAz/i/ that ss. U7 and 
118 were not stncUy limited by the preax: terms of the order drawn up under a 112, if, however, tlie person 
eventually bound down could show that he was misled or prejudiced by the terms of the order drawn up under 
a 112, there would be a dear case for granting bimrehel Indus case it was stated in the preliminary order 
that as It appeared to the Magistrate that A' w-as ■ by genervt repute^ a thief and a burglar ‘ he was called upon 
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a> such to furnish secunty ” It was alleged on behalf of the defence that he ought to ha\ e been called upon to 
show cause as being ‘ by habit ’ a thief and that as he tvas not so addressed he could not be bound down. But 
the evidence was directed to show A' was a habitual thief and the cross-examination was directed to the evidence 
to that effect and it was held that the accused had not been prejudiced See 14 Cr. h J. 6S (M.) The further 
evidence that the Magistrate is authorized to take under cl (l)ofs 117 is evidence ejusdem ge/iens with the 
evidence described in the words which immediately jwecede it, that is, bearing upon the truth of the information 
upon which action has been taken 36 A. 239. . 

49. Onus of proof. — An order passed by a Magistrate requinng any person to “show cause” why he 
should not be ordered to furnish security for keeping the peace is not in the nature of a rule msi, implying that 
the burden of proving innocence is upon sudi person The onus of proof lies upon the prosecution to establish 
circumstances justifying the action of the Magistrate in calling upon persons to furnish secunty, 9 A. 432 ; 7 C. P. 
Cr. 9 5 4 B, L. R. 46 fF. B) , 2 N.-W. P. H. C. R, 431. Ihe onus lies on the party on whose complaint the 
summons was issued, 12 W. R. 6Q ; 2 N.-W. P. H. C. R.431. 

(a) Where evidence on both sides ts xnteresUd and weak, pxpseculion must fail —The burden of 
proving an accused s bad character lies on the prosecution, and therefore, when the evidence on both sides was 
of an indifferent and interested character the prosecuuon must fail Cases should be decided pn evidence 
taken in Court and not on personal knowledge of the Magistrate, 27 C. 781 : 9 A, 452. Evidence should, as a 
rule, be tested by its quality rather than by its quantity, and where the quality on both sides is indifferent, 
the proseaition must fail Where the quality is good on both sides, it must also fail if the evidence for the 
deience altogether outwetghts that for the prosecution, 4 P. R. 1893 5 Appeal Court must consider all the 
evidence when evidence his been let m by the deience, and it is also the duty of the Appellate Court 
to go through the evidence of the defence and consider it 17 C. W. N. XX. 

(i) When the evidence tt good and equally balanced, prosecution must /ai/— When the evidence 
IS equally balanced no order for secunty should be made 11 A. L. J 461 as 14 Cr, L. J. 407 , 10 A L.J. 383ta 
13 Cr. L.J.772. 

90. Uagutrate nast carefully test the eyideace for the prosecatloa.— ' In dealing with cases under 
this Chapter, Magistrates ought, especially where no conviction is proved, to take great care to test the evidence 
lor the proseciitton It is not sufficient simply to record the statement of three or four persons that the 
individual charged has the reputation of being an habitual offender, but the Magistrate should ascertain what 
the witnesses’ means of knowing anything about the accused are whether the accused is known to have 
associated with criminals, whether he has frequently been known to have been near the place where thefts, 
eta, have been committed, whether he has any and what means 01 livelihood, whether there has been any 
quarrel in which the accused was concerned which would supply a motive for bringing a fabe charge, and 
whether any instances of the commission of offences by the accused even if no conviction has been had, are 
known to the witnesses ’ —/V/ Agnevv, J, tn Cr Kef 5 of 1691 Spl Court Lower Bitrma See also 
Bataolal 639. 


3t. How evidence khouid be recorded See Note 32 above 

Vlll.— EVIDENCE OF GENERAL REPUTE. 

52. Evidence of general repute may be adduced only to prove that a person is an habitual ofTeDder,— 
117^3). A provisionof law which isan exception to the general rules ol evidence must be only applied 
to the cases to which it is confined by the legislature, 34 U. 295. Evidence of general repute can be allowed 
only in cases when security for good behaviour is demanded from habitual offenders, 23 A. 2/3, 29 C. 779 j 

84 M. 233. 

tf) General repute inadmissihle tu cases when person is colled upon to keep the peace— An a case 
where a jverson 1., to be called upon to furnish security to keep Uie peace, evidence of general repute cannot be 
made use ol to show th it such person is likely to commit a breach of the peace Such evidence can be adduced 
only when i person is called iiiwn to furnish security under s IIO, 25 A. 273 j see 21 P. R. 1883 

VM) General repute iHadmissxbte to prove that a person is a desperate and dangerous character 
under i. 110, cl (/>— Evidence of general repute cannot be allovved to prove a charge under s. 110 cl (y)of 
lieing a despemieand dangerous character, 34 M. 2S9; 9 C. W. N. 249 • t3 Cr. L. J.9 (All) JtfcNote-fS 
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SI Genertl repute ii the repotatlea which a percon bears in the place Is which he livei^The 
folloBjngob<enations of Petheram CJ and Bf\trlf\, J deserve careful perusal Fvidence of general 
reputation is admissible in a case of this kind under the concluding part of s 1I7 Now the evidence of 
assoaatingwith hadtnasies on this record falls prettj miidi in the same category as evidence of a general repute 
because the evidence of consorting with except in one or two instances which I shall mention later 

on, is reallj evidence which is supposed here to be evnlence of repute Now as to that after considenng the 
evndence ver> carefullv and putting the greatest value upon it we think that none of it is practically evidence 
of general repute at alL What it is is that it is evidence that there were rumours in this City of Patna that this 
particular man had committed acts of extortion on vanous occasions that he htd badmaihes in his employ to 
assist him in that u“i} and generally thit he was a mtn of bad character It is hardly necessary to say (hat 
evidence of rumour is mere hearsay evidence md hearsay evidence of a particular fact / vtdenee oj repute « 
a totally different thing A man s general reputation tt the reputation which he bears in the place tn which he 
hies amongst all the tawnsmen and if it is proved that a mm who lives in a particular place is looked upon 
b> his fellow townsmen whether they happen to know him or not as a man of goovl repute that is strong 
evidence that he is a man of thit character On the other hand if the state of things is that the body of his 
fellow tow nsmen who know him look upon him as a dangerous man ind a man of bad habits that is 
strong evidence that he is atnan of bad character, but to say that because there are rumours in a particular 
place among a certain class of people that a man has done particular acts or has characteristics of a certain 
kind those rumours are in themselves evidence under this section is to say wlntlhehw does not justify us 
saving and consequently we think that the evidence of generel repute m this case is evidence of little or no 
value. And m addition to the evidence which is supposed to be evidenceof repute there are whole pages of 
evidence which is hearsay evidence on tlie face of it and there is line after line of evidence in which 
witnesses deliberately state and are allowed deliberately to sute, things which they heard from other people 
which can be no evidence of repute and no evidence of the arcumstances 23 (k 631 at p 638; 1903 
& W M 161, 10 0 C 133 The general repute of a person includes what is generally said of him 
in the neighbourhood in which he lives 10 0 C. 168 b 6 Cr L J 856 Evidence of general repute may 
be either evidence as to the general opinion of the neighbourhood or community ui which the person 
concerned lives or to which he belongs or the persona) opinion of the witnesses who are examined The lest 
of the admissibility of evidence of the former kind is whether it shows the general reputation of the man tiot 
necessanly the opinion of the entire community to which he belongs but at least the opinion of a considerable 
number of persons It must not be merely the repetition of what one or two persons have said to 
the witness A witness to general repute when he give> his own opinion may be asked to give the 
grounds of his opinion and to give the names of the persons whom he has heard speak 'igainst the character 
of the persons concerned 13 A L J 937 cs 19 Cr L J 705 Where il is sought to prove the reputation of a person 
the evidence which is required is the evidence of respectable persons who are acquainted with the person on his 
trial who live in the same neighbourhood and are aware of his reputation and shoull ordinarily not be 
officials 8 Bap L T 83 == 16 Cr L J 893 Statements to the effect that rumours unfavourably to the clnracter of 
the accused have begun to get ilxiut in consequence of their intimacy with cnmiml classes though admissible 
to prove general repute are of little \ line 13 Cr L J 863 (0)> When the person against whom a proceeding is 
instituted is a well known resident of a city his fellow^ituens though not living m the neighbourhood are 
competent witnesses to prove his general repute liC.W K 789e=6Cr L J 1 Where a large body of apparently 
respectable witnesses of the immediate neighbourhood testify to the character of the accused as agaiast the 
evidence of Police-offiiers an order under this section is not justifiable 37 P W R.1910c3llCr L-J 6 O 3 , 
433P.W R 1916=* 16 Cr L J 108 \\ here in consequence of a senes of daco lies having taken place in certain 
villages a proceeding under s 110 is instituted againsta person forbeinga robber by habit the evidence of 
general reputation, coming from the people of the villages where dacoilies had taken place is certainly to be 
treated as evidence of general repute as required by s |17 although that person did not live amidst those 
people 3SC.3(3. \\ here evidenceof the prosecution isiifa very vague character and when it is a question of 
establishing a case of this sort merely upon the evidence of bad repute the Court may reasonably be required 
to take into consideration the value and weight of evidence a-s torepine tendered on behalf ofthe prosecution 
as compared with the evidence for the defence. In any inquiry into general repute evidence of accused s oven 
caste-lellows and neighbours IS the best sort of evidence available, 13Cr UJ 543 (0) also 30 p. L. R. 1918 1 
3 R. 686 1 3 R. 641 

84. The evidence o( had repate naitbe oTerwhelinlng.— \\ hen secunty is demanded from a person 
on ihe evidence of general repute only that repute most be universal and there should be no doubt about it 
48 P W R. 1914 ™ t6Cr J 106 j3P R. 1897 and 4? R. 1698. Fora man of a bad general reputation, it 
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13 tiot Hecesbary that there should be no one to give him a good character, but it 1*1 ncces«^ry tl at the evidence 
^ould be so strong as to leave no doubt nhat a man’s general reputation is When as good witnesses come 
forward to state that a nnns reputation is good as those who state the contrary, it can hardly be held safely 
that that man's general reputation is bad, unless there is something to corroboate the evidence of vntnesses 
against him, 2 P, R. 1898 ; see also 12 P, R. 1892. Where there is nothing but evidence of general repute to go 
upon, that evidence must be so general and overnhelming as to leave no practical doubt that the accused has 
been m the habit of committing thefts and robberies or other offences of the kinds specified, and before making 
an order for security, the Magistrate must be Satisfied that, as a matter of fact, the suspected person has 
committed several offences m the past and is ready to commit them again when opportunity offers 
Ratanlal 639. 

55 General repstatlon most be proved by evidence in the ordinary way— not necessary to 
adduce evidence of ipectfic acts.— The evidence thyt is required to justify an order under s 110 and s 120 is 
not necessarily the evidence tliat the accused Jjas committed definite criminal offences for each of which he 
would be individually brought to book, but evidence suRicieot to prove in a judicial inquiry that he comes 
wiihm the category of one of the subsecs (o) to (y) of s 110 and a Magistrate trying a case of this kind mu^t 
find It as a fact to be proved m the ordinary way by evidence of general repute or otherwise, that tlie accused 
come w.'ifAv.'r aV.’J AP P, S, tsSg, {Wtere persons were proceeded against under tfiat sec- 

tion on the ground that they were thieves and iJacoits by babil and the only evidence against them was, the 
evidence of certain respectable persons none of whom knew personally the individuals charged and who only 
stated that they heard that the accused were thieves and dangerous characters, but could not mention the names 
of the persons from whom they received the tnfotmation, held, such evidence could not be relied upon as it 
would work senous prejudice to the .iccused 29 c. 779; RaUnUl 41; 8 P. W. R. 1817 (Cr.> Wbereactual 
convictions are not relied on, great care should be taken to test evidence on behalf of the prosecution with a 
view to ascertain what the witnesses’ means of iLnowtng the facts stated by them may be, its, the accused s 
movements his constant companions, bis way of eaniiog hvelilwod, his antecedente, etc., 2 Bern I». B 57, 
45C 243; and the mere statement 0/ the accused ' lamofbad character and have been to jail " is not by itself 
sufficient, 3 Bern. L, R. 269, The finding that the fierson proceeded against was a man of bad character does 
not bring the case within the section 8 U. L.T 246 11 Cr. L. J. 638. But the finding that an accused percoti, 

IS by general repute, a habitual offender commitiuig mischief and Uiat he protects thieve* is suffiaem to 
warrant action under the section It is not nec:essary for the purposes of the section that specific instances 
should be given, 9 Bom. L R 164 5 Cr. L. J 178. 

(1) JViiness as to general repute must ^peak from personal knouledge—h.\zgMiVaA 
ment that a man is an habitual offender is not sufficient evidence on which an accused person might be 
bound over under the section , and the evidence of the repute of an accused person must be tliat of person* 
who arespeaking to matters within their personal knowledge. 1 A. L. J. 6I6. Tor a finding that a person is by 
habit a thief evidence should be of such a natuife 35 to show reasonable and definite grounds for such a 
conclusion, 8 C. V. N. 543. Where witnesses arc Examined as to general character, their testimony is not of 
much value as to the habits of the suspected person, unless they can, m support of their opinion, adduce 
instances of misconduct imputed Having regard to the last but one clause of s 1I7, the fact that a person is an 
habitual offender may be proved by ev idence of general repute, it would not be right to lay down as a hard and 
fasMWle lliat evidence must be given to show that the person against whom proceedings are instituted under 
Chapter VII has actually been convicted o' - ' -j - 

this Chapter, Magistrates ought especially , 

lor the iprosecution and to assure themse 

offender of the class named They should not rest satisfied merely with the bire statement that the accused 
IS reported to be an habitual offender, 1 Bar. S, R 842 , see 33 C 243. 

(«) Mere suspicion iS not evidence of general —Evidence as to cases in winch the person 

proceeded against was suspected is not evidence of general repute, 11 A L J. 461 = 14 Cr L. J. 407, following 
Cr. L P. Ho, 344 of 1911. The only evidence against the acaised was to the effect thit he bore a bad 
character and that he was suspected on many occasions by the Police held that in the absence of any evidence 
to show that any complaint of any definite offence Vsas preferred against him at any time, either to the Police 
or to the Magistrate die order could not be sustained 1905 A, W. H, 34,(1911) 3 M. W, H. 335 = 2 Cr.Ifa J 359 
Proceedings under section no ought not to be instiiuted on an uidefinite charge after prosecutions on definite 
cliarges under the Penal Oxle have failed. Person, ought not to be bound down under that section upon the 
Tneresiatem*nts oi witnesses tint they saspector^re under the impression that tiie persons proceeded against 
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^re thle^es or dacoits wlien no fact mentionedlo Indicate that there •'tifTtcient rtason for tlieir suspicion 
or impression, 11 C. W. N. 4IS «= 8 Cr L. J. 191 ; 11 C W. N. 129 4 Cr. L. J. 464 The provisions of this 

Chapter should not be abused, and there must be reliable evidence against a man before he can be required to 
give secunt) Where the person called on, had been once convicted of theft, and his house was searched on 
thive occasions but no stolen property was found and there was no suggestion that ht, protected or harboured 
thieves, but was said to have associated with two or three persons of bad charaaer it was held that no 
spciinty should have been demanded in the case, 93 P. X.. B. 1507 ,• 13 Cr L.J St2(Otrdh), !0 P. W.H 1912 
cal3 Cr. L. J.550. Evidence of cases in which the applicant was suspected is not evidence of general repute 
11 A. L. J. 461. Evidence consisting of (1) Police lists of cases in whicli the accused is said to have 
come under suspiaon , (ii) statements of witnesses eadi of whom says that he mspecUd the accused of coni 
phaty III tins or that isolated offence, (tii) a list of cases in which the accused s house has been searched on 
suspiaon Uiat he had committed some offence, does not constitute ev idence of general repute 12 A. L. J. 937= 
15 Cr. I..J.70S. 

(u») Pitre rumour not eiidenee of general repute — Evidence that there are rumours, in a particular 
place that a man has committed acts of eatortion on various occasions, that he has badmashes in his employ 
to assist him, and generallj that he is a m^n of bad charaaer, is not evidence of gcnenl repute under s. 117 
23 C. 621. A rumour tint a man is a bad charaaer i$ not evidence of gecieril repute 1 A L. J. 611 = 1 Cr. b. <1. 
984 and 616 j 10 A. L. J. 383 = 13 Cr. L. J. 773 Vague and gentral evidence that someone was robbed or 
beaten and iieople say that accused w as responsible for it is insuffiaent 9 0. C 69 = 3 Cr, L. J. 290. 

(if) Hearsay ecideiue as to general repute admissible — Heaiaa> evidence amounts to evidence of 
general repute and is admissible for purposes of section 110 as the object of die legislature is simply to provide 
preventive measures, In such aises, evidence of repute, though hearsaj, is admissible, 6 Bom.)L. R. 34; 
3MI238 { 9 Bom L. R. 164 = S Cr. L. J. 178 and S L. B. R.72 

86, AuocUtlon with bad cbaraeters.-^Evidence of assoaation with bad characters is evidence of 
reputation, but such reputation can onl> be based upon assoaation with bad charaaers and not with 

reputed bad characters, 13 C. W. K. 318 = 10 Cr. L. J. 122. See also 33 P. L. R. 1907 , 12 Cr, L J |542 (0 ) 

57. How far past aeu are eridenee of general repate.— On an inquiry whether the defendant la a 
habitual offender, evidence of acts of miscondua commuted by him >ears ago is admissible as indicating 
the formation of the habit, 11 C. W. N. 789 = 6 Cr. J. 1 , 38 C. 158 , 31 C. 419. Hut such evidence unless 
supplemented liy evidence of miscondua commuted by lum defend uit vviUnn a jear or so before the 
institution of the proceedings under this Chapter cannot justif) the making of the order under s |16 
11 C. W, N. 789 = 6 Cr. L. J 1. The commission of offences in the jvist iv involved in the tcmxs Aa8i/M<r7 
robber etc., Ratanlal 639, 642 A conviaion under the seaioii is illegal if it is based on nearly the 
sime evidence on which the accused were discharged by the sime Migistrite a jear before, if no 
fresh acts implicating the subject have since happened. 33 P. H. R 1913 = 14 Cr. L J. 603 It is incumbent on 
llie prosecution to prove thu since the previous orders of disdiarge were passed tin. suspeas have acquired 
the reputation of the subject oi the proceedings. Previous conviaions are not substantive evidence in a case 
under the seaion, though they may have an effea in deciding for what lengUi of time tJie accused is to be bound 
down, 13 C. W. N. 318 = 10 Cr. L. J. 122 distinguishing 23 C.i036. Where a person has just undergone imprison- 
ment fur filling to give security, the evidence mustbe confined to faas and circumstances alleged against him 
ifter release from his last secuntj, 19 C W.N.223= l6Cr.L.J 312 S’rr also 10 B 174, 2A 833 Where, 
li iwever, a Chiirm iti of the Managing Committee of a Mumcijialuy was jiroceedcd against under s l to as being 
i habitual receiver of stolen property , held, that if evidence of geiieml reputation is j»ut forward in <i case of this 
kind It must so fir vs general rejiuntion goes, almost inevitably be evidence ol a reputation wliidi Ins been 
.u-quired since the last appointment as at the time he was vppointed his „enenl reput ition hardly could be thvt 
of a receiver of stolen property, 16 Bom. L, R.943 = 2 Bom.Cr. Ca. 261 = 16 Cr. L. J. 91 

58. How far may PolIce*oRleert and their diarlea be aied to prove general repute 7— A I’oIiceoRicer 
IS certain!) v comiw.ient witness to speak to thereputationof persons who dwetf within fits cirefe. Nodoubt 
in ihe course of inquiries his suspiaon maj have been direaed against cert un persons and he may by reason 
thereof hvv e recciveil an impression as to their charaaer and their reputations. ) fe is no doubt entitled when he 
li IS sworn to the reputation of a man, to give Ihe la'^isof his krCwkdge ard to point out liow he has come to 
ctinsider the accusevl a man of bad charaaer But it is quite a different thing for the Magistiale to lake Into 
evvdence a list of ca^es in which other Pohceoflicers. who have not been called as witnesses, have remarked in 
their dnnes that su'piaon had fijejl itself on a certain person. If the local Police feel at all disposed to do barm 
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to an> resident ol their arcle it is a very simple maltet' for them to enter in their diaries from time to time that 
suspiaon has fallen on certain persons and then finally to have their names registered in the Police register of 
bad characters and ultimately to take steps against them Though this is not always or frequently done itisso 
easily done that this class of evidence IS of very little value and unless the actual Police-officer is called who 
made the inquiry m his diary a list of such cases is totally inadmissible in evidence It is also very easy for a 
Police-officer to say that suspicion fell on the accused in certain cases 13 Cr L J 9 (A ) Generally Police-officers 
are called as witnesses only to prove the currency m their circle of a rumour to the effect that a certain person is 
an assoaate of bad characters or otherwise a person who needs watching under the section and therefore when 
their evidence is based upon hearsay rumour and above all on diaries they are of infinitesimal value more parti 
cularly when witnesses come forward on either side who are not Policeofficers 13 A. L J 412 = 16Cr L J 281 
Police dianes are dangerous evidence against an accused person. 5'^^al&o8 Bor L T 53=16 Cr L J 553 

IX —FINAL ORDER 

59 Final order mast correspond with preliminary order — Ste s 118 proviso (1) Under the first 
dalise of the proviso to that section it i» illegal to require a bond for good behaviour when the nottce was to show 
cause with respect to a breach ol the peace 25 C. 798 Nor can a Magistrate make an order under that section 
or a longer period than that mentioned in the notice issued under s 112 26 M 471, IL B R 135 = 7 Cr. L J 
412, nor for a larger amount 11 P W R 1907 = 5 Cr L J.219,16W R 61 Nor can he impose fresh conditions 
1906 A W N 276= 4 Cr L J 405,110 C 267 But the accused can be discharged upon his own recognizance 
although the preliminary order under s 1 12 required a bond with sureties Where heavier security is thought 
necessary fresh summons must be issued 9 B L. R Appx. 44 When a Magistrate calls upon persons to show 
cause why they should not be bound down in their own recognizances to keep the peice he cannot go beyond 
the requisition and upon the adjudication of the matter order them to furnish other securities besides 23 W F 
80,21WR6 3'«eNote93 

60 In cties under i 110 Haglitr&te mast find ea which of the several clauses the order u based —The 
words of the section should be strictly adhered to in orders made under that section 5 L B R 72 A Magistrate 
making an order under s l lO or a Sessions Judge conforming (he same under s 123 is bound to find a special 
ground on which the order may be based When therefore a finding was in general terms that it is for the 
interest of the community at U^e that the accused should be bound over to be of good behaviour, held that such 
finding was not sufficient 27 C 6S6 On the conclusion of the inquiry if the Magistrate considers that the 
accused is a person falling within any of the descriptions stated m s 1 10 he should record a distinct finding of 
the specific desaiptions which he considers proved If the finding be insufficient as occasionally occurs 
namely, that the accused is a bad character or a notorious thief {which finding might possibly have been suffi 
cient under the old Code) the final order based upon it will be open to reversal The same will be the case it 
the finding be that is a habitual thief (or as the case may be) but the finding is not supported by evidence that 
the misconduct is habitual Ordinary proof of habitual misconduct will justify the conclusion that security is 
necessary but the Magistrate has a discretion in the matter In e«rcising this it should be remembered that 
the object of the proceedings is to deler and not to punish A convict just released from jail should not as a 
rule be put upon secunty until there has been a fair opportunity of judging whether the punishment he has 
already undergone is not in itself a sufficient deterrent against relapse into evil courses —Pttnj Ctr p 167 

61 Uagistrate molt itate hii reaioni for the order —See s 118 It is not sufficient that the Magistrate 
IS morally satisfied but the Magistrate should give reasons for his finding based on legal proof the accused 
should be bound over, 10 B 174. 

62 PcriOBS other than the party [proceeded egalost cannot be bound over by (he fioal order — 

(a) n xtness — A witness for the defence in case of noting having admitted being present at or near the scene 
of the not but denied that the accused took any part in it the Magistrate after finding the accused guilty and 
without further proceeding called upon both the accused and his witness to enter into bonds to keep the peace 
foroneyesr held that this procedure was illegal SO far as the Witness was concerned 5U 330 But if the Magis 
tratc desires to put him on recognizance to keep (he peace he must first be called upon to show cause under this 
section and evidence must be taken in his presence on the question whether there was reasonable ground lor 
believing he was hWely to commit a breach of the peace 4B L R (FB)46 (i) Ct»n//ai«fl>r/—Soalso it is illegal 
u I ‘ compla nant 3 P R 1902 {,e) Prtnetpal can ot be bound d vn when notice issued lo agent— 

t e mvinger of an ind go factory is obliged to enicr into recognizmces to keep the peace there is no 
reason nor las t e Magistrate any anthortty to extend the order la the proprie or of the factory alsa The 
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Matements, made by both the contenditiR p-srlies before the MigtstMte, mast be regarded as evidence upon 
which the Magistrate ma> act, if he things it siifficient, without taking further evidence upon the subject, 18 W* 
R 11. also 3S C. 156. 

63. Compensation cannot be awarded . — Sef a 2S0 An application to take prcxreedings under 
this Chapter, does not amount to an accusation for an offence and the Magistrate in such cases does not pass 
an> order of acquittal or discharge within the meaning of s 250 and, therefore, a Magistrate is not aiithonzed to 
award compensation under s 250 if he dismisses the application IS A. 365 ; 7 A. L J. 743 ; 36 A. 332 ; 37 P. R 
1831; 16 P. R. 1893;4P. R.1S96; 33P.R. 1902:23 B 48 

61 On Conrt enhaneeiecorlty 7— It is competent to the Court calling upon persons to furnish secunty 
to enhance the amount of such secuntj, provided the persons from whom securtly is demanded have an 
opportunity to appearand show cause against the order for enhancement of such secunt>, 1893 A. W. N. 241, but 
Sfe Note 59 

64-A. Uaglstrate cannot postpone proceedings —An order postponing proceedings instituted under 
s 491, Act X of 1872, until the person called upon to show cause shall have established in a Civil Court the title 
claimed by him to the disputed property, w ith reference to which there is n bre ich of the peace, amounts to a 
discharge, and the Magistrate cannot order the person so called upon to attend dailj at his Court on a personal 
recognizance pending such adjournment, S C. L. R. 366 

X.— enforcement op the final order-giving of security 
AND order of imprisonment. 

[(a) /or en/orcement of final order— see ss 118, 120 and 123] 

63 On fallare to famish secarltjr, the accaied roast be forthwith coniDltted— If for any cause the 
accused has not a reasonable opportunity of furnishing sureties with which he ought under normal 
arcumstances, to come already furnished the only legal method of giving him time for this purpose is to 
postpone the making of the final order under s tl8 lor such penod as may be deemed necessary Alter the 
order is passed It is illegal to allow time to find sureliev— Or, Chap XLJV, paraM (a), / 168 The 
Court should on noiKoniphance to furnish secunty by the date fixed commit the accused to custody Where 
a person ordered to execute a bond and find sureties for good behaviour on 17lh December, 1807, was sentenced 
to imprisonment for default on 24th February, 1909, held, the order for imprisonment was illegal 6 H, L. T. 303 
as 10 Cr li. J. 481. If from any cause the accused has not hid a reasonable opportunity of furnishing sureties, 
with which he ought under normal circumstances to come already furnished the only legal method of giving 
him time is to fix a later date as provided for by s 120 ( 2 )i 

66 Becarity cannot be asked (ill expiry cf ImprUonnent If person ordered to give leeorlty has been 
‘sentenced’ to Imprisonment —Section 120 vuthonzes thit the penod lor which security is required in an 
order under s. 118 shall commence on the expiration of any sentence which the accused may be sentenced to 
or ma> be undergoing at the time when the order under s 1I8 is made. But it is premature and illegal to pass 
against him an order under s 123, while such impnsonment lasts The order under s 123 should not be 
passed until the expiry of my term of impnsonment whidi a person may be undergoing, 4 Bom. L. R 934 See 
24 W. R 13 j 1 A. 666 , 9 C 213 See also 5 L. B R. 34, where it vvis held tint the order of the Magistrate that 
secunty should be fumislied within a month from (lie dvte of order while the substantive term of imprison- 
ment was seven years was illegal Under ss 120 and |23 1 convict undergoing a sentence of imprisonment 
cannot be obliged to give secunty for good behaviour until ihe period of that imprisonment ends , nor can the 
order for impnsonment in default be made till /hen Ratmnlal 765 A Magistrate cannot make an order for 
imprisonment in antiapatlon of default to give security under s 118, RatanUI 511; 432. In the case of a person 
convicted of an offence and sentenced to impnsonment as a pumshmeni, the order requiring secunty should 
not direct, that he should execute the bond to keep the peace <r/tte^«rfo/Mff term of impnsonment to which 
he has been sentenced. The person convicted is at perfect liberty to excute the bond at once or at any time 
dunng the term of impnsonment, 7 N»W P. K. C. R 323 can the Magistrate direct that the secunty 

should be given within a month while tlie term of impnsonment has still to run. 3 L. B. R. 34 (F.B.) if.inthe 
meantime, he is convicted of another offence and sentenced to a fresh term of impnsonment, the order should 
not Ive pa.ssed until the expiry of both impnsonments, RaUafal 774 ; see also 4 Bom. L. R. 934. A sentence on 
imprisonment on default of funu-hing secuntv cannot be made to trun concunently w ith some other sentence 
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which the accused is already undergoing, 16 Cr. L. J. 272 (M) But in 4 L. B. R 205 (F.B ) = 7 Cr. L. J. 472 it 
was held that there was no strong objection to an order for imprisonment being made before the expiry of the 
substantive sentence of imprisonment 

67. Commencement of a second order for eecnritp made doring pendency of a preYloni order— A 
Magistrate required a person to give security to keep the peace for one year Dunng its subsistence, he required 
the same person to give further seairity for one year, the latter order to take effect on the expiry of the teint of 
security already taken under the previous order , held, that such a postponement is not contemplated by 'aw, 
but if on the expiry of the first order the dispute sull existed then funher secuniy- can be demanded on fresh 
proceedings being taken, 4 C. W. N. 121. But in support of sudi fresh proceedings, evidence relating to events 
pnor to first penod ought not to be admitted, 1905 A. W. N. 84 ; 1906 A. W. N. 30 and 28 A. 306. 

68 The period of imprisonment in defanlt of secnrity shonld be the same as the period for^bich 
secnrity is demanded.— An order requiring the accused to execute a bond in the sum of Rs 30 with surety for 
the same amount, that lie would be of good behaviour for a penod of six months, in default to be kept in 
ngorous imprisonment for three months, or until sudi time as he executes the required bond, is wrong and bad 
in form, Ratanlal 584. A Magistrate is not competent to award a shorter term of imprisonment in default of 
secunty than that for which security is required, but if he thinks that the term should be shortened his proper 
course is to report the matter to the Distnct Magistrate, who will take action under s 124, Ratanlal 668. An 
order passed by a Joint Magistrate directing that a person do give secunty for a period of more than one yc^. 
and that on fiilure to give the security, he should be imprisoned for two years was held to be had on the face 
of It and not cured by the District Migistrate reducing on appeal the penod for secuniy to one year and, 
penod of imprisonment also to one year, as the provisions of cl (2) of this section are imperative, Weir lit 57 j 
23 A. 422. 

69. Order directing imprisonment until giving of secnrity is bad— An order directing an accii‘>ed 
l>ersontobe| imprisoned until he gives security is bad, a definite period for such impnsonment should be 
stated 111 the order, 8 C 644. 

70. Du^ectionfor solitary confinement is not legal.>-In the order of rigorous imprisoiimeiit passed on 
the accused on their failing to furnish the security demanded under s 118 , a Magistiate has no power to direct 
that the accused should be Kept in solitary confinement for a portion of ihe period of imprisonment, 38 A. 495. 

71. Nofresh warrant necessary todetam person ordered to fnrmsh secnrityifhe is already under- 
going imprisonment —In cases where a pnsoner is required to lurnisii security for good behaviour for a certain 
penod on the expiration of his sentence of imprisonment, the penod for which such security is required cOm 
meiices on the expiration of the sentence If, when it commences, the prisoner does not furnish security, ts 
at once Inble to be detained in prison till he does furnish it , no warrant for his detention is necessary, Ratanlal 
511. See, however, Ratanlsl 432 But where a person is not already undergoing imprisonment, a warruit is 
uWessary lor his detention under cl »2)of section l2J pending reference to the Court of Sisston 

72. If person undergoing impriionment for default in furnishing security is sentenced to imprison- 
ment, the sentence must commence at once — See s 397 Impnsonment ordered in default of security is not a 
punishment for another offence Therefore when a sentence of impnsonment on conviction for an offence 
pissed upon a person already imprisoned under this xecUon. the commencement ot the sentence on conviction 
ought not to be postponed until the termination of the impnsonment under tlie security order, 1 Bur. 8. B 484 , 
Ratanlal 970 ; 5 Bom. L. R 26. See 27 H. S2S; Weir 11, 452 ; 31 U. SIS; 37 B. 17S; 8N. L.R 20 = l3Cr.li J.189; 

7 B, L. R. 203= IS Cr. L. J. 892; (1914) M. W. N.8{K)=16 Cr, L.J. 137; 16 Cp. L. J. 622. The mo sentences of 
imprisonment must run toncurreiUly, 34 B. 326. Korean a sentence under section 123 run concurrently with 
any other sentence under s 33, see 4 Bom L, R. 876 ; 6 Bom. L. R. 1098. But in 30, A, 334, it was held that d 'i 
l>erson undergoing impnsonment on failure to furnish secunty IS convicted and sentenced to a term of impris- 
otiinem, the latter sentence should follow the first See aKo 1 Patna L. J, 212. 

XI.— PROCEEDINGS UNDER DIFFERENT SECTIONS NOT TO BE MIXED UP. 

78 Magistrate cannot proceed under s. 107 • . ■■ ■ ' " 

tratc finds tint s 110 with reference lo which he issued ' 

deal with the cise is one under s 107 without first 

nitcred view of the circumstances The notice issued with reference to s 110 (e) cannot be held to be suthcieut 
as .1 preliminary lo making an order iinders 107 The facts necewiry 10 be proved to make the accused liable 
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tinder s. 110 are difTerent from those necessary lobe pro\ed in order to make them Inble tinder Section 107, 
and the party proceeded against should ha\e notice of the facts on which the Magistrate proposes to proceed 
against him. The omission to issue such fresh notice is a notvcompliance with an express provision of the 
law, rendering the subsequent proceedings invalid, 30 tf,2S2. 

71 UagUtrate ought not to Itsno order nnder a. 110 after Initftoting proccedingi under t. 107.— 
When the notice was to show cause why a person should not be bound down to keep the peace, he cannot be 
directeu under s 118 to execute a bond for good behaxiour, 25 C. 798 ; but where the eaidence was recorded 
at length and the parties had opportunity to cross-examine and were not prejudiced, held the irregulantj was 
aired b> s. 537. 1* Cr. L. J. 65 {M.X | 

75 Amalgamation of ss. 109 and 110 not legal.— ^ was ordered b) a first-class Magistrate to execute 
a l)ond for good behaviour with one suretj for six montlis under s 109 (5), and a similar bond for one year under 
s. no B haxnng failed to execute the two bonds was sentenced to rigorous imprisonment for six months and 
one ycar.respeauely Held reversing the order requinng the bond for six months, that the Nlagistrate could 
not legally amalgamate ss 109 and 110, and require the exeaitionof ttvo bonds for good behaviour for an aggre- 
’ ’ rigorous impnsonment for 18 months , and that at 

• should have been observed, Ratanlal 916 There 

ltogethcr,6 U. L.T. 158=10Cr, L.J.243;llCr.L. 
J.50 (M) , 33U.5SS and 556, ybo/ Ba/^ Where it Wfas not clear that the accused was aware whether the case he 
had to meet was one under ; 109 or s 1 10, an order requiring secunty was set aside, 11 C. 13. 

76. Inquiries under ss. 109 and 110 not to be condneted together.— A person called upon to give 
security under s 109 and another person required to give security under s 110 cannot be dealt with together 
in one and the same inquiry under s U7 Proceedings under ss. 109 and 112 cannot be amalgamated with' 
proceedings under ss. 110 and 112, the scope of the two proceedings being essentially different, 6 0. C.91 cb 2 Cr. 
L.J 224; llCr.L.J.S0. 

77. Order nnder s. 110 cannot be passed during continuance of order nnder 1. 109,— Sections 109 and 
110 have the same object, and an order under s 110 is not valid during the continuance of an order under tins 
section, the evidence required to secure an order under either section being of the same nature, 8 C. W. N. 843. 

7a. Inquiries under s. 107 and under s. 145.— Notes under Heading HI above A Magistrite Is 
not Justiliediin passing an order under s. 107 in proceedings oimmenced under s. 14S, itt 14 A. L. J. 794. 

Xll.— BAIL AND DETENTION IN CDBTODY. 

s. 107 (3) and (4) tor procedure and detention in custody when Magistnte is not tmpowered U> 
act,ands 123 (2) for detention in pnson pending orden. of Sessions Judge s 114 for immedialt arrest when a 
breach of the peace is apprehended and ss 496—502 for general provisions as to bail] 

79. Generally the person proceeded against has a right to be let on baiL — The terms of s 496 arc 

wide enough to entitle a person proceeded against under this Chapter VIll {Bl to claim bail as of right, 12 Cr. 
L J. 533 (B) following 6 N -W. F. H. C. R. 366. When proceedings has been instituted against a person under 
s. 107, It IS only in the special arcumstances referred to in clauses (3) and (4) of that section that the law 
empowers a Magistrate to detain the person in aistody until the completion of the enquiry ,& 49t> is iniperalive 
and under its provisions the Magistrate is bound to release such person on bail or recognizance, 32 C. 80 , 22 M. 
L. J. 357 = 13 Cr. L. J. 447. A Magistrate is not competent to refuse bail unless the law expressly sanaions die 
refusal, 1 C. L. R. 130. See also 6 A. 132 , 14 A. 45 . 11 C.W N. 121 = 4 Cr U J. 456. In 36 H. 474 it was held that 
s. 496 does not give an absolute right to any person who appears or is brought before a Court and is not 
charged with a non bailable offence, but that sertion must be read along with any other provision givinga 
speaal right of detention to the Court as s 107 (4), see also 31 H. 385 and 17 Cr. L J. 77. i i 

80. Condition cannot be attached to letting on balL — When the Magistnte in allowing tiail to'thc 

petitioners, made It conditional on their undemking that no tttenipl would be made bj them or their ngetits 
to realise rent by force and nothing would be done to induce a breach oi the peace , held lint the condilioii 
could not be imposed under seaion 107 and should therefore be struck out of the baikbond. 11 C. W. K.- 121 = 
4Cr. L. J. 456. For power to grant b.nl, 13 Cr. L.J.533(Bom) ’ 

81. Ball cannot be aikcd for before Inltiatien of proeeedfnge.— No bail should be called for from a 
person against whom proceedings under s. 107 are contemplated, but not imtated, 11 C. W. W. 415 = 8 Cr. L. J. 
194. The most that can be required of him is to iunush recognizance, and that only when there is any likeli 
hood of his absenung himself from Court. 
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82. Jarlsdietion ef Mcgistrate to order detentloii in cnstodjr pending eaqoiry.— (a) Good behaviour 
~-It IS itlegai for a Magistrate to order detention at the request of the Police, of persons who were reported 

to him, as persons against whom an inquirj under s ilO ought to be made Non-, he authorized to order 
further detention without recording his reasonsforso doing A Magistrate has no jurisdiction of any hmdto 
act under this section until he has such information before him as will suffice fore his making an order in writ 
ing, setting forth its substance and other particulars required by s 112 12 A L. J. 336 = IS Cr. L. J. 696. See 
aIso36A.262. 0) Keeping the peace eases — Sfe s 107(3) and {<), proMso tos. lHandNotes33 acdSt lo 
s 107 

83. Unnecessarj detention In prison may vUUt« inquiry. — Detention in jail of a person against whom 
an inquiry under Chapter VIII is in progress is an illegality whidi vitiates the tnal, 16 Bom. L. R. 943 = 
2 Rem. Cr. Ca. 261. 

84. Person proceeded against under this Chapter cannot be remanded under s. 167. — S 167 which 
authorizes a Magistrate to remand an accused person to Police custody pending investigation does not appear 
lo apply to cases under Chapter VIII, Knox, J , in 36 A. 262. 51?/ also 12 A. L. J. 336 = 15 Cr. I«. J. 696. 

86. Re-arrest of person admitted to bail.-'Havmg regard to the language of proviso to section 
114, It was doubted m 32 C. 80 whethera Magistrate had power under the //-oMro to re-arrest a person who had 
already appeared and been admitted to bail The promo seems to limit the Magistrate s power to cases under 
s 107 

86. Committing to enstody pending receipt of report as to adequacy of seenrity illegal.- The 
practice of sending a person to jail against whom an order under ss no— 118 has been passed, pending the 
receipt of a report from the Re\enue and PohceoRtcers is illegal Imprisonment should follow failure to 
furnish adequate security, and should not precede a finding that the security is inadequate, 18 P. R. 1906 => 14 P. 
L. R. 1907 ■«: 8 P, W. R. 1907 b 5 Cr. L J 143 ; 16 Bom. R. 943 = 2 Bom. Cr. Ca. 261. See also 12 A* L. J. 336 » 
ISCr. L.J.I96. 

87. Imprisonment cannot be awarded In anticipation of defanlt.— A JI.sgistrate cannot award im 
prisonment in default of furnishing security for good behaviour m anticipation of such default being made, 
Ratanlal 39S and 403, but see 4 L. B. 203. it is not competent to a MagisU-ate to pass an order forth® imprison 
ment of the accused made in anticipation of his default to give secuntj under s 188, Ratanlal 408. The 
imprisonment is provided as a protection to society agsmst the perpetration ofaime by the individual and 
not as a punishment for a aime committed, 1 C. L. R. 95. 

83. Pnolshment for escape from lawful custody.— An escape from custody when being taken before 
a Magistrate for the purpose of being bound over to be of good behaviour is now an offence punishable under 
s 225-0, 1 P C, 8 C 331 is superseded by the addition of that section to the Penal Code See Note 4 to s 55 

XIII.— INQUIRY INTO FITNESS OF SURETIES, 

[.!>/<? s 122 far fioaer lo rejeet sttreites'\ 

69. Magistrate who passed the order under > 318 mast himself conduct the inquiry and cannot dele- 
gate.-— A Magistrate who has passed an order under section 118 cannot delegate his function to a subordinate to 
inquire into the sufficiency or otherwise of the security tendered and deade the question on the report of the 
su^rdinate The Magistrate that pissed the order ought himself to make the inquiry and pass decision on 
the sufficiency or otherwise of the security, 27 A. 293; 26 A. 371 ; 23 A. 278 ; 1898 A. W. N. 134 ; 1 A. D. J. 601 = 
190* A. W.N. 231; IS O.C. 263 = IS Cr. L J. 760; 2 8* L- R. H and IS; s 8. L. R 87= 12 Cr.L.J. 410; 15 Cr. 

L. J. 727 (A.) . 12 A. L. J. 1004 = 16 Cr. L. J. 64; 16 Cr, L. J. 415 (A) , per Rwes, J (Coxe, J contra) in 37 
C 01 ; 42 C.706. In 9 C. W. N. XXIII, U was held that when queSUOns of het are raised, the Alagistrate ought to 
enquire into the sufficiency of the security hintscll and not be guided merely by the report submitted by the 
Police See ilso 11 a C. 5 and 3 C. L. J. 573 = 3 Cr. It. J* 468. He cannot send the secunty bond to a Tahsildar 
for report, 18 P. R, 1906 = 14 P. It. R. 1807 -=5Cr. L.J.34S; 6 P. R. 1914 = 113 P. L.R. 1914; or for attestation, 

6 and 7 P. W R i907 = 56 and 57 P. L. R. 1907. See also G W. N. 1133 «= 24 C, b. J. 81. 

90. Inqoiry intg, fitness of surety is a judiefai proceeding and most be properly conducted.— In 
an i^uiry under this section into the fitness of a surety, the Magistrate has power to record evidence upon 
oim or soternn affirminon, so that iny fihe sfiiemeiit made therein, will render the deponent punishible 
under s. 193, 1 PC 26 A. S71. also 1898 A. W, K. 184; 1903 A. W. N, 36 ; 8 8, L. R. 173=, 18 Cr. L, J. IW, 
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01. Evidence fnntt be taken before rejeettng saretles,— A concimion am\ed at by the Magistrate 
merely on the strength of i Police report, m respect ol uhidi there has been no formal inquiry In Court Is not 
warranted by hw There must be some sort of independent inquiry by the Magistrate showing that a judicial 
discretion has been exercised as to the question of the fitness of the proposed surety, 27 A. 293 followed, 12 A. 
L.J. 1001 = 18 Cr.UJ.Sij 42 C.708. A Magistnte cannot refuse a surety merely relying on a Police report If 
an> Information was denxed from the Police report, it is the duty of the Magistrate to take evidence as to what 
IS the basis of the report and should come to a deasion thereon himself, 15 0. C. 263 = 13 Cr. L. J, 760 ; 13 A. L. 
J. 469 = 16 Cr. L. J. its. A Magistrate cannot properl) base his order on an adterse opinion formed on state- 
ments {.eg, statement of Police Inspector) vvhlch no judicial tnbunal could accept as evidence, 8 8. L.R. 173 = 
18 Cr. L J. 100. The Magistrate mu:st not deal with the application in a summary manner and reject sureties 
for die reason they ha\e produced no etidenci. as to character, 88 L. R 173 = 16 Cr.L J. 100. A Magistrate 
cannot rely on his own knowledge, dispense with an inquiry and take no evidence at alL He should examine 
the sureties as to their fitness and take such evidence as the accused roa> give and base his decision on the 
evidence so recorded, 7 8 L R 94 = IS Cr. L J. 378 The Magistrate has a wide discretion to accept or reject 
a certain surety, but the disaetion must be exerased only after a satisfactory inquiry in accordance with law, 
12 A. L. J. 1004 ; mere conjectures and surmises are not enough to reject a surety, 10 C. W. N 1027 = 4 Cr. L J. 
IW. Sureties ought not to be rejected on the strength of the reports received from the Tahsildar and Inspector 
of Police, without giving them an opportunity of meeting an> allegations that maj be made against them, 
15 Cr L.J. 727 (A.) When the Magistrate has received information adverse to the fitness of the surety, that 
must be brought to his notice 

92. OroBndi for rcfoalng laretlei mutt be bated on evidence and mutt be valid and reaioaable — 
Mere conjectures and surmises are not sufficient, 10 C. W. N 1027 = 4 Cp. L J. 169. The judgment ought not to 
be based on mere personal knowledge, 7 8 L R 94 = 15 Cr. L J. 373 ; 14 C. W. N. 709 = 11 Cr. L J. 243; nor 
upon the reports of the Police and subordinate officers 12 A. 1. J. 1004 = 16 Cr. L J. 54 The ground on which 
a Magistrate has power to refuse to accept any surety must be a valid and reasonable one, 22 W. R. 37 ; 4i o. 
764. As long as the security is good and sufficient and the sureties are of a sitisfactory class, they cannot be 
rejected, 7 N.»W. P. H. C R, 249 The disaetion conferred upon a Magistrate b> tins section is a wide one and 
the High Court will not lightly interfere with any reasonable exerase of the same Where the Magistrate 

himself, from the circumstances on the record had not drawn the inference that the sureties offered would not 

exercise proper control over the person bound over, or that (hey liad offered themselves only in order to assist 
the accused in pursuing a career of aime, tlie High Court m revision set aside the order rejecting them as 
sureties, 15 Cr. L. J . 727 (A.) Mere reluctance to be surety constitutes no valid objection unless the Magistrate 
IS satisfied that he is not a free agent, 8 S. L. R. 173 = 16 Cr. L. J. 100, 

93. Hagiatrste mnat not reject sureties becaose they do not conform to an nrbltary standard net 
set np In the preliminary order.— If the Magistnte considers it necessiry to limit the class of sureties he 
should so state in his preliminary order It is obviousi) unhir loa suspect to call on him to produce sureties 
of 1 certain chss and then to reject the persons offered because they do not conform to an arbitrary standard 
not set up in the order, 8 8. L R. 173 = 16 Cr L J. 100 It is obviously unfair to an accused person to order 
him to produce sureties living in his neighbourhood and tlien to reject the man offered because they are his 
neighbours, nor is it reasonable to reject a surely merely because he is of the same caste as the suspect unless 
the preliminary order imposes such a limitation 

94. Daty of Uagiitrate having private ioformatioo adverse to the larety.— Where the Magistrate 

stated in his explanation as a reason for rejecting sureties tliat he relieil on in inquiry instituted by himself m 
which he heard vinous matters ■’ i~ «•» ,. .i „ , «. «.• „ — n i — « ^ u ,, , 

that the order was bad. The 5 

so Prom this It seems to follow , _ .. 

done by their being brought to the notice of the persons who are refused as sureties and b> liieir having an 
opportunity for controvenuig them The Magistrate before rejecting the sureties in this case for the reasons 
alleged, should have brought lliem *■ » .. « < ■ _ ^ 

N. 709 = llCr. L.J.243. Sureties o 

thvni an opportunity of meeting anj I 

93. Barden of proof at to flueuof taretica.— Although a is the duty of the accused to produce the 
evidence of the fitness oflhesuretj, that burden is ordinanly discharged b> the evidence of the surety himscU. 

If the Magistrate is not s.atisfied with the evidence <rf the surety, that alone u not suffiaent ground for rejecuoa 
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82. Jnrlsdlction of Mtgistrate to order detentioa In cnstodjr pending enqoiry.—(<i) GoodbehaMur 
cases — It is illegal fora Magistrate to order detention at the request of the Police, of persons who were reported 
to him, as persons against whom m inqinr> under s IIO ought to be made Nonshe authonced to order 
further detention without recording Ins reasons for so doing A Magistrate has no jurisdiction of any kind to 
act under this section until he has such information before him as will suffice fore his making an order in wnt 
ing, setting forth its substance and other paiticulars required by s 112 12 A. L. J. 336 = 13 Cr. L. J. 696. Set 
also 36 A. 262. {b) Keeping the Peace cases See s 107(3) and (4), proviso tos 114 and Notes 33 at:d34 lo 
s 107 

83. Unoecessary detentlen In prison m*y vUiato Inquiry.— Detention in jail of a person against whom 
an inquiry under Chapter VUI is in progress n an illegality which vitiates the tnal, 16 Bom. L. R. 9W = 
2 Bom. Cr, C&. 261. 

81. Person proceeded agslost under this Chapter esnnot be remanded under s 167. — S 167 which 
authonres a Magistrate to remand an accused person to Police custody pending imestigation does not appear 
to apply to cases under Chapter VIH, per Knox, J , in 36 A. 262. See also 12 A. L. J. 336 _= 15 Cr. L J. 696. 

85. Re-arrest of person admitted to bail.— Having regard to the language of \.\\e proviso to section 
1 14, it was doubted in 32 C. 80 whether a Magistrate hid power under the proviso to re-arrest a person who had 
already appeared and been admitted to ball proviso seems to limit the Magistrates poiier to cases under 
s 107 

86. Committing to custody pending receipt of report as to adequacy of seenrity illegal.- The 

practice of sending a person to jail against whom an order under ss iio— US has been passed, pending the 
receipt of a report from the Revenue and PoliceKifficers »s illegal Imprisonment should follow failure to 
furnish adequate security, and should not precede a finding that the security is inadequate, 18 P. R. 1906 » II P. 
Zi. R. 1907 bS F. W. R. 1907 3 Cr. L J 143 ; 16 Bom. L. R. 943 » 2 Bom. Cr. Ca. 261. See also 12 1. L. J. 336 as 

16 Cr. L. J. 696. 

67. Imprlaonment cannot be awarded In aotieipation of default —A Magistrate cannot award im 
prisontnent in default of furnishing security for good behaviour in anticipation of such default being made, 
Ratanlal 395 and 408, but see 4 b. B. 203. It is not competent to a Magistrate lo pass an order for the impnson- 
ment of the accused made In anticipation of his default to give security under s 168, Ratanlal 408. The 
impnsonment is provided as a protection to society against the perpetration of crime by the individual and 
not as a punishment for a crime committed, 1 C. L. R 95. 

83. Punishment for escape from lawful custody.— An escape from custody when being taken before 
a Magistrate for the purpose of being bound over to be of good behaviour is now an offence punishable under 
s 225-B, 1 P C , 8 C. 331 IS superseded by the addition of that section to the Penal Code See Note 4 to s SS 


XIII.— INQUIRY INTO FITNESS OF SURETIES. 


s 122 /or power to reject sttretrcs'\ 


B9. Magistrate who passed the order under % 113 must himself condnet the inquiry and cannot dele- 
gate. — A Magistrate who has passed an order under section 1I8 cannot delegate his function to a subordinate to 
inquire into the sufficiency or otherwise of the secunty tendered and decide the question on the report of the 
sutordinate The Magistrate that passed the order ought himself to make the inquiry md pass decision on 
the sufficiency orothennse of the secunty, 37 A. 293; 26 A. 371; 25 A. 272 ; 1S98 A. W. N. 194; 1 A. L. J. 601 = 
1904 A. W.N. 231; IS 0. C. 263 = 13 Cr. U d. 760; 3 & L R. 11 and 15; S S L. R.87== 12 Cr.L.J.llO; iSCr. 
L. J. 727 (A ) , 12 A. L. J. 1004 16 Cr. L. J. 64; 16 Cr. !», A. 445 (A ) , per Ry\ es. J (CoxE J eoiUra) in 37 

&91;42 C.706. In9 C. W. N. XXII!,it was Ac/d that when qmslions of het are raised the Jtlagistrate ought to 
enquire into the sufficiency ol the secunty himseli and not be guided merely by the report submitted by the 
Police See also 11 0. C. S and 3 C. L. J. 676 =* 3 Cr. U A. 468. He cannot send the security bond to a Tahsildar 
for report, J8P. R, igofi = 14 p. L. R. 1907 5 Cr. L. 4.148; 6 P. R. 19f4^143 P. L. R. 1914; or for attesfitton, 
6 and 7 P. w. R 1907 * 56 and 87 P. L. R. 1907. jirtf also 20 C. W. N. Il33 = 24 t L. J. 51. ’ 


90. Inquiry Into fltneo of surety it a Judicial proceeding and mutt be properly conducted —In 
an inquiry under this section into the Titness ol a suie^, the Magistrate has power to record evidence upon 
affirmation so that any faHe statement made therein, will render the deponent punishable 
unuer. 193.1 PC 26A.371. also 1898 A. W. M. 184; 1903 A. W. N, 36 ; 8 8, L, R. 173 « 18 Cr. L, J. 100, 
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91. Evidence Tnnit be taken before rejecting tnretiei.— A condition am\ed at by the Maglstnte 
merely on the strength of i Police report, m respict of tthich there his been no formal inquiry in Court is not 
warranted b> law There must be some sort of independent inquiry by the Mngistrale showing that a judicial 
di<<Tetion his been e^erased as to the question of the ritne5»< <rf the proposed suretj, 27 A. 293 foUoued^ 12 A. 
Li. 1001*= 16 Cr. L J. 54; 42 C.706. A Magistrate cannot refuse a suretj merel) relying on a Police report If 
any Informition w as den\ ed from the Police rt port, it is the duty of the Magistrate to take e\ idence as to w hat 

15 the basis of tin. report and should come to a decision thereon liiniself, 15 0. C. 263 = 13 Cr. L. J. 760 ; 13 A. L. 
J. 469 « 16 Cr. L J. 413. A Magistrate cannot properly List his order on an adverse opinion formed on state- 
ments statement of Police Inspector) which no judicial tribunal could accept as evidence, 8 8. LR. 173 = 

16 Cr. L J. 100. The Magistrate must not deal with the application m a summary manner and reject sureties 
for tlie reason they hav e produced no e\ idence .is to character, 8 S. L. R, 173 = 16 Cr, L. J. 100. A Magistrate 
cannot rely on his own knowledge, di<j>ense wiih an inquiry and take no evidence at alL He should examine 
the sureties as to their fitness and take sudi evidence as die accused may give and base his decision on the 
evidence so recorded 7 8. L R. 94 = 15 Cr. L. J. 378. The .Magistrate has a wide discretion to accept or reject 
a certain surety, but the disaetion must be exercised only after a satisfactory inquiry in accordance with law, 
12 A. Li. 1004; mere conjectures and surmises are not enough to reject a surety, 10 C.W.N I027 = 4 Cp.L j! 
IH. Sureties ought not to be rejected on the strength of the reports received from the Tahsildar and Inspector 
of Police, without giving iliem an opportunity of meeting any allegations that maybe made against them, 
15 Cr Li. 727 (A.) When the Magistrite has received information adverse to the htness of the surety, that 
must be brought to his notice 

92. Gronndt for refusing snretles most be based on evidence and mast be valid and reasonable — 
Mere conjectures and surmises are not suffiaent, 10 C. W- N. 1027 = i Cr. L i. 169. The judgment ought not to 
be based on mere personal knowledge, 7 S. L R.94 = 15 Cr, L J. 378; 14 C. W. N.709 = H Cr. L i. 243; nor 
upion the reports of the Police and subordinate officers, 12 A. L J. 1004 = 16 Cr. L i. 54. The ground on w hich 
a Magistrate has power to rehtse to accept any surety must be a valid and reasonable one, 22 W. R. 37; 41c, 
764. As long as the security is good and sufficient and the sureties are of a satisfactory class, they cannot be 
rejected, 7 N.*W. P. H. C. R. 249. The disaetion conferred upon a Magistrate by tins section is a wide one and 
the High Court will not lightly interfere with any reasonable exercise ol the same Where the Magistrate 

himself, from the circumstances on the record had not drawn ihe inference that the sureties offered would not 

esterase proper control over the person boundover, or that they hadoffered themselves only in order to assist 
the accused in pursuing a career of aime, the High Court in revision set aside the order rejecting them as 
sureties, IS Cr. L. i . 727 (A.) Mere reluctance to be surety constitutes no valid objection unless the Magistrate 
IS satisfied that he is not a free agent, 8 5. L R, 173= 16Cr. Li. 100, 

93. HagUtrate must not reject sureties because they do not conform t» an arbitary standard not 

setup in the preliminary order,— If tlie Magistrate considers it necessary to limit the class of sureties he 
should 50 state in his preliminary order It is obviously unfair lo a suspect to call on him to produce Sureties 
of a certain class and then to reject the persons offered because ihey do not conform to an arbitrary standard 
not set up in the order, 8 S. L R 173 = 16 Cr. L. J. 100. It is obviously unfair to an accused person to order 
him to produce sureties living m his neighbourhood and then to reject the man offered because they are his 
neiglibours, nor is it reasonable to reject a surety merely because lie is of the same caste as the suspect unless 
the preliminary order imposes such a limitation 

94. Duty of Uagistratfl having private Information adverss to the lurety.— Where the Magistrate 
stated in hts explanation as i reason for rejecting sureties tliat he rehed on an inquiry instituted by himself m 
which he heard various matters whidi showed tliat the sureties were generally speaking bad charaaers, >1/4/ 
that the order was bad. The Magistrate in rejecting sureties under s 122 has to record his reasons for doing 
so From this It seems to follow lhat the reasons must have been carefully considered and tested. This is best 
done by iheir being brought to the notice of the persons who are refused assureties and by their having an 
opportunity for conuoverting them. The Magistrate before rejecting the sureties in tins case for the reasons 
alleged, should have brought tliem to their notice and heard what they had to say on their own behalf, 14C. W 
H.709 = 11 Cr. Li.2i3. Sureties ought nottobe rejected on the strength of Police reports without giving 
them an opportunity of meeting any allegations that may be made against them, 13Cr.Li.727 (A.) 

93. Burdeo of proof at to flteeuef tBretlea.— AldK- j 

evidence of the fitness of the surety, that burden is ordinanly , 

If the Magistrate is not satisfied with the evidence of the surety, 
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S. 122 recognises only one ground, the ground that for reasons to be recorded by tlie Magistrate such 
surety is an unfit person ’ The reason given by the Magistrate must therefore be a positive reason for believ- 
ing tlie surety to be unfit It is not sufficient for the Magistrate to say that he is not satisfied with the evidence 
called by the accused If he is not so satisfied he must make further inquiry and come to a definite conclusion 
one w a> or the other No presumption ought to be made against a witness s credibility merely because he has 
oflered to be a surety for a bad character The presumption ought to be the other way, for otherwise no 
rcsiiectable person will undertake the responsibility, 8 B. Ii. R. 322 — 16 Cr, L J. 479. 

96. Effect of omission to state reasons foe tefosiag sareties.— Where the Magistrate failed to record 
any reasons for his refusal to accept tlie sureties and in his explanation stated be uis not able to remember tlie 
exact circumstances, keld that the sureties must be aarepted, 13C. W. N. XXVIl. 

97. Surety once accepted can afterwards be rejected and secnrity-bond cancelled.— Under the present 
amendment a Magistrate may reject any surety prexiously accepted, provided he follows the procedure bid 
down under the new amendment 

XIV.— CONDITIONS AS TO FITNESS OF SURETY. 

93. Teat as to fltnesa of sureties. — See s 122 It is diffioilt to reconcile the various views as to the 
imposition of limitations on the qualifications as to the fitness of a surety AH that the Legislature says is that 
a Magistrate may renise to accept any surety on the ground that sudi person is an unfit person, s. 122. The 
I egislature has not particularised any kind ol unhtness Has the word ‘ unfit' reference only to the pecuniary 
position of the person offered ’ Though there are some decisions which lay down that the principal thing is 
to see whether the proposed surety IS a man of substance, the generally accepted xiew seems to be that the 
Magistrate is at liberty to take into consideration tlie ‘ moral unfitness ’ of the person as well , then again there 
IS n marked difference of opinion as to whether a Magistrate can refuse to accept a surety because he is not in 
a position to exercise control over the principal 

Calcutta primary test ts whether the sureties are able to pay the sums for which they become 
bound, but tk‘re may be other objections as well which must be dealt with tn each ease as it arises — The 
question whether a person tendered i> security in a case is fit or not, is one of pure fact in each case and must be 
decided according to the particular arcumstances ot each case If his position tn life is from a monetary point 
of view uAsatisfactory, having regard to the amount ot the security demanded, nothing more is necessary He 
must be discarded Otherwise no hard and fast rule can be laid down, that any given set of circumstances or 
that a particular degree of distance, either of affinity or topographically in the place of residence of the pnrties, 
can m any way deasively help in answering the question whether the security offered is sufficient Unless the 
action of the local authonties who are responsible for the public peace appears to be arbitrary or extravagant 
die High Court will not interfere, 13 C. W. N.CLIX; 13 C. W. N. 80 » 8 C. L, J. 243 approved It wasA;/rf in6 C. 
W. N. 593, followed in 35 C. 400 that m accepting a surety, the question is not whether or not a surety can 
supervise a person lor whom he stands surety, but, whether he is a person of sufficient substance to warrant 
his being accepted and tlierefore such objections to the acceptance of sureties tendered as (j) that they were 
unfit to control the defendant, or (ii) that they were not residents of the village, or («»} that the two sureties 
were members of the same firm are not valid. It is not necessary that a surety should live in the neighbour 
hood of his principal so as to keep his eye on him The facts that the sureties offered were not resident in 
the village where the principal lived and that they were related to one C who was suspected tohavemhis 
possession properties stolen by the principal, were not grounds for rejecting the sureties, 9 C. W. N. XXIII. 
Where a Magistrate refused to accept sureties upon the grounds (*) that three out of four sureties were not 
residents of the village where the defendants lived, («) that none of them had suffiaent moveable property, 
(«i) that all of them were reponed to be of bad character, (»») ttiat three of them were relations of a person 
who was suspected of receiving, held, that grounds {t), (M')and(«») were not sufficient, that ground («») might 
be sufficient, but the Magistrate in determtning that question, could not act on a report submitted by the 
Police but must hold an inquiry m respect thereto, 3 C. Ii. <1. 575 = 3 Cr. L. J. 468. In deciding whether 
sureties tendered in bad livelihood cases are to be accepted or refused, the first matter to be enquired into 
IS the ability ot the sureties to pay the sums for which they berome bound but there nny be other objections 
to be considered but any sudi objections must be dealt with in each case as it arises , 6 C. Vf. N. 593 and 33 C. 
400 followed 13 C. W. N. 80 = 8 C. L. J. 243 = 8 Cr. L. J. 388 approved Where no other cause of unfitness is 
ro ide out. when they are pecuniarily fit. they must be accepted 37 C. 445 j 17 C. W. N. CXX. In 41 C. 764, after 
t«.v lewiiig some of the deasions, the Court was of opimon that the law now appears to have come back to the 
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point at which it onginally stood in the statute bool^, and *n the ludgment m 22 W. R. 37. “ The statute merely 
saj-s that the Magistrate may refuse to accept any sureW oRered under this Chapter, lot reasons to be recorded 
by him that such surety is an unfit person and in 22 W» R- 87 it is laid down that the ground of refusal must be 
valid and reasonable. That is all' The Court was further of opinion tint the head note to 37 C. 446 is rather 
misleading, for it is set out that where a surety is competent m a pecuniary sense, the fact tint he is not in a 
position to exerase control over the person bound down so as to ensure good behai loiir in future is not a suffi 
aent ground for rejeaioiv Rut the Judges never laid down any sudi doanne They say there may be other 
objections to a man lK.commg surely although he is pecunianly fit for the position , but that it is not possible 
to speafy, and sudi an objection must be dealt witli m each case as it anses. See also 12 C. W. N. XCIX. It 
IS not proper to call upon sureties to state m wnuug what influence they ln%e over the acaised and they 
cannot be rejected if they fall to do so, 37 C 91. See 20 C. W N. 1133. 

Allahabad .— Usl tstvhelher the surety can exercise proper tnfiuenee oier the person uko has been 
iownrfottfr— In accepting a surety, if the Magistrate i> satisfied Uiat he can exercise proper influence over tlic 
person who has been bound over, it is immaterial where that person may reside, 8 A. L. J 785 « 12 Cr. L.J.472; 
mere sohency of the surety is not the only test of his fitness. The Magistrate has also to consider the ability 
of the surety to guarantee the good conduct ot the pnnapal. 20 A, 206. “ One object m obliging men to produce 
switties for gtyyl behavrowr vs that the suretves should have an interest in seeing tint the man does behave 
well, and that they should also be in a position to exerase some influence over the man for whom they are to 
be sureties. As a rule, the latter object could not be effected if the sureties were men from a great distance, 
and li ihey were persons, who from their age. or social position, or oilierwise were imlihely to be able to exer 
cise influence over the person for whom they were put forward as sureties,' 1895 A. W. H. 143. * The object of 
requinngsecurity to be of good behaviour IS. not to obtain money tor the Crown by the forfeiture of recogm 
jances, but to ensure that the particular accused person shall be ol good behaviour for the time mentioned in 
the order. It is, therefore, reasonable to e.xpect and require that sureties to be tendered should not be sureties 
from such a distance as would make it unlikely that they could exercise any control over the man for whom 
they were willing to stand surety Of course, Magistrate must not act arbitrarily in these cases , they must be 
guided in each ca.se by the facts of the case, ' 20 A. 206} 1898 A. W, N 199 } 12 A. L J. 1004b 16 Cr. L J 84, 

Sifldh — Conditions as to character and status maybe imposed, but the power must be reasonably extmsed 
so that if the suspect have a bona fide intention to be of behaviour, it unit not be impossible for him to find 
surehes—S 112 gives the Magistrate power to defthe the class of sureties and it is open to him to require that 
they shall be landholders m the neighbourhood of the accused either holding 100 acres of land or paying 
mcome-ux and able to control tlie accused, 8 8. L. R. 229 = 16 Cr. L. J. 252, or th it they should not be of Infenor 
standing to the suspecti, and of respectable character 8 8, I*. R. 178 = 16 Cr. L. J. 100. In 8 S. L. R. 322 = 16 Cr. 
L J. 479, the word 'standing was aiticued as being too vague. Sureties cannot be rejected on the ground, 
that they will not be able to influence the bad chiractcn» by example and precept IS L R 14 = 9Cr. L. J. 236 
nor can lliey be rejected on the ground of relationship IS L R. 3 = 9,Cr. L. J. 247. It is open to a hlagistrate 
to require ' respectable or suit ible sureties and a Magistrate may fairly demand a reasonable degree of social 
Importance and influence m the sureties A Magistrate is justified m using and applying his knowledge of 
his division when acting under s 122 and if be knows tliatthe inhabitants generally of a village beara bad 
charaaer, he is justified in rejeaing such surety provided he records his reasons 3 8 L. R. 163 =. 11 Cr. L J. 198. 
It IS competent to a Magistrate to direct that the sureties shall be of the class of Zemindars holding 20 acres of 
land round Larkana, 3 8. L. R. 239 b 11 cr, L, J.417. See also 1 S. L.R. 46 = 8 Cr. b J. 166. 

Bnrma.— In Dritish Burma, the following rules as to sureties are in force —(a) The Court will rejea as 
sureties all officials of the Courts and any relationsof such offiaals, except in a case where they may be nearly 
related to or neighbours of the persons called upon to give security (A) The Court will also reject as sureties 
all persons who the Court knows or has rea.son to believe arc making a profession of becoming sureties for 
others in consideration of paymenL (r) The ofSaab of all Courts are prohibited under pain of dismissal from 
receiving any commission on the amount of the surety bond in cases where they are admitted as sureties — 
British Burma Gazette, PI. Ill, p Z. The sureties required are persons who are in a position to influence the 
person proceeded agaiast and likely to be able to restrain him and who if they fail to do so can forfeit the 
amount in the bond, 8 Bar. Ifc T. 33= 16 Cr. Ifa 3.653. In imposing hnulations on sureties Magistrates should 
notaaarbitranly, U. B. R. (1914). 4 Qr. 144. 

Bombay.— WAi/i/y to control the acaised ts fio/ a desirable condition —The condition attached to a 
xiireiy bond that he should be able to control the accused »s not a desirable condition, 16 om. L. R. 138 = 

2 Bern. Cr. Ca. 1888 = 15 Cr. L. J. 2SS. 
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99. Whether Magistrate may restrict ihe locality of enretles?— A Magistrate has no right to iinpose 
an arbitrary condition not essential to restrain a party from the infnngement of the law, , a condition I'equir 
ing the accused to furnish two sureties being persons of respectability and substance, not related to hird. and. 
residing within one mile of his house, 22 W. R. S7; followed in 10 C. W. N. 10274 = Cr. L. J. 169 } 33 P, R, 1830; 
6 0 C. 199. A Magistrate has no jurisdiction to put such restnction on the nature of the sureties as to direct 
that they should be local, until and unless such objection is subsequently taken by the Police, 19 Cr. L.J* 231 
(C.). The Allahabad view is that some such limits maj be Imposed, but they must not be too narrow Where the 
sureties were limited to the Mtrzapore Muntctpahty, ihe High Court while being of opinion that the Magi'^trate 
\ias competent to assign some geograjihical limits within which the sureties must be residing, that the 
limits imposed by the Magistrate were too narrow and extended it l»y adding the w ord “ or to some place 
immediate neighbourhood" 24 A. 471 ; 1893 A. W.N. 199; 12 A.L. J. 1004 = 16 Cr.L. J,254. In 14 Cr.L. J.2l4 (A) 
residence within nine miles was considered to be an artitrary limn also7 A. L. J. 993 = 11 Cr. L. if«S36 
and 10 A. L. J. 854 = 3 Cr. L. J. 831, where a limn of five miles was imposed by the Magistrate, but was set aside 
by the High Court Ihe 22 W. R. 37 case was not approved, by Edge, C J , iii 1B9S A. W. N. 143 and 20 A« 208 
Where several sureties are required it is not necessarj that each one of them should live in the immediate 
iieigbourhood of the accused, 17 Cr. L. J, 99. See also 22 Bom, L. R, 190. 

100. RelatioBBhip ta no disqaallflcatlon. — The fact that the sureties offered are the relations of theaccas 
ed, far from being a disqualification is a arcumstance which would be an additional qualification if the sureties 
are in other circumstances suitable, 29 A. 131 ; 6 P.R. 1914= 142 P. L. R. 1914 Sureties ought not to be rejected 
on the ground that they are the caste fellows or relatives ot the accused, 16 Bom. L. R. 133 = 2 Bom. Cf* Ca 
183 a 19 Cr. L J. 268. See also 10 C. W. N. 1027 = 4 Cr. L. J. 169. In 41 C. 764, the reason given by the Magistrate 
for refusing to accept the brothers as sureties being that die person bound down was a notorious dacoit and 

there was a consensus of opinion that the brothers would not be able to keep him in control, was accepted by 

theHigllCourt 3Vr also 8 8. L. R. 173 = 16 Cr L J. 100; 22 Cr. L. J. 22. 

101. Whether ceodUioB that luretiee eheald or ehonld net be ef a partiCDlar clan may be Imposed 2— 
In 1 Bom. L. R. 920, the Magistrate added a condition to his order tliat the ‘ surety ’ must be not from A'ahafaft 
and must not be Kunbi by caste, as those persons issist accused often jot the sake of money, the High Court 
annulled It as illegal InRataolal 876, the Magistrate ordered the accused to give the security of ‘two res 
pectable landholder^ ’ , on revision the words ‘ persons of respeaability and substance ' were substituted Tpere 
IS no objeaion to the condition requiring the eureties to a bond to belong to the landholding class, 16 Bom 
L. R.I33 = 19 Cr. L. J.268 In 20 A. 206, it was held that the provision ms 112 directing the Magistrate to 
specify in his order the character and class of the sureties required, enables the Magistrate, for example to 
require landholders as sureties and in such a case to refuse to accept pleaders or others as sureties In 18 P/ 

_ 5 Cp, J, 148, It was that a Magistnte had no power to order that secunty be given by any p^rti 
cular person or class of persons, or to prohibit the acceptance of security from lambardars, inamdars 
chowkidars But xirr 3 S. L. R. 163 = 11 Cr. L. J. 19S; 3 S. L. R. 239 = 11 Cr. L. J. 417 ; 8 S. L. R.229 = 16 Cr.b.J- 
292 ; 8 8 L. B. 322 = 16 Cr. L. J. 479 ; 8 S. L. B. 173 = 16 Cr. L. J. 100. 

1(12» Brwt coavlcUaa uno d«qtt«.lifl.cai.lQwt.e be%. Thft (act that the proposed surety has on 

one occasion been convicted ot offences under ss 147 and 325, I P C , does not of itself render him for ever 
afterwards unfit for being a surety 26 A 189 , 18 A L J. 324 , 29 C. W N. 140 ; 20 Bom. L R 190. 

103. Other Illegal IimltatloDS.— A Magistrate cannot direct the exclusion of immoveable proper^ 
from the secunty to be furnished, 18 P. R. 1906 = 14 P. L. B. 1907 = 3 P. W. R 1907 = 9 Cr. L. J. 143 ; or order 
that the surety should pledge all Ins proprietary nghts in a land, 7 N •V, P. H. C. R. 249. The fact that a person 
offering himsell as surety for the good behaviour of another has gnen evidence in favour of that person m a 
proceeding under s 109 or s 110 which resulted in the passing of the order requiring security would not at all 
be a good reason for refusing to accept the surety, 19 Cr. L.J. 727 (A) See also 17 Cr. L. J. 91 and 97. 

XY.— BOND AND ITS FORFEITURE. 

104. Form and content# of bond —See Sch V, Form X at p 52 A for a bond to keep tlie peace under 

s. 107, borm XI for abend for good behaviour underss 103, 109 and 110 Where a bond is not executed HH 
after the dale on winch the period for vvhtdi Ihe secunty is required commences, It should state plainly the 
date on vkhich the (lenod expires 4 Bnr. L. T. 270 = 13 Cr. L.J.62;itlsa serious mistake to make each of 
the suielics liable for the lull penalty of the bond. U. B R. (1897— 1901) 1, 119/j/47K'f<f 4 Bnr. L. T. 270 = 

IS 0. Ik J. 62. A surety cannot be made liable for an amount larger than the one for vvhich the principal 
has executed the liond, 8 Bur. L. T. 101 = 18 Cr. L. J. 489. 
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lOS. Mlaon canset exeente bonds Bader this Chapter, clause 3 of s ]l7ancML B.R.12»:dCr. 
L. J. 123. 

106 No CoHrt'fee payable on bond. — No Court fee !*> p'i>ible on secuntj bonds for keeping the peace 
bj , or for good behaviour of persons other than the executants 1889, /’/’// 506 

1C7. When saretles lodlspeosable.— For bonds under ss 109 and 110 suretv is not optional but 
indispensable , while for bonds under ss 106 t07 and 103 the bond ma> be with or without sureties 

lOS. Taking sorellts without personal reeogoizanee is Illegal. — There is no proiision ot law empower 
jng a Court to call upon a person to pro\ide sureties for good beliaviour without his giving his oivii bond at the 
same time 27 A. 262. Where preliminar) notice to the accused was issued b> a Slagistrate calling on them to 
furnish sureties o:il> for their good behn\iour, but not personal recognizmces, but when the accused appeared 
before the Migistrate, he directed them to gne personal recognizances as well as sureties for a penod more 
than one jear and the Sessions Judge noticing this irreguhntj while acting under clause (2) of this section, 
ordered the accused to furnish sureties only , held, that such an order was not contemplated bj the Code and 
therefore bad. There is no proMsion of law empowering a Magistrate to call upon a person (not a minor) to 
provide sureties only for his good behaMOur, without his giittig lus own bond at the same time, 27 A 862, 
The Rulings in 18 W, R, 61, 7 V. R. 23, 18 W. R. 57 are no longer law, m \irtue oi the first proviso to s. US 

109, Separate bonds from aecesed and his snretles ought not to be taken,--There is no warrant in 

law for taking separate bonds from the accused and hts sureties individual!) and severall), exceeding in the 
aggregate the amount for which the accused is liable 30 P. R. 1890. , 

110. When cash deposit Instead of recognizance may or may net be accepted ■^.5'/^ $ 513 (a) 
In cases of good btkavxour ioitds under ss 103 109 ard 110 deposit of cash or Government promissory notes 
cannot be accepted in addition to or in lieu oi bond The provisions ot s 513 are not applicable to tend for 
maintaining good behaviour An order re<{uinng persons to deposit c-tsh in lieu of entering into a bond as 
security of their future good behaviour is bad m law, 6 C. li; Ratanlat 671, See, however, 7 W, R. 30. (d) In 
cases of keeping the peace-bonds, deposit ttuy be accepted instead of personal recognizance b) the principal 
(e) No deposit can be accepted from n surety m Iieuoi bond, 32 B 449 

111 Breach of bond for good behavlonr —Where a person bound over is not shown to Inve commit 
ted an offence, or to have attempted to do so, or to have abetted such a thing , hiv bond lor good behaviour 
could not be forfeited under s 121 Section I2l is explicit md so hr as bond-> for 'good behaviour are concerhW, 
IS exhaustive though it might not be so regard> bond* for keeping the peice 5 P. R. 1910 P W< R 
1910 11 Cr. L. 3. 252. Where an accused person was ordered to gne secunt) for good behxviour under s 109, 

for one year, and wiUiin the year he was found m possession ot costly cloths for which he could not sitistac- 
tonly account be cannot be directed to pi> ihe |>«mli> ot ihe tend unless there w is proof dial any actual 
ihelt of the clothes had taken place Weir II, 57 A com iition under s 13 ot (he Gambling Act III oi 1867 
would work a forfeiture 1906 A W N 13 = 3 Cr L J 91. So also dishonest receipt of stolen property in a 
Native State, 28 P. R. 1910 => 11 Cr L J 635 lit 15 P R. 1910 s 14 Cr L J. 575, it wa.s observed that when rru^u 
stood swrety Iw wspect oi s VW, Vlvxy undenook Uabvlvly tot sweiv good v-owdwev only otvih^ part oi tVie petsOT, 
for whom they' stood surety as is Indicated die circumstances under which the secuniy was demanded, and 
that It would be impossible to work tlie secunty system in any other way, as nu man would ever undertaki to 
be a surety if thereby he were compelled to undergo liability for any conceivable form oi offence committed 
by the person for whom they stood as surety In this case A was required to give secunty for being susjiccted 
as a thief and notonous receiver of stolen jH'operty and B a resident of 'inoiher village wxs accepted as W J 
surety, A was subsequently conviaed under s 326 I P C, on a senous charge ot violence It was held that 
the man whostiiids surety for anoilier should always be treated m a considerate mmner and it is contmy to 
all pnnciples of justice thit he should be held liable lor a sudden act of violence espeaaUy when he wa? a 
resident of another village and has no possible opportunity of controlling die everyday life of the offender In 
10 P. R. 1915 ™ 7 P. W. RJ1914 = 18 Cr. L. J. 849, It vias heldikox the report of the above case was misleading and 
that tbe Chief Court had not overlooked the {mnisions of section 121 and laid no hardand^t-rule as to for 
tenure and alt that the ruhng indicated was Xhe necessity for moderation and reasonable exerose of discretion 
m determining the extknt if any, to which 3 conviction ntnild justify tbe rigorous measures of forfeiture. In this 
case the pnnap.il was placed on security under s. 110 not merely as being a receiver of stolen property, but 
also as being a d-ingerous man and dacoit and thereiore his conviction fora bad offence under s. 325, L P. C, 
was held to entail forfeiture. See also 8 P. R. 1915 18 Cr. I- J. 287. A bond under seaion IJO can be 

forfeited on a conviction under section 323 I P C IL.K2. 

13 
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99. Whether Magistrate may restrict the locality of sureties ?— A Magistrate has no right to impose 
an arbitrary condition not essential to restrain a party from the infnngement of the law, , a condition requir 
Ing the accused to furnish two sureties being pereons of respectability and substance, not related to him, and, 
residing within one mile of his house, 22 W. R. followed 10 C. W. N. 10274 = Cr. L. J. 169; 33 P.R.1880; 
6 0 0. 199. A Magistrate has no jurisdiction to put such restriction on the nature of the sureties as to direct 
that they should be local, until and unless such objection is subsequently taken by ihe Police, 19 Cr. L.J. 294 
(C.). The Allahabad view is that some such limits maj be imposed, but they must not be too narrow Where the 
sureties were limited to the Mtrzapore Mumctpahfy, the High Court while being of opinion that the Magistrate 
Was competent to assign some geograiihicnl limns within whidi the sureties must be residing, held that the 
limits imposed by the Magistrate were too narrow and extended it by adding the word “ or to someplace m the 
wtmedtale neighbourhood" 24 A. 471 , 1898 A. W.N.199; 12 A.L.J. 1004= 16 Cr. L. J. 294. In 11 Cr. L. J. 214 (A ) 
residence within nine miles was considered to be an artiirary limit .Sire also 7 A. L.J. 993 = 11 Cr. L. J. 536 
and 10 A. L. J. 331 = 3 Cr. L. J 831, where a limit ol five miles was imposed by the Magistrate, but was set aside 
by the High Court 1 he 22 W. R. 37 case was not approved, by Edge, C J , in 1893 A. W. N. 143 and 20 A. 206 
Where several sureties are required « is not necessary that each one of them should live m the immediate 
neigbourhood of the accused, 17 Cr. L. J, 93. See also 22 Boro. L, R. 190. 

100. Relationship Is no disqualificatloo. — ^The fact that the sureties offered are the relations of theaccus 
ed, far from being a disqualification is a circumstance which would be an additional qualification if the sureties 
are m other circumstances suitable, 29 A. 131 ; 6 P. R. 1914 = 142 P. L. R. 1914 Sureties ought not to be rejected 
on the ground that they are the caste fellows or relatives ot the accused, 16 Bom. L. R. 138 = 2 Bom Cr. Ca. 
183 = 19 Cr. L. J. 268. See also 10 C. W. N. 1027 k 4 Cr. L. J. 169. In 41 C. 761, the reason given by the Magistrate 
for refusing to accept the brothers as sureties being that the person bound down was a notorious dacoit and 
tliere was a consensus of opinion that the brothers would not be able to keep him in control, was accepted by 
the High Court 5rea1so8S L. R. 173 aid Cr. L. J. 100; 22 Cr. L 3.22 

101. Whether coodUien that esretles ihonid or should not be of a particular cla*t may be finpeied 1— 
In 1 Bom. L. R- 620, the Magistrate added a condition to his order diat the * surety ' must be not from PPaharalt 
and must not be Kunbi by caste, as those persons assist accused ohen for the sake of money, the High Court 
annulled it as illegal ' In Rataolal 876, the Magistrate ordered the accused to give the security of ' two res 
pectable landholders ’ , on revision the w ord-» * persons ol respeaability and substance ' were substituted There 
is no objection to the condition requiring the sureties lo a bond to belong to the landholding class, 16 Bom. 
L. R. 133 = 19 Cr. L. J. 268. In 20 A. 206, u was Ar/rf that the provision in s 112 directing the Magistrate to 
speafy m his order the character and class of the sureties required, enables the Magistrate, for example, to 
require landholders as sureties and in such a case to refuse to accept pleaders or others as sureties In IB P. R. 
1908 == 9 Cr. L. J. 148, it was held that a Magistrate had no power to order that security be given by any parti 
cular person or class of persons, or to prohibit the acceptance of security from lambardars, inamdars and 
(howktdars Out see 3 8. L. R. 163 = 1 1 Cr. L. J. 198 ; 3 8. L. R. 239 = 11 Cr. L. J. 417 ; 8 8. L. R. 229 = 16 Cr. L. J- 
232;8S L. R. 322 = 16 Cr L J. 479 ; 8 8. L. R. 173 = 16 Cr. L J. 100. 

102. Prior Gonvlcllen isno disqualification to be a lareiy.— The fact that the proposed surety has on 
one occasion been convicted ol ofiences under ss 147 and32S, f P C , does not of itself render liim for ever 
afterwards unfit for being a surety, 26 A. 189 ; 18 A L J. 324 , 23 C. W. N. 140 ; 20 Bom. L R- 190 

103. Other Illegal limitatloue — A Magistrite cannot direct the exclusion of immoveable property 
from the security to be furnished, 18 P. R. 1908 = 14 P. L. R. 1907 = 9 P. W. R. 1907 = 9 Cr. L J. 149 ; or order 
that the surety should pledge all his propnetary nghts in a land, 7 N.-W. P. H. C. B. 249. The fact that a person 
offering himself as surety for the good behaviour of another has given ev idence in favour of that person in a 
proceeding under s. 109 or s. 110 which resulted in the passing of the order requmng security would not at all 
be a good reason for refusing to accept the surety, 19 Cr. L. J. 727 (A.) See also 17 Cr. L. J. 91 and 97. 

XY.— BOHD AND ITS FORFEITURE. 

104 Form aud centento of bond —See Sch V, Form X at p S2 A for a bond to keep the peace under 
s. 107, Form XI for a bond for good behaviour underss 108 , 109 and 110 Where a bond is not executed till 
alter the date on winch the penod for which the security is required commences, it should state plainly the 
dale on whidi the |ienod expires 4 Bur. L. T. 270 = 13 Cr. L. J. 62 ; it is i serious mistake to make each of 
the sureties liable for the lull penilty of the bond, U. B R. {1897—1901) 1, 119 followed i« 4 Bur. L. T. 270 = 

IS Cl. 3.62. A surety cannot be made liable for an amount larger than the one for which the principal 
has executed the bond 9 Bar. L.T. 101 « Cr. L. J.489. 
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105 Mioort canoot cxecnte bonds ander this Chapter — 5<r^clau-;e3 of 117ancl<I, B R 12«6Cp 
U3 123. 

106 No Conrt fee payable on bond — No Court fee is psjable on ‘.ecuritj bonds for keepin^ the peace 

b\ orforgood beha\iourof persons other than the esecuunts —{7 irr//# 18S9 PI I p 506 

107 When snreties Indispensable —For bonda under ss 109 snd 110 suret) is not optional but 
indispensable while for bonds under ss 106 107 and 103 the bond maj be with or without sureties 

108 Tablog sarellts without persoaal reco^alzanee Is illegal — Tliere !» no proMSion ot law empower 

ing a Court to call upon a person to prottde sureties for good behaviour without his giving his own bond at the 
same time 27 A 262 \\ here preliminary notice to the accused was issued bj a ^IagIstrate calling on them to 

furnish sureties only for their good behaviour but not personal recognizances but when the accused appeared 
before the ^I^g^slrate he directed them to give personal recognizances as well as sureties for a period more 
than one year and the Sessions Judge noticing this irregulanty while acting under clause (2) of this section 
ordered the accused to funiish sureties only held iliat such an order was not contempbted by the Code and 
therefore bad. Tliere is no provision of law empowering a Magistrate to call upon a person (not a minor) to 
provide sureties only for his good behaviour without his giving Ins own bond at the same time 27 A 862 
The Rulings in IS W R.61,7W R.23,18W R 57 are no longer law in virtue ot the first proviso to s. 118 

109 fiep&rihte bonds from acessed and hu safeties ought not to be taken —There is no warrant >ti 
law for taking separate bonds from the accused and his sureties individuitly and severally e«eeding m the 
aggregate the amount for which the accused is liable 30 P R 1890 

110 When cash deposit Instead of recognizance may or may not be accepted — s 513 (a) 
In eases ol £;ood bthavtour bonds under ss 103 109 ard 110 deposit of cash or Government promissory notes 
cannot be accepted m addition to or in lieu oi bond Tite provisions ot s 513 are not applicable to tend for 
maintaimng good behaviour An order requiring persons to deposit cash m lieu of entenng into a tend as 
security of their future good behaviour ts bad iii law 6 & II, Ratanlal 671 See however 7 W R. 30 In 
cases of keepsng the peacedionds deposit may be accepted instead of personal recognizance by the principal 
(r) No deposit can be accepted from a surety in lieu of bond 32 B 419 


ill Breach of bond for good behavlonr — ^Vhe^e a person bound over is not shown to have commit 
ted an oSence or to have attempted to do so or to have abetted such a thing hiv bond for good behaviour 
could not be forfeited under s 121 Section 131 Is evpliatand so far as bond-> for good behaviour are concerned 
1 $ exhaustive though it might not be so as regards bonds lor keeping the peace 5 P R 1910 P W R 
1910 » 11 Cr L J 232 Where an accused person was ordered to give secumy for good behavaour under s 109, 
for one year and withm the year he was found in po session ot costly cloths for which he could not satisiac 
tonly account he cannot be directed to pay the |»e U> of the bond unless there was proof that any actual 
theft of the clothes had taken place Weir H 57 A conviction under s 13 ot the Ganblmg Ad III oi 1867 
would work a forfeiture 1906 A W N 13 = 3 Cr L. J 9l So abo dishonest receipt of stolen property in a 
Native State 28 P R 1910 11 Cr L J 635 In 15 P R 1910 = 14 Cr L J 573, it was observed that when men 

stood surety In respect of s iio diey undertook IiabdUy lor sudi good conduct only on the part of the person 
for whom they stood surety as Is indicated by the circumstances under which the secumy was demanded and 
that it would be impossible to work tlie security system in any other way as no man would ever undertake to 
be a surety if thereby he were compelled to undergo Iiabihty for any conceivable form ot offence committed 
by the person for whom tliey stood as surety In this case A was required to give secumy for being sus[>ccied 
as a thief and notorious receiver of stolen property and £ a resident of another village was accepted ii As 
surety A was subsequently convicted under s 325 I P C on a senous charge of violence It was he/dthat 
the man who stands surety for anotlier should always be treated in a considerate manner and it is contrary to 
all principles of justice that he should be held liable for a sudden act of violence especially when he was a 
resident of another village and has no possible opportunity ofaintrolling d e everyday life of the offender In 
lOP R 1915 — 7P W Rjl914=*l6Ce UJ 519, ft was Ae/i^tbat the re|>o^ of theabovecase was misleading and 
that the Chief Court had nut overlooked the provisions of section 121 and laidoo hardsiDd-fast-rule as to for 


ieiture and all that the ruling indicated was xhe necessity for moderation and reasonable exercise of disoetion 
in determining the extfent If any to which a omiaion would justify the rigorous measures of foneiture. In this 
case the pnnap. 1 l was placed on secunty under s. iio not merely as being a receiver of stolen property but 
also as being R dangerous man and dacoit and ihererore hisconvicuon fora bad offence under s. 335 L P C 
was Aetd to entail forfeiture. Jer also 8 P. R. 1915 « 16 Cr L. J 287 A bond under section JIO cm be 
forfeited on a conviction under section 333 I P C iL.162. 
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112. Breach of boiid for keeping the peace.— Section 121 deals with the description of bonds, one for 
keeping the peace and the other tor good behaviour A bond to keep the peace cannot be enforced on con- 
\iction of any offence other than an offence connected with a breach of the peace itself Thus a conviction 
for theft or one for wronglul confinement and extortion will not justify a forfeiture of such bond, 18 W. R.63. 
Nor one for abduction of a leinale 7 P. R. 1906. Nor a secret attempt to poison a person. 22 P. R. 1914 = js Cr. 
L. J. 605. See also 19 W. R. 4a and Notes to s 514 

113. Not necessary that some offence should be committed to entail forteitnre of bond for keeping 
the peace — It is clear from the terms of the bond for keeping the peace that no offence need be commuted to 
entail forfeiture See Form X, Sch V All that is required is that the person bound commits a breach oi the 
peace or does any act that may probably occasion a breach of the peace It ivas contended that having regard 
to the language of the penultimate clause of s 502 d 4ct X of 1872 that there must be evidence that the par^ 
bound down had committed an offence, /fe/rf *• whatever may be the extent ol the application of this very 
wide language (s 502), we are satisfied that it is intended merely as an illustration of some modes in which the 
peace may be broken, and is not to be read as a definition of the acts which will give nse to the liability to the 
penalty of the bond, so as to confine the liability to occasions on which some actually punishable offence has 
been committed, or to render it incumbent on the prosecution in calling upon the defendant to show cause why 
the penalty should not be levied, to establish the actual commission of an offence All that is necessary to show 
is that some act was done which was likely in its consequences to provoke a breach of the peace, and it is not 
matenal to consider whether the person bound did the act himself with his own hand, or made use of other 
persons to do it," 2 M. 169 at p. 173. 

114. Breach may be committed anywhere.— >lf in one district A executes a bond to keep the peace 

towards B and afterwards A is convicted of having assaulted B in another district, A would forfeit the bond 
and the Magistrate of the former district could proceed against him under this section, 2 B. L. R. Appx. Cr, ll. 
This term also covers the dishonest receipt of stolen property in a Native State by a British subject, 28 F, R. 
1910 199 F. L. R. 1910 « 49 P. W. R. 1910 11 Cr. L. 3. 635. 

118. Ptocedare on breach.— s. 614 (<») Prtttetpal should not be forihvnth commuted to pnson — 
When a person forfeits his bond by reason ol his conviction for an offence involving a breach of the peace he 
cannot be forthwith commuted to prison for the uncxpired portion of the term for which security had been 
taken, but the amount of his forfeited bond might be exacted, 28 A, 629. 

(i) Opporlumty must be given to him to show cause— h Magistrate ought not to forfeit a recogni 
^nce to keep the peace, unless the person charged with the breach has had an opportunity of cross-examining 
the w itnesses upon whose evidence the rule to show cause has been issued, 4 C, 865 » 4 C. B R. 243 (F.B.) 

116. Host the forfeiture be enforced Immediately?— (rt) Yes, according to and CalcuUi The 

spirit of s 514 is, that if a Magistrate, who convicts a person of an offence^which involves the forfeiture of his 
bond under s i07, does not make any order for forfeiture, he must be taken to have decided not to take action 
on the bond in respect of that particular breach of tlie peace, and cannot thereafter consider and add to his 
order by directing forfeifore cl (lie recognizance, iS P. F. i9tS =7 P. W, F. ISiS (F.B.) =* U Ce. L. J. 67 ; fufiow- 
tng 26 P. R. 1904 j 1 C. L. R. 134 5 and dissenting from 26 A. 202. If therefore a Criminal Court, knowing that the 
person charged before it is under security to be of good behaviour, in sentencing that person in the case before 
It makes no reference to any confiscation of security and takes no steps towards its confiscauon, it is not com 
petent for tliat Court or any Court in a subseqoent and separate proceeding to take such steps, 6 P. W. R. 1913 
&= 18 Cr. L. J. 194. (i) Contra Allakabad,~-'Ihe mere fact that no immediate action under s 614 is taken agajnst 
a person under recognizance to keep the peace or against his surety on a conviction of the former for an offence 
involving a breach of the peace, is no bar to the taking of such proceedings at a subsequent time, as eg , after 
ihe time for appealinghas expired or aher an appeal by the principal has been dismissed, 26 A. 202 } 3 C.li. R. 406. 

117. On forfeiture, are both priBtlpal and earoty liable to pay 7— The bond contemplated by ss 'j 12 
and its where there are sureties, is one bond for one amount, and Is discharged on forfeiture, by payment^ of 
tlie amount due by either the pnnapal or the surety, 25 P. R. 1894. A person bound overunders 109 having 
committed an offence, the Magistrate required him to pay Rs |00, the amount of penalty and make the surepes 
too to pay a like amount held, that the language of ss 109 and 110, leaves no doubt that the sureties to be 
required under these sections are sureties in the ordmaiy sense of the term. They undertake Ont their principal 
will be of good behaviour and in case of a breach, the pnnapal and sureties are jointly and severally liable for 
sum named in the bond and no more. The penalty is not required to be paid twice over, once by the pnnapal 
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and once agiin b> tlie siiret), 1905 U. B* R. (Cp P. C.) 31 » 2Cr, L. J. 403. See also U. B. R. 1904, at p. 13, which 
was dissented trom in 36 C. 662, where it was ketd that botli the pnncipal and suret> are liable to paj as the 
object of the siiretj-bond is to prevent crime and not to obtain money for the Crown and that Form Xf, Sch V, 
confirmed the v lew that the object of rtqiiirmi: a surety is to get an uiditional security /or the pnncipal s secur 
lOR the peace and not to recover the bond amount, 4 L. 462; 5 1.. 443. In this case 36 Cal dissented \rom 

Held, that a bond for good behaviour under s. 110 is for one amount md is discharged on forfeiture by 
the pavment of that amount either bj the principal or by the surety In no case can a larger amount be recovered 
either trom principal or the surety or from both (36 C 362 not followed). 4 Lah. 462. 

118. Bond cannot be enforced mope lh*n once— Where a bond has been forfeited and a portion of 
tlie jienaliy recovered, it cannot again be enforced on a subsequent conviction, 11 P. R. 1889. A bond cannot 
be renewed wathout fresh proceedings being taken unders II2 7 M- 1«. T. 90 =* 11 Cp. L. J. 244; U B R. 1. 159 s= 
llCr. L.J 430. A Magistrate may remit any portion of the full amount under s 514 (S), but such a remission 
is clearly an extinction oi the liability of the parties to It for the amount remitted and once the bond is forfeited 
there is an end of it, (1913) U. B. R. 1. 159 = ll Cp. L. i. 430. 

119. Bond not according to law cannot be enforced.— Where a bond was executed under a mistake 
in the form cd bonds under s 107 while a bond under v 1 10 had been ordered held that the bond was v oid and 
the error not cured under s 537, 32 P. R. 1903 

120. Bond cannot be forfeited for offenee committed before exeention. — When the offence was 
committed pnor to the date on which the bond was executed the bond could not be forfeited by reason of the 
commission of the offence. 22 P. R 1914 » IS Cr L.J 60S 

121. Safety bond exeented daring Inqatry romaios la force nntU exeeallon of the final bond.— A 
bond executed by a person who stood surety for the appearance of the accused up to the conclusion of the 
under this section is in force, where a Magistrate hold» the case proved against the accused until the accused 
has appeared with his sureties “ind executed his bond, 32 P. R. 1914 b 16 Cr. L. J.74. 

122. Forfeitare of bond for good behayloap under the EngUah Law.—' The use of the expression 
good behaviour" involves no obscurity to anyone acquainted with its history By the Statute 34 Edw III, 

Chap. I Justices were empowered “ to bind over to the good behaviour towards the Sovereign and his people 
all of them that be not of good fame to the intent that the people be not troubled or endamaged, nor the peace 
diminished It wns realized that the expressions not of good fame and [good behnviour’ left much to be 
determined b> the Mngislrate himaclf but it seems to have been very early accepted as settled law that a 
recogn »nnce for good behaviour would not 1)e forfeftevl • by barely giving fresh cause of suspicion of Unt which 
perhaps may never actually happen, lor though it is just to compel susjveaed persoas to give security to the 
public againsi misbehaviour lint is appreheuded yei it would be hard upon such suspicion, without the 
proof of any actual crime to punish lliem by torfeiture of the recognizance (Stephens, VoL I\', Bk Vf, Chapter 
XIII. The common hw therefore interpreis a recognizance for good behaviour in terms even less wide than 
•..121,Cr r C ands 23ofthebindh Regulation Ilf of 1692. The expression ' to be of good behaviour ’ when 
used in a recognizance had under the common law a well-recognized and limited meaning long before it was 
introduced into the Statute Book, and here are no grounds whatever for supjwsing that the Indian I egis- 
lature intended to widen this meaning further than they have done in clear terms in s |2( Cr P C and s 23 
oi the Sindh Regulation ’ 7 S. L. R. 194= 15 Cr. L. 3,844 

123. Deposit of secorlty amoaot by principal with snroty —See Note Ih3. 

XVI.— TRANSFER. 

124. Under >. 192, District Magistrate, etc., may traaifcr cases of which hi has taken cegab 

xance— It wa.s held in 35 C. 243 that s. 192 applied to any case cognizable by a Cnminat Court, and was not 

restncled to criminal cases only -(a) Costs under a. 107— The object of s. |07 is merely to reslna the 
inniation of proceedings again'i persons residing outside the distncts, and not to restrict the power of the 
Distnet Magistrate to transfer sudi proceedings to a Subordinate 'lagistraie after initiation 31 C. 350. But 
the transfer cannot be made to a Magistrate (r<. withsecxmd class ;ww-ers who is incompetent to conduct 
proceedings under this section, 37 A. 20. Set 8 C 851 ; 22 C. 898 and 21 A. 13L See, however, 13 C. W. H. 880 

— 9 Cr L. J 149 (5) Coses under s. JIO — ^ Distna Magistrate ts competent under s. 193’to iransf^ acase 
timiers. iio 85 C. 245 ; 21 A. 151; 37 A, 20. Itvsas held ta 1 E. L. R. 2 = 9 Cr. L. J. 248 follovnng 31 C 350 
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and 24 A. 151 that it was competent to a Distnct Magistrate to transfer pioceedings which had been properly 
instituted before a competent Magistrate, to a Magistrate subordinate to himself who would then be compe 
lent to proceed with the inquir> e\en though he was not competent to institute the same 

125. Under s. 523, District Magistrate, etc., may withdraw or recall cases tinder this Chapter.— 
See s 528 and Notes thereto —Under s 523, a District Magistrate or Sub-divisional Magistrate has power 
before the completion of the inquirj to withdraw or recall any case falling under this section from a Subordi 
nate Magistrate and try it himself So can a Chief President Magistrate m a Prestdeni^ town. 

126. Jarlsdictlon of High Court to transfer cases under this Chapter.— 526 Excepting Punjab 
and Bombay it is held that proceedings under this Chapter may be transferred b> the High Court, 

(a) Caj«s under s 107 —33 A. 642; 4t C. 719. In 17 C. W. N. 536 =3 14 Cr. L. J. 382 the undesirability 
of transferring preventive proceedings from one district to another was pointed out 

(d) C«i« under s 110— Proceedings may be transferred from one district to another, 29 C. 709; 
11 C. W. N. CCXXXI ; 32 A. 642. In 16 A. 9 ; 31 A. 47 ; 19 A. 291 it was laid dow n that proceedings cannot be 
transferred to a different district as no Magistrate other than one within whose local junsdiction tlie person 
is found, against whom proceedings are instituted has jurisdiction. 

Contra, see 25 B. 179 ; 1S4 P. L. R. 1914 = IS Cr. L. J. 563. 

127. Transfer most be to a competent Magistrate.— The transfer may give local jurisdiction, 24 A. 
151 ; but if the Magistrate to whom the case is transfenred is not competent as being duly empowered he can 
not conductthe proceedings It was /teld m 37 A. 20 dtstvigmshing 24 A. 151, that the District Magistrate 
cannot transfer the proceedings under this section to a Magistrate who is not competent to conduct proceed 
Ings under this Chapter, e.g.a Magistrate with second<lass powers In 24 A. 131 the transfer was to a 
Magistrate of the first class competent to condua the proceedings, but without local jurisdiction. A Magis* 
trate of the first class having Jurisdiction throughout a district, but not specially empowered under this section 
cannot exercise jurisdiction in a case under it upon a transfer thereof to him by the District hlagistrate under 
s 192. R&tanlal 838 ; 22 C. 898 

128. Transfer by a Magistrate haviog no power.— When n Magistrate having no power to transier 
a case under s no, transfers the ca-.e erroneously and in good faiUi to anoOier Migistrate, the proceeding 
before the latter Magistrate will not be void, as such transfer would only amount to an irregularity which would 
be covered by the provisions of s 529. cL {J), 35C. 213 See .-ilso 4 C. Vf. N. 821 and Notes under s 529 

129. Doty of Magistrate to adjoara to enable person to apply for transfer.— irr S 526 (8) and Notes 
thereto, and 11 C. W. N. CCXXXI ; 41 C 719 ; 1 P. L. R. 1913 « 254 P. L. R. 1912 =» 13 Cr. L. J. 746. 

130. Is power of transfer taken away after Magistrate * has taken action’ 7— .Slrr s 117(1} Pro- 
ceedings under s llO had been started against G and two others before a first-class Magistrate of &[ When 
the case came on for heanng, two of the persons admitted the facts alleged against them and offered to find 
secunty Thereupon the Magistrate informed G although no evidence had been recorded against him, tliat 
unless Jie also adojjKed and furnished necessa^ securities be would be dealt with severely and would be sem 
to jaiL Upon an application for transfer, held, that having regard to the fact that the Magistrate concerned has 
‘ acted ’ within the meaning of this section, the High Court has no power to make an order for transfer, 19 A. 291^ 

It was heldsri 14 Bom. L R. 713 b 13 Cr. L. J.748 that a firsKlass Magistrate who had initiated proceedings and 
taken evidence was not competent to send up the case to the District Magistrate. The Ruling in 19 A. 291 was 
under s. 117 of the old Code The word ‘ acted is now omitted, and for it the words 'has taken action' ha\e 
been substituted m the present s 117 The result seems to be that there will be no difficulty now m 
transferring a case before a Magistrate ' has taken acuon,’ le. reamied evidence under the section. 

Xyil.— FURTHER IHgUIRY AND RB-INQUIRY. 

131. Can further Inquiry be directed ander v. 437 }n cases of discharge ander thU Chapter?— s 437 
and Notes thereto There are conflicting deasions as to whether further inquiry under s 437 could be directed 
in Uie case oi a person discharged under s 119, but the amendment of s 436 and Note 21 to s 436 5'«also 
3R.30I 46 A. 235, 

Madras, Punjab and Upper Bnrma hold that no order for Ifurtlier inquiry can be made A person 
proceeded agimst under this Chapter is not an accused person within the meaning of s 437 and the order ol 
discharge under i i{9 «s iioi the same as ‘discharge in s 437, 33 M. 83; 7 M. B. T. 164 e: 11 Cr. L, J. 231; 
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€ F. B. 1911 a 1S3P. L.R. 1911 = 30 P.¥f.R.191t = 13 Cr.L J.232 (F.B.) afprovtng, \il P. L. R.1905 = 43 P. R. 
1905 and o. ernltrtg 24 P. R. 1903 = 20 P. h. R. 1904 = 1 Cr, L. J 96 and 33 P. R. 1905 = 149 P. L. R. 1905 = 2 
Cr.L.J.716. 

Thehct th-it die \\ord ' accused ' is nou here used in Chip. VIII, coupled with the provisions ol s 119, 
by which m proceedings ol this kind the final order must always be one of discharge, when a case for requiring 
security is not made out, is sufficient to show that the prosislons of s 437 were not intended to apply to 
proceedings under this Chapter (1914) U. B. R. 3 = 15 Cr. L. J.S31. &£ also 36 M. 315. 

Bombay, Allahabad and Caleatta /lo/c/thatlurther inquiry may be directed See 16 B. 661 ; 35 B.401 ; 
1899 A. W. N. 203 ; 21 A. 107 ; 24 A 143 ; 36 A. 147 ; 23 Ck 493 ; 4 C. L. R. 452 ; 27 & 656 ; 36 & 163. In 1900 A. W. N. 
206;27C.662; 33 C. 8 and 13 C W. N.CCLXI, however the contrary view was he/d See al^ the article m 
3 C- W. N where the conclusion in 21 A. 107 is questioned 19 A. L. J. 933 /ollawing 21 A. 107. 

132. Is B. 403 or a. 494 a bar to a re<Iaqalry oa the same facts 7— It was held In 36 H. 315 approving 
33U. 85 that neither s. 494 nor s. 403 applies to secunty proceedings under Chap VIII S 493 applies only 
where the proceedings can end in acquittal or discharge of the accused A proceeding under this Chapter does 
not terminate in either of the two ways Proceedings drawn up against certain petitioners terminated in iheir 
discharge as the Police report, dated 27th July, on whidi proceedings were instituted did not exist. The Police 
report was dated 29th July, but were referred to in the proceedings by mistake as of the 27th July Another 
Magistrate drew up fresh proceedings on the Police report of 29th July, held that the present proceedings 
based on a Police report whicli was not the foundation of the lormer proceedings were not invalid, 14 Cr. h. J. 
169 (C.) See, however, 35 B. 401. ^'rralso Note 57 above 

XYIII.— APPEAL. 

133; 134; 135; 136. Appeal lies against orders reqalrlng seearlty to keep the peace as welt as 
against orders reqnlrleg lecarlty for good behavIoBr.— Under the old Act distinction was made between an 
order for secunty to keep the peace and an order for security to be of good behanour, but now by the amend 
ment tos 406 all orders under s its whether to give secunty I« keeping the peace or for good behaviour are 
made appealable Under s 406 an appeal ordmnnly lies to the Court of Session against nn order of any Magts* 
trate except the Presidency Magistrate from whose order an appeal lies to the Hight Court. So under the 
present amendment, 27 A. 623 ; 11 Bora. L. R. 740 ; 25 C. W. N. 383, have become obsolete See s. 406 and Notes 
thereon. 

137. No appeal agalaat order of Sessions Jodge made on a reference from Boberdinate Magistrate — 
Secs 123(2) (3). No fight of appeal lies from the order of a Sessions Court fixing the penod of detention on an 
accused person refusing to furnish secunty, 24 W. R 12 When the Sessions Judge confirms the order of the 
Magistrate the order of the Alagistrate merges into that of the Sessions Judge and there is no appeal, 23 P, R. 
1888; 15 P. R. 1900; 1893 A. W. N. 183 , 33 B. 2n and Note J34 The order is not a conviction on a trial held 
by a Sessions Judge, nor a sentence of a District Afagistrate siib)ect to confirmation of the Sessions Judge, and 
therefore under s 404 no appeal w ould he to the High Court from an order made by Distnct Magistrate under 
this section and on reference confirmed by the Sessions Jodge, 9 C. 878 ; 24 W. R. 12. 

138. Appeal against order directlog forfeiture of bond.— ss 514 and 515 and Notes thereto 

139 No appeal lies to the Privy CoaocQ— .See 18 C. L. J. Il9 = 14 Cr. L. J. 598 under s 41 oi the 
1 etters Patent, rrr Appendix. 

XIX.— REVISION. 

140. All orders subject to revision by High Court— We have considered the question whether 
these orders should be subject to appeal or revision, and we have come to the conclusion that they ought to 
be subject to revision, as the High Court can then act of its own motion as well as on the petition of the party 
fljTgneved, In case there should be any doubt on the point, wehave provaded in s 439 (6) that all orders 
under the Code (not expressly excepted) made by an Inferior Court shall be subject to revision by th<* High 
Court Cotiu Sep Orders passed by Distnct Magistrates are not appealable but the High Coun can 
revise them on the same principles as apply generaMy to the revision of other non-appealable orders 
10 P. R. 1899 See Notes to s. 439 For instance of lease whereon merits High Court will Interfere, see 17 Cr. L. 
J.«ei. .SrralsdllA. L.J.2t9. 

(0 //if* Coerf tney set aside /hetn/ial arder—Tkc High Court has power to revise the im‘iil 
svnter under section 112 if sufficiem grounds are s.hown. 18 P. W. R. 1910 = 11 Cr. L. J. 338 ; even lithe Magis 
true has before him a Police report pnma facte sa^ent to justify th» commencement of the proceedings. 
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17 C. W. N. 233 = 16 C. L. J. 167 «= 14 Cf, L. J. 3. In this case the High Court was of opinion that proceeding’ 
uere not fdc See also 32 C. 131; 20 B.543sl7P.V.R. 1910 = 11 Cr. L J 389; 8 S. L R.207 =16Cr. L J. 
235. The High Court rmy stay further proceedings, 14 C. W. N. CLXTII. 

141. High Court will interfere only on stroog and clear grounds— The poiver to demand securit) 
from certain classes of persons suspected, is a power that is almost as much of an esecutue as of a judicial 
nature. It is a preventive jurisdiction The Distnct Magistrate uho is the chief executive officer of a 
district IS primarily responsible for the maintenance of the law and order in his district, and the jurisdiction 
uilb which he is invested in regard to suspeaed persons mentioned in the section is a very hrge one Tlte 
provisions of the Code indicate that the Legislature intends the responsibility for the due exercise in individual 
cases of this particuhr kind of preventive jurisdiction to rest chiefly with the District Magistrate, and it 
would be going counter to the spirit of the Code in this respect, to give to pereons ordered to furnish security 
a remedy m the nature of an appeal to this Court, which has not been granted to them by the Legislature 
Therefore the Chief Court vvould interfere with the orders passed by a Magistrate only on the very clearest 
and strongest grounds, grounds which denionsir ite that there has been in the particular case miscarriage 
of justice The Chief Court on the revistoii side will be bound by the findings of facts of the District Magi' 
trateand will not treat an application for revision as a quast appeal, 23 P. R. 1839 Wlieii the judgment ot 
a District Judge deciding an appeal under section no is very short and does not show that the evidence 
was all examined and cirefully weighed, the High Court will interfere in revision, 18 Cr. L. J. 9 (A.) 5 ^ealso 
6 A. L. J. 437 *=9 Cc. L. J. 693; 3 P. R 1904; 42 P.R. 1835; 12 Cr. L. J 542 (Oudh) Tlie High Court very 
seldom interferes with orders under this section in revision, except where the circumstances are veiy 
exceptional So where the applicant was sent to jail while the inquiry was in progress, llie High Court held 
that It was an illegality vvhich prejudiced Ins interest m (he inquiry, 16 Boro. L. R. 943 = 16 Cr. L. J.91. If there 
IS to evidence on the record, the order wilt be set aside on revision, 34 P, W. R. 1912 » 195 P. L. R. 1912 = 
AS Cr. L. J. 720. When there is noUiing on the record to sliovv that an inquiry as required by s 117 was held, the 
order must be Set aside, 37 A, 30. That the accused wa' convicted at "v trial is no foundaticm for proceedings 
under this section 

la 22 A. L. J. 678 It vvas /irfd that the High Court vvould rarely interiere in revision in cases under s 110, 
but it had to be satisfied that the evidence was of a character whidi vvould reasonably support die inference that 
It was necessary in the public interest to send a man to jatl or to bind him down 

142. Order rctuslsg to accept sureties.— The question as to whether .i particular person is ht or 
not IS for the Magistrate to decide , the matter is leti to his discretion, 8 C. L J. 243 = 13 C. W. H. 80. The 
discretion conferred upon a Magistrate by s 122 is a very wide one and the High Court will not slightly inter- 
fere with the same 12 A. L. J. 1004s=16Cr.L J. 54, but if the discretion has not been judicially exercised the 
High Court will interfere, 19 Ct. L. J. 727 (A.) When no reasons vvere given why a surety was rejected, the 
High Court directed the sureties to be accepted, 13 C W. N. XXVII, See Notes under Heading XIV , 

143. Complsln&nl has no right of audience to the High C»urt — \\ here a rule is issued on a Magis- 

traie to show cause and the order sought to be set aside is one only intended to secure the peace of the 
district by binding down the pedtloner. the Magi<;Uate is the only party entitled to be hearvl Anj other 
party interested in the result ot the order, cannot appear, 25 C. 798. , 

XX.— NATURE OF PROCEEDINGS UNDER THIS CHAPTER— WHETHER PERSONS 
PROCEEDED AGAINST ARE ** ACCUSED" PERSONS? 

144. It a proceedlog under thU tectlon ^criminal,* a * irlal ’ or an * inquiry ’ and the person proceeded 
against ‘an nceused.'— It is hard to reconcile the vanous decisivias as to the niture of the proceedings 
under this Chapter and the status of ifie person proceeded aganuu All ihe cases bearing on the subject, 
have been brought together here 

The procedure prescribed by s. f 17 for conducting inquiries under Chapter VIIl is tha for conducting 
inaL Persons ordered to give security may, under s 123 be itnpnsoned An order under s iW) (3) i' 
iTtvitd ns m enhancement o{ sentence, s 423(l)(5)i Taking into consideration these facts, u was Ae/rfm 
28M.UJ 3(r7 = l919M. W. H.224 = 16 Cr, L. J. 303, 27 M, 510, that proceedings under this Chvpler 
ate of .1 criminal n mire 

145. ProcsediBg in a criminal trill wlthla the maanirg of s. 19 of the Lstlers P*tenl.-In Ihe above 
case of 29 M, L.J 307, it wxs fiirdier A.'/Jthat though the definition of ' inquiry, s 4 {pi be used as a test, such 
pri>ceeilliigs might fall within the scope ot 'an inquiiy rather than of ‘a trial,’ u was not to be supjvDsed 0i >t 
vvtunOie I ilim fiteiit Mere enacted iii tuts this definmon was fnthe mind of the Legislature and therefore 
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the proceedings of a Magistrate under tliJs Chapter are proceedings in a criminal ' trial ’ and anj order passed 
in appeal or re%ision in connection with such a proceeding is also an order in a criminal • trial’ and there is 
no appeal against such an order under s IS of the Letters Patent, 27 M, 510 followed 

146. Order of imprisonment on fallare to gire secnrltjr is not a conviction of an offence within the 
meaning of 1.75, 1. P. C.— A previous order under tbissection requiring the accused to give secunt> for good 
behaviour cannot be taken into consideration for the purpose of enhancing sentence, when the accused is 
convicted of an offence under tlie 1 P, C An order under this section not being a conviction, s 75, 1 PC, 
1$ not applicable, 1 Par. 6. R. 490. Ste also 1893 A. W. N. 43. 

147. The person proceeded against is not an accused withio the meaning of e. 161.— S6 A. 363 ; 
5Bom. L.R.27; S2a60andNote 16 to s 167 

143. A proceeding nnder this Chapter h a* case' within the meaning of b. \%2.—See2i C.70^; 29 C. 
339 ; 31 a 350 ; SS C. 243; 24 A. 151 and Xote 124 

149. The person proceeded against Ls not an * accused* within the meaning of s. 250.— No compensa- 
tion can be aw arded under s 250 to a person proceeded against under this Chapter See 25 6. 46 ; 15 A. 365 ; 

7 A.L.J.T43; 36 A, 383; 4 P. R. 1696 ; 33 P. R. 1902 and Note 11 tos 2d0 

150. Person proceeded against Is an * accnsed * within the meaning of i. 340.— 23 C. 493; 21 A. 107 ; 
15 P. R. 900 and Note under s 340 

151. Whether person proceeded against Is an * accused* within the meaning of s. 342 7 — See 

Note 47 

152. A proceedmg cinder this Chapter Is an'toqalry* within the meaning of s. 350.-5'^^ 4 C. L. 
R. 453 ;23 W. R. 62 and Note 5 to s. 340 

153. A person < discharged' under this Chapter Is not 'acquitted* of an offence within the 
meaningef t. 403.— .$>^33 M. 85;36 M. 315; 27 C. 662; 14Cr. L. J. 169 (C.), Note 10 tos. 403 and Note 132 

154. Is an order of Iraprbeomeut under e. 123 tame as tentenee of Imprbonment nnder • 39? 7— It 
has been held m 27 U. 525; 31 H. SIS; 14P.R.69S; RatanlaM970; 34 B.326 ; 7 8. L. R. 203 — 15Cr. L.J.592 1 

8 N. L. USOalSCr. L.J. 159, that a per>on undergoingimpnsoAmeni under this section for folium to furnish 
security to be of good behaviour is not undergoing a sentence of imprisonment withm meaning of ». 397, so 
that the term of imprisonment for an oyrnre cannot be made to commence on the expiration o'f the period for 
w hich he had been committed, such a person is fnerel> commuted to prison and not sentenced See 4 U. H. C. 
R Appx. XLYl. Contra 30 A. 334; Ratanla! 774. The words “committed to prison” in sub^a (l) and 
*' detain in pnson ” in sub-sec (3) are equivalent to a sentence of imprisonment. 30 A. 334. 

155. Proceeding under this Chapter Is oot a * trial ’ within the meaning of B. 410.— .Sre 9 C. 878, where 
It was heldX\iM no appeal lay against the order of a Sessions Judge directing impnsonmert under s 123 

156. Whether the person proceeded agalnet U an ' accused person,’ within the meaulug of B. 437 7— 
See Note 131 and Notes 2| 'ind 22 to s 437 

157. A proceedlog under this Chapter li a 'charge* withia the meaning oft. itX— ii-f 36 C. 163, vvhere 
It w-vs held that the pany agivust whom proceedings under s, 107 ate instituted is an ‘accused person’ and his 
case comes under s. 443 if he is an European Bntish subject See Note 4 to s 443 

158. Whether proceedings are 'crlmloat cates’ within the roeaulDg of t. 526 7 — See 41 C. 719; 29 
H. L. J.307 = 16 Cr. L J.303, Note 126 aud Note II tos S2b Iii5 F. R. 1914= IS Cr. L. J.563, it was heldU\z\ 
proceedings under s | lO not being n • criminal case ' the Quel Court ol Punjab had no jurisdiction under s 526 
orunders 33 of the Punjab Courts Act to transfer the inoceediiigs The observations ol Uie referring Judg« m 
Cr M case 19 o/ 1913 and 25 B. 179 were approved The Calcutta and Madrts view was nax foltoued Se* 
the rtfemiig judgment of Rattigas J , m 16 Cr. L, J. 249. 

159. Proceedlog It a 'cate* wlthlu the mcanieg ef a. 528 —See 8 C. 851 and 35 C. 243 and Notes 
tmdir ss 192 and S.iS. 

XX1.—MI8CELLAME0US. 

160. Dlsqetllfylog Interest of Hagutrate lo take preeeedlagt uuder this Chapter.— When a Magi-* 
trjte Iniiwns hvs own |>er>oiul knowledge of the character ot a pan> in addition to other Informaiion in 
instituting proceedings under this section, he is not eompeirnt to inquire into the truth of the Information under 
s in,t9 C.892 1 J7 P. R.190S. 5'rr also 2 A.403 ; 4 P. R. 1393, If a MagistratelastitutcS p'oceedings on material, 
Ivi'etl on his own knowledge of the chuacter of a pa*!} he is not a proper person to proceed with the tnal 



200 


THE CODE OF CRIMINAL PROCEDURE 


[Chap VIII, 

under this section Though perhaps, s. 191 might not be applicable to proceedings under this Chapter, yet, the 
principle holds that no man ought to be a Judge m his own case, 29 C. 892 ; 27 P. R. 1903 ; 2 A. 40S. The 
Magistrate should exercise the greatest caution and impartialit> and be careful not to be influenced by outside 
gossip and vague rumour Cases under this Chapter ought to be decided solel> on evidence taken in Court and 
a Magistrate in not entitled to rely on his own personal knowledge, * P. R. 1898. 

161 Damages for maliciously Institatlng proceedings xiiidep this Chapter.-'A person who lays an 
information before a Magistrate in consequence of which proceedings are mstituied under this section, may 
be liable in damages for malicious prosecution, 9 0 C. 357 dtssenhng from 13 U. L, J. 370 ; 17 C L J. 109 5 
20 C L J. 518 , 43 A. 402 following 41 A. 503. 

162. Principal cannot recover money deposited with surety for giving secnritj.— The object of the 
law will be frustrated if the amount for which a surety is responsible is deposited with him by or on behalf of the 
person for whose conduct he undertakes responsibihfy He would then only be responsible in name In 1 A 
751, It was held that no suit can be brought against the surety for the return of the deposit, the consideration for 
such agreement being unlawful 

163 Power to cancel order — In 10 W. R- 40, it was held that under the 1861 Code a Magistrate has 
power to cancel an order summoning a person to show cause why he should not enter into a bond to keep the 
peace Under the present Code, see the provisions of ss 12s 126 and 539 ( / ) and also 1 C. Y7. N. 394 and 29 C. 
455 as to cancellation of bonds taken under this Chapter 

164. Statement under b 107 contained In the complaint is absolutely privileged.— Statements made 
in a complaint to a Magistrate under s 107 of the Code praying that security should be taken from a person for 
keeping the peace and a repetition of the same before ihe Police are absolutely pnvileged And no action for 
defamation in respect of su'-h is maintainable 49 M. 315 

165. Whether a 360 of the Code applies to Inquiries under this Chapter —It is held that s 360 of the 
Code 18 not mandatory in proceedings under s 107 as the procedure for s. 107 is that of summons cases according 
to s, 3S5, 52 C 668, but as far as s 110 is concerned it is held that s 360 is mandatory and non-compliance with 
fi 360 vitiates proceedings under s 1 10 because the evidence in an equiry under s 1 10 must be recorded as in a 
wanant case, i e . under s 396 52 C. 470, also 52 C. 632. 

124 . (1) Whenever the District Magistrate or a Chief Presidency Magistrate is of 
opinion that any person imprisoned for failing to give secunty under this 
P o w « r to release Chapter, whether by the order of ^uch Magistrate or that of his predecessor 
^r”°ailino'*”to^g'i"v^e office, or of some Subordinate Magistrate, may be released without 
secuTitj * hazard to the community or to any other person, he may order such person 

to be discharged 

(2) Whenever anv person has been imprisoned for failing to give secunty under this 
Chapter the Chief Presidency or Distnct "Magistrate may (unless the order has been made by 
some Court superior to his own) make an order reduang the omount of the secunty or the number 
of sureties or the time for which secunty has been required 

'‘(S) An order under sul>sectJon (1) may direct the discharge of such person either 
\vithout conditions or upon any conditions which such person accepts 

Provnded that any condition imposed shall cease to be operative when the period for 
which such person was ordered to give secunty has expired 

’^(4) The Local Government may prescnbe the conditions upon which a conditional 
discharge may be made i- 

(5) If any condition upon which any auch person has been discharged is, m the opinion 
ol the Distnct Magistrate or Chief Presidency Magistrate by whom the order of discharge was 
made or oi his successor, not fulfilled, he mav cancel the same. 

(6) When a conditional order of discharge has been cancelled under sub-section (5), 
such person mav be arrested by any Policeofficer without warrant, and shall thereupon be produced 
bekrc the Distnct Magistrate or Chief Presidency Magistrate 

• Sab-iMtl o I )) ha* b.*n oni 


tt*d 


rrplacnl andaub-aKtlon (4) <S>and (•) have been added brth* Criminal Pn^edur* (Am«nil 
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Unless such person then gives scoint> in accordance with the terms of the original order 
for the unexpired portion of the term for which he has m the first instance committed or ordered 
to be detained (such portion being deemed to be a penod equal to the period between the date of 
the breach of the conditions of discharge and the date on which except for such conditional 
discharge he would have been entitled to release) the District Magistrate or Chief Presidency 
Jlagistrate may remand such person to prison to undergo such unexpired portion 

A person remanded to prison under this sub-scction shall subject to the pronsions of 
section 122 be released at an> time on giving secunt> in accordance with the terms of the original 
order or the unexpired portion aforesaid to the Court or Magistrate by whom such order was made, 
or to Its or his successor 

Notes —1 District Uagtstrate —The powers of the Distnct Magistrate under this section are distinct 
from his appellate powers under s. 406 In the town of Madras the Commissioner of Police exerases the 
powers of a Distnct Magistrate and orders a discharge under this section 5«’Act III of 1888 the old Act 
\ III of 1867). It entirely rests wath tlie Distnct Magistrate who is responsible for the peace of his distnct to 
deade when and under what aratmstances it would be safe for him to act under this section 1893 AWN 
183,1905 A W N 143. 

2 Proeeedingsef Uigistrate not empawered Told — If any Magistrate not being empowered by law 
in that behalf discharges a person lawfully hoxini lo be o/ ^ood behaviour his proceedings are void. S 530 
d.(e) b It no provision IS made to meet the case of a Magistrate not empowered discharginga person lawfully 
bound lo ieep the peace 

Power of Distnct 125 . The Chief Presidency or Distnct ^lagistrate may at any time 

Magt^tnte to cancel for sufficient reasons to be recorded m wntmg cancel any bond for keeping 
any bond for keeping , ... j j l * 

the peace or good peace or for good behanour executed under this Chapter by order 
behaviour of any Court in his district not supenor to his Court 

Notes.—! Scope ot the power conferred by the seetiea —In CaletUlJ fifadras Punjab and Central 
Provinces it has been Ae/d that this section permits the Distnct Magistrate to go into the facts and hold that 
there never was any ground for the bond. Thejunsdiction conferred on Distnct ^IaglStrates by this section is 
not appellate ot revisional but an original junsdiciion in the exerase of which the Distnct Magistrate may 
cancel nny bond w hen it is made to appear that by reason of orcumstances anstng subsequent to the date of 
the execution of the bond the continuance o! the same is not necessary Nut he has no power to declare thnt a 
bond to keep the peace was never necessary because there is no appeal from orders requinng secunty to keep 
the peace except that an Appellate Court can u ider s 423 (d) on an appeal properly before it set aside an 
order made under s. 106 should it see fit to do so All that a D stnet Magistrate can do is to make a reference 
to the H ght Court under s 433 if the case be deemed to be a proper one 32 C. 945 But this ruling w as expressly 
overruled m 34 C. 1 (FB ) v here it was betd a District Magistrate has power under this section to direct the 
cancellation of a bond to keep tie peace executed putsuam to an order of Subordinate Magistrate for any 
reasons whidi may appear sufficient to him. Ileisnot restneted to gro inds which may have ansen subsequent 
to the execution of the twnd and wh ch mav render to conunuance of the bond unnecessary He may cancel 
the bond on the ground that il should never have been required, pol/ouedin tit W R 1908 = 7 Cr L.J 345 
This decision wns approved and followed by the Madras High Court, 37 U 125 (F B ) So also in 11 N L. R. 
•98« 18 Cr D. J 5S5» it was held that the District Magistrate may cancel the bond for the reasons that the materials 
txifore the Subordinate Magistrate are not sufficient. See also 37C.72 Contra d//ababadand Oudh In 35 
A 103 ,Tudbvll J was of op nion that the cancellation of bonds cuntemplaied in this section can be only on 
the ground that the tonds are no longer necessary and that a Distnct Vlagistrate could not treat the appl ation 
Bga nst an order p.assed by a ffrst-class Magistrate under this Chapter as an appeal and come to the conclusion 
that this onler w as void eb tm/to The Calcutta Rulings were not referred to In 15 Cr L. J 721 (0 ) th<* 
decision in 32 & 9(3 w as followed 44A.8I4 30A«ItaJ 521 

2. Bend cannot be cancelled befere It b exeented. — An order for cancelling a bond under this section 
can never be made before it is actuallv executed 32 C. 948. 

a. Secnrlty bond eaimot be cancelled and aecesed seat to jalL— A Distnct Vfagistrate cannot und*r 
this section cancel the secunty bond accepted by a Saboed aatc Magistrate and order that the person proceed<^l 
against should be Imynsoncd until a fresh «ecuntv4x>nd is given tnerelv because in the opinion of the 
Dsina Magistrate the surety accepted was not a fit and prop^ person 29 C 455. The bond contemplat-d 
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by this section is the bond which has been given by the pereon against whom the order has been passed 
under s llS and not the bond of the surety, 8 A. L J. 633 ^12 Cr.L.J.4S0. 5f^a!bO 16 P. R. 1905 ** 120 
P. li. R. 1905 = 2 Cr. L. J. 278. Where a Deputy Magistrate directed the petitioner to furnish security for good 
behaviour and accepted the sureties tendered, but the matter somehow coming to the noUce of the Deputy 
Commissioner, Uie latter ofhcer cancelled the order ot the Deputy htagistrate on the ground that the security was 
msufhcieii: and ordered the issue of warrants for the petitiouers arrest Held, that the order of the Deputy 
Commissioner was inconsistent with tlie spmt of this section read with ss l24 and 126 and was illegal If 
the Deputy Commissioner was dissatisfied with his Subordinates iiu]uiry as to tlie sufficiencv of the security, 
he siiould hav e held such inquirj as he thought necessaiy, after notice to the parties concerned and reported the 
matter to the High Court. The law gives him no power to deal with it himself, 8 O.C. 245 =« 2 Cr. L. J. 507. See 
also 7 0. C. 113 5 1 C. W. N. 394 

4. On cancelliaghond, farther inquiry cannot be directed.— A Distnct Magistrate cannot after setting 
a'-ide an order to gue security for good behaviour, direct further inquiry as there is no provision of law autho- 
rizing District Magistrate to direct ‘ further inqvuo ’ ih proceedings for securitj for good behaviour, 33 C- 8. 

5. Uagistrate c&nnot lastitate proceedings under t 476, infra.— As laid down in 34 C.1, aDi^nct 

Magistrate has full pow er to cancel the bond for reasons which appear to him to be sufficient , but that section 
does not give him a right to hear an appeal against the order of a Subordinate Magistrate passed unders 107, 
so as to justify tlie District Magistrate to institute proceedings under s. 478 In such a case a proceeding urider 
s 123 IS not a judiaal proceeding 37 0.72. " 

6. Magistrate mast give opportunity to the parties concerned to represent their ease —A District 
Magistrate fixed a date for hearing of a petition to cancel the bond, and no intimation vvas given to petitioners 
that the) would be heard m camp On the said date, the case was called, and the petitioners could obviously 
put in no appearance The petition was dismissed Held, that the Magistrate should have heard them, having 
giventhemadateforappeanvnce, 53P.L. R- 1914* J5Cr.Ii.J. 143. In 15 A. L.J,p. 469 the point whether an 
order under section 125 of the District Magistrate was a judicial act or whether it was merely an executive 
function was raised, but was not decided and it was luld that while making an order under section 125. a 
Magistrate ought to hear the applicant or his. pleader before ibe application is rejected, //tier aha it was also 
Tetmrked that application for revision made to the High Court m respect of orders to give security to keep the 
peace ought not to be rejected solely on the ground that the applicant has not first made an application to the 
District Magistrate 

7. Effect gf cancellation.— Cancellation of the bond by ihe Distnct Magistrate under this section will 
discharge the accused and his surety from all liability The Distnci Magistrate will ordmanly cancel the 
bond, if tliere is no ground for thinking that a breach of the peace or other offence is likely, or the bond has. 
been wronglj taken 1903 A. W. N, 143. 

8. Cancellation by Magistrate not anthonied voW.— It a bond to keep tlie peace iv cancelled by an> 
Mauistrate, other tlian a Distnct or Chief pTesidency Magistrate, the cancellation is void, s 530. cL 

9. Where proceedings under section 107 were started in one district and transferred to another.— 

A District Magistrate under section 125 means the Distnct Magistrate of the distnct to which proceedings are 
transferred from another distnct , where proceedings under section l07 were started in one district and transferred 
to another the Diatnet Magistrate of the latter has alone junsdicuon under section l2o, 23 C. IS. M. 953 

' I 126 . (.1) Any surety for the peaceable conduct or good behaviour of another person 
may at any tune apply to a Presidency Magistrate, District Magistrate, Sub 
divisional Magistrate or Magistrate of the first class to cancel any bond 
executed under this Chapter within the local limits of his jurisdiction 
(2j On such application being made, the Magistrate shall issue his summons or warrant, 
as he thinks fit requiring the person for whom such surety is bound to appear or to be brought 
btfort him ' ' 

126 A. i '‘When a person for whose appearance a warrant or summons has been 
i»m.-d unihr tin. proviso to sub-seaion (3) of sertion 122 or under section 126, siib-scction (2). 
appovrv or brought liefore him the Magistrate shall cancel tlie bond executed by such person,” 

■Mhatb.rnt.-nurnb.r.dM* IM k br Att XVIII of IS I 
t W ir't in tV. in«.n>| cnmrn.* w.r. «ub.iaut«l by ArtXMtl if l«2J 
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and shall order such person to give for the unexpircd portion of the term of such bond fresh 
secuntj of the same description as the onginal secunt) E\erj such order shall for the purposes 
ol ss 121 122, 123 and 124 be (kerned to bean order made under section 106 or section llSas 
tlie case mn be 

Notes— 1 Oa application of surety the Ua^istrato h bonnd to cancel —When an application is made 
by a surety under this section the Magistrate has no option but to cancel the surety bond but not until the 
principal appears or is brought before him The pnnapil if then unable to give fresh secuntj will l)e committed 
to jail under s 123 (1) 

2 Appeal —An appeal will lie under s 406 from orders made under tins section in respect of secuntj 
bonds for good beh iMour since orders under this seciionare deemed to be made under s U8 

3. Effect of cancellatloa —When the effect of an order discharging a suret> is to remit the suspect to 
prison for a term evceeding one jear the Magistrate is bound to reier the case to the Sessions Court S S L R. 
87»12Cr L J 410 

CHAPTER IX 

Unlawful Assemblies 

“The rules ior calling out and emplo>ing themilitao maid of the civil pouer uere ffi^t enacted in the 
Code of 1872 and embodj (according to Sir } Stephen) the [Winciples laid doun in the charge of Tindau 
C.J to the grand jury of Bnstot in 1832 as to the duty of soldiers m dispersing rioters 714/ n//fs carry the law 
iOm«u.kat further than tl has yet been earned in England as lhe> etpresslj indemnify all persons acting in good 
faith in compliance with requisition under ss. 128 and 130 and forbid prosecutions of Magistrates soldiers and 
Policeofficers except with the sanction of the Governor-General m Council —Stokes Anglo-Indian Codes I'ol 
If Inliodiclton p II 

127 . (1) Anj Migistraic or officer in charffc of n Police-station may 
Assembly to dis- command an\ unlawful a!>»embl> or an) as»embl) of five or more persoa 
ffagtstrat^or^Pohee^ * likel) to cause a disturbance of the public peace to disperse and it shall 
officer thereupon be the dut> of the memWs ot such asNembh to disperse 

accordingl) 

(2) This NcCtion applies also to the Polce m the town I ] of Calcutta [ . ]i 

Notes.—! Deflhltion of the term “neltwfal assembly —An assen>bl> of live or more persons is 
de'ignated an unlawful assembly if the common object of ihe |*eiNons composing that assembly is— 

to o%eraMe 1 > criminal force or show of oimma! force the 1 egiNhtive or Fxecume Co\em 
meiit of India or the Government of am Presidencj or anj Lieutenant Covenior or anj public senant tn 
the exercise of the /awful power of such pobbcservni)! or 

rrrom/— to resist the execution of an) law, ur of an) legal process, or 
to commit an> mischief or cnimnal trespass or other offence 
/b«r/A—b) means of criminal force or sliow of oiminal force to an) jKirson to take or obtain p>s$ess 
ion of all) propert) or to vlepnve an) person of the enjo)meiW of a right of wa) or of Ihe use of water or other 
incorjvoreal right of which he IS in po scssio i or enjo) mem ortoenf rcean) right or supposed nf,ht or 

ji/lh—by means of cninmal force or show of cnnuml force to compel an) j*erson to do what he Is 
not le,All) Iwuiid to do or to omit to vlo wliat he is legall) eniitletl to do 

Sx planation as..embh which was not unlawful when it assemo'cvl mav sulr.e>iucntlv l>ecom* 
an unhwfi 1 assembl) — S t'12 I P C. 

2 Panlihmeat— Whoever joins or continues in an unlawful assemblv knowing that such un. 
Lawful assemlb has Inren commandevl In the manner presenbed bylaw to disperse sliall be punished with 
impnsonrnent of either descnption for a term whidi ma) extend to two jear* or with fine or with both. — 

S 145 I P C. 

> Til. c>f Ih • I htr<*r • r*r t ■pr>li.« t tb* GtreT )t t«b*r •« r m »i b /4 C /r F-> r I I I\ of la'll 

» (1) 
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Whoever knowingly Ijoins or continues in any assembly of five or more persons likely to cause a 
disturbance of the public peace after such assembly has been lawfully commanded to disperse, shall be 
punished with impnsonment of either desaiption for a term which may extent to six months or with fine 
or with both 

E planation — If the assembly is an unlawful assembly within the meaning of s 141, the offender 
will be punishable under s 14a— S ISl I P C 

3. An order by a superior Police officer lawful — An order to disperse passed by an officer 
superior in rank to an officer in charge of a PolicfrStation is a lawful order within the meaning of this section 
7 B 42 See s 551 

4 Disturbance of public peace. — Where the object of ffiree persons was to draw a crowd and their 
action was such as was calculated to and did draw a crowd of fifty or sixty persons likely to cause a disturb- 
ance of the public peace held that the gathenng constituted an unlawful assembly 7 B 42 

5 Relations of Subordinate Magistrates to Police —In all cases of an unlawful assembly, a not or a 

disturbance of the peace having occurred or being apprehended the Police will take the initiative but if they 
find themselves not strong enough for the occasion immediate application is to be made to the nearest 
Magistrate which under the terms of Act V of 1861 means all persons within the general Police district 
exercising all or anj of the powiers of a Magistrate and therefore includes the Tahstldays who are bound 
on requisition from the Police Inspeaor to appoint from the residents of the neighbourhood as many special 
Pohceofficers as the said Inspector may deem necessary All revenue and messengers of all kinds 

may legally be appointed special Police-officers Thus the whole resources of the Civil Government are at 
once on a special occasion brought Jto the assistance of the Police for the purpose of restoring public order — 
JhiHj Pol Cit- Chap \ XI Til p 318 Pim/ Ctr 320 

6 Lawful aisembly nay be eonmaaded to dlspma.— S 151 I P C clearly contemplates lawtul 
assemblies as the explanation shows and a perfectly innocent and lawful assembly may be lawfully commanded 
10 disperse by a Magistrate 22 P R 1887 

7 Duty of UagisttateB under English law —In R v Rtnney 3 St Tr (US) 11, it was laid down 
that the general rules of law require of Magistrates that at the time of nots they should keep the peace restrain 
the rioters and pursue and take them and to enable them to do this they may call on all the king s subjects 
to assist them which they are bound to do upon reasonable warning and in point of law a Magistrate would 
be justified m giving fire-arms to those who ffius come to assist him but it would be imprudent in him to give 
them to those who might not know their use and who might be under no control and who not being used to 
act together might be cut oS from the rest of the Police and the arms by these means get into the hands of 
rioters It is no part of the duty of a Magistrate to go out and head the constables or to marshal and arrange 
them neither is it any part of his duty to hue men to assist him in putting down a not not to keep a body of 
men as a reserve to act as occasion may require Nor is a Magistrate bound tonde with the military if he gives 
the military officers orders to act that is all that is required of him Russell 431—439 

128 . If upon being so commanded any such assembly does not disperse or if 
without being so commanded it conducts itself in such a manner as to 
show a determination not to disperse any Magistrate or officer in charge 
of a Police station whether within or without the Presidency towns may 
proceed to disperse such assembly bj force and may require the assistance of any male person 
not being an officer or soldier in His Majesty s Army ora Volunteer enrolled under the Indian 
Volunteers Act 1869 and acting as such for the purpose of dispersing such assembly and il 
necc-ssary, arresting and confining the persons who form part of it in order to disperse such 
a«.<nmbly or that they ma\ be punished according to law 

•4« XX of ««» ue ■ j« nfih* \ct wb rb «nipo«*» XoluatMt* to pfewnt duluTUnce of the puH e d •?»«* unlawful 
• ■armb and apbr*b«nd nrta n auauMl^ p«rw)na Sir^alaoa 4* and 4* II and 31 of fh4 £4 .dcf \ of Itll t 43 of 

• At XXlVof l•13and aa «and4aofn.m adTIIofian 
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Notcs.-^!. Proeedare to be adpoted In dbpertlng wtlawfal atsemblles.— 

The following procedure will be adopted, according to circumstance, in dispersing unbufuV 
assemblies showing a disposition to disobey orders to disperse — 

(a) In ordinary cases — 

(i) As many Police as may be considered sufliaent, or as ma> be available, wiU be marched to 

the scene, and if the dispersal cannot be effected b> simply marching the party of Police 
(informations appropriate to the arciimstance) up and down the street or across the place to be 
cleared, a detachment will be drawn up in double ranks, and orders gueii to “ draw batons 
and advance,' and on arriving wiihm 50 yards of the crowd, the front rank will be ordered to 
“ charge and use batons,” the rear ranks contiituing to advance in support, and, if necessary 
charging as well 

(ii) It must be remembered that the closer a crowd is pressed, the less are the members ot it capable 

of offering resistance by the use of lathu, stones, ett., and tliat the baton is pre-eminently a 
weapon for use in close grapple xvilh an advers^ary, so that in large open spaces, flank attack, 
with the object of closing up the tnoband preventing their denying advantage from supenority 
in numbers, will sometimes be found expedient 
(^) In more senous cases where danger to life or property is apprehended. — 

(i) On being requisitioned, a squad of Police, property armed and accoutred, and carrying ten 
rounds of buckshot ammunition per man, in command ot a responsible ofhcer, will proceed 
with all despatch to the scene 

( II ) The officer in diarge of the squad will halt at 80 lyards distance from the scehe, and giving 

orders to fix bayonets, will report himselt to the Magistrate, or Policoofficersupenor in rank 
to himself who may be present and will thereafter act under the orders oi such Magistrate 
or supenor officer 

( III ) The Magistrate or supenor Police^fficer, or other subordinate officer, as circumstances may permit, 

supported by a file (who vnllduly come to the charge on being halted/, tvill proceed to within 
speaking distance of the mob, and command it to disperse, and distinctly warn it that the fire 
will be effective and that blank canndge will not be.used. 

(iv) If the mob shows itself aggressive and determined not to disperse, the officer and hie aioresaid will 
fall back, and the squad wilt, on due command to that effect, load, after which another warning 
to the rioters to disperse will be given, and if not obeyed within a reasonable time, fire will be 
opened on distinct word of command by the officer in charge of the s<|uad, either by specified 
number of files or by ranks of sub-sections or sections, or he may order a volley, iccording to the 
requirements of the situatioa He must bear in mind the general rule that, « jiossibk, hah the 
men should have their arms loaded. 

(v) The fire should be so directed as lo mllict as litUe bodily harm as possible , aim in the first 

instance, being taken at the feel ol the nearest noters, and due care being observed to avoid 
finng on persons separated from the noiers. 

(vi) Firing must cease the instant it is no longer necessary, le, on the mob showing the slightest 

indication of relinng or dispersing 

(vii) When a Magistrate or supenor Police-officer is present the Police-officer in charge of the squad 

will act entirely under the orders ol such Magistrate or officer, but when he is alone and 
acting on his own responsibility, he must disunedy understand that no firing can be 
commenced until some ov eri act of violence is commuted by die noters. 

(mu) If compelled to open fire, it is to be remembered the utmost humanity shall be used con 
sistent with secunng the public safety 

(ix) After the order “cease fife,” aud ^uld no funlier apprehension exist, the wounded will be 
scni to the nearest hospiul, and the semor Policc^jflicer, will take account of the ammuni- 
lion used; and if no >lag»trate is presmt, to draw up an accurate report of all that 
transpired. 

(X) Pi'tnct Supenntendents should occasionally practise their men in this imaginary not-dnl’ 
generally by sections, sometimes bv all the Police he can find avai!able.~ 5 <'r poi a/j. / 

/. 16. 
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2 Usa of iira arms in the suppresdoa of riots — When a Alagistrate or an officer in charge of a 
Pohce^tation engaged m di persing an unlawful nssembly is compelled m the list resort to direct tie 
Police acting under him to use their firearms he shall give the rioters the fullest warning of his intention 
warning them beforehand that the fire will be effective Uiat the ball or buckshot will be used at the first round 
-and that blank cartridges will not be used Firing shall cease the instant it is no lo iger necessary Care 
^ould be taken not to fire upon persons separated from the crowd nor to fire over the heads of the crowds as 
thereby innocent persons maj be injured Blank cnrtndges should never be served out to Police emplo>ed to 
suppress a not — Pol Mu J) 10 

3 Madras Rules — The following are the niles to be observed by the Police when compelled to use 
fire-arms to disperse riotous assemblies — 

(1) When the Police party is under twenty files it will be told off into four sections If tliere should 
be more than tw enty files the party w ill be told off into more sections than four 

(2) All commands to the Police are to be given by the officer m command of the party The Police 
are not on any account to fire excepting by word of comniaiid of their officer who is to exercise a humane 
•disaetion respecting the extent of the line of fire 

(3) In order to guard against all misunderstandings officers commanding Police parties are on every 
•occasion when employed in the suppression of nots or enforcement of the law to ensure that the fullest 
warning is given to the mob before any order is given to fire and to fake the tnosl effectual means to explain 
beforehand to the people opposed to them that in the event of the Police party being ordered to fire their 
fire will be effective 

(4) If the ofhcec m command should be of opinion that a slight effort would suffice to attain the object 
he IS to give the word of command to one or two speafied files to fire If a greater effort should be required 
he IS to give the word ot command to one of the sections told off as above order to fire— the fire ot the 
■other sections being kept in reserve till necessary and when required the fire of each of them being given by 
the regular word of command of the officer in command. 

(6) The firing is to cease the instant it is no longer necessary Care is to be taken not to fire upon 
persons separated from the crowd. It is to be observed that to fire over the heads of a crowd engaged in an 
illegal pursuit would have the effect of favouring the roost danng and the guilty and mi^ht have the effect of 
sacrificing the less daring and even the innocent. 

(6) If firing should unfortunately be necessary all Policeofficers and constables must feel that they 
have a serious duty to perform ind they must perform it with coolness and steadiness and in such a manner as 
to be able to discontinue their fire the instant it shall be found no lo iger necessary 

(7) a lo rioters before fixing commences — * 

I A single shot w be discharged in the air H this is ineffective 

II The first round fired into a body of nolers will jnvariablv consist of buckshot instead oi ball 

A'nl'r — It should be clearly understood that blank cartridge is never Xo be served out to Police employed 
to suppress a not. 

4, Special Police officers See ss 15 and 17 of Act V of 1861 (Police Act). 


129. If anj such assembly cannot be otherwise dispersed and if it is necessarj for 
the public secunty that it sliould be dispersed the \Iagistrate of the highest 
Use of military force. is present may cause u to be dispersed by military force 


130. (1) When a Magistrate determines lo disperse any such assembly by military 
Duty of officer com he may require any commissioned or non commissioned officer m 

tnanding troops re- command of any soldiers in His Majesty’s Army or of any volunteers 
?o dfste^e enrolled under the Indian Volunteers’ Act 1869 to disperse such assembly 

by military force and to arrest and confine such persons forming pirt of it 
as the Magistrate may direct or as it may be neixssary to arrest and confine m order to disperse 
iht as«<muK or to have them punished according to law 
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ss 128-133] 

(2) E\cr> such officer shall obej such requisition m such manner as he thinks fit but 
in so doing he shall use as little force and do as little injury to peison and property as may be 
consistent snth dispersintj the assemblj and nrresang and detaining such persons 

Note —This section leaves u entirely to the discretion of the officer m command as to how he wilj 
disperse the assembl> or arrest and confine the persons forming part of it 

131. When the pubic security is tnimfestly endangered by any such assemblv and 
nhen no Magistrate can be communicated with an\ commissioned officer of 
Power of commis Majesty s Army may disperse sudi assembly by military force and 

sionrd militaiy officers may arrest and confine any persons forming part of it in order to disperse 
to disper.e assembly assembly, or that they may be punished according to law but 

if while he is acting under this section it becomes practicable for him to 
communicate with a Magistnte he shall do so and shall thencefoniard obey the instructions of 
the Magistrate as to whether he shall or shall not continue such action 

Kola —This section empowers commissioned officers onlj 

Protection agsinst 132. No prosecution against niy- for any act purporting to be 

this under this Chapter shall be instituted in any Cnmma! Court eveept 

Oapter with the sanction of the Go\emerGeneraI in Counal and — 

(rt) no Magistrate or Police-officer acting under this Chapter in good faith 
(^) no officer acting under section 131 in good faith 

(c) no person doing any act in good faith, m compliance with a requisition under section 

128 or section 130 and 

(d) no inferior offiewr or soldier or volunteer doing any act in obedience to any order 
which he was bound to oliey shall be deemed to have thereby committed an 
offence 

Notes.—! Coed faith —Nothing i> said to be done m good faith whtdi is done wiihout due care and 
attention .S«ss 52 and 76 I P C and s 3(29) of iAe Cfnera/ Onuses dhb97 

2 The sanction required by this section is that of the Governor General in Council and wsnt of such 
sanction cannot be cured by s 5J7 as is the case abo where sancuon is required under ss. 196 and |97, 31 M 80 
where 29 M 149 ts/olloued and 22 C. 176 dtaented /rot 

A Police-officer m charge of a patrol boat has no authorit> to act under Chapter 9 of the Code and no 
sanction under s 132 is necessary for h s proseonion for finng on an unlawful assembly in order to disperse 
It 50 0.318 

3 Inferior officer, or loldUr, or voIeBteer — The words tn good/atth are omitted in clause(tf) so 
that now obedience to order is suffiaem justification m the case of ihese persons so long as the order is one 
which thc> were bound to obej As tothc definition of these classes of persons see Act V of 1869 {Irdtan 
ArtuUs of U'lr) as amended by Act \II of 18<M and Indian l^olunteers Atl\X. of 1869 


CHAPTER X 

Public NutSAbCEs 

* 133. Whenever a Distnct Mapstrate, a Sulxliv isional Magisiratt or a 'lagis- 
Coiidiiional order for tratc of the first ebss considers, on receiving a Police report or other informa 
removiil ofnumncr tion and on taking mch cnidtiiceOi anv) as he |h nks fit 

that anv unliwful obstruction or nuisance should be removed from anv way, nver or 
channel which is « r mav be bwfullv used b\ the public, or from any public pbee, or 


* Tb« Mnina itm nl«la«ti4 (ortWenriuli 


1 St i .t XTTtl if iMi «. j I 
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that the conduct of any trade or occupation, or the keeping of anj goods or merchandise, 
IS injurious to the health or physical comfort of the community, and that m consequence such trade 
or occupation should be prohibited or regulated or such goods or merchandise should be remoi ed 
or the keeping thereof regulated, or 

that the construction of any building, or the disposal of anj substance, as likelj to 
occasion conflagration or explosion, should be pre\ented or stopped, or 

that any building, tent or structure, or an) tree is m such a condition that it is likely 
to fall and thereby cause injurj to persons living or carrying on business in the neighbourhood or 
passing by, and that in consequence the remotal, repair or support of such building, tent or 
structure, or the removal or support of such tree is necessary, or 

that any tank, well or excavation adjacent to any such wa) or puolic place should be 
fenced in such manner as to prevent danger arising to the public, or 

that any dangerous animal should be destro)ed, confined or otherwise disposed of, 
such Magistrate may make a conditional order requiring the person causing such obstruc- 
tion or nuisance, or carrying on such trade or occupation, or keeping any such goods or merchan 
dise or owning, possessing or controlling such building, tent, structure, substance, tank, well or 
excavation, or owning or possessing such animal or tree, within a time to be fixed m the order, 
to remove such obstruction or nuisance , or 

to desist from carrying on, or to remove or regulate in such manner as may be directed, 
such trade or occupation , or 

to remove such goods or merchandise, or to regulate the keeping thereof in such manner 
as mx) be directed , or 

to prevent or stop the erection of, or to remove, repair or support, such building, tent 
or structure, or 

to remove or support such tree , or 

to alter the disposal of such substance , or 

to fence such tank, well or excavation, as the case maj be , or 

to destroy, confine or dispose of such dangerous ammal m the manner provided m the 
said order , or, if he objects so to do , 

to appear before himself or some other Magistrate of the' first or second class, ata time 
and place to be fixed by the order, and move to have the order set aside or modified m the manner 
hereinafter provided 

(2) No order duly made b) a Magistrate under this section shall be called in question 

in any Civil Court _ 

Explanation — A ‘public place' locludes also property belonging to the State, camping 
grounds and grounds left unoccupied for sanitary or recreative purposes ” 

HQtes.— For offences affecting die public health, sa(et>, convenience, decency and morals, ue 
Chapter Xtv, ss 263 —294,1 P C 

1. For Perm of ihe order for die removal of nuisances, Sclv V, No 16 Form 19 for orders 

under s 142 incases where immediate action ts urgently called for 

i. ‘ PenoB.’— This includes a company or assoctatioa— 5irr s 11, 1. P. C, and Central Clauiei Act, 
1897 S S(31, 
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I.— APPLICATION OP CHAPTER. 

3. Criminal Courts are bound by order Of Civil Court restraining the complainant by an injunction not 
to interfere with alleged nuisance, 34P. W.R.1917 (Or) 

4. Chapter not to be worked so as to Interfere with the free enjoyment of private property,— 
The provisions of this Chapter should be worked so as not to become themselves a nuisance to the community 
at large. Although e\ery man is bound to so use his own property that it ma> not work damage or harm 
to his neighbour, jet, on the other hand, no one has a right to interfere with a full and free enjoyment b> 
another of his propert) , except on clear and absolute proof that sudi use of it b> him is producing such legal 
damage or harm, and therefore a lawful and necessary trade, such as tanning should not be meddled with unless 
It JS proved that it ss injurious to the health or phj^ictal comfort ol the community — Prf Treulet, J , 17 P, If, 
1888, 20 P. W. R. 1911; 117 P L TL 1911 = 12 Cr.L J.146; 3SA.209. Considcrationsof Justice and equity 
should form the rule of a Magistrate s conduct m dealing avith a nuisance 2 B. H. C. R. Cr. Ca. 334 

S 133 of the Code is not intended to be employed to avoid the necessity of filing a civil suit m regard 
to a construction which has been in existence for 15 years, 24 A. L. J. 112. 

5. When proceeding to be initltnted under this section and when nnder ■ 143 or s. 144— Public 
nuisances specifically provided for in this sectionare taken out of (he provision in s 144, Weir II, S8; 
Batanlal SO But where a nuisance is not speafied m this section, rg-, preiention of burial on sanitary 
grounds m certain places it must be dealt with under the general, s 143 or s 144, Weir II, 64 A Magistrate 
ha\ing once commenced proceedings under this section must proceed under this and the following sections 
of the Chapter and cannot take up the matter summarily under s 143,8 W. R. 37 ; 11 B, 375 ; 2 11. 1, A. 42s 
atp 43S. 

6. S. 133 does net entt the Jnrlsdlctiea of * Uagistrate to proceed under 1. 147.—“ We are not pre 
pared to follow 4 H. 121 if It was intended to deade therein that the fact that s. 133 expressly provides for 
an Order by the Magistrate directing the remotal of obstruction to pathways, necessarily implies that a similar 
order cannot be passed m proceedings under $. 147 The same remark applies to (he similar o^r/rrifir/Hni m 
Wolr J, 143”, 26 tf. L. J. 233 = 13 H. L, 7. 230 = 15 Cr. L. A. 382. 

7. Orders under 1. 147 caoeet be passed when proceedings loiiitated under s. 133.— When proceedings 

ai^ tak^n’ under this section no order can be passed iiuder s 147 Proceedings under this section are^underan 
entirely different Chapter of the Code and are made for entirely different purposes and have nothing whatever 
to do with proc^dings^under^^hapter XU j IS C. W. N. 687 = 12 Cr. L. J. 43. • j j , 

8 DUIlnetlon between thu section and a. 33 of Bom. Act YII cl 1867.— //r/d^rr CitAKDA\AKK£R, J , 

* ~ • ' • » . >y (Aaracler, te, 

, to hi!, own jiur 

, • • ' • * . von appropriates 

a public thoroughfare to hisown purpose, such as by building a /tfcco wall, the appropnation must be treated 
as having been intended to be permanent and the aa would fall more appropriately under this section 
6 Boro. L. B. 3S3, where a conditional order was. 


^ . II,— COMPETENCY OF MAGISTRATES. 

9. In the United Provinces powers to Institnte proceediogs may be coDferred on Uanlelpal Board*.— 
The powers ol a Distnet Magistrate under this section mij be conferred upon Muniapal Board', m ihe bortJi 


and Ihe Cenlral Pra'incts Mumapal AeiW III of I88«, s.86,respecti\el) 

10. Flrit-cUu Haglitratet If empowered by Local Ooverament— In Madras all kfagistrate^ of the 

first class have been emjiowered to act under ihU sectlonf/brf .St George Cosette, 1*73 p 717) So, too, m 
Botnbayy except where the Magistrate is an tfonorary Magistrate, when a special ondcr is n-ewsaty In aaefc 
case {Bombay Ca'elie, IR72. / 1325 , tlid., 1873, |6X lit Ptinjab also, aB stratis are »i 

empowered, subject hovrever to the control of the Di'tnct Magistrate |•78, Pt J, p 

titd,\sn.p 75). * I 

11. Presidency MsgUtrAtei.-tn Pre^idcbcy towbs, t!e I 4Kit empowered 

art under this section. Their iwwttIs under the Penal Code, tke Mu 

Acts and other Local Acts like the /Trr Brigade Act, the with 
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the place where the allegeO obstruction exists tn a public thoroughfare, 25 W. R. 4. The fact that the residents 
of a particular village had a right to take cattle across a 6eld was held not sufficient to constitute a public nght 
of way, 1906 A. W. N. 190 == 4 Cr> L. 65. It is not necessary that the way should be one which is generally 
used by the public. All that the section requires is that the way should be one which is or may be lawfully 
used by the public, 10 Cp. L J. 210(C.) A Magistrate has jurisdiction to take action under s 133 only if he is 
satisfied that the unlawful obstruciion was of a clnnnel avhich isor may be lawfully used by the public, 38 A. 
209. The fact of a Magialnte taking action under this section is evidence ihat he considers Ihe 
locui «» quo to be a thoroughfare or piiblic place, and It no objection is taken that it is not such, and the jury 
find that the order under that section is reasonable and projier, the High Court will not interfere, 8 0. !<. B. 399. 
In 12 A. L. J. 1024 =3 15 Cr. L 1. 724, it is, however, laid down that there must be a finding that the obstruction is 
6n a way that may be hwfully used by the public Of In a public place Before a Magistrate can make an order 
under this section to remove an obstruction from a |*atli alleged to bea public tlioroughfare, he must first, have 
come to die conclubion tliat the path is ojaen to the use of the public, S C. 875 = 6 C. L. R. 379 ; also 9 B. £i. R. 417 ; 
18 W. R. 41. In a case of a complaint for the removal of an ob>tructiun from a road, etc , a Magistrate should 
first inquire if the road is a public one or not If he finds in the affirmative, he has jurisdiction to proceed. If 
m the negative, he should withhold his hand and abstain from carrying out the order for the removal of the 
obstruction, 15 W. R. 67 See 21 W. R. 64 and 25 97. R. 4. i I i 

IV.^URISDICTION OF MAOISTRATE OUSTED WHEN BONA FIDE CLAIM SET UP. 

20. Bona fide claim wUl oait HagUtra(e*i Jarlsdietion.— The powers embodied in ss. 133 — ]37 with 
regard to the obstruction of public ways, are not intended to be exercised where there is a dispute as 

to the existence of the public nght, 4 Bom. L. R. 637 j IS Boro. L. R. 57 1 => 2 Bom. Cr. Ca. 18 ss 14 Cr. L. J. 74 { 28 
JL 93 ; 22 B 933. Where there is such a dispute, the Court should pass no order under those sections until the 
public right has been established by pro(>er legal proceedings, civil or cnminal. It C. sf Wolr 11, 61 1 4 C. W. N. 
596; 12 a 137 and 696; 17 & 662} 18 C W. N 11I3>-19C.L J. 631=^13 Cr.L. J.S15. Though length of enjoy 
ment cannot legalise a nuisance, yet long jiossession or enjoyment of w-hst is«aid to be a nuisance may give to the 
objection of the person so possessing it the charaaer tA & bona fide as to title, such as might have the effect 

of ousting thejunsdiction of the Magistrate under this section. 'At 'any rate, he must be allowed an opportunity to 
have the question determined by a Civil Court, 25 C. 278. Where the opposite party raises the objection that the 
way alleged to be obstructed was not one which isormay be lawfully used by the public, the ^^aglstrate is bound 
to find whether the objection is a bona fide one, and if he finds m the affirmative, he should abstain from further 
action until the public right of way is determined by a competent Court, 3 C. W. N. 345 j 26 (k 869 j 8 C. 
W. N. 143; 15 C. 564 at p. 573; 42 C. 158. If there is no finding that the chim is not made and put forward in 
good faith the order will be set aside 81 C. L. J. 118se 18 Cr. L J. 160. ^ In 49 0. 632 (r>B) all the previous cases 
were considered and it was Md thst tn a proceeding under seaion 13J for the purpose of compelling removal 
of an obstruction from i public way, the Magistrate s jurisdiction is not ousted because of a bona fide claim of 
title being raised. Hut of course in viewof the htest amendent by the insertion oj section I39-A,a Magistrite 
is bound to stay proceedings if he finds that there is reliable evidence in support of the denial of the public 
ng\vtww\vt the wvaWet ot evwiv tvght has beew decided by a convpetewt Cvvvl Cowth 4 P. 16^.. Sit % 13^ A, 
which IS newly added. 

' 21. Here auertlea of claim wIH net oast tho jarbdlctloa of the MagUtrate.— It is not open to any 

person illegally cao«!ing obstruction to public projicrty to set up a bogut question of title for the purpose of 
ousting the jurisdiction of the Magistrate , .and, iiotwithstandmg the msing of such a question, the Mvgistnte 
is entitled to heir n ense suffiocntly to enable himtonvike up his mind whether or ml a bona fide queslion 
of title IS raised, IS C. 564; 17 C. 562 j 33 C. 278 {31 C. BT9;28 A. 63 ; 48 C. 158. The mere assertion of a claim of 
title made without reasonable ground or honest belief in it. or honest intention to support ii, will not oust a 
Cnminal Court of its Junsdiction under ss. 133— 137. 19 C. 664, 17 C. 862; S C. W. N. 3(5; 2 C. V. H. 554; 

7 a W. N. 117 ; 31 0.979; 10 Bom. 1^ R. 563 »a Cr. L.5. S3; 23 C.499 and 23 C. 878. Where the effect of the 
Magistrates finding was that the petitioner’s claim was not a bona fide a-vsertion of title, but was an 
attempt to cause annoyance and inconvenience to a person with whom he was at enmity and that his aa 
amounted to obstruction to the entrance to a (hiMic gkit, held, that the wder under this section and the order 
absolule under s. 137, were not imjvoj'er, 1 C. L. J. 434a>-8 Cr. L. J. M9. Ji does not follow, that because the 
land over whidi a nght of way is claimed IwKmgs to s pxrticulir person, that person must necessarily be 
acting bona fide wl»en he denies lh.it there K a ngbtof tray over the land. U here there is no question a« to 
the bona fide t of the aj'pUcants allegntion. die Magistrate has no junsdiction to go into the main issue 
Iwtween the parties xsto wbcUier the road was a puUicw a {mvate one, 1 Bir. L. Jt. 830. 
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* Jurisdiction of a Magistrate to take action under s 133bf the Code is not ousted because one of the patties 
to the dispute may have set up a boiiajidi claim of nght to the subject thereof (28 A. 98 overruled), 45 A 648 
But 24 A. L. J. 361 and s 138-A newly added » < * 

22. Even when claim notaabstantiated, UagUtrate jaoit determine whether claim bona fide or aoL-- 
Seeii C.S84;25C.27B5 il C. 8;i2C,W8; 11 C. 562;2C. W. M. 834; 3 C. W. N. 343 jl d "W. K. nT .8 C. W.N. 
143; 1900 A. W.K.204;23 A. 93; 22 B. 988 ; 4Bom. U R.es7;10 Bom. L. R.563sr-a Cr. L.3.33 ‘ 


23. But Magistrate cannot decide title —Where a boaa fide question of title is raised, the trying 
Magistrate should not go further and deade whether the title set up does or does not e^ist. He should 
proceed ho further under this Chapter, but lea\e the miller to be decided by the Civil Court, 23 A. 98. See 10 
C. W. N. 843 = 4 Cr. L J. 42; 11 C. W. N 26; 15 Bom. I,. B. 57 =2 Bom. Cr. Ca. 13 = 14 Cr. L. J.74 In 35 
0. 283, the Magistrate came to the conclusion that the clsim of the i>etilioner, if any, had been borred by limi 
tation He, ho\\e\er, stayed the passing of the final order for one month m order to allow ihe petitioner an 

two months after the expira 
• ■ • w as bad in law, as he should 

was raised and as he was not 

competent to decide whether the claim tvas barred by limilalion AlbOi« 12 C. 137 ; »3jrf,696; 4P. B. 1897 ; 6 P* 
R. 1887, p 9 ; 2 P. R 1903 , 33 C 233 , lO Bam L R 563 = 8 Cr. L J. 33 ; 18 C. W. N. 1148 = 19 C. L. J. 631. 

24. *^ Claim tob^ %%\ up at or be/ore first hearing —In proteedings with releience to obstructions to 

public way^, n is open to the Magistrate to inquire into the iona Jides of Uie claim , and where he decides 
against its bom Jides he must state reasons for hisderision, which will be subject to revision by the High 
Court' Sud) a'cUim must be set up or beiore the hearing and not aflenv ards, 13 C. 564 ; 23 C. 499 ; 1 C. L. J, 
434Bc2Gr.L.J.a49:7C. W.M. 117. ' ' 


'29 Where there is & boaa fide dispute between a private Individual and QoverBnsat.‘~As to the 
right to a ground on which an enttoachment is alleged to have been made by the private individual by 
building a wall a Magisirite should not proceed under tins section until tint dispute is settled m a Civil Court, 
RataoUl 378. See 2 Bern. L. R. 8l8 , 24 A L. J. It2 


S6. Ro oatter of jorisdictien, when eBcroachmiat U upen way admittedly pnblie.— When the 
encroachment complained of is upon a way admittedly the Jurisdiction of the Magistrate is not ousted 

by any claim ol the person encroaching, however bona fides 6 C. W. N. 896; 36 A. 209. The deosions in 
15 C. 564; 17 C. 582 and 25 C 276, were distinguished on the ground that in these cases the question was whether 
the way obstructed was or was not a piif/jc itfoy si ' !i. * ' 


Y— WHAT WOULD AMOUNT TO PUBLIC NUISANCE. 

' 27. Obstructioa to public watei-ccurBes.— Where the inhabitants of one village have placed an 

unlawlul obstruction to prevent the flow ol water along Us intural channel and the resultant injury affects a large 
area ol cultivated land and a considerable body of persons, the case is one of a public nuisance. A com 
mon nuisance cannot be excused on the ground that it causes some convenience or advantage to one party, 
34 A. 343 ; a dispute between two villages m respect of the nght of one to dig and clear a water-course for 
irrigation purposes denied by the other i-, a dispute wnhin ihe meaning ol this section, 23 P. W. R. 1912 = 13 Cr. 
L. 3. 594 See also 36 A. 209 m Note 37 

28. Cremation on private land may become a aolsance —Though a burning ghat or cremation 

ground may not itself be a nuisance vvithm the meaning of d. 2 of this section, still a Magistrate will have 
juribUiclion under that clause, d it is shown that such a ghit or ground is in such an offensive state, or that 
cremation is caaied on upon it in such an offensive m inner as to be v source of injury, danger or annoyance to 
persons living in the vicinity, 23 C. 423. i > ‘ 

29. Privies on private property. — Where a pnvy is aUowed in such a condition as to be a nuisance 
to passers by, lawfully using a public place or way, proceedings to cause the nuisance to be abated may be 
insiiuited under this Chapter This section, however, does not empower a Magistrate to order a pnvy to be 
removed merely because it is only recently made lit anylocaliDft 4 Bcm* B. R. 832 

30. Unlawfal obitraction to river.— Where the public used, for more than 20 years, to cross a nver at 
a place where it was fordable all through the year.except forafew days during the Ireshes, and the petitioner 
erected a bund, as of nght, lower down the nver, the effect of wrhich was to make the nver unfordable by raising 
tfie height of the w ater, and the Magistrate made an order under this secuon directing the removal Of the bund, 
held, that the order was not illegal i The nght to erect n bund across the nver could only have been an 
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easement and the petitioner had b> long desuetude lost the nght, while the public had acquired a prescribed 
right of way If it be conceded that the petitioner had a subsisting nght to dam theru’er b> putting up a bund, 
such nght IS subject to the maxim. " Sic ultra tua, ut altenum non laedas ' and here the petitioner s action had 
caused obstruction to the public, 32 C. 930 

31. Bunding likely to fall, etc —To )U'>tif> an action under this section, there must be proof that the 

propertj is tn presenJt in a dangerous state. That it might become so by another man altenng the adjoining 
premises or undermining the building in question, is not a ground for interference under the section, 5 P. R, 
1890 at p 11 Under the 1872 Code the Magistrate could only direct the Now he maj direct also its 

repair or support. 

32. Carrying on trade lajnriona to tha physical comfort of the eomranalty.— A Magistrate has 

jurisdiction to take proceedings under this section if the trade in question is mjunous to thephjsical comfort 
of the community, but the interference with the public comfort must be considerable and a considerable 
section of the public must be affected injunously, 20 P. W. R. 191tsll7 P. L R.1911 =3 12 Cr. L. J. 146, See 
also 34 C. 73. ‘ ' 

33. The motive with which the anlawfol obstractlon Is caesed is absolntely irrelevant— The 
building of a cattle trough on Government waste land abtitiing on a public road is an obstruction and a 
nuisance under this section The motive with which a public highway is obstructed is absolutely irrelevant 
and It does not matter whether in point of fact, the structure causes practical inconvenience or not,' because the 
land on which it is built, though notat the time necessary for the t»niinuous use of the public, may be required 
for such use when there is maeased traffic orforanyothersimilarreason,23 A. 159. But an order that a man 
should remoNe his house based on his— not his house— being a public nuisance is M//rd vires, 10 Bar. L.R. 130. 

34. He length of enjoyment can legalize a poMtc snlianee.— A previous sanction to the establishment 
of a trade such as a slaughter house does not entitle the proprietors to continue the business after it has become 
a public nuisance to the neighbourhood. No one has a nght to corrupt the air of a particular locality b) the 
exercise of a noxious trade, simply because at the commencement of the miis-ance no petsoB was m a position 
to be injured by it , no prescnptne nght can be acquired to maintain, and no length of enjoyment can legalize, 
a public nuisance inaoUing actual danger to th< liealthofthecommunity, 18 W. R.6t 7 B. L. R. 499i Weir It, 
59 , 4 Ben. L. R. 692. Yet the long possession or enjoyment of what is said to be a nusiance may give to the 
objeaion of the person so possessing or enjoying it the character of a icwayf* dispute as to title, such as might 
haie the eHea of ousting the junsdictton of the Magistrate under ss. )33 and 137 and making the quesuon a 
proper one for ttie Civil Court, 25 C. 278. 

VI.— NUISANCES WHICH DO NOT JUSTIFY INTERFERENCE UNDER THIS SECTION. 

35. Obstractlon or oals&nce to Indlvldaals not within the scope of this section —This section does not 
jipply to an alleged user by one man of his own property so as to cause injury to the property of another, 
Ratenlai 516 , Ratanlal SO. See Notes 18 and 19 

(i) Pnvafe Channels— \ Magistrate has jurisdiction to lake action under this section only if he is 
satisfied that the unlawful obstruction was of a chinnel which is'or may be lawfully used by the public Where, 
therelore, the ow ner of the field at a 1c% el lower than the surrounding lands, and through w hich the surplus wrater 
bad flow ed into a tank, erected a bund and raised the level oi hi> field to such an extent that the flood water, 
instead of flowing into tlie tank as It Used to do, was now held back and caused injury to the tieighbounag 
fields. Held, that the case did not affect any public rights, and did not come within the purview of this 
section, 38 A 209. 

(ri) Prxvale drams — The obstnictiofi of a drain into which sewage of certain premises felldoesnot 
fall under this section. In such cases llie parties must be referred to ci\ il suit, 6 97. R. 58 1 1 W. R. 821 (ClT ) 

(m) yViisi/if/afA.— The obstruction of a private path 18 not a nuisance under this section, 3 T7, R, 
88. But a privy may even if situated on private land, 4 Bern. L. R. 882. 

88. Fntare obitrnetlona cannot be dealt with.— A Magistrate can only deal w ith existing obstructions. 
He has no power to direct what is to tv done in rase of any future obstruction, 31 W. R. 10. 

87. PnttlngBp a pew market— A person whoopensa new market dose to an old one cannot, by the 
mere fact ol oj'^ning such a market, l>e said to carry on a trade or occupation that ts xnjurtous to the ketWi or 
physical {Omjtn-t of tht eortmunUy and a Magistirte ts not justified in passing an order under this section, 
closing the new market. Even the fact that people in the o’d market are fombly dragged from It to the 
one w ill not }u>uiy an order under the section, Weir II, 62 s 14 V. £k /. 207.’ 
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S5. ProfCTsloB Bf B preiUrtte.— Th«s v<lion docs not warrant a Mag:i5trate s inlcrf&ersre with a 
frosutnte for the piirD<x of remoxnnf: her iromherdnelbng-hottsesimpf) on the ground of the had rfiaraaer 
of her pro'essioa, so long as she liehaats herself t>rderir and quietlv, creates no open scandal b> notous 
Imng, and caches rxi actual dis»mfort amounting to pO»iU\e nuisance to the neighhourbood, 24 W.R,6S; 
5C.W.K.5C6. The existence of the houses of prostitutes newl> b% the road-side and the fact that ihej pb 
their trade in those houses cannot aflea the /hjmc<il comfort of the pa>*ers-b>, 5 C. W. K. 566. Itut where 
prosutoies are seen on the public road soliciting passers-by and actuallj basing their charfoyi with them, held 
that their occupation was clearU injurious to the health theeDmmunitj,2 P. R. 1900 = 24 P. L. R, 1900. But 
It does not come under nuisance as defined in s. 2s0, L P C.. 22 A. 113. 

39. Slaajhterisg cattle.— Where a Magistrate had treated the slaughtering of cattle as a •‘n.iaatr/’’ and 

ordered its discontinuance mthin a fnvaie enctoiMte belonging to some ^f uhammadaits held that though the 
act complained of might beshocVing to the pfejudiee., of a eommunits, it could not properly l^e regarded a* a 
nuisatKC 25 W. R. 72. But obstruction upon a public road is a nuisance, whether in point of fact it causes 
yeaclical incona-enience or not 23 1. 159 aho 1901 A. W.N.25 ' • 

40. Osenpatloa Injirlons to the health or physical confort of the eommsaity.— The interference with 

the public comfort must be considerab’e and the circumstances must show that a considerible section of the 
public must be aSected injunoush and general equitable pnnopJesinu<l not be lost sight of, 20 P. If. S. 1911= 
117 P. Ik S. 1911 12 Cr, Zki. 143. The worLing of nee husking macftioes near a residential quarter may becoflW 

a nuisance, 9 P. R. 190 A The word fkjneal was inttoduced into the Code of I6S2 as the result of 2 E, tS7, 

lb Trades or oeeapaUooJ msst 1 b themselves be lajariovt.— In making an order under cL 3 of thi* 
section, a Magistrate should I'c careful not to con-oond the occupation waih the W3) m which it is conducted. 
The section deat. onh with occupation or trades which are w thmultet injunots to health, etc. and has 
nothing w-hateaer to do with trades which in ihem>eU-es are innocuous, but m the course of which the manager 
or pher of them commits a public oui<ance. Keeping a bouse o* public entertainment i> certainly not in itself 
an unbealtba trade, 47 P. R. 1833} 14 M. 36 A and necessary cccupabon, such as /uvvpi^ ought not tube 

interfered with unless it ts pro\"ed that it is injunous to Ibe health or phiaical comfort of the community, 17 P. E. 
1S83. The propnetor oi a crenution ground cannot be said to be carrying on am trade or occupation waihia 
the meamng of this section. 25 C 43A 

(0 Prachee of ogatnsi sm^fox, u no trade or wriK/u/io*.— rarenls. inoculating 

ihemsela-es and their children upon an outbreak of «tnaU-pox cannot be said tn be carrying on a trade or to 
be engaged in an occupation. An order under this seebon to stop this jvactice is not legal, (1913) D. B. R. M 

Qr. IBO » 15 Cr Ik J. 23A 

In') Cv//i7&'u»T ts pot cit trrjknoMs oecM/’otson ^ — The culnawiion oi tnai3e, yjwer and bajree in certain 
land within a short distance from a town is not an inyurious ocxaipalioD within the meaning of this sectioo- 
though their mode of cuhnwlion may be in some re»pect> objectionable, 39 P. R. 1SS9 

YU —PROCEDURE TO BE ADOPTED BY MAGISTRATE. 

42. Rales laid down la this Chapter to be strictly foBosed.— W*here a 5Iagi;>tiate commences proceed- 
ings under this section, he is not at hberty to p ro c eed otherwise than in conformity with the ru’es laid dow n m 
Chapter X of tbi> Code, 8 W.R. 37 ; 11 & 37A ’ Cases haa-e come before the Judioal Commissioner m which 
proceedings under Chapter X ha\e been instituted oo a Tcrnacular order merely initialled by the Magistrate. In 
proceedings thus laah insutuied other iiregulanues haie naturally followed. The accus^ has not recei\-ed 
proper iwUce of what be was required todo, and has iK)l(as reqmred b\ this 'ccuon) been gi\-en an opportiuuiy 
of appearing to show cause against the conditional order made b\ the Magistrate. Th« Judicial Commissioner 
would impress upon every Magistrate exercising powers under Chapter \ the necessity of recording in each 
case a formal order in his own hand stating the tnfonnaUonbe has received and the order he p>roposes to issue 

and of seeing that a piroper notice IS Issued to Ihcaccused giainghimfuU infomiatioii of what he is reqmred to 

do, and an t^portunjt) ofappeanng to shoii causeagaiosllhe order, if he wi-dies to daso.’— C/* Cr^ Pari/I 
Ah 8. A Magistrate has no power to refer a dispote under this section to arbitration even if the pwrties agree 
on sudi a course being adopted 21 Cr. L. J. S57. 

43. Chapter lays down procedure both for ascert&iainent of ti^t aad reBOTal of obalrscUoa.— Tb* 
pvocedure peesenbed by this and the foUowing sections proNides for the ascertainment of right as well as for tb* 
actual removal of the obstruction, 9 Bom. A. R. SO Cr. 1^3,97. 
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41. Procedure aader this Chapter.— A Magistrate duly emjxjwerecl, after satisfying himself upon infor 
mation of the necessity of instituting proceedings under section 13J may issue a conditional order requiring the 
person causing such olistruction, eta, within a time to be fixed by the order to remove the obstruction, etc , or 
to appear before the same or other Magistrate at a tune and place, all to be specifically fixed by the order The 
order must be duly served on the parties, see s 134 If tlie matter is urgent the Magistrate may issue a tempo- 
rary order under s. 142 If the party neither removes the obstruction, eta, nor appears to show cause, the Magis- 
trate may make the order absolute under s 136 and proceed to hive the nuisance removed under s. 140 (2>, If 
the party appears, he may either show cause by giving evidence or require the Magistrate to appoint a jury to 
consider the propnety of the order, s. 133 If a claim is pot forward that the way is not open to the public, the 
Magistrate must take evidence and satisfy himseli of Sam fides of the claim and he must record a finding If 
he IS satisfied that the claim is bona /ide, further proceedings must be dropped If otlierwise, the Magistrate 
must take evidence .and inquire into the reasonableness and propriety of the order under s 137, and if the 
Magistrate decides that the order is reason.ible and proper he makes the order absolute and proceeds to enforce 
It under s. 140 

If the party requires a jury, the Magistrate shall under s 138 forthwith apixiint a jury and fix a time for 
the return of the verdict No procedure is prescribed for conducting proceedings licfore the jury, but evidence 
must be adduced before them to enable them to come to a decisioa If the jury decides that tlie order is 
reisonable or proper, the Magistrate may make the order absolute and enforce it under s 140 

If the jury modifies the order, die Magistrate may or may not accept the modification. If cither the 
jury propose a modification which the Magistrate does not accept or the verdict of tlie jury js adverse, die 
Magistrate must drop all further proceedings. 

If owing to the default of the party proceeded against the jury is not appointed or if the jury do not 
return any verdict, the Magistrate is at liberty to proceed and pass such order as he ma> think fit under s. 140 

IS, Preceedlagi aoder eectlea 133 are ex>parte— The proceedings under this section are entirely 
extKirte The report or other information whtch the Magistrate has received before making the conditional 
order is not evidence against the opposite party, 24 C. 393. But under s. 137 he is bound to take evidence before 
making the order absolute. .S'r^Abo20 C. W. N. 117L See&XsoV A. 311. 

46. Party affected by order ihoald hare an opportaolty to show cause —A Magistrate cannot pass an 
order for the removal of a nuisance without calling on the parly to show cause wh> the order should not be 
passed against him and w ithoiit hearing the objections even if they are filed after the time fixed for their pre- 
senuition, but before he takes up the case When that party appears to show cause tin. Magistrate is bound to 
take evidence under s 137, 8 C. L. R. 431 j 26 W. R 7 , 11 B, 375 , 13 C. W N CCLXXXIII He is also Iwiind, 
when required by a party, to compel the altcn<Laiice of his witnesses, who liemg summoned, do not apjseaf, 

6 C. W. N. 343. An order by a Magistrate under tins section for the removal of a nuisance does not become 
absolute until an opportitiiity is given to the person aflected b> it to show cause why the order should not 
lie earned into effect, 21 W. R.86. See&XM 20 C. W.N. 1171. 

47. When party falls to comply with conditional order, it becomes absolute. — When a Magistnic 
accepts the infomvatton, and bases a conditional order upon it, and when the party .against whom the order is 
made neither docs the act command, nor lakesaaion to vacate the order Xht,exf>arte information J»ccomes 
conclusive evidence and the omission liecomcs penal and subjects the part> concerned to the penalty prcscrif>ed 
h> s.lR8,I P C,12M.473atp 478, IS A. 577. Similarly, where Uie time fixed iii the order has bven allowed to 
pass without protest or compliance halnlit) to pumshment attadiqsal once without a necessity for further 
notice provided lor in s. uo, 31 H. 280 Ilut see 20 A. 901. 

43. QaetUon of Jarlsdlctlon mast be raised before refereBce to Jacy.— \\ hether the proceevhngs 
In^lltuled under this •action do or do not conic withm its purview must licdecidevl at the tnal on point raised 
and befcfrt anj n fcrxnce to the ]ur) , 9 C. W. N. 173. See, hovrevcT. 18 & W. K. 1149 » 19 C L. J. 63L 

49. Procedure when a bona fide claim Is aet op.— If the part> proceetlcd against raises a question 
that the pathw-aj i-. not a public propeny within the meaning of section l33 tlie Magistrate trying the case 
slHuild lie careful not onl\ to decide as to whether the pathway in question is sittutcd onapnvate land or if it 
IS lor jniblic itvc. but 1 m. should, even when the claim cm the olijection is not sulistanuated, find whether the 
claim \~,Son%jide or ls set up only to oust the junwliaioncrf the Com. If ib- Magistrate find> that the claim 
which Is set up IS a mere pretence, he should then jeooecil to ptss a final order and make the rule issued by 
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him absolute If, howe\er, he finds that the daim, although not substantnted is not mere pretence and 15 not 
raised to oust the jurisdiction of the Court, but tint it is raised bona fide, he should stay his hand and refer the 
party to Civil Court And if the party within a reasonable time does not have recourse to the Civil Conn the 
Magistrate may then proceed to make the rule absolute /VrSiiARFUDOis, J , in 42 C. 158. ' 

Magistrate must take et idence — See s 137 and Notes thereunder 

Magistrate must give reasons for his finding ~K Magistrate should give reasons for holding that 
claim IS not bona fide, 18 C 684. 

60. Magistrate, and not Jury, ihoald decide whether way U public or private and whether cUfm 
Is bona fide 7— The jury is not competent to decide whether the wa> is public or not, for the Magistrate cannot 
institute proceedings under s 131 nnd appoint a jury under s 138 unless he finds the way is public, 3 C.W.lf. 343. 
The Magistrate should himself determine prior to the appointment of a jury whether the claim is bona fide Or not, 
26 C. 869, 4 C. W.M.596{ 31 C.979 ; 10 a Vf. N 645 = 4 Cr. L. J. 42 ; 14 C W. N. 544 » 11 Cr. L. J. SOS; 3c.L. 
J. 360 = 3 Cr. L. J. 331 and Notes U and )S to s. 138, S C. W. N 173 , 19 C. L J. 631 »= 18 C. W. N. IH3 _ 
13 Cr. L. J. 513 and Note 4 to s 135 See also 2 Pat. L 3. 67, see 4 Lah.224 

51 Vfhea party appears Magistrate msst make Jndielal inqniry and record evidence.— 5<r^ Notes 3_s 

to s 137 

52. Prevlons Illegal orders no bar to fresh proceedings. — Where pres lous orders on application under 
this section are passed Without taking an> evidence, a Magistrate is bound to make judicial inquiry and decide 
the case upon the merits. The mere fact that previous applications had been rejected would not preclude a 
hubsequent inquiry into the merits of a similar application under this section, 11 C 271. See also 42 & 702. 


VIII,— ORDEBS NOT WITHIN THE SCOPE OF THIS SECTION. 

53. General order prohibiting nalsaneet illegal.— A general order or proclamation prohibitins nuisance 

cannot be issued under this section The order must be directed to an> special class or individual Otherwise 
Its disobedience will not be punishable under & 18S I P C A first<lass Magistrate issued an order presumably 
under this section, prohibiting the establishment of cotton ginning yard» m the \ ilhges of— Taltika. A copy of 
the said order wa, posted at the bhavara of each village The accused having established a cotton gin m 
contravention of the above order were tried and convicted under s. 188, I P C , snd sentenced to pay a fine of 
Rs 10 each, Ar/if, that the conviction cannot be sustained, Ratanlal 342 A JMagistrate cannot pass a general 
order directing the public not to frequent the roads and public places at the villages of P between certain 
hours, and a conviction for disobedience of such orders is bad, 12 C. L. H 331. A hortatory proclamation 
issued by a Sub^ivisional officer, calling upon the inhabitants of a town to keep themselves well supplied wuh 
pots filled with water upon their roofs and also with hooked sticks lor use in beating out fires, and laying down 
certain precautions to be observed while cooking and in the use of fire generally throughout the dry Season 
not being addressed to any particular person and not fixing any time or place for the consideration of 
objections against such order, was held not to be an order, the disobedience of which is not punishable under 
s Jits, I P C i P.393 

(») The order must be issued to partnular persons order must also be addressed to a patu 
cular person or persons 16 C. 9. It cannot be addressed to the public at large as m the case of orders under 
5 144 

54. Order must not be vague and Indefinite or ambignoas — An order issued under this section must be 
such that the persons to whom it is directed must be able to learn from its contents what it is they are to do 
for the purpose of complying with it Where a conditional order which waslngue and indefinite had be^n 
made absolute, the High Court set the order aside and dedined to send the case back for reconsideration as tlie 
conditional order itself was bad.llC.L J. 114 = 11 Cr.L J 213 Ifthe order be ambiguous and open to two 

interpretations iheonemostfavourable to theaccusedmustbeadopted and not the other,16C.9atp 13, 44 C 61 

55 No ancoaditloD&I order can be passed under 8 133.— Every order must appoint a time withm 
which and a place where a person to whom it is directed may appear before the Magistrate and move to have 
the order set aside or modified 9C.637. 

58, Illegal orders cannot be pasted under the cloak of execotive authority.— Jarfsdicfloa of Magi^. 
trate confined to cases specially mentioned — The authon^ of every Magistrate to do any act as Magistrate c,r 
as Collector if such authonty exists must ultimately be found in the powers conferred by Parliament It is a 
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mistake to assume that because an officer is an executive officer or a judicial officer, he has any power to Inter 
fere mth private or public persons which cannot be derived from a lawful ongm, vt: , the Acts of Parliament, 
17 A. 455 (F.B ) A Magistrate’s powers under this section are confined to the instances specially mentioned 
therein which does not confer general power upon a Magistrate to pass any order he may consider 
necessary for^ the protection of the public health. It is only from a thoroughfare or public place that 
a Magistrate is at liberty to direct a nuisance io be removed, 22 W. R. 19. He cannot aa when merely a 
private nght is infringed, 25 W.R. 4 (») or</^r— An application to have it declared that a certain 

place was one which could be used for cremation purposes would not come under any of the clauses of this 
section, 24 W. R. 6. ' 

(lO Custody o/ children —’Thys section does not empower a Magistrate to pass an order regarding 
the custody and guardianship of children, Weir II, 66. 

(iff) Oter prohibition of objectionable accompaniments to religious ceremonies — This section applies 
only to an existing phj'sical obstruction or nuisance which is capable of being removed It canhot be made use 
of to put a stop to and prohibit certain objectionable accompaniments to ceremonies practised by a religious sect 
to the discomfort and annoyance of the majority of their townsmen, 1901 A. W. N. 126. 

(iv) Prohibiting persons from dnnting the water of a welt— A Magistrate has no power toorder 
a person not to dnnlc the water of a cerum well and prevent othen, from dnnking it, 1893 A. W N. 143. 

(t/) Order toelose a graveyard —See 12C W.N.70. 

(vt) No power to direct neyj dram bang put This section gives no jxjwer to a Afagistrate 
to order the construction of a nevv dram, 1900 A. W. M. 138. 

57. Order noit conform to the provisions of s. 133.-'(f) Verbal order is illegal Cr. L. J. 24. (C.) 
(ft) Proper order at to excavations is to fence them and not to fill— A District Magistrate passed an order 
under thil section requiring the petitioner to fill up the excavntions made by him in taking out earth for bucks 
tha^were being manufactured by him within the limits of G and to bung them up to the level of the adjacent 
lands to make the land one whole level and to take such steps as would not leave the possibility el any 
accident happening , held, that the order was illegal, as assuming the excavations to be adjacent to a way, etc, 
which was or might be lawfully u>ed by the public or to any public place, the Magistrate could only order them 
to be fenced round and not filled up, 22 B. 714 See also 31 U, 230. 

Put where an excavation u a nutsance it may be filled up ->The order of a Magistrate should 
be confined to a direction to remove the nuisance complained of Where a tank is used as a reservoir for water 
a Magistrate’s power extends only to having It in order to prevent accidents but where it is proved to 
be injurious to the health and comfort of the community he may treat it as a public nuisance and cause it to be 
filled Up 10 W. R. 27 ; 2 W. R. 36. The proprietor ought to have the discretion allowed him as to the mode iii 
which he w ill remove the nuisance caused by (he tank. If the Magistrate is compelled to direct the excavation 
of the tank the actual cost of excavation can alone be charged against the proprietor, at whose disposition the 
soil taken out in the course of excavation must be placed. 10 V. R. 51. 

(in') Form of order when burning ground ts a nuisance — If a Magistrate finds a burning ghat to 
be a nuisance, he cannot order its removal, though he can order the removal of the nuisance, t.e, to take such 
steps as would result in the cremation of corpses at the burning ghat ceasing to be a nuisance to the public, 
23 C 423 See aUo 12 C. W. N.70. 

I {tv) Form of order when forge tsa nuisance —When: a Magistrate purporting to act under ihis 
section ordered a forge set up by /. to be removed on |he ground, that the sparks from it might set fire to cotton 
stored in an adjoining building belonging to a third persoa Held that the Magistrate was not justified m 
ordering the summao removal of the forge, but he should have only directed L toalter its construction so that 
sparks shall not issue out of It into the open air when it is worked RaUnlal 872. 

IX,-FURTHER INQUIRY. 

53. FBflher Inqttlry.— Where a Magistrate has d r opped proceedings under this section a District 
Magistrate or Sessions Judge has no power to order further inquiry s <37 not being applicable, 24 1 393. The 
proper course is to refer the matter to the High Court, 23 C.423. See also 21 W. R. 86 , 14 C. W. K. LY. 

59 RevlTol of proeeedlDgs prevloBsly dropped-—/’ app'ied to tbeSub-divisional Magistrate totake 
pnxeedings under this section in respect of a ninsanoe caused b) / In the cotuseof the inquiry, owing toa 
representation of pt 'lukhiar, the proceedings were dropped. Subsequently /* obtained tom the District 
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Magistrate an order under this section in respect ol the same matter It was objected thit the tnitter ha\ing 
been once disposed o{ by the Sub-divnsional Magistrate, could not be revised by the Distnct ^Ia£lSlra^e or any 
other Magistrate ; held, that there was no such bar In law, the question involved being one of fact, depending on 
the circumstances of each particular case, whether fresh proceedings should be started or not. The question 
whether the matter properly comes within the sectiontittist be raised and decided at the trial, 5 C, W. H. 

But a party has no right to compel the Magistrate to move in the matter after he has dropped proceedings 
1«C.W.N.CXCIX. Vote S4 above 

But m an Allahabad case^it was held that, whereon a complaint made hy a private person that ode/ 
had constructed a platform on a public road and the Migistrate issued a nonce on J to show cause why the 
platform should not be removed took evidence and loots, into consideration the report made by a Deput> Magis- 
trate and ordered that such portion of the platform as might be obstructing the high way be removed ; helii— 
that the initial order was perfectly gootl, but the final order being vague, the case could be sent back for bwh 
enquiry 23A.L. J. i3. 

60. High Coort will not Interfere where Hagistrate has dropped proceedings,— A Magistrate to whom 

a complaint had been made against persons alleged lo have obstructed a public thoroughfare issued order to 
them to remove the obstruction or to show cause agiiast doing so, and then made over the case to a Deputy 
Magistrate to take the evidence of the witnesses, and on his report that the road was a private road, let the 
proceedings drop, held, thit die Msgislraie was coni|>etcnt to do so, being satisfied that there was no groi'nd 
for hts interference, and that the High Court vvould not, on revision, consider the value of the evidence ot* 
which the Magistrate acted. 1 C. L. R. 436 . foUoujed <n 8 C. 833 U c. !>. R. 235. 

•' X.— APPEAL. 

61. Ha Letten Patent appeal from the order of a tingle Jnd^e of a Chartered Hi|h Conrt— Orders 
passed under Chapter X are orders in a enmtaal inal and no Letters ]\nent appeal lies therefrom, (1913) H. V- 
N.2IOa.l6 Ce,L.L 349. 

XL— REYI8IOH. 

62. Interference by High Cenrt in revUIon.— In 8 B. Xa R. 417, it was held (under s 308, Act XXV of 

1861), that if the Magistrate makes inquiry upon die evidence before him, be does not act without junsdicuoti 

or in excess of jurisdiction The High Court cannot set aside his order except on an error in law or an exc^s 
o! jurisdicttoo. U is not a ground for interference that the Magistrate has come to an erroneous decision upon 
the evidence. But proceedings under this section being judicial |srocecdings they are open to revieio by the 
High Court on an error m law See also 9 B. H. C. R. 160, which overrules 4 B. H. C. B. A. C. 150. See 7 B. 
L. R. 419. 

63. Where Magistrate acta apoo the cTideace before him, the High Coart will net Interfere^ 
WTiere a Magistrate had ordered (under s. 30S, Act XXV of IWl) the suppression of a trade or ocaipation a» «■» 
nuisance, as injurious to the health of the community, the High Court will not interfere unless they find either 
that there w as no reasonable ev idertce before the Magistrate of the trade being injunous to the health or comfort 

his order for 

suppressing the trade w as not reasonable and proper The finding of fact by the Magistrate is correct, unless 
there ts not on the record any evidence to warrant such finding, 7 B. L. R. SIB. 

61. Orders under a. 133 may be revived —An illegal order made by a Magistrate under this section 
may be revised by the High Court under s. 439 read with ss. 435 and 423, cl (c). 42 B R. 1635; 8 P. R» IStH* 

65. Orders under a. 137 may be revieed.— I C-I^ J. 434 = 8 Cr. L. J. 439 ; 7 B L.R-516; 2 B. H. C. R- 
Cr.Ca 334. 

66. Terdlct of jury cannot be Kferred to High Court —See Note 22 to s. 138 

67 High Court cannot revlie executlre ordtra except when a person is punlihed for iU dUobedlence.— 

See 6 C. 89 and Note to s 243 '' 

XIL-NATURB OF PROCEEDINGS. 

68. Petion proceeded againit ii not an accused pereon— Proceedings are civil rather then crlmlna] 

Troceedinga under this section are more of the nature of civil than of criminal proceedings . and a party to su4» 
a proceeding \^x\o\ «n accmed vvithm the meaning ofs312, and there is nothing to prevent his beidS 

examined on oath w that if such a person gives filse evidence he may be prosecuted tor an offence und^ 
s- 193, 1 I’ C. The Word .iccused does not necessarily mean and include any person over whom^ Magistral 
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or other Court IS exercising jurisdiction, 2C.L.J. l<9es9C.W.N. 983. See, however, i8 B. 661;2lX.107 
and 23 C. <93. In (1915) H. W. N. 2<0 16 Cr. L. J. 349; it was iaij! down that the fact that in such proceedings 

the person proceeded against is a competent witness on his behalf does not make the proceedings anj (he less 
a aiminal tnal and theretore it was held that no Letters patent appeal lays against the order of a single Judge 

XIU.— ORDERS UNDER THIS CHXPTER AND CIVIL PROCEEDINGS. 

69. Civil salt to set aside the order does notlte. — It is not competent to a Ci\il Court to set aside 
the order of a Magistnte made under this section, on the ground that such order was made without jurisdic 
tion, because the land with reference to which the order was made IS pnvate property and not a thoroughfare 
or public place But it is competent to a Civii Court irrespective of any order made under this section, to try 
the question whether the land avhich lormed the subject is pnvate property and not a thoroughfare or public 
place, as between the parties to such suit and those who claim under them, 6 C. 291 b= 7 C. L.R. 433. Sub-sec (2) 
is in accordance wiUi 3 B. !■. R. Appx. 43 ~ 11 W. R.434 (CIvA Civil suits will not he to set aside an order 
duly made by a Magistrate under this Chapter, or to restrain him from carrying out such order into effect, 4 B. 
L. R. 24 (F.B.) and 12 H. 475. See 14 C. 60. 

70. The opposite party may lastitnte & aoU for declaration of his right.— A suit may lie for a 
declaration under s. -li of Ihe Specific Relief Aet, 1877, against anyone of the public who claims to use the lands, 
as a public road To such a suit it is unnecessary to make the Secretary of Slate a party and it is not 
b.irred by an onler under s. 137, 19 C. 460 (F.B) oierrultng 14 C. 60. See 17 B. 293; 8 N. P. C. R. A. 
a 94; 6 B. 670 and 672; 19 W. R. 426 (Civ.) , 6 C. 291; 7 Bnr. L. T. 23 s 15 Cr. L. J. 259. In 6 B. 670 it 
was held, where a Magistrate deebres certain bnd to be a public tiioroughfare, or p.art of a public thoroughfare, 
the party dissatisfied with the Magistrate s order cannot sue tlie Magistrate, but must sue the Secretary of Stale 
for indta. 

71. When party Institatlog proceeding can be itted for damages.— The party aggrieved by an order 
under this section cannot sue the parties who instituted the proceedings before the Magistrate for dam iges, 
unless he can show that, in taking such proceedings, they were actuated by malicious motives against him, or 
intended wrongfully to injure him, 2 B. L. R. 8. N. XT; 2 B.457. 

72. Magistrate's order b not a coBcInsive determination of title.— A Magistrate's order under this 
sectionis not a conclusive determuution of the question of title , iherefare a person aggrieved by the order can 
tiring a suit for declaration of title against Government, and since public roads were vested in the Government 
of Bombay, they were interested to deny plaintiff s title to the land, 17 B. 293. 

73. Claim for Jnry does not operate as an estoppel.— A person who on receipt oi an ortivr of a 
hlagistrate under this section decbnng tl»e existence of a right of w.vy over such jiersoii!, Ixnd, dcniaiids the 
appointment of a jury to try whether such order was reasonable, is not iheretiy stopiied from afterwards suing 
to establish his right to the exclusive enjovmem of such bnd Per 1-ielo, J, 6C.291ss7C.L.R. 433. 

‘Service or notifica- 134 . ( 1 ) The order slmll, if practicable, be sentU on the person 

tion of order against whom it is made, in manner herein provadetl for service of a summons 

(2) If s.uch order cannot be so served, it shallln. notified by proclamation, pullll^lK<I m 
such manner as the Local Government may by rule direct, and a copy thereof shall be stuck up 
at such place or places as may’ be fittest for conveyinjf the information to such person 

Notes.—!. Orders most be served on Indlvldeals persoDSlIy.— The proviMons nf Ch-apier X con 
template ottlers to Ijc directed and served on |>cpwis individually and twi addressed generally to the public at 
large by a prodamat!:m, 8 A. 99 ; 12 C. L. B. 23t. 

2. Absence of personal service does not make order UlefaL It b iBficIeat if order is tomthew 
bfOBght to notice of those concerned.— The mere non^crvice personally of a notice to rimiove a nuis.ince is 
iK)l a sufficient ground to set aside the 'iagistrate'sorxkr, when it appears thallhe ptrtiej did not lake th^ 

ob)eciionl>eforetheMagislrale. and that they in fan admitted knowledge of the existence of the notice and 
sought to excuse Iheir f ulure to ol<ey it, 5 W. R 4 The terms of this section and the notification nude \ty tlic 
Bengal Govenimeni thereunder .i-» to |)rximu1gation and issue of an order, are dircaory , but an omission to follow 
sttlaly such direction, though it is an irregukvnty.docs not invalidate the order Where, therefore. It is sJr>v»n 
that the order has l<en Isought to the aaual kowledge of the person sought to be affected !•> it. such omission 
docs noi jirevem the case conmig wiihm s. ISS. L P. CL l> C. 9; 12 X. 475. Similanlv, when the notice was 
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served on the agent and the principal was undoubtedly aware of i!, 30 A, 38< When the order is aimniunicated 
to those concerned before it was made absolu^^te, it h imoiatenal that the metliod m which it 'vas brought to their 
actual notice was not strictly in accordance with the provisions of this <ieCtion, 2 P. R. 1900 = 24 P, L. R. 1900. 

3. Made of pnbllcatlea of proeJftniatfoB.-The proclamation referred to in this section shall be pub 
fished bj notification in the Bowbay CoveruMtnt Ci-cUt and in such local newspaper, if there be any, as the 
Magistrate issuing the proclamation thinks fit, and ty beat of drum at the place where the order notified bj a 
proclamation is to have effect Noh^ealton No 6067, dated Uth October, mi^Bontbay Goverrunent Gazelle, 
Fart I, p 866 In Bengal, the proclamation should be notified by beat of drum at the place where the nuisance’ 
to be abated or removed is situated Calcutta Gasetle, 1183, III,p 245 

135, The person against whom such order is made shall — 

(a) perform within the time “and in the manner” *spedfied in the 
order, the act direcial thereby , or 

(A) appear m accordance with s.\ich order and cither show cause against 
the same, or apply to the Migistrate b> whom it was made to 
appoint a jury to try whether the same is reasonable and proper 

Notes.— 1, Applleatfon for jury malt boar •lamp-— The application must bear an 8 annas Court fee 
stamp under Sch. Ji, Art I of the Court Fees Act VII of 1870 After such an application, the Magistrate i« 
bound to appoint a jury He cannot decide the matter by a local imjuir>, 2 0. L. R.509 ; Weir II, 63. See z\30 
9 Bom. t. B. 30 as 5 Cr. t. J. 97. 

2. Party cannot ihew came and alia apply for the appolotmeot of a jBry.-'7/ie party against whom 
a conditional order under s 133, is made, cannot both show cause against the order and ask for the appointment 
of a jury. The present section gives such a person the right to adopt either of the alternatives. If he adopts 
the former alternative, the Magistrate is bound to take action under s 137, and if he adopts the second alter< 
native, then the Magistrate is bound to take action under s. 138, 13 C« W, N> 367. 

3. Application for Jnry way operate as waiver of plea of booa fide claim.— H a personagainst whom 
an order is made under s 133 applies for a jury under this section, he is bound b> the verdict ot the jury and 

. . . . r» . 

• • d 'Ji. • ■ • ‘ ; j I . • s 

of right to the subject of contention and to have this claim detcmimed by the Magistrate before the jury pro 
ceed with the matter, 7 Bar. L. T. 23 is Cr. L. J. 259. But his application for a jury does not affect the fact that 
the question of the expediency of disconlmuiog the alleged nuisance which has been referred to tlie juiy ought 
not to have been so referred, 23 W. R. 72. 

4. Case can be referred to Jury only after (he Hagbtrats decides that there is a public right 
of way.— It 15 only when the Magistrate is competent to pass an order unv er s J33 that a jury can be appointed 
to consider whether U iS a rCasonabJe aad proper order, and a AJagistrate has no jurisdiction unless he finds 
that the way alleged to be obstructed is one vthich i» or may be lawfully used by the iniblic. The jury is not 
competent to decide this question, for the decision of Ibis matter Effects the right of the Magistrate lo interfere 
under s 133, 3 C. W. N 345} 10 a W. K. 845; 7 Bor. L. T. 23= 13 Cr. L. J 859; 19 C. B. J- Ml = f 8 C. W. N. 
ll« = 18Cr. L. J.S15. In 31 tk979, (k9 W.K, 72^ xt was held to be not a proper reference to ask the jury to 
decide whether there was a public right of way See also 12 C. 137 and 696 , Jg c. 564 ; 4 C. W. N. 896 ; 26 
C. 889 5 B C. W. fi. 143 ! 3 P R. 1903 ; 8 a 878 , Weir II, 61 j 17 C. 869 , 33 & 278 ; 6 C. W N. 886 ; 3 C. b. 
J.&60 = 3Cr.i:..J.831;10C. W. N.8i3»4Cc. L. J. «3; 14 C W. K. 544 = ll Cr L. J. S03_ .Srr Notes SO— 

52 under s 133 4 Lah. 224. ' , ' , , ,, 

5. Before which Magistrate has the party to appear.— ilres 133 ( 1 ) and Notes 12 and 13 thereto 
136. If such person does not perform such act or appear and show cause or apply for 

Cowsenueoce ot bi appointment of a jury as* required by S 135, he shall be liable to the 

failingtodoso * Penalty prescribed in that behalf m section 188 of the Indian Penal Code, 

and the o rder shall be made absolute 

*Worda in inrerl.dcnnmctww* added Ir act XVIII cf 19}S 


Person to whom 
order is addressed to 
obey or show cause or 
claiin jury 
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SS 134 137] 

Kotes.-~l* Panlihment for dtsobcdienee of order —** U'hoever knowing tliat by an order promulgated 
by a public sers’ant ]a»full> empowered to promu^ate such order be is directed to abstain from a certain act 
or to take certain order with certain property in his possession or under his management disobeys siicli direction 
shall, li such disoliedience causes or tends to cause obstruction, anno>ance, or injury or risk of obstruction 
annoyance, or injury, to any person lawfully employed, be punished with simple imprisonment for a term which 
may extend to one month or with fine which may extend to two hundred rupees or with both and if sudi 
disobedience causes or tends to cause danger to human life, liciltli, or safety orcausesor tends to ciuse a not 
or an affray, shall be punished with imprisonment’^ either description tor a term which may extend to six 
months or irlth fine which may extend to one thousand rupees, or with both 

Explanation ^\\ is not neces^ary that the otfender should intend to produce harm, or contemplate 
his disobedience is likely to produce Inmi It is sufficient that he knows of the order which he disobeys and 
that his disobedience produces or is likely to produce liamL’ S 188 f P C Proceedings under s ]88 I P C, 
can be taken only subject to the pro\ isions of Rs 195 and 487 of this Code 

2. Prorbloni of lectlon are itrlngeat— The provisions of this section are stringent, because the intern 
tion IS to create facilities for conditional orders, winch Magistrates nre aulhonzed to pass under Chapter X in 
order to prevent danger to the public becoming final without needless d^lay and thereby promptly to ensure 
public safety, 12 V. 475 at p 478 i 

3. The validity of an order after It becomes absolnie cannot bo^qnestlone^ —Though s ‘tSS refers* (o 
the offender as a person directed to abstain from a certain act, or to take certain order with certain property m 
Aii ponesiion or under hit management yet It is not competent to the accused to re-open the questionof 
possession, etc, by reasonof this section which conclusively presumes that the conditional order w'as correctly 
made. The words /Ao/ May mean for his failure to comply with Ibexequirementsof 8 135, 12. H. 475 at 
p 478 When once an order has been made absolute it is not competent for the party affected by it to go behind 
It and question its validity in any way, 13 A, 577. Or re-open the question of its vatidiiy In any other proceeding, 
2 P. B. 1900 OB 24 P. L. B. 1000. 

4 Bat order made wlthoat JarUdictlon maybeqnestioned —In distinguishing the case from 12 U. 475. 
the Court in 20 A. 601 observed ‘ that the subyea matter of the order therein being a tank or w'ell m a public 
street, fell within the jurisdiction of the Magistrate and within the powers conferred by s 133 and the succeed 
mg sections. The ground of contention upon whidi the conviction was impeached m that case was not that 
the order made was one of such a natote that the Magistrate Vras not empowered by the Code to make it, but 
the person upon whom the order wns served was not the person who was responsible for the existing 
state of things, or who ought to hav e been made the subject of such order while In this case what we have to 
consider IS whether the public servant making the order mquestion is lawfully empo\(ered to 'promulgate that 
order, as the subject matter of it being in a compound iS without his jurisdiction.” 

« . V J T " 

5 No further notice wader t. KO necessary before prMecoUon.— A {^rson who allows the time fixed 

by an order under s. 133 to pass by without compliance^or protest may be'proceeded against under s 188,1 P 
C , without a necessity for a further notice under s HO, 31U 230. also 31 A. 577; 12 U. 47S. ' * 

6 Magistrate cannot proceed nnder this section if party appears and shows cause. — H upon the 
appearance of the accused the Magistrate, without taking his evidence or asking him to produce any proof of 
his statement that the land on which the dam was had been sold by him to another person a year before at 
once sanctions his prosecution under this section theconviaion will not besiistiined as the Jfagistrate was 
hound to take evidence and make some inquiry under s. 137, 1 Boro L R 783. 

Procedure where he 137. (1) If he appears and shows cause against the order, the Magis- 

appears to show cause, trste shall take evidence in the matter as in a summon-case 

(2) If the Magistrate, is satisfied that the order is not reasonable and proper, no further 
proceedings shall be taken in the case 

(3) If the Magistrate is not SO satisfied, the order shall be made absolute 

Notes.— 1 Usglitrstti boond to take •Tldence.r-^^ere a person to whom an order has been issued 
under s 'l33 ap^rsto show cause against such order, the Magistrate Is bound to take the evidence, even If 
ihe accused appears after die lime fixed, Uit before the case is taken up, 8 Ck L. R. 431 ; Kstanlal 320 i 1 Bom. 
L. R. 783; 11 B. 875 ; 28 V.It.7. Both ss. 137 and 138 are imperative in their terms. The Magistrate has no 
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discretion in the matter, 13 C, W, N. 367 ; 42 C. 702. A Magisiralc cannot act on hts own opinion, but is bound 
to take evidence as a basis for the order he has to make Otherwise the order will be uUta vtres and illegal, 
IIB 37S 5 Weir II, 62. JV/ also 32 P. R. 1917 (Cr); 23C. W.N. 10S4;20 A. E. J. 8S7. 

1-A. In an inquirj under this Chapter the Magistrate should proceed to take evidence in support of 
the ordfer before the person asked to show cause against it is called u[xin to produce his eiidence, 18 
Cr. L.J. 843. 

2. Magistrate cannot act on personal local InTesUgatlOQ wUhont taking evidence. Waiver bjr party 
cannot confer Jurisdiction. —The language of s 137 is impenttue and if the party appears to show cause the 
only course open to the Magistrate is to take evidence The law^oes not ccmtemplate that he should act as an 
arbitrator as public rights are involved Even if the parties agree to abide bj the decision of the Magistrate, 
based not upon evidence legally received but U|x>n information gathered mion local iiujuiry, the order of the 
Magistrate cannot be supported No w aiver on the part of the parties couldconfer upon the Magistrate s 
authority to act in a manner not prescribed by the Legislature, 40 C. L. J. 482 « 11 Cr. L |J. J. Where a Magis 
Irate made an order under tins section for the removal of a fence without recording' any eudence or drawing 
up any formal proceedings but acting merely on a local inspection, it was held that the procedure Mas 
altogether bad, 13 C. W.M. CCEXXXIII. A Magistrate cannot without calling upon the respondent to adduce 
evidence, make the order absolute relying on his own inspection 17M. L. T 142 » IB Cr, L. J. 207. .Jeealso 
r w. ^'7' ;?'• r W'. V . • > ...i,, 


so as to vitiate the proceedings, 47 B. 89. 

( 3. Magistrate cannot drop proceedings withoat taking evidence when opposite party ihovi easse.— 

Where in a proceeding under s J33 in respect of an alleged obstniction ol a public way, the Magistrate made 
a conditional order, but dropped the proceeding on the oppo^te party showing cause without following the 
procedure laid down by s \Zi , held that as the Legishlure has directed in the event that had happened that 
the Magistrate should take evidence m the matter ns in a summonsose, and in so faras he had failed to do 
{hat he hsd not performed the duty cast on him by law ft would be open to the Magistrate to consider when 
that evidence was taken, whether there was a complete answer against the opposite pirty or whether it Was 
not a proper case where the parties should be referred to a Civil Court, 42 C. 702. 


I , 4. Parties cannot compromise nor Magistrate aet as arbitrator.— A$ m a proceeding under s 133 

public rights are involved the matter must be determined upon legal evidence and not made the subject of 
compromise by the disputing parties The law does not contemplate that the Magistrate should act as arli 
trator, 10 C. L 3, 482 -=11 Or. L J. 1. This section is iinperaine and mandatory A Magistrate cannot act 
as an arbitrator even if parties agree to it, but he should record evidence as if it was a summonsHrase and then 
dispose of the case, 29 C. L. J. 349 =21 C. W. N. 926. ^ ^ 

6. Magistrate most take evidence on the matter of complaint as also the evidence of the opposite 
party. — ‘ Shall take evidence in matter the” means shall take evidence upon the matter of the complaint 
and not simply the evidence which the opposite party might offer The report or other information which the 
Magistrate had received before making the conditional order is not evidence agimst the opposite party, the 
proceeding under s 133 b6ing entirely ex parte, 2% C.399 ;9 C. 875 ; 21 W. R. B4 ; 11 C. 271. 

6. As in a summons-case, the complainant most begin —The complainant has to start proceedings 
by adducing evidence and then the party showing cause may produce his own evidence if so advised 
When this Ins been done and not before the Magisirite can make the conditional order absolute if he finds 
sufficient reason for doing so, 31 A. 4S3/o//ou^ff^24 C. 399. The opyxisite party is not bound to produce any 
evidence until the party who has set the law in motion has produced his evidence, 11 A. L J. 931=15 Cr.L 3. 
23120 A.h 3.692. 


7. Doty of Magistrate to compel the attendance of witnesses.— When in a proceeding under s 133 
the defendant applied for the summoning of certain vwtnesses and also applied on the day of hearing to the 
Magistrate to compel the attendance of certain wUnesses who had been summoned, but did not appear, and 
the Magistrate merely ordered the application to be filed and made, an order against the defendants Held 
that the defendant had a right to call upon the Court to compel the attendance of witnesses, 6 C. W. N 948. 


absoUts.— When 


i-appearance of objector on adjonrned day— Power of Magistrate to make the order 


» person appears on the day fi 


to notice issued under s 1J3, and showed 
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cause, h»s ^nb«wjuent failure to appearand produce cMdence on tlic adjourned heaniig does not justify the 
Magntnte to piss the fiinl order absoluU until he satisfies liiniself from evidence recorded before him that 
there wss unlawful obstruction, though the absence of the defendant might be some ground for dispeii'.ing uith 
an> but acr) fonnal eaidence, 2 Bom. L. R. 818 

8. A eoDdltioDftl order made abtolote after ft lapse af yean owlnj to non-appearance of objector.— 

Where a conditional order passed m 19 tG was made absolute tit 1920, the High Court treated the 'fun! oriler as 
resting on no conditional order and retcrsinl it, 23 Bom. L. R. 844 ' 

9. Illegal order cainot be made absolute.— All that a Magistrate can do under this section is to make 
absolute the conditional order passed under s 133 Where, tlierelore, tJie conditional order is one uhicli the 
Magistrate had no jurisdiction to make under s. 133, the subsequent order under this section is also illegal, 
Ratanlal 516 ; 16 Cr. L. J. 24 (&) 

10. Beeond-clau Bfaglstrate other than the tfaglstrate Iiinlng the rnlo may make the order 
absolate.— .See Note 12 lu s 133 

11. Finality of order.— Reference to a jury is entirely optional huIi the jaerson against uhomthe 
order has been made , but if he applies for n jury, he is bound b> their verdict If he docs not apply for a 
jury, but prefers to show cause ngainst the Magistrate s order, the fiiuht) of that order after termination of die 
proceedings would be none the less binding, 14 C.50. See Notes 3 .and 4 to s. 136 

12. Where a claim of right raised in answer to order under s 13J wns found to be bona Jlde 
and It was ordered that, unless the party sought to esublish his right in a Civil Court within a limited time his 
bonafides would be again questioned in a Criminal Court . keid. that ihe Magistrate should not have made the 
order w ithout t iking ev idence adduced by one side or the other, 23 C. V. N, 774. 

Procedure where he 138 , (1) On receiving .an application under section 135 to appoint a 

claims jury Magistnit shall — ^ ^ 

(a) lorthwith appoint a jury consisting of an uneven number of persons not less than five 
of whom the foreman and one-lialf of the remaining members shall be nomin.ated by such Magistrate, 
and the other members b) the applicant , 

(5) summon such foreman and members to attend at such place and ,time as the 
Magistrate thinks fit, and 

(c) fix a time vvUhm which they are to return their verdict 

j (2) The time so fixed may for good caust shown, be extended bj the Magistrate, 

Rote*.— 1. For Form of the Magistrate s order constiluung a jury, wSch V, No 17 

2. Ponlshmentfornot attending at ft Juror —Intentionally not obeying a legvl order to attend at a 
certain place m person or by ngeiit, or departing therefrom v\ilhout authority, is punishable with simple impri 
sonment for one month or fine of 500 rupees, or both. In case such disobedience be made to an order requiring 
personal alteiidince, etc., in a Court of Justice it is punishalde with simple imprisonment for si* months, or fine 
of 1,000 nijiees or both— b 174,1 P C If the summons does not mention the phee or time of the day at which 
the juror is required to attend, he cannot be convicted for non-attendance 5 A. 7. The Migistnte should aKo 
give instruclioiis as to whit the jury is to do 2 B. H. C. R. Cr. Ca 384 

APPOINTMENT OF JURY. 

3. Appointment U iroperatlYe —This section leaves no discretion to a Magistrate. Jle must appoint a 
jury if the petitioner applies for it, Weir 11, 63; IS C. W* M. 307 « 10 Cr. L, J. 494. His refusal to do so will be 
wholly without junsdiclion, 19 P. B. 1887. He cannot deade the matter by a total inquiry 2 C. L, R. 509. 

4. Prinelples to be borne In mind In appointing Joror*.— • The Magistrate should bear m mind that he is 
supposed to be acting purely in the interests of the public, and sJiould be on his guard against any tendency of 
using this section as a substitute for litigation in the Civil Courts in order to the settlement of a pnvate dispute 
In the jiresent. case the question before the Magistrate was whether there had been an obstruction to a public 
way, to the injury or inconvenience of members of the pubhc to use the same The informant had no 
locui itandi in the matter once he had performed what was perhaps his duty as a goo«l citizen in calling 
he attention of the Magistrate to the existence of the nuisance. It is espedieut that Magistrates should be 
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on their guard against allowing a proceeding o! this sort to assume the character of a private litigation and 
allowing It to be treated as a dispute to which two pnvate individuals representing opposite interests are the 
parties I still more emphatically approw of the pnnaple laid down in the Punjab case that It would be highly 
improper on the part of a Magistrate to appoint to serve on a jury of this sort, the friends or Supporter? 
of the person at whose instance the, proceedings under this Chapter arc taken. At the same time it must 
be reniembred that it is often not an easy matter to secure the services of n foreman and tvio jurymen to under 
take in the public interests an inquiry of this sort, it may be iii some village distant from headquarters 
The aiterion, therefore which I would apply to a case of this sort is whether the person at whose instance the 
proceedings were instituted was allowed to exercise rights not conferred upon'him oy law as if he Were a party 
to the litigation and whether as a matter of fact the jurors nominated by the Magistrate could nghtly be 
described as friends or supporters of the aforesaid jierson ' Per Picott, J , 37 A. 26. 

(а) Complainant and ha Wilnessei ought not to be appointed as jurors— zrvf 
one to Exercise the authontj of a public Court of Justice as Judge in his own case, and it is plainly against the 
most elementary pnnciples of right and equity that an applicant for justice to a Criminal Court, or indeed to 
any other Court, should be compelled to submit his case to the arbitration of his adversary Accordingly 
where a Magistrate appointed the complainant and his two witnesses as jurors, the High Court set aside the 
Magistrate s proceedings as the jury so instituted was not a proper tnbunal, 22 W. R. *7. 

(б) Frunds and supporters of complainant not to be appointed— \l would be highly improper on the 
part of a Magistrate to appoint to serve on the jury the inends or supporters of the person at whosetinstance 
the proceedings are instituted 4 P, R. 1897 } 37 A.26 

(c) Nominees of complainant not to be appointed— Magistrate should exercise his own Independent 
discretion in selecting the members of the jury, and the persons so selected by him should not be nominees of 
the party interested in upholding ihe Magistrate s order, 21 W. R. 43 ; 23 C. 499 5 26 C. B69. But there is nothing 
illegal in a Magistrate ascertaining from the complainant the names of suitable persons to serve on the jury, 
97 A. 26. 


inl—K Magistrate has no power to veto 
■ I he appoint the friends or supporters of 

. taken, 4 P. R. 1897, 

5. Appoialmeat mast be nada in preseoce of both parties.— Jurors should be appointed or such 
appointment cancelled in the presence of the parties and not behind their back, even li any of them be a 
nominee of the Magistrate 5. & 876 6 C. L. B. 373. 

6 Power of appointment eaaaot be delegated —( 0 ) To anoVier Magistrate Magistrate 10 
whom an application is made to ippoint a jury, cannot delegate that duty to niiother Magistrate, Ratanlal 460 
{b) To ihe foreman —See 10 C. L R 193. ‘ 

7. Jary most be legally cosstitated.— If out of five^jurois^one is absent a^Magistrate cannot go on with 

the inquiry unless he appoints another juror in bis place where one out of five jurors declined to act and the 
remainder being equally divided the Magistrate declined to pass any order under s !39 and the case was there- 
fore struck off, held that the course taken by the Magistrate was irregular and that a fresh jury should be 
Summoned and the case inquired into anew, 11 C 84 The foreman cannot substitute a juror in the place of an 
ab^nt one, and the verdict of such an meguUnty constituted jury is not legal , and disobedience of the order 
based upon such verdict IS not punishable undef s 188 7 P C, 10 C. L R 193. A jury appointed under this 
section is not legally constituted when 4mly thcf)foreraan is appointed by the Magistrate, and the rest ot 
the members by the parties, 16 W. R. 23 = 7 B b B. App*. 57. .Sb^NoteS ^ ^ 

8. When constitatlon U changed, fresh time for verdict tnnit be given.— Whenever from any cause the 
constitution ol the jurors is changed and fresh juror 1 $ appointed, the time within which the new jury is to return 
their verdict must be fixed. Where this is not done, ibe Magisttate cannot cany out his original order, if there 
IS any delay in the submission of the verdict the jurors, 14 W. R. 69 

9. Appointment of a second Jnry —Where a jury had fully entertained and considered the matler 
submitted to it, and the individual members of the jury had given in their opinion to the foreman to refJort 
to the Magisuate and the only delay was In the foreman s maknng the report, it was held, that the Magistrate 
could not appoint a second Jury to considrt the matter afresh, but ought to have acted on the report of the first 
Jury which had been given In before he made bis final order tn the matter, 21 W. R. 84. The Magistrate is 
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compeieni to apiwim a fre^h jiir) otilj in the eteiuof the jwrj dulj appointed under this section being for some 
good cause unable to deadc the matter submitted to it eg , death of one of its members beiore final decision 
O' peraerse refusal of its naeml>ers to he ir and decide 44 A. 575 » 20 A. L. J. 472. 

DUTIES OF JURY. 

10. Adjndlc&tlon by some ooly of the Jurors Appointed bad.— 1 he nujunt) contemplated >s a 
niajorit) .im\ed at .after the deliberation among the Jurors ippointed, 13 C. 27S. Tht. 1 1 « re<iuires a juryman to 
evercise his own understanding on the cise submitted to him, and to decide on evidence He should not 
blindly follow the opinion of his fellows \\ here out ol fiae jurors only two saw' the place and the third never 
aa<ited It, but based his opinion soleh on what had been told him by the other two, Ai*/!/, that the finding of the 
so<alled majonty was not that of a legal majority, 25 W. R. 4. Where though five jurors were appointed, only 
tour dealt wiUi the case and submitted a report, die other being ill and unable to attend and the report 
w-as acted upon the Magistrate htld the order of the Magistrate was illegal and must be set aside. Notwith- 
standing that the jury as a body can act by a mayonty, that act must be by a majority out of a jury ot five people 
who investigated the case. To hold otherwise would be in effect to say that a jury of three persons would be 
sufficient because that would be a majority out ot a jury of five persons, 11 Cr, L. J. 402 (Cab) Where a 
mmonty of the juty do not attend the meetings, die Magistrate cannot proceed ujwn a report submitted by the 
majority; but it is competent for him to proceed under s. 14! and pass orders as he thinks fit, 13 C. 275. 
See Note 7 

11. Chaptep does not lay down any raUa at pfocednra. — There is no special procedure laid down 
by the Code to be adopted by a jury appointed under this section incoming to a finding on the questions 
submitted to them, 30 A. 304. 

12. Juy cannot decide on mere local Inspection without taking eyldenco.— A jury cannot deade a 
matter refeired to them merely on tn«peatonoi the locality without taking evidence, 25 C. 869; 6 a W. N. 886; 
lSaV.N.367. 3>PS0A< 364. 

13. The only fsuedon of the Jary Is to decide whether the order b reasonable and proper.-'The 
only function which a jury can exercise is to consider whether the order made by the 4 ^Iagtstrate is reasonable 
and proper, it being no part ol their duty to detertntne the rights oi the panves to the property, St Bt6 = 
8aL.R.379 ; 3ia979} 21 W. B. 10 ; 3 C. W. N. 34$; 10 a W. N. 845. 

14. Jnry cannot decide whether a road is public or not.— It is not competent to the jury to decide 
whetlier the way obstructed was or was not a public way, 19 C. L. J.631sl8 C. W. N. 1143 *>15 Cr. L. J.SlSj 
lOaW.N.845 — 4Cr.L.J. 42tl4&W. N.944 » 11 Cr. L. J. 305 (C) — 11 Cr. L. J.402 , 7 Bnr.L. X.23 b 15 Cr.Xi.J. 
259. The Magistrate should himself determine prior to the appointment oi a jury whether the road is a public 
one and not leave the question to the jury, 3 a L. J. 360 = 3 Cr L.J.331. 

15. Whether jnry can decide that claim is bona flde7— It hns been Ar/d in 26 a 869 and other cases 
(,Note 52 at page 211) that it is for the ^Iaglstr3te to determine wbeUier the objection of a claimant that the way 
u not public IS bona fide, and he cannot in spite ot the objecuon, unless be determines that the matter is not 
bona fide, refer the matter to the jury in 30 A. 384 it washowever held that where the contention was that the 
shed over a shop front was not situate in that portion which is admittedly portion of a way lawfully used by the 
public, but fell witlim a certain portion of that ground which had been by some Magistrate remitted for use by 
the persons who had erected shops in that public place. UiequesUon was one which the jury was competent to 
deade In 18 C. W. N. 1143, the Magistrate submitted the case to the jury w ithout deading whether the claim was 
bona fide, the jury finding after collecting the evidence that there was bona fide c\A\m declined to proceed further 
to decide the guestton and referred tlie case to ttie Magistrate who declined to issue any order under s 133, the 
High Court refused to interfere. 4Lah. 224. 

16 . CeUecUve opiaion of jary to be delivered throngb foreman. — The jurors are not to give their 
individual and separate opinions to the Magistrate, but they are to consult together and then express their 
colleaive opinion through their foreman with a view to Its being aaed upon by the Magistrate, if they required 
e\ idence to come to some conclusion, it should be pioduced before them by the Magistrate, IS A. 153. 

EXTENSION OF TIME FOR DELIYERY OF VERDICT. 

17. ExUnslon of time.— Subclause (2) whidi is new, sets at rest the conflict betwee 2 B. U. a R. Cr. 
Ca. 334 on die one hand, and 7 B- a R. Appx. 57 ^ 16 W. R. 23 and 14 W. R. 69 on the other, as to whether a 
Magistrate could receive and enforce the award of a jury delivered after the day fixed for the purpose. The 
Calcutta High Court AfW that the jun w^ifuneUs qtffno after the date so fixed. But the power now conferred 

15 
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by sub«e& (2) can be exercised onl> by the Magistrate himself. He cannot delegate that power to the 
Chairman of the jury, 23 A. 159 at p. 161. 

EFFECT OF VERDICT. 

16. Question of bona fide right cannot be raised after verdict— A per^ 0 Il who lias applied tor a 
jury IS bound by their verdict and cannot afterwards raise such a plea as tint the obstruction was caused 
in the exercise of a bona fide cUim of right, 1900 A. W. N. 80; 30 A. 364. 

19. Grounds of objectfon to the verdict most be reasonable and specific.— U here a party objects to 
the verdict of a jury he ought to give the Magistrate reasonable finma facie ground for the opinion that 
either the jury did not in fact apply a judiaal discretion to the case, or that the verdict was sudi as the jury 
could not have arrived at by a proper exercise of their discretion ujwn the materials before them, 23 W. If. 15. 
The objection must be as specific as possible and not vague and indefinite 

20. When verdict is that order Is reasonable, Magistrate bound by it. — Where a jury is appointed 
to try the reasonableness of the hfagistrate's order, the Magistrate is bound to be guided bv the decision of the 
jury If their report is not clearly expressetl, they may be called upon to state definitely, whether the order of 
the Magistrate is a reasonable and proper one, 12 W. R. 28. Where the order of a Magistrate is referred to ihe 
consideration of a jury, and the jury , considered the order so referred to be reasonable and proper , held, that the 
only order tlie Magistrate was empowered to make was one founded upon the report of the jury by whose 
decision he must be guided, 22 W. R 86 ; 10 Cr. L. J. 210 (C ) 

21. When order modified, Magistrate mast either accept verdict or drop proceedings.- If the 
Magistrate does not accept tlie modification of the jury, heshowld stop further proceedings. But if he accepts 
the modification and if the report is not otherwise opentto any objection, he is bound to accept the deasion of 
the jvuy and be guided by it 12 W. R. 28 ; 22 W. R. 86. In a Cafcutta case {Revision dfo 1 146 n/1905) relating 
to the removal of an obstruction from a public road, the jury was of opinion that the orders of the Magistrate 
ought to be modified But the Magistrate called upon the parties to produce their evidence instead of 
proceeding under this section held, that the procedure adopted by the Magistrate was bad and further the 
order could not stand, as it did not definitely state what the encroachments were and as it was alleged to have 
taken place seven or eie^t years before, and had been acquiesced in for a long time it was not a public nuisance 
under s UO 

22. Magistrate cannot refer verdict to High Conrt.— Where the majority of the jury come to a finding 
which the District hlagistrate considers to be illegal, he cannot refer it to the High Court under s 433, because 
the decision of the jury is not a proceeding in a Criminal Court which the District Magistrate can call for^nd 
examine and refer to the High Court Nor can he take further proceedings m the matter under the Code, 
Ratanlal 336 ; 30 A. 364. 

139. (1) If the jury or a majority of the jurora find that the order of the Magistrate is 
Procedure where reasonable and proper as originally made, or subject to a modification which 

jury finds Magistrate’s the Magistrate accepts, the Magistrate shall make the order absolute, sub 

orfer ID be reasonable modification (if any) 

(2) In other cases no further proceedings shall be taken under fhis Chapter 

Note.— Report of the jury containing directions which has been adopted by Magistrate can be enforced 
as provided for in section 140 (2) 18 Cr. h. 1. 309. 

An order of the Magistrate resandmg a former order made by fiim is perfectly valid /bid 

“ 139-A. (l)Wherean order is made under section 133 for the purpose of prevent 
mg obstruction nuisance or danger to the public in the use of any way, 
Procedure where nver, channel or place, the Magistrate shall on the appearance before him 

S*i”deme^'^ of the person against whom the order was made, question him as to whether 

he denies the existence of any public nght in respect of the way, nv6r, 
channel or place, and, if he does so the Magistrate shall, before proceeding under section 137 (jr 
section 138 inquire into the matter 

(2) If in such inquiry the Magistrate finds that there is any reliable evidence in support 
of such denial he shall s lay the proceedings until the matter of the existenc e of such nght has bee n 
* Thiii.ction wsiinMrtcd b7 ISetr P C Xmendni.irt Act XVIIIof I9'>1 b 3R 
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dcadcd b) \ comjxtent Ci\il Court ind if he finds thu Jhtre !•» no such evidence he slnll proceed 
is hid doAn in section 137 or section 138 as the case miy require 

i3) A jierson who his on beinp questioned by the Migistntc under sub-section (J) 
fiih-d to denj the existence of 1 public nght of the nature therein referred to orwho hiving mide 
<uch demil has filled to idduce lehable evidence in support thereof shill not m the subsequent 
procet-dings be permitted to maVc in> such denial nor shall An> qui'stion m respect of the 
existence of anj such jnibhc ngh be inquired into b> inv jurj appointed under section 138 

Notes.—! B> the insertion of the new section I3d-A the I egislature his accepted the view laid down in 
<2 C t58 Under this section the Magistrate is competent onl> to inquire into a cliim relating to title and if on 
such inquiry he finds the claim to be dona fide he is bound to stay the proceedings until the existence of such 
Tight his been decided b> a competent civil court 5!re23A L.J 187 where there was a denial of the existence 
of public nght See also 29 C. W N 649 j 30 C. W N 648 

2 S 13d-A requires only evidence and not proof and the only condition requisite to enable the 
'lagistrate to stay the proceedings is that on the matenak before him he shall have no reason to think the 
evidence false. The intent of s 139 A (2] is that the Magistrate should neither encroach upon the jurisdiction of the 


4 - • .44 I 

140 . (1) When an order has been made absolute under section 136 section 137 or 
section 139 the Magistrate shall give notice of the same to the person 
bwn^made ateoVute^ against whom the order was made and shall further require him to perform 
the act directed by the order within a time to be fixed m the notice, and 
inform him that m case of disobedience he will be habit to the penalty provided b> section 188 of 
the Indian Penal Code 

(2) If such act IS not performed within the time fixed the Magistrate maj cause it to 
be performed and may recover the costs oi performing it either b> the sale of 
order anj building goods or other property remov ed by his order, or b\ the distress 
and sale of any other moveable property of such person within or without 
the locnl limits of Midi Magistrate s jurisdiction U such other property is without such limits the 
order shall authorue its attachment and sale when endorsed by the Migistmte within the local 
hm ts of w hose jurisdiction the property to be attached is lound 

3j No suit shall lie in respect ol anything done m good faith under this section 

Note — An order for remoeing cenam nu »ance was made al/iolute under section 137 The order was 
not obeyed vnd the pevwiower applied to the succeeding Magistrate to enforce that order That application 
w IS refused on the ground that the order passed under section 137 w as an illegal order Held that the Magis 
trate was not justified in going behind the order of his predecessor The discretion of the Magistrate under 
section J40 sub-section 2 must be a jud cial discretion and no Magistrate has jud cial discretion to su as a 
Court ot Appeal ind decide whether in order pissed by a Magistrate of cxmcurreni jurisdiction was i proper 
order or not 27 C W N 459 

Notei — 1 For Form oi Magistrate » notice etc after the finding by i jury rrr Sch V No 18 The 
nonce mu 1 1>e served personally and not b> advertisements i lud Jar 59 

2 Goed faith ~See Note 1 to s 132 

3. No further noUee nccetiary when party doei sot appear —Whenever the time fixed by an order 
V nder ». 133 has been allowed b> the person against whom the c^er was made to pass by w ithoul compliance 
or protest he mi> be proceeded again«t it once under s. 1R8 I P C without further notice under this section 
12 M 475, 13 A 577; 31 M 230 

4 Plaal order ihonld be patted by tba aam* Uaglitrate who made the order abiointe.— A Sub- 
«’i\i<»onal Ma;.isuate 1 aving nwde a conditional order under s. 133 against a person to abate nuisance or 
; pe T and show cause before a secondel iss Magistrate whv the order should not be enforced the said person 
ipj-cared ilireacd and the order was mide absolute under s. 137 The secondclass Magistrate tlien issued 
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a notice and order under this section, requiring the nuisance to be abated within a certain date The District 
Magistrate having referred the case on the ground that the seoonclclass Magistrate had no junsdirtion to pass 
final orders in such cases, held that the order was not illegal, as presumably the Magistrate who issued notice under 
this section is the same Magistrate indicated m s 137, where no special mention of his class is mentioned as is 
done m s 13S , but, as a genera! rule, it is undesirable for first-dass Magistrates to call on the officer who reports 
on a nuisance in his administrative capacity to decide judiaally whether jl is a nuisance or not, 9 M. 201 
followed %n 23 C. 278. In Weir 11, 81, however, where a Deputy Magistrate having made a conditional order 
under s 133 required the petitioner to appear and show cause before a TaluL Magistrate why the order should 
not be enforced , held, the Deputy Magistrate having ceased to have jurisdiction m the matter, die Taluk Magis- 
trate alone ought to have proceeded to dispose of the reference made to him in accordance with law, and the 
Deputy Magistrate had no jurisdiction to make the order absolute under s. 1 37 (3). See 47 B 89. 

5. Liability of accuied U for wilful dliobadleoco of lawful order, and not for any relation to 
property.— It is no answer to a charge preferred under s 183, I P C , tliat the accused had no control over die 
property (in regard to which the order is made) either as owner or possessor or otherwise, and that the order 
was made on an erroneous view of ins relation to the property in questioa The impunbility consists, not in 
the actual existence of any rural relation between the accused and the property concerning which the order is 
made, but in wilful disobedince of the order lawfully made by a competent Magistrate under s. 133, 12 M. 478 
at p. 477. 

6. Accused canoot go behlad the order, — In case of prosecution for disobedience of the order made 
under this section, the accused is not entitled to go behind the order and show that it was one which ought not 
to have been made, 12 M. 479. But a Magistrate is not warranted in convicting a person for disobedience of an 
order to abate local nuisances, when the legality of such order is under the consideration of an Appellate Court 
2 B. H. C R Gr. Ca. 384. See Notes 3 and 4 to s 136 

7. Practice.— Magistrates convicting under s. 183, 1 P C . ^ould invariably quote the order which was 
disobeyed, and not the law under whidi that order was promulgated— C P Cr Or No 6 As to quantum of 
punishment see 10 C. L. R. 193. 

141 . If the applicant by neglect or otherwise prevents the appointment of the jury, or 
dr n fail cause the jur> appoint^ do not return their verdict within the 

ure to^a^point jury or time fixed or imhin such further time as the Magistrate may in his discretion 
omission to return jUow, the Magistrate ma> pass such order 'ts he thinks fit, and such order 
verdict shall be executed m the manner provided b> s 140 

Notes —1. Uay pass sach order as he thuika fit.— An order imjmsing on a person a certain fine for a 
A fnf t>T\ dav hc continucs the nuisance after conviction is bad 1 B L. R. Or. 

. ;; n must either be wholly good or wholly bad, 


2 Considerations of justice and equity mast guide the Magistrate’s discretion. — The Magistrate of 
d distnct issued an order calling upon the petitioner to remove a building, on the ground that it was an 
unlawful obstruction upon a high road. A jury of five persons was appointed to report within 15 days 
whether the order was reasonable and i»oper. The jurors being without instructions took different views 

’ A I- — -J o-.. .. c r? no' that 


jurors had made no report within the time uesuiueu tue peuuoi«.i ouuy.^.Kx tau-.v., o.. 

Tlie order was repeated, and he was punished under s. 188, 1 P C , for its disobedience and his house was also 
pulled down , held that the petitioner had shown suffiaent cause to satisfy the Magistrate, and the order to puH 
down the house was not reasonable and proper , held, also that the conviction was bad Sausse, C J , remark 
ed —« If tlie letter of thelaw had not been departed from it seems that its spirit has not been complied with 
The framers of the Code evidently contemplated that considerations of justice and equity should form the rule of 
the Magistrates conduct in dealing with alleged nuisances or unlawful obstructions The 

exercise of these summary powers requires both experience and discretion in a Magistrate and careful con 
sideraUon of the rights of property, 2 B. H C. R. Cr. Ca 384 Where, in a proceeding under s 133 the jury 
appointed under s 138 tailed to return the verdict on account of certain causes, the petitioner appeared before 
the Magistrate and prayed for the appointment of a fresh jury, but the Magistrate refused the prayer and proceed 
ing under s HI made the original order absolute, keU that the Magistrate, in so doing did notexercisea 
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jiropcr discrcUon. He ought to have, in the exercise of hts discretion, appointed a fresh jury In comph. 
u ith the praj er of the petitioner, 13 0. W, N. 10f7 fi Cr. L. J. 393. 

3. If Jury fails to retnrnTerdIct,lIa^trat6 may proceed under t. 137.->In 13 0. W.N. 387 = 10 Cr.L, 
J. 494, the petitioners against whom a conditional order ander s laS was made, applied to the Magistrate for 
showing cause against tlie order and also for the appointment of jut) , but in the end elect^ to proceed with the 
appllC . • ‘ -* * —r 1 .h .. 

them “ ‘ " 

trate ’ : 

tahenanj action, after the jury had failed to perform their duty, to move the ^^agISt^ate for taking evidence m 
their behalf Setnble — The petitioners might have been allowed ifier the jury had failed to perform their duty, 
to revert to their application for showing cause and to adduce evidence, if they had moved the Magistrate for 
that purpose. .S're24 A. L J. 165. 

142 , (1) If a Mat^istrate making an order under section 133 considers that immediate 
measures should be taken to prevent imminent danger or injurj of a senous 
inquiry kind to the public, he may, whether a jurj is to be, or has been, appointed 
or not issue such an injunction to the person sgaint whom the order was 
made, as is requiretl to obviate or prevent such danger or injury pending the determination of the 
matter 

(2) In default of such person forthwith obeying such injunction, the Magistrate may 
himself use, or cause to be used, such means as he thinks fit to obviate such danger or to 
prevent such injury 

(3) No suit shall lie in respect of anything done in good faith by a Magistrate under thw 

section 

Notes.—!, For Form of laJoBctioo.— Fending inquity by jury, Sch V,No 19 

3. No JarUdietloa when danger has ptued away.— This section, does not authorize a Magistrate to 
take proceedings when the danger has passed away, 1 W. K. 8. 

X Danger nnit be Imminent.— No order can be made under this section, unless there is imminent 
danger or fear or injury of a senous kind to the public involved m the case, and where a Magistrate, who had 
made an order under a 133, subsequently directed further inquiry to be made, it was held, that he must be con- 
sidered to have abandoned his proceedings under this section, and that he should have proceeded under ss 136 
and 137 instead of fining the party charged under s. 188, 1 P C, ^ 86. 

143 , A Distnct Magistrate or Subdivisional Magistrate, or any other 
hibi't rep^uuon OT Magistrate empowered b> the Local Government or the District Magistrate 

tinuance of public nui in this behalf may order any person not to repeat or continue a public 

nuisance, as defined in the Indian Penal Code or any special or focal law. 

Notes.— 1, Definition of • public nnliance.’— ** A person is guilty of a public nuisance who does any 
act, or IS guilty of an illegal omission, which causes any common injury, danger or annoyance to the public or 
to the people in general who dwell or occupy property intbevianity, or which must necessani) cause injury, 
obstruction, danger or annoyance to persons who may have occasion to use any public nght A common 
nuisance IS not excused on the ground that it causes some convenience or advantage,’ s 268 I P C 

2. Punishment for repeating or contlnelng pnbllc ouUance.— Whoever repeats or continues a public 

‘ issue such injunction not to 
. . > a term which may extend to 

X For Form of order prohibiting the repetition of a nuisance, etc, see Sch. V, No 20. 

4. Special and Local Law.— iV-r definitions, ss. 4t and 42, 1 P C < 

5. Magistrate empowered by the Local Covemment.— In the Punjab, all Magistrates of the first or 
second class, have been empowered to act under this section — fl/njiih Catetle, I8S3, / S2^Punj Ttr*. Po/. //> 

/ 118. In Bombay, all Distnct Supenntendents and Assistant Supenntendents of Police have been so 
empowered— CazttU, 1873 p 439, and as to Afigiifra/zj, see Bombay Gazette, 1872, p 1325 and 
1873, p. 1& 
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6 Proceedings of UagUtrates not empowered — H any Magistrate not being entpouered in this behalf 
make*; an order under this section the proceedings are void — See s 530 cl (Ai 

T What Is not a public nufiance. — When {lersons entitled to use a particular spot dedicated for 
the communal purpose of cremation used it for that purpose in a manner neither unusual nor calculated ti 
aggravate the incoiiv.eniences necess-iril> madent to sucli an act as u is generally performed m this countrj 
they cannot be convicted of a public nuisance on die ground that their act caused material annoyance and 
discomfort to persons near the place on the occasion referred to and i/a Magistrate makes an order under tins 
section prohibiting such nuisance it ts not warranted b) this section or by iny other law 19 H 464 Skinning 
of an animal which dies a natural death does not in Itself constitute a 1 ublic nuisance 12 A L. J 349=* ISCf 
L J 600 Removal of a plague patient to another place where there arc persons living is within 

the terms of s 268 I !• C , 12 M L T 664 = 14 Cr L. J 45 

6 The order that is contemplated U one addressed to an individnal — Iteiore a person can be 
legally punished for disobedience of an order under this seaion there must be proof of the issue of the injunc 
tion to the accused xndtvtdually and that he disobeyed tlie same and that such disobedience had produced or 
was likely to produce hirm 2 W R 32 Infringement of tlie order made under tins section is punishable i iidcr 
s 292 I P C but the order must be Served on an individual persoualf) and not by a proclamation addressed 
generally to the public at large 8 A 99 * 

9 Executive orders cannot be questioned until their breach is enforced —When m executive officer 
makes an order or issues a notification under the Code it is not for die judiciary to question the propneiy or 
legality of such order or notification Wan attempt is made to enforce the exaction of a penalty against a 
person committing a breach of such order or notification, /yr/ionly n becomes the duty of the judicial anilion y 
to consider vvhether the order is properly made or not 6 C 88 

10 Revision —Orders under thlsst^ion are proceedings wiihm the meaning of « 413 is now amended 
and are therefore open to revision See note(prehmmat>) to section 433 

11 Diatioetloa between es 143 and 144— This section enables the Magistrate to preventtiiedoing 
agam of that which constitutes a public nuisance whiles 144 enables him to prevent M/ortle/nl lime 
\\ hen the order itself is not lawful the repetition or commuance of an act declared by such order to be a public 
nuisance cannot be made the ground 0 ! a proceeding 19 M 464 

CHAPTER XI 

Temporary Orders in URt ent Cases or Nuisancl or Apprehended Danger 
144 . (I) Incases where m the opinion of District Magistrate a Chief Presidency- 
Magistrate, a Sulvdtvisional Magistrate or of inv other Magistrate (not being 
absolute ^OT^ce^'^ui ® Magistrate of the third class) specially empow ered b\ the I ocal Got ernment 
urgent cases of nuis- or the Chief Presidencv Magistrate or the Distnct Magistrate to act under =' 
apprehended jjj,g g^ction (there is sufficient ground for proceeding under this section and ) 

" immediate prevention or speedy remedy is desirable 

such Magistrate may by a wntten oidcr stating the mateml facts of the case and served 
11 ) manner provided by section 134 direct any person to abstain from a certain act or to take cer 
tain order with certain property jn his possession or under his man igement it such Magistrate 
considers that such direction is likely to prevent or tends to prevent obsmiction annovanti. or 
injury or risk of obstruction annoyance or injury to any person lawfully employed or danger to 
human life health or safety or a disturlmnce of the public tranquillity or a not or an affray 

(2) An order under this section mav m cases of emergency or in cases where the 
arcumst-vnci-s do not admit of the serving m due time of a notice upon the person against whom 
the order is directid be passwl ex parte 

( 1 ) An order under this section m ly be directed to "i particular mdi\ idual or to the 
public gener ally when frequenting or visiting a j»tticular place 
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(4) An) Mapstraie mi) * either on his ow-n motion or on the application of an) 
per-on agjTne\cd resand or liter in\ order made under this section by himself or an) Majjistraie 
Mibordinite to him or b\ his prwlecessor in othce 

t(o) Where such in application IS receued the Magistrate shall afford to the applicant 
an earl) opportumt) of appearing before him either in person or by pleader and showing cause 
against the order and li the Magistrate rejects the application wholl) or in part he shall record m 
waiting his reasons for so doing 

(6) No order under this section shall remain in force for more than two months from the 
making thereof unless in cases of danger to human life health or safety or likelihood of a not or 
an aftray, the 1 ocal Go\crnnitnt by notification in the offiaal Gazelle otherwise directs 

I -COMPETENCY OF MAGIBTRATES 

Motes.—! What Haglstratcs empowered —Tiie law in sanctioning tlie poner under this section is 
caretul to proN ide that it shill be coniitiitted only to Magistrates whose discretion is presumably guaranteed by 
their responsible jxisition or hj selection . — Per Turnek C.J m 6 M 203 at p 222 In the Punjab and 
Upper Burm^ al Magisiriles o the first or second class have been empowered to icl under this section. 
Punjab Ga-’tlle 1883 PI / p a2 In these powers ha\e been conferred upon Assistant District 

Superintendents 01 Police Bo u6ay Gazelle 1883 Pt I jx 396 

2 Proceedings of Ua^Utrate not empowered void —It an> Magistrate not being empowered b> law 
m tins behali issues an order under this seaion his proceedings arejvoid — SfaSQftV 

3. Who may reaclod the order made by &b acting iocambeat— Scope of el (4) —An order passed 
under this section b) a Joint Magistrate while acting as a District Magistrate can be rescinded or altered after 
his reversion b) the then Ihstnct Magiotrate himself and tlie latter cannot transfer an application for reciss on 
or alteration to the tormer 16 Cr L J 74 (M ). 

4. UagUtrate not competent to revive order withoat treib proceedings —Where a Magistrate set 
aside his order and struck the case oft the file held that he had no power to revive U without a fresh proceed 
ing 8 C. 580 

5 Magistrate not competent to make order* after rnle issued by High Coort — W hen the High Court 

has issued a rule m any case it takes full seism of the case audit is the High Court alone that can pass 
ad in/enin orders in the case The Magistrate against whose order the rule is issued has no such jurisdiction 
tl C. W M 79 4 Cr L J 431 - .. 

6 Magistrate making Inquiry under this eecUon competent to take action under • 476 —Having 
regard to the definition In s 4 a Magistrate making an i iquiry before issuing an order under this section is 
acting in a stage of a ) dicial proceeding and lias ttieretore lurisdiction to take action under s. 476 ii he is of 
opinion that the evidence given before him IS fabe 19 H 18 

6 A Magistrate whose order under tins section was disobeyed is not competent to trj the case of 
disobedience under s 188 1 P t, 29 C. L J 382 

n— ACTION UNDER 8 144 OR 8 145 OR CBAP. X OR CHAP VlII 

7 Magistrate has discretion to proceed under • 107 or s 145 or s 144.— Where a party has been fou id 
bv a Magistrate to be in possession oi land about which a dispute oixurs the Magistrate is not bound to act 
under ss. 144 and 149 but has a discretion to proceed eiti er und^r s. 107 or under ss 144 and 149 33 C. 964 
where 26H 47tand7C.Vr M 746 were followed and 7 C. W M 143 was not followed 

8. In disputes about possession of land, whether proceedings should be Instituted under ». 144 or 
*. 145 ( i) Madras view — Proeeedmgs tnay be imtituled under s 144 if there ts apprehension of unnnnenl breach 
of tie Mhen one of tlie nval parties is found to be in actual possession of the bnds m dispute a 

Magistrate can procreed either under this section or s. 107 or s 14o 26 H 471, where 25 C. 559 is doubted and 
diatinguisbed W here disputes relating to posssssion of lands cause apprehensio i of an imminent breach oi 
ll e peace a May,Ktnie may act under this section instead of under Chapter \1I and an order under this 
sccuon may extend in tenns to the prohibition of several acts 3 U 354 If the dispute is as to possession 
ot immoveable projicrty an /ar/eorder under this seaioi would be invalid in the absence of any enietvency 

* Word* in nvtrUU tomnun >rrr»ndij<4*r Art WllloftSZS 
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to deal with the matter, 19 M. L. J. Sh. N. 25 ; (5)C«leBtta view — men fossesxion tn dispute, proceeding mint 
be taken under s 143 —In a dispute regarding land when the question of possession is disputed between the 
parties, the proper course IS to proceed under s 145 deciding the question of possession on evidence and not 
pass order under this section Where in a proceeding under this section, the Sub-divisionrl Magistrate holding 
that the first part) uas in possession directed the second paitj to refrain from interfenng with that possession 
but the District Magistrate in revision holding that the second part\ was entitled to possession directed them 
to continue m possession and prohibited the first part> irom interienng with their possession , Atf/d that 
both orders were bad in law, 11 C. W. N. 271 »S Cr. L. J.76. See also 3 PatL.J. 243 and 3 Pat L.J. 287. 
A Magistrate Iwing satisfied that a dispute respecting a collier) existed between two parties and a breach of 
the peace washkel) to ensue passed an expxtte order under this section bj which both the parties were 
prevented from exercising any nght of po->session jnd bciore the expiij of the two months during whicii the 
said order remained in force, proceedings uiiders I45(t)nere initiated held, that under the above circiim 
stances, the proper procedure for the Magistrate tohave adopted was not to exercise the powers conferred 
upon him b> this section and s J45 either simultaneously or successuelv, but to act at once under s. 143, and 
if the matter be one of emergencv make use of the second proviso to sul>sec.(4) of s 145, rather than have 
resort to this section. By adopting such a course, he puts himself m a position to settle the dispute between 
the parties Otherwise the cause of dispute might still exist at the end of the two montfis, 27 C.765; .rre 12 W. 
11.66. When, however, no claim is made to the possession of the immoveable property except to a right in 
the nature of an easement and there iv emergency, s 144 ought to be resorted to 17 C. W,H. 205 s 17 C L. J. 397 
13 Cr. L. J. 769. But set 32 a 966 See also 2 p. 94 

9. Whether Magistrate thould proceed uflder Chapter X or this Chapter.— An order under thia 
section cannot be passed in a matter dealt with unders 133,8 W. R.87; Weir n,58;Ralaa]aI 50. iSrr, however, 
Note 5 to s 133 

III.-CIRCUMSTANCES WHICH JOSTIFY PROCEEDINGS. 

10. Existence of emergency Is a condition precedent to pauiej order.— The circumstances calling 
for an order must be circumstances of emergency, and an order passed when there was no need of emergency 
IS without jurisdiction. 5 C. 7 — 4 C. L R. 309 (P.B ), 10 W. R.63; 21 W. B* 26; 20 W. R. 53{ 8 U. L. T. 180 » 11 
Cr.L.J.449;(1910)U W. H. 334 ; 39 H. 489. The existence of those circumstances is a condition precedent to 
the Magistrate having power to proceed, 1 C. L. R. 38. <g . where there is a probability of a disturbance of public 
tranquillity ora not, or an affray 23 W. R. 34; and there must be information or evidence to that effect, 24 W. 
B. 30, and the facts must beset forth in the order fully and tn detail, 1 B. L. R. A. C. 20 selO W. R. 33; 2 C. W. N. 
747 , see also 10 B. L. R. 434 « IS W. R. 47 ; 1897 A. W. N. 59, 4 A. W. R. 17. Where a Magistrate directed the 
petitioners to remove certain hauls erected by them wnUim three hours from the time of service of order, and there 
was nothing on the record or in the Magistrates explanation to show that it was ot sucha nature, that thecircum 
stances did not admit ol the service in due time of the notice upon the petitioner, the High Court set aside the 
order, 2 C. W. N. 747. If no immediate danger is apprehended, the Magistrate should proceed under s 133 and 
not under this section Where a Magistrate dropped a proceeding instituted under s 145 and on the very next 
day initiated proceedings and issued an order under s. 144, Ar/d the order was made without junsdiction, as m 
ihe intertill after the dropping ot proceedings unders 145, no information, that it was necessiry for the immediate 
prevention or as a speedy reined) iti respect of an impending breach of the peace to pass such an order has 
been received, 13 aw. N. CXIX; see also 14 C, W.N. 234 = 11 Cr. L. J. 49. 

11. Order under this section Is Justifiable only if the direction is likely to prevent (1) obstrucUon, 
annoyance or injury to any person lawfully employed, (2) danger to human life, health or safety, (3) a 
disturbance of the public tranquillity, or a riot, or an affray.— (a) Cannot make order merely Jor 
protection of property ~h Magistrate has no junsdiction to make an order under this section merely for the 
protection of property , 9 C. 103, see 21 W. R. 26 ; 8 C. W. H. 373 ; 13 C. W. N. 188 ; 18 W. R. 47 (F.B ) ; [b) 
Order cannot be made merely for preventing loss to another— order cannot be passed under this section 
whidi IS meant to prevent pecuniary loss to any persoa An order stopping the erection of an embankment 
on the ground that the erection may cause lOsS to opposite party is illegal. 13 C.W. N. IBS; 3 B. L.R. 131; 

11 C. W. N.CVIl. A Magistrate has no authority to prevent a person irom excavating a tank in his own land on 
the apprehension that the house of the opposite party would go down into the bed oi the tank when there was 
no reasonable apprehension of a breach of the peace, S3 C. 876. (r) Preventing of reaping of crops till payment 
jr/reB/— Wherea Magistrate made certain orders under this secoon with the object of preventing certain ryois 
who had grown the crops from reaping the same, so that the rent might be promptly paid, on the information 
that the ryots were bent upon harvesting the crops without paying the landlord s share, and the landlord, in 
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pre\eming iheir doing so, might cause a breach of the peace , held, that the orders were made without junsdic- 
tion, as this section, notwithstanding its comprehensive language, was never intended to cover such a case. If 
that Mas the kind of injtir) for the prevention of whidi this section was enacted, it would have to be applied m 
favour of every landlord whose tenants attempt to cut crops without paying the rent due, 8 C. W. N. 873. 

lY.-ORDER. 

12 For Form of the order to prevent obstruction, nor etc, see Sclu V, No 21 In Bengal and Assam 
a fee of one rupee is diargeable for the written order under tins section —Cu/rw/Za Gazette 1879, / 30 (a), 
eissam Gn:e/le,)679 p 596 

13. Contents.— (rt) Order must shojf necesstfy for speedy remedy by stiting material /ar/r —Before a 
Magistrate can take action under tins section, he must be oi opinion that immediate prevention or speedy 
remedy IS neccss-ary, and when he has made up his mind thit It is so, he must state the material facts in the 
order Where it did not appear from the proceedings that the Magistrate n as of opinion that immediate proven 
tion or speedy rem“dy was n“ce3sary and the order did not state the material facts, it was set aside, 32 C. 935; 

3 C. W.H.747; 1913M. W. N 1003 = HCr.L J.65S; see also 33 M. 439. The order must be based on real 
apprehension properly amv ed at, S3 C. 876. Rut m 30 U. 943, it was held, fotlou ing 16 U. L. J. 143, that where 
an order under this section omitted to state the grounds on which the Magistrate came to the conclusion that 
there was a dispute likely to cause a breadi of the peace, the omission was not a gp'ound for holding that the 
proceedings were void that It would, at the most, beonly an irregularity and the High Court would not inter 
Jere in revision, unless either of the parties had been prejudiced by sucli omission (i) Desirable that the 
jirder should stale the time duneg which tits lobe tn fo''ce —Rut the absence of time limit does not vitiate the 
order, 34 C. 897 overruling 7 C.* W. N. 140 } II C W. N. 223. 

11. Order mast be In writing —If there IS no wntien order, a prosecution under s 188,11 P C , for 
the disobedience of a mere verbal order cannot stand, 36 P. R 1903 , see Note 64 and RatanUI 30. 

15. Order mast be confined to the partlsolar act from which danger U apprehended —The 
application of s 144 is confined to the particular act from which danger is apprehended and does not authorize 
an order prohibiting a course of conduct or an occupation involving a senes of acts done at certain intervals 
and spread over a penod of time. Therefore, where a Magistrate issued an order prohibiting inoculation and 
convicted the accused under s. 186, I P C, for disobeying it the High Court set aside the conviction ns the 
order was illegal, Wele II, 67. 

16. Order must be specific and definite in Its terms —An order to the e^ect that the petitioner 
should not go to a certain v iHage, or allow any of his servants w relations or friends to go there is of the most 
indefinite diaracter both as to time and persons Such an order cannot be passed under this section against a 
minor so as to hold him responsible for the acts of other persons 2 C. W. N. 423 Where an order purporting 
to be made under this section directed the petiiioners not to commit any net that may likely induce a breach 
of the peace and not to tike forcible possession of the village, which is not in their possession, held, 
that the order wis indelinite and not in accordance with the terms of the section 11 C. W. N. 131 » 

4 Cl*. L. J. 456j see also 11 a W. N. 223==5 Cr L 43; 11 C. W. N 79=»4 Cr. L. J. 433 The words 
* certain act' mean a definite act. Where a person is directed not to collect rents from the ryots of two 
Purgunnai, no particular ryots being mentioned jt was held that such an order did not come within the words 
‘ certain act' and must, therefore, be set aside. 16 C. 80 , 19 C. 127 , 9 C. W.N. 392. A notice intimating that 
tenants will be liable to pay a patwan cess is not an order directing landlord-, to abstain from a certain act, 
^Ddh Set. Cat 63 

V.— PROCEDURE ARD EVIDENCE. 

17. Opportnnity to show came mast be given. — Ordinanly the party against whom an order is made 
should have an opportunity to show cause against it 10 W. R. S3 — t B. I* R. App. Cr. 20 ; 3 B. I.. R. 131$ 14 V. R, 
i7;19U.18 And on his appearance he should be heard and his witnesses examined. In speaal and urgent 
casesalone.mayanorder bepassed^r^ar/^, 3 B ZfcR.App Cr. 4; 6 M.203at p.233(F.B) , 2C.n. N.747. Where 
a party called upon to show cause appeared in Court ten minutes after an order absolute had been made ex' 
parte and applied to be heard, but the Magistrate dedined to do so , held that he ought under the circumstances 
to have heard the applicant, 2 C.W.II.S72. If the order does not on the face of it show the emergency which 
rendered it necessary, that will be aground for setting it aside m revision. 

18 Order ihoold be based oa evldeBee—PoUee report not sstfitlent. — There ts nothing to jasti^ a 
Magistrate inakingan onleron the merereport of a Poliee^fficer ora Mahazamama, 3 B. L. R. App.Cr. 4 » 11 
V. R. 46| IS W. R. 19 J nor on a mere complaint 20 C. W. X. 981. Where a Magistrate without heanng the 
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petitioner or giving him an opportunity of being heard, and simply upon the toundation of a Police-officers 
report, directed the petitioner to abstain from holding a upon his land on n certain day, because another 
party had long been accustomed to hold a haul upon his land adjacent to tlie jifttitioners haul on the day follow- 
ing that on which the petitioner lield his haut, it was heltt, that his order was ultra vtres, tlie Policeofficer's 
report being vague and insufficient, and a private interest of the kind not alfording a ground for making an orJer 
under this section, 21 W. R. 26 ; 13 C W. K. 186. The Magistrate is !>ound to take evidence It is not necessary 
that the information on which he acts should be on record He may act on oral information, 3 M. 354. Mere 
personal apprehension of Magistrate not b ised on any evidence does not jii-tify him in issuing an order under 
this section, 33 C. 876. See also 24 W. R. 30 t 31 C. 990 ; 32 C. 793. 

19. Preliminary order may be eancelted.— Where a Magistrate, on taking evidence finds that his hrst 
order was wrong and passed without junsdiction held that he acted properly in recalling his first order. 
13 W R.72. 

20. Proceedings under this sectloa are Judicial.— Iloth under the old and new Codes inquiries under, 
this section are judicial proceedings within the meaning ot s 4 (»«! 19 M 18. But see 8 M. 203 at p. 222 \ 3 M. 
354. See also 6 B. L. R, 74 = 14 W. R 46 

7I.-P0INT3 TO BE NOTED IN PASSING ORDERS. 

21. Snipension of private rights,— It ie the doty of the Hagiitrate to limit the Interference at 
much as possible — When a Magistrate finds that interference with tlie legal rights of individuals is necessary, 
It IS his duty to limit it as much as possible , and for that purpose he should aitenvards hold an inquiry into the 
arcumstances, and determine whether a-, a nutter oi fact the act prohibited i» likely to lead to a breach of Uie 
peace, etc is within or in excess ot the legal rights of the person forbidden to do it If it is found that a man 
18 doing that which he is legally entitled to do, and tliat his neighbour chooses to take ofTence thereat, 
and to create a disturbance in consequence, it is dear that the duty of the Migistrate is not to 
continue to deprive the first the exercise of lits legal right but to restrain the second from illegally 
interfering with that exercise, 6 C. 132. Hi> hrst duty is to secure to every person the enjoyment of 
his nghts tinder the law, and bv ineasi>re> oi precaution to deter those who seek to invade the riglm 
oi others , but if he apprehends that the lawful exerase oi a ngiit may lead to a civil tumult, and he doubts 
whether he has av atlable a sufficient force to repress such tumult or to render it innocuous, regard for the public 
welfare is allowed to override temporarily the private right and the Magistratate is authorired to interdict its 
exercise, 2 M. 140. The Code declares die authority of the Magistrate to suspend the exerase of rights 
recognized by law, when such exercise may conflia with other rights of ihe public or tend to endanger the 
public peace But this authority is limited by the speaal cods it was designed to secure, and is not destructive 
of the suspended rights 6 M. 203 It a Magistrate apprehends a breacli of Die pence he can restrain temporanly 
the exercise, hy any pnv ate person of Ins lawful rights lO prev ent that result, 5 C. W. N. 329, w hich follow s the 
principle enunciated m 10 B. L. R. 434 « 18 W R. C7 (F-B.), where the order being of a perimnent clnncter 
was held to be bid 26 C. W. R. 663 ; 904 

22. Magistrate Is bound to make Inquiry and protect legal rights of party found entitled to its 

tfWvr^Mi — TAw ^riywf erf tfcis ^evrftvw ivr ft? eiMWe a d/jgrsera te «r ca5re< erf , A? mate (iTtiW&lcsfe 

order for the purpose of preventing an imminent breach of the peace etc , but it is not intended to relieve 
him of the duty of making a proper inquiry into the arcumstances which make it likely that such breach c,f 
the peace, etc., will occur It is, Uierefore, incumbent on him to limit tlie operation of the order to such 
reasonable time as may be necessary to enable him to hold a sufficient enquiry, and, if nece»sary, to deal with 
ttie case under this sect.on A firstdass Magistnte issued an order under this section forbidding the A'uzi anq 
Mulla to go to the Idga outside the city of D on ihe Bahrt Id, and directing them not to allow others to do so , 
held, that as it appeared that there was some dispute betw een the iCazt and the HIuUi, each of whom claimed iq 
have the right to read die A'rtrfii first on the Wat the /<(f« the Magistrate should have held an inquiry, 

and determined which party had the legal nght,£md then have protected the parly he found entitled, in tli% 
eaerase oi that nglit, 5 C. 132 5 and tliat in any case there was nothing to justify the ex-parle issue of the ordey 
and the general prolulntion to go to the Idga and the injunction against allowing others to go there 
See also Rutanlal 667. 

23 . Scope and duration of the order must be eo-exteuslve with the emergency.— The duration ot the; 
diithonty in the Magistrate to interfere vvitli the private nghts of {larties is co-extensi\e vviih the emergency that 
ju-'Ufied the exercise of that aiitlionty }fe cannot issue orders intending to hvve effect for all time, 2 M. 110 ; set! 

ilso 31 C. 6X1 where the order of the Magistrate washeld to be wider than necessvry A GosSaiti had gone tq 
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pa\ a \isit accompanietl bj a bodj of reniner^ and also by peisons carr>i»g horns «liidi horns were blown for 
the glorification of the petitioner and to the anno>ance of the party The Mngistnte under this section 
I** ued T general order tint neither party should use anj musical instrument in the neighbourhood to eflch 
others houses, held that the Magntrite cnnnol pass such a general order though he may forbid the use of 
tnjsical instruments for the purpose of guing 6 W B 40 An order of a Magistrate directing 

that all music sliall ceise when a procession is passing a certain place of worship is ultra vires 2M 110» 
22 Bom L. R. 157. 

21. Power to regulate the conduct of religions processions.— A Magistrate Ins junsdtctton to pass a 
t'*mix)rdry order under this section prohibiting a procession on the ground that it cannot be allowed without 
gra\-e danger of a breach of the peace with the force at the ^fag^stntes disposal 13 Cr L J 30 (M) but m 
regulating the conduct of processions o! Hindus and Muhammadans Magistrates would do well to bear in mind 
the olxnations of the Madras High Lourt which areas follows — Pnmanly he (the Magistrate) must consult 
the public safety, and the responsibilitj throw n on him is great seeing that the Legislature has prohibited all 
iiUenerence w ith his order by a supenor Court At the same time it is incumbent on the Magistrate to interfere 
.i little as ixjssible with pn\ate rights and a custom which miglit be recognized as not unlawful under a 
Coaemment that possessed a State religion might be unreasonable now that the Government professes 
m partiality to all creeds The Magistrate should endeavour to abstain from the appearance of showing favour 
to one sect at tlie expense of another though where a sufficient emergency arises private nghts must 
necessarily yield to public secuntj Mad H C. Pro 13th H&y, 1335 In 2 M 140 the pi iintit^s sought to set 
aside an order passed by the District Nfagisirate prohibiting all music while any procession is passing or 
re passing the defendant s OT«j/kf In declaring the order of the Magistrate to be ullrtvtres the High Court 
oli'eried as follows — In the proper governance of a country of which different sections of the inhabitants hold 
widely divergent creeds Uis of course necessary that regulation should be established secunng the members 
or each sect in the legitimate performance of iheir devotional exercises from improper interference on the part 
ot members of other sects and such regulations find a place in ihe law of British India (/ P C, Ch ip \ U)- 
But at tunes the nght of the several sects to the undisturbed exercise ot their religious observances may 
come into conflict without any criminal intention In such case» mutual to eration is and must be the only and 
tie proper rule It has then to be detennined how far the conflicting nghts interfere with and necessarily 
iiodiiy each other It is on the one hand a right recognized by law that an assembly law fully engaged in the 
penormanceof religious worship or religious ceremonies shall not be disturbed It is on the other hand a 
nght recognized by law that persons may for a lawful purpose whether aval or religious use a common high 
way by parading it attended by music, »o ihat they do not obstruct the use of it by other persons. 
It persons passing in procession attended by music pass a place in which others are assembled and 
engiged in public worship which the music would tend to disturb it is the duty of the persons composing 
the procession to refrain from such disturbance but nssembhes for purpose of worship are held 
•■circely m any place at all hours and generally at appointed hours and therefore it is unnecessary 
that there should l>e a rule that persons sliould not at any time pass alon,. t high road in the neigh 
1 oiirhood ot a recognized place of worship ii attended l\ music. If indeed the procession be of a 
religious charaaer the prohibition of u may be as real an interference with the free exercise of religion as m 
-illow mg It to proceed past an assembly engriged in worship attended with such circumstances as to disturb that 
worslup and if no religious procession is to be allowed to pass *i recognized place of worship whether jiersons 
are or are not at the time there assembled and engaged m religious worship the members of a numerous set 
might close every highway to the processions of a sect to which they are opposed by erecting in ih* 

I eighbourhood of eadi highway a place of worship Tlie law in the resmciions it imposes on processions of 
wl atever diaracter does not go beyond the necessity and a MagisUate has no authonty to declare the 

law on the subjea and amiapate a breach of it by a prohil itory order For the preservation of the public 
l>eacc he has i special authonty and authority hmiled to certain occasions. The duration of this aulliont) 
i 1 me ^Iaglbtrate is co-extensive with the emergency that jusiifed the exercise of the authonty ~ 

As to the further exposition of tlie law relating to processions seeiVL 203, 5 M. 304] Weir If, 74, 28 M* 
SS4 (F B.) Ibid., 579 and 536, 83 M 439 , Rataolal 703,13 B 693. No person has a nght to obstruct others when 
tiukm„ lawful ise of a j ublic street and customs to the aintrary founded on religious intolerance cannot be 
recognized Weir 11, 89, jr** also 26 M 554 (FB.) If the memb«s of any sect desire to prevent the use of the 
street in the neighlourhood of their houses by the members of another sect their proper course ls to erect the'C 
1 ouMfs on streets wlndi are pnvate property also 10 Bom L. R. 1047 = 8 Cr L. J 431. The fact Uiat a 
I -oces ion IS a luxury is not a suffiaeni ground for passing an order under this seaion 15 Cr L. J 30 (M ) 
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25. Holding of hauts or Tn&rketa—Jarbdletlon of Haglatratea to regolkte.— If the conditions re( 3 uired 
bv the section are present, a Magistrate has undoubtedly power to direct a a person to abstain from holding n 
haul, 10 B. L. R. 434 (P.B), 18 W. R. 47; but sudi power must be exercised in the light of the foUO'ving 
observations. The holding a haul on one’s own property is not in itself a wrongful act and therefore, any 
\iltenor con'sequence which arise from it cannot gi\e rise to any proceeding against the owner of the land for 
committing an act likely to cause a breach of the peau, unless the ulterior consequences are made the basis of 
these proceedings An order directing a man not to use his property in a lawful manner, eg, not 
to establish a haul on his own land does not come within the purview of this section, 13 Cr. L. J. 511 
' (Cal ) , 4 C. W. N. 226. The Magistrate or Collector of a district has no pow er as an executive oflicer to stop the 
j holding of a market within his district on a particular day when circumstances have not ansen such as would 
justify his taking action under this section, and even when such circumstances have ansen, the prohibition 
cannot be made for an indefinite period, 1897 A. W. N. 59. Where an order enjoined the petitioner not to 
establish "i rival market within a quarter ot a mile of a certain market place , Ar/if, that it was not a proper order 
under this section, as it did not mention any limit of time and there was nothing in the order to indicate whether 
the petitioner would be entitled to hold any market at any time within a quarter of a mile. The object of this 
section is not that the order should be made presenbing the holding of Aau/s indefinitely within a certain ^rea 
for two months This procedure under s 107 would be the more appropnate remedy, 11 C. W. N. S23 = 
5 Cr. L. il. 43; 11 C. W. H. 79 4 Cr. L. 3. 433. Where the only ground mentioned for the issue of anorder 

under s 144 restraining the holding of a nval Aau/ was, that ihe Magistrate was satisfied from the report 
of the Police that by opening a new Aani within half a mile from the old and long-established ^au/, the 
petitioners were about to disturb the public tranquillity . that an injunction could not be issued not 

to do a lawful act upon a man's own property and that the order in the form in which it was issued Mas 
without junsdictioa The holding of a /jau/ on a man’s own property is not in itself a wrongful act and 
therefore any ultenor consequence whidi may anse trom it cannot give rise to any proceeding against the 
owner of the land for committing an act likely to cause a breach of the peace, unless these ultenor consequences 
are made the basis of the proceedings The law as regards the preservation of public peace is based on an 
apprehension that either a certain person or certain persons are likely to commit breach of the peace by their 
own acts or that they are likely to do wrongful acts which may occasion other people to commit breath of 
the peace, 19 C. W. K.248. Where two rual Zemindars were holding their Aau/s, simultaneously every Friday 
and Wednesday, and the .Magistrate made an order under this section diiecting one of them to hold his Afiu/s 
on Saturdays ind Tuesdays , Md that though the section empowers a Magistrate to make an order prohibiting 
a person from holding n haul on certain specified days of the week, the law does not empower him to direct that 
the hauit shall be held on certain days, leaving the par^ no option to hold his haui upon days other than those 
his rivalholds his haui on Disobedience of such an order is not punishable under s 188, 1 P C , 31 C.990 j iee 
5 C. 7 ; 4 W. R. 12 , 4 C. L. R. 410 ; 21 W. R. 26 ; but see 16 a 9 , 18 W. R. 22 ; 20 V. B. S3 ; 14 W. R. 46 ; 
11 W. R. S Set also 29 C. W. N. 411. 

An order prohibiting a Zemindar trom holding a market on his estate is illegal— 3, Revenue^ Jud^ex il 
and Police Journal Calcutta, p IISS 

does not trapower Msgistrates to naVe bye-tawB.— Magistrate is empowered to 
make a general order such as one direaing persons not to allow their cattle or horses to run at large on the 
piiblit roads or warning them to take proper care of their cattle and that in case of disobedience they would be 
punished The order contemplated by the section is one m the nature of an injunction or command and not 
orders of the nature of regulations or bye-laws, 12 W. R. 36 ; 3 B. L. R. A Cr. 45 ; 9 B. L. R. Appx. 36. 

27. Order irrevocable in its effect should not be passed —A Magistrate has no power to issue any 
order which is by its \ ery nature irre\ ocable All that he has power to compel the owner of property ts that he 
'hould take certain order with it. Such power does not c\tend to an order to cut down large quantities of trees, 
13 W.R.72, 32 C. 154 

28 Magistrate ought not to interfere with execution of Civil Court decree.— A Magistrate has no 
jurisdiction to make any order under this section which would have the effect of interfering with the execution 
of a decree of a Civil Court, 17 A. 4SS ; 2 c. W. N. 572. A landlord obtained a decree in a Civil Court against the 
tenant lor possession and obtained delneiy of the lands in execution; but the Magistrate at the instance of the 
tenant passed an order forbidding the landlord Irom interfenng witli the possession of the tenant as the landlord wa-, 
unable to point out the exact lands of which he obtained possession , held, that the order made contrary to the 
ecreeo t « Civil Court was wrong and the Magistrate Was bound to maintain the possession of the landlord. 
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6C. W.N.I66. ^purdnsed some properties in CTCCUtion of a mortgige decre- and was put in possession of 
ths sime. The Magistnte of D piuiwrimg to act under this section ordered A’ or any of his subordinates 
to refrain from entenng uj’on the lands and proi>erties, and directed him to show cause why the order should not 
he made ab^lute or rescinded , field, that looking to the nature of the case and to t!ie language of this section 
It was dear that the section does not appi} to a case like the present and the order purporting to be mide und**' 
It IS bad, 2 C. W. N. 572 ; 23 C W. N. 732 

29. Uagistrate has no business to adjudicate on rights and has no Jurisdiction to decide questions of 
title or possession.— A Magistnte purporting to act under this section has no business to adjudicate upon rights 
and has no junsdiaion to deade upon anj question of title or possession. Hi» onlj dut> is to make an order 
wath the object of preventing a breadi of tlie peace, if he considered a breach of the peace imminent, 11 M L. J 
122 es Weir H, 93. Wlieti one person presented a petition under this section alleging that he had the right 
liasedupon long usage and custom of compelling another person to bring certain idols, admittedlv in die 
pos«ession and custody of such other, to lits place, for the celebration of a festival and the Magistrate directed 
the person applied against to take the idols to the desired place , held, that there is no provision of law which 
1 ests in a Cnminal Court the pov, cr, hrst, to deade the question of right and then to proceed to base its order 
under this section upon it , and that, therefore tlie Magistraic's order is whollj unwarranted by law and w ithout 
jurisdiction, 8.C. W.H. 378. 

30. Magistrate ought not to usurp the functions of a Civil Court.— A Magistrate has no jurisdiction to 
direct tliat certain disputed articles should be placed m the custody of the Court and should remain there for two 
months or until the deasion of a pending civil suit, 12 C. W. N. 1044 ss 8 Cr. L J. 230, After dropping proceed 
mgs under s- 145, a Magistrate has no jurisdiction to attach the immoveable propert) and to pass a prohibitory 
order under this section, enjoining the parties not to interfere in any way with the attachment, 13 C. V. N. CXIX. 
Where an application was made for the renewal of worship in a temple in winch the worship had been stopped 
ow ing to disputes, the Magistrate has no jurisdiction under the section to direct the reopening of the temple or 
the removal of the image and renewal oi the worship mthout innovations, Madras, Cr. Rev. Case 283 of 1904 

Vll.— PARTICULAR ORDERS HELD TO BE WITHIH THE SCOPE OF THIS SECTION. | 

31. Widening of temple gates.— Where a Magistrate directed the hereditary pnests oi a public temple ! 
which IS visited at certain penods of the )ear by la^ concourse of pilgnms to widen and heighten the 
doorway, with a view to prevent die dangers arising from overcrowding and to improve the ventilation, 
he/d that such order was legal, and the case would have been the same had the temple been a private 
p'operty, as it is open to all the Hindu public, 6 B K. C R. Cr. Ca. 36. 

32 Regulating worship in temple.— Where a Oistnct Magistrate being ot opinion that there was 
'uch a risk or danger as is contemplated tn this section made an order directing certain specihed person-., the 
Piijarus and Shevdanet and the public generally to ibstam from interfering with the Badves m ihe 
performance oi the duly pujah of the god Vithoba at Pandarpur and further directed the Badves alone to 
perform the said pujah , held that the Distnet Magistrate had junsdiclion to pass such an order and the High 
Court could not consistently with s. 439 i3> Mtfta interfere with his discretion in revision 4 Bom L. R 582.- 
An order forbidding the celebrauonoi a religious ceremony at a certain place and the removal of idols from 
that place is good, but li it is coupled wnth a limitation that the act should not be earned out v.ilhout Ih* 
consent of (crlttn persons' then the order is bid unless the limitation is removed 8C. W. N 376 As to the 
|>ow er to fis hours of worship, see 6 M. 203 and for power to regulate religious processions see Note 240 

33r Management of temple.- ' A Magistrate has junsdiction to make in order directing a person 
not to vtterfere xmth the managewent ' of a temple as such an wder is within the meaning of the words abstain 
from a ceriaw act, 24 H. 43 ; 3 M $34 ; 18 M 402 y 

34. Regnlatlng entry into a Mosque.— WTiere apprehending a breach of the j>eace, a Magistra*e ' 
directed members of the Hanafi sect to enter a mosque at certain ctated hours only, and the members of the 
Shafi sect at certain other stated hours only, held, the ^lagistrate had junsdiaion to make the order Though 
tn form it may be said that the order was not one to abstain from a certain art, tn substance and effect it was 
nn order direamg certain persons to abstain from certain acts, 24 M.242. 

35 Prohibition of burial —Under this sertion an order may properly be made, on saniury grounds 
p-i>hibiiing bunils m certain places, Weir II, *4. 

38. Muglitrau may forbid slaughter of cattle.— .Sr,; 16 Cr. L. J. 190 |0adh) Note 44 and 1853- 
A. W. W. 253. 
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YIII.— ORDERS HELD TO BE NOT WITHIN THE PURVIEW OF THE SECTION. 

37. — The only orders that may be made under this section are to direct any person (1) to abstain 
from a certain act or ( 2 ) to take certain order with certain property in his possession, etc. 

(rt) Magistrate cannot take eustody of property — An order made witli tlie consent of parties that th-* 
Magistrate should takeover the custodj of certain safes and keys was held to be wholly lUegnl, 12 C.W.N.10U 
8 Cr. L. J. 230 ; nor cm he imke any order as to custodv of money in respect of which a breach of the pea'^ 
may lake place, 12 W. R. 38 nor order a village mimsiff to be m possession of the property, 3 L. W. 49S 

(A) Nor can he pass any order regarding custody of children —'Y' ca's, section does not empower a 
Magistrate to pass order regarding tlie custody .ind guardianship of children, Weir 11, 66. 

(c) He cannot diteet dntsion of crops between rival claimants -This section does not authorize a 
Magistrate to make an order for the division of crops between two rival /emindats, because the Magl^trate hai 
no junsdiction to pass an order ot this nature, 32 C. 154. 

(rf) Regulating boil trafic — An orderregulatiog the boat traffic at a certain landing place on the 
ground that the overcrow ding of the boats was dangerous to the health of the residents of the town, purpomng 
to be passed under this section is bad, not being really wilhm the purview of the section, 25 C.852. 

(e) Cannot attach immoteable properfy —See IS C. W.N. CXIX. 

17) Cannot direct erechon of building — These words are undoubtedly very wide and equally vagee, 
but It must be .issumed that the Legislature in using those words m the section did not intend to give 
a Magistrate such extraordinary powers as would enable him to order, under this section, a bnilding which has 
fallen down on private grounds to be rebuilt by the owner of the grounds, 17 A. *85. 
ig) Cannot nguMe holding of hauls —31 C. 990. See Note 25 

38. Beiaoy&l of embaakmept, band, etc.— This section does not authonze a Magistrate to issue nn 
•order directing the removal ot an embankment whereby adjacent lands arc in danger oi being flooded. 5 M. Hi 
C. R. Ippz. XIX as Weir If, 66; 11C.W.N CYII; nor to remove a dam which obstructs the flow oi water through 
an irrigation channel though the erection of such a dam may be prevented /ur the purpose oj preventing a not 
or an affray 9 C. 103. A Magistrate has no antlionty summarily to direct the owner of a tank in the dry bed of 
a nver to destroy the banks on the ground that they are an obstruction to the public m the lawful enjoyment of 
the river, and tliat the stopping of the water mtertered with the health of the public, 10 W. R. 36 j 1 B. L. R. 
(8.N.) XXYII. Nor to direct a pefson to remove a wall erected on Und alleged to belong to another person, 
in the absence ot the e\ idence shoyv ing that a not or affray was likely to occur, IS W. R. 19 ; 2 a W. N. 732. 

39. KcmoTal of prostitute*.— A Magisuate ordered certain prostitutes and their 7emindars und-r 
whom they held the land to remove the liouses oi the former from a particular site within 24 hours and to take 
up their quarters on the opposite side of a railway line, on the ground that the visitors to the prostitutes had to 
cross the railway line and thereby their Jives might be endangered , Ae/rf, that the orders were ultra vires and 
not covered by the w ords “ such Magisti ale may direct any person to abstain from a certain act or to t'’ke 
certain order with cirtain property possession,’ 2 a W. N. 70. 

40. Disputes a* to rents. — The Chapter is for temporary orders in urgent cases of nuisance, and has no 


! , . Y.* 1 ■*■•.*■ 

Cr. L. J. 1*5, It was held that an order retaining a certain body of people from exercising the nghis ot 
Melvaramdar in relation to certain lands is valid 

41. Disputes about easemeBts.—A right to flow of water and a nght to use a pathway across the land 

oi another are nghts of use of land and water within the meaning of s. 147 and cannot be adjudicated upon 
under this section by a Magistrate with subordinate powers, 3 H. H. a R. Appx. XXIII = Weir 11, 65 j 19 W. B. 6. 

42. Is the scope ef this Chapter limited to orders la respect of Immoveable property?— Chapter 
XI refers to interference or dealing of some kind with the land itself or with something erected or standing 
Upon It, and is directed to tlie prevention or direction by prompt order of some definite act on the part oi an 
Individual, so that injury or nuisance may not he caused, 19 a 127. There seems to be nothing in this secnon 
to justify tins opinion. 
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IX— SCOPE OF CL (3)— validity OF ORDERS ADDRESSED TO THE PUBLIC 

43. HBtt the order be addressed to the pabiic *£eDeraIly *?— Tn S A 99, it uas heli that a proclama 
lion b\ a >Iag1slrate forbidding in general terms an> person spreading nightsoil on his fields so as to cause 
dtseas or anno>ance was «//r(T tir« and not within the scope of Chapter \1 An order may, under s |44,be 
■directed to the public generally when frequenting or \isiting n particular place to abstain from a certain act but 
this proMson has no apphcabihtj to an order of the nature contained m the Magistrates proclamation which wcti 
directed lo a portion of the commumly and had no concern with the public generally, frequentingor visiting a parti 
ciilarpbce. It is submitted that this interpretaion is too narrow and not justified by the terms of the section 
Inl6Cr.L.J 190 (Oadb) in dealing with the scope of cL (3) it xtas pointed out that the word ‘public’ does not 
onl) mean here the corporate bod> pursuing its public avocation but also mea is the whole number of indivi 
duals whom the arcumsiances cannot be particulaiy addressed and an order duly promulgated will have the 
effect to control either the private or public actions of every such individual according to its tenor It is 
quite clear that the proper interpretation of s 144 (3) is that the order may be directed to a particular individual 
and that when because of the number of particular individuals it is impracticable that the Magistrate could 
issue notice to each one of them he can issuea geoeralorder to the whole number of such particular indivi 
duals here deMgnated as the public generally and such order in respect of each particular individual will 
have the same effect as a separate order served upon him provided of course it has been so promulgated 
that It has come to his knowledge 

44. Hast the order be conflaed to the pnhlie freqaenlliig or vliltisg a particalar place— Scope of 
«] (3).— In 8 A. 99 and 14 B IBS it was held that power of a Magistrate to issue an order under this section is 
confined to the direction to a particular person to abstain from acts of a certain character or to the public 
generally lo abilatn from similar ads when frequenlug a partienlnr ptice In the latter case the District 
Magistrate of Broach owing to the preveUnce of diolera issued a notification fn the form of a proclamntion 
under s. 144 forbidding the public in general to give caste dinners in the City of Broach and it was held 
that the order was beyond the powers conferred by s. 144 Similarly an order directing all persons in Surat 
City and all places within five miles of Surat City to abstain from interfering with the destruction of dogs 
was «//ra vires as the Distna Magistrate has power only to direct an order to a particular individual or I 
to the public generally when frequenting or vtsiung a particular place IB Bom. L. R. 634^16 C. L. J 98 | 
‘Clause (3) cannot conceivably cover the case and the power to direct any person to abstain ftom a particular 
thing IS not a power to direct the public generally from abstaiiung Pir Heatos J ibid In IB Cr !<. J 
190 (Oadh) it was however pointed out that s. 144 (3) has nothing to do with the nature of the order which 
!■> dealt with m cL (1) but m one of four sub^clions which refer to the manner of promulgation and to 
the duration of an order under s 144 (I), It was there held that a general order of a Magistrate in 
which he set out that vvhere.as separate orders had been issued to 36 persons forbidding them to sacrifice 
cows or bullocks but as there was reason to believe that other persons to whom such orders were not issued 
were intending to sacnfice cows or buttocks in connection with the Lukrt Id festival it was ordered that 
no person should sacnfice or cause to be sacrificed any cow or bullock in any place within the boundaries of 
the Tity of Ayodhya at anv lime on the 9th lOth lllh or |2th November was legal and within the scope of 
s. 144 It IS argued thit by using the words irequeming or visiting a particular place the Legislature 
intended to enact that no general order could be directed against residents but rather that such a general 
order could only be directed against casual or frequent visitors With this we cannot agree The intention of 
the subjection is to extend rather than lo limit the scope of the order so as to include therein even 
casual or frequent visitors from outside the limits of the particular locality within which the order is to have 
application. 

43 . Cau the exercfie of private rigbti by the pvbllc generally be tontroUtd 7 — Ib 16 Cr L. J. 190 
(Oudh), It was contended that the Magistr-ite had no power under s. 144 to fetter the exercise of a pnvate right 
m pnvate phees such as a house by an order directed to the public generally and that the panicular place 
fn cl (3) must be interpreted to mean a public place but the contention was not accepted. If the Magistrate 
has jxiwer to control the actions of a person in his own pnvate house by a direct order addressed speafically 
to sudi person under the second paragraph of d (I) then there is no rea'-on why a similar order addressed to 
the public generallv should lie ullra 'ires In 14 E. 185, the contention that if a notice be issued to the public 
St large Its operation should be confined to a partiCLlar place o* public resort se^m to htve found favour with 
the Bench 
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X,— SCOPE OP CLAUSE (6)— DURATION OF ORDER. 

46. Order comes Into force from the date of the original notice. — long as an order under this 
section has legal operation no intermediate or interlocuiary order, not contemplated by sub-sec (4) can be 
passed. An order issuing notice unders 144,isan order passed undent, and as such could remain in force 
for two months from ns date and the confirmation of the Said order on a subsequent da> on cause being show a 
could not extend the period of its operation lieyond those two months, 13 C. W. N. 193. 

47. Orders to be in force for more than two months not valid.— (n) An order cannot be made 
directing a peraon to abstain from taking any part in the management of a temple, until the dr /cc/t; man «ger 
was duly evicted from the mamgemnt in due couise of law as such an order contravenes the proMsions or 
sub-sec (5), 24 M. 45. (i) This section only relates to the passing of provisioml order to tide over temporarj 
emergencies, but does not give jurisdiction to a Magistrate to prohibit persons by permanent injunction from 
taking processions throughout an indefinite future period along public streets, 38 M. 439. (c) There being 
disputes between relations regarding their share m a certain land, the Magistrate made an order to the effea 
that the applicant must not plough more Ilian 12 annas share of the land, Aeid, this could not be valid order 
as It would have effect not merely for two months, but until the parties went to the Civil Court, and further no- 
case of emergency had been made out, 27 C. 918. (d) Where an order directed a party not to interfere with 
the land in dispute without the order of a competent Court , held, that the Magistrate was not competent to 
make such an order as it was not limited m time, but on the face of it purported to be of the nature of a 
perpetual injunction A Magistrate has no power to direct that an order under this section which must lapse 
after two months, should be renewed from tune to time, 1 C. W. N. 140 ; 11 c. W. H. 223 S Cr. L. J. 43, but see 
next Note 

48. Hera nea-ipeelfleatlaa of duration of order, does net make the order Invalid*— Where an order 
was made under this section without specifying the time for which it should remain in force , held by the Full 
Dench, that the order is not bad merely because it did not state that its operation was confined to two months 
or some shorter penod. Under sub-sec. (S)« will be presumed, in the absence oianything to the contrary, In the 
order itself, that its duration is limited to the full penod of two months, 34 C. 897 (F.B.). 

49. It 1« illegal to pais luecesilye erdete exieodieg time.— A Magistrate c.snnot b> passing successive 

orders under this section extend the operation of an order indirectly beyond die time limited by Sub-sec (5),. 
11 C. Vr. N. 79 « 4 Cp. L. J, 433. A Magistrate lias no junsdiction to pass successive orders and extend the penod 
of two months If he has junsdiction to pass two orders he dearly has junsdiction to pass several In that case 
he might without the possibility of interference by this Court pass orders under this section extending over a 
considerable penod of time If there is really a very senous danger of a breach of the peace, which cannot 
otherwise be prevented, a Magistrate has under ss 107 and 114 ample power to deal with it 13 C. W. N. 
CCLXyill; 3 Pat L.J. 130. 1 he Magistrate cannot by passing successive orders under the shelter ot this 
section try to clutch at a much more extensive junsdiction, namely , a junsdiction to prohibit person by a per 
manent injunction from taking procession throughout an indefinite future penod 33 U. 439 ; 1913 M. W. N. 1003 
^ 14 Cp. L. J.ees t (1914) U. VI. N. 169 19 Cr. L. J. 149 See also 7 C. W. N. 140 \ 11 C. VI. N. 220 = 5 Cr. L. J. 43 , 

29 a 892. See also 20 C. W. 14.798; 24 C. L. J. 272 and 18 Cr. L.3. 767 (M.) 

50. Uaghtrate cannot iasne perpetual inJuncUon. — Orders under this section have a temporary opera 
tioii only, 10 A. 115. A Magistrate cannot issue a perpetual vtjunction under thissection, 8 C.980;5C.7=s4 C- L- 
B. 309 ; 34 a 897 ; 22 Bom. h. B. 1S7. 

51. Dnty of Uaglitrate when after expiry of two months danger is still apprehended.— Repeated 
recourse should not be had to the provisions of s 144 in Ihesame dispute It is considered probable that danger 
to the public fieace may remain after the expny ot two months from the date of the order under s 144, steps 
sliould be taken m due course to obtain an order of Government under cL (5), recourse should be had to the 
provisions of Chapter XXI s 107 , 16 Cr. L. J. 392 (W.). 

Held, that when danger is still apprehended the Local Government is perfectly competent under sub- 
''t*. to extend the penod of the Magisuate’sorder i9X. S26. 

Undep the Amended Act, High Court has power to revise nnder a. 439 orders properly made under 
this section.— Under the old Code the High Court had no power to revise under s 433 orders properly made 
under ss 143 N-j and under Chapter XII of tlic Code But under the new amendment of cL (3) tos 43S such 
ordere can now l>e revised See 48 C. 922. See preliminary Note to s 435, p 924 
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S3. High Court rarely interferes with an ortler tiiuler this section vihen other reniedie'^ are open to the 
aggneved pirty, S2 H. L. 823. j i x 

54 Powers of teYlsion will not be exercised when the order has spent itself.— An order which on the 
dateoti which It IS sought to berevised by the High Court, ceised to be m force by efflux of timeunders 144 
(5) should not be interfered with in rexision under s. 4J5, 16 Cr. L. J. 272 (M ) Subseu,(4) of this section allows 
an ^ppllcallon to tlie Distncl Mn^islnte agmnst an order imde by i Subordimte Magistrate I he High Court 
cannot interfere in revision Ratanlal SIB. See, however, 20 C. W. N. 753 ; 20 C. W. N 931 } 23 C. W. N. 14S , 
42 H.L.J.352; 47 H. L.J.439 

55. Executive orders cannot be’ revhed —An order prohibiting the opening of Aai/ls in a certain 
place IS not a judicial order and therefore is not subject to revision, 21 W. R. 23 ; nor an order to remove a 
prostitute, 26 P. R. 1880 ; nor an order to burn t quiiitity of gram, 2 P. R. 1880. See also 33 P. R. 1878. 

XII.— PROSECUTION FOR DISOBEDIENCE OF ORDER. 

56. Practice.— Magistrate conviamg under s 168 1 P C, should invanably quote the order which 

was disobeyed, and not the law under which that order was promulgated— C P Cr Ctr No 6 This section 
and s 188, 1 P C, should be read together, 1 Agra 23. , 

57. Sanction necessary —Sanction IS necessaiy before prosecution. Sees 195 

58. Legality of order can he questioned on eonvletlon tor Its disobedience.- On conviction under 

s. 188, 1 P C, for disobedience to the order of a Magistrate directing the pruning of hedges , held, that as the 
circumstances showed that there was no necessity for a speedy remedy the Magistrate had no power to issue 
the order disobeyed, Ratanlal 50 and 81. Although orders made under this section are not appealable, still if a 
person be convicted for their disobedience under s. 168, 1 P C., be might appeal on the groundof their illegality, 
and the validity of the proceedings would then be inquired into, 8 W. R. 37. See 23C.W.N. 141. Where 
an executive officer makes an order or issues a Dotihcation under the Code of Cnmmal Procedure it is not 
withmthe province ot judicial authonty to question the propriety or legality of such order or notification until 
an attempt is made to enforce the exaction of a penalty against a person committing a breach of such order 
or notification It then becomes the duty of the judiaal auilionty to consider whether the order is properly 
nndeornot,6C.88,2 W.R.32. 5<r^20 C. W K 961. 35 M. L J. 434 

59 Knowledge of tbe order mast be proved.— The conviction would be illegal, unless it is proved 
that the accused knowing thit an orderhosbeen promulgated by the proper authonties disobeyed that order, 
1 Bom. L. R. 524, 16 C. 9 See Note 64 

60 CoBvietion for dltobediesce or order will not lUDd nnlesi there be evldeace at to Jhe likely 
remit of mch diiobedlence — A conviction under s 18M I P C for disobedience of an order made under 
this section in the absence of evidence as to ihe likely result of disobedience of such order is bad in law 
4M.H. aR. Appx.5; 3 B. L. R. Appx. 149 j lOB.H. C.R.424, 1686 A. W.N.251. Although the establish 
mentol nvalAfla/ at a place near to an oldAavfand held on the same day may lead to a breach of the peace 
It would not be sife or proper that that alone should form sufliaent ground for conviction under s 183, 1 P C, 

4 C. W. H< 228. To secure a conviction, there must be definite evidence on record lo show ihat disobedience 
was likely to lead to a breach of ihe peace or other harmful result contemplaied by the seciion, 33a793 But 
if the act of disobedience has tended to cause annoyance, it is sifflknent for conviction under s. 188, I P C 
Objectionable language such as 'll you dnnk you will be dnnking the blood of your diildren speaks for 
Itself and no further evidence is necessary, 10 Bom L. R. 1047 6 Cr. L. 3. 431. 

61. The order disobeyed mut be la writing asd doiy promalgetcd.—\Miere the accused, servants 
of a contractor, quamed stones froma hill and some coolies were killed owing to an acadent, and in conse* 
quence the Distna Magistrate Issued an order throu^ some fiTunihi to stop work , held, the order should have 
beenmwn/i»^ as required by this seaion and duly served or promulgated to tbe public as required by law, 
38 P. R. 1905 ; 17 W. R 57. As to proof of serv ice of order in order to secure a convnction under s 183 I I* C 
See 13 A.57Tii4 B. 165; 18 C. 9 and 12 M.475 and 13 C. 175. 

62. Uagistrata lisoteg order canaot ponlsh for Iti disobedience.- A second-class Magistrate, who 
issues an order under this seaion, has no jurisdiction to pumsh an offender for its disobedience, 10 B. H. C. R. 
424 , 34 H. 362 ; Ratanlal 50 j 4 C. W. N.326 ; 31 C 990 

16 
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63, When no offence to disobey Ofdera. — If the person issuing order is not lau-fully emponered to 
promulgate the order no conviction can stand, 3 A. 301; Rotanlel 50 and 81; 1904 A. W. H. 233. Ifthe order is 
both in substance and in Hs manner ol publtcatioii illegal, as l>eing beyond the powers conferred by law, the 
conMCtion will not stand 14 B, 165 and 180 , 20 A. SOI. 

64 Sanction for disobedience of order vrhen bad — No sanction for prosecution for disobedience of 
order ought to be gnen unless such disobedience causes or tends to cause annoyance, injury, etc 14C. W. K 234 
«ltCr.L. J. 49. 


XIIL— CIVIL PROCEEDING TO VACATE MAGISTRATE’S ORDER. 

63. CIyU amt lies to vacate the order. — There is nothing in the provisions of this section which shows 
that the Legislature intended to deprive a pnv'ate individual of the redress which the law affords him (when 
special injury is caused to himl by means of a civil suit 3 C. 20 (P.B.) 

66 Magisterial order is a anfBelent caste ef aetifin to fosnd a aslL— A magisterial order prohibiting 
people from going in procession in public streets is, without special damage a cause of action for the sustain 
ability of suits by a member of the public for a declaration and injunction with regard to their right to go m 
processJOD J9M.L J 617, 20 M Ii. J.119, and ja* alx>50 M. JA; JS B; 593; 9B. *57. 

67. Limitation for anlt for damages. — A suit for an alleged damage caused by an order of a Magis- 
trate purportingto be under s 144 falls within Art. 2 of /Ac LtmUiIion yief and must be brought within 90da)S, 
18 In. Ca. 84 (Cal.) See also 16 0. C. 211 « 21 In. Ca. 426. 


CHAPTER XII. 

Disputes \s to immovable propertv 

145 , (1) Whenever a Distnct Magistrate Sub-divisionil Magistrate or Magistrate of 
the hrst class is satisfied from a Police report or other information that a 
Procedure where dispute to cause a breach of the peace I'xists concerning any land or 
hnd^e*ic\*is^hkdy*'to water or the boundaries thereof, within the local limits of his jurisdiction, he 

cause breach 01 peace shall make an order in writing, stating the grounds of his being so satished, 

and requiring the parties concerned in such dispute to attend his Court in 
person or by pleader within a time to be fixed b) such "Nlagistrate, and to put m written statements 
of their respective claims as respects the fact of actual possession of the subject of dispute 

(2) For the purposes of this section the expression ‘ land or water” includes buildings 
markets, tishcnes, crops or other produce of laud and the rents or profits of any such property 

(3) A copy of the order shall be served in manner provided by this Code for the service 
ofa summons upon such person or persons as the Magistrate may direct, and at least one copy 
shill be published by being affixed to some conspicuous place at or near the subject of dispute 

(4) The Magistrate shall then without reference to the merits of the claims of any of 

such parties to a right to possess the subject of dispute peruse thestatements 
parties receive “ all such evidence as maybe’ produced by 
them respectively, consider the effect of such evidence, take such further 
evidence (if any) as he thinks necessary, and if possible, decide whether any and which of the 
parties was at the date of the order before mentioned jn such possession of th^ said subject 

Provided that if it appears to the Magistrate that any party has within two months next 
bfciure the date of such order been forably and wrongfully dispossessed he may treat the party so 
dispossessed as if he had been in possession at such date 

Prov ided abo, that, if the Magistrate considers the case one of emergency , he may at any 
time attach the subject of dispute, pending his decision under this section ' 
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(5) Nothing m tins >ectifni sinll preclude an> party so required to attend of any other 
person interested, from shoTing tint no such dispute as aforesaid exists or his existed , and m such 
case the Magistrate shall cancel his said order and all further procce<hngs thereon shall be stixeil. 
hut. subject to such cancellation, the order of the Magistrate under sub-section (1) shall be final 

(6) If the Magistrate dcadesthat one of the parties rtas or should under the first proxiso 

to sul>section (4) be treated as Iieing” in such possession of the said subject, 

Part) in possession shall issue an order dedanno' such partx to be entitled to possession 
to retain possession , , , , , , t~ / , , , 

until legally e\ icteil thereof until evicted therefrom m due course of law, and forbidding all 

disturbance of such possession until such eviction, and when he proceeds 
under the first proviso to sub-section {4X may restore to possession the party forcibly and wrong- 
fully' dispossessed ’ 

1 (7) " When any party to any such proceeding dies, the Magistrate ay mcause the legal 
representative of the deceased party to be made a party to the proceeding, and shall thereupon 
continue the inquiry, and if any question arises as to who the legal representative of a deceased 
party lor the purpose of such proceeding is all persons claiming to be representatives of the 
deceased party shall be made parties thereto, 

X “ (8) If the Magistrate is of opinion that any crop or other produce of the property , the 
subject of dispute, m a proceeding under this section pending before him, is sut^ect to speedy and 
natural decay, he may make an order for the proper custody or sale of such property, and, upon 
the completion of the inquiry, shall make such order for the disposal of such property, or the sale 
proceeds thereof, as he thinks fit 

X (9) The Magistrate may, if he thinks fit at any stage of the proceedings under this 
section, on the application of either party, issue a summons to any witness directing him to attend 
or to produce any document or thing 

J(10) Nothing m this section shall be deemed to be in derogation of the pow trs of the 
Magistrate to proceed under section 107 ” 

Note — riie report of the Selea Commutee says • In view oi the objections of the Bengal Go> eriiment, 
ve do not Uiink becuons 145, 147 and 14S siiould apply to the Presidency towns. We have therefore omitted the 
first amendment made by clause 27 and the references lo Presidency Magistrates and Chief Presidency ^^agls- 
trate respecuvely in clauses 29 and 30 In order to meet several difficulties which have ansen in connec- 
tion with the words receive the evidence produced by them in seaion 145 cL (4), vve have made an 
amendment adopting the phraseolog) of secUon 244 cL (ly By sul>clause (7) as newly amended the 
Magistrate is empowered to inquire who the legal representative of a deceased person is, with a view lo 
bring him on record. Lnder sub-clau.se (8), whidi is newly added, a Magistrate cm make orders ibout 
tlie disposal of any crop or produce of land, subject to speedy and natural decay by sale or otherwise The 
powers of the Migistmte to proceed itmler «ection 107 are expressly reserved under sub-clause (lOj which 
IS nevvlv added 

Notes.— 1. SaggeiUon.— The duel object of this secuon IS apparently to prevent a breach of the pea'-*-, 
but from deaded cases it seems that the parties mho resort toa Cnmmal Court have some ulterior and dx"erenc 
object m view, nr , to shift the burden of proof m a subsequent civil suit on the opposite party Sff 29 C- tST 
(P C.\ Dead^ cases sliow that the proceedings before a Magistrate under this section are cr a -J 

nature and the Magistrate not lieing accustomed to avtl wxirk must often find it a vey ask s- 

pronounce an oj'inion m favour of one or Ollier of the party In order to defeat this cotla'eni o — — a. ±e 
complvinant, it would be well if it were enacted that instead of deading the question oi acteai '»*a=e®-T~ 
Msgistrvte were only to bind the p.-irties to keep tbe peace incase there be any imminent d=*-^ t s — 

• Wore* in IlM inTrrvOn<«imM«rrv»dMbr AisTTIIIafitli 
t pjvMtuUt tolnl br AnXVIIl erf It * 

lSub-.-rtN-M ft' (»» <IN by Art XV HI of It J 
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and then make a reference to the Civil Court regarding the question of actual possession. The CimI Court 
should decide this question as if it were a suit unders 9 of and communicate its decision 

to the Magistrate in question, who uiU pass final orders in acctmlance with that decision This would avoid 
great deal of trouble to the Magistrate as well as to the parties 

SyllabaB of Hotes 
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(а) Personal Notes 9— 12 
(J) Local Notes 13— IS 
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V -Conditions requisite to give jurisdiction. Notes 2S-26 
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(f) Misjoinder and non joinder of parties. Notes 64-65 
(rf) Who may show non-existence of dispute Notes 66-67 
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(rf) Point of time at which possession become^ matenal Note> 62—86 
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(^) Bound to receive evidence Notes 112 — ll5 
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(a) Porm and contents. Notes 137—143 
(5) Persons bound bj the final order Notes 144 145 
—Certain orders in excess of Magistrate s junsdiction. Notes 146—153 
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XVIII —Transfer Notes 163—167 
XIX.— Reference. Note 168. 

XX— Revision and powers of the High Court. Notes 169—173 
XXI —Effect of order under this Chapter on Cm! Proceedings Notes 174—189 

I —NATURE OF PROCEBDINQS UNDER THIS CHAPTER. 

2. Are proceedings ‘civil’ or * erlmlnal*?— The proceeding under s 145 is, in reality, a avil one, 
33 C. 68 (P.B ) , It IS yud^Kivil, 33 P. R. 1902. The proceeding is a ^uari-e\ecutive action, 23. B. 179. 

3. Under s 526 "In 26 M. 183 { 11 0 C.61 = 7 Cr. L. J. 423; 31 A. 933, it is that the proceeding 

under this Chapter IS a ‘ within themeaning ofs S23 while it is A^/i/ln3S B 179; 88. L. IL219 ; 

5P. R.1914, that It la not a ' m/Hju/i/rnie’ as It does not deal or arise out of a enme already committed See 
Note 167 

4. Under s 15 of the Letters Though the Court dealing with a dispute under this section is a 

Criminal Court, jet an order under this section is not one made in a * Wa/’ withm the meaning of 

s. 15 of the Letters Patent and therefore an appeal lies from the order of a single Judge of a Chartered High 
Court, 17 U. L. 3. 158 S Cr. L. 3 . 343 (F.B.) 

5. Is the proceeding * a ease ’ within the meamagof as. 192aQd 523 7— A proceeding is a case within 
the meaning of s. 192 (IX 22 C. 898; 2 C. L. J. 614 » 3 Cr. L.3. 83; 10 C. W. R. 1099, but not under s. 192 (2X 4 0. 
'ff.N.821;36 C.3T0. Note 163. 

B. Pfoceediag U an Inquiry— a 4 (k) —A proceeding is an inquiry within the meaning of s 350, 18 C. 
'S. N. 420 at 9 Cf. L. J. 278 ; 37 C. 811. See also 22 C. 898 ;28 C. 709. 

7. SectloB 169 doea not apply to proceedings noder Chapter XII. -Section 185 deals with offences only 
and has no application to proceedings under s. t4S, 12 A. L. J. 890 >s 15 Cr. L. J. 620. 

8 Proceedings under this section are ‘Judicial’ proceedings.— s. 4. (i) But order paying over 
proceeds of the attached property tsnotaHordertntheexerctseofajudxciilpowtr In the course of proceed 
mgs under this section the Magistrate ordered that the crops growing on the attached land should be cut and 
sold and the proceeds deposited in Court One of the parties brought a suit against the other and obtained an 
adjudication in his favour so far as his title to the money in Court was concerned but the suit was dismissed 
as he had no cause of action against the other party The Magistrate, when applied to paid over the money 
to the party who had obtained the declaration m hts favour, held, that the Magistrate in paying the money 
to the proper claimant, w is not exercising an> judicial power and the High Court therefore could not Interfere, 
C C. V. N. 883. 

8-A. Proceedings under s, i4Sol this Code are now included under proceedings within the meaning 
of s 435 See Notes to that section 

II.— COMPETENCY OF MAGISTRATES. 

^ (A) — Personal. 

9. Preildency MaglstraUv— The Code does not expressly authorize Presidency Magistrates to act 
under this section. In Madras under s. 7 of Mad. Act 111 of 168S the Commissioner of Police who is an 
ex-offino Magistrate can exerase the powers, under this Chapter In Calcutta and Bombay such Commls. 
sioner*, although thej are not ardtnartly Vfagistrates, can still be invested with the powers necessary for the 
preservation of the peace and prevention of enme &e Act XIII of 1856 and Bombay Acts IV of 1882 ind IV 
of l^Oa , also Bengal Act !\ of 1866 

10 Beach of U&gUtrates.— Under this Code by virtue oi secuon IS (2) Beaches have power to take 
proceedings under this section, 8 C. 754 = 2 C. U B. 285 deaded under the Code of 1872 is not applicable, 

11. Seuloat Jadge or High Coart or DUtrlel MagUtrate eaaaet direct laltlatioa of proeeedlogt.— 
A Session Judge is not competent to order a Magistrate to takb acuon, 20 (1.620, nor the High Court 23 W. 
R. 68 , 80 C. 112 ; nor a District Magistrate 24 C S9L See Notes 156 and 157 below 

12. Proceeding! of MagUtratea not ompovered Told.— U a Magistrate not empowered bj law m iliat 
behalf, passes an order under this section, his proceedings are void. See s. 530 (/X 



246 


THE CODE OF CRIMINAL PROCEDURE 


[Chap Xir/ 


(B)— LocAi. 1. i “ 

13. Property must be witWo the jnrlsdletton of the Magistrate.— Where a Magistrate drew up pro- 
ceedings under this section in respect of a Julkar, lying partly uithm and partly vntlimit his jurisdiction; keld, 
the order in regard to the part outside tfie jurisdiction was ultra vxrex and the whole proceedings were set 
aside, as they viere tahen with regard to llie Julkar whole and the Magistrate was allowed the option it he 
saw fit to do so, to initiate fresh proceedings as to the part of the /wMar within the limits of his junsdiciion, 
1 C. Lt J. 329 s 2 Cr. L. J. 406. This section is not applicable to disputes as to /jmalee proj>crt), nor does 
itauthonze a Magistrate to adjudicate onaiij question concerning land-- be\ond the limits ol his junsdiction, 
ITW. R.33. 


14 Jurisdiction of M&gUtrate wh«t« tltufttien of property doubtfol,— In 12 O.C 400 -sa 11 Cr. L,J<€3v 
however, it was /if/d applying the .uialog> oj s. 182 that where it is uncertain m which of several local areas the 
land 111 dispute is situite, inquiry can be made bj n Magistrate having jurisdiction over an> of sudi local areas 
Even if there Is an> defect, it is cured bj s 53i The deep stream of the River Ghogra, as it exists at any given 
point forms the bound iiy line between the J >arfbad Pistnct 111 Oudh and the flasti District i/i A^ra A dispute 
arose between a piece of land between the two chiniiels oftlie river and u was found that the channel whicli 
was towards the hjzabad side was the deep stream of the river and it was held that the Magistrateof liasli has 
jurisdiction to proceed under s J45 i6 Cr. L. J. £27 (A.) 

15, Magistrate of one district may act on report of Police-etlieer of another district. — W'here a 
Eohcexj/hcer of District / made a report to the effect that a breach of tfie peice was lilely to take place lo. 
Consequence of a dispute conceriung a piece ol water Ijing partly within District /"and partlj within District 

Atf/rfi that the Magistrate of ^ had jurisdiction to take proceedings under this section in respect of tlie water 
Ij mg within his jurisdiction, 29 0.365. In such a case it is essential tint an order in writing under sub^eu (1) i** 
under all ctrcumstances made Otlierwi^e subse<|iient proceedings would be wffrii titef and therefore Inble 
to be set aside as made without jurisdiction 3 A. L. J.372 

III.— OBJECT OF SECTION. 

16. Purpose of section Is to preserve public peace.— The object oi s N5 n. to bring to an end by at 
summary process disputes rchtiiig to land, etc, vvhich .ire in their nature likelj, « not suppressed, to end 
in breaches of the peace The maintenance of the public peace was the object before the mind of the Legis- 
lature, 30 C. 153 (F.B) The procedure prescribed by this section is intended solely for the purposes ot 
preventing breach of the peace The institution of proceedings is entirely within the disaetion of the 
Magistrate. A part} to a pioceeding under this section is not in ihe position of a//a»«f»^in a avil suit whO-^ 
has set the Court in motion and has a right lo require a decision upon the questions raided b> him. If a 
Magistrate either refuses to make an order under sub-sec. (I) or having nude such an order, subsequently 
cancels it, on the ground that a dispute likely to cause a bre idi of the peace does not exist, no private persoio 
has any status to contest the propneij of his refusal to make any inquiry Into the question of possession^ 
30 C. 112 30 A. 41. 

17 Object of section is to deal with actual possession and not with right to possession— (a) The 
Magistrate should not deal with tJie proceedings under this seaioii as if it were a civil suit The only question 
the Magistrate has to decide is, wlio is in actual possession of the land and it he does not do s>o his order is, 
without junsdiaion, 33 C. 793 j 7 C L J. 369 ==7 Cr. L. J. 336 ; 27 a 918 j 17 C. W. N. 944 14 Cr. L. J. 269.. 

(3^ He cannot caU on the parties to furnish a sUtement of their tide. He is not at liberty to enter into the 
menu of their respective cUim.s as regards rtgAf to pastets, except in so far as it might assist him m deter- 
mining the question of actual possession, 25 D. 179 ; 6 C« L. J. 182 ^ 6 Cr L. J. 192 } 7 C. L. J. 3®® “ "I 
336. See also 30 C. 153 (F.B.), 10 C. 982; 15 Cr. L. J. 470 {OA .Sfe Notes under Heading XI, 28 Bom. L. R. 418. 

18. Order under this section Is intended to be only temporary.— The order of a Magistrate under 
s HS Is meant to be only a temponry or tent3tiv« order and is to be opentive so long only as the rights of the 
panics are not determined by Civil Court, 29 C. 203 ; 26 C.625. 

19. Magistrate not bound to come to some conclusion.— In cases coming under this section, the 
tribunal trying thecise is not under the necessity whidi a Court lolnffa civil case or ordinary CTimmal case is 
under, of coming to a conclusion at all The Legislature contemplates circumstances m which ft (nay be 
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desirable for a tnbunal, presumably unacquainted Mth the tonduct of civil proceedings knd strictly a criminal 
tribunal to saythat the facts of the case do not enable It to come to A conclusion 14 C. 861 at p. 364. He ma> 
under such arcumstances, proceed utider s. U6. 5 C. W. N. 000. 

IV.— WHEN TO ACT UNDER THIS SECTION AND WHEN UNDER 8. 107 OR S. Hi. 

20. He'ihall* make an order.— The words in this section are mandator), while those in s 107 are 
discretionaiy , therefore where there is a dona Jide dispute likely to cause a breach of the peace about a fishery, 
a proceeding under this section and not under s 107 should be instituted, 33 C. 117. Though a Magistrate must 
proceed under this section when satisfied that a proper case his arisen, he has in effect, and almost certainly by 
the intention of the Legislature a discretion to determine whether or not a proper case has ansen, and has to be 
personallj satisfied. The word ‘shall ’ in the section leaves no discretion to the tfagistrate to take action, it 
he finds that certain circumstance esists, whether it is mandatory or directory , 1 S. L. R. 50 =: 8 Cr. L. J. l7o, 
where 33 C. 68 at p. 79 ; 8 C. 724; 16 C. 9 t tf erred to 

20-A. Whether Bengal Alluvial Lands Act tV of 1920 B C ), :* 3, ou>ts Magistrate s jurisdiction to deal 
with probable breach ot peace under s 145 of the Code — Held, it is open to the Magistrate in the case of alluvial 
lands recently formed to deal with the matter either under Act V of l‘*20 or under s 143 of the Code 28C.W. 
N.783. 


21. Dispute as to laud— Demand for security to keep the peaee.-~VVhere a dispute exists about 
land which IS likely to induce a breach of tiie peace without sudi breach being imminent, a Magistrate should 
proceed under this section and not under s 107, 24 W. R. 67; 25 W. R. 74, which dissents from 22 W. R. 81 > 
18 W.R.36:ir«also25V.R.2;3C. W.M.463 : 6 aW.N.833;7C.W.N.29;25A.337 ;2SC.559;33ail7. 

32 C. 966, where it was held follou/tng 26 M. 471 and 7 C. W. N. 746, that the Magistrate is not bound to act under 
s 144 or this section, but that he has a discretion to proceed either under these sections or under s. 107 See 
also 9 0, V. N. SSI cs2 Cr. L. J. 272; 12 C. W. N. 606 bT Cp. L. J. <03; 7 C. W. N. 142 was expressly not followed in 
32 C. 966. The mere fact of a dispute likely (o lead to a lireach of the peace, being a dispute relating to 
the possession of land is not sufficient to preclude the Magistrate from proceeding tinder s 107 and confine him 
to proceedings under this section /Vr Ussnekjeb, ) ,7 C. W. N.7<S. N'or can the fact that the Magistrate may 
take proceedings under this section, prevent him if in his discretion he should think it right so to do, from 
taking proceedings under s 107 Per Brett, ) . Ibtd. also 29 A. 406 ; 6 N. L.R.94; 2 8. L. R. 18; 1 B.L.R. 
50 ; 34 A. 449 ; 9 A. L. J. 693 b 13 Cr. L. <1. 566 ; 36 A. 143. The fact that one party had been Ixiund down to keep 
the peace under s. 107 does not take away from the MagMrate his jurisdiction to act under this section if so 
required, 16 Cr. L. 4.211 (H.) S9C.469. An order of a Magistrate under section 143 is no bar to his passing an 
order under b, 107, on the same facts if he is satisfied that notwithstanding the order under s. 145, one of the 
parties is likely to take the law into his own hads 36 11.315. W Notes at pages I39-I60 and Note 8 to s. |44 

Whether to proceed under s 107, orthM section wUi depend upon circumstances — Whether after proceed 
mgs under s 107 it will lie proper for the Magi^imie to act under this section must depend on the circumstances 
of each case as it anses, 89 C. 150 (F.B.) Where die Magistrate found ihit tlie complainant was in possession 
of land and (he accused were threatening to use Mofence to him i( fieshoufd go upon (he fand, it was held 
Magistrate was at liberty to proceed under s 107 and tliat his junsdictioii so to proceed was not ousted by the 
fact that it appeared in the course of the iiu;uir) (hat the dispute was one relating to land, 9 C. 77. N. 551. But 
in 9 C. W. N. LXXTI proceedings under s. 107 were set aside on tlie ground tint under the s;iecial circumstances 
of the case the more appropriate proceeding would be under tins section See also 7 H. 4S0 ; 6 C. 835 = 8 I*. R. 
217; 27 C. 918; 4 Bom. LiR.438. Where notice was issued under s. 117, and the Magistrate when he tned die 
case recorded nn order to tlie effect that tlie case really came under tins section and passed an order in die 
following words —“In the alrsence oi direct |>n>oi dial the first party has l>een unlawfully evicted from possess 
ion dunng the two preceding months, I jeel tiound to bind down the first iiarty under cL (6) of s. 145, etc.” held 
tint the order was bad and the esiircssvoii 'binddoxen' wv. not correct,! C. W. N. 174. Where parlies are 
quarrelling oxer land one claiming to be in exrulswe possession and the oilier to be in joint possession of die 
Land and there is exery likelihood of a breath of the iieace taking pkicc, tlie proper procedure fora Magistrate 
IS toproccetl under this section and no' under s. |fl7 1 C. L.4. 832 =2 Cr. L. J.esi S‘e also 3 CL. J. 4(7 » 5 Cr. 
L. J. 341 1 23 Bom. L. R. 438. 

22. ComblnaUea et procetdlafs andtr Chapters VUt sadXIL—Uitubxiously undesirable to combine 
proceedings under s. |u7, uiili proceedings under sw 14^ andta act airims: both oppoing parties in the same 
pmcecdings under s. 107. 8 B. L. R.207 B 16 Cr. Lk4. 235. i r . •> s . . , 
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2S- Parties YolnatarUy enterlog Into PtssjalxMse.— Before commencing inquiry under this Chapter, 
if the parties profess their readiness to enter into recognizances to keep the peace under Chapter VIII, and a 
Magistrate takes such recognizances, his proceedings are not illegal, 6 W. R. 4. 

24. When possession In dispute, this aeetlon preferable to s. Hl —In a dispute regirding land, when 
the question of possession IS in dispute, the proper procedure is to institute a proceeding under this section 
and decide the question of possession on evidence and not to proceed under s 144, 11 a W. N 271 = 5 Cr. 
Ii. J. 76. See also 3 Pat. L J 243. But where one of the parties is in actual possession of the land, Magistrate 
has discretion to proceed either under s. 107, or s 144 or thi-. section 2B M. 471 ; 7 C. W. N. 746 ; 32a 066 


Y— CONDITIONS REQUISITE TO GIVE JURISDICTION. 

25. Essentials to give Magistrate Jnrlsdieilsn — /V Magistrate would hate no jurisdiction unless he 
was satisfied that there exists n dispute concerning Imd, etc., and which dispute is likely to induce a breach of 
the peace, 7 C 33S The two essentials ire that there should be a dispute likely to cause a breich of the 
peace and that the dispute should concern land, etc , 30 C. 135 (F.B ) 

k formal order under sab-sec. (1) U absolntely necessary to give the Magistrate joilsdictioo —A 
formal order to this effect under sub-sec (J) is absolutely necessary to give the Magistrate junsdictioa 
When, therefore, a Magistrate issued a notice to the parties under s. 107, and when the case came on for 
heanng recorded an order wherein he stated that ibe case was one under this section and proceeded to act 
under subsec (6), the final order was set aside as altogether bad. 30 C. 443 , 32 a 5S2 ; 1907 A. W. H. 49 See 
abQ7P.R.1907=eCr.li.J.113] l3Cr.L.J.206 (a). i6H.L T.52 = lSCr.L J.639, 9P. W.R. 1915 .s92 P. L. R. 
191 Sb 16 Cr, L. J. 206 and see Notes under Heading XII (o) 

(a) If there xs no apprehemton of A breach of the peace, there ss no jurudtefton —See 26 a 416; 33 a 
38, 27 a 918 and see Notes under Heading VI, 23 C. W. H. 214. 

(A) DtspuU must be coneenitng 'actual possesston'—\^htn no proceedings were taken under this 
section in order to ascertain the actual possession of the land, and where there was nothing to show that there 
was any probability of a breach of the peace, but where parties were quarrelling regarding their rights to 
certain property which was claimed on the one hand to be joint lo certain shares and on the other exclusitely 
to belong to the other party, and where the Magistnte had to decide quesnons of fact and Muhammadan Law, 
held, that the Magistrate had no jurisdiction, 27 a 918 He can decide only question of actual possession nnd 
not of actual rights of the parties See also 7 a L. J 369=7 Cr. L. J. 336, See Note 17 and Heading XI (n), 
{c) Dispute must concern ' land or water' as interpreted tn the section, — See Notes under Heading IX 
(</) Subject of dispute must be within the local jurisdiction of the Jtfigistrale — See Notes 13 to 15 

26. Magistrate mnst carefally fellow the proeedare laid dawn — To Institute vabd proceedings under 
this section the procedure liid down herein should be stnctly followed re, (a) there must be a preliminary 
order as contemplated by sub-sec (i) (A) the copy of the order must be served upon the parties and affixed to 
some conspicuous place at or near the subject of dispute and (el all the parties interested m the land must be 
heard and evidence takea Thus where a Distnet Magistrate found on the ground slated by him, that one of 
the respondents was ploughing a land in order to annoy the complainant who had a right to use the land for 

' • ' ' L.t, _i. ^ r condition (o), the proceedings of the District 

« • • liance with conditions (A) and (c), 7 P. R. 1907 

• *• .< •and9ai, 2sa416;6&w N.10i;2P.R.1899 

(F.B.). 4 L 66; IR S3. 

VI— LIKELIHOOD OF BREACH OP THE PEACE. 

27. Meaning of ‘likely ti c&nse breach ef the peace’— Mask the danger be Imminent 7— There 
must be a reasonable apprehension that a disturbance of the peace is likely to occur, rendering it necessiry 
lor the Magistrate to take immediate steps to prevent it and not merely that it is probable that a breach of the 
peace miy occur m future jf proceedings be not taken under this section, 7 a 385 = 8 a L R. 614 ; 

4 a L B. 493. If there be no present dinger of a breach of the peace, the fact that such i breach of the peace is 
likely to take place at a future time will not Justify a Magistrate in making an order under this section, 7 C. L R. 
292 ; 8 C. W. H. 890 and see 26 A. 190 But in 1 8 I, R. 60 = 8 Ci*. L. J 170, it was held that the term ‘ likely ’ 
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tn this section docs not mean that the breach ol the peace complained of must be ‘imminent’ or ‘likely to 
happen immediatel>,’ but simpl> signifies that there should be a probabiltly or a likelihood of a breach of 
the peace, referring to 33 a 33 and SSa ) 6 a 833 1 20 C. S13, 520 ; 23 C. 557 ; 26 C. 623. 

I (0 Suggestion of the breach of Ike peace tnust not be merely colourable —1 he suggested apprehension 

of a breach of the pence must not be merely colour-ible but made to induce the Magistnte to deal with matters 
properl) cognizable by the Civil Court 10 C 78 = 13 C L R, 410; also S A. 607; 27 C. 913; 20 C. 513; 
7 a L. R 352 ; 23 C 557 ; 20 W. R. 67 ; 27 C. 931 , 22 W. R 79. 

(i») No vverl acts necesstry —The section does not primarily comemphte cases in which there ha\e 
ahead) been acts of \ lolence AU the disputants mi) lie p“rsons ot peaceable disposition, but if the dispute is 
in its nature of '>uch a kind tint It in likel) having regard to the known conditions of soaety, to lead to a 
bread! of the peace, that is enough to w arram the MigiNtrate s intervention, 30 C. 153 (F B ) 

23 Magistrate must satisfy himself that tuah a dispute exists —To satisfy the requirements of this 
section Vfagistratc must himself inquire into the likelihood of a breach of the peace happening, and must come 
to a judioal deasion upon it, md in conducting the subsequent investigation, he must examine the witnesses 
whom the parties have tendered. It is not enough if he merely states thit he has been directed by the Judge 
to proceed under this section, nor could he deal summani) with the case after a mere inspection of the 
locality 4 C. W. N. 779. He must examine the witnesses tendered by the parties and come to ajudiaal 
conclusion, 9 W. R. 64; 4 C. W. H. 779. And where a Magistrate merely ordered on the complainant’s 
petition that the accused should be summoned to answer the complaint, and on the accused appearing 
and den)ing that there was an) risk of a bretch of the peace, the Magistrate, without determining whether 
any breach of the peace was likel) to occur, or enquinng whether the accused had any evidence, pro- 
ceeded to take the complainant’s esidence and finding that the accused had wrongfully taken possessston, 
ordered the complainant's possession to be restored held, that the Magistrate had no jurisdiction, as he failed 
to find facts that were necesstf) to constitute the foundation of his jurisdiction. His order therefore, was set 
aside, 6 P. R. 1888. 

Use of printed forms condemned the statement that the Magistrate was satisfied as to the 

likelihood of a breach of the peace was in pnnt and not recorded b> the Magistnte himself, the use of such 
forms was condemned, as it is likely m man) cases to prevent the Magistrate from applying his mind to a 
coasideration of the maienils before him in o^der to saiisi) binisell as to whether or not such a dispute vs is 
contemplated b) this section exists 9 C. yr. R. 51. 

29. Proceedings oaght not to be InitUoted when one party U In possessioD and acting In exercise 
of hb rights.— In investigating a cise of dispute is to land between two p&rties, a Magistrate found that one 
part) was in possession but there being a charge against both parties of noting under s 147, I P C-, he 
punished both parties held lhat the party in |x»ssexsion was protected by s. 104, I P C , m maintaining his 
possession, and the punishment inflicted on him » In iccordiiigl) remitted 10 W. R 64 Where a Magistrate 
found that the persons w ho attempted lo do Basil Pujah. which is said to hav e prov oked the petitioners, were 
not entitled to jierform this pujih , held that if the petitioners acted properly within their rights there was no 
reason to suppose lhat any lireich of the peace v» as hkelv to be committed by them, 3 C. W. H. 463. 

(j) Proceedings undif this section Nnnec<ssary when claim to possession not bona yfrf/ — \V7iere 
certain persons WTongtull) and without im bona fide claim to possession sought to eject another b> force 
and a breachofthe peace vvas imminent held the Magistrate was not bound to act under this section, but 
might proceed under n 107,23 A. 436 See also the otiNerv itioas in this connection in, 3 Pat. L. J. 243 

(ti) UTten aparty by insttiiiling suit for possession admits the other pjrly is tn possession, HfJgutra/e 
ought not loinslUuU Under this section, a Magistrate has power to intervene and pass a tem- 

porary order in regard to the possession of land under dispute, t>nly untjJ one or other of the panics applies 
for and obtains a determination of his nght in a Civil Court. Where, therefore, one of the parties b) hanging 
acivilsmtforpossession his admitted the other pan> to be in possession, it was held the ^laglstrate has fx) 
jurisdiction to proceed under this section but might invoke other sections of the Code, if he thought it 
necessary to take an) steps to preserve the pe3ce,7& W.lf.5SS. But the pendency of a suit under s 9 the 
.S^rrVSfA’r/ir/.drf does not tike aw ay the jurisdiction of the Magistrate, 36 a 370. See abo (1911) 2 M. W.R. 
96 (Jaar).S0.63S. 
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30. Jurisdietien to initiate proceedifl^sdeea oatdepetsd upon date of dbpotiessieo.~The junsdt<^ion 
ol a Magistnte to initiate proceedings is not determined by the date of dispossession of one of the parties 
claiming the land Init is detemiined on the ipprehenslon based on reliable information that a dispute hkety to 
cause a breach ot the peace evists between two parties Therefore a Magistrate does not act without junsdic 
tion if he takes action even when the petitioner alleges that dispossession Ind taken place more than two months I 
prior to the initiation of proceedings li A L J 303=^14 0 LJ 223. 

31 Recent decree op order of competent Coart may negative absence of dbpute Notes under 
Heading VJII 

YIl.— MATURE OF INFORMATION OR REPORT ON WHICH MAGISTRATE MAY ACT. 

32 The information must indicate likelihood of a breach of the peace.— U here proceedings instituted 
on a Police report under this section were dropped because it did not speafj the boundaries of die disputed 
land though it contained ail the necessary facts to give the Magistrate jurisdiction and a fresh I dice report was 
sent in stating the boundaries but nothing was stateil therein as to any apprehension of a breach o{ the peace 
and the Magistrate drew up proceedings refemng to both reports held that the proceedings were witliout 
jurisdiction as the later rejsort on nhJcJi he must Jiave acted contained no reference to a breadi ol the peace 
6 C W N 340 , 23 C SS7 

33 Mo hard and fast rule as to (he materials or sufficiency of (be informa(!on —A Magistrate 
Is not m am waj limited as to the matenals he might make usc of to ground his finding No complaint is 
nccessar> nor is he confined to evidence recorded on oath 19 W R 10 But a mere telegram is not 
iniurmaiion 22 B 943 at p 956 ic is absolutely essential that the lact of his being so satisfied and the 
grounds thereof should appear in ms first order directing tlie issue of notice 6 C.P Cr 21,2 Bom L B 

23 C. 41S, 4 M L T 213, but see 33 ft 332 (FB) Mere reference to a petmon made by a private person 
complaining of the commission of vanous offences none of which necess.trity involved a breach of the fieace 
IS not sufficient to found jurisdiction 4 ft W N 37 He must record a distinct finding dial the dispute is such 
as Is likely to cause a breach of the peace WeTr II, 117 , Ratanlal 39 It is not sufficient to justify the initiation 
of pioceediiigs under this section that in the course of a trial it appears from the statement of a witness 
that I breach o‘ the peace is likely to ensue 20 ft 920 A mere petition by an officer in the employ of one of 
the mtere ted j arty is not however such information on whidi a Magistrate can act without receiving lunher 
evidence 29 M 561 The mere statement o i oath of one party fs not sufficieni to justify v Magistrate insiitm 
ing proceeding*; 10 ft 78 

34 Grounds When stated by Magistrate must satisfy Revbion Coart.— The Magistrate is bound to 
satisfy hiniselt on grounds winch are reasonable tliat a breach of the peace id imminent and the grounds stated 
b) the Magistrate must be such as to satisfy a Court o{ Revisio i belore which such case may be brought by ah) 
ot the parties concerned 20 ft 513. 

35 y«]ae of FoJJee report— To act or not on it, left |o the discretion of the Magistrate — VVhetJjer 
or not i Magistrate institutes proceeding under this section isa matterentirely for his discretion andheis m 
no way bound to act on all that is staled m the Police reiwt before him, 27 ft 892 N o doubt the Police report 
upon which the Alagistrate found his prchmniai) order should contain statement of the facts from which the 
Maj,istrate may be satisfied as to the likelihood of a breach of the peace but there is no infieaible rule 
that the Police report should show that the disputing parties are actually assembling men or doing other 
speafic overt actn No rule can be hid down so as to specify tlie sufficiency of the materials upon 
which he takes action. But fie must form his ov\n judgment and not proceed upon a mere expression 
ol the upii ion of the Police 33 C 33 where 25 Vf R 2 and 22 W. R 79 are dissented from and if 
(here notl ing in the Police report o elsewhere to /wstify the initiation ol proceedings under this 
section te if it doe* not appear from such report that there |5 a likelihood of a breach of the peace no 
iroceedmgs can be instituted and if already msumted they are void and the defect is not cured by s. 537 
20&513, ftw N 198 = 5Cr L J 32, 11 C W N 839»6 Cp L.J 86 Itis not sufficient that the Magistrate 
should 1 v\e before him a Police report and that he should have given otders thereon but it i5 his duty to draw 
up an order satis y mg the requirements ol ilie law 27 ft esf , 6 M L. T. 91 A Police reports i/setf «s not 
evidence ihat a dispute likely to induce a breach of llie peace exists although it may besoffiaentto justify a 
Magistrals m miiivting proceedings 7 B ft R 329 When the 1 ofice report showed that the two parties wefe 
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disputing about the jwbsession of a tank nnd that they were big Zemindars and though lliere was nothing to 
show there was a likelihood of a breadi of the peace jet i breach of the i>eace was not impossible, held, this 
report ought not to be made the foundation of a itfoceeding under this section, and the mere opinion of the 
I’ohce-ofHcer without suffiaent materials sliould not be acted upon, 11 C. W. H. B35 sss6 Cr. L J. 36. So aUo 
where the Police report ‘■ntes in the \aguest term that each of the parties chim a cert un right and that a» both 
are men of substance, there might be a breach of the peace. 11 C. V. N. 193 = 9 Cr. L J. 32 

3S<A. Order of laperior MagUtrate not enongh. — A Sub-divisional Magistrate cannot institute 
proceedings merely on tlie order of a Distnci Magistrate stating that in his opinion it was the dut> of the 
SulvdiMsional Magistrate to institute proceedings under s 14$, 24 C. 391. 

YIIL— EFFECT OF PRIOR ADJUDICATION BY COMPETENT COURT ON 
JURISDICTION OF MAGISTRATE TO INSTITUTE PROCEEDING. 

38. During pendency ef luit for poeieuton whether Magiitrato may laititute proceedioge'*— 

Note 29 (i») at page 273 

37. Decree of competent Court oegative exatence of diiputo.— When the rights oi the parties have 
been determined by Civil Court tliere is no longer a ‘ dispute' within the meaning of this section , and the 
proper course for a Magistrate to pursue, if the defeated party does an> act that nnv probiblj occasion a breach 
of the peace is to take action under s 107 of die Code and require from -uch jiersoii secunij to keep the peace 
Ptt Field, ] >,& C. 839 s8 C. L. R, 217, RatanUt 462 When a Civil Court decree is passed the nght between 
the litigants IS decided, and there IS no more phee for a summarv order which jiroceeds not upon title but on 
mere possession, 16 W. R.24, 24 tf.R. 17. ‘ When the rights of the parties have been determined b} a competent 
Court the dispute ts at an end, and it is the duiv oi the Magistrate to maintatn Uie rights of the successtiil p trl> 
In other words, the defeated party will not be allowed togo to the Criminal Court and illegiiig the existence 
of a dispute, invoke the aid of die Magistrate and the Police to neutrabre the efiect of the decree of a compe 
tent Civil Court,” 6 C. 833 at p.841 «-8 C.L. R. 217 at p 222 Tlie object oi this section is to enable a Magistrate 
to intervene and pass a temporary order in regard to the po$«ession of the property in dispute, to have effect 
until the actual right of one of the parties has been determined bj any coinpetem Court It is consequently his 
duty when that right has been declared, within a time not remote from his taking proceedings under this beetton, 
to maintain iny order which has been passed by any competent Court, and theieiore, to take proceedings 
winch must necessarily haveihe effect of modifying or cancelling such orders i& to assume a jurisdiction which 
die law does not contemplate. On a breach of the peace being certified to him the Magistrate ought to content 
iiimsell with declaring that the order of the Civil Court should lie maintained and vvitli that view he should 
assist ihe possession of anj person whose title |s found by iliat Court— Ar Prissep J,26C.625atp 62S The 
duty ol a Cnminal Court when proceeding, under s J4S where there is a decree of a Civil Court for fiosLession 
in respect of the disputed land is to find which |>art> held such Civil Court decree and then to maintain that 
party in possession S C. W N 583. Where in execution of n decree a Civil Court hid given symbolical 
possession of the lands in dispute to ihe hrst |xin» on the Sih September and jiroceedmgs under s 145 wens 
instituted between tlie parties to the decree in the lollowing December and Ihe Magistrate found »nd main- 
tained i>ossession tor the second party, Ar/d that the Magistrate was liound to give effea to the decree of die 
Civil Court, 29 v.208 Where eight days prior to the institution of proceedings under tins section oneui the 
parties was put in possession of one of several plots m dispute in execution oi a Civil Court s decree esublisli 
iiig his right h«ld, that It was the duty of the Magistrate to have found jiossesstoii in accordance with die 
decree of the Civil Court and that an order made by the Magistrate attaching all the plots was made witliout 
junsdiction so far a.sthe plot included in the decree was concerned 32 C. 796 ; jrrr also 6 C. W. H. 33, where 
the interval was three months and the 6 C. W N 161, where it was held that the disputed boundaries oizJuJkar 
having been settled by a Civil Court decree the Magistrate ought tohave simplv maintained it 5 Fat. L. J. 104; 
17 A. L. J 434. 

38 Maghtrate dliregaediag decree of Civil Ceart acta wilhoet Juri*dieUfiB.->A Magi>mt<^ i, uot 
justified III disregarding the decree of a Civil Court. It is his duty to upliold and cany out that decree so fa' as 
lies in himtodoso, 2 A. L. J 374 «2 Cr.L.J 235 which follows 26 C. 129; jrr abo 2 CL. J. 1(7 =2 Cr L. J.372. 
If a Magistrate fads to deade the efiect of a Civil Court decree between tiic parties on the qii'Mion o‘ 

I O'^e'SK'ii he fads to decide an important Issue and thetebv declines t aexeivise ju'isvhcttoii, 11 Cr. L. J.1B4(C.) 
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Magtslrate should matulatn the decree oj the Civil Court— k Magistrate ought not to interfere with the 
execution of a decree of the Civil Court If called upon to interfere at all, because he apprehends a breach of 
the peace, he should maintun in possession the person who has been actually put in possession by the Civil 
Court, 6 W. R. 10 Where m execution of a Civil Court decree in a suit in which only one of the members of 
a Milakshara Jotnl Hindu Family party, the wholeof the family property was delivered over to the purchaser, 

and subsequently, when the purUiaser tried to take possession, the other members, not parties to the suit 
objected to proceedings being instituted under this section, the Magistrate declared that the purchaser should 
be put m possession of a fractional share only , held, that the order was made witliout jurisdiction as the wnt of 
possession showed that the whole of the property had been delivered to the purchaser and it was not open to a 
Cnminal Court to go behind it, 6 C. W, N, 841, When a deaee has been passed regarding the whole of any 
portion of a disputed land, it is the Magistrate’s duty to maintain the decree, and he cannot again institute 
proceedings under this section regarding the land covered by it, 16 W. R.24, 24 W.R. 17 , 24 B. 527 ; 7 C. L. R. 
516; 9 C. W. N 392. Where symbolical possession ofimmovable property of a judgment-debtor has. whether 
rightly or wrongly been duly given by the proper officer of the Civil ^urt to the purchaser thereof at au execu 
tion sale, and such possession has not been subsequently abandoned by the purchaser, a Magistrate 
bound to maintain such possession and he has no power to direct that the judgment-debtor, being m actual 
possession shall be so maintained until ousted by a Civil Court, 5 C. L> R. 200 ; 14 C 169. 

It seems contrary to all pnnaples of justice that a judgment debtor should be allowed to retain possess 
ion against his decree holder who has actually been given possession against him by a Civil Court, and in a 
cnminal proceeding to assert that possession and by force of the order of the Magistrate dnve the decree- 
holder and auction purchaser back to the Civil Court for a further declaration of his nght, 20 C. W. N 796 = 
17 Cr. L. J. 182 33 In. Ca. 822 ; 27 C. W. N. 267. life, however. 16 Cr L. J. 736 (H ) 


39 Bat every decree Is not conelulve —The question of possession in a |>roceedtng under this section 
has to be determined with reference to a specified point of time , upon this question every previous decree of a 
Civil Court or order of a criminal Court is not necessarily condusive, the evidentiary value to be attached 
to such document must depend on the circumstances of each particular ca&e, 33 a 33 

(*) Decree must be clear and unatnbiyyious—'^^^ observations in 28 C 625 apply where there is no 
doubt whatever as to what the Civil Court has done, where it cannot be disputed that a certain party has 
been declared owner and put in possession by a Civil Court Where, however, one of the parties contended that 
he purchased the land itself in execution of a deaee and die opposite party contended that what was sold 
under the deaee was not die land, but the nght to levy assessment and the deaee was ambiguous, held th« 
the Magistrate was within bis junsdirtion in deading that the possession was with the opposite party, 
6 Bern. L. R. 246 A Magistrate cannot act ujTon his interpretation of a decision of a Civil Court, 1 C. L. R 273, 
he IS bound to enquire into possession and thal alone, 3 C L R. 94, and the order ot a Civil Court deciding 
title must be executed by that Court and not by the Magistrate 2 B h R. A. C. 27 ; tee 1 W. R 25 

(») Decree must be r*cent — Where a RIagisirate, on the strength ot a decree 23 years old, made an 
order declaring one of the parties to be tn possession and refused to receive oral evidence tendered by the 
opjxisue party in proof of present possession held, that the order was bad Though the decree is presumptn e 
proof of possession, it is not absolutely impossible that the party who obtained the deaee 23 years ago should 
have been subsequently dispossessed 8 & W. N. 719. In 33 C. 33, the existence of a deaee 17 years old was 
Ae/if not to affect tlie Magistrate s junsdirtion Where the Civil Court deaee was four years old, it was 
the Magistrate was justified m proceeding under this section without giving effect to the decree, If C. W N 
211). In a case like this, it would be most unsafe to act on documentary evidence alone, 5 V. R. 79. 


(«0 Question of possession must have been directly tn issue in the previous suit —Where the suit in 
which the deaee is passed is neither for declaration of title nor for possession of the disputed lands, but merely 
one for damages m which the determination of title is inadentally necessary, there is no order of a Civil Court 
which could be said to be modified or cancelled by a possession under s 145, 16 M. L T. 52= 15 Cr. L J. 

939 When the question of possession as between the parties to the aiminal proceedings was not fought out 
between tliem in the previous civil proceedings and if there is any finding about possession m those proceed 
ingb the Magistrate may take it into consideration in arriving at a decision but he ought to amve at bis own 
finding as to which of the parties was m possession, i9Cr.L.3. 663 (M ). 


(ii-) inhere the decree 
ln4C.L.J.S63«==4CF. L.J 503, 


IS not between the same parties. Magistrate may proceed under this section — 
It was held that the actual possession of a person, not party to the Civil Court 
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decree in execution of whidi another person was put in possession, could not be disturbed by a proceeding 
under this section, and possession gi\en to the decree-holder Symbolical possession in execution of a fore- 
closure decree is not effective against a lessee who was not a party to the mortgage suit When the pirties to 
the proceeding are not parties to the decree and the pelitioneis were not in possession nor were the resjiondents 
put in possession under the decree, the Magistrate has jurisdiction to disregard the decree and proceed under 
this section, 3 Bnr. LT.74=llCr.L J. 635:rM also S G. 58i { 25 W. R 74, «C. 378,13Cr L J.S83(C) A 
Magistrate taking action under this section cannot base his finding on the question of possession and decide the 
case m fa\our of one party on the mere fact that possession was given to that party under a deaee in a partition 
suit to which die second party were not parties, there being no evidence that the fresh party ever obtained 
possession as against the petitioners. It C, W. N. 56 In 6 C. L. R 256, symbolical possession under decree 
against the former owner of the land in dispute had been given to the complainant m execution of those 
decrees, and he was obstructed from obtaining actual possession by the defendants who were no parties to 
the suit in which the decrees were passed, and the Magistrate passed an order confirming the complainant in 
possession, without any evidence that he was In actual possession either before or at the date of inquiry, his 
order was set aside. The Court remarked — “ The Criminal Court may properly inquire into and punish not or 
an unlawful assembly if it be proved. But it altogether oversteps its province when it interferes m cases where 
a pviitb-astx wwdex a decree is xesisted in getting actual posseesioci of the pcopeity whithhe has bought," 
See s. 332 of the Code of Ciiil Procedure, 1882 Altera redemption decree had been passed by the Civil 
Court, the mortgagee claimed to be m culuvatory possession and the Magistrate made an order under 
this section upholding the possession of the mortgagee tenant, that the order was properly made as the 
tenant was in culuvatory possession of the land lu dispute and was never disturbed m his possession by the 
CivilCourtdecree, 2 A. L. J. 274» 2Cf. L. J. 236. It was. however, heldxai^ W. N. S63;7 & W. N. IIS that »t 
is not necessary lh.tt the Civil Court deaee should be between the parties to proceedings under this section. 
The Magistrate is bound to maintain a party in possession m accordance with the Civil Court deaee, even when 
one oi the parties to the proceedings before him was not a party to the decree and see Note 3S (*). 

40. Here Usee of ceMlfieate nltboet deliveri of peiiessien net protected.— Where tlie i)etmoner 
bought the lands belonging to the counter petitioner's family in execution-sale and the sale was only confimild 
and the sale certificite issued, there being nodehvery of possession whatever, actual or symbolical to the 
lietitioners their rights were not protected by proceedings under s. 145, 31 U. 418 An order for delivery of 
sy mbohcal possession under 0. XXI. R. 96, Civ. P. C has no bearing on the Magi»tenal enquiry, 16 Cr. L. J.736 J 

41 Co-parcenary property cannot be dbterbed till there Is actaal division — Lven after a Civil Court 
deaee for pirtition has been passed, the properties must be treated as joint, unul the jointness is disturbed by 
actual division by metes and bounds No order can be passed under this section in regard to sudi properties 
whilst the suit is still pending or before ictual division 8 C W N 495 , 23 P. R. 1902 

42 When Magistrate can pass prohibitory order tboogb Civil Court has refused an Injunction.— 
\\ here the District Court hxs refused to grant an injuncuon to restrain the defendant from building on the land 
on tlie ground that he was in possession of it, it would still be competent tor a Magistrate to issue a prohibitory 
order if he comes to Uie conclusion that the issueof such order was expedient for the preservation of the peace, 
and this was a consideration to whidi he would be entitled to have regard to, notwithstanding that the Civil 
Court had on other grounds refused an mjunaton. 7 M. 460. 

43. Is the existence of a decree cr order more than ‘mere presumptive proof of possession.'— 
Does it affect the Jurisdiction of the Magistrate? It was contended upon the authonty of0C.835 ;5C.W. H 
868, that the Magistrate was bound to treat a previous order and deaee as condusiv e upon the question of 
possession and should on that basis, have maintained the petitioner in possessioa * In our opinion these 
cases are clearly distinguishable, and we may add that, li they purport to lay down as an invariable rule, that 
a Cnminal Court in determining the question of possession under s. 145 is concluded by every deaee of a 
Civil Court and every previous order ol a Cnmiaal Court cebung to Uie same projjcny, no matter when and 
under what circumstaiKes such orders w-ere nude we ate unable to accept this as a correct sutement of the 


value to be attacheil to any such piece of ev ideiicc must obvtoicly depend upon tlie particular orcumstanees 
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of each cabe 6 C- 335 ^gain in 26 C.625, it u is laid down that the -duty of a Magtstnte 

when the nghi to pos'e^'sn n h is been declared within a time nai remote from Ins t iking proceedings under 
« I4S IS to maintain aiij order which has been passed by a competent Court This statement hone\er 
appropriate it may be in connection with the facts of the particular case before the Court is obMousIj not 
justified bj the provision of the statute and regarded as a geneni proposition is not suRiciemlj precise to be 
applicable to ail cases 5C W N 563}20C.52O» referred to Ujion a review ol thesenuthorities it 

appears to be clear to us tint there is no inflexible rule of law that a Magistrate in deriding the question of 
possession is loncluded b\ every prevnomorderof a Civil or Criminal Court relating to the subject of dispute 
and that the weight to be attached to any such previous order must depend upon the facts and arcumsunces of 
the particular case 33 C 33 I fail to imdersrvnd how the junsdiclion of the Magistrate to take proceedings 
under s I4a was affected by the decree (refemng to 32 C 796) provided he is satisfied that the dispute is likely to 
cause a breach of the peace and chooses to givehimself jurisdiction by recording an order under s 14o(l) itis 
difiicult to see looking to the words of the section that Ins proceedings are 16 U. L. T. 52 15 Cr 

Ji. J 559 In 36 A 233, the High Court declined to aside theorderofa Magistrate whom spite ofthe 
symbolical possession given in June In execution of a decree oi a Civil Court to one of the parties found in ihe 
following November pQise''5ion in favour of the other jiarty 

44 Effect of a previoni order of a Crlmfoal Coort.~(t} l^fruetuout order under s 522 uobjrlo 
proceedings under this section — \\ here an order under s 522 is passed, but possession under that section was 
never as a het delivered to the petitioners nnd the order was fbus mfnictuous it is no bar to the junsdiction of 
a Criminal Court to proceed under this section as the Court has to deal with the breaches of the {>eace regarding 
actual possession ot immovable property 18 C W. N 1033 a IS tr L J 700 

(«) Fresh proceedings should not be instituted when previous order under s H5 (6) rr still in force — 
Where an order under cl (6) has been passed the seaion forbids ill disturbance of such possession until 
evicted in due course of law and a Nfagistrate should not institute fresh proceethngis when such an order n still 
in force But where the previous order was merely that the jMrties had compromised and that according to the 
terms thereof both sides should be in possession such an order fs one /alhng under c) (o) showing that no 
dispute existed and not an order cl (6) held that the Magistrate was competent to issue fresh proceedings 
ISC W M 568tel3Cr L J 33 Hut an order under s 145 made along timeagodoes not bar fresh proceedings 
See 33 C. 33. 

Fresh proceedings >houtd not be instituUd during ptmieucy of rtle issued b) High Court— 


improper 4 C. L J 418 

IX— THE ‘PROPERTY* WITHIN THE SCOPE OF THE SECTION. 

45 Right to fervy comes withm the purview of this setWoa— The right to a terry te the nght to 
carry passengers and their goods to and Iro in a boat across i nver ciiinot be treated apart from the possession 
of the lands Used on either side OI the stream for the purpose of landing them. Therefore where the subject 
matter of dispute is a ferry including the land and water upon which the nght to ferry is exercised the case 
came properl> w ithin this section 26 C 188 But the right fi> use a ferry would come under s 147 3 C. W N 149 

46 When fishery rights may be deslt with nnder this seclfon.— \Vherc there is a dispute 

Telatin^ to a fishery right proceedings under this section may be instituted 35 C. 117 The decisions in 13 C 
839 and 13 C. 179 which held Xhuxa fishery right not being a dispute concerning any tangible immovable 
propertv did not fall vvithin the scope ot this section are now superseded by the change in the wording of this 
sectioa But the possession of a fishery cannot be dealt with under this section where the parlies have joint 
nghts and are not seeking actual possession as this section his alwsjs been held to be confined to exclu»l'e 
possession II C. W N mreferredto Semble, u Magistrate might have jurisdiction unders 145 (2) if what 
was in dispute was not a share in the fishery but a share in its profits which are either the fish caught or iheir 
pnee when sold u niav be that a vcnawner fishing fulkar holds a part or the profits he denves irom his 
fi hing on t>eh ilf of his coowner and irom the necesst^of the case is his agent to do so This would take the 
caM- om of the j nnciple laid down in lO C W N 1088 and 86 & 986, but is not certain that it would bring it 
wlih.n the pnnr.ple lai.i down m 27 t 259 , - « c L J 412 - IJ Cr L. J 370 C/21Z 449 and 19 a 5« 



s 145.] DISPUTtS AS TO IM\IO\ABl-L PROPERT\. ^55 

M-A. Mining nghts (all within the definition of the term land in tins seaion, 4 P»t h. J. 1S4 

17. Possesilon of temple. — A dispute regarding the jxissessioii of a temple is a di^inite regarding 
tangible imtnoa-able property and a Magistrate would be justified in attaching such propertj under s 14b 
But an order of attachment of a temple does not necessarily mean that the temple must be closed altogether, 
Weir II, 110, 113 and 99. also 17 Cr. L. J. 335«3«tn Ca.651 (M.) 

43. CoUectioB of rents.— A nglit to collect rent o\er the whole property in dispute comes under this 
section, 11 C. 413 ; 16 C. 513 , 15 C. 537 ; 12 H. 88 ; 19 C. W. N. 959 Where there ts no dispute as to the actual 
shares of do-parceners, but there is dispute as to the nglit to go in and collect the rents and break up the 
arrangement b> which the rents were collected on behalf of all the co-parceners, Ae/J that there was no want 
of junsdiction in a Magistrate to take proceedings under this section 27 C. 259 ; 31 U. 318. But where there is 
no dispute os to the extent of the respective shares of two parties, or as to the fact of their possession m a 
village, and the dispute is only as to who is entitled to collect the rents from the tenants such a dispute cannot 
be dealt with under tins section, 10 0. C. 89 = S Cr. !<. J. 394 ; 38 C. 988 ; 10 C. W. N. 108S ; 36 A. 143. This section 
does not refer to a d spiite as to nglit to collect rents of a joint undivided estate in a certain proportion 
18 W. R. 36 ; 9 C W. K. 392. 

49. Disputes about crops or ether produce of laud.—" Chapter XII is headed disputes as to tmmoo- 

able property' and it is clear tint by these words m sublet (2) are meant crops or other produce of land 
atta^ed to the land and not severed trom It 30 C. 110; 28 A. 266 A Magistrate has therefore no junsdiction to 
adjudicate uponnval claims tocrops cut and storedon the thrashing floor But he has Junsdiction to pass an 
order dealing with the crops on the laud at the date of the order and harvested since the beginning of the 
disturbance, 13 Cr. L. J. 295 (U ) and the mere facttliat the crops have l>een removed does not oust the junsdic. 
tion of the Magistrate, Weir II. m^see abo9 C. W. N.105, 19 C. W. K.959 , 8 aL. J. 242; 15 A. 394 ; 6 C.W.N. 
882 and Note 153 Claims to collection of rent can be made the subject of inquiry under s. 145 and in such 
enqutnes the question must always be who was aaually collecting rental the date of the preliminary order, 
1915 U. W. H. 267 » 17 K. L. T. 925 » 16 Cr. L. i. 284 Trees may come within the definition of ' land ’ in section 
145 as being "produce of land ’ but lac which is not a part of the tree itself but is a parasitic growth on the 
tree is not crop or a produce of land Proceedings held under section 145 m respect of he are therefore without 
jimsdictioa 34 C. W K. 1039 * 

50. What are not 'profits’ ytUhia tht wcoptot thttttllon.— (a) Co/iecttoii o/ojinu^s tn a tenipte not 

within this —Offerings given by wor'-hipjiers for the worship ol any deity are not profits arising out of a 

building They arise out of the deity irresjiective of the building or the land u|>on whidi he may happen to 
dwelt To hold otherwise would be to allow the Cnminal Courts to interfere with the customary laws of this 
country, 37C Sit, followed Where the dispute relates to the right to the effenngs only, it is clear that the 
dispute IS about movable jiroperti and a declaration under tins section, tint one of the partie. is In possession 
of such ofleTingvi is an order made without junsdKtion 38 C. 367 , 5 Fat. L 1 246 

(5) Dispute as to right to collect fees from sellers w a ' market does not come u tthtu this section — \ 
market in the town of AT, lielonged to one D The Police reported to the Stib-di visional Magistrate of A" that 
a breach of the peace was likely to take place between some of the servants of D and one who was 
appointed rhaudhry of the market for the collection ot certain dues by die / antas and other persons who 
came to sell their goods The Magistrate instituted proceedings under s 107 and after examining the Sub- 
laspector, came to the conclusion that the case ooiiM not appropriately l>e proceeded with under *. 1U7,‘ 
cancelled the order under s 107 proceeded under s I4S, after n^>^er^mg tin. formalities re<]Uired by that 
section and passed an order in favour of /I In revision it was contended that the order was one made 
without junsdiction, held, setting aside the order, that the dispute in this case did not reallv concern any 
tangible immovable property There was no dispute alout the 'market or the rents or profits of any such 
property,' which admittedly belonged to D The subject matter In dispute was the remuneration allowed to 
A’ for his services in regulating the business of the market on t«:hal{ of the A’autjs and others whose 
ehaudhry he was and this payment vi-as purely volunkiry on their jvort and was m no way connecte«l 
with the ordinary rents and profits of the market and was not a perquisite of the Zemindar, but was 
a personal matter between the /tamos and the ckamdkfy, and therefore, that the dispute In this rase did not 
rel ite to the ‘ profits • of a market vnthin the meaning of this seoion and the order was one madewithoul 
junsdictioiv V 107 ts the appropoate section to be applied. 36 A. IIS; 20 A. Z.. 4.694. 
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(tO CoUeciiOn of fees from ptlgnms net mthtn this sechen i—This section does not ernix)Her a 
Magistrate to institute proceedings in respect of a dispute betneen two parties reUung to a distribution of fee« 
paid by pilgnms at Ciya for performing 5‘r<rdA ceremony ilthough there may be likelihood of a breich of the 
peace in consequence of such a dispute Such fees can in no sense be said to be profits which issue out ot 
laud 3C.L.J 137 = 3 Cr L J 315 

5 

51 Dispute as to succession to moth not within the purview of the section —A '1fagi'>trate cannot 
proceed under thi's section in a case of dispute nnsing out or a nght of succession to tnu/A and its appurte- 
nances but should apply to the Judge under fte imndsionsof Act \IX of isll to appoint a curator or make a 
curator or make some order with regard to proper^ till the nght of succession is determined 11 W R. 23 =* 
2B L It A C.27. The grantofacertificaieumier Act XXVII of I860 was not proof of possession nordidic 
entitle the holder to be put In possession of the property of a deceased person 25 W R 16 alvo 34 C 840 

52 Jurisdiction over movables to immovable property —This section does not. confer upon a Magis- 
trate the same powers of attachment o\er movables (eg salt in saltpans) as over immovable property 
Batan]aIB91 It has also been Ag/d that a Magistrate has no jurisdicuon to attach under s 146 a crop of 
Mohua no longer growing on the trees 23 A 266 , 30 C. 110 A Magistrate has no ;unsdiaion to pass any 
order in respect of the possession of goods and business of a shop in dispute, 25 P R 1902 An elephant bj 
Itself cannot be attached. If however a forest with def^nts m it is atuched, proceedings may be taken 
under this section (1912) If W K 540 = 13 Cr L. J 222, Note 46 above as to profits of d fishery and see 
alsodBonu L.R.435, where It was that the nght to sandal paste upon an idol could not form the subject 
matter of proceeding under this section nor the oflenngs to the idol 33 C. SS7 , 20 A 1> J 906 

X —PARTIES CONCERNED 
(A>— Dutv of Magistrates 

53 Duly of the Magiitrate to steertaln and join pArties.-~A Magistrate ought before entering oo 
hts inquiry under sut>sec (4) though not as a prehmmnry to the initiation of proceedings (for which latter 
purpose) ell that is requisite is tliat he should i>$ue the order under sut>5ec (1 ) to the parties named tn the 
information to satisfy himself to the best of his ability on Uie information before him as to who are the persons 
claiming to be in present j ossess on of the subject of a dispute but that he is not concerned to ascertain what 
persons have or claim to have mere rights to possession Anorderof a Magistrate cannot be vitiated by anj 
error of junsdiction merely because such inquiry has not been made or earned far enough 30 C. 155 (F B ) see 
also24 0.55,21 0.913, 24 B 527,6 0 W K 101 , 3 C. W N 329 Seettotedo 

54 All persons claiming to be in actoal possession and concerned la the dispnte should be made 
parties.— Having regard to the object to whidi the proceeding is directed te the ascertainment of the 
person aaually m possession at the time of the preliminary order under sub-sea (1 ) alj persons claiming to be in 
actual possession ought to be made parties and not merely the actual disputants But it is not necessary that 

. J _ a mere of the property in dispute should be made parties 

\ ■ « This section contemplates one proceeding against all die parties known 

o as to conclude the matter definitely and finally so far as the Cnminai 
Courts are concerned 27 C. 892 , 11 Bom L R. 377 The publication of a copy of the order at or near 
the subject matter of dispute is to some extent a general notice to all persons concerned in the dispute 
and will enable piersons not mentioned in the order or personally served to intervene and it may have the 
effect of bnnging in other persons interested to show under sub-sec (5) that no dispute exists or existed. 

(B) — Who are Partiej. concerned 

65 Who are paettei concerned in dlapate 7— The section concerns owners as well as occupiers of 
land When a Zemindar has let his lands in farm, he his fanners and their occupying ryots are all in their 
degree, omcerned in the dispute as to possession and they ought to be maintained in the possession of the 
interests whidi they severally enjoy 5 C h R 287 at p 289, 23 W R. 18 Where petttioiiere alleged tliat the 
landlords have fraudulently attempted to dispute their possession by setting up false tenants as cuJuvators o 
the lands in dispute the landlords are the real parties fC.'JSr N 743 Parties Concerned in such dispute are 
not limited to the pirties actovlly concerned in the dispute but include parties concerned in the subject-matter 
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ot the dis])ute uho would l>e af!ected li) the \U|,istritcs order dccLiriiig |>o!>ses!>i >ii i C. W K 813{ 
91 C. 29( 26 C. 189 The words 'parties concenved do oot necessarily mem only the |>arties wl o are 
disputing but inclti ic nl^ permits who arc intcmtetl in nr chim a rt^ht to the proper!} in dispute 
37 C. 892 an I 93 C. 839 The object of this section is to obttin n settlement ol disputes regarding possession of 
land as ve hkcl} to cia«c a bieadi of the |k ice and if it were |>o»sible to dccitle such a matter in the absence 
Ota person who was rcall> nuercs id in the subject m ittcr of the dispute and therek re in die terms of the 
filial onlcr which would be jiassed tlie result uoull be tint in order declaring the jKissesMun or one of the 
l^arties to the proceedings would eiUier operate mischievuusi) to an absent part} or from lliefict tliatsudi 
order has l>een passetj behind the bacl. of such j art} ii would ! c inoperative and therefore it would Inevitably 
tend not to a termination of die d spute but to a renewal ol it in chflerent directions and between other parties 
That w as not clcarl} the objea of the law 4 G W N 733 at p 735 ff parties are absent they may be declared 
ex’Parle nfter due jiroof of service of notice upon them for a person to lie concerned in a dispute relating 
to land It IS not necessary for him to l»c present near die land or to hive notice of dial proceeding when 
started 20 G W K 978 

58 . Parties concerned most be definite and named ipeclfleaUy — Une D belonging to a class of 
.Sr atfes complained to the District Jlfagfstrare that white periomiing Alaniar PujdA for one of his Vajamans 
m the temple ol Sk»\ Pandurang at Pandharpur, B belonging to another sect of Sevatles wrongfully obstructed 
him, etc. The Distnct Magistrate being satisfied on the report of a Sub-Magistrate as to die existence of a 
dispute likely to cause a breach of the peace passed an order that the sect of .Srt'aifor to which complainant 
belonged were alone entitled to perform the pjjah and that the other sects of Sevatles had no right to perform 
the same, held that the hfagistrates procedure was defective inasmuch as the onginal complaint was against 
one class of St adts generally without any particulars being speahed whereas the order of the Magistrate was 
addressed to all classes of SevaUtt and diough this section required that the parties concerned should be 
named specifically for they are to be served with notices to attend the Court and state their case no such 
notices were issu^ and the parties concerned had no opportunity to put in their respective claims Therefore 
the order wts set aside, 34 B 637 ^ 

67 When lenauts are necessary parties fa a diipete between rival Zemindars —Where two nval sets 
ot tenants claim to hold under two rival sets of Zemtndars and are disputing about the actual occupation or 
possession of a plot of land and in a proceeding under tlin> seaion the Zem%ndafs are made parties but the 
tenants are not, held tlut the presence of the tenants is essentially necessary for the proper and effectual deci 
Sion of the case and that the omission by the Magistrate to join them as parties is illegal ami without jurisdic 
tion 27 G 892 , 38 C 448 But where in a dispute concerning land between the nval tenants of two Zemtndars 
the themselves never moved in the matier and were not made partiej, held oil ihe application of the 

unsuccessful set of tenants that though it was desirable that the landlords should be made parties the order 
wasnot bad for wamof junsdiction as the objection was not ffowoyfde being taken by the unsuccessful pirty 
only before the Revision Court 6GW N 206, jee also 33 G 839 When the dispute is between the Zo/fAinyifar 
and the Pulntdar as to the nght to collect rent the leoant need not be a partj but if it appe-irs that there is « 
dispute as to the tenants actually in possession the tenants must be made parties 19 G W N 939= 16 Cr L.J 390 

58 Dlspate between landlord and tenant. — The rule that the possession of the tenam is the possess' 
ion of the landlord does not apply to cases in which there is a dispute between the tenant and the landlord as to 
the fact of possession Weir II, 107 

59 Dlspnte between principal and agent, master and seryant.— 1 ossession that can be pleaded in a 
proceeding under this section must be possession based on a daim of nght of possession. Tlie jxissession of 
an agent or servant which is permissive cannot give a party to a proceeding a locus standi as against his 
pnnapal or master 10 G W N 1038 = 4 Cr L. J 3fS, 36 G 983, see also ISCr L. J 703, 24 A 443; 33P R. 1903, 
1914 H W N 795 = 13 Cr L. J 669 and Note 71 

60 Representation of principal or matter by agent, manager or lervaoL— t<i) lyhen tnasier ts absent 
—A Magistrate has junsdiction under this section to make an order in favour of a person who ctaims to be 
In possession of the disputed land as agent to or manager for the propnetors when the 

□ot resident in the province 31G 48[F3 j,wbidt renders absolute 21 G919 and 916 (Note), 

T G W N 208 , 2 G W N 670 The Full Bench held tliat in subsea (|) 'such 
possession and that the possession of an agent or manager where the propnetors 
section. See 3 C !<, R, 94 where a declared to be tn possession on 

17 
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(S) iKfljfer j5 present — V\ here proceedings are taken In oofBeqnence of a breach of the peace being imminent 

owing to the acts of a person acting ai asenant of another who claims to be in possession, no order should be 
passed unless such latter person is made a partj to the proceedings 6 C. L. R* 193 , 21 C 918 But there is no 
reason why the Full Bench niltiig m 31 C 43 should not also applj to a case where the landlord is withm th»* 
junsdiction of the Magistrate In 32 a 237, it was held that making the manager a party to the i roceedin^s 
under this section instead 1 1 the Zemindar resident within the jurisdiction ot the Magistrate is a mere irre^u 
lariti or at most an error of law winch docs not affect the MaM^trite s junsdiction 

61 Receiver cancot be made w party — When a receiter is appointed bj a competent Loun 
his possession is the possessiori of the Court Such an officer cannot be correctlj described as i 
purfy interested tn a dispute But e\en u he could be so desenbed, the Magistrate has no junsdicuon to 
make an order on him under this section without the sanction of the Court that appointed him,. 30 C. 593. So 
also in a dispute between old and new tenants of an estate the receker who granted new leases to the new 
tenants and who himseli is not in actual possession is not a proper party to the proceedings 9H L.T 502 = 
12 Cr L. J 185 , see also 10 C 1014 , 30 C. 721 , 26 U L. J 203 = IS Cr L J 509 

62 Public cannot be a party 17 C. W N 205 =*17 C. L.J 397 =a 13 Cr. L-d 789 , Note I 

63. Reversioner not a necessary party —The words the parties concerned in such dispute must 
ha\e been intended to extend to persons other llian the actual disputants there maj be a dispute between A 
and B which is likely to cause a breach of the peace to winch Cis not stnctlj a party but m which he is ue\er 
theless concerned as claiming to be in possession 30 a ISS A person whose claim is that he is He next 
reternoner is not a iecessar> part> bec.iuse he has no possible Dght to present possession 24 A 443 which 
disttni^ms^es 27 C. 892 and 28 C 446 

«C)— Mis-Joinder and Nonjoinder of Parties 

64 Uis joinder or non joinder o( parties does not ordiaarUy affect juisdlctioa.— It was laid down by 
the Full Bench in 30 C. 1S5 that questions of mis-joinder or nonjoinder of parties do not ordmorly affect 
jurssdietxon Such questions as whether A ought to hate been added as being a jxrson likely to be affected 
by the proceeding or B omitted as not being oooceroed in it or whether Cw-as added at too late a stage and 
suchhke are quesUoas ot procedure by which the jun diction ot ihe Magistrate is not affected There are 
proceedings under this secnon which are not without jurisdiction, mereb because the Magistrate on informa 
non before him has made parties thereto only tliose actually in dispute and likely to cause a breach of the 
peace although it is brought to his notice that another party is interested m the suject matter of the dispute 
and neither are they bad because some person claiming possession in some way to the lands in dispute or some 
portion thCTCof Jias not been made a party he not being one ot the parties to the dispute likely to cause a 
breach of the piiace so lar as it appeared rroni the informaiion on which the Magistrate acted see also 5CW 
R 541 , 6 C V R'‘206 This Full ^nch Mew follows 9 B. L. R Appx. 39 = 1$ V R. 54, which laid down that the 
only persons enutled to notice ate those concerned in the dispute and the following cases 21 C. 29 , 27 C. 693 , 
4C. W R 733 , 28 C. 446 , 5 C. V N 67 and 900 and 6 C. W N lOl must be read subject to the above observations 

65 Competency ot Uagutrate to alter or add parlies daring the coarse ot the proceedings.— Up to 
the nme the ^lagistrate enters upon the inquiry the Magistrate has very wide powers with respect to the per 
sons whom he mil bring into the proceedings. He may after or add to the array of parties either of his own 
motion or on die application of anyone claiming to be concerned in the dispute in the sense that he claims to 
be m possession The initial order is no doubt intended to fit a time with n which claimants are to come iii 
but It would noibe very matenal even if aner the dale so fixed but before the opening of the actual inquiry 
p. nies are added If n party is added after iheinitiaiion of procee^ngs there is no necessity for fresh proceed 
mgs provided the party added was onginally concerned in the dispute which is the foundation ot the proceed 
mgs, SO a 155 (F B ) at pp 198 199 \\ here the Magistrate added parties and issued fresh copies of the ongi 
nal proceedings Md thathe was wnihin jurisdiction 10 C-Bf M J09S = 4Cr L.J 223 IfaMagistratedecImesto 
ad 1 a party on the ground that be has no power to yom him, he declines jurisdiction and the final order 
may be set aside is without jurisdiction under s 435 and s. 15 ot tte Charter Banerjee J in 30 C. 165 
(F B ) But subject to the provisions « subset (7) the section contains no provision for the addition 
of parues after the commencement of the inquiry under subwc (4). The person interested m subsecfSI 
doei rot come in for the purpose of joining in the proceedings but for bringing u to an end. ff a 



'' 1*15] AS ii> I |Kol•hu^^ 

MagiHirite { ir sultiaciii ic.tM>iis llioii{>lu pro(M.r ifter tiie commencement oi the iixiuiry iiiK]ersiilj-&ea(4)to bring 
in an 'idthtionil |>art), ttiit nonld onl] t>G in trre^uiunty and it uoiild not lie necesMr^ in conseiiuence to 
initiate a ^^11 proceeding, out evidence |•relloll^l) tiLen ought, if the pirties added so rctjuire it, to be again 
taken in tlicir ivresence, 30 C. ISS (F.B.) nt pp 1B9 nml 201; 24 C. 35 and 21 C. 401, uliich laid down that 
the addition of new parlica would [>ut nii end to the ivroceedings is evidentl> no longer h\v having regard to 
the objects ol suMec. (1) and the above Pull Itencli ri-e, winch renders obsolete rulings to the like effect in 
3 C. W. N. 320 ; 4 C. W. N. 743 and 83 (Vote) $ C. W. N 87 and 900 ; 27 C. 892 ; 4 C. 650 » 3 C L R 551 ; 
24C.55. also 20 C. W. K. 978 

(D; — Who MW ‘iitow Nos iJcisTFNCt ot Disj’ute > 

66. Stras^er* latereitcd In land iheotd ha allowed to ihow that there It no dlipate.— Where a 
person iippliea to lie made n pmj on the ground that he is interested in the land In dispute as a tenant 
of a part of the propertj In dispute and there i» nothing to show tint that is not the case, he should be 
allowed to sliow there is no dispute under sulv-sec. (S), s 115 37 C. 285. Sub-sec (5) does not enable a 
Magistnle to add parties to the proceedings, li enables a stranger to come in and show that no such dispute 
likelj to cause a breach of the peace concerning am land, etc crisis or has existed He cannot become nor 
can he be made a party to the dispute which he seeks to sltow has never existed 3 & W. H* 329; 30 & 155 ; 
(F.B.) , 4 a 650 ; S & W. N. 900 1 jce eonlra 20 C. 520. 

67. Order against or In favonr of persons not parties.— Where certain of the parties to a proceeding 
under this section disclaimed all interest, but the Magistrate nevertheless jvassed an order that they with certain 
Others were in joint possession of the disputed land hrld that the onlerwas bad for want of Jurisdiction 
6C.W.N104. .SV/ Notes H5 and 140 

Xl.-THE ‘POSSESSION* WITHIN THE SCOPE OF THE SECTION. 

(A) — What constitutes Possession 

68. Section concerned solely with aetnal physical possession —Seaion Ha is concerned solely with 
the fact of actual ph>sical possession whether lawful or unlawful, whether in contemplation of law en;o>ed bj 
the posseb*<or In his own right or on liehalt of others Therefore m proceedings under that section any question 
as to whether po>se»sion it on behalf of others or in ones own right is quite irrelevant, 4 C. W. N. 426. Qiie% 
tlons as to the rights of parties raised by their written Mitements under s H3, ore quite irrelevant, ns sudi, 
proceedings are imnated by the Magistrate in the interests oi public order ind tranquillity and it is his prelinu 
nary order that settles the actual issue between the |>arties and forms hia jurisdiction, 16 Cr. L J. 52S (M.) I he 
possession in regard to which the Magistrate s jurisdiction should be exercised must be of a real and tangible 
character 2S W R 45 Immediate receipt oi rent is actuil possession, 16 C. 513, but the constructive possession 
through intermediate holders [liccadarsf to wltom the ryots pay rent is not actual possession 3 & 320. S^e also 

16 Cr L. J. 736 (U } . 49 C 177. 

63. The possession to be determined Is the absolute continnlng possession of either party right of 
public to be in possession for one day in (he year.— Where one of the parties to a proceeding under this section 
representing the public claimed only the right to worship on the disputed land on one day in the year, and the 
right to make due and proper preparations for the bolding of that worship by erecting huts for the purpose of 
holding pHjah, held, that the right of such parts to be in possession for one day in die year or to take such 
steps as .are necessary to prepare for the pujah is in the nature of an easement and not in the nature of 
possession. IToceedings under s H5 are entirely without junsdiction unless they are directed to the decision 
of the absolute continuing possession ol either party until they are ousted by the order of the Civil Court, 

17 C. W. N. 205^17 C. L. J. 897» 13Cr. L. J.739; <9 C 871. 

70. Natnre of possession when Urge ares in dispute —When C had the right under a potiah to dig for 
coal and erect the necesstry buidings in a certain area and was exercising his right in one {wrtion of the area, 
and A' under a subsequent/Vd/'/fA commenced digging for coil in another portion of die same prea, held, that th** 
po«'es!,ion 111 regard to winch the Magistrate s jun^iction should be exercisetl must lie of a real and tangible 
character W hen a party claims under a document or agreement the right of doing certain things over a large 
extent of temtory, the performance of acts under sudi alleged nglus in one iwrlion oi the ground over which 
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the nght extends, although it may be good and sufficient for the purpose of keeping alnc that right so as to be- 
an anstser to the plea of limitation raised m a civil suit, is not of itself a sufficient possession on whif-I' the 
Magistrate’s order may be based for the purpose of forbidding in a distant locality' acts not necessarily in con 
flict with such possession, though at variance with the nght, 23 W. R. 4S. See also Note 139 

Emdence o) pos^esixon when the iubject matter of dttpule is Jorest land —Where the propcfi) 
in dispute vs forest land, the nght to possession of which is exeros^ by culling and removing timber from 
time to time, it was held that in cases like these, having regard to the nature of the property in dispute> and 
the mode m which possession may be exercised over it, in order to find which party was in possession dt Ike 
dale of Ike Magistrates order, it is necessary to inquire whidi party was m undisturbed possession of the land 
in dispute by felling timber and removing the same without objection on the occasion immediately prec^'f>''S 
the one on which the dispute arose , and whicliever party be found to have been in possession on the occasion 
should be presumed to have possession at the tune when the proceedings were commenced, 16 C. 281. \Vhere 
It was found that certain jungle lands were in the khas possession of the Zemindar, and the other jiarty, 
without chiming any easement or claim of nght, cut a few trees and encroaclied upon a small portion df ihe 
jungle, such act would not oust the Zemindar’s possession 32 C. 287 ; see also 16 B. 338 at p. 341 Im R.; 13 A. C. 
7B3 at p. 799. 

71. Actual poisetalon may alto ioelnde poMesrion through others. — There may be cases in which a 
person would properly be said to be in possession, altliough there was no bodily possession by him Th® 
proper construction of the section is, that by actual possession is meant the possession of the, master by his 
servant, the possession of the landlord by his immediate tenant, the person who pays rent to him, 
possession of the person who has the property on the land by the usufructuary, 18 W. ^ 11 e* 9 B. L. B, 239 { 
immediate receipt of rent is actual possession, 16 C. 913. The mere fact that tenants might hnve attorned to 
a stranger, unknown to their landlord, to pay rent to him, has been held not to terminate their prevtons 
tenancy so as to affect the possession of tlieir landlord and to deprive him of his nght to have recourse to this 
section m case "Of a likelihood of a breach of the peace and have his possession of the right to collect r*nts 
maintained, 18 C. 627 ; 27 C. 289 and 992 j 19 P. R. 1984. Bui possession through an intennediale holder ti ”ot 
actual possession — construciue possession Uuough iirtermediate holders (txecadars) to whom the r^nts 
were paid is not such possession as is contemplated by this section. 3 C. 320. 

72. How the party came into actual possession is not the matter for inquiry.— A Magistrate fiiia no 
concern, pro\ ided the possession dates more Uan two mouths pnor to the date ol preliminary order, as to fiO" 
the party in actual possession, obuined possession but has only to piss an order retaining him in possession, 
11 C. 868 ; 6 B. H. C. B. Cr. Ca. 30 ; 12 C. 82i. Under this section the point for inquiry is, not whether any of th® 
claimants has taken possession of the subject of dispute by force, but whether the struggle for it has ceiped 
leaving it in tlie hands of one of them. If the struggle has ceased, the party m whose hands it remains i« m 
actual possession which the Magistrate is bound to recognize according to the section and authorities If the 
struggle IS still going on, or li neither jrarly can show its complete control over the subject at Ike dale of the 
order, ws-tiiifis Is to be regarded as in possession, and the MagtsUalti is to take action under s. X-Ms—Per 
Chattfrji, ] , 3 P. R. 1897 ; 32 C. 297; 3T Boro. C. R. 1353 

ln3Fat.8C9 where the peiiUoiiers were wiotiglully but peaceably dispossessed and applied to the Magis 
irate to take proceedings under s 145 the High Court, in re\ision rejected the petition and Af/rf that e\en if die 
petitioners were wrongfully dispossessed, they were not forably dispossessed and therefore sub-sec (4) of 145 
did not apply 

78. Magistrate not concerned with rlghlf nl possesmii.— A Magistrate has no authority to restore to 
possession a person alleged to have been illegally dispossessed, W. R. 1864, Cr. 5. His duty is to determine 
actual possession and not rightful possession, 7 Boro. Ik R. 18. 

74. Magistrate not competent to deal with right to possession —The Magistrate exceed., his junsdio 
non when he looks into the nght to possession on the meats of the respective titles of the contending parties, 

6 C. L. J. ia2.=:6 Cr. L. 3. 192; 23 B. 179; 85 0.795; but see 12 0. C, 400 = 11 Cr.L.3.69 where 81 H. 416 and 
6 C. L. 8, 182 vre dissented fioin See Note 17 

75. Possession of master and servant, principal and agent.— The possession of an agent or servant f** 
not a fit subject for a proceeding under this section as against his pnnapal, 10 C, W. H. 1033 = 4 Cr. L. J. 21® * 

38 C, 9W See Note 59 see also 2 L. W. 107 = 1$ Cr. I, J S2 
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Tt. PeMmlflB ^vea by Amtn ia batwara proeeedla^— The possession given by an /Initn m a butwara 
proceeding is simply one of ownership and noi of occupancy Such possession cannot, therefore, in proceed- 
ings under this section, be held to oust tenants occupying lands previous to such delivery of possession, 

4C.S78; 3C.L.R.9I. 

(II) — Evidence as to Possession 

77. Admbslon of partle»,--J5re Note 114 

75. Docnmtnttry eyIdeBce,-^Docutnentar> evidence would at tlie best be a most unsafe guide. 
Oral cvadcncc alwa)'s has been .and must be the pnnapal matter, on which ^^aglstrates must proceed, 
25 W. R. 79. 

(i) Record of right: —Whatever presumption may be raised by a recently published record of nghts 
It does not of Itself establish the factum of possession, 19 C. W. H. 123 = 16 Cr. L. J, 319 and the High Court 
cannot interfere in revision merel> because the Magistrate fails to give effect to the order, 

(ii) Census reeords not eiK/riree— Census records are inadmissible as evidence of possession See 
s 12 of \ct X of 1900 

(in) Sueeession ceriifieaie — A certificate under Act XXVJI of 1660 to collect debts due to the estate 
ci a deceased person, will not authonze a Kfagistrate in awarding possession, 18 W. R. 34; nor is such a 
certificate sufficient proof of possession, 25 W. R. 16. 

76. How far evideaca of title may be uicd la evidence to prove pouuiloa.— (i) Afagtslraie may 
consider evixUnee of idle only as a guide upon queshonof pouesston—"\i& Magistrate uses evidence of utla 
merely in order to guide and assist his mind in coming to a decision upon the question of possession, he 
would not be transgressing the provisions of this section by using the evidence of title for this limited 
purpose, but if instead of proceeding to decide as to the actual possession, he virtually puts aside the 
consideration o! this question and determines the question of title alone, he is clearly doing that which the 
law has forbidden him to do " Per Field, J , 7 C.48 atp.50 = 8& L.R 249. Approved b> Pcthsram, CJ , 
m 14 C. 169; also 14 0. 361 ; 39 & T9S ; 6 C. L. J. 163<»6 Cr. L. J.198t 34 M. 135; ISCr.L. J.470 (0.), 
6 W.R.61; 3C.L.R.94; 13 C. 179; 25 B 179. 

(ii) But proof of title is not proof of possession —The Magistrate may, if necessary, take and con- 
sider evidence 01 title to enable him to decide the question of actual possession, but proof of title is not proof of 
actual possession, 34 H. 133. Where evidence of possession is available, a Magistrite acts clearly without 
jurisdiction m deading the claim of the parties on documentary evidence long ulterior to the date of the pro- 
ceedings, as they are not sufficient proof of the continuance of possession up to the date of the proceedings and 
the case on record is left absolutely unproved, IS C. W. N 700 =: 19 C. L J. 356 » 19 Cr. L J. 202. In this case 
the Magistrate declared possession ns evidenced by documents relating to a penod ten years pnor to the 
proceeding without uking further evidence is to fact of present possession, his order was set aside as made* 
without jurisdiction being contrary to clause (4). No sufficient evidence of possession was produced before 
the Magistrate, but evidence as to the title of the person m whose favour the Magistrate found was given, and the 
Magistrate based his deasion upon the latter evidence, and determined the case with reference to the merits 
of the claims of the parties to the right ol possession , Ae/</, that although the Magistrate would have been 
justified in looking to the evidence of title in corroboration of the evidence of possession, he was wrong in 
basing his decision on the evidence of title. 7C.46 = 8C.Ii.K, 245. 

* (C) — ^JojNT Possession* 

so Where pouestion b loond to be Joint, tfagbtrate has do Jarbdietloa.— * Neither s. 143 nor 
s. 14b applies to cases of joint possessioa Theobjectaimedat by the Legislature is the prevention of tlie breach 
•of the peace. This can be secured by asking one of the parties to keep away firom the property But where 
both parties have been in joint possession and arestill prepared tocommit a breadi of the peace by trying to 
-oust one another, it will not be in the interest of the preventive remedy that both should be maintained m 
possession. It may establish their nghts to remain in stilus quo It will certainly not help the Magistrate to 
maint-iin order and peace. That I take it is the reason of the rule why Courts have declined to declare the 
joint possession of the contesting parties.' Per Sesiiagiri Ayyar, J,in 27 H. L. J. 169 IS Cr. L J. 572. 
Where the contending parties are admitted in joint possession of disputed lands, the .Magistrate has no juns- 
■diction to determine, whether one of them would nuke use of the land in such a manner as to cause annoyance 
10 ihe other, 2 & L. R. 62. This section contemplates a dispute between two parties, each of which asserts a 
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Tight to hold •actual possession ol a properly as against the other and not a dispme l>etaeen a party claiming 
to hold joint possession and another contesting sudi nghts Such a dispute nearly always .inses out o{ a claim 
to hold a specific share in the projieri), and this obviously is a matter which no Cnmiml Court can proped) 
deal widi Therefore where two j) irties are m joint possession of the property m dispute, md one oi them 
tries to e\ict the other so as to endanger the public peace, this section does not apply, and the order allowing 
one of the parties to be in possession ull exicted liy law is lad, 4 C. W. N. 426 ; 7 C. W. N. 119. No order 
can be made under this section w here the dispute is about an undivided share tii land or the rent issuing from 
an undivided share because the siibjea millei in dispute is uncertain and the Ixjundaries of the land are 
undefined, 4 C. W. N. 426; 7 C. W. N. 18t ; a dispute lietween coon nets as to separate and permissive posbe>>s- 
lon of joint property is not within the scope of tins section, 12 C. W. M. 199. S 145 is not intended to 
reguUte inode ol management and when the parties are jointly entitled, an order under s 145 should not be 
made, 23 C. BO. S 145 clearly refers to exclusive possession and is not capable of being construed to authorize 
a Magistrate to take conguance and dispose ol disputes regarding joint possession, 23 P. R. 1902 13S P. b- 

R 902. Where it has been declared that the property is joint and partition has been dechred that the property 
IS joint and pirtition has been ordered, no jiroceeding under s |45 ought to be until ptrtiuon has been 
eliected, 8 C. W. 435, Where the pirlies are jointly ciuitled to collect rents and are m joint possession, 
s 145 IS excluded, 10 C. W. N. 1038 = 4 Cr. L. J. 215. Pioceedings under this section emnot be mstitiited with 
respect to a dispute betvveen parties having joint rights to the land in dispute, each chiming exclusiv e posse's 
ion thereof, 11 C. W. N. 812 — 5 Cr. L J. 296, 40 C. 982 ; 32 C 249, 11 A. L. J. 696. See M'-o 11 A. L. J. 696 > 
32 C. 249 ; 36 C. 936 : 5 A. 807 ; 19 C. W. N. 959 ; 17 Cr. L. J. 76. 

(0 Posiessiono/f tithes over parlnershtp patty— Wo proceeding can be taken under this section to 
determine the question which partner is in exclusive possession as Manager, 32 C. 249 

(ji) Possesston of Uustees o^et debulut properl) —U^htxwtT property being b> iiiture impartible 
and in ihciiable, the possession ot co-shebaits must necessarily be alwav s joint and as such beyond the scope ot 
this section The possession of one oi several co-shebaits who for convenience has been entrusted with the 
sole management of the debutter property is the possession of an agent or servant asagtia-»tt]ie other co-shebails 
and IS not a fit subject of a proceeding under this section when tJie other co-shebaits claim joint possession, 
10 C. W. M. 188 e=s 4 Cr. L. J. 215 dtslingiitshitig 27 C. 259, so also as to bunal ground, 29 W. R 24. \\ hefe 
the Second party admitted that they were m possession of a temple on behalf of the Httkhdats which consisted, 
of members both of the first and second parties and the Magistrate found tint the partj in possession did not 
cltim exclusive possession, held, the ruling m 4C.'W. N. 426 directly applied and the Magistrate had no 
jurisdiction to pass any order unders 145, as the possesslonof the second party was on their own illegaliohs 
‘not exclusive possession or superior possession but possession on behalf of -vll the Hukhdars In Weir Il» 
99, the successful party was in Inclusive possession and in '31 h. 318 the possession of the imnager ot a 
Hindu family, which possession w.ns in quality supenor lo tbit of the junior members was protected, 16 Cr. 

(jiii Public ptoperty.—W the public are decHred under s Ms to be in possession of any piece of 
land, then both parties to die dispute ire included in that term and die possession, therefore, is joint possession 
and the jurisdiction of the Court under tins section is ousted 17 C. W. N. 205 = 17 r. L. J. 397 *= 13 Cr.L. 3.13^- 
81. Hagiatrate has jurUdictlon oyer joint property possession —{(') lyhere by express or lacd 
an a/igeiuenl possession is with cue party. Magistrate may proceed under s 145— Where it is found that 
one co-stiarer is m actual possession and the other is not, the Magistrate may act under this scciioii ^Co-sharers, 
in an estate may, by’ express or tacit arrangement be each separately in actual possession of specified and 
demarcated portions and in that case there isnotlmig to prevent proceeding under tins section, 40C.982V 
27 a 259. , 

(6) Where one party has superwr right, hts possession ma) be upheld— eg, manager of joint 
Hindu yirwi/y— The manager of a Hindu co-parcenery under the Mitakshara law in which the managing 
member has a recognued position of supenority with defined rights of management and possession indepen 
d^iit of the consent of the other memliers of tlie fanUty can be protected unders 145, 31 M. 318 ; 27 C. 259. 

(<•) miere there ts uo dispute as to htle,but only as tothe locality of the property, tins seeiionis 
iipp/icable ~nut where there IS no dispute as to the title, and the only question is'whether the disputed plot 
tics within the boundaries of an estate exclusively owned ly one of the parties or within the boundanes^of 
niioihcr estate which was the joint projierty ol both the parties, an order could properly be made underthii. 
vection 7 C. W. H. 462 ; see 8 C. Vf , N. 105, where vv was admitted \jy both the contending partves that they 
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were the joint projinctors of Mouxih G and the «iiK»tioii w »«. whether certiin alluvial Unda belonged 
to that MmzoJi or to another fifouzah to which one ol thun lind exclusive right held that tlie Magistratehad 
jurisdiction to procceil under tins section and attadi under s 146 os the land w is not in the joint possession o! 
the parties The subject matter of the dispute must be clearly determined ir^aLsoltCaW N 198»5Cr L.J 

(rf) Where proferiy though jotnt posieinon tith onepirly secUon —Where there is a dispute 

lietwecn two nval sets of tenants chiniing under joint owners, the Magistrate has junsdiction to protect the 
l>ossession of one set of tenants 3 Bar L T 74=llCr L.J. 65S So also where the case is one of exclusive 
possession clainieil b> eadi set of landlords through their respective tenants the Magistrate has jurisdiction to 
pass an oraler In favour of one tenant against the other |>ersons setting up their tenancj 33 C. 899 The mere 
faa that there ma> In, a joint title to the land would not prevent the application of s 14» if the Magistrate has 
found that the jxis cssion w as v\ ith one ji irtj 20 C W N 318 where *0 C. 082 was referred to also 17 M U- 
T 225 » 16 Cr L. J 234, 2 Lah S72 

(.Dj — P oint or Tjml at which Possession becouf** Mvterivl 

82 The date of the prellratnarj order ta the critical date for determining petiession — Hie law on 

this subject is now made clear The date of die order under sub-sec (I) is taken as the critical date for 
the purpose ot determining actual possession This siijiersetics the decision m the cises reported m 11 C. 865 » 
12C 539,210.521, 18 H 41, 20 W R.ai,lSB 152, 13 A 362, 32 C. 1093. The question of possession 

under this '•ection IS to be determined wuh refereinx toasjicafied point ot time Lpon this question every 
irevaous decree of a Civil Court or order ol a Cnimnit Court I', not iiecessanl) conclusive The evidentiary 
value to be attached to such do umeiit must depend upon the orcunistances of each particular case B C.835 mc 
8 C L.Ih217,SC.W.K 563,26 0 625 ,8 CW K 719 . 32C. 796, and 33 a 31 

83 Posiesslon prior to date of the preUminary order can only be osed as a guide —A M igistrate 

should find as to who was in possession on the date of Ins order not on ai)> date anterior to that although 
previous possession maybe aguide to his finding os to peaceful and actual possession on the date of his order 
16 Cr. L J.*239 (K ) In this case the M igistrate found possession was wiili one party on 4th hebruary but 
failed to give any finding as to who was m possession on the 20t1i hebruarj The section requires the 
Magistrate to asceriatci who, at the time of his prebmmaiy order, is in actual possession. This inquirj is to 
be made without reference to the menu of an) party to a right to possess Wefr II, 98 and 99 which 
overrule 6 H H C.B Appx. XIII He is bound to maintain the party in such possession subject however 
to the first proviso to sub-sec (4) even when such |>ossessKm has been obtained by fraud or tncker) 
Ratanlal 27 It is impoj,sibIe to la) down any hard a id fast rule whicii ma) be a[plicable to all cases > 
as to the ex.ict point ot time to which an inquiry under this section must be directed and the time at 
which possession must be found m one party or the other must be governed by the facts of each particular 
case To hold that the Magistrate is precluded from intjuuing into anything before the date when be actudU) 
commenced his own proceeding might in som» cases lead a person who has been acting in an unwarrantable 
manner to misuse the process of the taw siias to enable him to carry out a highhanded and improper scheme 

whidi could never have been the luteiition of the Legislature. 22 C. 297 See extract from Sel Com Rep 

at p 239 Section 522 is the only provision which would enable a Magistrate to restore the possession of a 
dispossessed part) and this power can only be exerased in cases in which there has been a conviction of an 
offence attended by criminal force and dispossession has been affected by meaus of such cnminal force Wefr 
II, 98 and 99 \\ here in respect of land under water tJie Magistrate finding that there could not l>e any act of 

jwssessioii by either party wiuiiii the two months preceding based his decision m f ivourof one party ujwn the 
fact of jiossession in the previous years /<■/</ the order was bad 20C.W N 1014 

84. S'ope of proviso to cl (4] —The proviso merely reotes a circumstance under which the presump- 
tion oi povsession may be made lu favour of one of tlie disputants. It does not debar the Magistrate irom 
deading the question of actual possession on other grounds also In am ci-c a Magistrate does not act without 
jurisdiction if he decides the question of ictual possession on ground-, other than die presumption referred to 
in the proviso u he takes actio i under the seaion even when the jveluioner alleges that dispossession has 
taken p ace more than two months I nor lo the iniliitioiofproa.tdings 11 A L.J 30SEsl4Cr L.J 223. 

85 Potteuion how determined when InJaneUon bsoed under 1. 144 — M ith a view to preve it a breach 
« f tl e i>e.ace m a dispute concerning the,possesSion of a colliery, a Magistrate issued an injunction under s 144 
forbi Idtng loth the parties to exercise am act of fiossession. His successor afterwards initiated proceeding^ 
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under this section held that as no evidence could be offered to shovi the possession of either party by reason 
of the injunction the Magistrate may ascertain the possession immediately before the order of injunction and 
regard his intervention under s 144 as an nttadiment suspending tlie previous possession. For the forpier 
possession continued although the lawful exerase of its tighthad been forbidden for a time Also that under 
such circumstances a Magistrate should at once proceed under this section and when necessary attach the land 
under sub-sec (4) instead of issuing a prohibitory order under s 144 27 C 785 The operation of s 146 is limited 
to cases in which on the evidence before him the Magistrate is unable to find possession with either of the 
parties Where by virtue of an o der under s 144 the possession of a party hash en in erfered with and sub- 
sequently proceedings are taken under this section the power conferred by s 146 cannot be used to the 
prejudice of the party who had been in possession up to the date of th" ord-r under s 144 27 C. 7S5 Under the 
1872 Code ii was A Id that it was in possession at th-* Uin^when proceedings were instituted and not at the 
time the Magistrate came to his final dec sion that was mitenal 25 j W R 51 and 2S W B 73. 

86 Sabseqaent pro eedln| cannot be treated as continuation of an earlier one —In determining the 
point of time at which \.'cAjacimn of possession is mat rial a Magistrate cannot treat a subsequent jiroceeding 
as a continuation of an earlier one and cannot refer back to the possession held by one or other of the parues 
upon the date of the earlier proceeding in deading which of them should be declared to be m posse.ssion on 
the date of the subsequent proceeding S CW H 900 at p 90S 


XII— PRELIMINARY ORDER 
f A;— Essentiai to givf Jurisdiction 

87 Object of the preliminary order —One object of this is to prevent the Magistrate from rashly 
interfenng with questions of possession which should ordinarily be decided by the Civil Couas 4 C 6S0 
referring /n 3 B L R 76 The intention of the law seems to be not only that Magistrates should have sufSaent 
grounds for proceeding under this section but that they should iniorm the parties concerned of the grounds on 
which they are proceeding 20 G. 820 , 24 B 827 , 32 C.771 

88 Omission to record an order In writing invalidates all further proceedings —It is absolutely 
necessary for a Magistrate to draw up or to have drawn up an order under sub sec. (1) which m all respects 
satisfies the requirements of the hw It is not suffioent to have before him the Police report and that he 
should have given orders thereon that a written order be drawn up within the terms of this section 27 C 98i , 
also Katanlal 39 and 51 *Jee contra Weir H, 98 Omission to draw up such an order is a question of JunsdiC 
Oon which renders all the proceedings invalid 1 C L J 452 See also 4 C. 650 , 30 C 443 , 6 C W N 923 , 16 Cr 
L J 628 (Pan ) 30 C. 195 (F B ) 1907 A H N 49 , 34 C. 840 , 32 a 532 , 25 A. 537 , 16 M L T 52 = 1914 M W 
798 » IS Cr L J 559 ,19 Cf L 3 424 (A) 163 P L R 1919 , 13 Cr L J 296 (A ) aiidNote2S In4WIL26lt 
was } eld that the omission to record proceedings under s 318 of the Code of 1861 is not a mere informality 
in procedure which if no s bstai t al injustice were do le the High Court might overlook But as one of the 
parties alleged that he was orecluded irom adducing evidence by this very omission the proceedings were 
quashed see 25 W R 74, co tra 25 W R 81 , 1884 A W N 317 , Oadh Cr 173 of 1904 and 2 Wy Cr 1 Though 
stnctly speaking the MagistrUe has no junsdiaion to summon the parties without passing the essentially 
preliminary order see 25 W R 74 But when once they were before him the Magistrate recorded an order 
complying with cl (1) and the parties quite understood tlie nature of the proceedings held the further 
proceedings were not wholly without jiinsdiction aid the Chief Court refused to interfere 15 P W R 1914=* 
eaP L R 1914 = 13 Cr L J 279 51fr Note 2* 1R.83. 

89 Notice under s 107 not oubstentUl coraplUBce with this pule— Where proceedings were 
instituted against both parties under s 107 but after their ippearance the Magistrate being of opinion that he 
ought to proceed under this section directed the parties to produce the r evidence as to the fact of possession 
without making any preliminary order under sub-sec (l) held that the making of a formal order under sub-sec 
(1) IS absolutely necessary to the initiation of proceedi igs under this Cliapter and that the omission is a defect 
aBeamg the Magistrates junsdiction 32 C. 532 also 7 C. W H 174. It would appear that 21 W R.16 5 

R.61and8W R 83 are now obsolete Where a Magistrate bavingmade an order under s 118 added 
that a particular persoi be jiut m posse sion held that the latter order was made without jurisdiction, 
29 A 537 
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90. Notice under 1 . 117 Ii net enoa^b —A Magistnte gave notice under s I47 Objection was taken 
that the cases did not fall under s. 147 The Magistrate without deciding that the case fell under s 145 
and without giving notice to the parties of his intention to proceed under s. 145, eventualiy passed an order pur- 
porting to be under s. 145, htld tliat the Magistrate acted without jurisdiction in passing an order under s 145, 
mthoot hrst making an order under the first pangraph of that section, 19 M. L J. 18 = 5 M. L. T. 103 

91. Notice under i. lit not enen^h.— 5<r 16 M. L.T-93 s: 19 Cr, L. J, S59. 

92. Order nnder this section caonet be m&de as part of proceedings of a trial of an offence.— Orders 
under this section should not lonn part of a judgment on a conviction fo an offence attended by criminal force, 
but should form the subject of separate proceedings Where tlierefore, an order was made that one of 
the prosecution witnesses be put m jiossession of certain land until ousted b> a Court of competent jurisdiaion 
and there was no evidence that the witness was dispossessed by thecnmmal force proved in the case, the order 
was set .aside Weir ll, 100 and 674 

(13)— Contents or the Preliminary Order 

93. The order need not be leU-contalned— Reference to Police report— Where an initiatory order 

under sub-sec. ( 1 ) was drawn up in these termi — * Whereas it appears from the Police report, dated 2nd January, 
1905, that there exists a dispute which is likely to cause a breach of the peace between the abovenamed parties 
for the possession of 2 b^ghaz 18 tchahi in three plots of land, it is ordered that the said parties do attend, etc, 
and the Police report set out suffiaent grounds for the apprehension of a likelihood of a breach of the peace, held 
by the Full Bench, that the order was not defective, because it was not self-contuned and did not state in 
express terms the grounds upon which the Magistrate was satisfied that a dispute likely to cause a breach of 
the peace existed, when sudi grounds appeared in the Police repon on which the order was founded and to 
which It made reference in express terms, 33 0 353 (P.B ) foUowxng 13 C. 175 and 20 C. 513. But it is the duty 
of the Magistrate to record distinctly that which tlie law requires to be recorded and he performs his duty in a 
perfunctory and unsatisfactory manner if without stating the grounds he merely refers to a Police repon 7 C. 46 
disHngmshing i It is not suffiaent to have before him a Police report and that he should have given 

orders thereon that a vvntten order be drawn up within the terms of this section, 27C.931. .Slr^alsoTC 46 » 
8e.L.R.34S; 16 U.L. J. 148 — 3 Cf. L 4.457; 33 H.L J. 499s,13 Cr.L J. 753, and c/80H.548 ButrF^4M L.T. 
213 ; 9 C. W. N. 263 is now overruled 

94 Order mnst state that a dispate likely to cause a breach of the peace exists.— A Magistrate 
should specify the nature of the information received by him, and state the pnnapal facts which by the 
exerase of a judiaal discretion he derives, therefrom, and which m his judgment constitute grounds for believe 
jng that a dispute concerning a certain land exists which is likely to induce a breach of the peace, if he does 
not take measures to prevent it Unless he is in a position in this way to present clear and rational grounds, 
capable of being estimated according to their ments on the mere statements of them he has no legal found 
alioii on which to base his investigation xnter paries relative to possession When a Magistrate does not state 
in his order that a dispute exists which is likely to cause a breadi of the peace he has no junsdiction to take 
any action under this section, ll A L. J. 696, (1907) A W.N 49,28 C.416 ; 6 CkP.Cr. 21; 2 Bom L R 84, Weir II, 
117. The proceeding recorded by a Deputy Magistrate did not set lorlh in express language that a dispute 
likely to cause a breach of the peace existed in respect of tlie land in question between A on the one side and B 
and C on the other, nor did it set forth the grounds upon which he was so satisfied that such dispute existed, 
held that the proceedings were defective and that although the report of the Police might be taken to be incori>o- 
rated by reference, y et that was not sufficient to justify the order as it did not show that a breach of the peace 
was imminent. Unless the parties are able to show that there is such a dispute as is likely to induce a breach 
of the peace, the Magistrate should hold his hand and not proceed further, 6 C 835 = 8 C. L. R. 217 ; 4 C. 650 = 

3 C. L. R. 531 , 4 C. W. N. 57 , 5 C. W. N. 900 Where owing to a dispute amongst several classes of temple 
’ ' ‘ ’ ^ while 

the obstruction ; 
&aexpaiU order 

prohibiting all other classes of temple servants, except the one to which the complainant belonged, from 

interienng in the said service, held that the order mnst be construed as having been passed under this section 

as It did not fall under s. 144, and the order if tmder this section must be set aside as it (i) did not speafy 
the groumls on which the ^lagl^trate was satisfied that there was a dispute likely to cause a breach of 
the peace , (ii) did not speafy the parties against whom theorderwas made, (ni)asno nouce was issued to 
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all the parties concerned, and (u) as the order interfered with a decree passed b> the High Court, 24B.S27. 
See also 20 C. 920 ; 6 W. R- 50 1 6 W. R. 14 == 1 Wym. Cr. B. BbI. 17 ; 57 C. 981 ; 28 C. 416 and 6 C. W. M. 953 ; 9 P. W. 
R 1915 « 95 P. L. R. 1915 = 16 Cr. L. J. 206 •, hut see 18 A. L. J. 1140 ^coniray 

95. Local inquiry conducted by the Mftitatrate Mmeelf dees not absolve the Magistrate of his duty to 
state the grounds —The grounds on which the Magistrate is satisfied there is a likelihood of a breach of the 
peace, must be stated, even though the Magistrate acts upon a xnqmry held by himself, 9 C. W, N, 651 
The object of drawing up a proceeding under sul>«ec (1) is to inform the parties of the grounds or source of 
information which satisfied the Magistrate that a dispute existed, but where the Magistrate bases hts order, on 
a previous local inquiry held by himself and there is no record of the inquiry, there is nothing to which reference 
can be made to find out the materials upon winch the Magistrate acted, 32 C. 771. It was held in 7 C. W. N. 699, 
tliat where a Magistrate held the local inquiry in the present* of all the panics and satisfied himself by that 
inquiry that there was a likelihood of a breach of ihe peace and on that finding directed further proceedings 
under this section it cannot he said that the proceedings were invalid merely because he failed to state the 
source of inlormation in his order as the source was the inquiry itself, 6 C. W. N. 923 and 27 C. 981 were here 
referred lo and duttngmihed 

96 Knowledge of the parties may core defect.— Where there is a dispute likelj to cause a breach 
6f the peace and tlie parties are aw are of it (he Magistrate is not ousted of his jurisdiction under s 1 45 merely 
because it is not stated in the notice that a dispute likely to cause a breach of the peace exists, 16 Cr. L. J. 224 
(A.) Where the parties are full) aware of the matter m dispute, the High Court declined to interfere merely 
because the initial order did not set forth the grounds of the Magistrate being sausfied of the existence of a 
dispute being likely, 32 A. 132. 

97. Mere noa*etatement of the grounds where there has been inbitantial compliance with the 

leetlen will net vitiate the proceeding —The High Court declined to interfere with the order of a Magistrate, 
on the ground tint though the preliminary order did not set forth as explicilly as it might hate set forth, the 
reasons which satisfied the Magistrate that there was i likelihood of a breach of the peace, there was other* 
wise a substantial compliance with the requirements of this section, 1909 A. V. N. 280 as $ Cr. L. J. 43 1 1907 A. 
W.M.50»4 A.L.J.91 sSCr. L.J. 117(17 H. L J.4I9{16 M. UJ.143 - 3 Cr. L. J. 437 ( 7 C. W. N. 899. Once 
the Magisirnte is satisfied thm a dispute exists likely to cause i breach of the peace, he hns jurisdiction 
and Ins suhsequent action must be considered m relation to procedure and not to jurisdiction The irregu- 
larity, ifaiiy would be cured by s SJ7, 36 M. 275, 4/^ also 30 M. 948 ; 32 A. 152; the refemng judgment in 33 (k 
352 fF.B.) and 12 O. « 400 » 11 Cr. L. J. 69 j 0 L. W. 165 S6. In 5 Ca. 895. 

98. Subject-matter of dispute should be specified.— An order made under sub-sec. (1) which gives 
no miormation as to the subject mstter of the dispute and winch leaves the persons to whom notice is ordered 
to be issued quite in the dark .is lo the property in regard to which they have to set fortli their respective 
claims IS in order mtde witliout jurisdiction and therefore liable to be set aside in revision, 27 A. 596; 
27 C. 981 and 30 C. 443 followed J'C also 11 C. W. H.198 = 5 Cr. L. J. 32. Though it is the rule that the lands m 
dispute must be thoroughly well ascertained by the speafication of boundaries, yet where the parties were not 
at i^ue on hi-, matter and neitlier the Court nor anybody concerned m the dispute was under any misappre- 
hension lb to what the disputed lands were and the only point was which party held a Civil Court decree, held. 
thst the non specification of boundaries of the disputed land did not vitiate the proceedings of the Magistrate, 

5 C. Yf. H. 563. 

99. The order should specify the place of Inquiry.— Where one of the parties was umbte to produce 
his witnesses owing to his not being informed of the place of trial, the Magistrate being on tour, and the 
Magisiratt, in the absence of this jiarty, made an order in ^vour of the other party held that the order must be 
set aside as the party had no notice of the place of tnif in sufficient time to procure the attendance of his 
wuiiessts 7C.W. H.703. 

(C)— Service oi the I^reuminarv Order and its Pubiication 

100. Effect of notice net being lerved on come of the parties.— Where proceedings under tins section 
were t iken in the absence of some of the parties concerned, who had no notice of the same, then the proceed 
mgs were in I »w b id so far as they were concerned and the Magistrate had no jumdiaion to pass any order, 
^ fir rtb it iffeacd those jiersons.— Gi/ H C Cr Rev fda 1208 o/ 1005, ireabo 35 a774} 30 a 155 (P.B.), 

7 p. R. 1831 2 1 p. w. R. 1937 ^6 Cr. L. J. 113 J II C. W.N. 98; 19 C. df. N.959. Where on the day fixed for 

ihi, inquiry tinder svilvvec.14) die firs; pitty presented a jvetition stating he had no notice of the date fixed lor 
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tnal.ancl tint a co|>> of tlic orJtf uiukr (l)ltntl liot been senctlon liim but tlie Magistnte with- 

out making anj invcitigatioii ulniv>c\cr tC' to the trutli oI the nllcgation preceded to deternnne the question 
of jx^ssosion and made an order m fn\oiir of the second part} ; held, that the Magntrate was bound to satisfy 
himself that the notice ol tlie proceeding and ncop} of the prehmin.ir> order nere dul) seraed upon the 
first part} and that hisfnhire to do so vitiated all subsequent proceedings, S C. W. N. 76. When objection Is 
taken that the prclimiiur} order h is not been served, llic Magistrate ought not to be satisfied b> the mere 
axTitteii reluni ni the process-server, but slionld examine tlie serving peon and allow him to be cross- 
examined on the point, 8 t W. H. 719. Hut if no part} lias been prejudiced, want of service docs not affect 
Ilic \ ilidit} of the proceeding 33 C 63 (F.B ) , 30 A. 41 ; 30 M. 543. 

\iulin3B.169 It Is Ar/(/ tint the failure to serve the cop} of die prelimiinr} order, unders 145 (t)on 
the respondent and the failure lo i»osl the order on the land are irregularities cured b> s 537, but Magistrates 
should neveriheleas see that these irreguLmties do not occur 

101. Service of notice mait be on known persons.— Althougli no particular mode oi giving notice 
cilling ujxm parties under this section to appear before the Magistrate lias been provided, }et the language 
of the section indicates that the notire shall lie addresse<l to known individuals, and not be in the form of a 
public procl imation or atatioii. 4 C. 650. 

102. Service mast be effective.— The mere service ol v notice ution a mo/ussil .Vni^ who Lakes no 
steps whatever to consult his emplo}er or vet under his directions is not such .a notice as is conteinplited 
li\ this Section 17 ir.It. 9. 

103. Issue of warrant to enforce attendance of absent party isUlegal.— in a case under this section, 
on the due lived tor the filing of written sutcineiit, the part} in whose lavniii the order was passed 
u IS absent Tlie Magistrate thereu|)on issued a warrant for his.ittendan(.L htU tint the matter in issue not 
Iwiiig the commission of an offence, but the settlement of a dispute betw eeii the contending parties .as to the 
povse ston of land, tt was eniirel} o|iUonal with tlie parlies or an}one ot them to .attend or not Therefore 
the issue ot a warrant was illegal, 5 C, W. K. 71. If tlie part) is alisent tin. Magistrate mat proceed expmU, 

8 C. W. N. 643 i see also 14 C. W. N. «8. 

104. If pabUc&tloa essential or not?— Ilie provision as to publication ol tlie order mentioned in 
siibsec.(l] is director} and is a matter ol procedure only .ind omission to compl} with it does not 
destroy the jurisdiction of the Court wliidi arises as soon as the provision of sutssec (li have been 
comphedwith The object or publishing a notice on the subject of dispute is to reach all persons interested 
therein and unless it be shown tliat someone interested has been materiall} prejudiced b} the omission to 
serve the notice thi. High Court will not interfere The omission to publish a notice under sub-.ee. (3) at 
some conspicuous place isaiot an illegalit) which depnves the Magistrate of his jurisdiction (8 C. W. N 590 and 

9 aw. M. 909 overruled], 33 COS (F.B.l 30 A. 41; SOM. 543; 13 0.a400»ll Cr. L J.69; ISP. W.B. l914s» 
63 P. li. R. 1914 ss IS Cp. L. J. 179, but it the nregulaniy has senousl} prejiidicetl an> ot the pame , the High 
Court Hill interfere 33 a 774,7 P. R, 1907 = 6 Cr. L. J. 113; 22 P. R. 1916 (Cr.). 

(D) — Canceli \tion of the Pri i ivriNARt Ordi r 
105 JarUdlction to cancel.— It a Magistrite is satisfied liefon, mi|uir} commences under aub-sec (4), 
no matter where Ins iniormation comes from, that there IS no likelihood of .a breach oi the jxace he ma> stay 
or cancel ill proceedings, 23 a 416 and 446 ; 6 a W. N. 417 j and take no further proceedings It is not necessao 
that the information must be confined to what the parties give under sub-sec (5), 30 a 112. See abo 
17 Cr. L. J. 138. Rut an order sa) mg that, as the Court secs Ihvt one part} is in possession, it is not necessar} to 
contimie llie proceedings, IS not an order declanng the possession oi Uuit party, 4 a W. N, 417. Itut when 
proceetlings under tins section are cancelled on the ground that there is no likehliood of a fireach oi the peace 
the M.igistrite has no junsdicuon to allow one of the parties to reaj) the crojvs to the evchision of the other, 
SC L.J. 573^3 Cr. L J.46S; 46 H.L. J. 56Ss:47 M. 713; 49 M.232. 

106. Cancellation matt be in atcordanee with law. — Riii proceedings under this section should termi 
iiate in imt or other of the wajs contemplated by law It is improjier forthe Magistrate to stoji the jiroceedings 
b} recording an order “ /VrTirs fldjfw/— rose 6 a W. If. 923. In 43 H. L. 3., p. 716, a Magistrate initiated 
proceedings under section 145, cL (I), attached propert} but subsequent!} omitted to proceed wiUi the iiiquii), 
on the groimd th it an order under section 144 Iiad been passed against one of the parties by another Magis- 
tnie and the order had been confirmed b) himself He also directevl deliver} of the .attached pro|>erties 
to one o! the parties. that the order of the Magistrate was Jll^tlfied neither bv section 145 nor b} 

section I4^ ami that the High Court could set aside the order in revision. 
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107. Jarlsdietloa to eaaeel order made h; predecessor In office. — A Magistrate has junsdiction to 
cancel the preliminary order under sub-sec{l)made byhis predecessor and to order the restoration of proper^ 
attached and placed in the hands of a receiver, Weir Il» 108. 

103. Power of Magistrate to qnash proceeding upon transfer.— Where a proceeding under this 
section drawn up by a Deputy Magistrate was transferred the District Magistrate to his own file and iher 
summarily quashed , that the District Magistrate could only quash the proceeding in accordance with the 
provisions of sub-sec (5) on facts being brought to his notice which were sufficient to satisfy him that no 
dispute likely to cause a breach of the pea<» existed Semble — If the District Magistrate after transferring 
to his own file a proceeding under s 145, drawn up by a Subordinate Magistrate, quashed the proceeding on a 
full considration of the facts and after heanng the objections, if any, of the parties the High Court would not 
interfere with the order quashing the proceeding 13 C W. H. 125. 

Xin.— IHQUIRY. 

(A) — Procedure 

109 Procedure to he followed.— In 11 C. 782 it was broadly laid down that a proceeding under s 145 
should be regarded on all points of procedure as in summons-case and this ruling was followed in 21 C. 29. In 
30 C. 808, It was, however, laid down after referring to these cases that it cannot be stated as a rule of law that 
proceedings under Chapter XII should be regarded, as to procedure, as summonsoses and that the previous 
cases did not intend to do more than lay dovvna rule of <x>nvenience m a case where special provision was 
not made by the law In 32 C. 1093 after refemng to the provisions of the Code and the previous decisions 
stated, it was observed as follows When, however, we turn to s. 145, which finds a place in the Chapter on 
disputes as to immovable property we find that the Code does not specify that the procedure to be followed 
is either that prescribed for summonsoses or warrant-cases On the other hand, cl (4) provides that the 
Magistrate shall receive the evidence produced by the disputing parties, consider the eHectof such evidence, 
and take such further evidence, if any, as he thinks n^cessirj The conclusion seems to us to be irresistible 
that, although the Legislature, incases for the taking of securities for keeping the peace and for good behaviour 
as also in cases of public nuisances has expressly provided that m some speafied instances the procedure 
prescribed for 8utnmoits<ase8 and in others the procedure prescnbed for wjrrant-cases shall be followed, and 
has thus entitled the parties to claim the assistance of the Court, within the limits defined in other parts of the 
Code in summoning witnesses and m producing evidence yet the Legislature has dehbentely omitted to 
•extend the procedure prescribed for summons-case^, or warrant cases to proceedings under s 145 S 145 was 
intended to provide a speedj remedy for the prevention of breaches of the peace nnsing out of disputes reUt 
ingto immovable property The Legislature could hardly have contemplated an elaborate and protracted 

investigation, the result of which might in many instances, be to defeat the veiy object m view namelj, an 
effective prevention ot a breach of the peace.’ The Magistrate may adopt a procedure which will best cany 
out the object of the I egisiature Cf the remarks of Ssoasu s Ayyar, } , in 27 U. L. J. 6 13 = 19 Cp, L. J. 676. 

110. If party absent or falls to file written atatement. Magistrate may proceed —(<z) If one 

party fails to put in his appearance, the Magistrate may proceed ex parte, 6 C. W. N. 923; but he must take 
evidence, 8 C. W. N. 719 ; see also 5 C. W. K 71, (^) Where the parties fail to put in written statements Mag's 
trate may issue an order under s 146, 14 C. V. N. 80, but not if parties had not sufficient time, 12 C. W. N. 896 » 
BCr.L J.202. A Magistrate has discretion to refuse further time to file the written statement, 8 C V. N 642, 

14 Cr. LJ. 302 (&) 

HI. Duty of Magistrate to complete Inquiry on the date fixed —What sub-sec. (4) contemplates is 
that on the date ongmally fixed, the Magistrate should take all the evidence that is produced before him and 
unless he considers it necessary for good reason to require further evidence, should decide then rnd there if he 
can, which of ihe parties IS m actual possession. G L. Vo 3 of 1909 at page 10 of VoL I of the Calcutta 
General Rules referred to 17 C. W. K. 144 = 17 C. L.J,810=al4 Cr. L.3.40, If the Magistrate should grant 
adjournment he is noi bound to exhaust the processes of the Court in order to enforce the attendance o‘ 
witnes<>es that do not appear 

tDj— B ound to receive Evidence 

lU. Magutrate ‘than’ receive evidence —The Magistrate mustexamme the parties and take evidence 
17 Born. L. R. 331 -a 3 Bora. Cr. Ca. 49 = 16 Cr. h.3. 431. Though a Magistrate is justified in passing an order 

under this •-ection m favour of a party who was presentat the heanng and against a party not present, he is not 
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«ntitletl 10 make an order declaring a part) to be In iKtssession, vttlliout takijig evidence 8 C. V< N. #23 j 12 C. 
V. N.T71 = S Cr. L. J. 27 1 11 A. L. J. 638 = II Cr> L. J.277. It not sufTicient that there is n mere ictntiila ol 
CM lence ns to the existence of a dispute but there must be some evidence from which the Magistrate ma> 
re isonibl) draw die necestar) conclusion of fact 4 U. H. C. R. Appx. XLtX ; 7 B. L R. 322 and 329. A Magistrate 
cannot pass an order declaring one party to be in possession upon the mere fact that the Police report 
allowed that the other panv had admitted possession in the first party, witliout hfnaself instituting proceedings, 

6 M L. T. 9 1 a 10 Cr. L. J. 6. A Magistrate has no jurisdiction to make an order under tins section based solely 
on the written statement of one of the parties, without any evidence whatever, though the other part) is 
ex-farU, 8 C. W. K. 612 } 12 C W. K. 771 } 14 C. W, H. 212 ; or one made on local enquiry discarding evidence 
10 C. W. N. 181( or on the petition of an officer m the employ of one of the parties 29 M. 561. 

113. FAilare te recelT* eTldence TlUatea proceeding.— The Magistrate IS bound to receive and record 

all the evidence the parties want to produce, 11 A. h. J. 888 = It Cr. L. J. 277. The Court must examine the 
witnesses tendered, 9 W. R. 64 j 6 H. H. C. R. Appt. IT. It is not open lo the Magistrate to refuse to receive 
the evadence tendered to him. Since thesection enables a party to show that no dispute likely to cause a 
breach of the peace exists, sudi a refusal on the Magistrate s part ultra vtres, and his proceedings therefore 
are liable. to be set aside by the High Court m reviMon, 29 U. 861 ; S3 C. 840 ; 23 P. R. 1902. In 11 C. 762 it was 
stated tliat the Magistrate was bound to examine all witnesses produced in Court, no matter what their number 
was As to the power lo recall and re-examine witnesses in jKOceedings under thesection, 540 and 18 W.R* 

68. Persons who, though not actually involved in the dispute, are made parties to proceedings because they 
claim to be in possession of the lands which arc the subject matter of such proceedings, should not be shut 
out from giving evidence in support of their daims To do so would undoubtedly occasion very senous 
prejudice and interference with any possession which they might be able to establish, 20 C. 520. Where in a 
proceeding under this section the Magistrate refused to examine certain witnesses who were present, on behalf 
of one of the parties, giving as his reason that sufficient evidence had already been recorded, held follmtnng 
30 C. 803 C/ncf note) that the Magistrate had acted in contravention of the express terms of sub-sec (4) and the 
High Court bad power to Interfere m revistoo, 31 (k635. But in 3 C. L. J. 478 » 3 Cr. L. J. 423, it was said that 
It was not intended in 31 C.63S to lay down tlie broad rule that a Magistrate had no discretion but was bound 
under all arcumrtances to examine every witness and that if he omitted to do so, he acted without junsdictioa 
In 16 C. 513 die High Court refused to interfere when the Magistrate declined to hear more than a limited num 
her ot witnesses See also 32 C. 1093 Where a Magistrate examined ten of the witnesses produced on behalf 
of one of the parties but refused to examine any of die witnesses mentioned m a supplemental list, on the 
ground diat the evidence sought to be adduced was worthless, it was held that the Magistrate could not be 
said to hvve acted without jurisdiaion 24 A 315 The High Court would liave interfered if there was an 
absolute refusal to hear the witnesses on one side See also 23 H. L J 134 s 16 Cr L J. 156, where the High 
Court refused to interfere, with tli** remark that Magistrates should always be chary of taking upon themselves 
the duty of deading on behalf of the panics which witnesses should be examined. An order made without 
giving an opportunity to die parties toadduceevidenceis bad 4 P,R.1916 «= 17 Cr. L. J. 129 = 32 In Ca.303, If 
a Magistrate fails to lake evidenct. or refuses to examine except on the ground of vexation or delay, the wit 
nesses tendered by the parties the order is bad 17 Cr.L.J.317 34 In Ca 329 (H ) 2 L W. 1203 , 33 H 1> J.73; 

9 Pat. L. J. 246. 

114. Deebion may be based on mere admission. -Although it is necessary ordiminly to record 
ev idence before passing final orders, it cannot be said that it is indispensable to do so when the case is com 
pletely given up by the opposite party An admission made by a AluHhtar that his client hid no actua] 
jwssession is suffiaent in a ^aast-civil proceedings ol ibis nature. The fact that the Magistrate pissed his final 
order, without recording this admission would not invalidate the order, 7 C. W. N 331. If one of the parties 
admits tint tlie other is in possession the Judge is ootbound to take any evidence, 9H L. T. 91 = 10 Cr. L. 

1 . 47 See (1914) M. W. K 793 =» 13 Cr, L. J 669. But the mere fact ihil the Police report showed that one 
party had idmittevl possession in the other is not enough, 6 W. L. T. 91 = 10 Cr. L. 3. 6. 

114*A. Hegleet to file written atatemenU not ■afSiieot cause to atop proceedings.— Where a Magis- 
trate his taken any evidence in a case he is not justified in refusing lo proceed with it because the parties 
Ticglectevl to hie written statements on the day fixed for filing the statements. The ^lagistrate was wrong in 
saying tint he had nothing before him on whidi todeade, II W. R.9. When any party applies for time to file 
his written statement, it is within the discretion of the Magistrate to grant it or not, 8 C. W. K. 642; 12 C. W. H. 
$96 8 Cr. L. J. 202 ; 11 Cr. L. J. 303 (C.) 
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> 115. Dccuiod not bnsed on legal evidence bad. — {a) Wrtlle‘i slUfuunls —The statcnieiu nuik b\ a 
pam in a written statement rwjinres to be proved as an> ottier statement ai)d therefore in a ci?e under ihj^ 
section, a M igistrate is not competent to pass anj order in fa\oiir oi a panj mere1> on the strengtli of the 
\mtten statement hied by him vinder sublet (Oof Ibe section, S C. W. M.71; 30C.112. The Magistrate must 
examine the parties and take eMdetice. 17 Som. L. K. 3S2a3 Bom. O. Ca 45 a 16 Cr. Ls J. 434. Set aisO 
18 W.R.11, 35 C ai8; 7 t W. N 510? 14 C.W.N 21S? 13 Cr. L. J. 796 (4) 6 P. L. R. 1913«2 P. W. P. 

1913 — 14 Or. L J. 138 (6> Mere loeal lu^Hiry *i»«^ Hnseorn Cei/ju/owy — ^lere local inquif) -md statements 
of parties not on oath are not stiffiaem data on which s Xfasistraie can decide what partj is in possession 
oiland with regard to whicli a breach ot the jieace is apprehended, 16 W. E 13. Where m a proceeding 
under this section the Magistrate discarded tlie e\idence on record as unreliable, and deaded the case upon 
whit he saw heard and infetreil at a local iinesUgation held bj himself, u was held \i\&\ the Magistrate erred 
matenalK in hi5 junsthction and the final order was set Abide, 10 C W, K. ISt^sSCr. 193. A 'Iigisiratc 
must decide the question of possession on evidence taken t>v hmiscli and not according to the result of a local 
enquiry ordered with the consent of the parties unless they consent to be bound thereby, 3 C L. R. 134 ; st.r 
also4C W.H. 779, where it was held that a Magistrate cannot summanK deal with the matter after mere 
inspeaion of the locality &e also23 C, W. N 750. \jC') On evtdence not -addHeed by nther party — An order 
for possession under this bcaioii made on the evidence of a person who was not awitnessof any of the ?>artiw> 
such as the Court is bound to evamim: under sutrsec (4k is bad, 8 C. W. N. 719, See also 4 P. R, 1916 = 
17tr.L.3. 129. id) Ei'tdeiice n corded by the deputed Magtslrale, 48 C. 1056 ; 37 M. L. J. 539, 31 M 82, was 
notiolloiied ‘ 


(C)— DUTt Ot VOlSTKATt ft) AsalST HtRTlES TO AUDUCt EviDEbCE 

116 h It obligatory on the Hagutrate to entorce the attendance of wltneuea, at the lottaoee 
of theparties?-tu) hen anyone oi the parties applies at a proper time for 

process to secure the attend tnce of jus witnesses, the Magistrate should not arbitrarily refuse his assisuuce. 
11 C. 763 , 21 C. 29 A Magistrate who reiuses to assist ooe of the parties to a proceeding under this, wetton m 
procunog the auendance ot his witnesses, thereby deprives that party ot a hearing on the onlj question for 
the determination ot the Court. Such a refusal amounts to a denial of jusuee and the Magistrate an refusing 
process lets without jun^dictton, 30 C. 508 Lven where the apphcalion of Uie process is somewliat late, the 
proper order lor the Magistrate is not to refuse process on the ground Uiat tJiere w as not suffiaeni ume but to 
allow the petitioner’s appUenuon on the distinct undeistaiidiug dial the witnesses, must be served wiUim 
sufficient ume to enable them to appear, 30 C. 503 {footnote\ Where one ot the parties to the prociwdiugs 
under this section applied lor summons against a Sub-Inspector and the Magistrate ordered the Sul>Inspector 
to come with his dianes, but on the date of hearing the Sub-Inapector did not appear and the 'lagibirate 
rejected the application oi the petitioner asking for summons on the ground that it was vexatious md jiassed 
die final order held that the o der was without jurisdiction, as the peliuoiier was not given an opi>ortvimtv ot 
examiniri" the Sub-Inspector 18 C* W. N.9%— 15 Cp. L J.79. also 18 W. R. 64 

//ij entirely left to the discretion of the PfigistnU to issue sunimoH:, or not — After a review ot the 
previoas cases it was laid down in 33 C. 1093 os lollons — ' U appears to us to be clear from llie provisions ot 
the Code that it is not obligitory upon the Magistrate to assist the parties to a proceeding under s 143 to produce 
their witnesses, and they cannot claim is a matter of nght Uiit fwocess should be issued by the Court to enable 
them to bang forward their evidence. In this case one oi the parties who had obtained summonses on Jiis 
witnesses applied on failure of some of them to apjiear, for fresh summonses against them which the Magistrate 
refused, and it was held dm the Migistrilc acted within his powers and m the absence of anj prejudice the 
High Conn refused to interfeie. Section 145 neither contonplates the summoning of witnesses at the instance 
of ihe parties nor renders h obligator) on the Migistrate to compel attendance of any witnesses unless lu tiis 
disCTetion he thought it necessiry to take the evidence ol tliose witnesses, 33 C. 34 where 32 C. 1093 isjolloued 
A Magisuaieis not bound to exhaust die processes ol the Court lU order to enforce the attendance of witnesses 
dwi do not appeir In this case u was //r/y that having regard to the conduct of the party concenied and .il-oi 
to the fact ihii tiic witnesses mentioned could not be found the Magistnte acted nghUy m refusing to issu« 
process. 17 c. w M 114 = 17 C. L. J. 610 = 1* O L. J. 40 It is certainly discretionary to the Magisu ite to illow 
wriines.seb to be re-siininiQiied oii i iietiuon iiresented towards die end oi the ennuiry, 17 M L. T. 235 = 
leCr L.J 284 ‘ 
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(D>— DrruTivn a Mvcistratf to make rNnuiK\ ‘ ^ 
ue HR (IJ and Notes I—* therilo'\ 

117. Row far a Sabordtnate Ma^iitrate may be deputed to conduct the invetti|atIon.— Dioush 
'V MS enables a Mapstntc acting niuler this section, to depnlL i biil>orilimte Alagistf ite, to make a lotil 
investigation, he ought not to depute to such Subonliiute SHgistnte, tlie whole iiivestigition nncler tins 
section, but, on receipt of the reixirl of siidi Migistntc should himseli take written statement-, froin the 
|varties and recent, the evidence protliired bj them aiul conclude the investig-ition tinder this section Weir 
II, 113. A Migistnte cannot refer under s HR the oiil> issues r used to the bubordimte AtTs,istnte, 10 A. L. 
J. <6S»13Cr L J.777. 

118. DeeUioo bated entirely oo report of deputed tfagiitrate, If good— Where on the da> fixed 
for an en<iuir) under this section bolli parties laded to file their written statements, the btitKlivi$ional 
Magistrate deeming a local enquiry necessary for the deasion directed n Deput> Magistrate, under s to 
make the enquiry On receipt of the report, the Subdnisionai Magistrate pissed an order declaniig the first 
part> to be entitled to possession. Hie second part) moved the High Court to quash the |»roceedmgs on the 
ground that the Subdivisioinl Magistrate had no junsdiclion 16 make the order m the absence of anj 
evidence on record and abo on the gtound th It he had nojunsdiaion to make the order merely on the report 
of the local investigation , Aetd, that the Magistrate had junsdicti6ii to decide a case on tiie report of the 
Deputy Magistrate made after local mspectioit Tlie parties neither asked to be heard nor tendered any 
evidence which the Magiatrite refused. If he had refused he would have been wrong, 17 C. W. N. 131 == 
U Cr. L. J. 302. 

119. Uu-glstrate should not base his deelsion on eTldence recorded by the deputed Uagistr ate. —Where 
a Magistrate omitted to take evidence as required b> sub-sec (4). but b i«ed his decision on evidence recorded 
by a Subordinate ^lagistrate at the local inquiiy.it w-asAc4flus order was one nude without junsdictioo and 

the order was set aside, 31 M. 83/o//(W^<f^ Miller, J, »n Cr R. No 3 of i908(Madras High Court). SeeiC. 
L.R. 184 1 Weir 11,97 and 118] 10 A. L. J. 46S c. 13 Cr. L. J. 777. Sees 148 (2> LnlsteSIVl. i^J. 589 m which 
AIM i^isHOt/oJlowed 

(E>-Mode of kecording Evidencf 

120. Memorandum of evidence not tulScIeot.—jif’e s 356 When in a proceeding under s Ho the 
Magistrate only made a memorandum of the evidence purporting to act under sub-sec. (3) of & 356 held 
setting aside the final order of the Magistrate that the provisions of sub-sec (I)ois. 356 are imperative. Sub 
sec (3) ap|)1ies only to cases in which the evidence recordeil under subsec (1) is not recordut m the 
Magistrate s own handwaiting, 42 C. 331 

131. Magistrate may act on evidence taken before hb predecessor.— It was formerly Ar/if tbit where 
a Magistrate deaded the <iuestion of jiossessioii upon evidence not taken before him but taken before hi> 
predecessor, his proceedings were liable to be set aside b) the High Court, 23 W. R.62, 4 H. H. C. ILApps. XX 
Weir 11,97. 13ut no.v is 350 would govern such a case as a proceeding under this Chapter isaii jjiqw/y Within 
the meaning of s. 4 (4f 22 C. 898 See also 10 C. W. N 1095 ss 4 Cr. L. J. 223 13C.W N. 420 9=g Cr. L. J, 278 
-ind Note 164 

(^) — Death of Parties 

122. Proceedingtshall not abate by death.—Even under the old section proceedings under this section 
did not abate bj reason only of the death of any of the |>arties thereto But there wis no express provision to 
bring on record the legal representatives of a deceased party But now under the amendment by Act XVIII of 
1923, sul>clause (7) to secnoii 145 speaally provides for bringing on the record the legal representatives of a 
deceased party bo under the new amendment, 81 C. 404 is no longer law 

(G) — Reference to Arbitration 

123. Reference to arbitration not proper.— The procedure laid down by this section does not 
• contemplate that the question as to who is m actual possession should be delegated, even by consent of panies 

to arbitrators. The section directs the Jlagistrate tumseli to receiv e the e\ ulence produced by the parties and 
on a consideration thereof to come to a deasion, 38 C. 59A But where parties themselves appLed that the 
matter might be referred to arbitrators and the Magistrate made an order in terms of the award, the High 
Court refaseU to intcriere on the ground that the party was not entitled to ob;ect to the coune pursued at his 
request 4 C. W. N. 109 See at-o 15 C. W. R. 271 ; 39 C. W. R. 719. 
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But in 8 P. 288, 32 C. 852 was ated with approval and it was held that the scheme of an inquiry under 
s 145 of the Code being retrospective and not prospective, an awird made on a reference to arbitration by the 
parties, awarding possession of plots in dispute to one of the parties or dividing the plots between the parties 
cannot be the basis of an order under s 145 Per Foster, J, there might conceiv'ably be certain instances 
in which the parties have agreed that the Court should reier the matter in dispute to 'irbitration for the purpose 
of deciding the question as to who is in actual possession at the time of the proceedings 

i24. Vhere matter has been referred, Magistrate should take the flnding of the arbitrator i®*® 
consideration.— In 7 C. W N.461, the parties agreed diat die question of possession should be decided by 
arbitrator and pending the award, the property was attached under s 146 After deUvery of the award, the 
Magistrate refused to raise the attachment , held, that the Magistrate was bound to bring the proceedings 
under this section to their proper snd legal termination by finding which party was in actual possession and 
for that purpose was bound to take the finding of fact by the arbitrator into consideration 
3 Pat L. J. 248. 

(H) — Attachment — Proviso to Clause (4) 

123. Duration of attachment nnder cl. (4) — An order for attachment under the proviso to cl (4) 
should only authorize attachment pending the Magistrate’s deasion under s 145 and not until a decree or 
order of Civil Court is obtained, 8 B. L. B. 207=16 Cr. L.J.233. 

126 . Attachment and pcitponement of proceedfngs une die — A Magistrate has no jurisdiction 
pass an order postponing sine die a proceeding tinders. 145 at the same time retaining under attachment the 
property covered by these proceedings, on reasons extraneous to the proceedings, 13 C. W» H. 104 = 8 C.L.^- 
&64 = 9Cr. I 4 .J. 35, But 13 C. W. H. lOl. 

127. 77hen attachment under 1 146 can be made.— Notes under Heading II to s 146 

(I)— Receiver 

128. Appointment of receiver nnder proviso to cl. ( 4 ) flJegal —The appointment of a receiver under 
this section even before the commencement of the inqmtyts illegal. The only section authoming such a step 
IS cL (2) of 8 146 and that section authonres attachment in certain cases only after the conclusion of tJie 
inquiry, 8M.L T. 314 =(19101 M W N. 821 — llCr. L. 5 886. Inl3 Cr. L J.295 (M ) however, it was that® 
Magistrate may appoint a receiver to be in possession of the property but such a person will only be the agent 
or servant of the Magistrate acting under hts order It is an administrative order passed for the management 
of the property which he has attadied The right to attach carries with it the right to take the necessary steps 
for Its custody and management 

XIY,— JOINT INQUIRY INTO BEYEBAL CASES. 

129. Joint hearing of the cases of several claimants —Where one set of persons asks the Magistrate 
to be maintained in possession against another set 01 persons and the latter asserts that they hold the land in 
different and independent parcels severally, the Magiistrate should not pass an order declaring the former set 
in possession against the latter set but should distinctly specify which is entitled as agains^ which, and to 
vtVwchportioaof the landuiqufisUon OiUerwise it would tetidec oacessaty forthe patty out of possession 
to make all persons defendmts in any civil suit broiig;ht to recover possession of the land, IS C. 31 ; 16 C. 513. 
But It was in the Full Bench Case of 30 C. 155 that where in the same proceedings, some of the parties are 
concerned only With several portions of the land m dispute, the Magistrate is not without junsdicuon lo deal 
with the case and that it IS not necessary there should be separate and distinct proceedings in respect of each 
persoa Such irregulanties anyhow do not affect the jtmsdiction of the Magistrate In 8 L. R 23 •= 9 Cp. L. J. 
269, it was held that when several accused persons were found to be in possession of different and separate 
pieces of land alleged to be the property of the complainant, the accused could not be tried jointly 

180. One proceeding with respect to severM plots of land with several persons not bad-— Where 
a Magtstratedrew up one prciceeding with respect to several plots of land claimed to be in the possession of 
different persons helJ, that the procedure adopted by the Magistrate was not bad as it was not shown that an> 
ol die paTiies hid been precluded from giving any evidence and no part) was prejudiced by the Magistrate not 
uking separate proceedings, 3 C. 77. N. 544 Similariy in 6 C. W H 206, where it was objected that inasmuch 
as the tenants arrayed on different sides claimed certain speafic plots and that those should have been separately 
defined and made the subject of distinct cases it was held, that although it may be desirable in proceedings 
under ihis scaiQn toduil with each disputeseparately.itisimpossible to extend to sudi proceedings Ihesirlct 

rules oi proccilure which Is generally observed m eivit actions See also 21 W. R. 53 
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ISl Whtn proptrty fn dhpnte U dlvUibU isto teveril plots, m&y desl&re possession (a 

respect of each plot— 55*e Notes 139 xnil MO 

133 One dlipnto as to several plots may be dealt within one proceeding— A dispute iiaxlnj, ansen 
as to the po session of 109 plots of hnd to whidi t ch m to possession ms mnde by the oot* pf village A on 
the one hand ami b> the r^ots of village J} on the other, the Magistrite instituted proceedings in respect ot 
all the KM plots but having tsken evidencedealt in his order uitli 12 onh direcliiitj tint the ryots of village 
/ should be kept in posse sion htld ih it it appeatii j, that all the 109 plots were covered by the same state of 
circumstances the Magistrate exerased a sound discretu n in dealing u ith tlie case as he did 10 C. L R 533 
\\ hen die dispute is one the fict tint it embnc«r» several distinct parcels of land? ts not sulhcieni to necessi 
tate i'll independent proceethng in reS|H.ct of each 30 C 153 (F B ) 

133 One proceeding with respect to large nambu of dl&tlnet vUlagea It Illegal —When the dispute 
Is alleged to exist in ^0 villages each village stands on its own footing and the Magistrate will be acting ultra 
i tres if he clubbed together 230 subjects oi dispute and treated them as one The 1 egislature does not 
contemplate wholesale proceedings of this sort the Magistrate should decide w hich party, at the date of his 
order was in actual possession of this or that vill ige and confirm that [lossession instead of arbitrarily finding 
that one party was in possession of all the villages 29 8 S6l ,S^<'.however 16 C. 513. 

134. Joint trial of leparate eases is lUegaL — \\ here a M agiscrate tned cises against different persons 
under this section jointly and justified hts action as having been taken by consent of the parties, Arid that 
however convenient this course may be, the parties in all cases nut being die same the procedure was not legal 
Therefore the tnal of each case should be sepirate 4 C. Vf. N 748 Similarly where two investigations 
were before a Magistrate who aftef deeding one of the cases remarked m the other that because the lands 
adjoined he had taken the evidence in the two cases together and found it unnecessary to continue the inquiry 
further it was held that the parties kept out of possession were eniided to a full enquio ,8 W. R. 63. 

133 Objection ai to Joint trial may be waived —Where at the instance of the petitioner n Magistrate 
tried a number of cases under s 1 to m out proceeding held that diough the proceeding wns irregular it did 
not lie in the mouth oi the petitioner to object to the illegnlity bcciuse he was one ol the persons who [letitioned 
the Magistnte to adopt thst course 14C W N CCXXIII 

136 Proceedings under this seclion must be separate from trials for offences —Weir II, 674 See 

Note 92 

XY -FINAL ORDER 

(Aj— F orm and Contents 

Note.— Whether sections 366 and 371 do or do not apply to an order uiitler section i4o Uie M igistrate 
must give reasons tor Ins decision sutficient to eiubte the High Court to determne whellier he has complied 
wiih the terms ot subjection (4) and directed his mind lo the consideidtiua of the evidence and whether 
he has acted w illi jurisdiction in making hi» final order A tnial order merely stating ihit a certain number of 
wuiiessess were eximined pleidcrs beard ai d the or I au I documentary evidence considered in light ot 
the arguments is not a proper one Re trial ordered 49 C. 18? 

137 Form of final order made under sub sec (6) -1-orm No Sch V, shows how a formal 
order declaring possession and forbidding disturlnnce b to be drawn up 14 C. W N 78ss 11 Cr L J 26 The 
form ought to be borne in mind by a Mvgistrate taking steps under Uie Chapter 

(r) Jt/agisfrtte to sign his name sn full to an order under this section Magistrate should sign his 
name m lull to i judicial order under this seaion and sliould also note his official position 13 C. W N 771 
8 Cr L. J 27 

138 What the order should conUlo. — (1) Where an wder is made in favour of a parly holding that he 

13 in possession of a part of the disputed property Ihe bouiidanes of the plot must be given so as to sjiecify it 

14 C. W N XCYIII If It covers land not included m the initiatoiy order it is bad 11 C. W N XLIII ; 7 a W IT 

463 and 553 (2) The order should embody a clear finding as to which of the parties was in possession of the 
disjiuted hnd at the date of the order under s Ms (I) and it is not enough to find who was in possession a year 
Iwfore the date of proceedings 9 Cr L. J 509 The Magistrate must give a finding as is required by law 
regarding jjosvfsssioii of either or both the contending parties on the date of his order, and if he fails to do so 
1 e fvib to exercise his junsdicHon He has to find as to who was in possession on the dale of his order not on 
any date anten )r to that 16 Cr J 239 (M) (3) It should not contain any directions as to delivery oj 

P-sssesMon 14C. V N 78<sll C. L. J 26 The Magistrate mirst find that the dispute between the parties is 
hkelv to cause a breach of the peace 9 P W R. 1915 s 93 P L. R. 1915 s 16 Cr L J 206 

18 



274 THE CODE OF CRIMINAL PROCEDURE [Chap XII, 

In proceedings under s 145 of the code where Magistrate issues an order under cl 6 w ithout deciding 
which party was in possession on the date of the preliminary order he acts without junsdiaion and the High 
Court can interfere in revision. 

133 Distinct and separate orders in rcspeet of portions of the sahject of dispute in the proceedings 
may be made —In a proceeding under U is section regarding certain plots oi land the Magistnte found th it 
one of the parties was in possession of fourplots whtdiwere miT^ed by distinct boundanes and iiere dw 
tinguishable from the rest and confirmed the party m possession thereot but as to two other plots he attiched 
themunders 146 as they were not so distinguishable In reiision it was contended that being unable to 
find either party in possession of the whole of the subject matter it was the duty of the Magistrate to attach 
the whole of the lands in dispute held that the words subject of dispute m this and the following sections 
refer either to the whole or to anj component part or parts thereof If the component parts are distinct 
and separable from the rest it cannot rightly be held that because the Magistrate is not able to find possession 
of one of the component parts of the subject matter in dispute with either party he is found to attach the 
whole although that component part is distinct and separable from the rest If on the other hand the 
subject matter in dispute is indivisible and must be dealt with as a whole as was the case in 22 C. 297, it must 
be dealt with in such a way as to make in regard to it one single order either under this section or the next 
5 C. V N 710, and where a Alagistrate finds that one party has been m possession of a porlion of the land m 
dispute and the other party in possession of the rest and the possession of the one is not likely to interfere with 
the enjoyment of possession of the remaimng portion by the other, the Magistrate can maintain both the parties 
in possession of their respective poruons 11 C. V, N 743 = 6 Cr L J 490 where 22 a 297 is referred to and 
dtshngutsbed. See also 14 C W N LXXIX ,21WIL55,6CWN BS7 Where however the disputed land 
in respect of which proceedings under s 146 were instituted consisted of several plots all held by tenants on a 
yearly rent of half the produce and the parties to ihe proceedings were the lakhirojdar and the ptiiidar 
the dispute between whom was as to the right to collect rent it api>eared that as regards some of the plots there 
was a dispute as to what tenants were m possession betd that as regard the plots about which there was a 
dispute as to the te lants iii possession the Klagistrate should not have passed any order m these proceedings m 
the absence of the tenants because they might be very seriously prejudiced by an order in favour of one or other 
of the parties to these proceedlng>^ 19 C W K 999 

IW Proper order when parties are in pouession of portions of subject matter which » Indivisible — 

In a proceeding under s 145 regarding dispute between two joaroes concerning certain collieries a appeared 
that the first party were certainly in possession ol the building which contained the office wl ere the business 
of the collieries was transacted and where all the cash books and the papers of the business were kept and 
that the second party had during a period of about i4 days prior to the commencement of the proceedings 
succeeded in obtaining the possession of the pits wharves tramways etc of the colliery b> what the Court 
considered to be an high handed and improper scheme and acting m an unwarrantable manner The Magis- 
trate considenng himself bound to find who was in actual possession at the date of the proceedings by himself 
passed an order in favour of the second party Md that such order was bad and that as the second party was 
not tn possession cl Che whale cl the property in drspirte and the effect was to place them in possession ol the 
portion that was in the possession of tie first party the proper order to make under such circumstances was 
one under this section attaching the property 23 C.237 But if the component parts are distinct and separate 
the Magistrate may if necessary deal with the different parts differently S C V N 710 , 24 W R 75 , 

11 C. W M 198 = S Cr L J 32 and see Note under Heading Xl (a) above 

14i Final order must not deal with plots not inclnded in prellmmary order — The Magistrate would 
be exceeding his junsdiction if his final order covers plots not induded m the preliminary order under si b-sec 
(1) 11 C. W N XLIII When in a proceeding under this section a question is raised as to the identity of the 
land m dispute the Magistrate is bound before going further to ascertain and identity the lands so that 
neither party may be in doubt as to the speafic lands m respect td vvhidi proceedings are taken A Magistrate 
has no jurisdiction to decide a dispute as to lands in excess of those referred to in his preliminary order 
7 n M 482 and 938 Query— VJhedieT an order made by a Magistrate giving a party to a proceeding under 
this section possession ot a greater extent of land than is claimed by him may be questioned as one made 
without junsdiction > 7 C. W N 462 Where in a proceedit^ under s. 143 dealing with several plots of land 
a preced ng Magistrate cancelled the proceedings in respect of some specified plots his successor is not 
competent to pass a f lul order in respect of the plots excepted 17 Cr L J 28« = 34 In Ca 1006 (Patna) 
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142. AltefAtioii ol preiimintrjr crd«f.— »\\ here a Magistrate recorded a preliminai} order under this 
sei.tion and his successor, on the ^nnie mitcnils, re\ised those proceedings altering their entire character, 
comerlingthe dispute regarding the actuil ixwsession of land mioa ilisjiute regarding the collection of rent , 
held. It was an abuse ot junsdictioii on the pari of the Magistrate so to alter the proceedings— an abuse 
a\hich would justit) the intervention of the High Court in revision, 27 C. 892. 

143. Effect of the Anal order.— Although the section does not expressly authorize the Court to put the 
successful party into possession, the effect of it is to entitle him to take possession 7 C. I,. J, 847 «« 12 C. V. N. 896 
The principle enunaated m L. B. 8 I. A. 123 and L R. 11 I. A. 37, tliat an order though erroneously made is 
nevertheless valid until reversal upon appeal applies to in order under this section, such an order is final and 
binding upon the parties and tliose claiming under them. Although the order confers no title, the fact of 
possession remains and the j>er»ons m possession can only be evicted b> a person whocan proveabetter 
nght to the possession himseli, 4 Bom. L. R. t67. A Magistrates finding as to the fact of actual possession is 
■conclusive, but not so of the Vrui/a/dar under Bombay Act III of Ih7b, SB 337. jVe also 26 B. 333; 15 B. 238; 
•SBom. L R 167. 

(B)— Persons round by the Final Order 

144. Witnesses not bonnd by order.— The mere fact of a person being examined as a witness m such a 
case does not make him a 'parfy ' bound by order, 18 M. 51. 

145. Order only blndbg on sctn&t parties to proceedings.— Where an order was made between A on 
the one side, and £ and the tliree tenants of £ on the other, declaring that .,4 was in possession of the property 
in dispute , that this order was only binding on the actual parties to the case beiore the Magistrate, and 
that subsequent tenants of £ could not be cnminally punish^ for dl'.obeying the order jn question, 3 B. L, R. 
Ap Cr. 13; followed in 18 M. 31; 3 C. W. N. 329 A person cannot be convicted under s 188 I p C, of 
disobedience of an order made under this section unless it be shown that the order was in f ict addressed to 
him T C. L R. 291. A person cannot be punished when the order has been passed on no proper inquio> 
16 P. V. R. 1913 — 93 P. L. R. 1913 » 14 Cr. L. J. 63. 

Contra— on all persons who have noltee—\a 21 C 404, Rammsi, j , e'(pres^ed a different view, and it 
has been decided in 11 Bom. L. R. 377 that “ the provisions of s ).I5 make il clear that the parties whom the 
Magistrate has to deal with are not merely the actual parties to. but .‘ill persons who may be concerned in the 
dispute, the object being to prevent a breadi of the peace. Therefore it is not the actual parties but all 
parties who may have notice of the proceedings that are bound by the order A person purchasing from one 
against whom an order was made and with knowledge of such order, is liable to be punished also, 13 C. 175. 

XYI.— CERTAIN ORDERS IN EXCESS OF THE MAGISTRATE’S JURISDICTION. 

146 Order on persons not parties to the proceedings —An order under this section or s NS directing 
pet^,ons who are not parties to the proceedings under this section to do a thing with respect to the property 
in dispute or warning them that any rights to proi^erty they might have must be settled in a Civil Court is 
ultra inres Weir II, 106. So is an order under sub^sec (6) made in favour of four persons two of w horn 
claimed no interest in the property in dispute, 6 C. W. N. 104. See Notes 67 and 145 above. 

147. Proceedings by way of execulfgn of final order bad —There is no speofic provision in the Code 
authorizing a Magistrate to tike proceedings ift the mture of execution {eg, directing the Police to give 
possession) after passing orders under s 143 Disobedience to such enters can be dealt with unders 188 J P C 
It IS doubtful whether they can lie forced otherwise 14 a W. N 78^11 Cr. L. J.26. Unders s 145a 
Magistnte has no junsdiction to oust one person and place another in possession of a property , such power is 
conferred bys 522 and can be exercised only if there be conviction of an oSence 13 A. L. J.932 c» 16 Cr. L.J. 
714. A party in whose favouran orderis made is entitled to take possession, 12C.W.N.696. Theeifectot 
theorder is to entitle the successful |>art) to take possession, 7C L J.547. 

143. No power to direct how posseulon U to be exercised or the land has to be used.- Where a Magis. 
trate found that both parties were in possession of separate rooms in the same building, and secondly 
thattlieyliad boihyoint pos ession of certain rooms mubichthe family document, and other valuables were 
kept tnd directed on the first finding that the separate possession should continue and on the second finding 
that tlie rooms, except in the presence of certain public officers , held on the facts that the order as to continuance 
oi separate possession w as not improper, but that the order as to not opening the rooms except in the presence 
ol public onicers was jllcgal, in-ismudi as the Magistrate had not been unable to find which party was m 
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possession and had not found that neither part> was in p<Ksession Weir II, 103 ' Where in a proceeding under 
this section the Magistrate found th it the disputed land was in possession of the second party, but directed 
that two pathways on the disputed and should remain intact and only the remainder of the land should remain 
in possession of the second party Ar/d, the Magistrate was not competent to pass such an order, 17 C W W. 
793 s= 14 Cr. L. J. 391 In a dispute concerning land the Magistrate, having found one party to be in possess 
ion, had no potver to give the opposite party found not to be m possession permission to cultivate the 
disputed land pending the decision of any possessory suit he might bnng, 18 W. R. 27. Nor, that one ot 
several joint owners should not use the land in such a manner as to cause 'annoyance to another, 2 C. L. R. 62. 
Nor can the Magistrate decide the method by which the possession is to be exercised of the agency by which 
tiie person in possession is to collect the profits, 36 c. 936 , Note 147 

But in a Bombay case it was held that there is no reason why a Magistrate, in proceedings initiated 
under s 145 of the Code should not grant a ng^t of way to one of the parties over the property in dispute, 43 
B 312 =■ 26 Bom. L. B. 

149, Ho power to pat party Into possession or direct the erection of bonndary marks. — Where a 
Magistrate made an order under this section declaring one of the parties to be entitled to possession until 
evicted in due course of law, and further ordered that boundary marks by pillars should be laid down, defining 
the limits of the possession of the respective parties , held, that the section does not empower the Slagistrate to 
put any party in possession or to lay down the boundary marks of the subject of dispute and a person removing 
such boundary marks cannot be held guilty under s 434 I P C , 27 A. 300 ; Note 147 

150, Removal of atractare or award of damages. — Where B erected a bundh on land claimed both 
by him and A and m proceedings under this section between A and the Magistrate dealt with the matter 
as if be had to try <i question of idle and made an order (i) declanng that A was entitled to the land , 
(ii) directing B to remove the bundh, and (iii) further directed that £ should pay A certain amount as damages 
ffeld (n) that the Magistrate was bound to inquire as to which party was in possession and not treat the case 
as \{ the matter before him was one solely ot title, (ij that the Magistrate under tins section had no power 
to direct the to be remoied and (r) that the Magistrate was not competent to make an order as to 
damages. Even under s 148, the Magistrate has no pow-er to make m order as to costs other than those 
incurred for witnesses or pleader s fee, or botli, 32 o 603 followed in 6 P. L. R. 1913 » 2 P. W. R 1913 b 14 Cr 
L 3 188 where the order was as to the removal of platforms Tlie Magistrate has no power to remove any 
superstructure on the disputed land 

191. Magistrate haa no^jariadictlon finally to settle the differences between the parties — This section 
does not empower a Magistrate to make an order permanently seitling the difference of the parties.— il/arf H 
C Pro , 23nf J<in , 1883 It is a misconception ol the aim and object of the law to set at rest questions of title 
to possession of land, 17 IK. R 3 , 39 Ck 795 Interferente on the part ot the Magistracy la a case of a purely ci\ i! 
nature is most misdiievous 4 U. H 0. R Appx 49, the primary object ol the section being the ptesenation of 
the peace 21 C 29 

192. Magistrate has no power to forbid payment or collection of rents. — It is not open to a Magistrate 
acting under s 145 to forbid one patty from collecting rents until he can prove his claim before a competent 
Court and to forbid another party to pay rent 4 C W. If CCXXllI 

ISS Orders regarding crops — A Magistrate cannot order that a person shall be maintained in possess 
Ion until he has reaped a crop, and then that he shall give way to another, 1 C L. R 136 Nor has he junsdic 
tiott to allow one of the parties to reap the crops to the exclusiou of the otJier when the Magistrate cancels 
proceedings 3C Ii d. 573=>3Ce.L J.46& Norhashe junsdiction to direct a division of the crops grown on 
the land the subject matter of proceedings 8 C L J 242 Nor to order the proceeds of crops on the hnd attached 
Minus expenses to be handed over to one of the parties 7 C. L J. 369 =7 Cr. L J. 336 Nor has he any 
power to direct the produce to be delivwed to one of the parties when he releases the attachment, 

16 Cr. L. J. 104 IM) Although an order to the Police under this section directing them to take charge of 
die crops in dispute may not be strictly legal yet when in the execution of such order the Police were merelj 
guvding such crops the owner cannot exercise any nght of pni ate defence by way of seizing and carrying off 
into confinement several of the policemen 9 C W N. 125 

tS3>A. A Magistrate should not mnke i supplementary order wnhotif hearing the other party, 22 C W. 
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193>B. Where It was found that one party was in possession on behalf of himself and another, both 
being members of the same fnmil>. htid that the order of the Magistrate 'declaring the former to be m 
possession was without jurisdiction, 23 C. W, N. 1051. A Magistrate has no pow-erto pass a temporary order 
pending his decision of the question of possession tinder this section, 22 Cr. L J. 43. 

XVII -REVIEW AND REVIVAL OF PROCEEDINGS. 

1S4 Magistrate may amend order.— When the order of a Magistrate under this section is not definite 
inregard to the description and boundaries of the property which is the subject of the order, such order can be 
amended and made more delinite b\ the Magistrate on application b> a party to the proceeding, Weir II, 107. 

153. Bat net competent to rerlew — There is ooauthont) for holding that a Magistrate can review a 
final order passed b> himself under this section, 35 C. 350 ; 16 0 C 192 = 14 Cr. h, J. 605 ; 21 A. L. J. 227. 

156. District Magistrate has no Jarladfction to revlro an order once cancelled — Where a case under 
this section has been dismissed or struck ort the hie by a Subordinate Magistrate on the ground that the Police 
report does not disclose any apprehension of a breach of the peace, a District Magistrate has no power to revive 
the old case and direct further inquiry, 20 C. 729 But where a Subordinate Magistrate expressed an opinion 
that there was no ground to take proceedings under this section on a Police report the District Magistrate 
can, on the same Pohce report, initiate proceedings under this section independently, 29 C. 242. 

157. High Coart will net Interfere with an order of caDcellatton —The High Court has no power to 
interfere m revision with an order of a Magistrate, cancelling a preliminary order under sub-sec. (1) on the 
ground that there no longer existed a dispute likel> to cause a breach oi the peace, whatever might be the 
source of the information on which the Magistrate has acted, 30 C. 112; ISC W.N 125, 5rr26C.4S6,2Lah.364, 
But see s. 435 as amended and Notes thereon, now orders under Chap XII are proceedings withm the 
meaning of s 435 

158. Farther Inquiry.— When a case under this section is dismi»sed or struck off the file, a District 
Alagistrate or Sessions Judge has no power to order further inquiry under s 437, 20 C. 729. Nor has the High 
■Court, 30 a 112. 

159. Keir proceedings oagbt not to be Instltoted en old materials —Under this section proceedings 
cannot be renewed after the dispute has been settled, and an order has been made that the case be struck off 
Under siidi circumstances a new proceeding would not be justified only on the materials upon winch the 
proceeding struck off was based, 20 C. 867. Nor can any further inquiry '•e ordered under s 437. To enable 
the Magistrate to take fresh proceedings it would be necessary to set forth new materials 6C. W. N. 923. It 
IS competent to a Magistrate to institute fresh proceedings nvhen In the previous proceeding the parties had 
•compromised, 15 C. W. N, 563 » 12 Cr L J. 32 See also 4 C L J 418 and Note 44 3 Lah 401 

160 Fresh proceedings thoald not fcs tasiifoted dariog pendency of role —During the pendency of a 
rule issued by the High Court to show cause why the order of a Distnct Magistrate under this section should 
not Ije set aside, a Magistrate subordinate to the Distnct Magistrate instituted afresh proceeding m respect of 
the same subject matter J/e/d, that the fresf i^oceedings were highly irregular and improper, 4 C. L. J. 418. 

161. Fresh proceedings not to be intiltjted when previoas order still in force. — Where an order under 


be m possession, such an order is one falling under ci (5) showing that no dispute existed and not an order 
under c! (6). The Magistrate is competent to issue fresh proceedings, IS C. W. N. 568 » 12 Cr. L. J. 32. 

162. Dbtrlet Magistrate caanot direct Sabordinate Magistrate tolnstltate proceedings.— A District 
3Iagistrite has noauthnnt) to direct a Sub-divisionalRIagistrate to take action under this section, 2| C. 391. 

XVIII.— TRANSFER. 

IBS. Transfer of eases Insutated nnder thb seetlon.— The general power conferred by ss. 192 and528 
ol the Code upon a District or Subdivisional Magistrateto transferor withdraw anycase for inquiry ortnal 
by any Magistrate subordinate to him Is not taken away or cut down by anything m this section, 22 C. 898 and 
JO C.W.N,109S. But a Magistrate of the first class, who is empowered to transfer cases unders. 192(2), is not 
competent to imnsfer cases under this sen ion, 4 & V. N. 821 ; 36 C 370. See also 24 A. ISI and 5 C V. H. 686 ; 29 
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C 392 It nas held in 2 C L J 614 =: 3 Cr L J 83 that proceedings under tins section are criminal cases and a 
JUagJsbate has power to transler them under ss J&2 and SZ8 There is therefcire no iWegaiity in a ilfagistrate 
transferrins: a case under this section to a Subordinite Magistrate and even if there were 3 n> it would he 
cured bys o29(/). In 38 C 370 It was A#/dthat a Subordinate Magistrate cannot be empouered under s 192 
(2) to transfer proceedings under this section. But n transfer of si di proceedings made by a Subordinate 
trate empowered under s 192 (2) is a legal defect curable bj s 529 See also 22 C 893 , 26 M 188 » S C, # W 
686 , 31 C. 3S0 , 28 C> 709 But sre 25 B 179 In 28 C 709 it was held that an investigation of a case under 
section IS an vigmry and the Court taking cogmrance of it a Otmtnal Court within the meaning of the 
Code 

164 TransfeP may be made pending final order— The Jurisdiction to make a final order under this 
section is not persoinl to tl e Mi^istrate viho initiates the proceedings and a District Magistrate may of h's 
own motion transfera case under this Chapter toa Magistrate of the first class subordinate to him 10 C. tf ^ 
10‘’5 4 Cr L J 223 , 22 C 89S 

165 Magistrate trying on transfer, need not have local jucadlctwn.— Where the District Magistrate- 

irunsfeired a case under this section to o Deputy to trj if himsell or to m ike it os er to anofher 

Magistrate and Uic Deputj Magisirite tr insferred the case to another Magistrate not having local jtirisdicMO'i 
over the subject matter of the proceedings and such Mjgiatrate tried the case and pissed the final order it ‘vas 
contended p) that the order authon^ing the Deputy Magistrate lo transler to another Magistrate was bad under 
s 192|2)and(ii) that the final order by tlie trying Magistrate was bad as he had no local junsdiciion 

that the irregularity daily uiidera 19- (2) was cured hys 529(/jatid that the trying Magistrate hadjunsthc 
tion 5 C. Bf N 696 The trying Magistrate may on transfer add parties and issue fresh copies of original 
proceedings 36 C ISS, 10 C W K 1099 «>4 Cr L J 223. 

166 SnceesaoF can continue proceedings —When m the course oi a proceeding one Magistrate t’* 
transferred and another comes m lus place the lattenf of competent jurisdiction can deal wiUi the proceedlh. 
under s SaO 13 C W N 420* 9 Ce L. •1.276 , 37 C. 812 .5‘r<r^ote 12J 

167 High Court* power to tranafer — {<») Under % o26 —In 28 M 188 , 34 1 533, llO C 61*7Cr £< 
i 423, It was Arfrf that the High Court lias power to transfer as the case u is one over whicli a Criminal Court 
exercises jurisdiction So aUo Ohose J in 28 C 709 In 25 B 179 , 19 C. W H 393 * 15 Cr L J 359 , 8 B. Xi. ^ 
215 * 16 Cr L J 219 , S P Jt 1914 * 15 Cr L J 363, it was held thit s »26 had no application to cases unc^er 
Chapter XII which are not aimioal cases fjoalsoTAVtoR J in2sa7D9 It is proposed to amend s 526 by 
omitting tlie vvofd cnnunal in cnnimal cases 

(h) Under s 15 oflhe High Courts e^et and s ^ of the Letters Ptilenl-^See 28 C 708 and Note \ 

XIX.— REFEKEMCE 

166 Reference — Pewer of Sesiloni .fadge with proceedings unde this section.— Under the old Code 
the Sessions Judge had no power even to call for the record u idera 43o of proceedings unders H5 But under 
th^vittw ameudcoscvtols 443 hy the omission of sgb-sec, 1.31 a Sessions Judge has power to refer under s. <58 
because he IS now authorized to call for the record ol proceedings unders 14o unders 4Jo So it will be se*'^ 
now that the decisions in 20 C 620,23 P R (1902| have lost theirimportance 

XX — RESISIOH AHD POWERS OF THE HIGH COURT 

169 Law before the new amenclinentofieetfoii435«f the Code —Before the omission of subclause (3/ (’f 
s 43a declamJg proceedings underss. 1-13 144 and proceedings under Chap \If and s 170 to be not within 
the meaning of s 43a it was held by all the flight Courts that although they could not interfere under ss 43> 
and 439 vutli proceedings under tins Clnpier siiH it was invanably held that the High Courts could interfere 
under their general powers of interference by virtue of tlie Letters Patent and the High Courts Act. ft wi* 
also held that the High Court had power under sccuou 107 of the Government of India Act (5 and 6 Geo ^ 
c6|)toset aside proceedings under section 14» (IS C 522, but see 41 A 302 eonlra). But now since th® 
omiv. on ol subsec (1) of section 41s of die Code li is cleir that the Legislature wishes to confer '^vovvers t>f 
revi ioi over orders under sections 141 144 l76aHdCbap \U 

h 13 al o interesting lo note that 48 a 822 while boWing i uder the old section 435 that tl e High CooA 
biis power to interfere imd-r ■^eaion 107 of tlie Government of Ind i Act has also thit under serlloii lO? 

the Court has power to mike such consequential anti i icidentaj onlers as miy be necesnry in the iiileresi cif 
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} tin: lo rtufi «n I rm>nJ» »T] firm' of }ii !irt*! tilRti han ihoiigfi th" C'»Ie ccmtattM rvi provi'ion 

an»V>poir' to «nlioii JA| of th*- Cod-* <»f Cinl rn«^l«»rr H«l now it 'ho it 1 t*" rvtnl thal *octfon Ml («) 

pruii W for *orh i>f jh** llfch Cmirl to miVe «ncli or a' ao' nn-tMMr> m tho 

f ’«ot)mici‘ 

170 Order &i to cmu In reTiilon.--1lH‘ lti;;h Courf.i(i (Ic'linj; at a Coun i Kni'ion «r{ih an api !■ 
cation tjnJ'T I*ii« aorijon, caniyjl makr am onJrr »a lot) *• eiKta of *ijcli apf Jiriljoa Onih (IX.) 377 j IjhI th^ 
Madoi' llich Conn, In 1* T. Ippeat Tin 8S ef IWI IktlJ tlutniats iiw) lie n»anlc<l b) lli" lllRb Coun 
No toik I<A ^ralwiUM III. HilirrUH L.i fOI whidi hot!' that nnis nniiot j:rtnte<l liy th'* 
IflLb Coni In miMng a procT»*lins tin I't •<^lon l<A«f t!w c«l»* 4S If Ml. 

Con rat^ tothi'lbc llomtwj HirIi Court lua Ar/./that It ia contfw’lcnt t » tli'* lllcli Court In its crlinln-'l 
mi'i nal j nwtictlon t > awarl croi> of ■» rrtblon pn»ce<*»Jinj f>^* jre It tin Icf a lit o* tlic Co'Ir 37 Bom L. R 
IISI 

f7l Ha^lraU CKanet (o behind (he order of the fllfh CoarC— Ulierc the HirIi Court dcciilcd that 
n case fell tin trr 0 i« Oiap cf and dinjctrJ the Ibstrlct MaRistratc to tale tl»e ctae on hia file and the Diatnet 
Majastraie trana'crrctl ihc caa« I • anodicr Maglttratt tIelJ Uiat tlie latter 'fiRistnte waa bound to lm|utrc 
n o the matter and it waa not oj»-n to him l» RObcblm! tl»^ onlcr of the Misli Conn S Bom Ii.R.416 But 
atberf-e an order nadc b> a AlaRiatfate havm;; liccn aet atldc b> U e IIirK Court, tlic aiicceaafut part) went to 
tV Mapiatraie to ha\e the Hiffh Court s order caccutml the Magistrate tlicn drew up a fresh |*reliminary order 
under (I ) and after dir* livpiira itvaile a final oolcr under a»il>scc (OX aiitiatanti ill) similar to the order, 

iJiat waa set aaide I ) the HIrIi Court JMJ that tite question whether a MaRiatrate had swTicicnt maicnala 
Iv'ore him to jnatif) hla action araa not a queation of }unvbciion an I could ivn Is. (.one into h)* the High 
C urt AIL Cr Ret 7M of 1903 ‘ 

172. Daring the pendency of a role Uieed by tlio IfIghCoorU the finbordloate Courts oeght not to 
Issue fresh proeeedlngs.— The Piatnct ^^aglvtfate made a fnval order on the 5th Scptcmlier 1905 On the 
2lat Deccmls'r l'*0S •the MirIi Court (asiicd n rule on the I)iam« Maglamte to show cause wh> Uie order 
sliould not be ««( a<td« an 1 thia rule w-ia nude alMilute on the 2nd ) ebruar) iiion. In the meantime a 
Deput) Magtstr te suliordiaatc t > th vime Piatnct Magistrate, instituted fresh proceedings on llie old 
matenalsoTt the 13th Janaar). lood. f/flj thit during llie pend(.nc) of the rule m the Itigh Court, proceedings 
in the 1 ower CoiiTt m the same m-attcr m^t^l I*, considefcal to haic lieen atajetl and It was not only Irregu ar 
but htghi) improper to institute audi pruceealmgs when a nilc Is la^ued on a Diatrict Magistrate sta>ang 
further proceedings. AH SulKirdinaic 'lagistntei arc l>ound lo obey the orders of the High Court, and no 
Suliordiiuic Magistrate would \f Justified m carrjing on iHOcccdings with reference lo the propert) m 
dispuie—the subject matter of the nile. Al«a> when the onlcr of the Pislnct Magistrate Is still In force, there 
IS no reason lo suppose that there was any apprehenMon of a breach of the peace 4 C. L> J 418 a 4 Cr. L. J S97. 

173 Letters Patent Appeal from the order of asingle Jodge.-.AItliough die authont) inaesteduath 
power to decide a dispute under this section IS not n Conitof asll junsihctlon but a Cnminal Court art order 
p.assed m revision b) a single Judge of the High Court under this section Is nut one made in a criminal 
trial So an appeal lies under s. 15 of the I etters Patent to a Bench 17 H L.J ISBsfiCr L.J 343,e\enwhen 
the order mere!) dismisses the reaiston pelition 19 Cr L. d. 339 (M) QT 39 C. 336 1 18 U J 408 and 
14 M L J.394. 

XXI— EFFECT OF ORDER UNDER THIS CHAPTER ON CIVIL PfiOCEEDlNQS 

174 Admbsiblllty of orders nnder a 149 as eridence Inclrll eases.^In 29 C 187 (PC.) the Privy 
Council pointed out that orders under this section are admissible in evidence on general prinaples and under 
s 13 of the Indian Evidence Act to show the fact that such orders were made as to who the parties were 
what the land in dispute was and as to who wras declaretl entitled to retain possession But the) ^deade no 
question of tide 

175 Suit io recover property comprised lo the order under s. 145 by party bound by the order or any* 

one claiming under him, must be brought within three years from the date of the final order.— .Srr Art 47 o| 
the Lxmitation Act J908 All persons bound by or parties to an order under this section and any other 
persons claiming the property through any sudi person under dented subsequent \o the order must sue 

within three years from the date of the onlcr under Art. 47 oithe Limitaiwn Act now I\ of 1908 23 C. 731, 

19 C.646 , 6 C. L K.I3. I Ir - 1 l It < 'j t visri 1 *■ r t in i '5 m 

(») tVho are bound— hr\ order passed against !x*inmidar ma> not bind the real owner, 3 B L. 

R. 8 H 1 , an order against the lessee m-iy not i>lnd the lessor 24 W R 128 (Civ) 11 C. 562, 11 0. L R. l23 
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(w) Siarli«£ point of limitstioH —For a suit to recover proper^' lo respect of which an order 
under s H5 has been rnade the period of limitation runs from the date of the order of the Magistrate and not from 
the date on which a rule issued by High Court under s 15 of the Charter Act against the Magistrate s order 
was finally disposed of 12 C W N 840 , 6 C 709 If limitation his once begun to run the plaintiff cannot ha\e a 
fresh starting point from the date of subsequent attachment by the Cnminal Court 23 C. 86 

(III) To v/lal Orders the article applies -'Art 47 is applicable even though the Magistrate acted 
illegilly ind with irreguhritj in not making proper enquiries provided the plaintiff had notice of the 
proceedi igs though the notice is not sersed in due course of hw 38 M 432 Dut if no order is made respecting 
ihe possession! of nnmuMble (ropertj An 47 is mapphcible 16 I C 635 (C) 3 W R 174 (CIy) 11 W R 477 
(CivJ 20 W R 316 (Civ) nor is the article applicable to in order of attachment under s 146 as the order ]■> not 
an order respecting the possession of property 1 W 369 , 26 M 410 , 20 A 120 , but see 23 C 86 

(iv) To jihat s ti/s the article ippltes — This article applies only to suits by the unsuccessful party 
to recover possession and not to a suit by die successful party to recover possession 6 C. Xi. R. 93, nor to i suit 
by the unsuccessful party for confirmation of po>session iO W R 2<(C{r} nor to a suit for partitioa CfSS 
25 , 15 B 299 

(») Article 47 does not apply tuhen aftachmcHt ts under s 146 —An order made under section 146 
for the attachment of the property in dispute is not an order respecting the possession of such property 
Consequently a suit brought by one of the claimants against the other for possession is not governed by Art 47 
Sch If of the Lmilation Aet 1397 A W K 214 29 A 120 , 1 If 399 , 4 N W P H C. R 1868, p 68 , 28 C. 86 , 
26 H 410 

176 Limitation when property attached soder a. 146 —As attachment under section 146 operates in 
law for purposes of limitation simply as detention or custody of the property by the Magistrate nho pending 
the decision of a Civil Court of competent jurisdiction holds it merely on behalf of the party entitled on the 
date of attachment whether he be one of the actual parties to the dispute before him or any other For purpose* 
ol limitation the seizin or legal possession will dunog the attachment be in the true owner and the attachment 
by the Magistrate will not amount either to dispossession of the owner or to his discontinuing possessioa 
Such title of the true owner cannot be extinguished by the operation of s 26 of tAe LtHitilion Aet 1877 
however long such attachment may continue 26 M 410 Thus in 32 C. 856, it was held that the effect of 
attadiment of lands in dispute between two setsof tenants IS that the ^^aglstrate takes possession on behalf o! 
such of the tenants as might eventually establish right to possession The fact that neither set of tenants 
brought anv suit to establish their title to the lands or paid any rent for them to the landlord for nine years 
cannot be siid to constitute an abandonment of ihe land by the nghtful tenants see also 28 C. 66 Rut if 
limitation has already begun to run against a party the attachment under this section cannot furnish a fresh 
starting point 5 C W N 160 

177 Burden of proof In subsequent civil suit.— In a suit brought by the party defeated in the crfniinal 
pro eedings the bur len of proving his title to possession lies on the plai itiff 4 C. W N 597 (PC) 6 C. W N 
336 (P a) 29 a 137 

178 Can the unsoecessfa! party Instiiatesuit noder s 9of the Specific Relief Act?— No— 20 W R 
12 (Civ ) It uas held that although this section does not eTpressiy authorize the Court to put the successful 
party into possession the effect of it is to entitle him to take it and the unsuccessful party cannot be said to be 
dispossessed oihennse than in due course of Ian so is to give rise to n cause of action for a suit 'under s fl 
of the Speafic Relief Act 7 C L 3 547 Hut Where there wis forcible dispossession immediately pnor to 
the institution of proceedings under s 145 and the wrongdoer’s, possession was maintained lythe Criminal 
Court a suit under s ^ will 1 e 30 A 331 

179 It the uosQCcessfsI party bound to tuefor postetslon 7— The comprehensive propositioi that 
whenever an order tinder s. 145 been made the necessary consequence is the actual dispossession oi the 
unsuccessful party so as to compel him to sue for possession cannot be malntiined 18 In Ca 898 (C.) Where 
owing to Ills inability to deade which of the parties is in possess, on a Magistrate appoints a receiver under s I4h 
a party thereto is justified in instituting a suit fordediratioii only and is not bound to ask for recovery of 
possess on of land 19 C W N 738 

180 Pouettlon of receiver it poiteitlon of party rlghtfolly entitled for all porposet. — The i>ossessioii 
cil a receiver must be deemed to be possession of the party nghtfiiliy entitled to the property torall j iirposes 
arui not nercly lor the purposes of imitation (iSlljgtr W.N J t09=>iZCf L J.23. 
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111 K« nil lln ttr for ittllnf wrofl^vl AUtthmenL— Sn «uit he^ to rKo^er dinuKes 

Itv plairuiT t ) ffa'on ol hi\ Ian 1 hatit j: ly^n Vfit ufxicf (itl.icl)m'*nt I >r a jenr iimlcr an erroticous 
orJpT tin IfT Jir Lr P C fn-»Ti tl)c d frn l*nl ujx>n rt nip’tlnl l! c cnijiiif) 1 t lin;; tip to th*’ oriW «as 

ln«umtM ICCTT.n M — 10C.L.J TM 

ifiZ. Unticcntfil party not liable for dkma^et to properly dsrln^ ittaehincnt,— \ ptrt) i the 
! nc' tn W th ^ Oiap’*^ th** o ’ cr I < tlamvr» 1 1 re jwvt of tl " j’Tojx^t) nin'c«|ii‘'nt lij'On nn order 
of rttid m'^nt tit IcT ^ 1 tf" J tl it tf »• «!amnpc' f r tl I | r >fitt were hot tl *' pre I ibl" result of th» 
d'-*en fanj^ ,aci tl e font's} I'-n r of i* »• 'Itp«trati>- * <'nW sn I that il <• tlcfcn lint was n t Ini te in 

<lani5.-»^ as no action will li*' ncainst ant |>»Tson 'or |rf>nirn»c nn err >n ■oiia ilcci«ion ol i Court of Justice 6 In 
Ca. ISS (Cl 6 K t». 12 Cr. L. J t« (C.) ?0 A L.i MS 

IBX CItH lolt for CMla.— \ ci\il <mt I rou^ht l>) i t»itn<-ss to recover costs htcurrctl m 3{>i<cannv, to 
pvc csidence in i»rr>ceedm;:s tm Icf this «<ctl>n is mamtiin-it l«* 8 C. W H 179( but n suit to enforce the order 
erf XIacistrste RTintinE costs tsiU not he II C W. H CCLXll 

18 A PoMeuory proceeding h not notice to qnit— PriHTcdin^ under this section are not n sufliaent 
sSemand ol possession lor the purpose of nuintaintns an ejectment suit I & 

IBS. Mamlatdar ■ power to make a potteuory order not oaited by order nndcr this sectlon.<~The 
junsdiciinnof the A/tMAiitiar under s. 10 of Ilom. Act III of itno to entertain a possessory suit ft not taken asny 
by the fact that a Magistrate liad made an order umler this section, beciuse while the Mspstrate finds possession 
on a ivxrtmiLir dale, the .i/afn/atJjr determines uhouas In jossession before that dale MB SSS. i’rr also 
3 8.887. 

188 Order of Kapttrate tnalotalaUii potattaloa la no bar te appolatraent of a rftelrer by CIrU 
Coarbe— The Code of Cud 1‘rocedure and the powers of Civil Coum under tliat Code arc in no tvty fettered by 
any order that may be pissed by a Hsgiitrateundcrthisvictioa Tlie Magistntes order is only intended to 
control an) {lenod up to the time when die Ctvd Court ukes scum of the matter and passes sudi orders as may 
be necessary for the protection of the {wperty It deodcs no question of title, 39 C. 187* Therefore the 
existence of an order under this section in respect ol any ItnmoveabJe projicrty would not prevent a Civil Court 
from appointing a receiver in resp«.a « f the same i>ropen) under s. 505 of the tiw/ /roefdure Code of 1882, 
83 A. 211. \n) order pttsed under this section ceases to have effect vvln.n the part) aggrieved b) it obtamsan 
order from the Civil Court declanng lus rights is igiinst sudiorder I C. L R 62 

187. Has » CItD Coart power to appoint receiver (opertediag receiver appointed by Magistrate ?— 
When a receiver is ip|)ointed bj a Vlii.fstritc under s H6 (3) tht. Civil Court has no power to apjioiiit a 
receiver in 6U|K.T*<rvslon of the receiver ippomted b) the Migistrate ind such an interlocutor) order cannot 
have the effect of disclnrging the Jlagistrates attachment or enable the Court to remove the Magistrates 
receiver 

When liowever the Civil Court tlnnkv th^t a receiver should be appnnted it should make an order 
appointing a receiver Duiditionally on the Magistntc withdrawing his attacliment and it would be i wise and 
proper exerase of discretion on the Migisirales part to withdraw his niiadiment on being informed of ihe order 
of tlie Civil Court In tlie absence of good reason to the contnry, the Civil Court should continue the receiver 
appointed by the Magistrate 40C.862 jVvalsoTTC 259 md 1900 A W N 22 for the effect of an order of a 
Civil Court appointing 1 receiver / r 7, 1 

168 Whether pleader engaged In proceeding nnder this Chapter, dUqnabded to act for the other tide 
insabeeqaent c!vD mlt?— Where a pleader who has appeared for a party in proceedings under s. 14a seeks to 
appearforthe opposite party in a subsequent avil suit flowrtng out of such proceedings, he ought to satisfy the 
Court that m acting in the subsequent proceedings he has not as a fact obtained from his previous client any 
kitowledge useful to his present client or anything whKh is not now public property 38 M. 650. A professional 
gentleman should as far as possible stick to the side who first emplo)ed him. It might be a very good practice 
tf when gentlemen were offered instructions in any connected case that they should at least In the first place 
inform their first clients 16 Cr. L. J 420 (F B.\ 

189. There IS an inflexible rule of law that a Magistrate IS concluded by every previous order of a Civil 
orCnminalCourt relating to a property in dispute,30 C. L J 123 
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146 , (I) If the Magistrate decides that none of the parties was then m such possession 
or is unable to satisfy himself as to which of them was then in such 
Power to attich sub- possession of the subject of dispute he may attach it until a competent 
ject of dispute Court lias dettrmined the nghts of the parties thereto or the person entitled 

to possession thereof 

Provided that the District Magistrate Dr the Magistrate who has attached the subject of 
dispute maj withdraw the attachment at any time if he is satisfied that there is no longer any 
likelihood of a breach ot the peace in regard to the subjet of dispute 

(2) When the Magistrate attaches the suDject of dispute hemaj ifhethmksfit y^ndif 
no receiver of the property the subject matter m dispute has been appointed b} anj Civil Court 
appoint i recen er thereof, who subject to the control of the Magistrate shill have all the powers 
ol A receiver appointed under the Code of Civil Procedure 

^ Provided that in the event of a receiver of the propertj, the subject of dispute being 
siibsequentlv appointed by anj Civil Court possession shall be made over to him by the receiver 
appointed bj the Magistrate w ho sliall thereupon be discharged 

Note. — Proviso to sub-sec. ^1) and sub-sec (2) are new Section 14b is amended so as to enable the 
Distnet Magistrate or the Magistrate attaching the subject of dispute to withdraw the attachment at any time 
aiier being satished that there is no likelihood of the breach of tlie peace The proviso to sub<lause ( 2 ) which 
IS newlj ad led makes express provision forihe delivery of the subject of dispute into the hands of a receiver 
8 ilseqiientlj appointed by any Civil Court 

Notes — 1 Form —For form of warrant ot attachment itfSch V No 23 t i/ra 
Power of receiver —See Ctvtl Procedure Code V of 1&08 Ord XL which correspoids tos 503 oi the 
Lo le ot 1882 

I— SCOPE OF SECTION 

2 Construction of section— Parties —The parties contemplated by this section are the parties- 
coiicenieci in tlie dispute relating to land or water as mentioned m s 145 123 P L R. 1911 as IB P W R 
1911 — 12 Cr Lj 403 Tlie word Ihen means the point of time at which possession becomes matena) See 
33 C 68 , 27 C 735 and Notes under Heading XI (r) to s. 14S 

3 8 146 Is a CorolUr; to s 145 —Magistrate must act after recorduig preliminary proceeding inder 
s. 145 — S 146 IS a sort of corollary to a. 14S and the legality of an order under s 146 depends on its having been 
preceded by legal proceedings i nder s 14o If that proceedings under s. Ha are void for want of junsdiction an 
order under s 146 cannot stand 16 M L T 92 = 15 Cr L. J 599 { 40 C 105 referred to A Magistrate cannot 
summaniy p-ass an order of attadiment without regarding preliminary proceedings under the preceding section. 

It is only when Mter regarding such a proceeding and taking evidence he decides that neither party is m 
possession or that he cannot satisfy himself as to which party is in possession that he can attach the land in. 
dispute 1C L R 86 also Velr 11,108 He has no jurisdiction to attach unless there is a likelihood of 
a I reach of the peace as a result ot conflicting claims and proceedings uider s 145 liave been mslituted 2 A L. 

J 149 , 9 C W N LXXT and see Notes to s 14a under Heading V 

II —WHEN ATTACHMENT MAY BE MADE 
4. Jnrisdletion to attach arises only when neither party is in possession or adjadicatlon of possession 
is impossible.— It is only when after recording a preliininaiy proceeding and recording evidence he decides that 
neither party is in possession or that he cannot satisfy himself as to which party is m possession, 
that he can attach the land m dispute 1 C. L. R. 88 , Weir II, 108 Unless the Magistrate records a 
fmdi ig that he is unable to fiiul which party is in, actual possession he cannot piss an order under 
a 146 16 o L. J 239 (U ) The section applies only when the Magistrate finds that neither of tlie parties 
IS m possession 9aw N a37=»iaL.J 331=2 Cr IhJ *0B{ 5C.W N 103 A Magistrate may pass an 
order u ider tl is section only when it is not possible on the evidence to deade as to the het of possession 
TIh. sp ecnl j royisions ot th is section are not meant to relieve the Magistrate from the duty of deadingon the 

Adrlrd br Art ‘'(Vtll of 193* 
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nmH t ut o*i’j alV)»-« an mW to l*e m**!** wh<n !l i« j>ot to d<iJ- whicli p4ri> i» In 

Wf Ir It, no ( I K. ti. T. 4(7 r- 1 1 Cr. tfc M9 1 49 C. 109. A ^l3^.l«^^at'• can attifh (>m(>»Tty onij on 
V '• croiirM t’ at li" cmnot wtU*) Mt a» M uM»-ti n' ih'- pirtW U tn jio«.*<«5on nml not on hla latbilitj to 
«t"n io on til*" of I’l'- pam ■< OBsm. UILTU. Hut Ih** MaRtMtate n'‘ll!icr call«><! upon nor empow^i’''fl 

t o n'liW tl c nofncVt' 1 p»»«.^*ioi,7 Bam UR ISMtCr L.J.S9 C. 785 

I ui nj)<-rc cr-tiin 'It ’ni inuil>n»t >n>p1tln»^| certain Hititlua al»nii tli ii'C of certain well and 

the Matn«tratc aiiac9io>J the wxll itnd f v. Hfi /irtJ that the real question of deci«ioii Vforc the ^flRl^^rate was 
wh* })«■ 'luhammulins al*j had a tir! t to tt«o the well nn<! Ihcre'orc Ihefr* «is no jiin*dicti m lor i>fe\entin{; 
the Hindus frr*n ti'inRlhe Mm" 13 A. U J. 41 

5. Inability to adjodUale muit be after Inquiry. -> \ Maxisirutc i< emptwered to a]>(icjint a rcceiter 
under cL (21 on!) after the tcnninmon ot the in|mr> ts to p*sse«slon ctinductcd nnijer cl (4) only or 
5. U' \ MapMratc nrts n/tt • 'tret it li^ appnnts a revener before the cnnpicti 'ii ot the inquiry, 
13 Cr. U J 838 CM 1 Tlie d >ul t <jii whidi a 'liRlstntc can ict nnul any; from lus tmbililj to decide 
on esndence o'^ered b) th ontcndiiiR parties as to tlicir |*ossc«sioij sn 1 iiM on a doubt ciitertstncd without 
* )> h in jiiiry 1 C. U R. 371. Unlcs- an I iiiml « Magistrate has iii» te iJie ini|ijirj conttmplu d b\ « 145 that Is 
to sij, unless he his reccixeil an 1 mi i I re*l the c\IJ< iice imwliicc I licfore him b\ the pirties tli 'Iigistrate 
has no junvJi-tion to |>ri>cr>-d unJ r s. t4( IS Cr Ui. 470 (0 I SV/ ily> 13 C. W. K 896 = 3 Cr U J. 203 1 
40 C. 105 

6 Viflttrate bound to taVe evidence before uUathlnf properly •'A Mi^istrate U Ixiimd before 
rttvdniiR th jin’jicrt) in dispute ’otike csidence f«>* the i*iifpo-*,>l nvermninj who w is 1 1 actiiil possession 
o* the suby'Ct o' dtsi«tc, incl to reo>rd Ins grounds for Inrinx sitKfie«l thil i breich of the peace was likch lo 
occur, 18 W. R 4 A 'Iigiitratc icts \^^thollt jurisdiction In pissing in order iin Icr thiss<cilon without hcanng 
witncsv.s who might h.i\i. I»cen cnil d Iwforv him 14C.W.M XC! When i Migistnle ift*r refusing to gnnt 
lime to a part) to jiroJucc cxidencu heir I thv pmn. and l>eing nnible to siiuf) liimsuir i* to which of them 
uas in psSse&sion attadieii the subyKtsintter in dispute, Ac/J tint the 'lagistnte acted without jurisdictton 
and his order was illegil 13 t W. N 898 « 8 Cr. Ui. 3)3. Where the ordir was on no evidence produced by 
either side and the ImJ was atudied under* 146 Ar/i/iliM the Migistnte acted witliout junsdictiou as he Ind 
taken no exidence, 4) C. 103. A 'lagtstriH cinn >t tstihoul an Inqiiin ituch the propertx pending the decision 
o' 1 competent Cixil G^urt, 1 S. U R. 33 b 9 Cr. Ui. 273. Hut tl the pinies will not adduce esidence eseti if 
sufficient time wns gtxcn to them tin. \fisistritc mi> procceil under this section 14 C. W. H. 80 ■* tl Cr. UJ.37» 

7. HagUtrate ordering attachment wlthoet centlderlng the evidence ecu withoat Jarisdietion — 
A .Magistrate liis iiJ jurisdiction to piss nil order undsr tins Section without Imesiigmiig the question in the 
light of exidence II Cr. U J. OJ {C.) In 14 C. W H. XCl such an order wd» s^l iside but the Magistnte was 
directed to continue the proceetliugs under s (45 ind mike the neiessin orders ifiur h“inni, the witnesses 
23 C W. M.910. 

8 Section loapplleable when there It no doubt as to actoal pomsilon— In a dispute between the 
wi/e of a lunatic ind the manager of his estate with rcgird to the pO'Session of certain property, it wts proved 
that the wife was in actual possession, but there was a doubt whether she wis not in possession merely as agent 
for her husband. He/d, that the Magistrate ou^ht not to Ime attached the properly on thfe ground that he was 
unable to deade who was in possession, 3 C. U R.94. A Magistrate has no jurisdiction to proceed under 
this section when he finds that possession is actually with one party (Had Cr. R. P. 11 of 1906) 

(a) Section tuapflteable when contending parties are in possession by toriir— When a Magistrate 
found that boUi the parties were m jiossession of a dioullry by turns and passed an order of attichment Held 
tliat if (he piriies were in jx^ssessioii b) turns, it was jxissible for die Magistrate to decide as to who was fn. 
possession at the date of the order and no order under this section could be mide {Mad Cr R. P. 99 and 149 of 
1904) 

(^) No jurtsdtehon when both parlies are in /ojsmiow — When both parties ire in possession no 

-J. « J r /,IAQ_«e(N. f J irtS r>m^pHino'« tinrlir ihtc rh->nl*r bit » 
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intention of the Legislature is obviousl) to maintain the j/aAtifUd, and consequently the order of attachment v.a^ 
set aside. 9 a W. N. 8S7»=1 a L J. 33i = 2 Cr. L J. 408. &e also Weir II, 103 

9. Where land In dispute is not la the possession of the rival contending parties, order of attachment 
Is proper.— In a m itter under s US between two n\al Zemindars claiming to hold certain alluvial lands of >vhich 
they admitted to be joint proprietors, but neitherof them was in joint possession, the Magistrate pissed an order 
of attichnient, under this section of the hnds aswell as the crops standing thereon Held, that is no question 
of jurisdiction arose there was no ground for the exercise of revisional powers, 9 C. W. N. 105. 

HI —WHAT PROPERTY MAY BE ATTACHED. 

10. Attachment not desirable when dlspnte is abont petty strips of land.-' Where tlie dispute is 
regarding a narrow stnp of land it the base ol a hedge forming the boundary between two contiguous estues th** 
Magistrate, instead of attaching such land, should find for one part> or the other on the evidence w itli refer^fce 
to the points of possession, 4 W. R. 26. Attaching the land is not a satisfactory way of setting a jiett} dispiit«' of 
this description, 

11. Crops cut and stored cannot be attached —A Magistrate has no jurisdiction under this sectioi^ 
attach crops cut and stored, the word cropi In s 145 (2) being limited to standing crops attached to the 
land. 30 C. 110. But the mere fact that the crops winch are the subject of the dispute have been removed from 
the land IS not sufficient to oust the jurisdiction ol the Magistrate, Weir !1, 108. &ralso 13 Cr. L.J. 293 (tfO 

13. Land recently delivered In accordance with Civil Conrt decree not to be attached.— Where 
the petitioner was put m possession of certain lands m execution of a Civil Court decree and evidence of the 
decree and of the |X)ssession given thereunder wa» placed before the Magistrate, but m spite of this he ipade 
an order of attachment under this section HeUi that the order directing the lands to be attaclied was 
without junsdiction .and that It was the duty of the Magistrate to have found posssssion m accordance with ihe 
decree of the Civil Court, 32 a 799 ; 24 A. L. J. 399. 

13. \\ here die lower Courts found that there was likelihood of breach of peace uiid that neither ]?^ny 
was in possession of the immovable and movable pro|H.rt> In dispute of n certain muth, and passed an ord®>’of 
attachment under s N6 Held that the movable property being appurtenant to the tnuifi, the order of 
the name was valid 24 A L.J. 383. 

lY.— PROFITS OF ATTACHED PROPERTV. 

13*A. Powers of Magistrate to deal with profits of attached property.— A Magistrate after pas^i'^g 
orden, under this section is entitled to refuse to hand over the value of the prince to anj of the parties to 
dispute, but he his no power to treat the jarofits claimed as derelict and as die properlj of Government, 12* 

L R. 1911 = 18 P. W. R. 1911 = 12 Cr. L. J. 403. Where a fore>t is attached, the Magistrate is entided to 
possession of the elephants therein (1912J M. W. N. 540 = 13 Cr L. J. 322 When once the Magistrate has 
cancelled his preliminary order and released die immovable property from attachment, he has no junsdicbon 
to direct the deliv ery of the collected produce to one of the contesting parties. Th» proper course to take ui^d^r 
the circumstances is to retain the produce until one or the olher of the parties obtained an order of a C'd 
Coutv, U vbs. YVTOpftvbj vs. pxvv'fe’i.ViV. <« saVi 'i\v& vSve y.'Kic.es.d^ 

in dcjKtsit, 16 Cr L J. ICl (M.). The Magistrate is not entitled liter the fini'l decision of the Civil Court, to rct^'™ 
in his hands, the picliU derived from the attached property dunng the penod of attachment, 1993 A. W. N 

See aho 17 Cr L J. 331 ) where 17 M L T. 392 was followed 46 H L J 565. 

Where tlie Magistrate made an order for attachment of land and arranged for die collection of prodn« 
in order to avoid future hUgation about the actual amount of produce collected by the jietitioiier, t a 
the ^Iaglstrate has icted m excess of his powers conferred by the statute and that the order is thtrefore void ijn 
must be set aside, 7 L 134 

14 Rights of receiver to •eeretionx.— Where a receiver h-as been appointed under s 146 m respect of 
any property m dispute, he is entitled unless some special cucumstance la established not only to the subject 
matter of the proceedings, but also to all accretions to the property and gives good title to a tenant under httti 

lie. W.M.481 = 11 Cr L.J.288. 

Y.— DURATION OP ATTACHMENT, 

15 Attaehmenu *ho«ld be withdrawn wbeo party entitled to potiesilon comes forward.— A 

irate hnding himself unable to determine which parly was in possession of the subject of dispute ordered it to 1^ 
attached Mter the attachment had taken place, n third person came m and represented that neither oi *1’'* 
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coni^ndmc jvinlc^ Inil an> Intcrcit In tlie Uni!, th« land ira« lei'ed to n firrviii \»/jo dead, "and his right 
nM li^ng tnnsfcfahle, h'S, as Undlonl, took possession, Tlie Magistrate did not reiiios'c the nttacliment, obsen* 
i-g that the Undlord’s possession seas srithout odour of Us» HeU tint the Mapstnte ought to Inse with 
dawn his cirdirr w h<*n he found the proi«-m In dispute in |*ossessjon of the landlord, g< W. R- 40. 

IS. DesUioB of C»art determining rights of atUchfflenU->A Mipstratc ceases to Inst, aiitliorjt) to 
re am the jirojKfXs .iicr a competetii Cl>d Court dtkimmes Utenghts ni pmiirs.T Bor. L.T.$33. Apersonstho 
a.tcr the atucJiment obtains the order ol a Sursey Court in his fisonr is entitled to hive the altacliment released 
because the onlcT t>l the Collector under the Pt^cat Sfrvty Ad IS75 is a determimtion by a competent 

Court of the nght oi ihf fiervuts entitled t> the |'OS«ession of the land S7 C. 331. So alsois ihedeasion 
cl 1 Cud Court II C W. K XCI It is the diit> of a Miglstrite to withdraw the attadiinent -is soon as it 
IS brought to his notice that a ompcicnl Court has determined the right of parties or the person entitled to poss- 
e^slon. 17 M L. T. S91 A \|igistratc cannot keep going the atuchment In spite of i decree of the Civil Court 
on the ground that the oilier ptrt> was going to nppcil.7 Bir. L. 7.293= IS Cr. L. J. 800 Sie also 17 Cr. L.J. 
331 iH.) where |7 M. L. T.39S was followed .snd it was held that the Magistrate should withdnw the atitdiment 
when there Ins liocn in adjudication in favour of some at least of the parties ‘ 

Hut in 30 C W. K. 648 it wns held that the entr) in the Record of Rights could at best be tre-ited as 
pre>umpti\e evidence of the rcUtion of landlord and tenant, but could not be regarded as coastitutmg the final 
adjiidicauon ol a competent Court wuhiu the mcimng of s. 146 ind therefore the attachment need not have 
lieen released Hut jce 44 A. 879 below. Kotc 17 bekiw * 

17. Jaritdktioil where right U to he deteriulBed hy ReTenae CeBrt->1hi< section does not give 
joriKlicttotilopass on order of attichmcnt in « disinite between parties whose right regarding such dispute 
would have to lie determined bj a Revenue Cbiirl, 15 A. 394. But now the words * Competent Court' has be«n 
substituted for* On/ Court' lnsub‘se<i(lk The words •• Competent Court ” include i Revenue Court 48 A. 879. 
5v99a W. K.648 above. 

18 After release from atteehraeat « fresh attachraeat may be ordered only after fresh pro* 
eeediags.— Where i Magisinte being in doubt as to wliiclt of two p.irties w is the nghlful owner, attached it tn 
order to prevent a breach of the |ieace. nnd later releised it from attachment on the parties coming^ 
to an agreement but subsequently re-atuched it on the Mipe trance of n third chimsnt from whose attempt to 
obbtin possession 1 breach of the p^tce t'3s ap|ireliended Held ihti the Magtsinte was onij competent to 
order fresh nttachmem after taking tlie prehminir) step* set forth m $ 145 and if on completion of the inquiiy 
he lound himself in the position desaibed m this section and ii llieie was an> dispute, he ought to have 
I roceeded de noio under this Chtpter or have recourse to |»rocecdiiigs under Chapter VIII, 39 W. R.68. 

18-A. Parties not being able to give satishctory proof of possession property was attached under this 
lection and pirtj referred to a Civil Court The Cuil Court held fn favour of one party and that party applying 
tr the Magistrate to raise the attacliment thit Magistrate reported to the Distnci Magistrate who directed 
fresh proceeding* under s 145 to be taken Held these proceedings were absolutely without jurisdiction, 
17A. L.J 434 

YL— PARTIES BOUND BY THE ATTACHMENT. 

19 Order of attachment binds only persem who are parties to proceedings under s. 145 —A final 
order under this section cannot be made against persons wlio were not made parties to the proceeding under 
s 145, or who were not in the case regarded by the Magistrate as such though notices had been issued upon 
them to file written statements and they had only entered appearance, but had done nothing else. Magistrates 
should be aware that one of the first principles on which Courts proceed is that judicial proceedings cannot bind 
a i>erson who is not a party to them 3 C> H. N. 529 Therefore tn a dispute about alluvial land of which neither 
part) was admittedly in possession, the Magistrate passed an order for attaching tlie land as well as the crops 
standing thereon, it was Ar/dthat so far as the crops were concerned the order of attachment was bad and 
without junsdictioa tor, the crops belonged to the tenants who grew them and they were not parties to pro- 
ceedings , there being no dispute between them, the effect of the order would be prejudiaal to their interests- 
5C W. H.103. 5Vealsof23 P. L. R. 1911 = 18P. W. R. 1911 » 12 Cr. L.J. 403 and Notes to s. 145 under Heading 
X\ {by 

20 Docs not bind parties newly added— Where a Magistrate added new parties in the course of 
proceedings under s. 145 and, being unable to find on the evidence which of the contending parties was in 
possession of the disputed property, aitadied it under this section it was held that the order of attachment was 
bid so far as it affected the possession of the party newly added 4 C W N. LXXXIII. 
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Yll— EFFECT OF ATTACHMENT AND RECEIVERS APPOINTMENT 

21 Trespass upon attached property Is ponlshable crimlRally —A person who trespasses upon and 
cultivates immovable property which has been attaiiied by n Magistrate under this section commits ihe offence 
of cnminal trespass and is punishable under s 447 I P C 8H L J 253. 

22 Disobedience of an order under thh aectioa —Disobedience to an order under this section is 
nor an offence railing under s J8S I P C and is not punisbabie as such 8)S L J 253= WeJr I 143, and a 
Magistrate whose order atUchuig Hnd has been disobeyed cannot himselt try the accused for disobedience 

ISaw N CCXXIII Cf Ratanlal 904 

REVISION 

23 Under tVie newly amended ss 433 and 439 the Sessions Court and the Distnct Magistrate and the 
High Court have power of revising proceedings andorders under Chapter XII as such proceedings and orders 
have become revisable because oi theomission of clause(3) from s 433 bj the amending Act XVIII of 1923 

24 High Courts power of revision in the appointment of a receiver — The HigK Court has no 
junsdiction to entertain the petition for the appointment of a recei er pending the disposal of a criminal 
revision petition preferred against an order of the lower Court passed under s 145 of the Code 49 M L J 593 

147 . Cl) Whenever any District Magistrate Sufvdivisional Magistrate or Mngistrate of 
the first class is satisfied from a Police report or other information that a 
Disputes concerning dispute likely ^to cause a breach of the peace exists regarding any alleged 
iinmovab!e°^pro^rtj* 'Jscr of any land or water as explained in section 145 sub-section (2) 

etc (whether &uch right be claimed as an easement or otherwise) within the 

local limits of his jurisdiction he maj make an order in wnting stating the 
grounds ol hi-i being so satisfied and requiring the parties concerned in such dispute to attend thi. 
Court in per on or b> pleader within a time to be fixed by such Magistrate and to put in vvntten 
statements of thtn respective claims and shall thereafter inquire into the matter in the manner 
provided n section 14o and the provisions of that section shall as far ns may be be applicable in 
the case of sueh inquiry 

(2) If It appears to such Magistrate that such right exists he ma> make an order 
prohibiting any interference with the exercise of such right 

Provided that no such order shall be made where the right is exercisable at all tunes of the 
year unlcs-j such right h«is been exercised within three months next before the institution of the 
inquiry or where the right is exercisable only at particular seasons or on particular occasions 
unless the right has been exercised dunng the last of such seasons or on the last of such occasio is 
before such institution 

(3J If It appeirs to such Magistrate that such nght does not exist he maj make 'll! 
order prohibiting any exercise of the alleged right 

(4) An order under this section shall be subject to any subsequent deason a Civil 
•Court of competent junsdiclion 

Note — Doubts have been expressed as to the procedure to be followed in cases under secticm 147 The 
recent amendments were introduced with a view to make it clear that the procedure laid down by section Hs 
IS to be followed in cases ol rights in to or over land or easements covered by section 147 It is also made clear 
that under this section a Magistrate can make an order prohibitmgany exercise of an alleged nght or prohibiting 
any interference with such alleged right subject to any subs«juentdea5ion of a Civil Court of competent j ins 
diction as provided in cl (4> of the present section (see Sel Com Rep clauses 27 to 30). 

Form of the order —In passing m order under this section the Court should adopt the I orm No 4 
Sch \ 13C W N 859= 10 Cr L.J 292 a d sir/ Notes below 
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I-APPLICATIOM OF SECTION 

S Dflly ef Miflitrale t» prot«t “Whereriplita irt llirratcnert she MiKi^mte ha< |<tn»(liction 
to pcTVjm Utt-ftilly expro<inK thru HrIiIx by prohil Ulne the personi from intcrferinB with the excfcive 

ofthatrisht SIM UJ <S7«(1911)M W H 4L iS'/aLxotM L.J.193an(17 M 49 A ^I1(;1Stnte is Inimd to 
tnxTxtijtHe a ca*c In whidi the cnmiOain-int allcc«J that hl« right ol « ij ix Interfereil with and otight not to 
refer him to ll»c CItil Court II W R. 2S t but leefl W R. 30 

S. Where |>rocee<ltn{i may InToUe a Iob^ and eonipileated Inqdlryt ll It detirabte that partlet ihoold 
be bonnddown to keep the peace.— W’hrrc the settlement of i dispute InioUet issues of rij,ht which enn only 
be properb dctemuneif li> a Ci\ i1 Court and H a breach of the peace is hktij to Tri»e from such i dispute the 
prtrper course for tt e ^l'll,lstnte to take Is to bind down one 11 not both of (I c parties 4 C. W N 779 ; 23 C 057 • 
38 C.923| Ratanlal 4®3 1 29 If 97 'fagfstrates should not Imtltiife proceedings tinder this secfio 1 unless they 
are satisf ed Ihrt a real dtnrerof the cm! forthe iires-entlon of whfdi the procedure was derise f docs in fact 
esist. ‘^udi infjuines ms> lea 1 to injustice being done from defectisT |>rocedure and a Magistrate would be 
wise not to use the section In cases where it mmt InvoKt n tong and complicated In juiry and the presence of a 
large numf'cr of people when the rem'rly of landing down 1 feu persons to keep the peace is readv to his 
hand, 21 C.T27 ; 23 0.837 

4. Where diipste eeBcernt the pomulon of land, etc., aad net merely the Bier ef ft, this leetlon 
iBappllcaWe,— A Magtstnie esnnot owing to the difTcuIi) In attaching a property under s. 146 pass an order 
under thts section. Section 147 is intended toapplj onlj to cases xihcre there might be disputes concerning 
die ngfit of ase of an> hnd or water as distinct from disputes is to the title to possession of the I ind itself for 
which provision Is made bj ss. MS and 146 18 0 C. L.J 903 

5 DUpflte likely to lead to a breach of the peace mast eifiL— In order to found the jtinsdiction 
of a Magistrate it ts necessao thit a dispute exists l«tween two persons concerning the right to the use of 
•in> bnd or water or aii) right of way, the jurisdiction is intended for Uie purpose of presets mg the public 
peace. It does twt convert die ^lagl$trMe Into n Cud Court whidi is to determine the nghts between parties 
or to consider and discuss any questions of propnetar> d-image done to induidunls 22 W R. 48 See 10 C. 78 
and 11 B 584. If the milenals upon which the proceedings are 1 ased do not disclose the fact that there is 
an imminent danger of a bre.nch of the jieace die MsgUirale should 1 ot take action under dii» section. Any 
evidence taken in the course of trial emnot gue him jinsdiciion which he does not otherwise possess 
7i3C.S37 , 20C.520 } 39 W R 74, 4C. L R 433 , 7C.L.R.333, 7 CSSS , 20C.513, 3 & W N 670, BH L.J 193) 
8 a 194. 

6 He Jarlsdictton when the rights of parties have been Jodiclally determined —If on enteniig on an 

inquiry a Magistrate finds that the nghts of the parties have been judicially -iscertained he should not maLe 
any investigation into the matter as he coufd not assume that a dispute would be continued on a question 
which has been set at rest by judicial deasion on the nghts of parlies 11 B 9Bl If he apprehends a brench o[ 
the peace he should proceed under Chapter \ III Ratanlal 462 , 14 B 23 

II— WHAT BIGHTS MAY BE MADE THE 5UBJEDT-MATTER OF PROCEEDINGS 

7 No Jnrisdictlon where matters In dlspate are not adjndlcableby a Civil Coart— Where the matters 
in disputeare not adjudicable by a Civil Court this section does not give a Magistrate junsdiction to interdict 
the persons named m his order /g from taking part in certain ceremonies in the temples specified 14 B 35 
He should act under Chap Vllf if he apprehends a breach of the peace 

8 Is the section limited to rights to nse land or water Id the possession of others ?— The proviso 

•’ o deal 
I n ^ The 
tamed 

words that the user to which the dispute relates IS a user by a party other than the party in possession (7 M 460 
/olloued while 4 C W N 779 no/ followed), and that the alteration of the language of the Code seems to be 
with the object of enlarging rather than restnciiog tlie scope of the section The section is wide enough to 
cover a case like this where the user is by the person in possession 29 H 97 

9 Does the section apply to rights, arising ont cf contract or is It limited to recarrlng rights |ln 
the natore of easements 7— /.a«<//ord and tenanL—\ dispute between a landlord and his tenant regarding the 
Tight of the latter to re-construct a gola which has fallen down does not properly come under this section as the 
settlement of such a dispute intohes issues ol nghtwhidi can properly be determined only by a Civil Court, and 
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U a breach of the peace IS likely to arise {rom such a dtspVite' the’ proper course for the Magistrate to take is to 
bind dow n one if not both of the parties The right of use of land contemplated by s 147 is one of an eniirelj 
different description resembling a right of easement, notone arising from the terms of a contract between land 
lord and tenant in this matter {«<r proviso) If this right in dispute is exercisable at all times of this year it must 
have been exercised within three months next before the institution of the inquiry under s 147 The right to 
erect or recreate a go/a unot of this description, 4 0. W.N.T79 In 29 M 97, it was held that the enclositvg b> 
a tenant of cultii able lands by a wall instead o! a hedge is not /runa facte an interference with the landlord s 
rights and ought not to be interfered with under this section b\ a Magistrate being a matter to be settled by a 
Civil Court In such a case if a breach of the peace is apprefiended security must be taken from the pany m 
possession Sec also 15 C L. J 267 , 16 Bom L, R 29 

10, The right mast have been exercised within three months— An order ns to the remoial of an 
obstruction from a public way cannot be made unless the right has been exercised within three months prior 
to the institution of proceedings lOS P.L.R 1909t 14Cr L J 303(0.) 5'«also21 C 727 IVhere however, 

a dispute existed concerning the tight of use of certain water for imgation and the Magistrate expressed his 
final order thus To summarise the evidence the Court is of opinion that the first party, the TAtkadaraaA 
ZemtndaroiB have proved an uninterrupted use ot the water of this Calo for twenty years which they have 
enjoyed as an easement and as of nght. Held that the objection that the Magistrate has not found that the 
right in dispute had been exercised within either of the penods mentioned in this section is not sustainable as 
the finding In the order Is sufficient for the case 9 C W N 67 

10«A. Hon*exeFcise of the right mast ho within the control of the person claiming the right.— Where 
the Applicants claimed a right to take a religious car on a certain day every year, but in the year 1924 they were 
unable to exercise that right owing to objections raised by the opponents In 1925 tJiey asked for an order to 
carry the car on that day, but the Magistrate declined to make an order under s 147 of the Code on the ground 
that the applicants had not exercised that right m the preceding year On application to the High Court held 
that the order of the Magistrate prohibiting the applicants from exercising their rights was wrong The proviso 
to Mib-sec (2) to 8 147 of the Code contemplates a non^xercise of the nght for reasons within the control of the- 
persons claiming the right 27 Bom L R 10S8 

11 Does the section apply to the ‘right to officiate’ In a mosque or temple?— (n) ies according 
to Madr s and Pomhay Where a dispute likely to cause a breach of the peace is shown to exist concerning 
tl e right to perform a religious ceremony in a mosque tlie Magistrate may exercise the powers conferred by 
tins section 11 M 323. The nght to perform religious worship in a temple comes, under s 147 and not under 
s 145 3Bom L R 416 In29M 237, the nght to use a mosque by persons claiming to officiate as kazis uas^?/«/ 
to be within the scope of the section So also a dispute as to the right to enter the temple and officiate at the 

Ceremony whenever it IS necessary to perform It 27 M L J 587= 16 M L T 437 = 13 Cr b J 
671 Avling j dissenting from 29 M. 237 and 27 M L 3 587 and approving S7 C 578, Ar/rf that the words 
land or water are used in s 147 in their ordinary significance without the extended meaning assigned to them 
in s 145 and the words therefore will not cover the right to perform paja' In a temple nor the nght of the 
management of the temple Itself 17 Cr L 3 235 = 34 In Cn 691(H), 43H L 3 828 

12 Contra Calcutta —In 37 C. 878 it was however, laid down dt^ientvg from 29 M 237 and 11 M 823 
that though s 147 is not in terms confined to easements but relates to anv dispute concerning the nght of use 
of land or water the section does not cover a dispute to perform the duties of a Pujan m a temple as the (h'lpute 
IS not about the use of land It is the worship which is disputed aiul not the use of the land In 33 C. 38 , t is 
ruling was approved but the disjnite there was as regards the offerings made m a temple and it was e t M 
the offerings given by the worshippers for the worship ol any deity are not profits arising outo a ui ingan 

the dispute is one about movable property 52 C. 959 

13. Right to use of a pathway —A nght to a flow of water and a nght to 

how tong and if he find-, him to be m possession should retain him in it leaving the owner of the land to refer 
the questio i of nght to the easement to the Ovil Court He should not deade against the complainant because 
he may have another right of way leading to the same place IW R 64 

14. Bight of using* highway — <•») The conveyance of a corpse along a highway is not an imlawfiif 
ii-ie ot the I ighway except when d i iger to the public health is ocdsloned thereby Therefore an order prevent 
ins a Hind i f neral proeexston from passing along a highway to which the Muhammadans objected Is bad in 
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bu,7K.49{ I M.L.J.f7S. Il I-* dotiblful wlitlhcr thi* section npplitr* to ^uch cas.H at all Aii>iio\» a 
trate ha< no junvjictjon to nn order iii'd •r this section or < J4S nnlw he nixls tli.ii Init for the order, there 
will lie a lircach of the peace, Weir It, 117. 

(A) ^offUiant —fK M'»i{Utntei'»fK>liutliorifnl initlcr tins section to mike an order prohilm 

111^ iTcliplius iirorcasDn «hrrc the riRht to {irevent tire |ifocccsion i« not found to exist Ratanlal S43 A 
MaRistratc hax JunvhcHon under c 1 47 to |»a*x nrdm ex-rn -ijpiinst tin. npht of |vix«aRc throii/h « public sir* et 

1< Cr. L. i. 767 » SI In Cn. 3S7 (M.) 

15. Obitraetlon ta ate of water for Irrilatloa.— U here it w m found tlut die tlr>t |vini hid i right to 

the How of watiJ fir inirjaiscx of imgaiion from i ccrtmi chuintl iwsxing through the xilLigc of the second 
pan\ who olistniitnl such How In erecting cctiiin //•'A/ tint the Migistrilc is cuni)>etcnt under this 

s<retiuri to dimi (kit (he olrstrocttoii Ire rertioxed.i C. W. N 67; SS C. 02S( Oadh S C. No. 64 .ind IS W. R. 51 ; 
Weir It, 65. 

16. Right to let oS water. — The right whicti is cliinied is n natural nght ofever> hndholder to the 
us- md enjojment of his own hnd ind iiiiong the necessary inadsnts to sudi ciijojment is the nght to Id ofT 
wiicr li> the aitural course in which it has alw ijs ituwcd nnd would alua>‘s How so as to prevent inundation 
o Ills own hnd. \\ hen the second party erected a 6un^<tn the boundary of the first party s \Hbge to prevent 
the How of such w iter MJ, thit the erection ul such ^utn/ was in mfoDgernent of that natural nght, and the 
'fagistrate had jurivliction to direct the firrt l»any to remove the An/ri with the a.ssistaiice of Ac Police, IS C. L. 

J, 287 B IS Cr. L. J. 319 Section 147 is not confined to mere eiscmenis itso 39 C 560. 

|7. A right to take water from a well —Where Chnstians were iirevented by Hindus from the lawful 
exercise of their n,,ht to take water from a well, Ar/,f, Uiit the Magistrate hid jurisdiction under this section to 
pass an order forblddinj; the Hindus from interfenng with tlieexcrosc of lh.it nght, (1911) K. W. N.4A 

18. Rights to fisheries and ferries.— It w is Arid tliat,the words ” right to do inytlung inor upon tangible 
immovable iiroperty ' included right of ii'-hing, 23 C.8S, 2SC. 557, and a Magistnte is competent to take action 
under this section in ease of any dispute coireeming the exercise of /if/ittr nght \s to ferry nght, 26 C. 188; 

3 C. W, H. 143 and Notes under Heading I\ to s. 14$ 

19. Easemeata.— For defidKian, yr’r’s -I of Act V’of I6S2. t/iis tenn includes profits u/rvinfre, 25 C. 
55 nils section IS not confined to cases of eisemcm acquired by ummemipted enjoyment for twenty years is 
j«)\ ided by s 26 of Mr UmdiMn ^et (XV of lb77). 13 C. W. N 859 » 10 Cr. L. J. 292. 

20 Right to sandal paste erer an idol — Oiia comphtnt being mide ihit the nght to tike sandal pisfe 

rrom the idol of S/irt r<tndur.ing belonged to the complainants and their nght was unlawfully disputed ind the 
disjiute was likely to cause a breach of the peace in order was made declanngthe complainants nghMOthe 
paste and directing that the accused should remove the |Msie and liand it over to the coinpLuiunts Held, that 
the Magistrate had no junsdiaion. It was not i dispute concerning ihenght of useof any land or water or of any 
nght of way or easement over the same If the Magisirile was of opinion that a breach of the peace was likely 
he ought to have proceeded under Chapter VIII 4 Bom L.R. 433 y ^ 

21 Rights which are not within the scope of this section. — (a) Right of privacy — The right of privacy 

IS not a nght in the assertion of whidi a person can be justified in entering ujion the premises of another and ) 
closing the windaws and doors, nor is It a nght to prevent the doing of anything in or upon any tangible 
immovable property, within the meaning of tins section Ratanlal 357, 

(5) Right to use pnty — A pnvy is neither* land' nor‘ water' nor the use of it an easement over the 
same within the meaning of this section, and a Magistrate has no jimsdiction under this section to dell wirh 
the same, 13 Bom L. R. 329 = 2 Bom Cr. Ca. 73= l«Cr L.J.400 

(c) Obstruction to dr tin -The obstruaion of a drain luto which the sewage oi the complainant’s house 
falls, does not come under this section 9 W. R. 38 = 1 Wym Cr. RnL S3. In such a case, a civil suit and an 
injunction would be the proper remedy Seli W. R 57 = 1 Wym Cr. RaL 50, which relates to an obstructing wall 
{d) Right of a tenant ta put up a wall —See 4C. W.H.1T9 and 29 M. 97 in Note tO 
(e) Right to worship— See 37 C. 878 ; 33 C. 387 and Note 12 above. 

III.~INeUlBY. 

’ (A)— Procedure 

22. Necessity of recording order before Usoe of process.— This section does not require the Magi J 
traie as s. 147 does, to formally record a proceeding staUng the grounds of his being satisfied th-it a dispute 

19 ^ 
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Ijkely to cau>e a breach of the peace exists before he can institute proceedings under it, though it requires tlie 
Magistrate to lie svti«fied upon proper miternls before him that such a dispute does exist, 2 C. W. N. 670. 
Possibly the reference to s 145 is only to sub-sec (4^ l allure to record a proceeding under this section doe^ 
not render the order of the Magistrate bad 27 M. L. J. 587 » IB M. L. T. 427 =* 15 Cr L. J. 671. It is to be noted 
tliat the words ‘in the manner provided by «s 145’ were not ui tlie Code of 1882 under which 2 C. W. N 670 w is 
decided Anjhow the inqiiif> contemplated does not necessTnl) include the prehniiniry order .SV^21C. 727. 

23 Mode of proceeding mast be aa under B. 14S— A cist under s. 147 is to be decided b> the same 
procedure and on tlie same principles ts t case undei s 145, 33 C 337. An Order under this section is w ith ^ui 
junsdiction if it was passed on proceedings under s. idj, without iny action in accordance with s 145 Section 
147 ctearli says that the procedure under that section shall be as under s J43 winch includes the filing of wemen 
statements taking oi esfdence and if necessarj, local mxestigation 15 C W. N 667 •= 12 Cr. L. J. 43. 

(llj — N otice to 1*auiie5 and Lvidence 

24. Mode of Inquiry and taking evidence— Hotice to principal partle* necessary.— 1 he inquiry 
contemplated hj this section, l^ a judicial inquiry and the opinion formed bj a Magistrate must be a jndiaal 
one, based on evidence legallj recorded by him in the manner p-ovided b> s 3s6 and on due notice to tl e 
persons who respectively claim to deny the right, the subject of dispute Notice to servants of such person is 
not equivalent to notice to tliem md lu such cases aciiial notice should be given to all jwtsons claiming or 
denying the right uid interested in the subject matter of the iiwiuity 21 C 737, 2 C. W. N. 67D Want ot nonce 
\ itiates proceedings, 103 P. L R. 1909 

25 Ex-parte order illegal.— Where a complaint was made to a ilagistrate that an obstruction had 
been raised and existed on land reserved by Ooternmeiu and dedicated as a public road, Md,xhitanevj>ittt 
order directing the party in possession not to retain possession o) the tend until lie should obtain the decision ot 
a competent Civil Court idjudginglum to be eiititJed to exclusive |>os^«^Mon with a further direttion to remove 
the obstruction wasbadmlaw 413.121. The word ‘ may ’ does not make inquiry optional with the Magistrate 
Unlike an order under s 133 the inquiry under this section should precede any order also 21 C. 727, 

26. Barden of proof —A Magistrate has a discretion whether he will interfere macaseota dispute 
under this section The compUtnant must make out 1 suffioent case lor the intenerence Of the Magistrate 
11 W. B.3 Persons who claim a right of restraining other people Irom exercising ordinary propnetarj rights 
Over their own land must establish the same it, the burden ot proot lies 011 tliem, 110.52 Inthiscaseyf 
objected to J>, a neighbouring Zemindar cutting 1 bund situatevi in ^ 2 1 tnd 

27. Legal proof of user necessary.— This section does not refer to stale cases, and no order 

can be passed thereunder wuhout legal proof that the subject of dispute is open to the use of the public 
or any person or class of persons, 5 V. B 57. Iliere must be a Imding that the nght was exercised within 
three months 14 Cr. L 3 303 (C.) An order under the section cannot be made without some evidence m 
proof ot die allegation contained in the written statement, where the party who, m the ordinary course ut 
things would oppose the order, does not expressly admit the allegations made by the other parly An order 
therefore based solely on the wntten statement ot one 01 the parties is illegal, even though the other party 
IS ex-parie, 30 C, 918. Hut where the allegations of one party are admitted by the other, no evidence is 
necessary in addition to the wntleii stateroem.TC. W. K. 851. 1 he jurisdiction given by this section to decide 

for a lime the right to enjoyment of property should not Iw exerased except on dear and saiislactoiy prool 
Where the only evidence is that of user, it should be such as to show satisfactonly acts of enjoyment exercised 
as a matter of right and penmtted uninterruptedly for some considwable length of time, 4 M H. C. R.Ap* XXYL 
But any intermittent enaoachment on die part of a person who claims no e.aseniem or customary right vvould 
not affect the title or possession of the superior landlord,'' SI C. 48 (L. H. 13 A. C. 793 at p. 799) The possession 
of the intruder, ineffectual for the purpose of transfemng tide, ceases upon Its abandonment to lie effectual lor 
any purperve It does not leave behind It any cloud on tlie title of the rightful owner, 33 C. 287 

28 Sammary ditpoial of c&se wlthost evidence on Inspection of localfty.-“lii a matter under tins sec 
ttona«unders 145 a Magistrate is bound to hear the evidence tendered by the parties , he cannot summarily 
deal with it alier insf»ection of the locality, 4 C. W. lf.779; D W. R. 84 and 7 B. L, R. S29j 3 Bom. L. B. 416. 
Where a Magistrate made an order under dlls section dedanng possession to be with a certain person without 
making any inquiry as to the party in (vossession, it was MdXahe illegal and was set aside under s. 13 of the 
Charter Act, 29 M. 237, and Notes 1 3 and 6 to H8 



147 ] 


PISrOTJS AS TO IMMO\ Mill J KOPI KTV 


2 ‘)| 

PsRTn*. 

39 Partiet to the tnqairjr—Ovrncri not neeettaFy —1 nr the | iin^ne of the en pur) cuiucmpt itetl by 
tln<i«.crtnn It sufliacm if thf |Kh«»nH «b«* chim torthcmseUc^ the IhotiRh ihit righi h « 1 envec| from 
othorv ^n, m ulo pititcv The owners nr«. rn n«r«s<iT> iitrtie< 33C.fiS Si-r 2 t W H 670 

80 Adding pirllet to the proceeding*.— \ Mi>,tstnlc n it coniiictent to nO 1 pnrttL* to the jjroCtcd 
in^s jimlcT lllI^ VMTlion tn) more thin b I'm to |irijocc<1in|~i iin<krs H', 3 C. W. K 67 Rut ser Vote 61 to 
•s lti 11 thi effect of the 1 nil Rendi Ruling tn 30 C. 153 

31 Though order InelTectnal at agaleii pertont not parties to proceedings, it li net bad a« regards 
the other parllet.— Where i ilis|iiitc etinctl concerning, tlie right to ii^o certiin mter for the purpose of 
imgition mil niter ilcclinng the eiiMtnc* ol tint nt.lit m fiiour of the fint pnrl), the ^tng^str^tc coupled 
Mith them other pcrvini \ihci «rre n it pirticN to the |ir«*cv«li«„s hrli tint the onler is Imil so far is reg^tils 
pcTM} IS nho Mire not |vlrtle^ to the iiniceeOings tmt tint <lo» not make the whole order illegal so is to make 
it incfleCtinl n Is I in hm. on tliose to whom it wxs proper!) directed 5 Ck W K 67 And so ilso the order m 
faiDurof iKn-ms n It pirtics Is illcgil 7M 460 ilsoNotcs imdcr IJeiding \\ (d)tos. MS 

(D) — VtTiiRP or ORorit 

33 Hopovrerto make a declaratory order — Hits sccti m N not Intended to pniiiile 1 substitute lor 
•qmI suit to tkclare the rights of iMrties 6 W. Ik 74, but stt 14 W. R 33 Sor does it en dile a Magistnte to 
make 1 purcl) dechritory order It onl) etiaWes him to |«c\eiit nrbitrary Intcmiptioiis h> an) person of rights 
actuall) en} 0 )ed,whtchh»Nel>een exeraw-d b) the publicora person or n cLiss of persons SC. 191 
24Yf. R.30 An order whtch decliivs tint Is between Uie contending partie» certain hnd in dispute doc$ not 
belong to the public IS not one the contruciitioii of which cm f >nn the subject ol in order under s ISS I P C, 
24 W R 30 

33. Competence of a Uaglttrate to direct removal of an obitractlon— Language of the leetlon 
inartlstle — It is Qb^iou^ that thn> section has nut Iweii happily expressed ind tint if stncti) construed it is 
meaninglesN A >Ugistrate empowered to en(|uire into n dispute likel) to cause a breich ot the peace cun 
cemsng the nghtof use oiland or w uer including any right of way or other cisement over the sime and it is 
clearly the 0 ! jeci of the hw thit by his orderhe shdl settle thit dispute, ind tint litsordens to bo in torce 
until iKirt) agiinst whom the order is passed shall h i\« obiimed the dectsion of i competent Court in Ins 
fax-our No I roxliioitis made for 1 cause in which the Magistrate's order nti) be modified though 

from the nature of the nutter tn issue tht> nu) constantl) happen Uiitwhit does the section mean by stating 
ihatiheMagistrates order IS to (lermii such thing to be done or to direct tint such thing shall not be done* 
The word such must refer to something m the context but the section is silent in this respect. An explinition 
IS suggested that such thing means the nutter m dispute connected with the right of use of land or water This 
may be what was intended It is to be regretted th it the liw sliould hive I een so imperfectly and inartistically 
expressed ArPRiNsrp ] in 3 C W N 67, wheren w is AeA/ that the Magistrate was competent to direct the 
removal of an obstruction to a right of w 3 > ciused by tl e erectionof there being 1 likelihood of a breach 

ol the peace in consequence ol the otfstr ctioii and this wisfoRowed in 5 C Vi R IblkL 3 ^7 

£s 12 Cr L. J 319, 39 C.380 But it wis held by the hf ideas High Court in 4 H 181 that a Magistrate ha« no 
jurisdiction under tins section to direct the removal of any olrstniction to i public wiy ind see Weir 1, 113 , tfelr 
where it was held tint an order directing a person to remove a fence so as to allow of the use of amlleged 
nght of way cannot be passed by a ^lagisiratc under tins section and disobedience of such in order is not an 
offence under = 188 I 1* C This case was followed in l5Cr L J 291 (H) A Magistrate should proceed 
under Chapter X for the removal ol in unlawful olstruction from a thoroughfare 5 W R S But m 
26 U L J 233s=lS H L T 230 =3 (1914) M W N 394^13 Cr L.J 362, it was held that the fact that 
s. 133 expressly provided for an order by a Magistnte directing removil of obstruction to 1 pathway 
did not necessarily imply that no similar order can be passed m proceedings under this section eten where a 
person had obstructed a pathway by a tence ‘K Magistrate lus jurisdiction undes this section to direct such 
a person not to obstruct ' Uie paihwi) 4 M 121 and Weir 11, 143 144 were not lollowed. A su^estion was 
made tint 4 M 121 might be distinguished on the grouml tliat that obstruction in tint case was a permanent 
one while in this case the obstruction » is flimsy 

111 30 C. W N 233 It was held that thecliange in the wording of s 147 was made with a new to mike 
it dcir tliat the Magistrate has only the power to issue a probibitor) order restraining any person from doing 
in> act imertcnn„ with the nght of another when the Magistrate finds that it exists Rut the Magistrate his no 
jurisdiction to make an order in the nature of a mandatory injunction. 
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31 Can the Magistrate order the PeUee to remove obstrnction?— Where on a part} failing to 
remo\e n bund in pursuance or an order under this section the Magistrate ordered the I dice to remove the bun! 
held that the order must be set aside There was no indication m tlie Code that the Legislature intended the 
Magistrate to carry out an order under this section through the agency of the I dice Tlie section clearl) 
contemplates orders directed to the persons who are parties to the dispute 38 C i2Z, duhnguishing i C Iff N 
67 and 335 In 13 C L J 267 = 12 Cr L J 319, howe- er, it was held /ollowtug 3 C. W N 67 and 335 and 
dtsh gmshtttg 36 C 923 that Magistrate has jurisdiction to order the Police to assist a party in removing 1 1 
d structioa This decison was followed in 39 C 560 

35 Duration of the order must he fixed -^An order made under this section is bad in lorm 
unless It specifies the time for whidi it is to operate Flierefore a first-class Magistrate cannot forbid certain 
persons from taking part in anj of the cereinomes m or appertaining to certain temples 14 B 35 C/ 34 C. 897 
(PB) 

36 Such rights —Lor meaning of the expression see 23C W N 956 

lY.— REVISION 

37 Revision —The High Court will not mterfeie with the discretion of the Magistrate 7M 460 , 29 M 
97 , IS Cr L J 359 But if the order is one made without juiisdictiou or if the Magistrate has not followed the 
procedure laid down the High Court will interfere 103 P L R 1909 and Notes under Heading XX toss H5 
and 435 (3). 

148 , UJ Whenever a local jiiqury neceasaty tor the purposes of this Chapter ^any 
District Magistrate or Sulxlivisional Magistrate muy depute any Magistrate 
Local inquio subordinate to him to make the inquiry, and may furnish him with sucli 

written instructions as may stem ntcessarj for his g^iidance and mny declare 
b> whom the whole or any pan of the necessar) expenses, of the inquir> shall be paid 

(2; The report ol the person so deputed may bt read as evidence m the cast 
(3) When any costs have been incurred b) 'll!) part) to a proceeding under this 
Chapter the Magistrate passing a decision under seaion 145 section 146 of 
bcction 147 may direct by whom such costs shall be paid whether by such 
party or any other party to the proceeding and whether in whole or m part or proportion Such 
costs nny include any expenses incurred in respect tf witnesses and of pleiders fees which the 
Court may consider reasonable 

Note — 1 he Hst sentence of sub-sectiou (J) is now added by Act Will of 192J 

LOCAL INQUIRY 

1 Local mvestigation when to be ordered —Local investigation should onl) be ordered incase' 
where tl ey are nbsolutely required by the Courts, on subordinate points for a determination of the main issue m 
the case for instance in cases 1 1 which it is necc sary to iscertun by measurement disputed areas of hud oi 
to ascemm whether paniculai lands are identical with lands deUiled ii documents and in such like cases 
When howeier any fact can be ehaled by evidence that evidence sliould be 1 eard by the Court itself — CVr/ 

H C Or No 41 of 1866 In a case where levels and the latl of water are concerned locil inspect o i is 
eminently necessary 13 C L J 267 = 12 Cr L. J 319 Local inquiry may le ordered even after re;ecti ig 
apylication for lime for filing written statement 15CrLJ 302(C) also Ord XXVI sv 9 to 12 of the 

Code of Civil procedure which provide for the condict of a locvl iiivestigatioii by a dulyanom*®^ 
Commissioner 

2 Local Inquiry should not be direcUdto roatters which may be proved by oral evidence— fhe 

local in luiry referred to in the section should be restneted solely to some question relating to tl e features of tho 
property about which the dis[ ute has arisen and should not be directed to any matter which can be proved 
before the Magistrate by oral evidence such as the question of actual possession ~Pcr PRisstr J 3C L. R, 1S4 
5V<r'vl'0 Welp 11, 118, 3t M 82, 10 A L J 465 Notes under Heading XIII (<f) to s 14a But jre 37 M L. J 

389 in which 31 M 82 is not followed 

S. VKha ought to be depated to make the local Inquiry — Ihe duty of making tic local inquiO 
si ould be dci uted to a Magistrate not to a Canugoe 7 C. L R. 332 And it must be a j ersonal Inquiry by the 
jicrson de[ uled 5 C. W N 686 

•Thi-w for w tn pltodcr frMnrUI ha* b* n cunlitod by Att XVIII of 19 3 


Order ns to costs 
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*. TfyJn|M*<Utrfctema 3 rMm»elf mtk* local Inqalry,— The rule that in criminal cases, Courts are 
oil!) juMlfical '!** ^ _ •> 

cav-s timler s. . r i* «■■:«*■ .■ ■ s 

ttothinp In lav ■ ■ ' " . • ■ • : i » ■ ■ . 

sfhat he\.av and docs not act h'resiy evid'^nce IS C,L. J 2S7 a 12 Cr. L J.319 ; 13 C. W.N 89S aB CF.Ii.i. 
202. Tile trjln? Mipstntc miy himsell mtVe the local intiuiry, 5 C. W. M. 696. 

9. Not necctiary to eatmlne depiUd Magfitrato at a wUnm.— Hus is an enabling section authon/ing 
the Di-'inct or Sul>di\iMOinl ^tag^stnte to detiutc an> Subordinate Magistrate to make n local inquiry and in 
that case the Magistrates report may lie read as evidence wiiliout his being examined on oath, 13 Cr. L.J* 
630 (Ck) Hut the ^t 1 glst^ate cannot reter the only issues raised in the case to a Subordinate Magistrate and 
deade the c-asc without examining anj witncxsts merel> on llic report of the Subordiaate Magistrate, 10 A. L. J. 
465 = 12 Cr. L. J. 777. 

6. Parties entitled to copy of report of loeal Inqalry.— When sucli inquiry has been made and the result 
reportev), it liecomes pan ol Uie proccciltngs in the case and the party afTected by it ts entitled to be acquainted 
with the results thereof, niul to have an opportunity of rebutting the report of such intjuiry, if he thinks it 
necessary, 21 V. R. 25. 

COSTS. 

7. Cost eauBot be awarded where there ts bo declitoB.— An order allowing the iietitionerx to withdraw 
aca^ initiated unders MS cannot be coniiidcred a decision andthat beingso, the Magistrate cannot while 
lollowingthe withdrawal direct him to pay the costs of the counter petitioners, 9 K. L. T. 834 s 12 Cr, L. J. 49. 

8. Atietsmeat of cottt wlthla thedUerctien of the Magbtrata.— A wide discretion as to costs is given 
to the Magistrate by suixeclion (5), but m assessing costs he should not fix an arbitrary sum (CaL H. C. Cr. Bef. 
477 of 1907) If the costs are such ns fall within the scope of the section the High Court will not consider 
whether they are excessive or dehaent, 19 C. W. N.91lBal2Cr. I.. J. 376. Hut the order must give particulars as 
to how the Magistrate amv ed at the figure, else the order w ill be set nvide, 14 C. W. N. 73. 

9. What eetu may be directed to be (afd.-.The only costs which the Magistrate may under this section 

direct to tie be paid are costs which have been incurred as witnesses, or pleaders fees, or both. 33 C. 607. 
(a) Damagei -> \ Magistrate has no {xiwer under this section to duvet that one party should pay another 
damages apart from such costs. He canot include costs for cutting crops which have bcenattacbed 33 C. 602. 
(i) Penalty for tmuffieient stuup xluly — A Magistrate is tioi eninled to ileal with penalties on documents not 
properly stamped by rea-son of s. 44 (3) of the SltmpAel S 44 (3} of tlie Stamp Act cannot cloUie the Magistrate 
with junsdiction to deal with costs other than those provided lor bj x. M« (3), 13 M. L. T. 824 s 13 Cr. L. J. 297 } 
14CF.I..J 710 (U) |fj Pxtrafee and tritelhng —Nor should he include additional costs incurred 

forextrafees and for travelling and otlier expenses ofahke nature incurred by bnnging Pleaders or Counsel 
from a distance, 9 C. W. N. 837 1 C. L J. S3l 2 Cr. L. J. 40B > 

10. Costs to be Bwsxded by Msgbtrste when psising decision— The order mast be made wlthla a 
xeisonable time after the disposal of (he mein qaestlan.— The lavv is that the order of costs^ must be made 
within a reasonable tune and after notice to the other side. Thereis nodccision of this Court whidi lays down 
that an order lor costs must necessarily be made at the time the ludgment is delivered, 15 C. b J. 287 = 12 Cr. 
Ij.J.ai9,15C. W.N. 811=»t2 Cr. L.J.378; Mad Cr. R P. No 353 of 1903 An order of costs should as -a 
rule, be made at the time of the passing ol the mam order when the facts are iresh In mind of the Magistr ite, 
13 0. C. 66 — 11 Cr. L. J. 335. The aivaird of costs should be made by the Magistrate at the time of passing his 
deasion under s. MS, m the same tnanuer as nnder s. TIS Ov P, C , the order for costs of any application 
should be made when the application is disposed of, 73 C. 3S7. The words • at the time' wereexplained m 
15 C. W. N. 811 s 13 Cr. L. J. 376 to mein while the same AMgistrale is still sitting and the parties are tble to 
appear before him, 22 C. 37 ; 28 C.302. In 29 H 873, it unsilaid down that though the award of costs under 
this section should almost mvanably be contemporaneous with tlie decison of mam question and the order pissed 
thereon under s. M5 yet the het that costs were awarded subsequently, would not render the award invalid, 
specially where the arcumstances of the case require Uie postponement ofjthe question of costs. But no 
order m the matter should be passed, except withiu a reasonable hme after the disposal of the main question 
and in the presence of both the parties. It is m the discretion of the ^fag 1 strate to refuse to award costs if there 
has l>ecn imnecess.nry dehy In applying for costs , 47 Cal 974. 
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34 Can the Hagbtrate order the Police to remove obstroctien?— Where on a part} failing to 
renio\ e n bund in pursuance oran order under this section the Magistrate ordered the Police to remove the bund 
held tint the order must be set aside There was no indication in the Code that the Legislature intended the 
Magistrate to carry out an order under this section tbrougli the agencj of tlie lolice The secnon dear!} 
contemplates orders directed to the person-, who are parties to the dispute, 36 C 923, dubngutshtug 5 C. W. M 
67 and 335 In IS C L J 267 = 12 Cr L J 319, houe.er, it was held follomng 3 C. W. K 67 and 333 and 
dtsliiigiitsking 36 C.923 that Magistrate has jurisdiction to order the Police to asust a party in removing an 
oli'truction. Phis decison uas followed in39C.560 

33 Duration of the order must be filed— An order, made under this section is bad in form, 
unless It specifies die time for whidi it is to operate Fherefore a first-class Magistrate cannot forbid certain 
persons, from taking part m in} of the ceremonies in or appertaining to certain temples 14 B 25 Cf Si C- 
(FB) 

36 Such rights —her meaning of the expression seoiSC W N 958 


lY.— REVISION 

37 Revision — The High Court will not interfere uitli the discretion ol tlie Magistrate 7 M 460 , 29 H 
97 , 15 Cr. L J 359 Ilut if the order is one made without juiisdiction or if the Magistrate has not followed the 

procedure laid down the High Court will interfere lOS P. L R 1909 and rre Notes under Heading XX to ss MS 

and 433 (3). 

148. (,U Whenever a local niqury is mcess^iry lor the purposes ot this Chapter, * any 
District Magistrate or SutxliMsional Magistrate muy depute any Magistrate 
LocaI inquir) subordinate to him to make the inquiry, and may furnish him with such 

wTitten instructions as may stem ntccssarj for his guidance and mty declare 
b) whom the whole or any part of the necessar) expenses of the inquir> shall be paid 

(2^ The report of the person so deputed maj bt retd is evidence in the cast 

(J) When any costs have been uicurrcd b> iny party to a proceeding under this 

Chapter the Magistratt passing a dtasion under section 145 section 146 or 
Order a» to costs section 147 niaj direct by whom such costs shall be paid, whether bj such 
jiarty or an) other part) to the proctcthng and whether in whole, or m part or proportion Such 
costs ma) include an> expenses incurred m resptet of niintssts and of pleaders fees whicli the 
Court may consider reasonable 

Note.—! he last sentence of subjection (3) is now added bj Act XVIII of 1923 

LOCAL INQUIRY. 

1 Local investigation when to be ordered —Local imesngation should oiil} be ordered lucase-- 
where the) are absolutely required by the Courts on subordinate points for a determination of tlie mam issue iii 
the cose for instance in cases in winch it is nece siry to ascertain by measuremtint disputed areas of land or 
to ascertain whether particular lands are identical withlands detailed m documents and m such like cases 
When however any fact can be elicited b> evidence that evidence sliould be heard bj the Court itself— C*?/ 
H C Or No 41 of 1S6G In a case where lt\els and the tail of water are concerned local inspectio i 
eminently necessary 15 C. L J 267 = 12 Cr L J 319 Local inquiry may be ordered even after rejecluig 
application for time for filii g written statement 15 Cr L J S02 (C) See also Ord XXVI ss 9 to 12 of the 
Code of Civil Procedure which provide iot t?«e oondnet of a local imestrgation by a duly appointed 


Commissioner , 

2 Local Inquiry should not be directed to matters which may be proved by oral evidence— Hit, 
local ni<iuiry referred to in the section should be restneted solely to some question relating to the features of the 
propertj about which tlie disj ute has arisen, and should not be directed to anj ni itter which can lx. prov ed 
before the M igistratc b) oral evidence sudias the question of actual po-iSession. —Ptr Prinsli J ,3C.L.R. 134 
&-eal--o Weir II, 118}31M 82,10A L,J 465 Notes, under Heading XIII (d) to s Mo Itut 37 M L.J 

589 in which 81 M 82 is not followed 

3. Vfho ought to be deputed to make the local Inquiry — Hie duty of making the local inquiry 
sliould be dej uled to a Magistrate not to a Canungoe 7 C. U R. 352 And it must 1 e a l>ersoiial Inquiry by the 
j>ersoii depiiVul 6 C. W. N 886 


•Th. 


hn or lull ha«r Wn otniltrd hr Act XV III of IS 3 



Di^rirrrs to iMMO\Art,r rROrrRTv 


W3 


SS M7U8] 


4. Tr7lnjMtj<itrkt«inKyhtm»eir mi1i« tocftl InqBtrjr,— The rule that in criminal ca<es, Courts are 
oijfj )us!jn«J in ho?<* ^ ^ „ , . ,1 

ca’ics ijnilcr V 147 “ • ‘ ' •> ■ ■ .■ 

notlung In Itw lo jr ■ » .* . i» . • • . ^ i, 

what heviw nnd does not act U}>on hereuy evidence 1) C.L.J 2S7 13 Cr. L. J.319 ; 12 C. W.N.894 >>8 Cr, L. 

202. Tlie tr>lnfr Mnpstntc may himseli nvike the local InquIOt 5 C. W. H. 638. 

5 Net necettary to eittnine depiled Ua^litrato m a, witneis.— TIiU is in cntbling section authori/ing 
the UiMnct or SulxliM'iotnl Migi<tnte to depute an> Subonlmite MiRistnte to tnike n local in(|uiry ind In 
that case the MaRistmles report nuy lie rtad as evidence uitiiout his being examined on oith 12Cr. L.J, 
430 (C.) Hut the Migistnte cannot relcr the only issues raised in the case to a Subordin.ite Magistrate ind 
decide the cise witliout eximining an) witnesses mercl) on ilic nrpon of the Subonliaite Magistrate, 10 A. L. J. 
46S 13 Cr. L. J. 777. 


6 Parties entitled to copy of report of local Inquiry.— When such inquiry has been made and the nsult 
reporteil, it Incomes part of Uie proccctlings in the case and the fwn) afTected by it is entltlesl to be acquainted 
with the results thereof, .ind to hi\-e in npporiiimt) of rebutting the report of such in<|utr), If he thinks It 
necessary, 2t W. R. 25. 

COSTS. 

7. Cost cannot be awarded where there U bo decbloa.— An order allowing the petitioners to withdraw 
aca.'.e initiated under Si. 145 cannot be considered a decision and that being so, the Magistrate cannot while 
following the withdrawal direct him to pay the costs of the counter petitioners, 8 H. I..T. 821 b 12 Cr. 1^ J, 49. 


8. Aweunent of coita within thedUeretloa of the Magistrate.— A wide diso’etion as to costs is given 
to the Magistrate by subjection (3), but in assessing costs he should not fix an arbitrary sum (CaL H. C. Cr. Bef. 
477 of 1902) If the costs are such as fall withm the scopeof the section the High Court will not consider 
whether they are excessive or defiaent, 19 & W. N.811 «• 12 Cr. L. J. 876. Nut the order must give particulars as 
to how the Magistrate amved at the figure, else the order will be set nside, 14 C. W.N. 78. 


9. What cfliti may be directed to be paid.— The only costs which the Magistrate miy under this section 
slirect to Iw be p.iid are costs whidi have been incurred as witnesses, or pleaders’ fees, or both, 32 C. 602. 
(o) Vama^'es — \ Magistrate his no power under this section to direct thil one pirt> should pay another 
damages apan from such costs He canot metude costs for cutting crops wliich have been attached 32C.6CI2. 

• ' • • ! I : s I : ' t -. I . : : ’ 
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10. Colts to be awarded by Magistrate when passing decuisn— The order most be made wlthia a 
reasonable time after the disposal of the main question.— The law is that the order of costs mustbenuide 
within a reasonable time and after notice to the other side There is no deasion of this Court ivhich lays down 
that an order for costs must necessanly be made at the time the ludgment is delivered, IS a L. J 267 «= 12 Cr. 
L. J. 819 } IS C. Iff. N. 811 B 12 Cr. L. J. 376 , Mad Cr. R P. No. 352 of 1905 An order of costs should as -a 
rule, l^e made at the time of the passing of th4 main order when the facts are fresh In mind of the Magistrate, 
13 0 C 66 B 11 Cr. L. J. 335. The award of costs should be made by the Magistrate at the time of passing his 
deasion under s. 145,m the same manner as under s.'a:i8, Civ P, C , the order for costs of any application 
should be made when the application is disposed of 22 C.3S7. The words 'at the time’ wereexplained in 
15 C. W. H. 811 = 12 Cr. L. J. 376 to mean while the same Magistrate is slill sitting and the parties are ible to 


espeaally where the arcumstances of the case require the postponement of, the question of costs. But no 
order m the matter should be passed, except within a reasonable time after the disposal of the mam «|uestion 
And in the presence of both the parties. It is m the discretion of the Magistrate to refuse to award costs if there 
has been unnecessar) delay m applying for costs , 47 Ctl 974. 
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IL Delay in applying would be anfflelent graond to refoae costs.— Order for costs and assessment of 
the same should not be made by tlie ^fagistnife, after a long interval, and without allowing all the parties 
affected an opportumtj ,to appear and show cause 24 C. 757; 10 C. W. N. 1030 =s 4 Cr. L. J. 171 ; 29 M. 373. 

12, Only trying Magistrate may order coats. — It is only the Magistrate uho passes the order 
under ss 145, J46 or 147 that can deode by whom costs are to be paid in such a case, though the actual 
assessment may be made by his successor Section 148 cannot be interpreted as authorizing the successor of the 
Bfagistrate who passed the order under s 145 to award costs to the successful partj Where a final order 
declaring possession u is made under s. 145 on 14th June, 1909 and no application for costs was put in until 
6th October, iyo9, when ih Jlagisirate who made the final order had Jett the district and the Magistrate succeed 
ing made an order granting costs , the order was set aside as without jurisdiction (21 C, 609 \ 22 C. 334 and 337 ; 
23 C. 27; 24 C. 757 and 29 M 373 considered), 13 0. C. 66 = 11 Cr. L. J, 333. 

13. Assessment of coats nay be made by Magistrate’a adccessor.— Where a decision has been given in 

a CISC under s 145, and an order for costs has been made at the sime lime and by the same Magistrate, there is 
no objection to the amount ol such costs being alteiwards assessed by a different Magistrate, if an application 
for that purpose is made tolnm within a reasonable time^ 22 C. 334; 23 C. 37; 23 a 392; 10 C. W. N. 1030 = 4 Cr. 
L. J. 171 , IS C. W. H. 8tl = 12 Cr. L. J. 376 ; 27 if. L J. 613 = 16 M L. T. 243 =* 13 Cr. L. J. 876, Once an order 
for costs his been made, there is no reason why ihe amount should not be subsequently assessed, as is done in civil 
cases, 14 M. L. T 195=(1913}M W. N. 771 = 14 Cp. L. J.CT0. In this case, the Magistrate directed thata certain 
part) should pi> tlie costs uithoui specifying the amount and fived ihe amount subsequently having heard botli 
tlie parties on the matter i i i f . • 

14 ^ward of or ^asiessment of eoits most be made after notice to party, affected.— A Magistrate has 
no jurisdiction to pass an order uiulerthis section, malting a party liable fora certain sum as costs, without 
notice to him so that he might (use an opjiortututy Of coutesting the same, 23 a}302 i’roceedmgs under 
ss. 145 and J47 are pa«j-civilm their nature An order tor. and the assessment of. costs under thts section should 
be made at the time of passing decision under s 145 in the presence of panto or subsequently aftermotice, 24 C. 
767; 29 M. 373; 14 C. W. N. 55; 13 C. W.N :l70; 13 C. WIN. 311 » 13 Cr. L. J. 376 I'revioiis order directing 
costs cannot be set aside widiout notice, 10 C. W. K. 1030 » 4 Cr. L. J. 171. 

19 Assessment of costs may be made in fsvoor^of jegal rspresentatlve of party.— At the time ot 
passing the hinl order, the Magistrate directed payment of costs, but through some negligence in the 
Magistrate’s ofhcc the coMS were not included. Nearly three years later, the bucc»''ful jMny having died, hi* 
son applied to the successor in office of the Magistrate to have the costs assessed, tliat the application 
by the son was sustainable and that he was entitled to liave his costs, 27 ^.L. J. B13=» 16 M. L. X.341 ** 
.13 Cr. L. J. 676, Courts should always Jeaninfevour of that vieworihe Jaw which would enable a pafty who 
has got an 9tder m his favour to obum the fniits of Uiat order Courts have power within reasonable limits to 
enact rules of procedure for this purjxise, when the Legislature has not enacted such rules and ^here is no 
prohibitioa Ver Sadauvit j^jyar y , 

16. Power of High Court to order costa. — rhe Madras Higli Court in Letters Patent Appeal 68 of 
1908, Ar/i/ dial coats may bi awarded fay the High Court , ionira see Oodh (8C) 877. Jee'aKo 43 M.263; 27 

‘3om. C R. 13S3 and also Note 170 to section 145 above ’ ' 

17. Jtevislon — When a Magistrate awards costs which are not mentioned in the secuonn is oj>en to 

tlie High Court to interfere in revision 13 U. L. V. 224 = IS Cr. L. J. 297. fn 4 C. W. N. 83 it was Md ihit the 
J. passed 

. 1S8. In 

1 ■> 

18. Snit to enforce order of Maglitrate grantieg coit will not He.— 51?^ 11 C. W. N 242 duttHgutshing 

8 C W. M. 178 ~ '• 


I’ohcc tu prevent 
cognizable ofitiw. 


CHAPTER XIII. ^ 

Preventive Action ot the I'olice 
149< Every Policootficcr may interpose for the purpose of preventing, 
ind shall, to the best of his ability, prevent the commission of any cognizable 
offence. 
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Netet.— 1. PreTenUon of cojnluEle offeiwet.— I or definition, j/-/ s. 4 (/; and tlie Gtnerat polUt Ac 
\ of I8CI pnnied ns Appendix XIV* 

2, InterpotlUen of the Police for preveBtloa —lly ^ 151, n I'oliceKjnicxr m »> nr^e^l wilhoiu wirrant, i: 
It appear* to !nn\ tint the commission of in oflcnoc cannot otlicrwisc be prevented. Should he do so, hu 
subsequent pnKcdurc must l>c r^uhted !>> s. W) An oflicer In dnrge of b rolice-slition can proceed to inquire 
into such offences uhen Uic> have been committed within the limits of sudi station. He should, however, when 
a romplaint is made to him reduce such compl-iitii into writing, and enter the substance thereof in the diary, 
whether the occurrence whtdi is the subject oj the complaint took, place withm his jurisdiction or \\o\.— Deng 
PA iVau.. 2«<f id / 174 

i. PolUe-ofneeri to leenre the jaodwilt of the people, etc., for prevention and detection of crime.— 
I oliccsihcers slnll thcinsches and shdlLncour ige tlicir siibordiinics, to endeavour to secure the general good 
will ol the peojik and the assistance ot the leaders of the different oommuniiies In the prevcniionand detection 
01 dime, and j,».nertlly m furtlieraiice of the object of Oovernnient, and they shall become acquainted with tlie 
headman of a 1 jilao.-* within their jurisdiction, whidi ma> bcimportaut as the scene of offences, of large gather- 
ing ir lor an) other reason With a vtewtothe repression of any tcndeiic) on the pirtof the Police to harass 
village officials lo oppress or to be corrupt, such of&ccrs sh ill, from time to lime, m ike unexpeaed visits of 
in pection to the different stations and posts in their jurisdiction, and slnll, at all times exhibit the utmost 
arcessibility to the pcojile, cultivate tin. friindshipof vvx1l-dis|ios(.d persons, and b) visits to towhs and villages, 
unattended i>> Police or other ofBcials, ascertain the fellmgs of the people and facts einbltng them to check the 
rejwn* of their subordinates.— A'ul and Chop 2>'<2 

4 Daty of CommUiloaer wi to preventloB and deteeticn of erime.—! or the purpose of prevention 
and detection ot enme, the Commtssionex is Deputy Ins|>ectur-Cenual is mainly responsible The Commis- 
sioner will see th<. maintenance of cordial and intelltgeiit co-operation between the Police m the different 
districts and between the Police and the Magistricy, die organisation of seennt) proceedings under the Cr P 
C the suneillauce of bad diaracten, and the measures for the tontrol of enme on the borders of Ilntish 
Territory ind Native States. The CommtSMoner wnll satisfy hirmelf tint important cases are investigated on 
the spot by a suitable Agency, and that gazetted VoUce>o(\>ccTs take an adequate share tn this work. Ke will 
gtv e attention to special (> pe of crime, sudi a.s the trathc in women, commonly known as Barda Farotkt, and 
ihetlieftofamw— /’«/»/ /b/ Cir.p iU,para.A'S*> j 

5. Co'Cperatlea of village servaata.— It is most importam that die Police should secure the hearty 
cooperation of the landed propneturs, and espeaally of the village headmen or JSlMkkctdatns These 
junctionanes can do so much either to assist or to thwart the Police that it niu.st always be an object to enhst 
them on the side of order They must mvanably be treated wiUi the consideration due to their position, and 
care must be taken that they are not unnecessanly liarassetL Amongst a well-disposed peaceable population 
nothing IS more Imtatiiig to both tlie people and their landlords than the -unneessary intrusion and prying ot 
the Police. Iht Police will hiid in the village watchmen, wlien judiciously managed and kindly treated, their 
be-t lilies in repressing and detecting enme , while if they oppress and tyrannize over them, they will soon 
discover that none can more effectually thwart and baffle their efforts.— C P PtiL Man , 56 

150 . Every Police-ofSccr receiving information of a design to commit 
5ign'to'”OTmniit^sifdi cogniEible offence shall 'communicate such informauon to the Police- 

ottences officer to whom he is subordinate, and to any other officer whose duty it 

IS to prevent or take cogmzance of the commission of any such offence. 

Note . — See ss. 82 — 85 as to the powers and duUes pf a Pohceofficer The duties under this secuon must 
be performed without reference to local junsdiction. If he does not, he is liable under s. 176, 1 P C &;a1so 
«. 119,1 P C. 

As to suspicion in respect of a cognizable offence, see s 157. . t ~ I 


151 . A Pohce-ofhcer knowing of a design to commit any cognizable offence may arrest 


Arrest to prevent 
such offences 


Without order* from a Magisliate and without a warrant, the person so 
dcsigtiing, il It appears to sucli officer that the commission of the offence 
cannot be otherwise prevented ^ 


29S 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XIV, 


Note.~Arre<>t without warrant made under this section mubt be reported to tlie District or 
Sub-divisional Magistrate see% 62 The provisions of ss. 60 to 63 must be strictly followed in such cases 


152, A Foliceofficcr mat of his own authority interpose to prevent anj injury 

, , ittemptcd to be committeed in his view to any public property, movable or 

Irevention of injury ,, . , , 

to public propert) immovable or the removal or injury of anj public landmark or buo) or 

other mark used for navigation 

Notes— 1 Every Forest-officer and PoliceofBcer shall jirevent and may interfere for the purpose ot 
preventing the commission of any Forest offence— S 64 Act VII of 1878 {Forests) 

2 Pablie property— If public road bmidi ig lamp post landmark mile-stone or a tree in a public 
avenue or Government forest The offences in relation to these are set forth in ss 430to 4J3 I P C But a 
Police-officer cannot arrest without a warrant in the case of an injury to a public land mark s 434 f P C as 
it IS not cognizable 

3. Arrest without warrant.— if a Police-officer is obstructed in the execution of his duty he may 
arrest him without wamnt. S 54 r/ 5 


153. (1) An> officer in charge of a Pohcesution may, without a warrant, enter any 

. . place within the limits of such station for the purpose of inspecting or 

Inspectionof^,, , l j 

weights and measures searching for an) wfights or measures or instruments for weighing used or 
kept therein whenever be has reason to believe that there ire in such place 
any weights measures or instruments for weighing which are false 


^2) If he finds m such place any weights measures or instruments for weighing winch are 
false he may seize the same ind ^hall forthwith give information of such seizure to i Magistrate 
having jurisdiction 


i>c> I c ffeUi.— 1 1 his section doeb not apply to the I dice in the towns of Calcutta and Cohiba> J or similar 
powers in Calcutta see ss. 55 and 56 of Bengal Act IV of 1866 {Calcutta Pohee) and in Bomba> Act IV of 1&02. 
AstoMadras see also Madras Act fll of 18S8 s 32 which provides that the Commissioner of Police should keep 
in his office standard weights and measures 

2 Power limited to Pollce*efBcer in charge of station —The power under this section is confined to 
an officer in chirge of a Police-station— jrr s 4 (^) to be t'x’ernsed within the limits of hiS jurisdiction Set 
s. SSI as to powers of superior Policeofficers 

3. False weights and roeasn(eB —See Act XXXI ol 16/ 1 relating to weights and measures of capacity 
and the rules framed under s 1 1 of that Act See also Chapter XIII I P C. as to offences relating to weights 
and measures 


PART V. j 

CHAPTER XIV 

' Imormation to the Police and thfir Powers to investigate 

Note. — This Chapter excepts 155 does not apply to the Police in the Presidencj town of Calcutta, 
13 C.595 at p 606 , 21 B 495 As to Bombay Note 2 to s. 155 and see Note IS fo s. 1 As to the powers of 
the officers of the Criminal Investigation Department j/ir 35 M 247—359 

154, Fvcrj inforraition relating to the commission oJ a cogmzablv. offutcc if 
. j orallj to TH officer in chiirt,e ot i Pohci. station shall be rctluctd to writing 

ui cog or under his direction and l>e nmd over to the informlnt , and tvtry 

such infonmtion whether given in writing or rediicctl to writing as aforesaid 

shall lx. sgned bv the jKrson ^.ivint, it and the substance thereof sh ill be entcretl m t liook to be 

kept b\ such officer in s ich form ts the I oral Government inaj prescribe in this behalf 
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iNtoRXiArto.s ru avu invlstigatiok tiil roucu 
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“ l.-FIRST IHFORMATIOH. ^ 

NoUt.— 1. SeetloQ ftpptlet to otfcneu eommIUcd onblde the locel limits of the ststlon —There 
nothing in iliis section to present n Suiion House Oflictr rccLiMiig and recording tlie information of a 
cognizahie ollencc commuted outside his stitinn limits though he his no power tinder s 157 to conduct an 
jnscstigation. Tlic Code is silent is to the correct I'nindiut t> lie idoptcd by tiieStilion House Officer in 
sitdi cases, 191« M. W. H. 532 « 13 Cr. L. J. 622. 

2. First InformatJan, Its nstore aod Importeace — Flic lir>t information is the basis upon winch an 
in\-cstigation under this Cliiptcr commciicr-s. it is ippinntly tiiotight tint the information on whidi an 
ina-cstigation, IS commenced, IS not the finl tnfortH^hoH of the offence and that when in the course of tlie 
invostigation, something Ins been elicited which shows that an offence has been committed a first information 
■can be recorded. This is certainly not what the law contemplates. In nearly eaery trial, it is important that 
It should be known to the judioal olheer, what were the facts guen out immediately alter the occurrence and 
■reported to the Folicc and the objea of a first information is to render him so acquainted, 7 C. W. N. 3(9 , 8 C. 

V. N. 218 ; (1911) 3 H. W. N 14 « 12 Cr. L. J. 497 j 18 C. V. N. 143 13 Cr. L. J. 65 ; 17 C. V. M. 1213. See 

(1911) 2 V. W. M. 373esl2 Cr. L. J. SSI, where accused s name was not mentioned m the first report 
when It should ha\e been mentionetL See also 14 P. W. R 1909 = 11 Cr. L. J. 99 ; 23 P. W. R. 1914 = 15 Cr. 
L. J. S30 ; 28 P. W. R. 1919. The first information ts the b.asis of the case, and whether it be true or false, it at 
-any rale usually represents what was intended by the Infomuant to be the case set up by him at the time. All 
Cnmmat Courts should therefore bear in mind the impurunce of examining, when there appears to be any 
necessity to do so, the first information of .an offence rc<luccd to writing in accord ince with this section. In 
■view of the notonous tendency In this country to improve -upon the onginal statement of facts, to strengthen the 
case as it proceeds, and sometimes to add to tlie persons originally named as the offenders, tt is of great import 
ance to know what was said at first. This is speaally the cise where the Court has to deal with evidence of 
recognition or where the facts of the crime are established, but tlie question whether all the persons charged with 
itsajmmissionaau.ally participated Inlt appearstoadmitof doubt— C /* Cr Gr,rart II,No 9 Inaddition 
to the entry of the first information in the diary, if the Pohceoflicer makes any memorandum of what the first 
informant said, that memorandum shouki also be produced, 7 C. W. N. 349 ( 27 C. 295 and 4 C. W. M. 49, m also 
47A.t80 = 23 A.L.J. 14. 

3. The fint lafermatloa mast be recorded at once— Statement recorded daring inTesUgatlen, not first 
information.— /4, finding his brother A/ to be missing, gave information to the Police, but the Sub-Inspector did 
not record It as required by hissecuoa Nevertheless he commenced investigation, and after four days when the 
matter had so developed that there was some reason to believe that A/ had been murdered, he for the first ume 
recorded a statement from A as the first information held that such a practice was contrary to the provisions of 
this section and a statement recorded undvr such circumstances cannot be regarded as a first information. Any 
■statement recorded as in this case several days after the commencement of the investigation, and after there had 
been some development is not only no first information but has very little or no value at all as the onginal story 
has because It can be made to fit into the case as then developed, 11 C. 97. R. 594 = 6 Cr. L. J. 86; 16 C, W. N. 
149 = 13 Cr. L. S. 69. Where on the information given by a Chowktdar, which was duly recorded in the Station 
Diary, a Sub^Inspector went to the hospital and took down the statement of tlie dying man and hied it as the 
first information , held that the statement conldin no sense be regarded as the first information and the state- 
ment so regarded IS not evidence except to refresh the memory of the person taking it down, 6 C. W. R 921. 

The word ’’Information’ in s IS'I oi theCode means something in the nature of a comphint or 
accusation The information referred to ms 154 may come from more than one source and more than one 
such information may be recorded at or about the same time but once the Police have taken active steps 
to investigate, any WTitten stAtemenis tnkeii by them fall within s 162 and are inadmissible in evidence. 

2 Fat 517. 

• 4. Fint laformatloB not by Itself evidence— How It may be made ate of at tne trial.— Although a 
report of the commission of an ofience made at a thano may be used in a mminal trial to corroborate or cross- 
■examine a witness, such reports are not evidence of the existence of the facts therein mentioned, 1897 A. 
W. R. 47. Where certain statements rehtmg to the cnmniission of an ofience were made by y to for the 
purpose of informing the Police and H reported the statement to the officer in charge of a Police-station who 
recorded it and the record was admitted m evidence and relied on as'rthe first information, held, that the 
so called first information ought not to have been used as evidence, because it was a reproduction by ^of the 
-statement said to have been made to him by J and xlthough the evidence given by J could be 
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contrxclicted bj ibe evidence of //, proving the statements made b>/to it could not under s lsS(S]of 
the Indian Evidence /fet, be contradicted by/what the Pohee Sub-Inspector recorded as the first information of 
// 8 C. W N 218 ‘ The first information is a document of great importance and in the practice it is always 
and \er> nghtlj produced and pro\ed m enminat tnals But it is not a piece of substantive evidence and it 
can be used onlj as a previous statement ddinissible to corroborate or contradia the author of it’ Per 
CARMJirr. J in 17 C W. N. 12l3»= 14 Cr L.J. 642 See also 15 C Yf.N. 198 = 11 Cr. L. J. 557; 16 Cr.L. J 62. 
(Smd) 

5 Actual words of complainaat to be taken down in recording first information —U hat the law 

retimnes is not a hrst miormalion drawn up by a Police-officer and finally settled by an attorney, but the state- 
ment 01 the person himsell giving the first information, 16 C W. H. 145 = 13 Cr. L J. 65 It is of tlie utmost 
importance, in recording the first infurmation that the actual words of ihe complainant should be used and not 
an (.Urdu) translation or them. The recorder should t ike down the complaint as it is made, and not merely his 
own impression of what the complaint meant to say Some Police-oflicers have been dismissed lor falsely enter 
ing a report made at the station such falsification would have been impossible it the actual words of the com 
plainaiit had been taken down, read over to him, and signed bj him in token of their being correct —Reg and 
Ord N-W P,p 2bd L J I ' 

6 Desirable that the informant should be questioned and all mformatton obtained —li a Police-officer 
makes an investigation, he is emitled to examine Uie person giving the inlotmation and the latter is bound to 
luswcr all quesuons other than those the answers to which would have a tendency to expose him to a criminal 
charge or to a penalty or lorfciture, 8 B. 216 It the imormanon be tendered in writing, it wilt be endorsed witli 
the date of presentation and the person tendering it wiU be required to sign it (it he has not already done so} 

If the written information relates to tacts with which the person tendeiing it is acquainted and which be is able 
and willing to state orally, tlie mere incident that a written report is prescined does not make it unnecessary to 
take down the inlormauon trom the reporiePs own lips. It the pwon who brings the written uitormation knows 
nothing of the ucts to which it refers, he should be required to state the ctrcumsianccs under which he brought 
it The written information will, m any case, be kept on record and acted on or not, as may seem proper 
When the iiiloi^mauon relates to the Uieit o» properly, the intornunt must be asked to give a detailed fist 
01 the articles stolen, and should be closely questioned as to any noticeable marker marks or other jieculnriues 
ol the irticles which may afford hope of recognitioa Fot instance an ornament may have been broken or 
repaired a brass vessel may have been dented or scratched by a blow or by a tall, a shawl torn and mended, borne 
individuality of construction is otten to be found in the work oi certain craftsmen 1 he complainant will be 
required, too to state the value oi each article and the weight and name ol maker (if he can give them) of any 
gold Of Mlver Ornament stolen — C R Pai Mdn,p 147 

7 Special InitncUona for recording — If the information be given orally, it must be recorded in plain 
and simple language as nearly as possible in the mformanl s own words 1 he use ol technical or legal express- 
ions, ui high flown language or ol lengtliy and involved sentences, is forbidden If the information, whether 
given oriUy or jiresenied m writing, be not complete in itself, the I'oliceofficer should elicit by interrogation 
such further miormatioa as may be necessary Jf a particular person be charged Of suspected, the lnct!» on 
which the suspiaon is based should be clearly set lorth The infurmant should be required to distinguish 
what he professes to know personally from matters of which he has heard only second hand. Policeolhcers ore 
sinctly forbidden to make merely a note ol the imonmlioii and to defer draw ing up the first iniormaliun 
report until they have mnde further inquiries into the complaint The informant s statement, when complete, 
should be read ov er to him, and he must sign tt The report should show that this has been done. In 

• heinous ca^es tlic statement should be read over to the informant in the presence of one or more 
respectable -ind uninterested witnesses, wliostiouldalsobessked to sign iL—i^^xrg Pa/.£inie,p S7i Buta 
socalled intornniion, that is, one recorded tn the course of an investigation not being the first infonnation,. 
need not bt, signed and would, it signed, be contnuy to the provisions of s 162 „ j j . 

fi Infopmatlon not a complaint— No Couvt'fee. — {nformaboo to the Police is not a complaint in the 
Mfict it.dinici«t senscois.4 (/<] and it is not cliargeable with any Lourt fee under Act VII of 1870 &eti. 
el xno/lhe Court J ees etci ' 

9. PonUhment for making a faUe entry.— Where a Sutioii House Ofheer refused to enter in the 
Stailou Di iry a repon made to him concerning the commission of an offence and entered instead in the di iry a 
luulh dinertni and filvs report as that Whirli w IS mndeto him he was found liabi'* under s. t77 I P C.20 A.151. 
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II -FALSE INFORMATION 

10 Proiceallsn ferfAtie laformAtlen to pallee.-'\s to thclnlnlK) for iHo^ccutioii for giving fal->e 
imvnnlion to the Police jr/S C.231 } B C Lk R 33St 7 C. 87 1 B C. L R.337,29 W R. 10 ( 8 a L. R. 289, 27 U. 
127 } 6 C. 496 b7 C. L. R< 407; B C> S93« Si"^ eontralK 393 r\enlfthe stitemeni nnde to the FoUce^lTiccrs 
is not reduced to siting as rcfimrcd b> this section tlie infornniit nny lx. convicted of preferring i false charge 
undeTN2ll, I 1* C 27 M 127 IIiil the lucre dc^patcli of n telegram f ilsel) stating tlnta dacoity has been 
committed unthoiit trentinnmg an% names docs not constitute a al«c diarge under s 211 1914M W N 382 = 
ISCr L.J 622 

11 Proscentlon for false information to Village Magistrate who forwads complaint to Police — 
\\ hen a i>erson giacs infonmiion or makes his complaint to the V ilitgt. Magistrate who in accordance with his 
dim under s. ts submits the i'oni|iLainl to the fulire. Ilic Complainant sets the criminal hit in motion just as 
etlcctuali> asan inforniaiion giien under this section and ts liatile to lx. convicted tinders 211 32 U 2S3 (31 U. 
506 diisenfed from). C'n/ra SASkARAN N\ik \,/i>Uovnnj' 31 M 606 held tint such an information to the 
\ illage Mimsifl cannot be regarded as one legaU> under s lal but avas one rcill> under s Ifil In20MLJ. 
132= 11 Cr L. J 236, it as as ield that li the laas liul alread) been set in motion igainst ilie complamaot 
ashen the accused made die statement to dm 1 uiice die UasiSoi the charge under s. 21 1 the proceedings could not 
lx* s.ud to haae been instituted I j the statement ot the accused and so 32 M }25S did not apply i Sucli a state* 
iiKiit u as one under s 162 and the accused could not lx. c< naicted under s. 211 I 1 C. 31M i^^ftfUowed 

12 No compensation w’ on Information given to Village Magistrate —It h iS l>een held m (1911) 2 M, 
W N 558 «= 10 M L T. 550 *= 13 Cr L. J 29 f^lU ii ti( 25 M $67 that compeiisHii »ii cannot be granted under 

2-/I t > in accused aabenthe iniormatioii avas given ta* a \ ill»g« Magistrate a\h » f uaiarded it to the I olice. ^ 

13, Composition of offence no answer —the tact that an odence allege I to liaae been commuted Ins 
been compounded is no conclusive answer to a charge made against the prosetiiior uider s 211 I 1 C 
lie. 79 

14 SaBctloB for proseeation for giving false Information —No s.inctio i is necessary tor prosecution 
lor „iaitig fal^e information to tlie Police 24 W R 41,9C184,3A 323, 7 H 292 

19 PanUhmeot forglvlngfalie Information— Giving talse information to a public servant iii order 
tocdusehini to use hts law fill power to the injury or annoyance of any personispumshabtewith imprisonment 
♦or SIR motith« or fine of Rs 1 000 orUvih— S 182 I P C Walsos 203 1 P C 

III— COGNIZABLE OFFENCES 

16 Under the Indian Penal Code 

(I J All offences under Chapter \ll{Ofiitimd Ooicmme I slampi) are cxigmzable 

(2) All offenccb against the human body (Chapter X\ l)are cognisable eacepling— 

(rt) Those relating to miscarriage ind unborn children (ss. 3IZ to 316) (6) Simple hurt s 323 

(e/ Sjfnj>le assault ss Js2 355 358 {d) Buaing a person as sliae s J7I> [e) Keej ing j person in confinement 
alter wnl of release has been issued 5.3-15 

(3) AH offences against property (Chapter XMI) are cognizable eaceptiiig— 

(<z) Fxtortion ss 364 389 (6) Criminal misap; ropnation ss 403 and 404 fc) Cnmiiial breach of 

trust by a public servant or a banker, s 409 (if) Cheating ss 417 to 420 (e) Fraudulent deeds and disposition 
O! property (/) Mischief generally, and mischief by remuaing a land mark ss 426 427 and 434 

(4) The offences of noting and being a member of aii unlawful assembly (ss 143 to 148). Personating 
a public servant (ss. 170 and 171). Resistance to apprehension escape from custody (ss 224 to 226) and harbour 
ing offenders (ss. 212 to 216). 

17. Under the Railway Act IX of 1890— S 100— Railway servants drunk on duty b lOl— Railway 
servants endangenng the safety of persons b 119— Male persons entering carnage or other place reserved for 
lemales. S 120— IiUoxicauon or indecency on the part oi any person, or interfering wiUi the comfort of 
passengers or extinguishing a lamp S 121— Obsimaing Railway servant in Ins duty S. 126— Maliaously 
wrecking or attempting to wreck a tram. S 127— Maliaously hurting or attempting to hurt jiersoiis traaelliug 
by rail Ss. 128 129— Endangering safety ot persons travelling by Railway by (o) wilful act or ^omission, 

(6) rash or uegligeiU act or omission S 130(i —Minor<t.gui1tyofofiences noted in ss. 126 to 129 
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IV.— SHALL BE SIGNED. 

18 First Information mnst le proved enlybj the written record —Having record to the provisions 
o! this section and s. 91 of the Eiidence ylrf, theonl^ legal proof of the terms of a complaint of a cognimhle 
offence to the Police IS the wntteii record OJ the <ame, excepting where secondary evidence of its contents la 
admissible It would be most unsafe if in cases under s. 211, 1. P C,a Policeman’s report of what a complaint 
contained could be accepted as suffiaeiu proof of its contents without insisting on the production of the 
document Itself if It were m any waj procurthle 1 Bar S B.572 

19 Refusal to sign is pnnUhahle —Refusal to sign a statement made to a public serv int whenrequired 
so to do is punishable with «:inipte impnsonment forthree months, or fine of Rs. 500 or both— S IRO I P C 

y.— FIRST INFORMATION REPORT. 

19<& Report of first Information not part of a jndlclal record— Neither a Judge nor i Magistrate 
on direct that a complaint which the Police are required by this section to reduce to wnting, shall be retained 
as part of the judicial record of the in\ estigation before the Magistrate But the substance of the complaint is 
to be entered in the Policeofficer’s diarj, and the Magistrate can call for and inspect the same. The record 
would be more conveniently retained in the custody of the Police-officer than filed in the Magistrate s office. 

20 First Information Report — This report is drawn out and submitted under this section and s 157, 
whereby the officer m charge of a Police-station is ordered, upon information received, to send a report t(> the 
Magistrate empowered to take cognizance of such offience upon a Police report &e i. 190. This setrtion 
directs every complaint or information preferred to an officer m charge of a police-station shall be reduced to 
wnting and entered in a book. When in the absence of the Sub-Inspector or Head Constable a station or 
outpost IS left in charge of a constable he cannot accept any complaint or prepare and submit the fire* 
Information report of my cnme reponed to him unless the Local Government shall have given powers » 
such officers under s. 4 f/). He will, however, enter m the Station Diary an abstract of the complaint foi* 
Information of the District Supenntendent, and will report the complaint to the officers m charge of the station 
or outpost, as the case may be by sending the complainant orioforroam with a note of the same to him 

Heinout criwr —Whenever a report is received of the occurrence of heinous cnme dunng the absence 
of the SuMnspector or other officer above the rank of constable, the wnter (or other) constable competent to 
make the entrj in the Station Diao, wiU also arrange to send immediate information to the Sub-Distnct 
Inspector, or if the facts of the case as may occur in daooity murder, etc., require the immediate apprehension 
of the accused he will make arrangements accordingly Uffien the report of heinous cnme relates to an occur 
rence outside the jurisdiction of the officer to whom jbe report is made, he will at once send information to the 
Police-station within whose jiinsdictioii the occurrence took place and if circumstances of the case warrant it 
wall effect the apprehension of the accused. The instructions regarding early apprehension in the cases alluded 
to above apply equally to all oRiceib receiving information of the occurrence of heinous cnme IiidacoiHes 
where tlie scene oi occurrence is within reasonable distance of the fine of rail, the officer, Sub-Inspector, Head 
Constable or \\ nter Constable, to whom the report is made at the station wall ascertain and note m the Station 
Diary whether information was conveyed through the Station Master to the nearest Railway Police. 

C<’g7« able eases — Fvery cognizable complaint preferred before the Police, whether /nw/u facte fal-o 
or true whether senous or petty, whether relative lo an offence punishable under the Indian Peiul Code or auj 
Speaal or Local law -.hall ordinanly be reponed jn the above form. Policeofficers should not when 
complaints of grievous hurt or other cognizable offence are made at Police-stations, await the result o th€ 
medical evamination of the injured person or of am injury before recording a first infomiatioii under this 
section. No general order to the contrary must be allowed to eaist in any district. A first information 
report* must lie sent in immediately after intimatioii of a cognizable case is given whether it be given by th** 
compLainant in person bv a person not personalty interested in the case, by a Chowkidar through the Jfagisuate 
on cDmi>1aint or bv petitioner in any other way whatever It is not optioavl with an officer in charge o 
a Police-station lo defer the submission of ilie first iniomiaiion report till he h.as made i preliminary in juiry 
into the truth or oihcrwisc of the Complaint, 

lague rumours of The iniormants statement as to such a rumour should find place m rf** 

Station Dnry and cf oti Inquiry the rumour jinne well founded a first information report should be at o«KC 
sulmiltted— Prng Pol C'de /> TBS 

21 Form and ConUnU ef report-For the form {tHemoranduM of ertmes and other occurrencei) 
prrscnb<-d by i1k- Covernmint of Mailras sec Jtftd. Fb> Man t'ol II Form \'o 44 The report slid 'd 
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contain the Jolbwing pirticuhr^ — {I)dntc aiKl IxHirof receipt nt Police-«niion of fint infonnattun (2)iiatiire 
of information and parties concerned , (3) crime reported and aalue and detail' of pro{»ert> stolen if any» 
(4t dale of occurrence of the enme (5) place ofocciirrcnct dircaion and distance from T olire-station taken h) 
oihcer m diarge of station 

22. The Code contempUtet two dfitinet records —Tins section apiicars to provide fur inu distinct 
reo»nls the former of ufiich may be called lir indmade tiic of 1>> tlit Maxistrite or other jiidinal c Ihcer tr>ing 
tilt, case to nhn.h the rcciml relates vthilst nfthc oilier |udiCia1 cognizance can be taken on]) so f ir as the 
matter of iivtuir^ affects the conduct of tlic I otice-ofheer who tir«p.ared the record 

(a) /'irr/ The first record should sintph contain the plain st itcinent or dcjiosiitoiiuf the 
l>;r«on making, the complaint or guing information to the I oIicesifTicer, without any additional matter elicited 
ii) interrogation or comment on the |iart of the ofltcer reLei\iii|» the coniplaiiit, and tlierc is nothing m the law to 
prea'ent sudi complaint or statement being brought to the 1 olice^tation in written tornu The law requires that* 
(•eiore action !■> taken upon the complaint it shall be placed upon record either by the complainant himself or b> 
the officer before whom the complaint is lodged. 1 hat judicial cognizance ma> tic t ikeit of this record in the 
tnal oi thecase to whidt It refers IS plainl) tu l>e inferred fotn llie ibscnce of any proviso to the contrar> 

ti) Second record or reporl—‘'T)ic second record provided by this section is purely for Police purjKises, 
for the information of the superior officers of Police and the future guidance of the officer in charge of the Police- 
station. This as other sub^sicts of record in Police Diar) isexjiresstj declared to be excluded from judicial 
cognizance except in so far as the subject of inquiry relates to tlie conduct of the Pohce^fHcer in connection 
with the case to which this record has reference Ordinaril), nought not to be sent to the Magistrate trying the 
case but if at the trial, the Magistrate rcijuires tlie production of die diary it must be produced The 
Government cannot impose any limit upon tlie discretion of Magisinte> in cilling for evidence or in judging 
what IS or is not evidence according toliu Although the diary kepi by a I oliceKifRcer is not evidence uf the 
tacts stated therein exceptagainsiihatoflicer.itmiy Leevidenceof other facts.— / Pol Man ZudEd f 316 

yi— GENERAL DIARY. 

2S. " Book to be kept by «aeh effleer *— This book is the Ctuoal Diary also known is the 
Diary or Station fJoute Eejuler The enmes in this diary are frtma /aeit j roof that such complaints 
as are therein contained were actually made and recorded tiiough of course they prove nothing as to 
the trutli or falsity of the information. Under s. 44 of Act V of iSbl {Poltee) the Station House Othcer should 
record lo this diary all complaints, and charges preferred the names of die persons arrested the names o! the 
complainams the offences barged the weapons or property tliat may have been taken trom their possession or 
otlienvise and the names of witnesses who shall have been examined The Magistrate oi the district is at 
liberty to call tor and inspect such diary As to their evidentiary value 8 C. 194 » lo C. L R si and 11 B 
H C. R 120 In recording the substance ol information names of persons accused must be given in full but 
not the list of si ilen property — CJ Pot Mvt p 14B 1 his diary is lo be distinguished from the Special Diary 

referred to in s J72 and which contains proceedings tn the s tveshgalton 

Yll -MISCELLANEOUS 

24 Copies and prodactlon of Pall e records.— No document precejlor official paper ot any kind or 
any copy ot such paper belonging to or in the custody ol the I oiice will be furnished to any pnvate individual 
or other person not authorized by law to require it unless a \ recept of a competent Court or order ol a competent 
authority requinng him lo give It be presented to theSupcruitendent of Police —iJ/zi/ Pol Jtfjn p 118 

25 Coroplalnt ag&last a refagee la Brituh Territory by Feadatory Chief — Wlien a Feudatory Chief 
or Ills agent or subject lodges a compl itnt at a Police post that any person has comniuted an offence cognizable 
oy the Police and has taken refuge m ilritish territory the I ohceoHicer in charge of the post w ill receive and 
deal with the complaint precisely as u it had been made recording a enme committed within his jurisdiction. 
Havingsatisfied himself that there are reasonable grounds forsuspiuon against the accused he will proceed 
against him as directed by law If he arrests him he will transmit him lo the headquarters station with a 
full report to be disposed of as the District Magistrate may direct . — C P Pot Mon p 186 

26 Powers of tsperior Poli.e-offleen.— Under s Sat any PoIic&ofRcer superior iii rank to an othcer m 
charge of a Pohce-staiion may exerase the same power throughout the local area to vvhidi he is appointed as 
liny be exercistd by Station House Officer within the limits of his station. See 33 M 247 at p 359 for the powers 
Ol officers of the cnminal Investigation Department to investigate offences 

27 Maps and plans to be tent la marder and other helnaas cates- In all cases of murder or 
culptble homicide the Pohceofficer shall prepare and send with the speaal diary i plan showing the position 
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IV— SHALL BE SIGNED 

18 First Information must be proved only by the written record —Having record to the provisions 
of this section nnd s 91 of the Evidence Act the only legal proof of the terms of a complaint of a cognizable 
offence to the Police IS the wnttcii record ot the «ame excepting where secondary evidence of its contents i» 
admissible It would be most unsafe if in cases unders. 2(1 I PC a Policeman’s report of what a complaint 
contained could be accepted as sufficient proof of its contents without insisting on the production of the 
document Itself if it were in any waj procunble 1 Bar S R 572 

19 Refusal to sign Is pnnishafale — Refusal to sign a statement made to a public serv uit when required 
so to do is punishable with simple imprisonment for three months, or fine of Rs 500 or both — S 1R0 I P C 

V.— FIRST INFORMATION REPORT. 

19 A Report of first Information not part of a Jndieial record— Neither a Judge nor a Magistrate 
ean direct that a complaint which the Police are required by dus section to reduce to writing shall be retained 
as part of the judicial record of the investigation belore the Magistrate But the substance of the complaint is 
to be entered in the Policeofficer s diary, and the Magistrate can call for and inspect the same The record 
would be more con\enientIy retained in the custody of the Pohceofficer than filed in the Magistrate s office 

20 First Information Report— This report is drawn out and submitted under this section and s IS7 
whereby the officer m charge of a Police-station is ordered, upon information received to send a report to the 
Magistrate empowered to take cognizance of such offience upon a Police report See & 190 This section 
directs every complaint or information preferred to an offitxr m charge of a Police-station shall be reduced to 
writing and entered in a book. When in the absence of the Sub-Inspector or Head Constable a station or 
outpost IS left in charge of a constable he cannot accept any complaint or prepare and submit the first 
Information report of any crime reported to him unless the Local Government shall have given powers to 
such officers under s 4 (/) He will however, enter in the Station Diary an abstract of the complaint for the 
Information of the District Superintendent and will report the complaint to the officers in charge of the stition 
Of outpost as the case may be by sending the complainant or informant with a note of the same to him 

Hnnous erme —Whenever a report Is received of the occurrence ol heinous crime dunng tlie absence 
of the Sut>Tnspector or other officer above the rank of constable, the writer (or other) constable competent to 
make the entry in the Station Diary, will also arrange to send immediate information to the Sul>Distnct 
Inspector or if the facL-> of the case as may occur in dacoity murder, etc require the immediate apprehension 
of the accused he will make 'irrangements accordingly When the report of heinous crime relates to nn occur 
rence outside the jurisdiction of the officer to whom the report is made he will it once send information to the 
Police-sntion within whose jurisdiction the occurrence took place and if circumstances of the case warrant it 
will effect the apprehension of the accused The instructions regarding early apprehension m the c.tses alluded 
to above apply equally to all officers receiving infornmlion of the occurrence of heinous enme Indacoities 
where the scene of occurrence is within reasonable distance of the fine of rail tlie officer, Sub-Inspector Head 
Constable or Writer Constable to whom the report is made at the stalion will ascertain nnd note in the Stition 
Diary whether information was conveyed through the Station Master to the nearest Railway Police 

Cogm able cases — Fvery cognizable complaint prelwred before the Police whether /nwi lyhritf fal e 
or true whether serious or petty, whether relative to an offence punishable under the Indian Penal Code or any 
Speaal or Local taw, slnll ordimnly be reported in the vbove form Policeofficcrs should nor when 
complaints of grievous hurt or other co.,niz3b!e offence are made at Police stations, await the result of the 
medical examination of the injured person or of any injury before recording a first information under this 
section. No general order to the tontiaiy must be allowed to exist in my disliicl. A first information 
reporf must l>e sent m immedntcly after inlimalion of a cognizable case is given whether it be given by the 
complainant in pers< n ly a person not personally interested in the case, by a Chow kidar through the Magistrate 
on complaint nr by petitioner in any other way whatever It is not optional with an ofhetr in charge of 
a Pollcc-vtatioii to defer the submission of the first iiifomiaiion report till he has made » preliminary in pnry 
into iht, truth or otherwise ol the coniplainL 

Vtgue rumours of trtiiir - The Informants statement as in such a rumour sliould find place tn the 
Station Diary and if on inquiry the rumour prove well founded a first information report Should l>e at onre 
submUtetl — prng pol C dt f :if» 

21 Form and Contenti of report.— For the form {memorandum of crimes and other occurrences) 
prescribed ly the rovernment of Ma.lms six Mad Pot Man Vo! If Fir n Aa 44 The re|>ort shoti'd 



« IM] INFORMATION TO VNI> INVESTIOVTH)N IIY Till POI ICt 301 

contain the folbwlng pirtiaihtx — (i)ilate ami hour of receipt nl Polio, station of first information (2)ii^mre 
of information and parties concerned , (3) crime reported and \alue and detatU of propertj stolen, if my . 
(4' dale of ocairrcncc of theenme (S) place of occiirrenct direction ami distance from ! olite^latiou, taken hy 
othcer in cfiarRC of station 

32. The Code coQtempUtei two dlitinet record! —Tins settion ippears to provide for ino disnnct 
reomls, the former of which mi) Iwcalledfir «nd made mm, «»f h> the Ma^jistrale or other judicial ollicer trjmg 
tile case to uhah the rcconl relates whilst nfthe oilier iwdicial coj'iiiKince can >>c taken out) so far as die 
nvatter of uupnry affects the conduct of the I’oUcc-ofhccr who jwepared the record 

(d) Iiritrerord — The first record should siinph contain the plain st iteiiieiit or de|>osuionof die 
|>erson makin,; the complaint or rimii;' information to the PoficeolTicer, without my additional iiiauer elicited 
by iiiterTOgation or comment on the. {lart of the ofliccr receuing the coniplainti and there m iioUiing m the laiv to 
pre\-ent such complaint or statement being brought to the Police station in wntteii form The law requires thau 
before action is taken upon the complaint it shall be placed upon record either by the complainant himself tjr by 
the officer before whom the complaint is lodged I hat judicial cogiiiraiice may lx, t ikeii of this record m the 
tnal oi the case to whidi it refers is plainly to l>e inferred frem the atisciice of any proviso to the contrary 

ti) Sftond record or reporl — The second record provided by tins section is purely for Police purjK^ej 
for die information of the superior ofheers of Police, and die future guidance oi the ollicer in charge of the Police- 
''lation. This, as other subjects of record in Police Diary isexjiressly declared to be excluded from judicial 
cognuance except m so far as the subject of tmiuiry relates to the conduct of the Police-ofhccr in connection 
with the case to which this record has reference Ordinarily, it ought not to beseiit to the Magistrate trying the 
case, but if at the tnal, the ^Iaglstrate fcijuifcs tlic jiroduciion of the diary, it must be produced. The 
Government cannot impose any limit upon the discretion of Magistntes m cilling for evidence or in judging 
what IS or is not evidence according to 1 ivv Although the diary kej>t by 4 1 olice<lficer is not evidence of the 
ucts stated Iherein exceptu^.ainstthatofficer,itm«y beevidcnceofothtrfacts.— 2 .f/,f Pol ,M\n ludEd / 376 
VI.— GENERAL DIARY. 

21 ** Book to be kept by taeh ofHeer ’ —This book is the Geiiei ot Diory also known is the Sloiton 
Diaiy or Sfahon Hjuu Register The entnes i« this iliary are pnma /one proof that such compltmts 
as are therein contained were actually made and recorded though of course they prove nothing as to 
the truth or falsity of tlie inforniatioa Under s 44 of Act V of I 801 {Pohee) the Station House Officer should 
record in this diary all complaints and charges preferred the names of the persons arrested (he names of the 
complainants the oflences barged the weapons or |>ro|>ert) tliat may have been taken trom their jvossesstOh or 
otficrwise and the names of witnesses who shall have been examined. The Magistnte 01 the district ts at 
liberty to call tor and inspect such diary As to their evidentiary value i'c^SC 194sl0C.L R Stand liB 
H C. R 120 In recording the slll)^tance of information names of |>ersOiis accused must be given 111 full but 
not the list ol siolen property —C" P Pol film / I4H llii:. diary i> to be distinguished from the Special Diary 
reterred 10 in s 172 and which contains proceedings in the vivestigalioit 

Yll.-MISCELLANEOUS. 

•pS Cbpies ancTprocTaetibn of Fofl'.e reeortb — fiTo ilbcumeiit preceptor official paper oi any kind or 
any copy ol such paper, belonging to or m the custody of tlie Police will be furnished to any private individual 
oroUier person not authorized by law to require it, unless a precept of a competent Court or order ot a competent 
auibontyrequinng him to give it, be presented totheSuperiiitendentofIolice—/J/Jt/ Pol Mjh p iis 

25, Caroplafnt agafast a refagee fn British Territory by Fendatory Chief— When a Icudatory Clnei 
or his agent or subject lodges a complaint at a Police post that any person has commuted an odeiice cognira j|e 
D> the Police and has taken refuge m British ternlory, the lohce-officer in charge of the post will receive and 

deal with the complaint preasely as it it had been made recording a crime commuted within his juris icti(>n. 
Having satisfied himself that there are reasonable grounds lor suspicion against the accused he will proceed 
against him as directed by law If he arrests him he will transmit hini to the headquarters station witfi 

full report to be disposed of as the District Magistrate may direct — C P Pit M-in,p 186 1 

26 Power, of ittpcrln Poll.e-olllcer..-Undor s 531 oi.j rol.coolScer superior in rjiil. to an oliicer m' 
charge of a Police-station may exercise the same power throujdiout the local area to which he is appointed as 
may be exercised by Station House Officer within the limits of his station. See 35 K. 24? at p 859 for the powers 
ot olfitcr-. of the Lnminal Investigation Department to investigate offences 

27 Maps and plans to be sent In marder and other helnons cases— In all r 
culpable homicide, the Police-officer shall prepare and send with the special diary ’’ P'"”' 
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of the body when found ind the preniHes or neit,hbourliood in such detail as t > render the relative position oi 
all the important features ot the locnlitj apparent and I»« plan will be sent up to the trying officer with the 
charge-sheet In other cises i rf irw/y or robbery or lieaw I urjary pi ms of the locality shall be sent in the 
«ame manner (TheBeiigd Police Code retiuires plans or maps also in the cises of senous not and mail 
robbery p tS4 ) In e\ ery case when a phn is sent the name of the person who Is prepared to prove its 
correctness must be noted upon it so that when the case is sent up the Magistrate may summon him topj^e 
evidence to tlic iccuracy of the plan if he thinks it necessary— A/g' ntid Ord O' P, i 10 / 269 The map 
should if possible be drawn to scale but thisis not essenti i1 it should show all particulars calcuhted to be of 
use to the Court trying the case such is the place of occurrence the surrounding rooms or houses, the houses 
of witnesses etc etc with iheir relative positions and distances , the number of the case and the name of the 
accused should be gi\ en at the top and the signature ol the draftsman should be at the foot Tlie draftsman 
should also be produced as a witness it the trial and evidence should be elicited to show who pointed out to 
him the \irious places mirked in the map Ordinarily mails will not be required in cases other than those 
mentioned above but the investing officer may m hts discretion prepare and send up a map in any 
other case Police-officers should be careful to see that lU important places position of houses and of witnesses 
are marked as far as possible.— Pol Code p JS4 See also Ord aid Pul Punj p 384 and Punj Qi , 
Chapter I IV para 41 Oudh Cr Dig p 9 which make similar provisions 

28 Maps and plans must be properly proved —When a map of the scene of an ofTeuce, whicli has 
been prepared by or under the direction of the investigaling officer is produced in Court it should be properly 
pro cd The iX-itnesses should be isked Did you sliow the Inveslignting Police-officer the spot w here the 
murder was committed’ Did you show him the spot where you were standing when you saw the murder 
committed? And the Police-officer should ask Are the spots indicated by you in the map the spots 
showntoyouby the witnesses as the spot where tlie murder was committed md the spots where they said they 
were standing when they saw the miuder was committed’ ihe 'iiiswers to these questions will connect what 
the imp tells nboiit the spot referred to vviUi the evidence of eyewMtne-rtes who speak from their own knowledge 
PoliOMifficers should indicate distances in maps by AVic/ewi or pace> a A'lri/M/i being understood to mean one 
ordinary step— C A* Ab/ Mvi / 2(jo 

29 Medical exaninatloa ef persons to be with their consent.— In all cnmiinl cases in whidi pie 
examination of a person by a medical officer i» deemed expedient the Police are warned against sending hmi 
Of her for eximinatioii without consent first obtained or if the |)ersou so to be examined is a minor witlioui 
the consent of the guardian or other person havme lawful charge of that person The consent, when obtaftie^ 

shall be recorded in the presence of witnesses and embodied in a report which shall be forwarded to the Cjvil 
Surgeon along with the person who is to be examined by him —Peg md Ord H U' P s \0 p 278 C p 
Cr Gr Pari V IJ 

Under instructioiib Jrom the Local (Punjab) Governnient Pohceofficeis are inf irmed that no examim 
tioii by a medical officer of i living womans person whether she be a complainant or accused can be made 
Witlioui her consent and a w niten order from a Magistrate addressed to a medical officer directing him to make 
lu lU ca.sf.s thexeJnrj* when ibe Police ma,v consider such nn examination necessaiy the 
woman must be fiken before a Magistrate for orders Rtl andOrd Pu»g ^390 SeealsoPuoj Ctr Chog/^r 
LIJ para 6 

When in case-i of nlleged rajie etc. the examination of the person of the complainant by inatrow 
appears devirible lohee-officers should clearly understand that cases of this kind require to be invesUgattd 
with great care ind judgment St-iternems made at the time should be accurately noted— Pol 
Man p 93 

30 Magistrate to determine sanity of lunatic offenders —It i» not a part of the duly of the Police to 
deierimnc whether the person charged with the cognizable offence was insane or not when he coramittvd 
ibe ofli nee iboi gl) die hci of such ip/iarent insinjjj should be menboned In tbeSpedd Diary the mvestigut 
Ing ufTicers shall deall with the case in die ordinary wxy nnd send up the accused for trial if the offeni.e 
be i roved agaiast him The Migistnte will determine any doubts as to the accused s sanity In accordance wqh 
ih«- I rocedure liirt down in Cl vptcr \\\1\ of the CnminM Procedure Code.— and Ord U W P 
4 10 / 376 

31 Rule* a> to arrest and detentisn'Tif-^ccoaed.— The Government considers dial the jrovisioi, 

ol Liu 1 icrv \ and \I\ o! ihis Code biij j 1> ample facHilKS. to the ® thorough injuiry into every Cli5;s 

of cTirn I 1 fur ihi detection u d jrrest of oftenders^lisinct Supenntendents uf I olice are iherelo »- 
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oiled upon to Impress upon their siibordinites the ihsolute necessily of msiriicting them<eUes nnd of acting In 
•conformitv \vnth the Uw nnd are wimed tint sh mid thej |vis<o\cr Irregiitirniis on the j).irt of the latter thet 
s^illthemscKes I<c het 1 responsiMe —hej; and Ord iV P j 10 / 1-*s. 

S2. PalleeaUUsR Offleert not to b« freqaeBtly (raatferred —An oih ■.r 1 1 ih uf 1 1 lice statiu i 
'.hdllw rclaii>e«l in sudi chnri,e for nle.ast twojear* excc| I for good reasons which shill be reported iJiroiigli 
the Commivsio icr to the Inspect )r GenemI of I >hc« Ins rtinunl whetinectssirj, shill if possible I)e timed so 
IS to come In at the cn 1 of the jeir orhtifjcnr It Isofnioiisl) imixtssil k for i Stition Officer to l>ecoine 
acqininied with the arcle to l>ccomc fi nilnr with Its e\il dnnciers to t mi the confidence of the CloMktdi) s 
ml extract cfTcctucaid trom them if he is not left itistUK if r i spice of two or tl ree \l ^'•—heg i»d 
Ord. V It P s \0 /> 2w 


155. I 


Infotmition in niiv 
•cojpiiril le cases 


When inforimtion is jpien to in oflicxr in (lnrj,L of i Po! ct st ition of 
tli- cointnission within the limits of such stntton of a non-cogniribl«. oftentx, 
h( shill enter m a booh to l>e kept as aforesaid the substance of sucli iiifor 
mation and refer the inform int to the Magistrate 


(2) No Police-officer shill m\o>ligate a n m-cognizable case without the 
InveMigauQn into order ol a Magistritc of the first or second class having jioiver to tr) such 
noixoRinw e cise commit the s.ime for tnal or of a Prcsidenci Magistrate 

(3) Am Police-officer receiving such order may exercise the same powers in respect of 
the investigation (^except the* power to irrcst without warrant) as an officer in charge of i Police- 
station maj excrase m a cogniMblc case 

Notea -1 ApplIe&tlQB of aecUoa to Police of Boaibajr and Caleutts.— This section su tor aa it 
relates to the 1 olice m die town of Bomba> repealed by s. 2(1) and Schedule tortr Oly of hombay Police 
Ati Bom. Act IV of IW- UsappUcalion to the Calcutta Police is. due to the reference to Preudetiey Utigis 
jy(i*m'5ut«eG(2). 5rr Note l to section let 


2. Powers of PeUee and Haflitratea la aoa cojaUable cases.— lhi» section deals only with the 
powers, of Police^fficers. It confers no power or authority on Migistntes to direct a local investigation by the 
Police or call for a Police report 13 B 161 But in 8 Bora L B 539 b I Cr b J 193 it was held that a Magis 
trate was empowered under subsec (2) to refer cases of non-cognizable offence? to the lolice for investigation 
and report and under a. loG (3) cases of cognizable ofTences. See also # L B R 157 — 7 Cr b. J 411 , 10 W R 
•49,16 C.W N 1049 .>13 Cr L.J 691, 1914U B R. 19>»18 Cr L J 87, and Note 4tos 156 Upon infor 
mation given of the commission of a non-cogmtable oBeiice a PoUceolheer c 1 1 instead of merely referring the 
informant to a Magisuate under s laS (1) report the case to Magistrate under s 155 (2) who can under 
such arcumstances order an investigation without frst taking cognizance of the offence under s 190 
Section 15a (2) read with s o29 (A) and Schedules Iff U (2) leaves no doubt on the point 6 M L T 239 = 11 Cr 
X. J 156 See also 16 C. W N 1049 > 13 Cr L J 691 , 1914 U B R 19 = 16 Cr L J 97 

The object of the Legislature being to allow aggneved parties direct access to justice without 
theinterventionof the Police the Calcutta High Court m Us arcular dated 20th July 1871 camions Magistrates 
<speaall> in summons^ases and non-congnizaWe cases against the indiscriminate use of the Police agency for 
ascertaining facts regarding which the Magistrate is bound to form Ins own conclusion on evidence given before 
him. 


3. What Magistrates empowered.- The powers conUmed I erem are exercisal le only by Magistrates 
of the second class and upwards.— Sch. Ill cL 2 and in addition they must ha\e power to try the case 
or to commit It for tnal If a Magistrate not empowered erroneously and in got I faith orders a folice investi 
gatio i in a non-cogmzable case his proceedings shall not be void See s o29 (5) 

4 Delegatfon of daty to other Pollce-offloer —It is questionable whether a Police Insj)ector ordered 
by a Magistrate to investigate a noixogmzable offence can legally delegate the duty of making the 
investigation to a Chief Constable Rat&nlal 438 

5 Police Report of non-cognizable offence It a “complalut ?— Phe officer receiving Infornutlon 
cannot submit a report If of his own mouon iswherehe hashimse'f seen the alleged offence committed le 
makes a formal report or complaint, that will amount to^-etSnplaint as defined in s 4 (b) 26 B 150 T1 e person 
who gives the information mav him, elf be a Police-officer See Note 11 to s 4 ind Notes to s 190 
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6 Conseqneoce of entering false report In Btatloa Diary — A Policeolhcec at a Police-entioii \vlio* 
being as such officer bound to enter all reports brought to faun of cogiiiaable or non-cognizable offences in the- 
Station Diary refused to enter i report made to him oinceming the commission of in offence and entered 
instead in the diary a lonll> differed aid i ilse report as that which was made to him is guilty of the offence 
mentioned in s 177 I P C 20 A 151 

7 Improper use of statement made to Police —In 10 C 256 it w is Ae/d that statements of witnesses or 
confessions taken at a I olice iiuestig tioii are not u far as tketr subject matter ts concerned any more the 
property of the Police than the property of the pnsoners md that a pleader was not guilty of misconduct in 
making use of copies of such documents for the beneft of his client when delevered to him by the client 
however improperly the client in d hue I>ecome possessed of them piovided the pleader was neither i irty nor 
privy to the obtamjHg of them 

8 Police procedure where investigation ordered. — If an order is given by a competent Magistrate for 

an investigation by the Police (under s 202) into the truth or fdsehood of a complaint of a non-cognirable 
offence a Police-officer may institute and carry through an investigation into the offence just as if it were a 
cognizable one— with this exception that he cannot arrest and the accused or any other person in the 

event of his investigation leading him to believe any pirticular individual to be guilty All that he can do is 
to report the result of h\s wvtsUgalxon 11 however the investigation reveals that the offence is really a 
cognizable one it is the duty of the Police-officer at once to bnng the offence on the Crime Register, to report 
to the Magistrate that he is dealing with the offence under s 157 and to act accordingly — C P Pol Man ^ 
/ 163 Noteg tos. 156 

9, Duty at Police to send report to Hagbtrate after investlgatioD— Police cannot Independently 
institute proceedings under i 2U, I P C —Information oi the commission of a noiKOgmzable case was givea 
to the Police who obtained the authonty of a Magistrate under s iss to investigate the case without submitting 
any report to the Magistrate under s 17J the Police after some inxestigation instituted proceedings against 
the informant unders 211 and obtained a conviction held the conviction was illegxl The case had iiot 
come to an end and could not come to an end writhout an order of the Migisiraie Plus being so it is- 
contrary to the method and the spirit contrary indeed to die whole system of our criminal procedure that (he 
Police should be allowed to prosecute 1 1 the way they liave done without even havi ig the case disposed of by 
a Magistrate The poi tiso e not of technicality but of very great importance One need say little to show 
how absolutely contrary to our system things would be if the Police were allowed independently ol the 
Magistrate to take proceedings as they have done here in cases which had never been di posed of bj 
Magistrate 17 Bom L R 69>Bl6Cr L J 161 

10 Statements made to the Police under sections 154 and 155 cannot be used as evidence ot^ 
made the foundation of a charge of defamation — Statements made to the Police as the result of action taken 
u der section 15t or section l5o of the Code of Criminal Procedure are privileged statements and as such 
cx mot be used as evidence or mult Uie foundaion of a cliarge of defamation I urffier inasmuch as a 
statement m order to be defamatory within (be meaning of section 499 I F C must be made with a certain 
intention a statement made primarily willi the object that the person making it should escape from a difficulty 
cannot be made the subject of a criminal diarge merely because it contains matter whicli may be harmful 
to the reputation of other I eople orhurtful to their feelings 41 A 311 

156, (Ij Any officer in cliarge ol Police station may without the the order of a 
Magistrate imestigate any cognizable case whu.h a Court haxinj, juns- 
L ^niMhkases* diction oxer the local area within the limits of sucli station would have 

power to inquire into or try under the provisions of Chapter iCV relating 
to the place of inquiry or trial 

(2) No proceeding of a Pohce-ofticer in any such case shall at any stage be c.illvd 
in question on the groiiml that the case was one which such officer was not empovverct! under this 
sect on lo mv csitgatc 

(3) Any Magisuatt nii| ovve^H^'tW^r section 190 may order such an investigation d*. 

ab-ivtmtntionvd 
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Mete».~l. iBTeiUlttleanotkJadieUl proctcdia^IIaving regard to 5. 4 (w), the investigation by a 
PoliceofRccr IS not a stage o{ B judicial proceeding, because the Station House Officer has no power to record 
evidence on fiatJi and though persons examined by him are liound to ansucr under sut>sec. (2) tos. 161, all 
questions pul 10 them, they are no longer bound to tnswer ,$2'^ definition of " judicial proceeding and 

Notes thereunder ‘ 

3. Pewen of taperlor Peliee>efflecn to tavkitlfate,— ‘Under S.SS1 Policeoniccrs supenor m rank to 
an officer in charge of a Police-station may exercise the same. poH'ers throughout the local area to which they 
are appointed, as may be exercised by such within the limits of hts station. An Inspector of a |^ro\inaal 
Criminal Investigation Departmem has jurisdiction to investigate in any part of the Province, as a Presidency 
or Province mav well be Ar/d to be the local area to which lie is appointed It was so Ar/d by the majonty 
of the Judges m 55 U 897. The minority wis of opinion that the Cnminal Investigation Department was 
created to assist the ordinary Police force in the detection of certain aimes and an Inspector of that department 
was not entitled to exercise the same powers as the officer m charge of a Police-station under s 156 
(1919) M.W.H. 199. ‘ ” 

8. Effect of applfcatfoa of Chap. X7 — The effect 01 applying the provisions of Chap W, relating to 
the place of inquiry Or tnal, to Police investigations m cognizable cases is to give the Station House Officer 
power to investigate cases over which more than one Court has junsdiction, as fg* viurder m daeotl under 
sub-section (l)of s. 181 In 1&93 A. V. M. 124 it was pointed Out that the reference to Chap X\', in this section 
did not limit the application of a. 1S6 to offence^ only, but the investigation may extend to cases within the 
scope of s Sa Sff also 15 A 11. 

4 Ii a Uagfitrate eempeteat nader this aeetlon te order laTestlgatiaa by Police when eomplatat 
made to Mm —It is the duty of a Magistrate on presentation of a complaint of any offence, to immediately 
proceed in the manner laid down in Chip \\f and die Magistrate has no option of referring it to the Police 
lor investigation under sec 156 (3> If an alternative procedure to that laid down m sec 200 had been 
intended it would have found place m Chap \V1 and not m Chap. XIV which deals with the procedure and 
poweTsofPoheem which information of an offence IS given toa Policeofficer 10 H L T. HOaslOll {3} H W 
K 74 _ IS Cr. L. J 443 , SO C. 923 was referred to and distinguished on the ground that their Lordships m that 
case pronounced no opinion on the legality of the Magistrates action m omitung to proceed as laid down m 
e 200 but merely considered the effect of such omission on orders..subsequentIy passed byinmas u under 
, I • 1.- I ' 

the offence was cognizable or non-cognuable and then L made bis representation to the Magistrate who then 
sent It to the Police to investigate and it wa*! contended that the Magistrate could only proceed under Chap 
X\ I and that he had no power to dire« mvesugaUon Httd dial ihe Magistrate had power to direct investi 
®ation by the Police If it was a cognizable offence he had power under s IS6 (3) and if it was non-cogmzable 
he had this power because he had taken cognizance of the offence under cl (r) s 190 and not upon 
a complaint. Chap XVI did not apply See also Note 3 to s. 15a As to whether a Magistrate can refuse 

t 1 ... been duly made to him on the ground that it relates to an offence 

therefore have been made to the Police, it was held by the Punjab Chief 
4 I 57, that a Magistrate cannot refuse when properly called on to do 

n the ground that the complainant might reasonably have liad recourse 
to the Police instead of to the Magistrate The question remains as to whether a Magistrate after having 
taken cognizance may not properly call on the Police to assist m invesiigaling the case. It seems to the 
Judges that a Magistrate who has taken cognizance under s. 190 of an offence cognizable by the Police 
may after complying with the provisions of s. 200 and issuing his process (if he sees no reasons for 
doubting the truth of the complaint and otherwise find suffiaent ground for proceedingX give information 
of the case to the Police-officer having junsdiction with a view to his further investigating its facts and 
arcumstaiices in the manner laid down in s. 157 In sudi a case as is contemplated .the Polic&officer 
would not liave to take measures for the discovery and arrest of the offender, as the supposed offender 
would be known, and a process would have been issued by Ihe Magistrate to compel his appearance but m 
other respects it would rest with him to take steps fc) secure the case being properly brought before the 
Court, and he would be responsible that the witnesses named by the complainant to tlie Magistrate were 
supplemented by any others w ho might be necessary to complete the case for the presecution 
~ 20 
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The above remafks proi^eed 6n the assomption that the coiilplainant to the Magistrate kitous 
t>r thinks he knows who has injured him In Cases of complaint of a cognizable offence against hn unknown 
offender the Magistrate would have to record under s 203 that there w'ere in his judgment no sufficient 
grounds for proceedfng It would aWo be open 16 hurt to communicate to the Police the information supplied 
to him or to leave it to the complainant either to apply to the Police or to take such other measure as be 
-thought proper for discovering the offender — CiryVol II p 163 et seq 

5 SettiOBi Jadge cannot direct InTeitlgatlon by Police —Section 156 only empowers Magistrates 
to direct investigation and a Court of Sessions therefore liai no power to‘ direct investigation 11 P R. 1910 t= 
16 P W R. 1910 — 11 Cr L. J 330 

6 'Scope of xlanse (3) —Cl (3) enables a Magistrate to direct an investigation even when he has 
received no report or complaint 

7 Daty of Magistrate where there It delay in Inyestlgation —Where there is great delay in the 
investigation by the Police it is the duty of the committing Magistrate and failing him of the Sessions Judge 
to enquire fully into the arcumstances of the delay, and to consider its bearing on the proseitition story 
3 Bom L.R,1902 

8 Police Inqeiry need not be ethaettive, bnt It matt be ImpartlaL— A Policeofficer would not 
discharge his duty if he declined to listen to or call tor information tendered by the accused, which went 
directly to negative the charge against him. But if the evidence was of a nature which if adduced and 
believed would still leave the accused under such a degree of suspicion as would justify his transmission before 
the Magistrate then the Police are not bound to delay the inquiry with a view to such mvestigatioa— AFjrf 
Pol Man , p 90 

9 Police precedere.— The following tabulated form (taken from the Madras Poltee Manual shows 
the proper procedure under this Code on receipt of a complaint or information of the commission of a cogtuz 
able offence and on receipt of an order from a Magistrate to investigate a non-cognisable offence — 


Cognizable Cases 


Circumstances i Procedure 


1 The facts appe^r toco istitule a cognizable offence 
\o person actu^ed or if accused not arrested 
Station House Officer determines to enter on 
an investigation either at the scene of the 
alleged crime (sec 157) or at the station house 
fs. rST proviso 

3 The f vets do not appear to conititute an offence 
or in cases of petlj nature there is no chance 
of procuring anj evidence so that the Police 
think that there is no necessit) for entering on 
an invcstigation[s. 157 pr6viso(i)] 

3 Accused arrested on sufficient grounds. Investi 
gatiun cannot be completed within 3-i hours 


(a) On complet on ol the investigitiun the case 
IS found to l>c tri e 


Send original information whether it bethekillage 
Magistrates Rejxirt or the information written or 
dictated by complainant or informant with Occi r 
fence -Report (Form No 44, \ol H) to the Mngis- 
I tnite having jurisdiction 

Send original information whether it be the Villige 
Magistrates Report or the information vvniten tjr 
dictated b> complainant or informant with Ocair 
rence Report to the Magistrate having junsihction 
explaining reason^ for not investigating 
Send accused at once to the nearest Magistrate with 
Cnme Occurrence Memo contuning an exact copy 
of entnes regarding the case m Station Hou«e 
Report. 

Mote — If llie accused is forwarded to a Magistrate 
other than the Magistrate having junsdiction Occur 
rence Report as in Case I must be sent to the btter 
Send Charge-sheet (Form No 45 \ol. II) to the 
Migistmte having jurisdiction 
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Co^Dliable ^%t9—{ienit>iufd) 


CiKClMSTVNCl s. 


PROCtOtKE. 


On compkiio i of the iiivrstignuoii the case »s 
found to be fi1-^ 

■4 On completion of the m\e^.tigrftion the ct-^ « 
found to be true , the Police h itt done "ill m 
their pouer to find the offender or t ffenders 
and ha\e failed. 

5 The accused nrrested Jnquirj hLel> to be 
pleted uithin 24 hours 

(a) On completion oi iiuestigatio t the ca e k 
found to I'c trie 

{b) On completion of imestigation the ca e 
found to be false or endence is tnsufficieiu 
to ]ustifj transmission of the accused to 
'laoistrate. 

6. The accused not found but after invesugatiou, 
the case is found to be true and such tacts 
eliated as would justity hi» arrest 

T The accused not arrested or no person accused. 
After full investigation it is found that no 
offence has been committed 

8 Alter investigation It is found that the facts con- 

stitute an offence of a less grave nature than 
at first alleged eg diarge oi robt>er) found 
to dinouiU in fact onl) to theft 

9 The panics co icer led in a comiwimd ible cognu 

able case retiuest the Police to stop imesti 
tation o 1 the ground that a compromise has 
been effected 


Send Referred Charge-sheet (ronn No. <6 VoLII)to 
the Magistrite having )unsdiction through Divisional 
Inspector 

Send I orm No 47 through ilie Insi>ector of the Dim 
M oit to the Magistrate having junsdictioii. 


Detun the ifcii-etL Send Occurrence Rejicrt as m 
Case! 

Send the accu ed (or in bailable cases bail bond) 
with Charge-sheet to the Ma.,istrate having juris- 
diction. 

Release the accused pn bail and send bond w'lth 
Referred Charge-sheet tJirough Divisional Inspect 
or to the Magistrate Invin^ junsdiction 

Send Charge-sheet to the M igistrate having juns- 
diction asXing for warrant 

Send Reierred Charge-sheet through Dim loiia] 

lns|>eaor to the Magismte having junsdiction. 

Send Referred ■Charge-sheet through Divisional 

In pector to the Magistrate having jurisdiction 
asking tor uithont) to correct the record 

Send Reierred Charge-sheet through Divisional 

Inspector to the Magistrate having junsdiction for 
orders. 


Non Cognizable Cases 


1 After imestigatio 1 ordered b> Magistrate ca^ 

found to be true 

2 After investigation ordered l> Vfagisirate ca.se 

found to be false 


Send Charge-sl eel to tlie Magistrate by whom the 
case was referred 

Send Referred Charge-sheet to the Magistrate b> whom 
the case was referred, through Divisional Inspector 


3 I he accu cd arrested under s 57 name aiidresf 
de ice not ascertained withi 1 24 hours. 


Send the acci sed with Occurrence Report to the 
Magistrate having jurisdiction 


4 The accused onested under s. 57, name and resi Release the accused and send bond with Occurrence 
dence ascertained within 24 hours. Report to the Magistrate having junsdiction. 

^L>les—{i) Station House Officers should endeavour to ascertain the truth and real nature oi thecas'- 
from the complainant and get the charge put up in its true character '' 

(2) A report will be mide to the Magistrate iiuders 17J in all cases investigated by the loi 
me jiecuve of results. 


(3) An mvestigatiou is held to be completed— («) When the Police have done all in their pov-cr to 
f nd the offender or offenders an 1 have faileiL (i) When the Police arrest and charge an offender (c) When 
the Police refer is false a charge that they have mvcsiij^ited. 
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(4) The results (of Police in\estigatlon into cases connected with other Goveniment departments or 
esfabhslinient57 should "be communicated “Sf^fice'Tjy thePohce^fficerniaWng the investigation, to-the local 
head of such department or establishment. 

157. (0 frotn information received or otherwise, an officer m charge of a Police* 
staDon has reason to suspect the commission of an offence which he is 
co^mzabk * o ff e n c e empowered under section 156 to investigate, he shall forthwith send a report of 
suspected. same to a Magistrate empowered to take cognizance of such offence 

upon a Police report, and shall proceed m person or shall depute one of his 
subordinate officers ‘‘*not being below such rank as the Local Government may by general or 
special order, prescribed m this behalf** and to proceed, to the spot, to investigate the facts 
and circumstances of the case, '* s^and if necessary, to take measures for the discovery and arrest of 
the offender 

Provided as follows — 

(a) When any information as to the commission of an) such offence is given against 
Where local invea- ^”7 person by name and the case is not of a senous nature, the officer m 
tigation dispensed charge of a Police-stanon need not proceed m person or depute a subordinate 
officer to make an im estigaDon on the spot , 

Where Police-officer jf appear to the officer m charge of a Police-station that 

suffiVent ground^ for no suffiaent ground for entering on an mvestigabon, he shall not 

investigation. investigate the case 

(2) In each of the cases mentioned m clauses («) and (6) of the proviso to sub-sec (l)| 
the officer m charge of the Police-station shall state in his said report his reasons for not fully 
complying with the requirements of that sub-section, “ * and m the case mentioned m clause (6) such 
officer shall also forthwith notify to the informant, if any, m such manner as may be prescribed bj 
the Local Government, the fact tliat he will not investigate the case or cause it to be inv estigated * 

Mote.—The addition made to sub-section (2) makes it obligatory on the Police to inform the complainant 
if the complaint is not investigated 

Notes 1 —The difference between a ISiaods 157 — is this, that whereas every information covered b) 
the former section must be reduced to writing as provided in that section, it is only information whtch raises a 
reasonable su^ptaon of the commission of a cognizable offence within the jurisdiction of a Pohceofficer to whom 
It is giv en which compels action under the latter section, although, of coiase, a report'w-ould be sent to the Magis> 
trate— Pw;/; Csr Chap XLV,p 171 ■> 

2 From lafornatlon received.— The words ' from %n/onmtioH teceiied' Tcfer-to the information 
given In s. 154 . i« C. W. N. 326 « n Cr. L J. 201 , 1914 H. W. N. 382 = 15 Cr L J. 622 


REPORT. 

3, First report of an offence — *' Oeesrreace Report. — The report required by this section is the first 
report ol an offence, which an officer in charge of Policostation is required to make to a Magistrate as soon as 
he receives information of an offence and before entering on its investigation It is to be made direct to the 
Magistrate m order iliat he may have an early information and be in a position to act, if necessary, under s l59 
of the Code A certified copy of the ongiiial crime report made by the jpohee paid to the officer in charge of a 
Police-station shoul d be atud«d to the latter s first report. — Bom. Pol Man , p 91 JThe report under ffii^sertion 
is the preliminary report before mv^Iga t joB^mmehces 1 C. W. N 351 , S3 A, SO , 1899 A. W. N 87 


4. Mcoeiilty for report—Retponilblllty of Haglstratei —Failure to send the report required by tin;, 
section IS a senous breach of duty which may lead to failure of justice 4 S. L R. 33 = 11 Cr. L. J. 498 Tins 
section requires that immediate intimation of every complaint or information preferred to an officer m cliarge 
of a Police-station o{ the commission of a cognizable offence shall be sent to the Magistrate having junsdictiun. 
The object o l this ;?fovUion Is obvious and it imoUes more than a mere technical compliance with the la» 
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The Magistrate is pnmanly responsible for the condition of the district as regards repressible crime, and he is 
not at liberty to dt\*est himself of that responsibility, or 19 rela^ that supervision over cnmO which the law 
intends that he should exercise It is his duty to know and consider each cognizable case as soon after its 
‘ occurrence as possible, lie should not rest content with reading the chaJlan when the case comes up for tnal, 
but he should watch the lanous steps taken by the Police and advise them mall cases whenever It maybe 
necessary Moreoier, it is for the Magistrate, by the continuous study of dianes, to acquaint himself with 
what IS going on of the salient and special kind referred to in the Code, as matters for his attention and possible 
interference. It is for the Police to keep the Magistrate constantly Informed of them, Smyth, p. 83. 

S. laUmatlen of offeBcei to MagIitratet.->Distnct Magistrates should keep District Supenntendents 
cf Police informed as to the offences which each Magistrate 111 the distnct is (according to the class of the 
Magistrate and the general arrangements for the distribution of cases) to enquire into or tty, in order that Police- 
officers may alwaj'S know who is the Magistrate empowered to take cognizance of a particular offence to whom 
the report referred to in this section is to be sent C P Cr Gr , Pari JI, No 10 

6 Trantmlulen of the Report In Barma.--ln Bunna, reports of the nature referred to m this section 
must be submitted to the Magistrate haiing junsdiction through the District Supenntendent of Police, or, if no 
sudi officer be resident at the station throu^ the AssistantSupenmendent of Police, or, if there be no Assistant 
Supenntendent m the station, through the Inspector If no Distna Supenntendent, Assistant Supenntendent 
or Inspector is resident at tlie station the report must be submitted to the Magistrate haiing junsdiction.— Aar 
CazeHe, 1879 Part H, p 189 

INVESTIOATIOH. 

7. lATCstIgatlon usdor a. 1S7 does not laelsde aTery inquiry which a Pollco-offleer nay iRal(e.->-Most 

iniestigations are initiated on information recorded under s. I 54 and vouched for b> the informant. But the Police 
must frequently hear of alleged offences from less reliable sources, eg village gossip, or the receipt of telegram, 
which, so far as authentiaty goes stands m no better positioa In such caves it 1 $ disaetionary with the officer 
to take action or not before deciding as to the course to adopt, he ma> frequently deem it well to make a few 
prelimiaary and mfomtal inquines as to whether there is anything in what he has heard to render a formal 
imesQgation desirable 19liM W K. 887 .19 Cr. L. 6 ». ' 

8. Does this seetlea empewer the Police of one circle to inTeitigate an offence In another?— In 
12 P. B. 1915 . 16 Cr. L. J. 891, it u as held that in s. 157 there was no provision preventing the Police of one 
Police-station from acting under that section m the jurisdiction of another Police-station. 

9. Investigation to be cendacted on the spot if pesilble — Policeofficers, when inquinng into cases 
under this Chapter, should not ordinarily send for persons who appear to be acquainted with the facts and 
orcumstances of cases under enquiry to the station house for examination. It is true that PoUceofficers have 
thepower to require attendance 01 witnesses. But this should never be done, save as a bst resource or when 
orcumstances render it necessary Police-officers should always bear m mind that they are mere detective 
officers going about,, noting (in their noie-boolo) sudi information as they may be able to obtain with a view to 
future proceedings , that this will be far better obtained by going from house to house, and conversing with 
persons m the manner least likely to rouse their fears and cause reluctance to make disclosures that may 
result in their being obliged to appear before a Court of Justice to give evidence publicly , a public examination 
at a station house will always have this effect and therefore should be avoided as far as possible. Whereas 
if the convenience of the people be studied and enquiry conducted m a conoliating and judiaous manner, 
people Will more readily disclose what they know At the same time, it is obvious that pnvatfe enquiries must 
be very Carefully watch^, and men so employed be closely and constantly supervised .— PoL Man,p 90 

10 laveitlgation In petty cate* ef theft in Madras.— The Police will record and report, but not 
investigate cases of petty thefts not exceeding one rupee. Such cases are cognizable by heads of villages. If 
complaints of such offences are made to the Police they « ill refer the complainant to the Village Magistrates 
Heads of villages are required by cL 2 , s. 6 , Reg IV of IS2I to report to the Police, after disposal, all such cases 
of petty thefts in which they shall have exercised the power of punishment granted to them The Police wall 
of course investigate such cases and prosecute them before the regular Magistrates under the sections of 
the Penal Code, if attended w ith aggravating arcumstan^s, or u committed by old offenders or by professional 
thieves. They will similarly prosecute before the regular Magistragi all cases of salt in which the value of 
the salt involved (cost price //uj duty) amounts to more than four annas, and also all cases of petty thefts. 
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no matter how small is the value of the property lost which occur in Railway trains or on tlie premises 
attached to Railway lines or stations Mad, Pol Man Vol I pp andl^ 

11 Roles to ^oide Feliee>efflcen to oae their discretion in taking op investigation of cegoitable 
offences^— Abstention from investigation— Bengal — ^The discretion to be exercised regarding this matter 
IS vested m the PoliccKifficer and the responsibility of properly exercising it rests vv ith him As a guide how 
ev er to the manner m which this disaetion might be exerased the following broad pnnaples are laid dow n — 

I j Every reported cognizable offence sliould be investigated when an investigation is asked for 

II No investigation should ordinarily be made into the lollowing classes of cases unless an 
investigation is asked for — 

(1) Cases of house-breaking or attempted housebreaking when there is no theft and no clue 
to the offender 

(2) Theft cases where the properiv reported to be stolen is— 

(a) less then Rs 5 m value and ^ , 

(i) of such a nature as not to be easily identifiable sudi as grain or fruit 
(c) the informant has no suspiaon ns to the offender 

(3) Assault cases when otlier charges such as theft are superadded and 

more than doubtful 

(4) Cases in winch Uie cnminality oi the actclurged depends upon the deasioaofa question in 

dispute such as a question of title or possession which it t> within the province only of a Civil 
Court or of a Criminal Court under Ciiap MllorChap XU of this Code, to deade 
Police<fficers must understand these are not hatdand/ul rules to be blindly followed in every 
case Ihese instructions indicate only general innciples nnd Police-officers are bound by law to exercise 
Iheir discretion in every cognizable case that is reported to them — Beng Pol Code pp 374 and 37o 

United Previaces.— in the United Provinces oi AgraaiidOudh no mvestigaiion can be madt a-tiboui 
the ref uest of (be injured person in ca%e^ oi Ibe/l underss aTdtndSSOof die Penal Code m which ilie value of 
the stolen property is less tlnn Rs 10 tn ci't^ oi bonse'breaitng by da^ undtr a. and iaA and a/lempt al 
bouse-breaJhng oi this naturt unless tliere has been theft of |>TOpenj to the v alue ot Rk looPUifwards and in 

CKt oi attempt at Aoitse-breaiing by nigbe nndtrss of the ^tn^\ Code -^Pol Mon A H PoidOndb 

See A p >39 

Madras.— Investigation as i rule Should never be refoicd unless it u clear that (<i) there will be no 
evidence forthcoming tlie case is so invial that it is best for all parties to lea\ e it atone {c) the case is 
clearly a avil one [d) the cise is realh a petty assault to which theft may have been added. It must be 
remembered that investigation does not necessarily mean an investigation at the siwt Under provision (a) a 
Police-officer in tnvnl cases may decline to go to the spot and very often should do so But refusal of 
investigation is a different matter and when there Is a definite complaint of a serious crime even if the 
complaint appears at first sight false tlie complaint should almost always be registered and investigation held. 

It IS difficult to lay down any rule on the subject but tlie following rules may perhaps be of some assistance — 

(rt) As a rale ezery eon plaint of a cognizable offence should lie investigated either at tlie stiuoii or 
by visiting the scene or the alleged enme: 

(b) As a rule there should tie only two reasons for relusing investigatio i — 

(0 the tmiahty ot tlie offence 

(ii) the absence of any procurable evidence in cases ot a pettj nature 

Under (i) in this (Madras) Presidency all cases of theft where the value of i roperiy is under one ruiiee 
may and should be as a rule rciused imesUgaUon and the parties referred to the \ illage Magistrate. Jn 
all oUier cases tlie Police should investigate. 

Under (11) it mast be remembered that it is o Uy the absence of evidence and not the fact that tlie 
I olice think that should lie a reason for non imestigatioit Such cases would be complaints of attempts- 

at house-breakiny. where no iheit is alleged to have taken place and the complainant is unable to give 
any reason lor aispeciing anybody— petty thefts of propeny under Rs. 3 m value where tlere is no clu* 
v«h.vieverand the proi>:ri) is periMul.le and u iidenitfiabie 


and 

the latter appear to be 
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In such ca»es as these last. )io«e\er the action of the Police should be nio->t cAremll) w tched ard any 
tendency to refuse Inv-estigation in cases other than those nbidi smctl> come -under d. 2 immediately checke<i- 
It most be rcmemberctl that the mere snspldon that the evidence oflered Is false is no reason fof non 
tm-estigalion and whencNer the comphlhanl alleges the existence of an> evidence the case should be 
enquired into. / T’ » 

Praclicallj the only cases m wliidi much doubt can an»e about the proper aaion of the Police are 
those in uhich the complaints are of attempted house4>reaking and m such cases if the complainant alleged that 
he has reasons for suspecting any particular person or it is the case that there lia\e been more attempts than 
one in the same tillage uithm a short time or that there hate been suspicious characters seen near the tillage 
recently the Police should not refuse to imestlgate~yi/i«t /W Jtfjtt I'ot I p 311 

13 Where one Pollce*efncer lecs no grouad, another Police effleer cannot inveitlgate —When no 
sufhaent grotmd for ititestigation has been found b> an officer in charge of a Police station no other officer is 
competent to make such intesligition unless he is atuhonied b> a. Magistrate so to do— H C Or O 
dfttedioVi July 1871 

158 « E'cr^ report sent to a Magistrate under section 157 shall if the Local Govemntent 
Reports under s 1S7 so directs l>c submitted through such superior officer of Police ns the Local 
hou submitted Goiernment b) general or special order appoints in that behalf * 

{2) iuclt superior officer maj gi\e such mstruaions to the officer in charge of the Police- 
station as he thinks fit and shall after recording such instructions on such report transmit the 
^ame Without delay to the Magistrate 

Mote. -As to Burma Note 7 to s. I57 ^ 


1S9, Such Magistrate, on receding such report ma> direct an iincstigation or if he 
Power to hold ln%e^' at once proceed or depute any Magistrate subordinate to him to 

tigationorprehmiiiary proceed to hold a preliminary tnquiri into or otherwise to disposed the 
case m manner protadetl in ihi> Code 

Metes.—! HagUtrate may proceed aader thb eectioa only when preliminary report ander l. iM I> 
sent —An inquiry can be made under this secuon only on a Police report submitted xvuhm the terms ot s 157 
te areport made "beldre the completion ot the Police investigation or inquiry but where 'sucli report is 
submitted after iiivcstigaiion the Magistrate has no pinsdiction to act under this section i C. W N SSI In 
thi case information wa? laid before the Police charging a perso i with cnminal trespass into a house i*’ith 
intent to have improper intercourse with one ol tie female inmates Uiereot and thelolice reported that they 
did not believe that the object was to commit the offence stated but that the) were not disinclined to believe the 
cha^eof trespass held that the report i»t one under s 157 and the Magistrate in sucli a case had no 
lunsdiction to act under this section and h»s action not being a judicial proceeding the direction of the 
Magistrate to prosecute the compUi lant for anoffence under s 211 was setaside Tliscasewas followed m 
S2X 30 

(«) Afdgistrale has no power to make further tnquxry when I\ilice report is * tade after f ll inqury^ 
It IS onl) on receUmg a repoa ui der s la? that a hlagwtrate is competent to hold a preliminary inquiry under 
tnis section. Where therefore a report Of the commission of an offence has been made by ihe police after/«^^ 
tnqi try into the troth of the information given them as to the commission ot an offence the Magistrate to whom 
sudi report is made has no ]urisd ction either under the secuon or under s 20* to make a further in juiry into the 
same matter, 1899 A«W M 87. The object olinquiryforlnvesugautm) is to ascenam whether there nreground. 
for beliCNing the accusation to be well lou ided. The secuon doe4 not authorize a / ither i iquiry See also 
33JI 30, 17C.W K 831. ^ 

(it) Seelioi applteable to! en gotnpialnt made direct to -fita^istrate — It a compUmt is made to a 
Magistratehimseh he is bound to proceetl under s. 200 30 C. 933, to M L.T 120 •=* (t91l) 2 K W M74»13Cr 
L. J *63 and Note 4 to s. 156 

2. Magistrate coBdietiag laqelry mast not try the case himtelf^W hep a Magistrate took an active 
I an In the capture of panics charged with die commission oi an offence and tried them hitnseli pn that charge 
It wis held that he was bound to state to the accused so tar he he could whit were jbe tacts he him^lf 
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observed and to which he himself could bear testimony and the prisoner iitsuch a situation had a nght, if he 
thought It desirable, to cross^xamine the Judge whose evidence should be recorded and form part of the record 
in the case. The proper course however, for the Magistrate to have taken in such a case would have been 
to decline to try the case, and to ask that it should be taken by some other Judge, 20 W. R. 76. See also 20 C. 
837 and Notes under s, S56 It is one of the general pnnciptes which govern the conduct of an English Court 
of criminal justice that a person is not necessarily disqualified from presiding as a Judge or acting as a 
jiir>Tn3n upon an inquiry into or investigation of facts because he may have been himself a witness of some 
of the facts which are the subject of inquiry or investigation , and it is quite erroneous to suppose that 
a Magistrate is bound to keep out of sight altogether the part which he has played m the matter and to 
pretend that he knows nothing about the facts excepung so much as the witnesses tell him in Court It is 
alwaj-s dangerous for any man in whose nght conduct others are concerned to set up and endeavour to cany 
out a fiction such as this. It is most specially dangerous for a Judge who is under the grave responsibility 
whidi attaches to the office of a Cnmmal Judge, to attempt anything of the kind 20 W, R. 76 

3. Otherwise dispose of the ease.— te by dismissing the complaint If the Police send a report that 
there is no sufficient ground for entenng on an investigation the Magistrate may dismiss the complaint He 
may take cognizance of the offence under s 190, but he is not bound to take action, nor is he bound to examine 
the complainant first — H C Pto o/Sth February 1878 

4. liter disposal of report, Ha ^titrate Is ranctiis officio —The Police reported the cognizable offence 
to be false on information being given both of a cognizable and a noncogmzable offence and the Magistrate 
accepted the report and passed orders accordingly The Magistrafe cannot subsequently order the Police to 
send up a charge-sheet and if the charge-sheet is sent accordingly, and proceedings are taken against the 
accused the proceedings so commenced are bad and ought to be quashed 11 C. W. M 832 ee6 Cr. L. J 31. 

3 Power of H&glstr&te to order prosecition of persons not arrested by the Police wts sent up by 
the Police (or an offence of criminal tre-pass before a Magistrate A Magistrate acquitted el and directed the 
Police to take action against //, who in his opinion committed the trespass, /^was thereupon sent up by the 
Police and convicted Aeld that though the Magistrate was not empowered under s. 190 ( I ) (c) of the Code to 
take cognuanoe of the offence of his own moCtoa he had the power, on receipt of m/oraiation from the Police 
to order the prosecution of any person, who in his opinion ought to be put upon his tnal a fortiori he can 
after ukmg evidence know whom the Police ought to put up before him and order accordingl) 4 L & R. 
137 7 Cr L.J.41L 5<rc Notes under s 190 “ ’ 

160 « Any Policeofficer making an investigation under this Chapter may, by order m 
‘ writing, require the attendance before himself of any person being witmn the 

a station who from the information given , 

tendance of^vitnesses or otherwise appears to be acquainted with the arcumstances of the Case 
at such person shall attend as so required 

Notei.— 1 Order to attend meat be In writing— A constable was sent by a Police Inspector to fetch 

comepersonsfrom whom thelatter wished (omafce rega«J<nga the/t rheordsrto nieKd was not 

in WTiting While the constable was accordingly, tvking two persons with him P came up and threatened 
both of them and the constable with the Chief Constables vengeance and m consequence tlie two persons 
refused to accompany the constable who had to go without them. On these facts P was convicted under ss |8« 
and 189, 1 P. C , held that as an order under this secUon mit,t be in WTiting and a person summoned under such 
order cannot be forably eompelled by the person serving the order to attend, the presence of the constable 
with the two persons(who were not under duress)wasanordinary circumstance, and not a discliarge of duty 
and that therefore/* was not guilty of an offence under s 186 which does not apply to 9 rescue from illegal 
custody RaUaltl 850. Non-attendance is not punishable under s 174, 1 P C , where the order is not In wntfng 
Weir 1, 88 } Weir II, 123 The order may be in a prescribed form and lithographed but Jt is not a summons 

WHO UAY BE REQUIRED TO ATTEND. 

2 Only penona sappoied to be aeqaatsUd with-facts -and eiremurtanees.- It appears to hnve 
become the praCTice of Policeotficers m the mohissil to hold a regular mvestigationof yuan judicial character 
in the presence of the accused md their agents but this is not eontempUted by the law which lays down that 
the rollce-officer may examine orally any person supposed to be acquainted with ihelacts and circum.stances of 
the <nse S3 C, 1023. 
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S. Ro power to eempel a lepety to ottend*— A PoliwoRicer cannot require a surety to attend the 
Pohce^taHon to be examined nnd to give Information as to the person for whom he stands surety 1885 

A. W. N 40. 

4. Ro power to compel the attendance of aecued->This section wis intended to appl> only to the 
summoning b> Station House Oflicer of witnesses or possible witnesses and not to compel the attendance 
of accused persons. Where an accused person refused to obey an order in writing improperly Issued by a Police- 
officer^ under this section and the Police thereupon took her into custody, because she refused to obey 
the written Order , held, that the Police constables concerned were rightly convicted of wrongful confinement 
notwithstanding^ that the offence of which the person thus arrested was accused was a cognizable offence 
Weir II, 231 This section does not authorize a Police-officer to require the attendance of an accused person 
with a view toatiswer the complaint made against him. The intention of the Legislature seems to have been only 
to proinde a faality for obtaining idence and not (or procunng the attendance of the accused, 7 H 274 (F B ) 

FAILURE TO ATTEND. 

5 WUneM boand to attend~Remedy agalnit detaoltlog wltom —If a witness fails to attend before a 
Police-officer making an investigation under this Chapter the proper course is to prosecute him under s 174, 

i p c. ai c m ^ 

DUTIES AND PRIVILEGES OF WITNESSES. 

6 Ro poWer to eall an accoied to prodoee doeomenU.— 4 Bom L. R. 844, where it was held that 
a PoliceKjfficer has no authonty to call on the accused to produce 'iny documents before him. 

7. Vltneu not boond to answer qaeittoni —A retu>al to answer questions asked by a Pohceofficer 
under this section is not punishable under s 176 or s. 179 or s. 187 I P C, as under the present Code there is no 
obligation to speak the truth as there was under the 1882 Code, 25 H. 844. See also 12 W. R. 23 , Weir I, III and 
Wdr 11,123) 25 H 844 ( footnote), 27P.R. 1908s9 Cr L.J.I05t 8 8. L. R. 377« 14 Cr. L. J. 503 

8 Witness net bonod to state treth— Witneu cannot be proieeated for giving false evidence nnder 
«. 195, L P. C.— Witnesses cannot be prosecuted for giving false evidence, 1908 A. V. M. 23 , 23 M. 844. " We have 
amended this clause by reverting to the law as it stood under the Codes of 1861 and 1872. Under those Codes a 
fiersoit examined by a Policeofficer was bound to answer all material questions, but was not liable to be 
prosecuted for giving false evidence in respect of his answers under s |93 I P C 7 C. 121 and 10 C. 408. It 


officer They bear no resemblance to a deposition and ought to have no weightas such attached to them. We 
are aware that there are inconveniences in abolishing the direct liability for giving false evidence to the Police, 
but the balance of expedient seems to us to be in favour of the old law The provisions of ss 202 and 203, 
I P C, appear to us to afford a sufficient safeguard against false information —SeL Com Rep The omission 
of the word truly ’ in paragraph 2 supersedes the cases in 29 V. R 41 , 8 C. L. R. 238 ; B B 216 ) 10 C. 408 ; 11 B. 
899, and follows the ruling in 7 C. 121 (FJI ) = 8 C L. R.X9;TP.R 1898 In 11 B. S59, It was held that sanction 
was not necessary to prosecute a witness und^s 193 for giving false evidence before the Police^ fn 18 C. 349 
and RaUaUl 4S8 , the facts necessary to prove before a person could 1 be prosecuted for giving false evidence 
before the Police were discussed. These oses are no longer of any importance 

9. PrlvDeget ef wUneMes.— ' 

Oj ‘ .G- G j'’i \ examined under this sehton b> the Police 

> “ ■ I and convicted is not bound to speak the 

■ • * would be illegal, Rataalal 619 A witness 

IS not bound -underthis'section to answer those questions put to himbya Police-officer, the answer to which 
would have had a tendency to expose him to a criminal charge, Ratanlal 818 and 488.iWhen there 1$ no habilty 
imposed on the accused to inform the Police preprto tnotu of an) offence mentioned fn s. 44 he is bound 
to answer all questions put to him by the Police dunog Pohee investigatioa His admission of failure to give 
information would not expose him to criminal prosecution under s. i7i>, L P C, when Police have information 
ahead) from other sources, RaUnlal 674. See also cases ated in 26 C. 852 
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(»■) Nol habit to a charge Of defamatton—K statement; made in answer to a question put 
a Police-officer under this section m the course of an mvestig;atlon made by him is pnvileged and cannot 
made the foundation of a charge of defamation 16 M 435 

(m) Not liable vt damages —^ar wnll a suit he for damages for words spoken in answer to question 
put by the investigating officer 28 C. 794 

{tv) Cannot be prosecuted under j 182 / 7* C — A statement made by a witness in answer to 
question put by the Police officer investigating the case cannot be made the basis of a charge under 
5 IS2 I P C To give information in s. 182 I P C means to volunteer information (1905) U B R.I P C.1S 
= 2 Cr L. J 474 referred to 35 P W R. 1914 = 227 P L R. 1914 = 15 Cr L. J 650 See also Ratanlal 124 

(u) Cannot be proseeited under s 211 / 7* C — A witness answering questions put to him by 
the Police cannot be convicted of an oftence under •> 211 I P C Wcir 193, 3lH 506, 6M I T 133. 

' 10 No power to take seenrity bond to appear before the Foliee. — There is no provision in the Code 
itlionzing 1 Police-officer to take security bond for the production of anj person before the Polue Such a 
L'ondrti inttto\o\d and the M^glstrate has no power to alter it nnd impose fresh conditions thereunder 11 C 77. 

RECORDING OF STATEMENT 

11 Not baind to reduce statement into writing —1^ is not obligatory on the Station House Officer to 
reduce to wnting any statement made to him dniing an investigation. Neitlier s 162 nor s 91 of the Evidence 
Act renders oral evidence of such statements madmissibld though if tlie statements be actually reduced to wnt 
i g tlie uirxtxng tiself cannot be treated as pan of the record or ««ed as evidence except for the purpose 
or refreshing memory 11 Bom H C R 120 , 36 C. 281 

12 When desirabta that atotements should be recorded —The provisions of this section should not be 
Utilised in any but heinous cases" Heinous cases include cases exclusively tnabfe by Court of Sessions 

id tliose cases in which special reports are submitted through the Magistnte either to the Commissioner only 
or both to the Lommissionef ind to tive Deputy Inspector General or Inspector General of Police £e g Pol 
Code / 432. * ' - * 

13. Mode of recording *nrwert.— It is not necessary iliai the swtements of w imesses recorded under 
this section shbiild be elicited and Recorded m the fotm of question and answer 7 P R. 1896 It is sufficient it 
‘•uch a statement is substantially an answer to one or more questions addressed to the witness before the 
itatementis m'lde Ss 164 'ind 364 do riot apply to examination of witnesses. Nor can they be pul on oath 
or affirmatto i 15 A ll 

14 Statements of witneisei meii net be recorded in the Special Diary merely to prevent the 

aceased to have access to them —In 33 C 1023 tlie praclice of Police-officers to mcorponte oral sntemei is 
m de to them by witnesses m the Special Diary under s 172 1 1 the bel ef that by so doing those statements 
CO Id be kept from the knowledge of the ^cc^Ised IS strongly condemned Such statements wliether recorded 
1 » diary under s 172 or not fill under the provi*>ion*» of s. 162 and are liable to be produced under the 

ton liiions laid down thereia Ss 161 and 145 of the Indian Evidence Act do not apply to tho^e st'itenients of 
V itnesses 

15 Attestation unnecessary —It is no4 illegal though i nnecessary for a Police-officer recording a 
tement to obtain the signati res oi by slanders to -ruthcnticate his record of such statement 13 A H 

18 Right of aecnsed to Inspect record and get copies of statement— s. 162 and Notes thereto „ 

17 AnswersellcUednotproperiyof the Police.— There IS no prohibition against any person present 
t the time when depositions ire being taken or confessions made to take down in writing what e tlier 

a I n oner or a witness says 10 C 256 5>#Note8tos 15» , n 

ADMISSIBILITY IN EVIDENCE OF STATEMENTS MADE TO POLICE 

18 When not redaced to writing —The statement is always admissible subject lo the provisions of 

the Indian Ciidetiee Actnnd^ 162 does nol deal with sudi statements liBonuH C.R.I90I 36C.381 Itisnot 
iHcgfal to examine a 1 ohce-officer for tlie purpose of impeadung the credit of « wit less who gives evidence in 
favour of the nccused 27 A 469 .S>rl90.W.N 31TMl6Cr L.J 313, as to the dangerof relyingonswiemenis, 

made to the Police which are i ot ludicially recorded. 

19 When redneed to writing— (.t) (Jral evidence of the statement may be given. S 162 does not 

overn Ic ihe genemi provision oithe Indian Evidence Act 36 C.29t| 35 M 217 an 1 397 , 39 B 88— (5) Pat the 
n riling io laming stitei en/ci iv rr'ttf'xri' —except under « 162 * 
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to iBterfereaee bjr District l!BjUtrAte.->-A Dlstnct Masi^tnte cinnot Imcnere (except in the 
waj of suggestion and adMCe) with the exerdic of discretion gi\en to n Police-officer to simimon witn-r»s*s 
BaUnlal 1S3. 

31. CoBTeBleaca of wltDcaiei thosld bo ttodled and Isqsiry cendaeUd lo a concUfatlog manner — 
See Note 9 to s |57 In 9 C. W N 199nS Cr L.i SI, it Has pointed out that it Ha-s improper that the Police 
should take a number of women awaj from their Milage lo the Police-station on the pretext that lhe> wished 
to examine the women and that the examination might hai-e been as well conducted at the womens own 
houses as at the Police-station. Hut the Code makes no proifslon as to the course to be taken b) a Police 
officer in reganl to the attendance of Purdt iadtes at the investigation 

82 No power to arrest or detain witnesses.— The Police iiase no power to arrest or detain tor a single 
moment persons whose esidence is required for the purpose of an imestigation 7 W F 3. It is lett to the 
person summoned to obey But in no case diould force he used to compel attendance of sucli a person any 
more than a person summoned to ser\e on a jurj Causing attendance under this section does not amount to 
an arrest and in no case can a Policeofficer compel a witness b> force to attend before him. A Police-officer 
ma) summon parties to a Pohce-statioii for the purpose of obtaining information from them but ii tlie voluntary 
action of sudi parties is in any waj intenered with such interference would constitute an *urest liu>tance:> 
hi\e occurred when suspected parties have been Summoned to a Police-station for inqi try and have been detained 
all night. Unless they were detained voluntarily such defeniion constitutes an arrest Under the orders 
oi Government, No 63aa dated 13th November 1865 Poticeofficers when causing tlie attendance beiore them 
of Railway emplovees must send immediate Information to the he d of the department under which such 
employees are serving Pal Mxn. 2nd Ed. p 378 

83. Blading ovee defence witnesses not desirable.— It is extremely undesirable that an imesligat iig 
Foliceofhcer should bind over witnesses for tlie defence ol an accused person whom I e is sending up tor tnal 
and should send them up with the accused nnd tie witnesses for the prosecution It is ad\i»able that the 
Police should have nothing to do With tl e witnesses whom the accused ntny wish lo call for his defence and 
tint It should not be open to Uie accused to allege thit his witnesses iiAve been tampered with by tlie Polce — 
C P O Cir Ptri V,tlo 12. 

34. Impropriety of taking down stateroenU of persons Immediately before their arreati.— \\ here 
there is evidence m the hands of a Pol ceofficer upon which he is bound to arrest n person it is improper 
for bim to obtain a statement from that person professedly under ihisjsegtion and redice it to wnting 
37 C. 299 , but such a statement is admissible in evidence 6 C. 630 

35 InitractloBS regarding cerroboratlTe evidence.— The attention of all investigating of^cers^ts 
drawn to the great importance of testing tfie truth of sutements made by witnesses from whom they get imor 
malion. For instance A states that he was travelling back to his hom^. in a distant village after an 
unsuccessful attempt to purchase bullocks at several places at a certain time and place he saw the accused 
running along with a blood-stained knife in hishand The witiKss was alone at Ihe time atid there was no 
1 . n vv. V— , . M .• -« -in or evcuSe tor b^ing on the spotat the 

Courts would bel eve him unless there 
• - • le may all the same be a |>erfectly honest 

g him up and by iscertaining from his 
co-villagers vvhether he didleave his village at the lime tnd with the object de^red and whether he did visit 
certain places and attempt to purchase bultockv. Tlie wm esses would not necessanly be taken to Court bul 
tlie prosecuting authority should lie i n |x>sition to inform die Court that 1 e can prodi ce si ch evidence ii it be 
desired — Pol Code 37a ^ ^ 1 . t 1 1 L i # 


161* (I) Anj Police-dfhcer making an investigation Tinder this Chapter ”• or any 
Pohce-ofhcer not below sucli rvnL ns the I ocal Government may by 
rtnes^*b^Pohc^°^ general or speoal order, prescnbe in this behalf acting on tlie requisition 
" of such officer may examine omlly any person supposed to be ncquainted 

with the facts and arcumstances of the case 

• VVonliln iiiTHtwleommM *»r orsny Pol iwoO'vr rMVB t on ot tarh oSnr ««rr IptorlfJ br Art XVIIIof 1«», 
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(2) Such person shall befbound to answer all questions rdating to such case put to htm 
bj such officer, other than questions the answers to which would have a tendency to expose him 
to a criminal charge or to a penalty or forfeiture 

1 I / 

2. Section confined to inTestlgation under ttili Chapter.— IS C. 349 This section is applicable to 
an investigation under s 156 (1) consequent on an arrcstunders 55 {c) 1893 Jl. W. N, ^121. 

' *^162. ‘ (1) No statement made by any person to a Policeofficer m the course of an 

Statements to Police investigation under this Chapter shall, if reduced into wnting, be signed by 
not to be signed , use the person making it , nor shall any such statement or any record thereof, 
whether m a Pobce diary or othertvise, or any part of such statement or 
record, be used ior any purpose (save as hereinafter provided) at any inquiry 
or tnal in respect of any offence under mvestigatton at the time when such statement was made 

Provided that, when any witness is called for the prosecution m such inquiry or tnal 
whose statement his been reduced into writing as aforesaid, the Court shall on the request of the 
accused reler to such wnling and direct that the accused be furnished with a cop> thereof, m order 
that any part of such steatement, if duly proved, may be used to contradict such witness in the 
manner provnded by «ection 145 of the Indian Evidence Act, 1872 When any part of such 
statement is so used any part thereof may also be used m the reexamination of such witness, but 
for the purpose only of explaining any matter referred to in his cross-examination 

Pro\ided, further, that, if the Court is of opinion that any part of any such statement 
is not relevant to the subject matter of the inquiry or tnal or that its disdosure to the accused is not 
essential m the intere«ts of justice and is inexpedient in the public interests, it shall record such 
opinion (but not the reasons therefor) and shall exclude such part from the copy of the statement 
funiished to the accused ” 

C2) \othing m this section shall be deemed to «ippl> to anj statement falling within the 
proviMons of section 32, clause (1) of the Indian Evidence 'Act, 1872 ' 

Note.— ThU leetlon hat been raneb araendetf.— The effect of the amendment appears to be clearly to 
control the general provisions as to evidence contained in s 157 of the Evidence Act It is submitted that the 
words' nor shall any such statement or any record thereof . be used for any purpose (save as 

hereinafter pro\ ■ 

words such st . ' 

before the presi ^ 

present imendment the words used are nor shall any staiement or anj record thereof be used for any 
purpose (save as hereinafter provided).' From this the intention of the Legislature is quite clear that the 
general provisions of s. 157, Evidence Act are controlled by the special provisions contained in this section. So 
the statements or the record thereof are limited m their use as evidence to the ^cific purpose mentioned in the 


a defence vritness.’ (See Sel Com Rep , clause 33 ) The whole scheme of the section seems to be that section 
162 as amended IS only to be used for tJie benefit of the accused. It is submitted that the Lcgi'-lature has 
appKv ed the reasoning in 7 A. L. J. 468 = 11 Cr. L L 238. Siee also 34 B. S99 ; 33 C. 1033. ' 

fn light oi the above view it is submitted that 36 0.23!? 35 M. 247] 39 B.58 are no longer good hw 

Note!.— 1 Corresponding sections of the eld Codet.— 5 Ha of Act XXV of 1861 read.—' An> statement 
so reduced into w-nting shill not be signed b> the person making it nor shall it be treated as part of the record 
or used as evidence* S 1 19 the of Code of 1872 read “No statement so reduced to wnting shall be signed by 
the person miking it nor shall it be treiled as part of the record or used as evidence." 

* aub.*Ktu,n (I) wM.uballiutcdror tb««rl«nalmiV«.cl[on (1) br art XVIUof lUl. * 
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The 1882 Code enacted “ No statement other than a dying declaration made bj anj person to a Police 
o^cer In the course of an Ina-estlgation under this Chapter shall, t{ reduced to writing tie signed bj tlie person 
making itbr'be used as evidence fegainst the nccusedL*** rt ^ 'f 

B) Act \ of 1886 the word*' / t . / b> the Calcutt i 

and Madrw High Courts that the • nor sJiall such 

w-ntiog must ha\c been dclibcrat f the I egislathe 

Counaltoindicite wh> the change was introduced ^ 

Set ^ a r>i tie Fomiay City fithct tiet which corresponds to this 5ectioniS2 B. Ill t 
2. Scope of the •ectlon.—Tlus section does not over nde the prov islons of s. 27 of tndxan £uidenci "'Att 
VD that confessional statement ot statements to the Police made toy accused persons leading to the discotery Oi 
relevant facts muit not be excluded if the statements arc recorded by the Police 6 N L. K. 180 = 12 Cr X,. J (O 
The proMsions of this section must be taken to modify the general prot islon of s. TS7 of the Indian £tndence 
Act 13 0 C. 7 sa 11 Cr L> J. 117 A Police-officer may examine any petsoii acquainted witli the facts of the case 
and he is not bound to reduce into si-nting any statement made by that person though if he wishes to do so he 
may reduce it into wnting If he does so the written sutement though it may be used by the Policeofficer td 
aid him in hvs investigation is not to be used as evidence in thermal of tVe accused (subject to the j ro\ iso). 
\Mien the person makes a statement to a police-officer which is not reduced to wnting by him such statement is 
not inadmissible in evidenoe under this secuon since it does not profess to provide for such a case. The Police 
may therefore be questioned as to such statement by the Counsel for the defence as also any otlier person who 
may have beard it made. So also when U is reduced to wnting the section does not say that the Pobce-officer 
or such other person shall not be liable to be questioned as to it or bound to state the truth when so questioned 
but that the writing shall not be used as evidence llBom.B C.It.120; 38C.881 

a. Pfaot of power to Investigate ImmateriaL— li it should happen that tlie Police-officer was not 
authonred to hold the investigation his want of authonty is immatenal having regard to s IS6 (2) 2 C. 9 N 
702 8l p 712 

i. Evasion e{ this section by sending witnesses to aUaglsttato having no jotlsdlctloo Police, 
officer has no authonty to place witnesses before a Magistrate unless they appear va/inlartfy It Is highly 
Irregular and the policy of the law as embodied in this section is defeated if a Pohceoflicer with *i v lew to fix 
the witnesses down to a particular statement should cause person^ to appear before Magistrates not having 
junsdiction to deal witli the case and thus get tlieir statements recorded t^cause the Police-oHicer may be of 
opinion that the witnesses may be gamed over 29 C dSS , see also 7 C. W N 320 , 27 C. 89S and Notes 22 
23 to S 16-J 

ADMISSIBILITY IN EVIDENCE OF STATEMENTS OF WITNESSES TO POLICE 

5 Admissibility of written statement ia trial —(a) The record may be used only for the purpose 
mentioned m the section t.e the accused may at the time the witness for the prosecution appear^ before the 
Court use the record for impeaching his credit 83 C. 1023 » 32 B 111 (F.B ) Si B 899 , 13 0 C. 7 n 11 Cr. L. J 117 
also26M 191, saw H 218, 15P W R 1913 ^ITIP L R 1913 — liCr IhJ 190 , 1 P. W R. 1914. Butin 
36 C 281 , 33 U 247 and 397 It was held that oral evidence of tlie statement may be given to corfoboratt. a prose- 
cution witness. Under the old Code of 1882 the record Could be used in fav our of the accused 

(3) The person making the statement may toe questioned about it and with a view to impeacli I is 
credit the Police-officer or any person in whose heanng the stafemenf was made can be examined on the jwint 
under s 155 of the Indian Evidence Act 11 B 657 and 659, 9 C.455 — 11 C.L.R 689 ; 17 A 67 ] 33 C. 1023. 

(r) In 11 B H C. R. 120, fi has been held that under the Code of 1872 tlie wnting m ) l>e Used f r ilx- 
purpose of refreshing memory But in 83 C. 1023 it is laid down that it is very doubtful wl eilicr a | dla -ofi 
could refresh I is memory as to such statements unless the wnting is already m and hid tweii [ it to tl wilU'-ss 


1 6. iBadmlialbaity of writing coaUlalcg aUtemeat agafiutt2wwsanee.—v« r .^cuttake 

down in wnting of a witness for prosecuuon and recorded by a PoS»<n®‘csr -canao* ..ricarted or 
inevidenceagalnstthb accused,32B.lll (F3.) 17P R.18U,4B.L.R.SB — 
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IS illegal lora Magistrate tning Jin .iccused person to 1156*35 e\idej)ce against him, the statements made by 
the prosecution uitnesses before the Police by comparing them uith their depositions and as a result of the 
companson to convict the accused, 9 Bom.L.B.fi95>=6 Cr. L.3 . 221 { 9 Ben. L. R.366 saS Cr. L. J. 353. (3) The 
•statement cinnot be used to impeach the credit of a defence witness whose statement may hav e been recorded 
by the Police, 15 A. 25. Fer Beaiian, J , m S? B. 111. (c) Not to make up for the deficienc> in the ev idence of 
the prosecution witnesses, Bataalal 935; 28 C. 348 {d) It cannot be used as corroborative evidence oi the 
prosecution witnesses against the tccused, 22 B. 596 ; 130 C. T= IS Cr. L. J. 117. 

7. Inadmissibility of writing In favour of (be aecnsed— Statement to Felieo cannot ba used In favonr 

ef the aeeised — hrom the mere saving clause in this section (1882 Code) on behalf of accused persons, the 
I 5 a police-officer under It may be used 

- A saving clause cannot properly be 

■ and different effect to the previous 

■ : I’. ‘ . 3 Pohce^jfficer for the purpose of 

impeaching the credit or a witness who gives evidence in favour oi an accused at his'^tnal, having previously 
given a statement to the Police-officer different feoni, and inconsistent with, Ins sul>sequent statement at the tnal, 
1905 A. W. K. 64, which tollous 11 B. 657; 15. A. 25. The law now adopts the Full Bench view in 19 A. 390, 
See al«vo 17 A. 57. 

8. In&dmissibihty of sfatemeot reduced to writing by the Police for other purposes.— (a) Jn a substijitfoi 
There is nothing in this section which limits the prohibition of the use oi such document, pw , the state 

ment taken down in writing as evidence to a matter of the charge which is actually under investigation by the 
Police-officer when the statement is made It extends also to the use of such a document against the person n ho 
15 alleged to have made the statement, 28 C. 348 and see Notes 2) and 19 below Such a statement is not 
admissible under s 35 of the Evidence Act, because it is not a public official record within the meaning of the 
section. It being not neeessartly part of the official doty of the Police-officer to prepare such a document at all, 29 
C. 843. In 35 M. 397, St.NDvRA Ivek, J , dissents from 28 C. 348, and is of opinion that under s 55 of the Evidence 
Act the prosecution may simply put in the record without calling the officers when it is desired to prove a 
statement made by a witness because It isrjuitesiiffiaent under s. 35 that the entry IS made in the disehargeoi 
official duty ‘ 

(5) I-or pioseeuhon undir s 193, / P C— Phe wntten statement cannot be made Uie basis of an 
order for the prosecution under s. 193, I P. C , of the person making the statement, 1908 A. W. N. 22. See 
Note 8 tinders 160 

{c) For prosecution tinders l\\, I P C—A swtemeiit under s Jbl made in answer to questions by tl e 
investigating Police-officer cannot be nude the basis of a prosecution under s 182, 1 P C , 15 Cr. L. J. 650 ^ 25 
In- Ca. 978 ; 2 Cr. In J^474 (Bur.) I See also 20 M. L. J. 132 « 8 M. L. T. 87 11 Cr. L. I 288, i noted under s. lo-t 

where It was following 31 M. 506, that a statement under s. 162, is not a complaint ora charge and cannot 
be made the basis of a prosecution under s 21 1, 1 P. C But see Note 21 below 

9 It oral evidence ef > statement to the Police redneed to wriliog admittlble 2— bnder s, la? oi 
.TAtf /fldww Kfrwre Wcr. an oral atatemeiit made to the Police during a Police Investigation by a witness may 
, , J , r _ , _ , i. -,r- ■* - n c c«r» •i.itifany such 


refinement 
swer la that 



o! the Madras High Court are unanimously of opinion that the law as Interpreted by 38 C 281 is correct, 35 M 
247 and 397. In 39 B. 58, the Bomb.iy High Court too ArAf that under s 162 the wntingonlj is excluded from 
evidence, but the right to prove any statement to the Police fi) oral evidence to corroborate the testimony of any 
Witness is not taken away by the section But in34B.899it waslaid down Khalit fsconirary to the plaiiiinteil 
tion oi dlls section to allow an investigating Policeoffic^tobe questioned in ex imination in<hief about whit 
the various witnesses said to him during the investigation It ojiens an Undesirably wide field for cross-exani- 
iruation .and teads to the mtention of the Court being directed and distraaed from the true issues.' In S3 C 1023, 
it vv-is held that it would be quite unfair to accept the Polico^ifficer’s perfunctory readings of his diary as proof 
•oiihe »! .temertt when he could not remembtr Xvhat had iieensaid In 7 1. L. J. 45I.-11 Cr. L. J. 235, K^ox J. 
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to follov. 91 C. 991 uhlie Kakamat IIlsain, J .dissemed from him mid .ip)>roNtd of the ruling, / Ste niso 
the judgment of Suvckr IjkU, ] , in 19 0, C. 7 11 Cr. L. J. 117 uho m of opinion thnt the reasons for excluding 

from e>-ldence the written record of such statement, npplj «Uh equ il force to a vtva voce recital oi such state- 
ment from memory by the Polic«x>Ricet, 17 JL 87, But see I Pat. L. J.Sll approving 88 C. 281. 5eealso2C 
Bets. L. K. MS over ruling $9 Bern, 6S and 21 Bern. 698. 

10. Rev far U the rale ai to cerreberatlon by former itateineati ander s. 1S7 of the Brideiice Act 
mediOed by thU section 7— The general prov tsions of s 1S7 of the Indidn Evidence Act nius^ be taken to be 
controlled by the speaal provisions of s 162,7 A. L.8. 888^11 Cr. L, J. 23S. The rule contained in s \STo\the 
Indian Evidence Act is modified in the foUoiAing respects, vtt (I) as a geiierd rule, the vvntteii records ol 
statements prevnousl) made by witness to a Police^fiicer which is referred to in^ihe section as ;,sucli wnting^,’ 
in the course of an investigation cannot be used as evidence , (2) such wrijten record of the statement cannot 
be used (o) to corroborate the statement of a witness for the prosecution or (4) to corroborate a statement for 
the defence or (c) to impeach the aeditof a (witness for the deieiice, and (3) it may be used to impeach the 
credit of a wimess for the prosecution i! fa) the accused person requests the Court to inspect the written record 
of the deposition and (4) the Court thinks it expedient in the interests of justice to allow a copy of such 
statement being granted to him. /VtScnder L\l, l.m l$O.C.7= 11 Cr, L.J 117, O/al evidence of such 
statements may be giv'en by the Policeofficer, 38 C.281;3S II.S97; 99 B. 66. 5i;r Note above;. 

Bombay.— In a Bombay case il is now held as the result of th^ latest alnelidment oi s. 162 of the Code, 
that a Police statement can only be used for one purpose, and that is for the accused to contradict a prosecution 
witness m Uie manner provided in s. US of the Indian Etndenee Act , and it is quite clear also that it is not 
permissible for Police statements, whether oral or written, to be put in evidence m ordSf to corroborate a prose- ' 
cution witness or to contradict a defence witness To this extent the rulings in 22 B. 598 and 39 B, 98 are 
superseded by the enactment of the Legislature 26 Bom. I.. B. 665. ^ 

Lahore.— The decisions in 8 L.2I and 8 L. 171 support the nomba> view and disapprove ot 5 L. 324, 

7 It. 214 upholds the decisions In 8 L. 34 and 8 L. 171. 

' Galeatta.—The decision m 30 & W. K. 142 agrees wttii the above Bombay case and holds that 
s. 182 oi the Code is clear enough to exclude any statement mideby 'iny person and directs that such statement 
shall not be u-sed for any purpose not provided for by the section itself So a map prepared m a criminal case 
should not have thereon any statement made by a witness to the person preparing the map noted thereqn 
Such statements In a tnap prepared by a PoIice^fHcer are inadmissible under s 162 and a% hearsay 
ev idence 30 C. W. R. 503 agrees with 30 C. W. N. 142. 

Lahore.— In 7 L. 84 it was further held that s 162 of the Code applies to the statements of persons 
as witnesses examined by the Police in the course of an investigation and not to the statement of an accused 
person, and that U does not over nde or modify the provisions ol s 27 of the Indian Evidence Act 

Patna.— In 6 P.63 it was also held that the mam object of the amendment of the section is to prevent 
the use of the i statement of prosecution witnesses as corroboration under s 157 of the Evidence Act 
Sections 161 and 162 ol the Code do not override the general provisions oi the law with regard to the 
admissibility of sutements made by accused persons as laid down in ss. 27 and 23 of the Indian Evidence Act 
of 1872 ' 

Contrary to the above Bombay decision ft has been now held in 43 M. 640 *6 43 H. L. J. 195 that the 
provisions of s. 162 of the Code either as am^ided or as n stood before the amendment, were not an absolute 
bar to the use of such oral statements at the tilal for any purpose admissible under the Indian Evidence AcL 

11. Effect et vYoagly admitting itaUmeot la evidence. — Where a judge admitted in evidence ndocu 
meiu recorded under s 162 andrefened in his address to the jur), the High Court »et aside the convictionas 
inthearcumslancesollhecaseitmayhaveniisiedihe piry, 12 Cr.L 3.244 (M) 

THODUCTION, INSPECTION AND COPIES OF WRITTEN STATEUENTS. 

12. Proeedare for prodactlon and ate eC rtcerd of ■tatemenu.-'Kecords of statements are ’liable to 

be jiroduced only under the conditioas laid down nndet this section, tx , the accused ma>, at the time the 
witness appears before the Court, ask the Court to refer to them, and the Conn mav, tf it thinks expedient m the 
ends of justice, furnish him with copies of such stitenients lor the purpO'e of impeaching the credit of the 
witness. i , d - > ' 0 
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IS lUegal fora j'lagtstrate toing an accused person to use'as cMdence against Inni, the statements made by 
the prosecution witnesses before tlie Police by companng them with their depositions and as a result of the 
companson to conMct the accused, 9 Bom. I,. R. 995 =6 Cr. lb J.22I; 9 Bom. L. R.S56a=5 Cr. L. J.5S3. (^)The 
•staiemeni ciiinot be used to impeaph the credit of T defence witness whose statement may have been recorded 
by the Police, 15 A. 25. /VrBEAiiAN, J , m 3J B. Ml. (f) ^ot to make up for the deficiencj in the etidenceof 
the prosecution witnesses, Bataolal 995; 28 C. 348. [d) It cannot be used as corroborative evidence of the 
prosecution witnesses against the accused, 22 B. 596; 13 0. C. 7 » 13 Cr. L. J. 117. 

7. loadmlsiIbiUty of writing in favonr of the aecatcd— Statement to PoHee cannot ba «*ed in favoor 
♦f the accased.— hrom the mere saving clause in this section (1882 Code) on behalf of accused persons, the 
geneni pnnaplt tpnnot be rii/erred that statement made by anj person to a PoJiceofficer under it maj be used 
as evidence /or an accused person, though it cannot be used eg-atus^ him A saving clause cannot properly be 
lookedat tor the purpose of extending an enactment, nor can It give a new and different effect to the previous 
•iections ot the enactment, 11 B. 637, It is not illegal to examine a Police-officer for the purpose of 
impeaching the credit of a witness who gives evidence in favour of an accused at Ins^nal, having previously 
given a statement to the Police-officer different from, and inconsistent with, his subsequent statement at the tnal, 
1905 A. W.N 64, which toUows 11 B.637; 15. A. 25. The law now adopts the Full Bench view Jn 19 A. 390. 
Ser also 17 A. 57. 

8 InadmisatbiUty of Bf ktemeot rednced to writing by the Police for other parpeies,— (o) /u a subsequent 
^ase —There is nothing m this section which limits the prohibition of the use of such document, vtz , the state 
ment taken down in writing as evidence to a matter of the charge which is actually under investigation by the 
Police-officer when the statement is made It extends also to the use of such a docunient against the person w ho 
is alleged to hive made the statement, 28 c. 348 'and see Kotes 21 and 19 below Such a statemenl is not 
admissible under s 35 of the Evidence Ael, because it is not a public official record wijhm the meaning of the 
section. It being not tieeessunly pirt of the official duty of the Police^ifficcr to prepare such a document at all, 28 
C 348. In 35 M. 397, Slvovra Iveb, J , dissents from 28 C. 348, and is of opinion that under s. 35 of Mtf Evidence 
Act the prosecution may simply put in tlie record without calling the officers when jt is desired to prove a 
statement made by a witness becmse it isquuesuffiaent under s. 35 that the entry is made xn the dtsthargeoi 
official duty 

(5) lor piosecititon nndir s 193, / P ^’—fhe wntteii staiement cannot be made the basis of an 
order for the prosecution under s. 193, I P C, of the person making the statement, 1908 A W.N. 22. See 
Notes under ». 160 

(f) Forproscention under s l\\, / p C — A statement under s Ibl mide in answer to questions by iJie 
investigating Police-officer cannot be made the basis of a prosecution under s 182, 1 P C , 18 Cr. L. J. 630 = 25 
Itt Ca.g78t2Cr.UJ, 474 (Bur.) ( .See also 20 M. J. 132«= 8 M, B. T.87 11 Cr.L.J 288,inoted onders.]5-l 
where It was /r/d following 31 H. 506, that a statement under s. 162, i> not a complaint ora chirge and cannot 
be made the basis of a prosecution under s 211.1 P. C But see Note 21 below 

9 Is oral evideoce of a statement to the Police redaced to Trriting admissible 7— Under & la? oi 
Jhe Indian Evidence Act, an oral &tatement made W the Police during a Police investigation by a witness may 
be admitted at the tnal by way of corroboratingihatwitnesss depositioa But this section enacts that if any such 
statement is taken down fn writing, the wrfung cannot be used as evidence If it be said that it is a refinemeni 
to hold that the wnting cannot be admitted, but that the statement if not reduced to wnting can, the answer i-> that 
the I egislature has chosen to alter its language in this section of this Code drawing a distinction between the 
statement and the wnting There is nothing therefore, m the special provision of the existing Code to override 
the general prov isions of Evidence Act as to the proof by oral ev idence of former statements 2 C. rf* N. 702 w is 
decided under the old Code (1882), and this point wis not decided in32B 111 (P.B ) ; 36 C. 291 All the Judges 
of the Midras High Court are unanimously of opinion that the law is interpreted by 36 C. 281 is correct, 35 M. 
247 and 397. In 39 B. 68, iliv. Bonib>i) High Court loo AeA/thil under s 162 the wnting only is excluded from 
evidence, but tht n^t to prove any statement to the Police by oral evidence to co/robonte the tesumony of any 
witness is not taken aw.iy by the section. But inS4B.599it wasliiddotvn\hai It ispontrary to theplainlnteii 
lion of this section to allow an iiuesiigaiing polfce-officertobe questioned in cxamin.stion inchiei about wh it 
the vanous witnesses said to him dunng the investigation. It oyiens an undesfnbly wide field for cross-exim- 
ination snd leads to the aticntion of the Court being directed and distracted from the true Issues, fn 33 C 1023, 

It w-vs Ae/d that it wuuld be quite unhir to -iccept the Policti-officer s perfunctory readings of his diary ns proof 
«1 the ^ruemtm when he could not remembvr What liad liCnisaid In 7 1. 1,. J. 46l-« II Cr, L. J. 235, Knox, J. 
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refused to lollo* 88 C. 881 uhile Kakamat Hi-SAJN J .dissented from liim nnd .ipi>ro\ud of the riilinj / nNo 
the judgment of Susder J , in IS 0. C.7 a 11 Cr. L. J. 117 uho is of opinion thst the reasons for excluding 
from evidence the uniten reconl of such sntement, nppl) with equtl force to a tnva voce recital oi vuch state* 
ment from memory l7> the rolico-officer, 17 JL. 87. But set f Pat L. J. 341 approving 38 C>281 also 38 
Seta. U It.365 overruling 89 Bom. 88 and 33 Bom. 896. 

10. Row far ii the rote ai to cerroberatton bjr former itatomeatt under ». 157 of the ETldenee Act 
modified by thlieectionf'-The general provisions of s 157 of the IndxAn Evidence Act mus^ be taken to be 
controlled by the specal prov isions of s 162,7 A. L. J. MSca 11 Cr, L J. 235. The rule contained in s \V3o\the 
Indian Evidence Act is modified m the foUouing respects, xns (1) as a geiier d role, the written records of 
statements prevaousl) made by witness to a PoUoe^fficer which is reierred to injthe section as ‘such writings, 
in the course of an investigation cannot be used as evidence, (2) such wTi^ten record of the statement cannot 
be used (o) to corroborate the statement of a witness for the prosecution or (d) to corroborate a statement for 
the defence or (f) to imi'ieadi the credit of aiwitness for the deieiice and (3) it may be used to impeadi the 
<Teditof a witness for the prosecution i! (a) the accused person requests the Court to inspect the written record 
of the deposition and (8) the Court thinks it expedient in die interests of justice to allow a copy of si'ch 
statement being granted to him. /IrrSLNDER L-vl, J , in IS O.C. 7 = 11 Cr. L J 117. Qral evidence of siich 
statements may be giv en by the Pohceofhcer, 36 C. 381 { AS M. 397 •. 39 B. 96. See Note above. 

s; ^ - -I .e.-< t-^code, 

• cution 

' 18 not 

permissible for Police statements whether oral or wnlten, to be put in evidence in ordfef to corroborate a prose- ’ 
cution witness or to contradict a defence witness To this extent the rulings in 32 B.,59S and 39 B. 88 are 
sujjerseded by the enactment of the Legislature 26 Bom. U R. 985. “ ■' 

Lahore.-''The decisions in 6 L. 31 and 6 L. 171 support die Bombay view and disapprove ot 8 1<. 324} 

7 L. 361 upholds the decisions in 8 L 34 and € L. 172. < 

Caleultk— The decision in 30 & W. N. 142 agrees with the ^abov'e Bombay case and holds that 
s. 162 of the Code ts clear enough to exclude any statement made b> any person and directs that such statement 
shall not be used for any purpose not provided for by the section ttseli. So a map prepared in a criminal case 
should not have thereon any statement made by a witness to the person preparing the map noted thereon 
SuCh statements in a map prepared by a Police-officer are inadmissible under s 162 and as hearsay 
evidence SO C. W. N 503 agrees with 30 C. W. N. 143. 

Lahore.— In 7 L 84 it was further held that s 162 of the Code applies to the statements of persons 
as witnesses examined by the Police in the course of an investigation and not to the statement of an accused 
person, and that it does not over-nde or modify the provisions o! s 27 of the Indian Evidence Ait 

Patna.— In 8 P. 63 It was also held that the mam object of the amendment of the seaion is to prevent 
the use of the statement prosecution witnesses as corroboration under s 157 of the Evidence Act 
Sections 161 and 162 of the Code do not override the general provisions ot the law’ with regard to the 
admissibility of statements made by accused persons as laid down in ss. 27 and 28 of the Indian Evidence Act 
of 1872 ' ' ■' 

Contrary to the above Bombay deasion It has been now held in 43 H. 640^48 M. L. J. 195 that the 
provisions of s. 162 o! the Code either as am#]ded or as it stood before the amendment, were not an absolute 
bv to the use of sudi oral statements at the trial lor any purpose admissible under Indian Evidence Act. 

11. Effect ol wrongly adraUtIng statement In eTideace.— \Vhere a Judge admitted in evidence ndocu 
ment recorded under s. 162 and referred in his address to the jury, the High Court set aside the conviction 
in the arcumstances of the case it may have misled the jury, 18 Cf.Im J.844 (M ) 

IPRODUCTIOH, IKBPECTION AMD COPIES OF WRITTEN STATEHENT8. 

13. Preeedare for prodBCtlen and nte «f record ef statements.— Redordsof statemeiits are> liable to 
be produced only under the conditions laid down tlndef this section te , the accused may, at the lime the 
witness appears before the Court, ask the Court to refer to them, and the Court may, If it thinks expedient in the 
ends of justice furnish bim with copies of sudi statements for the purpose of imptacliing the cridit of tie 
witness. 11 V 1 ; 
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Where after all the prosecution witnesses had been examined the accused applied to the Court to 
summon a prosecution Police witness with his diar> as a Witness for 'the defence held that the application 
could not be granted But in such a case the Court ought to send for and peruse the statements re<»rded in the 
diar) and if on such perusal it thinks that it would be expedient in the interests of justice to allou the accused 
to me such statement for the purpose of impeaching the credit of the witness, it would be open to the Court to 
furnish the accu 
further CTOSS-exan 
of justice would 

33 C. 1023 *' ' 

13 Proof of and esseatia] formalities fee Bslflg iheatatement — A Policeo/licer's notes of statements' 
made to him in the course of an investigation and recorded by him under this section should if used tt all at tlie 
subsequent trial be used only after proper proof of them and of the circumstances under which they were 
recorded and under the direct sanction of the presiding Judge 16 A 207 The Police^jfficer who recorded the 
statements cannot be cross-examined under s H5 or s I6I of ttr with record to such 
statements such cross-examination being allowable onij in regard to entries properly recorded under s 172 if 
the Police-officer refers to such entries for the purpose of refreshing his memory It is doubtful if the 
Police-officer can refer to statements recorded by him under this section unless the wnting is already in and has 
been put to the witness who is alleged to have made the statement 33 C. 1023. But see Note 8 above. The law 
directs that the written statements cannot be used as evidence unless they are admitted in accordance with the 
provisions of this Code and ike Indian Evidence Ael d Betn L H. 693 a 6 Cr L 3 221 See IT A 57, 26 C. 348 , 
11 B 657. See 18 Cr L J 844 

14 ProTuo— Bight of aeeaied to prodaetion and getting copies of itateraents Before cofi- 
meneemtni of prelvntnary inqutry—not enidled to procfvr/ton.— Before the commencement of ffie preliminary 
inquiry against an accused person under remand he is not entitled either under the general pnpciples of the 
common law or under this Code to copies of statements of various persons recorded under this section or by a. 
Sfagistrate under s 164 pO if 189 (FB) referred to] The question whether he is entitled to such copies 
cannot be deternnoed with reference to the question wbetber the statements ire public documents 'is defined in 
s 74 Indian Evidence Act because whether an> person has a nght to inspect ati> particular public document 
is a question not dealt with by the Evidence Act and altogether outside its scope 30 Iff 466 

(i) After commeneement of inquiry— entitled to prodietton but getting copies discretionary with 
Cbwi*/— The accused may at the time the witnesses appear b^ore the Court ask the Court to refer to the state- 
ments and the Court may if it thinks expedient in the interests of justice furnish him with copies of state- 
ments for impeaching the credit of the prosecution witnesses S3 C 1023. The accused can only get access 
to wntten statements made by the prosecution witnesses at the discretion of the Court It is no longer a 
matter of nght (/kr Beaman J ) 33 B 111 , 13 0 C.7 — II Cr L J 117 It is only if the Magistrate considers 
It expedient m ffie interests of justice to grant such copies that the accused can obtain or use such copies, ft 
IS not necess'iry for the Magistrate to sa) that it is not expedient to grant copies 26 Iff L. J 182 ss IS Cr L J 
289 See 16 C. 610 , 20 C. 643 , 19 A 29 , 16 A. 207 and IT A 97, deaded under the old Code 

(c) After close of prosecution evtdeneeapphealton might be refused— See^ C. 1023 , Note 12 above 

(d) Convution without disposal of an appheatioH for copy Where the trying Magistrate at 

' • r u ^ ution witnesses recorded by die Police 

• to the Police without recording an order 

the accused w ith a copy md convicted 
the accuseil and the conviction was confirmed on appeal bj the Sessions Judge the High Court set aside the 
convicuon and directed the Sessions Judge to re-hear the appeal and send for the statements recorded by the 
Police and if he found anything in them ol advantage to the accused to also summon the witnesses who made 
them and allow cross-examination after supplying the accused with a ropy of iheir ‘.tatemenis 36 C. B60 

19 AecBted not entitled to Inspect the record bat only to the copy -—This secuon debars the accused 
person Irom inspecting the record of the statement ol the witness to the Police II the ruling in 36 C. 281 
is correct then under s. let of the E ndenee Act the accused may be entitled to inspect the writing ii it is used 
to refresh the memory of tlie I olice-oft cer giving oral evidetxo of the statement. Per StNDRR Lal, J in 
ISO C.7 — licr UJ 117 
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STATEMENTS OF ACCDSED PEBSONB. 

16. Does th« seetloo detl with the statements of aeeaied persons made to the Police and recorded 
by them S of the 1SS2 Code contained the following proviso nothing m this seaion shall be deemed to 
affect the pro\i<ions of s 2T oUhe Indian Eindenee Act' This provision has been omitted m lliN Code, and 
It must onU be l>eciuse it was unnecessary It Jits never been held or contended that, under tlie present law 
s. 162 oaerndes s 27 of the Evidence Act, so that lire confessional statements made b> person in Police 
cu«todi, or to the Police leading to the discovery of relevant facts most be excluded if llie statements have been 
recorded b) the Police Suth a result would render migatorv tlie proi isions of s. 28 of tie Evidence Act and 
the omission of the former proviso leads one to conclude thats 162 was considered to refer to statements of 
witnesses 6N.I1.B 160, 13Cr. L.J.60. Statements of acciise<1 to the Police though reduced to writing not 
beingconfessions were Ar/dto be properly admitted in evidence, on being proved by oral evidence .SVralso 
IS P. W. R. 1913 => 171 P. L. R. 1913 » II Cr. L => 190 and Note 19 

17. InerlmloatlBg itatements of aeeased made to Police l» not admiMlble.— A statement made b> 
an accused person to Police-officer is not admi sible In evidence against him when he is on his trial for the 
otience he IS diarged with, 11 P. L. R. 1906. Tins rule must be limited to confessions or admission of directly 
incrtminatmg circumstance. See ss. 25 and 2fi of the Jnatan Evidence Act, and 41 C. 601. In 26 C. 569, it was 
held that s 2a of the Evidence Act, applies to every Police-officers including Policeofficers of the Native States 
and IS not restricted to the officers of the regular Police As to Police Patels in Bombay, see 17 B. 465 ; 19 B. 383. 
See also 1 C. 207 at p 215; 1 C L R. 21; 26 C. 569. A Police-officer should not be allowed to depose to 
confessional statements, 15 Cr. L. J. 474 (Sindh) In 39 H. 397 five Judges of the Madras High Court, held that 
previous statements of an approver being confessions made to a PL>Iice>olficer are inadmissible at the trial 
against an accused person under s 25 of the Evidence Act, while the other five were of opinion that the 
statements of approvers to the Police though mculpaior) and confessional m their nature are not inadmissible 

2$ oi the Indian Evidence Act it is not sought to use them against the persons making them. 
S 25 does not preclude them from being given as evidence of a fact which goes to show that the statements of 
the approvers -vt the mal were true See also IS A. !• J. 1077 17 Cr, L. J. 8 and (1917) M. W. H. 875. 

18< BtateuanU of acensed to Poliee*cfflcer net amounting to admission of gaDL—An admission made 
bi an accused person may be proved if it does not amount to a confession, 3K. L R.51 k 5 Cr. D. J. 434 An 
admission made b> an accused person to a Police-officer before arrest is admissible in evidence, 6 C. 630 s 7 C. 
L R,541. alsolOB kR. App 2; 9 Bom t R. 313; 37 C 467 ; 41 a 601 , 72 P. L R 1916 a 17 Cr. I. J 183 
33 In Ca 823. 

19 Accused s statement may be proved though writing containing It cannot be admitted —It is not a 
correct interpretation of the meaning of ihis section that statements made bj an accused person to a Police- 
officer holding an investigation under this Chapter cannot be proved against him, whether they be reduced to 
writing or not The true meaning is that a statement reduced into writing under s. 161, se , the document 
containing such a statement shall not be used as evidence against the accused but not Uiat the statement made 
bv an accused person shall not be proved, 19 P. R. 1886 ; 5 P. R. 189 1. 

20. Confessloo&l Btateuenta leading to discovery of facts —S 21o\the Evidence Act v> not intended 
to let in confessions generally , and no judicial officer dealing w itli that section should allow one word more to 
be deixised by a Police-officer detailing a statement made to him bj an accused, in consequence of which he 
discovered a fact than is absolutely necessary to show how the fact that was discovered is connected with the 
accused, so as in itsell to be n relevant fact against him. 8 A. 509; 11 C. 639 ; 4 A. 193 ; 35 P. IL 1900 at p 36; 
12 H. 153; 11 B. H. a R. 242; 10 B. 595, 25 C. 413. 14 B.2$0:28 P. R. 1894, 19 P. W. E. 1913e» 14 Cr. L. J 190; 
8 P. W. R. 1914 = 33 P. IbR. 1914 = 19 Cr L.2.6; 19 Cr. L.3. 033 (H) — While a statement forming part of a 
narrative made to the Police is not admissible in evidence, if u amounts to a confession that the accused 
himself committed the offence, 31 H. 127 ; a statement (hat stolen property would be found in a certain place is 
admissible, 26 H. It. J. 352 = 19 Cr. L. J. 633. The exception contained in s 27 to the general rule in s. 25 must 
be very strictly confined within its legitimate limits. When, therefore, the accused stated to the Police * I wilf 
point out the place where I committed the murder' and pointed out the place, Ar/if the words ‘I committed the 
murder’ were inadmissible, 11 P. B.191S. Where there ate several accused and it is not possible to siy whicli 
01 them gave the information leading to the discovery rf facts, the whole ol the evidence of the joint discovery 
is inadmissible, 9 P. W. R. 1914 = 63 P. L. R. 1914= 19 Cr. L. 4. 499. 

91. SutemeBti m ta ewainUp of property adabsIUe.— Statements made by accused persons to 
Police-oflicers as to the ownership of property, whidi i> the subject-matter of the proceedings against them 

21 
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although inadmissible as ev idence ngainst them at the trial for the offence With which they ire charged, are 
admissible in etidence with regard to the ownership of the property in any inquiry under s, 523 b> the 
Magistrate, SB. 131. See abo 6 a 530 »7C.L. R. S41; 1 C. L. R. 21; 1 C. 207; 3 B. 12; 11 B. H. C.fb243; 
19 C. S&7; 6 B. 34 and 6 B. 293 at p. 291. 

DYING DECLARATIONS. 

23. Instraetioni regarding dying declaratlonii.— When a person whose evidence is required is in 
imminent danger of death, his statements should be recorded b> a Magistrate exerasiog judicial functions 
If this cannot be arranged for and it becomes necessary for some other person to record this dying declaration 
It should, if possible, be made m the presence of the accused or of attesting witnesses A dying declaration, 
made to a Policeofficer should, under the provisions of this section, be signed|by the person making it— 
Beng Pol Code, p 377 It is advisable where a dying declaration is elicited by questions to set opt the 
questions and answers and if possible, it should be taken m tlie presence of the accused who should then be 
allow ed to cross-examine if he likes, 6 C, W, N. 72. 

32-A. Dying declaration, its evideatl&ry value.— In the case of a dying declaration which by the law of 
this country assumes a character widely differem from what itjs under the English Law, which is relevant 
under the Indian Emdtnce Act whether the person who made it was or was not at the time, when it was made 
under the expectation of deatli, and the weight to be attached to which depends not upon the expectation 
death which is a guarantee of its truth, but from die circumstances under which it was mnde and uj’on the 
nsture of the record that has been made ot it, it becomes almost always a question ol fact as to wlieth^r it 
should be relied upon or not 92 C. 937 = 29 C. W. N. 738. v Mitchell, 17 Cox C. C. 503 and 607 referred to ) 

23 Prellmlnsries to he ascertained when a man Is lo a dangerous condition and his stateipcnfi 
era Beeessary.— When a rolioeofhcer making inquiry in any case has reason to beheve that i person whose 
statements may have an important beinng on the case, is in a dangerous state and likely to die before the 
completion of the proceedings, or before ins deposition can be taken on oath m the presence of tlie accused 
before a Magistrate, he should be most careful first to ascertain in the presence of respectable witnesses« the 
apparently dying man s impresMoii of his own condition, and next to take down his statement verhaltm.-^Seng. 
Pol Man.,p 379 

24 Signs might be treated as verbal statements —In 7 A. 333 (F.B ) , it was held by the Full Oeitch, 
thtt where the deceased ^t the time of questioning was omscious and nble to make signs in respons* to 
questions asked the questions put and the signs taken togetlier, might i>roperly be regarded is verbal 
stiteineals made by a person as to tlie cause of Iier detUi witliin the mcming of s 32 of the Ejidcnce Act and 
therefore eiidence to prove the questions put nnd signs made was tdmissible In such a case it isesseptial 
lint ihe statement should be a true record of what actutUy took place and should show on tlie face of it tht 
questions put and the nature ol signs made m reply, 2 P. R. 1888, 9 P ft. 1900. 

23 Dying statement made In absence of accused— admisslbUlly —The dying statement of a deceased 
person must bt uken in the presence of Uie accused, d not so taken the cannot be adinilted to pro'e 

the staumeni made Ihe statement may, however, be proved m the ordinary way by a person who heal’d 
it and the wriiin;, may be used for the purpose of refreshing the avitnesses* memory, 8 C. 211 =10 C. L R 
6 C. W. N 72 and 921, 13 P. R. 1886; 6 Bur L T. 68 = 14 Cr.L.J. 398 In 6 C. W.N. 921, where a dying dccl.ira 
tion had been recorded by a Police Sub-Inspector and attested by certain witnesses and the record of si'ch 
statement was made, evidence, held, the writing could not be made evidence, but that the statements / 

the deceased might be pro\ ed by persons who heard tliem See, however, 16 Cr. L. J. 759 (M ) , 7 L. 91 , 49 C. 3 

26. To render dying statements admissible, the accused must be on bis trial fpr eaniing deatb.-'l't 
25 B 43* a statement made by llie deceased to and recorded by n Police jein idar to the efTect that the accuse* 
who was concerned wiUi dacoity, liad stabbed him on the nghisnle oi the chest, was rejected on the 

that It was not shown that the death of the deceased was caused or nccclerated by tlie dacoity See also? L B 
33 = 6 Bur. L. T. 183 = 14 Cr. L. J, 610. 

27. Dying siateroeat mast be doly proved— A dying statement whicli had been proved by takitiR 

evidence oi the Magistrate who recorded it should not be accepted In evidence wiUiout such proof Thef^ci 
that the Magistrate who reiwded the statement Is the annie ns Uie committing Magistrate is legally insufllcicnt 
to prove Ihe dying ileclaration, 17 P. R. 1911 = tSCr 1^4.223. > 

28. Dying itatemcat hew proved. — Where the documriit containing the dying decLvration was n >t 

signed ly Ihe *leponent nn*l ihr Police-officer was not bound bylaw to take it dow n in wilting ; Ar/t/. that tl'*“ 
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proper method of pro\ing iht oral statetnent of a dying man «'as bj the oral testimony of any person who 
heard it he being allowetl to refresh his memory reference to the notes he mide or read at the time, lO 
}f.L.R.t9«=lSCr.UJ.m 5^eS’ole25 / 

163 » (1) No Police-officer or person in authonty shall offeror make, 
*0 ^ offered or made, any such inducement, threat or promise 
as IS mentioned in the Indian E\idence Act, 1 872, section 24. ^ 

(2) But no Police-officer or other person shall present, b> anj caution or otherwise, any 
person from making m the course of ant investigation under this Chapter any statement which 
"he may be disposed to make o( hts own free wtll 

Kotes.— 1. Erldeace Act, s. 2i— Confessloa ranted by iodneemeat, etc,, irrelevaoi in criminal proceed* 
ings.— A confession mide by an accused person is irreleiaiu tn a enminai proceeding jf the making of 
the confession appears to the Court to have been caused bj aij> inducement, threat or promise, having 
reference to the charge against the accused person, proceeding ironi a person m authority and suffiaent, m the 
•opinion ot the Court to gi\e the accused person grounds whidi would appear to him reasonable, for supposing 
that b> maLing it he would gain any advantage of avoid any evil of a temporal nature in reference to the 
proceedings again>t him. Noconiession made to a Police-officef shall be proved as against a person accused of 
anv offence ■ — b 24. Bvxdente Act See 1 B. L. R. 0. Cr. IS ; 1 P, R. 1899 ; 9 B. H. C. R, 353 ; 20 B. 163 ; 20 W. R. 
33. See Am\r Alt and Woodroffe, Indian Evidence Act, ss. i4 to 29 fori discussion oi the Law on the sub;ect 
of confessions. 

2. pollee-effleer does not Incladc a Village Hagistralc —A \ iltage hfagistrate is not a Police-officer, 

and therefore a confession made to him IS not inadmissible m evidence, 7 M. 237. As to village headmen m 
Madras, see to s. 26 olthe Evidence y^c/and Mtd., fiol fifan , Vol I.p Set Note 17 tos. lez 

3. Who are ** persons in anthorlty.' —A too restnetue meaning should not be placed on the words, 

4C.V.N>47I< AccordingtoSeRGANT, CJ. “the test wouldseem to be, had the person authonty to intenere 
with the matter, and any concern or interest in it would appear to be sufficient to give him that authority ’ 
9Boffl.H.C.B SSS. So a Travelling Audicorm the service ofa Railway Company, 9 Bom H. C. K. 353, a Police 
pateksB 12, an Honorary Afagistrate, 1 W. R.24ta Magistrate recording a confession, 10 C. 775 ; 2 A. 260, 
Thugyi or village headman, IS Cr. L J. 631 (Bar) , 6 Bar. L. T. 109; 14 Cr, L. 3. 417. Village Magistrate, 
26 M. 33, members of a/j/irAcya/ 11C.W.N 904 * 6 Cr. L.J. 134 ;9 C. W. N 474, have been held to be persons 
in authonty, but rrr 4 A. 46 and 4 Boiq. L. B.783. A person m authonty, 17 Cr. L J. 226 34 la. 

Ca. 642 (Faa ) members of a zaltsh (partchaynl) are persons in authonty, 20 C. W. N. 512 23 C. L. J. 477 a 17 Qp, 

li. J.188 

English Law ~See 9 Bom. H. C. R. 338 as to applicability of English cases. An inducement to confess 
does not render the confession inadmissible unless it was held out by a person tn authortfy or by person acting 
m tlie presence of and without the dissent ol a person tn authonty, R v Pouni/tey 7 Q, and P. 302 AM who are 
engag^ in the arrest, detention, prosecution or exartunaiion of a pnsoner are considered as persons of such 
authonty that their inducements will exclude any confession thereby obtained Thus an inducement held out 
by the prosecutor, the prosecutor’s wife, or his attorney, or by a constable or othcrofficer, or by some person 
assisting a constable, ot -vssisung the prosecutoi iP the apprehension or detention of the pnsoner, or by 
a coroner or aMagistrate acting m the case or other Magistrate a Vlagtstrates clerk or by a gaoler, or by a 
I'crson having authonty over the pnsoner as the master or mt-tress of a servant in the case of an offence 
as against the person or property of either or by a person in the presence of one in authonty with his assent 
whether director implied will be suffiaent to exclude a confession made in consequence of such inducement. 
Bussell on Crtmes, p 2158 See also Ibrahtm v King, 10 C. W. N. 703 (P C.) 

4. What indacetnent, threat or promise wUi eiclsde eoitfessfoiiiT^The inducement must liave 
reference to the charge against the accused . that is, the charge ot an offence id the Cnininal Courts, 4 A, 46. 
The inducement must hav e been made for the purpose ol extorting a confession of the offence, the subject of 
that diarge. It must reasonably imply that the pnsoner’s position with reference to It will lie rendered better 
or worse according as he does or does not confess. And If the inducement be made as to one clutrge, 
u will notaffecta confession as to a totally different charge. AninducementrelaungtosomecolLiteralmatter 
unconnected with the charge will not exdiide a coofessioii. The inducement need not oc expr«sed but may 

l»e implied from the verdia of Ihe person in autborftjr, the declarations of the pnsoner or the arcumstances of 

the case . nor neeil it be made directly to the pnsoner It issuflkfent ii it may be reason.ably presumed to have 
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come to his knowledge. Woodro^e and Amir Alfs -Exndence Ad , p, 258 Saying to the prisoner rhai 

" * ' ssion, 2 E&it P. C, 639 ; 16 C. 

tell me all about it, A \ 
•8 } ' if you confess the truth 
H I will take steps to get you off,' 
f get j ou released if j ou speak the 
into consideration in awarding 
persuasion and promises of imrnu 
[hlso 1 P. R. 1899 ; 9 P. B. 1891. Set 


nothing wU happen to you,’ 9 N. W. P. 88 j • tell me what 
3 B. 12 ' If you confess to the Magistrate j ou will get off,’ 
truth,* S TS. R. 13 ; if he made a full confession, the Co 
punishment, 1 Bom. L. B. 239, An admission obtained 6 
mty by the Police ought not to be received in evidenc 
also 17 Cr. L. J. 226 ^ 34 In. Ca 642 (Pan ) 

5. To n«e oppression and trickery to obtain 
trickery m regard to obtaining confessions are to be av 
and the practice of employing private individuals to 
prohibited Nothing so clearly shows want of detecti 
Police-officer as the resort to foul means to obtain cor* 
case if he can torture the culprit till he tells him a! 
themselves in patient and unremitting industry in w< 
and damning circumstances gathered from a vanety' 

7 V. R.S6;9 W. R 16 j2Q Iff. B. 33, 9 B. H, C. R. 338 

6. PresBore on Bnberdlnate PoUce-offleo’ 
particularly warned against putting pressure on/ 
cases generally When enrolled Police-officers fai ♦ 
or integrity in their investigations, it shall be t 
inspecting officer, to point out the clues that ou 

taken the places that ought to have been visite 
conduct that should have been adopted or a%oid 
as may be necessary for the punishment of negle' 

7. Nominal presence at Magistrate no 
that the confession of an accused can be u 
Magistrate when the confession IS being mad' 

33P.L.R 1914»19Cr, L.J.6 

* 164 . ( 1 ) “Any Presidenc 
Magistrate of tht 
Power to record Local Govemmei 
statements and con , 

fessions confession made 

or -iX iwne. 

(2) Such statements shall 
for recording evidence as is, in his < 
confessions shall be recorded and ' 
statements or confessions shall ther 
inquired into or tried 

* (3) “ A Magistrate sh 
making it that he is not bound t< 
eiidcnce against him and no Magi 
the person making it, he has rca 
an> confession, he shall make a rr 
* “ I ha\e txpln* 
il he does so, an) confession he 


r reprehensible.— All oppression ^d 
\ under pain of the severest pen»^ 
Sions from accused persons is strictl) 
[1 resource, and of patient industry m a 
t Ignorant and clumsy can make out a 
/detective talent and sagacity maOifest 
wipnt such a network of undoubted facts 
: cannot escape.— A/uif Pol Man , P 93 

1$ forbidden. — Gazetted PoliceofficerS at® 

, by injunction to detect particular case or 

/rs owing to want of intelligence, industry, 
District Superintendent of Police, or other 

\ (followed the steps lhatought to hate been 

* )at ought to have been interrogated, and the 
/such imestigations, and to take such step* 
Ord and JPul , Pmf^aP, s 10 A,p 284 
V only when properly made to tlie Magistrate 
igamst him. The mere standing by of the 
r not sufficient 12 W.R. 82} 8 P. W. R.1914 — 

W Magistrate of the first class and anj 
jpeaally empowered in this behalf by the 
pt a Police-officer, ” record any statement or 
purse of an in\esUgation under this Chapter 
/he commeacement. of the vnqtiwy or tual 
I such of the manners hereinafter prescribed 
/ed for the circumstances of the case Such 
Inanner provided m section 364 and such 
fo the Magistrate by wjiom the ca‘<c is to be 

.Idmg any sucii confession explain to the person 
i>ion and that if he dots so it may be used as 
irdany such confession unless, upon questioning 
mt It was made voluntarily , and, when lie record'^ 
me foot of such record to the followang effect — 
iat he IS not bound to make a confession and that, 

If be used as evidence against him and I believe^ 
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that this confession was \oluntanl> made It was taken in my presence and heanng and was 
read over to the person making it and admitted by him to be correct, and it contains a full and 
true account of the statement made by him 

(Signed) A B , 

MagtstraU 

Explanation — It is not necessary that the Magistrate receiving and recording a confession 
or statement should be a Magistrate havmg junsdiction in the case 

Note.->The lectlon ai amended eonfleet tlie recording of eonfetiloai only to the inperior UagUtrate* 
mentioned therein — The Select Committee in this connection says that It is intended that under the section 
third-class Magistrates should have no power to record confessions and that second-class Magistrates should 
not do so unless speaally empowered. Tiie amendment makes it obligatory upon the Magistrate to record the 
fact that warm tig had been given bj the Magistrate to the accused as provided by sub-section (3). 

1— SCOPE AND OBJECT OF THE SECTION 

Notes —1 Section appUcablo to Presidency towns of Calentta and Bombay —In the amended section 
a Presidency Magistrate is speahcall) mentioned. Therefore it is clear that the section applies to the- 
Presidency towns of Calcutta and Bombay as the speafic menboo of a Presidency Magistrate m the amended 
seebon would be construed as a provnsion to the contrary under sub-secbon 2 of seebon 1 of the Codu So the 
decisions in IS C. 593 and 21 B 49S lose force so far as this section is concerned. 

But It IS now htld by the Calcutta High Court that s. 164 of the Criminal Procedure Code does not 
apply to a confession recorded m Presidency towns in the course of a Police investigauon not held under the 
orders of a Presidency Magistrate under ss. iSs and 156 in spite of the alteration that the secbon has 
undergone b) theamendments bj Act XVIK of 1923,52 C. 67 {Emp v Panehevwn Dutt.) 

In 30 C. W H 434 where at the request of the Burdwan Distnct Police the Calcutu Police arrested the 
accused and brought him before the Presidency Magistrate la Calcutta and the Presidency Magistrate did not 
warn the accused and did not ev en inform him that be was a Magistrate. Held although the investigation undef 
■Chapter XIV was being held by the Burdwan Police stiU the accused s arrest in Calcutta and bis produaioP 
before the 4f agistrate must be regarded as something in the murse of that investigabon under Chapter XIV and 
the Presidency Magistrate was therefore bound to record the confession strictly m compliance with s. 164 of tho 
Code. 

In 30 B 111 It was held that s. 164 does not apply to the Police m Bombay as the Bombay Police 
do not carry on their investigations under Cliap XIV of the Cnnnnal Pitwedurc Code. Therefore a confession 
recorded m Bombay of an accused brought before the Magistrate bj the Bombay Pohee need not have the 
formalities and the certificate under s. 164 of the Code 

But the Patna High Court has held contrary to the Calcutta and the Bombay \ lew In 8 Patna 171 it iS 
h^ld that s. I q1 the Code bars the appUcaUon of the Code to the Police la Pcesvdency-towns and not to u 
Magistrate and since the amendment of s. 164 in 1923 the Presidency Magistrate i5,empowered to record a 
•confession in Calcutta in the course of a Police mvesbgaUoa 

iVrBucKMLL ] —Even though the Pobce in Calcutu may not conduct their investigations in precise 
accordance with the provisions of Chapter XIV the oonstnicbon of s. 164 which would erclude its utilisation lii 
Calcutu dunngn Police invesbgabon or at any ume afterwards before the commencement of the enquiry of 
trial, IS to read it m a strained and unnatural sense. Pa&cheowrl Oatt,62C.67and 13 C69S(F3 } disapproved^ 

9 Object of the leetlos —The object of Police proceed ngs is to collect information as a preliminary 
■step to die production of evidence in a Judicial proceeding against an accused person. For this purpose any 
■person may be examined and any sUtement may be reduced to wnting by the Police but no statement made 
to the I olice (with the exception speafied in the pro>iso to s. 162) can be used as evidence against the accused. 
To these provisions s. 164 seems to be supplementary The 'fagistraie may prepare what the Police may not, 
a record of any sUtement be it coiuession or not, which is made to him before judiaal proceedings 
commence Proof of such sutements is not prohibited on the contrary express provision is made for proving 
the document m s. SO of the Evtdenee A<t (where it is disbnguished from a record of evidence), and in s. 633 
trifra It Is not expressed nor Is it implied in the text of this seebon or m the conte.Tt, that the sutement of 
nn iccused person cannot be recorded unless it is a confession. It is easy to undersUnd tlust the Interest# 
of justice raiy require thit there should be some means o* preparing a documentary record whldi shall be 
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available as evidence of information ehated dunng Pohce investigation, and that tlie power of preparing such 
record, which is withheld from the Police as to statements made to them, should be conferred upon a 
Magistrate, as such, as to statement made to him The distinction that is made in this section is between 
statements that are confessions and statements that are not , and not between the persons by whom statements 
of either character are made, and it is made for the purpose of prescnbiiig different modes of record The 
section certainly IS not intended to make Magistrates the instruments of Police, for the purpose of recording 
statements at the desire of the Pohce, irrespective of the d^sre of tlie persons produced for the purpose of 
making statements , anditiseasj to conceive circumstances under whtdi a Magistrate would be full> justified 
in refusing to record the statement of a person accused or not accused who was produced by the Police for 
the purpose, although the statement was not a confession, P iowdi-n, J , 2 P. R. 1893. 

3. Section applies to ‘statements of witnesses* as well as to ‘confessions' of persons who may be 
charged — This section authorizes a Magistrate to record the statement of a person who appears before him as 
a witness, as well as the confession of a person accused of an offence, 2 B. 543. The section provides fof the 
recording both of statements of persons proposed to be called as witnesses and of persons whom it is proposed 
to charge with an offence The former are called statements of persons and are recorded on oath, and the latter 
are called confessions and not recorded _on oath, but m tlie manner prescribed by sl 364, 5 S. L. B. 174 ==* IS 
Cr. L. J. 33. The word ‘ statement ’ here means the statement of a w itness, as opposed to the confession of the 
accused. The metliod prescribed for recording sudi statement is strongly confirmatory of this view, 
Mvcueas, CJ , 2 C. W. N.702. If die term ‘statement’ was intended to include statements of accused persons 
as well as^those of witnesses, it must have directed the former class of statements to be recorded m the maonec 
prescribed in s 364, instead of directing as it does, that statements within the meaning of the section are to be 
recorded in the manner in which evidence is reoirded while confessions are to be recorded in the manner 
prescnbed in s. 364 The reason why this section provides only for recording that class of statement of the 
accused which are or purport to be confessions and does not provide lor ibe recording of statements of accused 
persons other than confession is that the section relates to a stage of the case namely, the folice imestiga 
tlon stage, at which statements of the accused which are other than voluntary confessions, and which are 
to be elicited by this examination are not intended to be obtained iroiii him Ptr IUnnerjUi J 
2C.lE2'.If.702 at p.719. Out this view has not been generally accepted. 8 U. W. N 925 8S.L R 174“I3Ci^ 
L. J. 33,9 M. 221. Section 164 distinguishes sharply between statements of witnesses and confessions of accused 
persons The same utterance might be regarded as a confession from one point of view and as a statems^ 
from another point It all depends on the connection in which and the purpose for which it is sought to be 
. ' ‘statement 

>rded its use 

! 1 I ; I III..” t’ ins l64of 

the Code is not limited to a statement by a witness, but includes dial made by an accused and not amounting 
to a confession. Such statements must be recorded under the section, and cannot be proved orallv by the 
recording Magistrate when not so recorded, 49 C 167. 

Where an accused person makes a statement belore a Magistrate undei s and the statement vs not 
a confession, but is of a self-exculpatory character, it is still admissible in evidence against him athi-. trial is. 
evidentn! of a fact relative to the prosecution case, 4 P. 327. 


n.— AT WHAT STAGE BTATEUENTB, ETC., MAY BE RECORDED. 

4. Section applies only to coBfessioDS made doriog InvestljatloB or after inTestlgatlon j"** 

Inquiry or trial. — A confession under s. 164 must be made eitlier in the course of an investigation un er 
XIV or after it has ceased and before the rximmencement of the inrjuirj or tnaL The condition requiring 
confession to be prior to the commencement of the inquiry or tna! is only imposed when tlie inves iga ion 
cevsed, and not when it Is made in the course of ihe Police investigation. Where a number of pereons w 
arrested on Uie Isl May , and the confessions of some of them were recorded on the 4th and 5Ui, vv n e o i 
were brought in subsequently and tlieir confessions taken while tlie Police investigation was Uien 
going on, and on the 17th an order under s I9« was obtaiiied and the Police report sent m, and on the next U y 
the examiintion of the prosecuuoii witnesses begaa //cW, that the Magistrate did not take cogiurance un 
B I'M) ol the Code, nor did the inquiry commence on ilie 4th and tfnl the confessions were taken in the cou*^® 
of an Investigation under Ch-ipitr Xl\ , 8 C. 954 and 5 A. 253 are no longer h\i , 32 C. 1083 duhntunhed 
3T C. 467 -It pp. <94—497. 
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5. Section Applies ealj to ttAtemenU recorded before Inqelry or trlel eoromencee.*' Where dunng an 
inquiry under i. 202, the Magistrate recorded a statentent made by a person against whom the complaint was 
filed, held, that the statement cannot be considered as having been recorded under this section or s. 364 , and 
being a statement madewhenthe deponent was m the position of an accused person, cannot be evidence, 82 ft 
1085. See also 18 P. R. 1891. 

f 1 

III.— ADMISSIBILITY IK EVIDEHGE OF REGOfiD MADE UNDER THIS SECTION. 

6. Admbiiblllty of statemeaU made la the Absence of the acensed —Statement of witnesses recorded 
under s. 164 in the absence of the accused cannot be used as evidence against him They are admissible only 
for contradicting the statements made by the witnesses at the trial and not for any oilier purpose. 17 0. C. 363. 

7. AppIicabllUy of i. Si, Evidence Act dlscassed.— It is not dear how s. 91 o\ the Ewlence Act can 
apply to a confession recorded under this section, for. an extra yidicial confession to a Magistrate is not a matter 
required by law to be reduced to wnting , it is merely a matter which a Magistrate is authorized to reduce to 
w-nting In this respect it differs from an examination of an accused person tinder s J64 which is a matter 
required by law to be reduced to writing A confession retarded in due conformity with this section is liable 
to be exduded if it appear to be irrelevant under s. 24 of the Evidence Act and a fortion, one irregularly 
recorded should be so liable, 82 P. R, 1887 ; 21 P. R. 18S1. .Slr^ also 33 M. 413. btatements m'lde by the accused 
in a departmental inquiry are not confessions within the meaning of s 164 and are therefore not matters required 
by law to be reduced to the form of a document. They are legally admissible m endeiice although they are 
wanting in the formalities and safeguards presaibed by this section, 36 A. 822. See 3 P. 872. 

8 Effect of a. 21, Evidence Act— Relevancy of admission of accused —S 2! cA the Evidence Act, riQ 
doubt lays down the general rule that admissions are relevant and may be proNcd as against the persons who 
make them, but that rule must be taken subject to the speciaJ provisions relating to confessions and state- 
raents of accused persons, enacted in ss. 24, 26 and 26 of the Evidence Act, and ss 164 and 364 of the 
Criminal Procedure Lode. Were it otherwise, confessions and staiemeiits of accused persons which are not 
recorded in accordance u ith the requirements of ss. 164 and 364 of the Criminal Procedure Code might nevertbe 
less be proved as admissions by the accused, and the wholesome provisions laid down in those two sections 
practically reduced to a nullity This could never have been intended. Per Bvnckjee, ] , 8 C. W. H. 702 at 
p. 714 ( 8 ft V. N. 22 \ but in 87 C. 467 it was held tliat sections 164, 342 and 364 of the Code are not exhaustive, 
and do not limit the generality of s 21 of the Evidence Act as to the relevancy of admissions, RatAnlal 679 
referred to and doubled 

9. Coart nay reject confession duly recorded and pnrportlsg to be msde volaatarily.— it is open to 

any Court under s 24 of the Evidence Act to reject a confession tendered by the prosecution if any ground of 
exclusion specified in that section is made to appear, notwithstanding that it has been duly recorded under this 
section, and notwiilisCanding that at the tune of rdcording. it appeared to be a voluntary confession, but the 
circumstance that confession purported to be made voluntanly is one to be taken into account, and is a fact of 
which the accused person may reasonably be expected to give some satisfactory explanation, 81 p. R. 1887. 
See also 6 ft L. J. 683. Rut a confession under this section made to a 3fagistrate other tfian the commitung 
Magistrate, if tendered on the partcof AhCiCrown, cannot be rejected on the sole ground that the accused had 
been a long time in the hands of the Police, Rat aoIaI 720. < c, - o < <. 

10. When prisoner does sot ceAte to be la Police castody.— When a prisoner in Police cusuxly is 
brought before a Magistrate for the purpose of havung his confession recorded, he does not cease to be m the 
custody of the Police, even though no Police-officer is in the room while the confession is being recorded, 
RatADlal 855 ; but the confession is none the less admissible if It is taken in conformity with the strict provi- 
sions of the law by a Magistrate, 24 P. W. R. 1909 « 10 Cr. L. 3. 984; RAtAolal 720, 

IV.— COMPETENCY OF MAGISTRATES TO RECORD CONFESSIONS, ETC. 

11. Only VagistrAtcs not befag Foliee-eflieerf cab reeerd.— PolictMifhcers having magisterial powers 
nre not competent to record statements or confessions under this section, 1 ft 207 j I7 B. 485. But it was held, 
in Burma llial a Magistrate exercising Police powersaod possessing the inJe of a Poljce^fficer, can record a 
coniession, bui a .Magtstrale so doing should be exceedingly careful to record fully the circumstances under 
which be records the confession, both tn order to show that the confession was vxiluotanly made and also that 
he has. so fir as possible, divested himself for the time being trf his Police authonty and of his Police surroundings 
or Ollier signs of such authority before proceeding to record sudi confession, 7 Bap. lOO. 
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13 HoaoT«rjr H&giittRte caanot ceceed anleu tpeciallj enipoirec«d«— An Honorary Jtlagistrate who ts 
a member oi an independent Bench with third-class powers and who is not specially authorized in that behalf 
cannot act independently (i e when not sitting on the Bench) and record statements or confessions under this 
eection 29 C. 433 

13. Village Uagistrates not to record coafesaloos —Village Magistrates are absolutely prohibited 
from reduang to writing or taking the signature o! an accused person to any confession or statement whatever 
madebyhim. Madras GO No 2883 J daUd Vlth Dece nier 1887 as amendedby GO No 1881 dated\st 
Novenber 1909 

14. Confessions may be recorded by a Magistrate subsequently condacting Inqairy or holding trial — 
The cases in 3 C. 954 and 10 Bom H. C. i66 svere decisions based on the Code of J872 and are no longer law 
It IS now provided that every Magistrate may record a confession the word every being substituted for 

any and the explanation has also been added. These alterations make it dear that it can no longer be 
contended that a confession recorded by a Magistrate who aftersvards holds the inquiry is outside the pro- 
visions of s 164 37 C 467 at p 499 Howsoever a confession may have been recorded whether under an 
investigation or during a judicial inquiry it is no longer matenal because this Code {of 1898) has placed 
them all on the same footing in regard to the means oi providing a remedy fora defect in recording such a 
statement At any rate in whatever stage of the proceedings the statement may have been recorded if it was 
admissible as evidence it would not become inadmissible because the Magistrate may have thought proper to 
conduct the subsequent proceedings m the case 3C.W N SSSatp 391 A Magistrate is not debarred from 
recording the confession of an accused person the circumstance that if ma> afterwards be his duty to hold a 
preliminary inquiry RatanUl 121 

15 Confession before a Magistrate not having jarlodhtion la the case— The practice of taking 
pnsoners before Magistrate not having jurisdiction in the case for the purpose of getting a confession recorded 
» not generally desir'tble but suclva confession legalfy admissible in evidence when duly proved 7 B H C. R. 
Cr Ca S6 , 24 p Y7 B. 1909 a 193 p L R 1909 w 10 Cr B 4 584. But such a confession cannot be used without 
evidence being given as to the identity of the person who made the confession. There is no presumption under 
s 60 of Ue Evidence /fcl 11 C. 880 Compare 8 P W R 1914 » 18 Cr L J 6 

16 Magistrate directing Police Investlgatioa not disqualihed from recording statement nndtr thU 
■eetlotu— It IS the duty of the Magistrate who d rects a Police investigation or who holds a preliminary inquiry 
under this Code to record statements under s 164 It is his duty to see that nccused confesses voluntarily and 
To record his confession truly The Magistrate is not disqualified from performing those duties merely because 
he took part in the Police snvesugaiion. On the other hand the Magistrate s personal relations with the 
investigating Police should not be sudi that an accused who had been forced to make a false confession by 
the Police would think It of no avail to tell the truth to the Magistrate 5 B. I> R 81=12 Cr L J 489 

17 Confesstloa before » foreign Gout — A confession made before a foreign Court cannot be used 
against an accused person unless it is sworn to like confessions made to pnvate persons Weir H, 125 A 
confession made by an accused before a Magistrate in a plative Stale cannot be admitted into evidence under 
S 80 of the Evidence Act The Magistrtate recording the confession must be examined to prove the confess on 
before it can be used as evidence 18 Bom L. B 261 *»8 Bom. Cr Ca 197 = 19 Cr L J 433. See, however 
12 A 895, 22 B 238, 2 P R. 1909 In the last ca$« il wa.'. -held that a confession Jaade io a Magis- 
trate m a N itive State was admissible m evidence m a Jnal in British India if it is duly recorded 
m. proceedings under and in the manner required bj the Code. Sucli a confession Is none the less 
admissible even though the provisions of the Code have not been in every respect stnclly observed 
pro nded the accused has not thereby been prejudiced on the menLs and the fact that he made the statement is 
proved by evidence The mere fact that tliAStatement was aauaHyvrntten not by the Magistrate himself ut 
by the Munshi does notin any way Injure the accused as to his defence on thements. But a confession so 
recorded Is not entitled to the same weight as a confession recorded by .a British Magistrate iti strict con plivnce 
with the term oI ihe Code and Courts should-hesitate to convict the accused upon sudi a confession snndin^ 
alone 8 P R. 1907 

1T«A Confetslon recorded oaUide BrlUsh India by a Magistrate bavlog JarUdlctlon la British 
ladla.-~ll fs very doubtfi I whether a Magvsirate having junsdicUotv within a district In the United Provinces 
who taken down a cnniession in a place 01 tside Bntish India {e g In the State of Cwnlior) in connectio 1 with 
an offeice commuted In ihni distnci does thereby reondor tvs jiower to reconl a confession will in the 
meaning tfa. let t f ih~ Cr l*r<x.Codc 19 Jl. L. j 3sa 
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V.->DDTIE8 AND POWERS OF MAGISTRATES IN RECORDING 
STATEMENTS AND CONFESSIONS. 

IS. Nfttare cf U»£iitr»t«’a fuetloa nader the teelieii.-~A Magistrate acting under this section is 
neither taking part in the investigation by the Police, nor acting Judiaally {See 1899 1. W. N. 39 ) This 
Chapter gives him no power cither to require theattendanceof any person or to examine any person, nor Is 
there any obligation imposed upon persons making stitements to a Itlagistrate corresponding to that 
imposed by s. 161 upon persons interrogated by the Police. It seems that a Magistrate has no power to 
administer an oath or aRirmation to any person whose statement he records His function is simply to prepare 
■v record \n die manner and subject to the conditions piescnbedin diis section. A Magistrate before whom any 
person is brought up by the Police witli a view to exercising his magisterial powers under this section is at 
liberty to endeavour to ascertain from him whether he IS ‘disposed to make a statement of his own free will, 
and until it appears that he is so disposed, the Magistrate is at liberty to bring to his notice that he is not under 
any obligation to make a statement, and that any statement he does make mny be used against him. A state- 
ment may of course, be though It IS not spontaneous to the extent that the idea of making a state- 

ment h.is been suggested by some person, as for instance, by the Police-officer /Vr Plowdsn, J , 2 P B 1893. 
Bu» as regards administering oath to w itne», see Note 28 below 

19 Duty of Uagistrate before reeordiog eoofesiiens or itatements— Notifications ~N'o Magistrate 

should record any confession or statement under this section, until he has first recorded m writing his reasons 
for believing that the accused is going to make such statement voluntarily and until he has explained to the 
accused, that he is under no obligation to answer any question at all and warned him that it is not intended to 
make him an approier and that anything he say's will be used against him. » If the Magistrate has a doubt as to 
whether the accused is going to speak voluntarily, he should remand him to the sub-jail before recording the 
confession or st-itement, such confession or statement should not many case be recorded nor the warning 
abovementioned given m the presence of the Police-officers who have arrested or produced the accused, 
and if m any case the Police desire to use igainst others the information given to them by a person 
ta custody, they should apply lor sanction to make that person an' approxer and a statement under 
this'sectioh should not first be takbn from him.—^At^ CO A'o 2883, Judicial dated \Tth Decern, 
ter, 1887 [/<ia whole of the G 0 /rotn which the above ts att extract and the represeixtalion of the 
High Court which led up to it, are worth careful study\ It is desirable that Magistrates should act 
■with deliberation in examining persons brought before them for the purpose of making confessions, and 
should, -as far as possible satisfy themselves that the confession is voluntary, and this, not merely from the 
declaration of the accused, but from an attentive observation of his demeanour U’tlkws, p 2. In cases sent 
to Magistrates, in order that the confessions of accused persons may be recorded under this section the Magis- 
trates should invanably satisfy themselvei that the confes-sions ire voluntary, by all means in their power, 
including the examination ofthe bodies of the accused whenever feasible and ^ould the accused persons 
consent to such exam'ination. The record of confessions should distinctly show whether the bodily examination 
has been made or not and if not made whether the omission was due to reluctance on the pan of the accused 
In the event of such examination revealing prtnta Jaeu grounds for suspecting violence, the Magistrate 
should have such accused persons examined by a medical officer Bom Govt Caz Pt J, p , Bo*n. 

H CCr C*r,p 19 

20 Tolantary character of confession should be first ascertained. — N'o hard and fast rule cun or 
-should be lild down hs to the procedure which sitould be adopted when an accused person is placed before 
the Magistrate for the recording of a confession, but it Is not suffiaent to put one comprehensive question 
as to the nature of the confession or to make a note at the commencement of the record that the accused has 
been warned not to confess through any fear or inducement and that the Police have been removed. A 
Magistrate ought, by putting questions which occur to him to make himself consacntionsly satisfied that 
the man is a free agent and that the coofessioo he makes i-* a voluntary confession and that be has not 
been forced or deceived into making it, 19 Or. U J. 8M (Oadb) , 29 B. 8*3. See also 18 Cr Z«. J. 721. 
Where a Magistrate recortled a confession ot the accused under this section without first satisfying 
himself about its being voluntary and then at the end of it pul one comprehensive question as to the 
nature of the confession. It was‘Ar/</ thathe had not complied with the provisions of-^is section, which 
■dearly denote that the XJagistrate should not proceed to record any confession unless he first had reason that 
the person was about to make it \oluntanly and that he should therefore, have begun by enquiring into that 
point. Tlie unjustifiable violence it«ed to the accused before his arrest, the illegal detention of the accused m 
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Police custody for more than 24 hours after hp» arrest and the marks of "violence on hiS person unexplained 
are sufficient to vitiate the %oluntary character of the confession of the accused and to make it admissible m 
endence 1 Bom L, R. 357 Unless the Magistrate has made a real and substantial inquiry as to the voluntary 
nature of a confession a confession e\en before him is inadmissible in evidence, SL B R 173»4Cr L J 198 
The omission of the Magistrate to question the accused before recording his confession is a fatal defect rendering 
the confession inadmissible 3 L B R. 213 = 4 Cr L J 338 See also 3 L. B R 1. In 40 C. 878 it was, howeter, 
held that the fact that the Magistrate insteadjof asking the accused about the voluntary nature of the confess 
ion at the commencement of the confessional statement asked him at the end was merely a defect of form 
that did not alter the character of confession In 8 Bom L R 950 it was laid down that the questioning need 
not precede the taking of the confession 

21 Duty of Magistrate recording depositions of witnesses sent np by the Police —A Magistrate should 
abstain from recording the evidence of witnesses sent up by the Police unless he has some assurance from them 
that they attend voluntarily and are making statements to hint voluntarily In the case of an accused the 
Magistrate is bound to make a certificate to that effect In the case of witness too it is important there should 
be equal safeguard altliough they are not required by law 7 C. W N 34S See also 4 C W H 49 A 
Magistrate ought to be so satisfied before he proceeds to record the statement or confession S A 233 > 

3 a w N cm 

22 Impropriety of taking down statements of witnesses with a view to fix them to those statements 
— Where a witness made a statement before the Police incriminating the accused and the Poltcesjfficer without 
attempting to expedite the completion of the investigation or sending up the whole case to the Magistrate sent 
only that witness to be examined by tlie Magistrate under the section and the Magistrate examined her and 
recorded her statement as that ot a witness and added a note lhat the statement was taken m the presence of 
the accused who had an opportunity to aoss-examtne her but did not do xo Held lhat this section was not 
intended to enable the Police to obtain an mcnminatmg statemeut by some person and as it were to put a seal 
on that statement by sending m Uiat person to a Magistrate practically under custody to have her examined 
before the judicial inquiry or trial and therefore compromised m her evidence when judicial proceedings are 
regularly taken It may be observed that the law does not require that m the case of a witness so examined 
tliere should be a certificate after proper inquiry that the sutement has been voluntarily made but the law also 
expressly protects a witness trom unnecessary restraint or luoanvenience at the hands of the Police A 
statement thus obtained always raises suspicion that it has not l>een voluntarily made 27 C 293 ^ir^also 
7 C. L J 246 ss 7 Cc L J 319 where it was held that m a trial by jury die Judge ought to tell the jury lhat 
evidence ot witnesses taken under this section for the purposes of pinning Uiem down to certojustatements 
must be accepted with a great deal of caution. It is highly improper for a Magistrate to take during the 
investigation by himself of a criminal case the staiements of certain witnesses on solemn affirmation out of 
Court and in the absence of the accused with the avowed object of proceeding criminally against the witnesses 
should they subsequently in open Court deviate from the statements formerly made RataalalfiS See also 
4C. W N 49 

23. Magistrate not to exanlofl or qeestloa the depeaCnt.— Under this section a Magistrate is entitled 
in the course of a Police investigation to record any voluntary statement made by the accused person but he 
is not entitled to examine hunm respect oi tfie facts of the case That power is only given b/s 342 under 
which he may examine the accused id respect of the evidence recorded agpinst blm Jor the purpose of 
explaining such evidence. It is improper to cross-examine the accused 5C. W.R 864, 2 P R- 1893. The 
examination oi the accused must not be made with a view to elicit the truth out of his mouth by constant 
questions as though he were a witness 9 C. P Cr 13. But the mere fact that a sutement was elicited by a 
question does not make it irrelevant as a confession under this section or s. 29 of the Evidence Act though 
such fact may be material on the question of its voluntariness 37 C. 467 at p. 498 j IS W R. 71 referred to 

94 M«it cot bold oat way tadacement— In Wclr II, 137, the conduct of a Magistrate In holding out 
to a pnsoner who had already confessevi the inducement that in case he made a further confession he will be 
ad niiteil as an approver wa< be most improper See Note4tos IR3 

23 Magistrate onght to be careful of the latereata of aceated ai of proieeatloa— He thoald 
eadeavoar to ascertain the trath —In recording confessions or incnminaling statements of accused jx,rsons 
■1 prclirn nery iiv|uin<n die Magistrate ought to be as much careful of tie interests of Uie accused as of llie 
;-n>H«-cut on to ascertain the truth of tht case and endeavour tliat the Innocent may not l«e convicted or the 
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guilty escape wjth impunity He should always therefore, record Mhether the accused has been brought op 
from the Pobce custody or from the jai! and whether the Policeofficers who made ln\esttgation m the case 
were present in Court while the accused was making his statement IC.P Cr IIS 

S6 MagUtrate bound to warn prlsoaef —The Select Committee say we consider that a statutory 
obligation should be Laid on a Magistrate acting under this section to warn an accused person about to make 
a confession that the same may be used against him and wre think that the certificate presoibed by subjection 
(3] should record the fact that tlie warning had been giaea Itis now obligatory on eaery Magistrate acting 
under this section to warn the person making a stitement to him that it might be used against him and that 
he IS not bound to make a confession. 

37 Statements of witnesses shonld be recorded by Magistrate when freslw — In some districts it is the 
practice witli the Police to wait for the Chemical Examiner's report before sending up a case to the Magistrate 
for trial It is however of the greater importance in serious charges that the statements of witnesses should be 
recorded b> the Magistrate when fresh. It is contrary to the wish of the Go\ emment to wait for the Chemical 
Examiner’s report in sudi cases but the other evidence sliould be placed before the Magistrate as soon as it 
appears that fritna fane case is made out . — Beng Pot Code p 383 

28 Magistrate can administer «ath— Proseentlnn for false statement — A Magistrate acting under 
this section has power to administer an oath and a diargeof perjury can be iramed with regard to sucli state- 
ments when he IS so acting 16 H 431 A Magistrate acting under this section is a Court acting m the 
discharge of a duty imposed upon him by hw and is therefore authonzed to “idmimster oath under s 4 of the 

(\ of 1873), 29 H 89,8 8 L R 174=.13Cr L J 33, 22A 113 eveittoa sus|>ected person 
8 Bom L.It 539 « 4 0 L.J 183 « b« t sre 83 C. lOSS 

But no oath can be administered to an accused un ler s 341 (4) and t confession recorded on oath. 
i» not a confession and is inadmissible in evidence 10C.P Cr 16 He cannot be examined as a witness but 
can be questioned only to the extent and for the purpose -specified In s 342. Hut z/r 3P B 1680 6eei]io 
27 C. 458t where it was held ihzt it was illegal for a Magistrate to administer -in oath to an accused person 
for the purpose of obtainiiii, information on wl ich to take proceedings 

29 It reeordlag a statement under thb leciloo a JndkUI proceeding?— B> the hull Bench deasion 

in 45 B 884 23 Bom L. R. 1, it is he/d that a statement recorded by a Magistrate m the course of a Police 

investigation under s. 164 of the Cr Pro Code Is not evidence in a stage of a Judiaal proceeding within the 
meaning of explanation 2 to s. 193 I F C The decisions m 8B 216, 16 M 421 and 29 M 89 laying down to 
the contrary were dissented from 

30 Magistrate mast not allow others to interyeae in examiolog witnesses —There is no warrantor 

justification for tlie intervention of a third party as a qvestioner direaly or indirectly of a confessing pnsouer 
9C.L.i 663.13C.WH86^1, ^ , V -i' C O C O" T I".! f 0 

VI— CONFESSION SHOULD BE VOLUNTARY,! 

31 Confession mast be free aed yelantarj— A confession to be admissible must be free and 

volunurj that is must not be extracted by any sort of threat or violence nor obtained b> any direct or 
impl ed promise however slight nor by the exertion of any improper influence bi persons in authonty 
because under such circumstances the party may have been induced to say what fs not true A simple 
caution to the accused to tell the truth if he says anything it has been dead^ not to be sufficient to prevent 
the statement being given in evidence and although it may be put that when a person is told to tell the 
truth he may possibly understand that the only thing true is that he is guilty that i.-, not what he ought to 
understand He is reminded that he need not s.-iy anything but if he says anything let it be true B v 
futley ICox.TT It is not part of the duty of a Magistrate to tell the accused that anytl mg he may say will 
go as evidence against him IOC. 775 5'«Note‘*6 ’ 

It is not legal to use eitl cr as against the person making it or against hi» co-accused a coniession wh di 
i 9 the direct outcomeof die confessing accused being given to undersund that, if he confessed there was a 
rea-onable prospect of his receiving a pardon. Such ooniessio i is not admissible m evidence 45 A 300 and 
45 A 633. 

32. On whom dots the onus 11« ta prove that cenfetsfea was TOlsatary?— In h nglish Liw die burden 
o proof lies upon the prosecution B \ Thomson (IS93), 2 Q B, 12, v Bose 67 L.J Q B 289 The 
pro«ecution must prove afTrmatively that the confession was free and voluntary Russelton Cmnes p.457 
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also ySrflAjw V 7Vr« /Tinj', 16 C. V.M.705^ 15 Cf. L. 326 (PX) where all the cases are re% tewed. ItJS 
submitted that the law in India ought to be the same Bom. L.R. Jooraal 197. But in 29 B. 168, it has 

been A?/rf that in this country a confession ts Pnma facte admissible unless the accused proves that the 
confession was not \oluntaiy, disapproving of Bom H C Cr Ruhng 3 n/ie98 See also 2 C. W. H. CXXY 
and Atmr Alis Emdence Act p 250 

33. Daration of Police custody is as important element in determmlog the voiantary character 
of the confession.— 'Confession after an accused person has been in Police custody for some time is alwa^-s 
open to grave suspicion 9 A, 528 at p 566; 6 C. W. N.360 The fact and duration of Police custody is very 
properly regarded as having a material bearing on the question whether confession is voluntary or not, IS C W. 
H. 881. When a Magistrate records the confession of a peri>on who had been in detention by the Police he 
must ascertain and record, for the purpose of satisfying himseli that the confession was ioluntar>, how long 
the accused has been In the custody of the Police Where there is no record of such questioning, it is the duty 
of the Sessions Judge to whom the case has been immmiUed to send for the Magistrate and satisfy himsels on 
the point before holding the confession to be relevant, 25 B 843. When it appeared that an accused person was 
illegally confined in solitary confinement for about a fortnight that the Police had access to him that pressure 
was brought to bear upon him through his father, mother and brother, that the desirability of a confession was 
pressed upon him by the District Magistrate as a means of saving himself and his relatives from tlireatened pains 
and penalties, that his father was illegally arrested and detained in hajut for a long time without any charge, 
that he then made a confession which was recorded without legal precautions and in the immediate presence 
of an officer who was the head of the Police and was officially and personally interested m the case and who 
put incriminating questions to accused and helped ID amplifying the confession, and finaUy that the confession 
was retracted as soon as the accused was produced m Court Held such confession was not voluntary and 
not admissible m evidence, 9 C. L J. 663, 15 Cr. b 3 633 (0) , 1685 A. W. N. 59 

34 Yelantarlness ot coDfessieas ihoatd appear at the beginning of a itatement— The fact that com 
iesston ts made voluntanly, and that the accused was warned that he was not bound to make it, should appear 
at the beginning and not at the end of the statement, Weir 11, 136 The only questions permissible are as to 
whether or not the confession is made voluntanly 10 B.M C R. 166 at p. 175 , 17 C, 862 at p. 871, incnmtnating 
questions are highly improper 

39 Dnty of Appellate Coert when Yolentary natnre of confession U impagned —The Court of Appeal 
is not precluded from inquiry into the nature of a confesi>ion to see whether it was voluntary or not because 
the recording Magistrate attached at its foot the memorandum prescribed m s 164 It is a duty clearly 
incumbent on the Court of Appeal when the spontaneity and voluntary nature of the confession is impugned, 

9C.L.J.683 


Yll.-FOBMALITIES TO BE OBSERVED AND 0H1B810NB THEREOF. 

1 36 Formalities to be observed In recording confessions.— Whenever a statement or confesMon is 
made lay any person m the presence of a Magistrate under this section the Magistrate, in order to make u 
admissible as evidence against such person, should specially record the circumstances under which the 
' statement or confession is made, and in whose custody the person is at the lime, and he should carefully 
' observe the following formalities — 

(Ij Every question and every answer must be recorded in full 364). 

(2) The signature or mark of the accused person must be affixed fs 364 ). 

(3) The Magistrate must make a memorandum at the foot of the confession as stated at end of tius 
section— /fcnw O' Or fi 1 Stei B. 219 and 25 B. 188. 

37 ProvUioQ at to the mode of recordlag eonfestioot are naadatory —The provisions of tins section 
read with s. 364 are imperative and s 533 irt/ra will not render a confession admissible where no ittcmpt at 
all has been made to conform to its provision. /Vr Pxrker, J , 9 M 221 That section does not contcmphte 
to I’Tovide for any non-compliance ividi the law m tins respect, b 53J would only come into operation 
wrben a confession or other statement of an accused person recorded under this section and under s. de4 
wr»3 tendered i «i a confession tendered in direct violation of those sections would not be a confession recorded 
under them, and ihe recorded statement to be mned must mem a stitement recorded in accordance with 
the provUtont of ihe Act md not in violation of tiiem. li may be argued that, if the Magistrate recording the 
confr^ion rcconls It Jn a Imgingc other thm that directed by law there is on his pirt a non^omplnnce with 
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the pro> ision*: of the Uu w hich is cured b) s. 533 as mucfa as noivcompliance with an) other provision but there 
IS a difference between non<ompliince, an omission to do something which a person is directed to do and a 
direct \noUlion of the law and the section seems to assume that the confession has been recorded in accord- 
ance with the proMsions of the law It is a section which provides a remedy in cases m which certain 
provisions of the law ln\e not been full) complied with bj the Magistrate and operating as it does against 
the accused pepjjn and not in his favour, it must be stnctl) construed It would we think be extremely 
dvngerous so to construe it as TO include not only omission to comply with the law but infractions of it Per 
MAcriiERsoN and Hitt, JJ, In it C. 862 nt p. B71, Oout/ed tn 18 a 819 and dmentedfroin w 21 R «3 and 
23 R 231 But failure to comply with the rules prescribed b) Government whidi have not the force of 
law does not preclude admission of evidence to prove the character of the confession but such a failure 
might be a arcumstance to be considered in (leading the question whetlier the confession is made voluntanly 
or not 33 M 413. .Srr also 4 C. 696 

The record of a confession , did not show tliat the accused was warned b) the Magistrate that he 
w av not hound to make a confession and djd not m dear terms show that the accused had been asked whether 
the statement was made voluntanf) The Magistrate wasexamined and he deposed that he had cautioned the 
accused and explained to him that he was not bound to make a statement but that if he did so it might be used 
in evideice against him. Held that the confession was admissible 3? 872 (2Ii 823 dissented from.) See 
also 6 L. 88 


33 Police efBeers not to be present at Coafeuloaa or statemeats.— A confession or statement should 
not in an) case be recorded nor the warning that ai^rthing he says will be used against him be given in the 
pre ence of the Police-officers who have arrested or produad the accused. Madras CO Ha 2883 J, dated 
XT th December 1837 asamendedb} GO Aa 1481 J dated 1st Havember 1909 It is not destrable that the 
Policeofficer making an investigation under this Chapter should be present when a confession is recorded 
under this section uor should any Police-officer remain in the Magistrate s Court, except such as may be neces* 
sai) to secure the safe custody of the accused person which however can usually be doie by the Magistrates 
attendants other than Pobcemen The record of the arcumstances should include a statement that these 
requirements have been complied with.— .5<wi H C Cr Ctr p 2. A Policeofficer should not be allowed to 
suggest questions to be put ‘Hiough a confession so taken would not be inadmissible 'is evidence the Court 
would not attach much weight to it as such a course wouldsuggest that the Magistrate is not conducting the 
inquiry hirnseU .Sire 9 C L. 4 663. It is highly irregular for a Magistrate recording a confession to obtain 
from the Police a report of what the accused is alleged to have stated to them before he begins to 
record the confession In 11 C. !■ 4 273 s 11 Cr L. 4 247, it was held that a confession taken in jail b) a 
Magistrate with the Policeofficer m the next room and subsequent!) retracted could not be acted upon unless 
supported b) very good corroboration. 

89 Confession recorded In * different language — It seems that the provisions of this section as read 
v»ith s 3$4 would not be complied with vvhere answers made by an accused to a Magistrate in one language 
are taken down in another unless it could be shown that it was impracticable to have taken down the 
answers m the language in which tlie) were given and further that there would be grave doubt if such a 
defea could be cured bys 533 IS C.S9S See 17 C. 862; IB C. 549, 2C. W N 702, 9H 224, S&618 (Note} 
= 1C.L B 1,14C.S39,21B 40Satp.501, 23 B 221, 1892 X W N 60, 10 0 a 112*6 Cr L 4 Blj22]a817 
A Magistrate when recording a confession put the question to the accused in filaratht and the accused gave his 
answers in the same language but the Magistrate recorded the confession In English After the examination 
wa concluded the Magistrate read out the confession sentence by sentence and the Shensiadar tnoslaled 
it into Maralkt an I then the accused admitted it was correct held having regard to the provisions of 
S.533 and the pirol evidence of the Magistrate and ^ Shenstadar eX tlie trial tliat the confession was 
-idmisaible and that the error had not prejudiced the accused as to his defence on its merits 4 Beta. L.R 783, 

V 1 ere 9 M 221 u. dtslmguuhed 


40 Tranilatlea of confeuloB ihocdd be filed with record.— Whenever a confession recorded under 
' . 1 «. c _ _ I c., nslation 

• under 


41 CoafenioB recorded by MagUtrate'i clerk.— Although the terms of ss. 164 and 3i>4 are to be 
n«t) observed b) the Magistrate actuallj taking down the confession himself the defect of a oanfessio 
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ha% mg been recorded by the Magistrate s clerk can be cured under s S33 by e'camining the Magistrate, 2 P- 
1909. See also 14 C. 539 5 but a Police-officer ought ndt to bd employed, 9 C. L. J.-55. 

42. Statement made throogh an interpreter in a language other than the Ceart langaage.~-When the 
statement or confession is made through an interpreter in a language other than that of the Court, it not 
necessary that it should be recorded m that langu^e The language m ivhich it is conveyed to the Court by 
the interpreter is the language in which it should be recorded, S C, 828. 

43. Refusal of accused to sign confession.— An accused person who refuses to sign a statement diade 
at his trial in answer to questions put by the Court commits no offence punishable under s 180,1 P C, 4B‘1S5 
3 t. B, R. 199. See 10 B. H. C. R. 166 at p. 177 as to the object of requiring the accused to siga See also 

9 C. L. J. 85. The sigmture is unnecessary when the confession is made to the trying Court, 3 C, 756. 

44. Thumb-impression is not signature. — Where a document purporting to be a confession ot an 
accused person who was able to write, bore a thumb-impression close to the printed words ‘ signature or 

oj the accused ' m the place where if he had signed, he would have placed his signature , held, that the thi‘'>i^ 
esston was not a signature within the meaning of s 3 (52) ot/he General Clauses AclXoi 1897 and there- 
fore the proMsvows of this section had not been complied with, 32 C. 550. 

45. Signature of Magistrate essential.— The record of the confession as well as the memorandum rnust 
be signed by the Magistrate, 3 C. W. N. 387. The section does not require a memorandum that a slalemstlt as 
distinguished from a confession was made \olunianly, 27 C. 295. Having regard to s 533, the follow'ing 
decisions are no longer law, 10 B. H C. B. 497 ; 5 C. 954 » S C. L. R. 297 ; 5 C. 958 ssr 6 C. L. R. 353 , 4 C 696 ; S d- h. 
R, 209. 

46. Irregalarity in making meiaorandnmv— A confession does not become inadmissible merely 
because the memorandum required by the lawto be attached thereto by the Magistrate has not been written 
the exact form presaibed, 3 A 333, but see 6 B. 283. Rut such a confession cannot be admitted under s 80 of 
the Evidence Act without proof of its having been properly made, 7 C. W. M. 220. See also 9 M. 224 ; 16 C. S49 , 
12A.S96i 80. C. 395 , 2 P.R.l909t 15 N. L. B. 19 ~ IS Cv. L. J. 243 joUomng 7 C. P. L. R. 14 and » 0.673. 
5're also 6 k. 58. also ^ote 37 above 

47. Omission to record the circumstances under which confession Is made.— The omission of the 
Magistrate beiore whom the confession o! an accused person was made to record the circumstances that 
the accused was not mthe custody of the Police at the time does not invalidate the confession, if the require- 
ments of the Code were complied with by the Magistrate when he recorded the confession, Ratanlal 534 j 
5 C. 958. 

48. — Recordmg confession in narrative form. — The confession of an accused person was recorded lU a 
simple narrative form instead of m the shape of question and answer as required by s 364 Tliere was nothing 
in the character of the confession, or in the circumstances of the case to lead to the inference that the accused 
bad been prejudiced by the error Held that the error did not aSect the admissibility of the statement 
in evidence, 8 0.616^4 Bom. L.R.785 at p. 787 }9 C.L. J.95 {14 C. 539and23 B.2215 12 C. L.R. 120. Set contra 

10 B. H. C. R. 166 and 497. See also 1909 0. B. R. 1 Ev. 3 = 11 Cr. L. J. 41. 

49. Omission to record that confession was -voliutarUy made.— Where in reply to the questions oi 
the committing Magistrate, the accused made confessional statements which the Magistrate recorded aOd 
subsaibed thereto the following declaration —"The statement made by this prisoner fn my presence ai'd 
heanng is taken down fully It is read over to him and acknowledged to be correct " Held, the statemeiU». 
were not admissible in evidence, the provisions of this section not having been followed, WelP 11, 1*® 
where observalioas are made as to the duty of the magistracy in recording confessions fn 12 Cr. L. J. 15 (A), 
however, where the accused was convicted on bis confession recorded by a Magistrate who omitted to make tjie 
memonndum at the foot of the record to the efiect that he believed that the confession wav voluntarily made, 
the Judges of die High Court before whom the case came on appeal sent for the Magistrate who deposed tliJit 
he tiehcvcvl that the confession vvis voluntanty made and that he fnadveriently omitted die words The Judge* 
held that though ordimnly such a statement msde by the Magistrate would be received wiUi full confidence, in 
the circtimsvaivceR ol the case they wowW not net on the cuntession See also BO.C.895; 2P, R. 1909 { 6 L. ISS- 

50 Memorandera referred to la a. 364 not neeesaary.— Under the present amendment it is obhgatoiy 
on the Magistrate to cenifj that die warning v»^s given to the accused that If he makes a confession the same 
would twl ug-iJnst him. Therefore, (utiission to reconi such certificate would Iw lllegsl 
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Sl> Reeerdiaj m&y b« ciamUed to prore ttAtement volaoUry.— Where a District Magi<^ 

trate refused to make the memorandum referred to to this section, because it appeared to him that the 
statement was iwt the accused s free and spontaneous statement, but uas mnde by him in consequence of 
certain hopes uhidi a constable held Out to the accused, which he thought might probably be realised, the 
Appellate Court directed that the Dsstnct Magistrate might be examined under s. 533 as to the statement made 
by the accused before him and on the District Slagistnte piwmg that the statement was made voluntarily, the 
same uas admitted In exidence, 8 0. C. 393; but see 17 Bern. L. B. 898 » 3 Bom. Cr. & 110, and also 2 P. R. 
1909 ; 12 Cr. L. J. 15 (All ) 

52. ConfessloBi ated In evidence, how qaoted.>~Whenever a statement or confession is recorded 
under this section, the Jfagistrate recording the staiemem or confession should indicate thereon the section of 
the Code under uhich it is recorded, and die Judge or Magistrate who afterwards makes use of the document 
as csidence should quote, at the hend diereof by tis name and serial number, the case or proceeding m which 

such document IS recorded -"Zfpwi H CCr Or, p 3. r j > , 

YIII.— RETRACTED CONFESSIONS. i 

53. Effect of confession snbaeqnently retraeted.— It is unsafe for a Court to rely and act upon a 
confession which has been retracted unless upon a consideration of the whole evidence in the case the Court 
IS ID a position to come to the unhesitating conclusion that the confession is true, i.e, to say, usually unless 
the confession is corroborated by credible independent evidence. 18 A. 78 ; 27 C. 295 ; 23 C. 829 ; 6 8. iZ R, 34 ; 

3 P. W. R. 1907 ; 10 H, 295 , 12 H. 123 ; 19 M. 432. Retracted confesstons'are alwaj's open to suspicion, 22 C. I64 
But It IS not illegal to base a con\iction upon the uncoiroborated confession of an accused person, proiided 
the Court is satisfied that the confession was voluntaiy and is true in fact 30 P. R. 1914 = 264 P. L, R, 1914. 

54 Correbopatlve evidence not absolately neeessapy, bnt generally required.— A retracted confession, 
if proved to be a oluntanly made, can be acted upon along wnUi the other evidence in the case There is no 
rule of law that a retracted confession must be supported by independent reliable evidence corroborating 
It m material particulars, The use to be made of such a confession is a matter of precedence rather than of fait, 
19B.728 |28B.316!20 A. 133 ; 29 A. 434 See 9.\so 18851. W.N.221 ; 5 W.R, 78 ; 8 W. R. 40 { 11 Bom. H. & R 
1ST;11W.R.20S12 W.R.49 ; 16 & W.K. 110S}30 F.R. 1914»50P.W.R. 1914 = 284 P. L.R. 1914 = 15 Cr.l..J.626s 
IS F. W. R. 1915 , 11 P. W. R. 1918. * It cannot be laid down as an absolute rule of law tJiat a confession made 
and subsequent!) retracted by a prisoner cannot be accepted as exidence ot his guilt without independent and 
corroborated evidence The weight to be given to such a confession must. 11 is clear, depend upon die circum. 
stances under which the confession was originally given and the arcumstances under which it vvis retracted 
including the reasons given by the pnsoner for his retraction, ft is obvious that a confession in itself reasonable 
and probable must, if repeated more than once and retracted only at a late stage m the proceedings, have 
greater weight attached to it than a confession made once only and retracted after a short interval There are 
other arcumstances which may go to diminish or to increase the weight that should be attached to a confession, 

21 U. 83 at p 63$23B.316, 2aW.N.637, 16 P. R. 1903 and 24 P. V.R. 1909 = 10 Cr. L. J. 534, 24 P.R. 1910 = 33 
P. W. R. 1910 = 11 Cr. L. J, 604 j 30 P, R 1914= 19Cr.I«.4 626. ** If ajudge believes that a confessioiimadeb^ a 
pnsoner, although subsequently withdrawn, contains a true account of that prisoners conneaion with the 
cnme, the Judge is bound to act, so far as that prisoner is concerned on that confession which he believes to be 
true Where a confession is not supported by the evidence of witnesses, a Judge must examine very carefully 
to see whether it gives those details which indicate that it is a natural narrative of what took place in the 
presence of the man making It and is not at vanance with any evidence in the case which is believed, and is 
not merely a parrot like repetition of a S(oiy put into the man s mouth,” 20 A. 133 at p 134; 10 H. 295; 14 Cr. L. 

J. 179 (Bor ) . 30 P. R. 1914 = 13 Cr. L, J. 626. See also 6 P. W. R. 1916, where 30 P. R. 1914 was followed 

55. Uagistrate mtut inqnlre into all material points. — Where a confession is retracted, it is the duty 

of the Court that is called to act upon it, espeaally in a case of murder, to inquire into all the matenal points 
and surrounding arcumstances and satisfy Itself fully that the confession cannot but be true, 3 Bom. Ii.R.441. I 

Where confessions are retraaed, allegations are frequently made of lU-treatment or other improper inducement j 
^n the isart of the Police Such allegations should be carefull) inqwred into and considered, 8 B. H. C. R. Cr. Ca. I 

126. » 

56. MereretracUonlinoproofofanlawfallndaceBient—Engllih practice different— In this country 
a confession duly recorded and certified under this section is admissible in evidence against the person making 
jt (even though it u subsequently retracted), unless shut out bj the provision of s, 2; of /Ae Bvtdenie Act 
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A mere subsequent retraction of a confession vrhtdi is dul> reosrded and certified is not enough in aR cases to 
make it appear to have been unlawfully induced The law in England is not quite the same as to the 
rele\nncy and admissibilit) of confessions [L R. (1893) , 2 Q. B. D. 12] j as the Court there has to decide whether 
It has been proved affirmaltvefy to be free and \oluntary, 23 B. 168 ; 6 L. 419. 

57. Retracted cenfessions ehoald carry practically no weight agauut persons Jointly tried with the 
raaker_Itisnotmadeonoalh,it is not tested b> cross^xamination and its truth is denied by the maker 
himself who has lied on one or other of the occasions The very fullest corroboration would be necessary m 
such a case, far more than would be demanded for the sworn testimony of an accomplice on oath, 28 C. 689. 
As to the \ alue of confession in joint trials, see 6 B 288 ; 6 C. 279 ; 10 B. L. R. 433 = 19 W. R. 67 ; 10 B. L. R. 453 
(Note) = 19 W. R. 16 } 15 C. W. N 593 = 12 Cr. L J. 288, Sudi a confession cannot stand higher than accomplice 
testimonj which generillj requires corroboration, 4 C 483— 3 C. L. R.270t 10 B. 23l; 2 C W. N. 749} 17 A. 524; 
23 U. ISl , 19 U. 482 ; 15 B. 66 ; 22 A. 44S , 11 0. C 328 » 8 Cr. L. J 393 ; 12 0. & 418 = 11 Cr. L, J.71 ; 11 A. L. 3. 73 
rsl4Cr.L J. 112; 264P. L R. 1914 = 50 P. W. R 1914 = 30 P.R. 1914 = 15 Cr. L J. 626; 163 P.L R. 1919 ==22 
P. W. R. 1915, 6 Bor. L. T. 47=»14 Cr. L. J. 179 j 29 A. 434 As to the proof of confessions made in the absence 
ol the co-accused 5^^ 6 B 124; 7 C. 65 = 8 C. L R. 352 * 10 G. 970. .S'rr also 17 Cr. L. J. 226 = 34 In. Cs.6l2 
(Pnn.ll But 6 li. 419. 

58. Self-ezcnlpatory it&teroeots. — A statement was taken from a woman under this section to the 
effect that another person had murdered the deceased and had deposited the dead body in a certain place 
She pointed out the place where the dead body had beenbuned and delivered up the jewels which the 
deceased had been wearing at the time of the murder This statement was put in evidence at the tnal of the 
deponent and the other person for murder Ne/d, the statement was inadmissible against the co^ccused, 
because though when it was made the deponent ivas a witness she was no longer a witness at the tnal and the 
cooccused had no opportunitj of aoss-exammmg Iter as to the facts and aUegations contained therein 
Further, it was inadmissible on the charge of murder against the deponent herself, who witlidrew the same at 
her tnal alleging that she was coerced into making the same, because it was no confession of guilt on her 
part and she did not implicate herself as a partiapator m the murder, 2 A. L. J. 100 ■■2 Cr. L.J. 59 .Sr^also 
(1911) 2 H W R. 375. But 4 p 327. 

IX.— POWERS AND DOTIES OF THE POLICE. 

69 Pollee*effieer cannot compel wltnese to go to a Magistrate or to make statement— There is no 
proMSion Ol law which empowers a Polic<«>fRcer to require a witness logo before a Magistrate not having 
jurisdiction o\er ilie offence to have his statement taken underthis section, RatanlaHSS S 164 was not intended 
toenable the Police to obtain an mcnminating statement, by some person and as it were to put a seal on that 
statement by sending in that person, practically under custody, to a Magistrate, 27 C 293 The object of s 162 
winch declares that a Pohceofhcer shall not record a statement made to him bya person under examination 

’ ' •• to deal with tlie 

; cer has reason to 

, • send the accused 

and his witness to the Magistrate having junsdiction without delay A Magistrate having no junsdiction can, 
howeaer, record tlie statement of a witness under this section, if the witness appears lolantxnly before him 
See also 7 C. W. N. 345. 

60. Experience of Ur. Justice Straight as regards confessions In this country— Reprehensible coadeet 
of Police In directing their attention to secnrc confeuion. — “My expenence in ihis Court lias conclusively 
satisfied my mind of two things first, that in almost every caseolsenous gnvity or difficult), the pninaty 
object tow ards which the Police direct their attention and energies is, if possible, to secure a confession .secon ly, 
that such confessions, If subse<]uently retracted, IS, an Item of judicial proof, unless corroborated by strong and 
independent evidence, positively worthless It requires no very vivid imagination to picture what too often 

takes place when two or three of these not very mtdiectual or highly paid Pobcc officials arc called away to a 

village to investigate a grave enme of which there are no veiy clear traces. Naturally it is much the e.asier 
way lor them to.1>egin by endeavouring to obtain a confession from the suspected person or persons inste ul o! 
by searching out the clues to the evidence from independent sources, and seeing what extraneons proof there 
Is. Rut, as 1 have more than once been constrained to remark from this Bebdi, tlie effect of this sanction given 
by s. 164 ol tJw Cnmlnal ITocedure Code to n 6fagistrite recording In the course of the Investigation the 
conlcsslom o( accused persons thus obtained, not from the hands of the Police, Is not so beneficial to the 
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eluodation of guilt rs is supposed, for it continuallj happens tliat, white the Police iiave ^eeu occupying 
themsehei m g;etting the confession man} of the tnces of the cntne winch if at once followed up would 
have produced valuable proof have disapjieared To repeat a phrase I used on a former occasion instead of 
working V/ to the confession they work davLm from it with tlie result that we frequently find ourselves 
compelled to reverse convictions simply because beyond the confession there is no tangible evidence of guilt 
Moreover I have said and I repeat non it is incredilile that the extraordinarily Large number of confessions 
which come before us in cnminal cases disposed ofhyrthis Court either in appeal or revision should have 
been voluntarily and freely made m every instance as represented. I may claim some knowledge of, aqd 
acquaintance with the wnys and conduct of personS'^ccuv^ of enme and I do not believe that the ordinary 
indination of their,miiid3 which m this respect 1 take to be pretty much the same with humanity all tlie world 
over IS to make any admission of guilt. I certainly can add that during fourteen years active practice m the 
Cnmtml Courts in England 1 do not remember lial^-dozen insiaiices in which a real confession once having 
been made was retracted. lit this country on the contrary the retraction follows almost mvanaWy as a 
matter of course and tliough I am well aware how this is sought to be explained by a suggestion of the influence 
brought to liearupon the confessor by other pnsoners in havalat the fact remains as an endless source of 
anxiety a id difficulty to those who have to see that justice is properly administered. I say it in no harsh sense 
oi Iisparagement but it is impossible not to feel that tlie average Indian Policeman with tlie desire to satisfy 
his superiors before and the terms of the Police Acts and Rules behind him is not likely to be over nice m the 
methods he adopts to make a short cut to the eltictdaiion of a difhcult case by gettii g a suspected { erson to 
confess 6 A 509 at p 542 

61 Caatlon la relying npan confessions or admissions— Pracaations to be observed In the investiga* 
tion of crime — It is necessary to warn PoUceoflicers against the practice of unduly relying upon confessions 
or adm ssions made by persons suspected of the commission of an offence and thereby failing to place before 
Courts cases fully investigated and at the same time complete and supported by the best evidence which can be 
procured Experience shows that a person guilty of senous enme rarely gives an account of his acts and 
motives in accurate detail Even while admitting the commiision of a aime he will resort to various devices 
whereby he hopes to lessen his cnminalicy fn the eyesof the Court The inaccuracy may consist in putting 
forward false and plausible motives for his act in exaggerating or extenuating as he thinks more expedient the 
SI rrounding nrcumstaiices in introducing other persons against wrhom he entertains a grudge as participators 
in his act or in any other expedient which may at the time commend itself to his braia The Pohee may be 
and often are ted fust into adopting one of the tnaccuraaes and next into supporting it by evidence as to motive 
or surrounding arcumstances and this evidence having no foundation is easily shown at the trial to be 
worthless The pnsoner then has only to retract his confession and the Court has no alternative but to acquit. 

A still more reprehensible praaice is that in which an officer neglects to collect evidence and adopts a con- 
fession blindly in order to save himself the trouble and worry of a protracted investigation.— C P Pol Man 
f 168 Reg and Ord P p 363 

The Inspector-General expects officers in ca»es investigated by them to look out vigilantly for and to 
work tliroughout upon evidence of a reliable charaaer Theenmesare few m number which are not accom 
panied by traces which can be linked together and formed into a chain of reliable prooL All clues should be 
carefully followed up patient inquiry must be made from everyone who is likely to have been connected with 
events which the investigation shows did precede or which may m the ordinary course of things be presumed to 
hvv e preceded the crime. The same treatment should be applied to events which may appear to have accotn- 


tor anu i e c ue i a ; rtiivHjv.u wj u e .• >.>uu w ev» ovei u u o a “ juiiui e i is piuveu 

fvlse or IS capable of being corroborated in whole or in part by good and independent evidence. — Reg and 
Ord N n P s 10 P.K3 

69 Evidence te cerrobarate coafeulena mast be ebtalned— Preseeatlon mast not b« laanehed on 

confession alone— It should be clearly realised that the successful recording by a Bfagistrate of the confession 

of ^n accused person is not a finaL but is rather an initial stage of the im cstigatioa The next step is to obtain 
tlecorrobontive evidence without which confessions mxlinanly am discredited by the Courts. If the confes- 
sion be tnie ev idence in support of some portion of it wnll be forthcoming and should be collected. When in 
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Ws search for corroboratne evidence the investigator satisfies himself that the statements in the confession 
are false he then realises that an attempt is being made to wreck his inquiry, and that it is his business to 
defeat thi^ attempt by collecting independent evidence If on the other hand, the statements are true heshould 
be prepared with evidence to support them so as to secure against the not improbable contingency of the 
confession being subsequently retracted All the rulings of the Courts are to the effect that it is incumbent 
upon the Police-officers to test the truth of confessions in ever) possible way — Beng pol Codf p 377 The 
police are directed never to prosecute upon a confession alone, however spontaneously given The only use 
the> should make of admissions made by an accused person is to follow up every clue so given and to establish 
every fact and circumstance so indicated from other unquestionable sources It will then make little odds 
whether the admission is repeated or not. Frequently, it is far better, when convincing proof can otherwise 
be produced not to allude in the jodiaal prosecution to admissions made before the Police only, but to rest the 
case entirely on the facts established by otlier tesomony — }\)l Maiu^p 95 A Superintendent present at 
the spot would attach no weight to a confession but would, as far as possible, make the evidence for the 
prosecution complete independent!) of it A confession may lead to such evidence but should not be accepted 
as a substitute for It — Bom Pol RTan,p 19 


X.— MISCELUlHEOnS. i 

63. Confession before Tillage ftfagfstrate whether admissible?— A Village Magistrate is not a Police- 
officer and therefore a confession made to him is not inadmissible m evidence,? M, 287 . but if the accused is 
in Police custody, his confession to a Village Magistrate is inadmissible set the explanation tos 26 of the 
El idence Act i. f 

61. Prosecution for false evidence ••.There is no legal objection to framing a charge in the alternative 
under s 193,1 P C against an accused for making contradictory statements one under this section and the 
other before the Court 1908 A, W. N 73 « 7 Cr. t. J. 302 , 22 A. 115. See Notes 28 and 29 under Heading V 

69 Right of aeeaied to have copies of itatements.— Before the commencement of the preliminary 
inquir) against an accused person, he is not entitled either under the general principles of common law or 
under the Code to copies of statements of various persons recorded by a Magistrate under ss. 162 and 164, 
30 U. 666. See Note 14 at p 3S6 

66. Oral confessions —There is nothing in the law to support the proposition that m order to make 
an oral extrajudicial confession admissible in evidence, it must be recorded 11 P. R. 1918 (Cr) But in 21 Bom 
I, R. 1065, Shah, J that oral confession before a Magistrate was not admissible and Haywaro J held it 

otherwise when it was proved by the testimony of the Magistrate. 


*^165. (1) ' Whenever an officer in charge of a Police-stabon, or a Police^ifficer making 
an investigation has reasonable grounds for believing that anything neces- 
S^irch by Police- purposes of nn investigation into any offence which he is 

^ authorized to investigate may be found in any place within the limits of the 

Police station of vvhich he is in charge, or to which he is attached, and that such thing cannot in his 

opinion be otherwise obtained without undue delay, such officer may, after recording m wnting the 

grounds of his belief and specifying in such wnting so far as possible, the thing for vvhich search is 
to be made, starch, or cause search to be made, for such thing in any place within the limits of 


such station 

(2) A PohceMjfficer proceeding under sub-section (1) shall, if practicable conduct the 
search m person 

eSj If he 13 unable to conduct the search in person and there is no other person com 
petent to make the search present at the time, he t” may after recording in wnting his reasons for so 
doing require any officer subordinate to him to make the search, and he shall deliver to such 
suMrdimte officer nn order in wnting, J specifying the place to be se arched and so far as possible the 

•Putins (l> ni •.Wtltut.H I rlh. orUiiMl br Act XVIll of l»t3 « **. 0) br 

!• I•»»r»•^ tnmirukm "oft.r r*.^>nl ov _ »i»doln«* |n>ub-*K (»1 w.ro io«.ftKl by Art XV 111 of IMJ 

• Tt» in l»Tm»d ommu ft». ‘■pwjfvlivr - », tobsmnrl* la oub-M^. (J) mrro •ohnlllglnd by Afl XYIlf of l»li 
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thing for uhich search is to be made ’ and such subordinate officer maj thereupon search for such 
thing in such place 

(4) The provisions of this Code as to search warrants iind the general provisions as to 
searches contained in s 102 and s 103 shall so hr as may be apply to a search made under this 
section 

* (5) Copies of any record made under subjection (1) or subjection (3)shalHorth 
nith be sent to the nearest Magistrate empowered to take cognizance of the ofTence and the owner 
or occupier of the place searcheil shall on application be furnished with a copy of the same by the 
Magistrate 

Pronded that he shall pi\ for the same unless the Magistrate for some speaal reason thinks 
fit to fum sh It free of cost 

Note — Beferrin^to the araendment of this teettoB the Select Committee say Suggestions have been 
made that section 165 as redrafted by the bill goes too far and that it should only permit a search to be made for 
something speafied. We think the utility of the secuon would be largely impaired if effect were given to these 
suggestions but we have provided a safeguard requinng that an officer acting under subjection (1) or 
sub-section (3) shall record in writing his reasons for making a seardi or requiring a search to be made 

Safeguards to protect the individual from unnecessary trouble have been introduced by the amended 
section by requinng the Police^ifficer to record in wnting the grounds Of his belief and the thing of which search 
IS to be made and sub-section (5) it is obligatory to send a copy of the record to the nearest Magistrate and a 
copy to be supplied to the owner on application. 

Notes —1 Provisions for soarehes ss 06—99 The Court can issue a search warrant under s. 06 
or tn he i of that the Magistrate may himself search under s. 105 s. 165 deab with searches by a Police-officer 
and not by a Magistrate 38 C. 433 at p 448 

1 At what Uoio house leareh to he made.— C/iit/rd Provinces Pules —House-search may be made at 
any time House-searcli by night is neither illegal nor contrary to orders still when the search can be 
delayed without danger to the chance of recovering propeny it should be postponed till sunnse. In excise 
eases however search should only be made between sunnse and sunset In excise and other cases the 
senior Police-officer with the sear^ party shall always enter the premises himself and not allow the informer to 
enter the premises without first scarfing irreguianties in this procedure lead to oppression false charges and 
frequent acquittals. — Pe^ andOrd N IV P s IfS p 273 Seeit C,B9Z 

—Search must be made between sunnse and sunset though it is not illegal if made by 
night under speaal circumstances rendenng delay dangerous to the chance of recovenng property etc. In 
such a case the fact must be reported to the Distnct Supenntendent of Police for the information of the Magis- 
trate having junsdictlon. If a search Is required In any place within the limits of another station it can only be 
made through the officerin charge of the latter on the requisition oralorwntten of the former— 

Man 2nd Ed pp 222 and 40Z 

Madras Though the law does not require searches to be made by daylight yet great cfrcuin- 

spection Is required and as a rule daylight should be awaited precaution being taken to get inmates out of the 
house if the case IS a grave one — f/uif Pol Van Vot // ll-l 

S. The condnet of learchei.— Before entering the premises the extenor of the place to b« 
searched will be examined and it will be ascertained whethw there is easy access or opportunity of intro- 
duang articles without the knowledge of the inmates precautions will be taken to prevent this being don* 
while the search is m progress The Police-officer or other persons who are to make the Isearcfi will submit 
to be searched In the presence of the witnesses before he and they go in. No one else should be allowed to 
enter and the search should be camevl through from begtnntng to end in the presence of the witnesses— 

C P Pol Man. p 164 

Madras Pules —(a) Tile law re.yu res that search be made in the presence of two or more respectable 
perso is. If possible the head of the v illage should be present. Care must be taken that these persons observe 
e\ ery ivtn of the search. Great attention must be paid to getting res pectable witnesses and to seeing that they 
• SBb-**<tIon (5) (UM lera kdM by Act TVIIl of i»a 
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aauall> enter the places searched and stand over the searching officer observing ever) part of the Search 
(b) Before entering the premises care will he taken to examine minutely the exterior of the place to be 
searched and to observe whether there is easy access or opportunit) of introducing articles mtliout the knowl 
edge of the inmates A note of this point will be then and there made The persons or the Police^ifficers. 
who are to enter will be scrupulously examined before the witnesses, before going m, not more than two- 
should be allowed to enter and they should search together and in the presence of the witnesses (c) Should 
anytliing be discovered care will be taken to observe with great minuteness all facts and appearances- 
relating to It— whether It would be possible for the article to be placed where found without the knowledge 
of the inmates etc. and a note of the fact should be made then and there The witnesses should 
be innted to give their opinions freelj on these points These opinions should be noted down. Police^ 
officers will be carefully instructed as to the utter futileness of this kind of evidence when the article 
found IS some small common article of no great value easily concealed about the clothes of the searcher or 
easily thrown into the place where found and bearing no proportion to the property lost. District officers will 
vigorouslj enquire into every case m which there is the slightest suspicion of foul play and prosecute every man 
connected with a case in which these practices liave been resoaed to — Jifad Pol Man , yol l,p 113 

4 Search to be la the presence of witnesses —Slrr s. 103 which pro\ Ide that search should be made 
in tlie presence of witnesses The Advocate-General has given as his opinion that a respectable inhabitant 
of the locality is under in obligation to attend and witness a search when called upon to do so byaPobce-officer 
about to make the search and that if he departs without lau'ful excuse before the completion of the search 
without signing the search list he would be guilty of the offence described m s. 187 I P C The offence 
would fall under tlie first portion of s. 187, in case of searches under ss. 165 and 166 Cr P C and id the case of 
"learches instituted upon a search warrant, under the second paragraph of the section (7 A’b 23<j/’l900 

5 Search list ihonld be prepared — A list of all seized things in the course of a search and of the 
places 111 which they are respective!) found should be prepared by the officer supenntending the search and 
bebigned b> the witnesses called updn to witness the seardi Su^ lists will be carefully prepared in trlfoil 
at the scene of search immediately after the search has beei completed, the original being sent with an 
Occurrence Sheet to the Magistrate having jurisdiction the counterfoil being attached to the Station house 
report of the day and the trifoil kept at the station The Police-officer conducting the seirch must have m 
his note book a list of all articles found with full particulars of how and where eadi article was found —Mad 
Pol Matt Vat I p \U 

6 No house should be searched unless aearch wQ] result la fiadlng things sought for— It is a 
common pracuce when a theft or burglary has been committed and for some reason or other tlie Police 
suspect a particular person search this persons house in the hopes of finding the stolen property nndto 
carry off to the lolice post niijthing found in the house though it is not the property of which the Police 
were IQ --enrch and is of -vn everyday descnpuoii rg- pots and pans knives jewellery of trifling value clothes 
and so lorth The artides seized ire exhibited at the sniion house and daimants are invited to come forward. 
The result naturally is that many of the lhliif> are claimed and the person whose house was seardied is 
charged on mobt iirwatisfactor) ev idence with theft of being in possession of stofen property Tfu's procedure 
IS wholly incorrect. Before n Police-officer can seize any properQr he must have reason to believe It to have 
Uf-n stolen or that some offence has been committed with reference to it Vo house should be seardied unless 
there h some reason to believe dial the search will result in the finding of the things sought for — C P I\>t 
Man p 103 

7 Home learch net to be made ou mere lusplcloo of complainant, but on Inquiry into clrcnroitances 
of the caie.— The Indiscnmimte search of houses should be discouraged as much as possible. Tlie spirit of 
this section should be strictly observed. Frequently houses are seardied on the mere assertion of the 
conij laiiiant dial he suspects the owner, without any inquiry Into the circumstances of the cases or die grounds 
upon which the assertion has been made By such procedure the feelings of res(>ecuible persons are wantonly 
oi uaged .— poL Man p 96 

S ipcriniendents of Police and iheir assistants will bring to the notice of their District Magistrates 
instances of seardvwitrants l)cing issued to the Police on sufficient grounds by Sul>Magisirates —Mad P>1 
Mxn VoLfpxu 

8 Reaseni for search to be recorded beforehand.— In every case In which an ofTcer in charge 
of B I ollce-sutlon exercises d e jmuers vested In him under this section lie will record condsely but explicitly 
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in the Station4iouse Register his reasons for deadingto search orcause search to be made in any house This 
should, as s rule, be done before the S H O proceeds himself to the search, or issues his order in ivnting to 
his subordinates. Inspecting officers uill carefully looklnto this matter when examining Crime Registers and 
Note Books and ascertain if the reasons for scarfing were recorded before the search was made— which should 
alu BJ’S be done if possible —/Vjii /V/ Man, Vol t,p IM 

Where the search was conducted by a Sub-Inspector without recording any order in writing and giving 
ids reasons under s. 165 and on the threats of the Sub-inspeaor the accused, on being assaulted struck two blows 
on the forehead of the Sub-Inspector which proved fatal /^//</,that the accused had a right of self-defence against 
the assault on his person and coukl not said to have voluntailiy caused death and ivas entitled to an 
acquittal 23 A, L. J. 1037. 

9. Perions empowered to learch —Under s. of Act V of 186t it has been declared that the Extra 
Assistant Superintendents of Police, attached to a detective department shall have the powers of officers in 
charge of Police-statious for the purpose of searching houses m eadi district where they may be employed. 
They, Extra Assistants, while exercising these powers can, under the terms of this section, by wntten order m 
any particular case, direct the Head Coastables in the detecuse department who are subordinate to them to 
make search m inj house or place — Btng Pol Man Ed.,p 402. ^ 

IQ, District Magistrate eaiiBOt search aiider this section —This section deals with searches by a 
Police-officer, and not b> Klagistrate, 36 C. 433 at p 443. 

11 DepntatloB of Snhordlaate Police-offlcer hy the 8. H. 0. mast be by an order la writing —7 N.<W. 
P. H. C. R. 209, the conviction of the accused under sa 143 andSdS, I P C, for resisting a seardi wasquashed 
on the ground that the subordinate Police-officer conducting the search was not empowered by an order in 
wnting A subordinate Police-officer is not empowered without a warrant to enter a house in search of 
property, though he may cenainl) do so m search of a person who is charged with having committed an offence 
for which he is liable to be arrested without a warrant, 7 B« H. C. R. Cr. Ca 50; 8 8. L. R.1 alS Cn L« J IS; but 
see 1892 A. W. Ml. If a constable goes for seardi without any wntten authonty, he does not under sub^ec 
(3) of this section lawfully exerase the power of a public senant To such a case s. 99, I F C.. his no 
application 6 & L. J.,793 6 Cr. L. J. 439. See as to die question of pnv-ate defence, 18 A. 246 and B 8. L> R< 1 «■ 

16Cr.L.J.19. 

12. Police-offlcer mai( ceodect search In person.— In 17 H. L>J> 323 b 6 Cr. L. J. 109, where an 
Inspector acting under this seaion seated himself outside the house of the accused and sent a constable into 
the house to conduct the search. The accused asked the constable for a list of the articles he had come 
to search for and when none was produced he objected to the search being carried out by the constable 
and pushed him out, it wts held distinguishing 19 M 349, that the accused could not be convicted under s 353 
LP C The Inspector himself should ha%e personally conducted the search and he was not Justified in sitting 
outside and directing a subordinate to search wihout giving a wntten order specifying the articles to be 
searched for This ruling was dtssenled from in 23 K. L.A. 415 ks (1913) H. H. M 1111 = 13 Cr.L J; 763, and 
It was held that all that was intended by this clause was that the officer should be present on the s;x>t and 
exercise a general superxnsion o\er the search tn contradistinctioQ to the cases where he is unable to go to the 
spot and therefore deputes a subordinate by a wntten oitlerio conduct the search in'his place. ’ ^ 

12-A. Place mnit be within the local limits of the circle.— A Station-house Officer has no (Miwvrio 
search any place beyond the locallimits of his arcle 8 8.L, R. 1= 16 Cr. L.3. 15 The procedure under s. 166 
must be adopted. 3!rr,howe%er 13 P. R.191S = 16 Cr.I<>3.S9L A Pohceofficer conducted a search m a house 
not situate w ilhin the local limits of his arde accompanied by a Police constable o! the orde m which the 
house was situate but the constable had no order from his own officer While engaged m the search they were 
asNaulted , held the search wns illegal and the comlchon under s. 353 was set aside, 16 Or. L. J. 589 (A.) But 
see Note 1 to s. 166. ' 

18. Search withont warrant for stolen prop^ij —No house should be searched without warrant 
merely because the occupier is a registered bad charaaer Such a search should only be made under the 
circumstances mentioned in this section and when the Pohcoolficer has reason to belie\-e that the thing searched 
for will be found in the house to be searched. Policoofficers should record in their dianes the reason for sudi 
search though they are not obliged to giic the name of the person upon whose infcvmation they act WTien 
suspected property U found m a house, all the property in the bouse is not to be seized Property seized 
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mu5l be either alleged or suspected to have been stolen or found under circumstances which created 
suspicion of the commission of an olTence and nothing can justify the seizure of tlie whole of a mans property 
because he IS suspected of bavirg stolen «crne paiticniar anic’e or articles — Pot Code p 380 

It. Does lectlon authorize a general search ?— This section does not authorize a general search » 
for stolen property) ft speaks of a speafic document or dung which maj be the subject of a summons or 
order under s 94, 38 C. 801 Semble the section is confined to the production of something which is 
considered necessary for the conduct bj the PohceKifiicer of an investigation into an offence which he is 
huthonzed to investigate and does not cover ^^tasearchfor arms generally, 36 C tSSat pp 410, 413, 453. 
The law does not empower a Police-officer to seardi an aorused s house for anything but the specific article 
which has been or can be made the subject oi summons or warrant to produce A general search for stolen 
property is not authorized and Uw cannot be got ov er by using such an expression as ‘ stolen property relevant to 
the case Such expressions are vague and misleading and the terms ot the law are extremely specific, 16 C H. 
U 1078= 13 Cr L J. 764 Ihis section does not prevent a police-officer from making a search of an accused s 
house for * specific stolen properly relevant to the case It only prohibits making a searcli for stolen property 
generally 38C.204 andl6C.yr N 1078 thUiuguuhed 41C 361 IhisseClion does not auUionze a general 
search on the chance ihat scmeihii ^ n y be loui d the things «earchedtor should be specihed 13 A L J. 
979 = 33 A. 14. See also 35 M. L J 127 


15 Power of search under other Acts— (a) Unders 23otActV of 1861 it js lawful for every Police- 
officer for the purpose mentioned in that section without a warrant to enter and inspect any drinking shop, 
gaming house or other place of resort of loose and disorderly characters , as to searches for contraband salt, 
see s 28 of Bengal Act VII ot 1864 ss 21 and 23 of Madras Act I of iS82 s 8 ot Bombay Act VU of 1873 and 
ss, 15 and 18 of Act Xll of 1882 (^) as to r.rrt3r articles Bengal Act MI ol 1878 (r) under s 7 of Act \1\ 
of 1858 for stamped paper not bearing the proper dminguisbtng mark and not authenticated as having been 
purchased from Government , (dj searches under s 3o ut the Judtau Anns Act \.I ot I878| may tn Bengal be 
conducted only in the presence ot a Magistrate orl o ice oBicer not below the grade of In»j>ector—C>if Oat 1876 
Pt It, p 8S0 (In the Chittagong division ihi» has been extended to Policeofficers not below the gr'tde o: 
Sub-Inspector— Cb/ Get 1889 Pi I p IZ) Seep 138 

153 as to the inspection oi weights and measures - “ ^ 

16 Police Dot bound to disclose source of inforinatlon — No Police officer shall be compelled to say 
■whence he got my Infotmatlon as the commissionoi an ohei te See s 125 oKtke Ciideitee Act 

17. Action for damages on account of Illegal searcb —The power ot search given under tins section is 
inadental to die conduct of investigation into any ofience which a 1 olice-ofhcer is authorized by law to 
investigate. Therefore il he makes investigation into a non-cogmzable ofience he has no right to enter into a 
house to make search under this section If he does so he acis illegally and an action for damages will lie 
against him for Illegal search 31 C 691 .Sff also 86 C. 433. 

18 Penalty for Texatloui search is impnsonment lor two months or hne of ks oOO or both -^Soin. 
£>t’ Pol ^zAs.63 


19 The consequsneet of an Illegal seatcbv—3z<’ Notes to s 537 on lUegahties in summonses worranis. 


166 , ( 1 ) An officer in charge of a Polfce station ' or a Police-officer. not being below 
the rank of Sub-Inspector making an mv estigation may ' require an officer 
c h a^r'^g e° of^ PolK^ charge of another Police station, whether m the same or a diflererit 
stauon may require district, to ause a searcb to be made m any place, in any cast m which 
«"relvwfrrant former officer might cause such search to be made within the limits of 

his own station , 

(2) Such officer, on being so reiiuircd shall proceed according to the pronsions 
tf'-tction 168 and shall forward the thing found if any, to the officer it whose request the '<orcli 
was made 

• Tl, wwrd. In lii,»n,d cem-n,, n, ora fv>l c*«fBerr .. maf »»re Ina^rlrd b> Xcl XVIII of 
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*(3) “ Whene\ er there 13 reason to believe that tlie dela) occasioned by requiringan 
officer m charge of another Police-station to cause a search to be made under sub-section (1) might 
result in endence of the commission of an offence bang concealed or destro) ed it shall be lawful for 
an officer, in charge of a Police-station or a Pohceofficer making an investigation 7 under this Chapter 
to search, or cause to be searched, any place in the limits of another Police-station, m accordance 
with the proMSions of section 165, as if such place were wnthin the limits of his own station 

*( 4 ) Any officer conductmg a search under sub-section (3) shall forthwith send notice of 
the search to the officer in charge of the Police station within the limits of which such place is 
situate, and shall also send with such notice a copy of the list (if any) prepared under section 
103 and shall also send to the nearest Magistrate empowered to take cognizance of the offence, 
copies of the records referred to in section 165, sub-sections (1) and (3) 

(5> The owner or occupier of the place searched shall on application be furnished with 
a copy of any record sent to the Magistrate under subsection (4) 

Pronded that he shall pay for the same unless the Magistrate for some special reason 
thinks fit to furnish it free of cost " 

Note —Search condacted by PoUe«-o(nc«F of aaftther circle.— It should be noticed that under s 166, 
as amended by the iddition of sub-clause (3)i an oSicer in charge of one Police-station under circumstances 
mentioned in that subsection is authorized to search or cause to be searched any place within the limits of 
another Police-station in accordance with the provisions of s I6^ as if such place were within the limits of his 
ownstatioa 

167* (1) Whenever I ‘ any person is arrested and detained m custod) and it appears 
that the' m\cstigations cannot be completed within the period of 24 hours 
\«u^uon*cwnot be section 61 and there are grounds for behenng that the accusation or 

com^i^^^in^Oours information is well founded the officer in charge of the Police-station b ' or 
the Police-officer makiog the investigation if he is not below the rank 
of Subinspector ’ shall forthwith transmit to the nearest Magistrate a copy of the entries m the diary 
hereinafter prescribed relating to fhe case, and shall at the same time forward the accused |[ to such 
Magistrate _ ^ 

(2) The Magistrate to whom an accused person is fonvarded under this section may 
whether he has or has not jurisdiction to try the case, from time to time, authonze the detention 
of the accused in such custody as such Magistrate thinks fit, for a term not exceeding 16 days on 
the whole If he has not jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he^may order the accused to be forwarded to a Magistrate having such 
jurisdiction 

•| ProMded that no Magistrate of the third dass and no Magistrate of the second 
class not specuUj empowered m this behalf bj the Local Goiemment shall authonze deten 
tion m custody of the Police 

(3) A Magistrate authorizing under this section detention m the cuslodj of the Police 
shall record his reasons for so doing 

(4) If such order is gi%en bj a Magistrate other than the Distnct Magistrate or Sub- 

dmsional Magistrate, he shall forward a copy of his order, with his reasons for making it, to the 
Magistrate to w horn he is immediately subordinate , 

* SubvrctioD* (1) to ($) w«r« ftd-lad by Act X> III of ItiS •- 37 
t Tho vordi ** UBder ISn Cbortrr h4<r( bcon om tlod " W Act XA lU of 1K3 

1 Th* word* ‘*•<0’ iwraoB - . - AppcBio tlul Ih*** w«r» outoi tsiod tor lb* «rord***il BPOCBrt thtlaar ** if Art XI III ef 1111 

I Tb* word* or Ih* Polko-oC&cor - 3ab-lB*pf«tor'* w»rf i«*^*d hr Act XVIII of Itli 

fTbtword* (Ibbt) b*r* bran omlltod br AcI XVlllofltu. 

*’ Tb* rroTuo WB* famotod br the Cr P C {Atonidm<«C Set, leu 
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Motet.—!, Referring to the amendment to thbeection, the Select Committee lay i “Ins. 167, however, 
which confers a power to ask for a remand we wpuW confine the operation to investigating officers not below 
the rank of Sub-Inspector 

u. We consider that the bill does not go far enough in its restriction of the Magistrates who should be 
authonzed to remand to Police custody We would confine the power to firsKlass Magistrates and second class 
Magistrates speaally empowered ^ 

S 61 provides that persons arrested shall not be detained by the Police for more than 24 hours S 344 
provides forremand during inquiry or trial .Sh; Notes to s 61 

2 Detention and remand defleed— 8 167 and s 3<l— For the purposes of Police rules deUnhon 
means detention m Police custody in a Police Jock up or otherwise and remand means remand to custody 
in a magistenal lock up or to a Magistrate scamp guard or under bail or recognizances, during a postponement 
or adjournment of an inquiry or tnaL The broad distincuoif between this section and s 344, that this section 
applies to cases which have been instituted on a Police report and are stiU under investigation, whereas s. 344 
refers to cases already on the file of the Magistrate in whi^ the inquiry or trial has begun or is about to begin 
Section 344 relates to proceedings m inquines or tnalsand has nothing to do with Police investigations and it 
contemplates a remand to jail, not to Police custody, 23 B ^ 

3 When order for detention may be applied for— When in the investigation of a cognizable cise it 
is necessary to arrest the accused personal an early stage of such investigation and it is apparent that such 
investigation cannot be complete within 24 hours after such arrest the investigating Police^ifficer may appl> to 
the nearest Magistrate for a special order aulhonzing such further detention as may be reasonable and 

necessary upon afijone of the tollowlng grounds te losay— 

(a) To compare the accused s footpnnls with the tracks to and from the scene of the offence when 
the distance renders it impossible to make sudi companion by daylight within the first 24 hours after arrest. 

(d) When the accused persons offers to point out stolen property, or property taken m the offence or 
weapons or other articles with which the offence was committed, or evidence of value in the case and tliere la 
reason to believe that such offer is made bona fide^ and it is impossible to proceed to the place and obtain such 
propertj weapons, articles or evidence within the first 24 hours after arrest 

(c) When it is necessary to ascertain whether persons along the supposed route taken by die accused 
or injured person recognize the iccused person and when by reason of distance it is unreasonable to expect 
persons to come forward upon the chance of being able to give evidence and it becomes essential to take 
the accused along such route and it is impossible to do so by daylight within the first 24 hours after arrest 

(<0 And other good and suffiaent reason for sudi detention. ‘ ‘ 

Explanahon —Except for valid reasons similar to those stated above applications for detention shall »je 
diicouraged artd no such application shall be made on the ground that an accused person is likelj to confess — 
Rul end Ord Punj ,p 3S7 

4 Remand under what elrcumiUncei allowed — Special orders for tlie detention of accused persons 
under this section must not be granted to the Police without good and sufficient cause shown as a general 
rule, accused persons should be brought before the Magistrate having jurisdiction, who if further investigation 
Ksems necessary, can adjouru his inquiry from moe to time under s. 344, Cr P C, When, how ever a pnsoner 
IS liTought before a Magistrate under this section, the Magistrate before granting an order for his detention must 
lie satisfied that— 

(u) there is substantia! ground for suspecting that the pnsoner had committed a detinltt, offence 
such as to wamnt his arrest nnd detention, and that 

(i) his remaining In the hands of the Police is really necessary , such detention may often tend to 
defeat Justice rather thin funher it and should not be ordered without evidence suffiaent to w'lrrani it on the 
pnnaples above stated The High Court will regard as a senous dereliction of duty any failure on thepirt 
of any Magistrate to exact and enforce strict eompbance of the law on the p-irt of the Police.— II C 
Cr Cxr p 2 . 

9 Right ef MagUlrate to remand -Under this section -i Magistrate on the mere pefusil of the entries 
in the Poher diaries rclMing to ihe case to whidi tile accused have no access may from time to time authorize 
the detention of the accused in custodj for a term not exceeding |6 days on the whole. Thereafter he can 
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under s. 344 by a wamnt remand an accused fbrany term not exceeding 15 days at a time, if sufBaent 
evidence has been obtained to ruse a suspicion that the accused may have committed an offence and it 
appears likely that further CMdence may be obtained by such remand 36 C. 168. 

6. Farther remand how efatalned — When tn the course of a Police iniestigalion, inculpatory facts 
against the accused have come to light but the case is not IQ a state for submission to the Magistrate having 
jurisdiction the accused should be forwarded under this section to the nearesTMagistrate, for the purposes of 
remand. A copy of the entries in the dairy directed to be kept under s 172 should be forwarded at die same 
time. Vo detention of the accused is justifiable on account of delay in preparing the diary or copy tJiereof — 
Ibid /.3 19 A 890 at p. 404 The nearest Magistrate may be a Magistrate having jurisdiction or not. In the 
tow n of Madras the Commtawner oj Pohee is a Magisuaie within the meaning of the section. 

7. Aceased mast he forwarded to HagUtrate. — Before a Magistrate remands an accused person to 

Police custody the accused must be produced before him, 16 C. W. N 145 = 18 Cr. L. J 65. It is illegal to 
remand on the application of the Police, an accused not produced in Court 89 P*B 1867. i 

( 

8. Remand to be granted la easts «f real iBteestitj ■>-A remand to Police custody ought only 
lobe granted In cases of real necessity, and vrhen ii is shown in the application that there is good reason 
to believe that the accused can point out property or othenvise assist the Police in elucidating the case The 
Police are too often desirous of Tetaimng the'accused In their custody for a longer penod than 24 hours merely 
m the hope of extracting some admission of guilt from him This is contrary to s. 163 etc and to the spirit of 
the Code generally and Magistrates must be careful not to facilitate this object by too great a readiness in 
granting remands.— /Vny Cr p 176. 

9. ReaseoaforremanduattbeglvenaodmostthowMcieasity^Reasonmustbegivin 16C.W.1( liSc 
13 Cr L. J, 66 A Magistiate has no authority to farther detain the accused id custody without some reason mad' 
manifest to him either in the shape of sworn testiiaooy given before him or m some other form, 20 W B 3f 
Magistrates in recording their reasons for the detention or tem'md should set forth all the information they an 
able to obtain on the subject, 1886 A W. R. 69. The reasons which ere to be recorded must be reasons show inj 
the particular necessity which exists in each particular case for leaving the pnsoner in the bands of the Police 
Under no circumstances should an accused person be re manded to Police custody unless It is made clear tha 
lus presence is actually needed in order to serve some important purpose connected vviih the completion of thi 
inquiry In all other cases in which time is required by the Police to complete the inquiry, the accused person 
should be detained m magistenal custody —Ibxd., / 177 33 B S3. 5uf>sec (3), by requiring a Magistrate U 
record his reason for authonzing detention in Police custody, contemplates that the Magistrate shall considei 
whether on the facts placed before him, there are good grounds for allowing such detention There should b« 
at least something to satisfy the Magistrate that the presence of the person arrested while the Police investiga 
tion Vvas being held would assist in some discovery of evidence, and that his presence was indispensable for thu 
purpose, as for instance when he had confessed before the Magistrate and had pointed out some of the properties 
stolen and was waiting to do more but vvas unable to do so because the Police were by law unable without a 
speaal order to detain him. In ordenng further detention in Police custody when there are good reasons foi 
such an -order, a Magistrate should invariably limit the terms as much as possible to what may be necessary, 
for the object in view, 11 C. W N 854 a 6 Cr. L. 4I.-66 That the accused will have to be taken to the place ol 
occvirrence for individually pointing out the places of their action and Journey in committing a dacoity and also 
for their identiRcation is not a suffiaent reason for their remand 7 C. W. K 457. A person cannot be detained 
on a mere expectation that time would show hts guilt, 17 P. E. 1873 ; 43 A 186 cs 16 A. L. <1. 1114. 

10. Remand for Indefinite period IllegaL— Remand ^ould always be for a fixed perrod and m 
no case is it legal to grant a remand stne dte —Ih/mj Cmv, p 177 The intention of the Legislature is that an 
accused person should be brought before a Magistrate competent to try or to commit for trial with as lillte 
delay as possible 6 H 63. 

' » J J a ^ 

11 Procedore tor obtaining remand in K<W P.— ^Vhen the accusauon or information is not well 
founded, and when inquiry Is per contra so imperfect as to leave it doubtful whether the ’reasonable 
suspiaon on which the accused was arrested wiQ be capable of coofiniiation or not, and yet that reasonable 
suspicion has not been remov ed at the expiry of hours it is incumbent on the ofScer in charge of the station to 
forward his pnsoner to the nearest ^laglst^ate with z copy of the entries In the diary relating to the case stating 
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the charge and the grounds of suspicion on wJiJcb arrested and -which are under invesDgatioa The Distnct 
Superintendent, or Head Police-officer in attendance on the Magistrate, wiU draw up a remand sheet with which 
to adduce the prisoner before the Magistrate, and on which he should obtain an order for the detention of the 
accused, pending the completion of the investigation . — Rgg and Ord., P, s 19,/ 362 

12. Procedure for obtaining remand In Bengal —The grounds upon which the application to the 
Magistrate is based must be distinctly stated and be at once communicated to the District Superintendent. 
Every application for remand shall be made personaUy by the Chief PohceoSicer present to the Chief Magis- 
trate officer present. Thus at a headquarters station the Distnct Superintendent and at a subdivision the 
officer in charge of the sub-distnct should appear before the Magistrate of the distnct or subdivisional officer, 
as the case may be, to make such an application, unless it is impossible, owing to the absence of one of the 
officers concerned, or to some other exceptional cause — £enj; Pol O^de, pp 379—388, 16 C. SST. H. liS® 
13 Cr. L. J.65. 


13. Period of remandoot to exceed 15 days. — Ihe right construction ot this section is that in PoLce 
investigations the period of remand cannot exceed m all IS days including one or more remands, 11 M. 98 5 
23B.32!l W. R.S,19 V.R. 36,9 B H C R. Cr. Ca. 31. ^oles to s 61 at 96 and 97. ..SV^2i P. R.1903, 
where a person was kept in custody lor ten months AS to place of detenuon, lee 7 tf. R. 3 at p.6. 

14. Hagutrate to take notice of acctued's detention for more than 21 hours.— Every ^lagistrate 
should on an accused person being brought belore him under this section, because the Police investigauon has 
not been completed note when tlie accused was first sent lor by the Police and when he arrived at Court, and 
how long he has been under the surveilhnce or influence of the Police If, making due allowance for time 
spent in travelling, the 24 hours deteutton allowed has been exceeded, notice should invariably be taken 01 the 
matter, and the Magistrate ot the district should call the Pobce to account. ' Subordinate Magisuates should not 
tail to bring every known insunce ot unauthorized detentioo to the notice oi the Magistrate ot the district. The 
whole period ot detention by the Police under this section cannot exceed 24 hours plus la days, exclusive 
01 the time occupied m travelling to the Magistrates Court after the arrest or the pnsoner When this 
lime has expired any further order of remand must be passed under s 344, alter the case has come beiore a. 
Magistrate having jurisdiaion forttuL— CP Cr Or , Part JI, J^o 12, rrr also 1855 A. W.N.69. 

IS Practice— Copies of remand order to be labmltted to DlvUlonal and District Magistrates.— 
Copies ot ail orders os remand together with reasons for such orders shall be transmitted by bubordinate 
Magistrates to the Divisional and DistnctjMagistrates within 24 hours irom the date of the same. 

16. Custody under grder of Magistrate, lawful custody.— While a case was being Investigated under 
this Chapter by /4, a Pohceofhcer, 1 presented a peuiion 10 the Magistrate having jurisdiction to try the case 
accusing W'ol being concerned in the commission of the olfence and prayed that he might be arrested and 
sent to the Police-officer investigating the case ft' was accordingly arrested and brought beiore the Magistrate 
who, having examined P on oath and taken ft's sutement, made an order on the peUlioa to the following 
ettect — As no Police report has been made on ihls matter, and the petiUoner only has presented this petition 
ordered that these papers ot W be sent to the Distnct ijuperiittendeiit ot Police , and if a report ot the matter be 
made, the case may be sent up according to rule with the papers Jn accordance, with his order, ff'was 
taken to the Supenmendeni and was sent by ibe officer to A who, on negligently allowing fV to escape, was 
ined and convicted under s il2, i P- C , « being held that the order ot the Magistrate might be taken to have 
been passed under this section and Iberefwe that 1/ -was lawiully committed to the custody ot 6 A. 129. 

17. Arrests under Chapter YlII not goveroed by ttiis seeilon— Where a person dealt with under 
Chapter VIll was arrested and on the application of the Police was remanded to Police custody to enable the 
Police to arrest others jointly accused with him, held that the order ol remand was illegal as this section applies 
only to mvestigalions under Chapter XI% and gives no autlionty to a Magistrate to remand anacqused person 
in custody under Chapter \ III S Bom. L. R. 27 , 8 C. N 778 ; 36 A. 262. 

‘ • r s D I j i 

Report ot invesiiga 168. When any subordinate Police-officer has made any mvesOgptioii 

tion by subordinate under this Chapter, he shall report the’ result of such investigation to the 
I ohce-omcer , . ...... 

officer in charge of the Pohce^tation 
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Note.— Eridenee to be sent in foond.— A preliminary jnquiry|before a Mag^istrate is,not the same thing 
as a trial before a Judge The evidence should be sent in as found not kept by the Police till they have made 
It all complete S V R € 

169 . If upon an investigation under this Chapter, it appears to the officer in charge of 
the Police-station or to the Police-officer making the investigation * that 
vvJien*^^^id^»M^d^ there is not suffiaent evidence or reasonable ground or suspiaon to justify 
cieiL the forwarding of the accused to a Magistrate such officer shall, if such 

person is in custodj release him on his executing a bond with or without 
sureties as such officer maj direct to appear, if and when so required, before a Magistrate 
empowered to take cognizance of the offence on a Police report and to try the accused or commit 
him for trial 


Note —Referring to the amendment of the section. — ^The Select Committee say We see no cogent reason 
forthe first amei dmentofss 169 and 170 whidisubsiitutestlie words upon Uie completion of an investigation for 
upon an investigation. In the case of s. 169 we agree that the power contemplated by the section should be 
exennsable by investigating officers and we see no reason in this case to restrict the power to officers not 
below the rank of Sub-Inspector \\ iffi regard to s. 170 however we consider that the direct responsibility for 
'ending up case should rest with the officer in charge of the Police-station. S 168 undoubtedly contemplates 
that the ofhcer in charge is to assume responsibilit) and to enable all investigating officers to send up cases 
under s 170 without reference to the officer in cha^e would tend to make s IbS of no effect 

The words to the officer making the mvesugntion give power to such an officer to release on bail an 
accused person if there is not enough evidence against him This agrees with para isSofthe report of the. 
Police Commisstoa 

Notes —1 Eormi —For forms of bonds to be execi ted bnder tins and ffie next section see belt V ^ 
Nos 29 and 26 

2 tleposit o( <Mh or Geverameat promUsery notes.— Under s. 5lJ a poticoofficer has disctetion to 
pern it the deposit of k sum of monej or Government prom s^ory notes tc/ such amount as^he thinks fit tn lieu 
o! bond or sureties. 

3 Roles regarding balL— It should be noted that the bail or recognizance bond taken trom persons m 

a case reported in Form li differ from the bonds taken m cases reported m Form A. persons executing the 
former need not appear in Court unless their attendance Is required by the Magistrate but those executing the 
latter must appear on the day fixed b> the Pohce^ifficcr and memroned in the bond. The first are taken Under 
s 169 and the second under s. 170 of the Code . — Beng Codf p SSo \ 

4 Application for withdrawal of coraplaioi— A Police-officer is not authonzed to entertain an appli 
cat on for withdrawal of a complaint. The permitting a complainant to withdraw is a jud cial act, the exercise 
of'whidi is vested in the Magistrate by ss ZtSaodSto and the Police have no authority to interfere in such 
matters RataalalSL 

5 Action of Police sabjeet to control orKagbtrate.— The admission to bail by the Police under this 
«eaion being a purely provisional arrangement when the Magistrate determines that there is a prtma facie 
case of a non-bailible offence the accused should be re-arrested and fonvarded to the Magistrate in custody 
Ratanlal 121 

6 Police to fix date in bond — Where a secunt) bond is taken by die Police for the appearance before 
Magistrate of an alleged offender under the Railway Act. Police«fficer shall fix.a date in the bond and warn 
witnesses to appear on the date. The) shall at once inlonu the 3Ugtstrate concerned of the ruture of the 
crime charged the date fixed and the number of witnesses to be beard.— OirifA Cr Dig^p 6 


170 . (0 If» upon an investigation under this Chapter, it appears to the officer m 
Case to be sent to charge of the Police-station that there is suffiaent evidence or reasonable 
Magistrate when e\i ground as aforesaid such officer shall forward the accused under aistod) 
dence Is suffiaent. ^ Magistrate empowered to take cognizance of the offence upon a 

Polce report and to try the accused Of, commit him lor tnal or, if the offence is bailable and die 
•Tb. vordi**orlutb. Polu^Scn nub b( tb* iBTMt c«H<n ** urn bran XTIII ef l«J 
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accused is able to give security, shall take security from him for Ws appearance before such Magis- 
trate on a day fixed and for his attendance from day to day before such Magistrate until other* 
wnse directed 

‘ (2) When the officer m charge of a Police-station forwards an accused *pereon to a 

^ - this section, he shall 

® ■ *' ry to produce before 

^ ^ ■ s who appear to such 

officer to be acquainted with the circumstances of the case as he may think necessary, to execute a 
bond to appear before the Magistrate as thereby directed and prosecute or give evidence (as the 
case may be} in the matter of the charge against the accused. 

(3) If the Court of the District Magistrate or Sub-dmsional Magistrate is mentioned in 
the bond such Court shall be held to include any Court to which such hlagistrate may refer the 
case for inquiry or tnal, provided reasonable notice of such reference is given to sudi complainant 
or persons 

(4) The day fixed under this section shall be the day whereon the accused person is to 
appear, if security for his appearance has been taken, or the day on which he ma) be expected to 
arrive at the Court of the Magistrate, if he is to be forwarded in custody. 

(5} The officer m whose presence the bond is executed shall deliver a cop> thereof to one 
of the persons who executed it and shall then send to the Magistrate the original with bis report 

Notes.->l, On & day fixed, i # , on i particular day, 11 W. R. 47 ; but not after a long intcn al> 6 W. B. 52. 
This IS the only section under whi^ a Police-officer can take recognirances from an accused person for his 
appearance before a Magistrate He can exerase this power only after the investigation is complete. 

2. Evidence iheald be seat la ni found —In a preliminary inquiry before a Magistrate, tlie evidence 
should be sent in as found and not kept by the Police till they have made it all complete, 5 W. R. 6. 

3. Accused to be sent to Hagbtr&te when inbatantlml case Is made out.— When the facts brought to 
light constitute a case which can properly be submitted to the Magistrate having jurisdiction, the accused should 
be sent immediately to such Magistrate according to the provisions of this section. If the first step of the Police 
investigation discloses a substantial case against the accused, be should at once be forwarded as contemplated 
in this seaion, B H CCr Or, pz 

4. Case nut be sent to the Magistrate who ordered 'the Police Inquiry.— When a Magistrate ha\ ing 
cognizance of a case refers it to the Police for inquiry and report, the Police bav e no power to prefer a charge- 
sheet before another ^lagistrate and the latter has nojunsdictlon to take cognizance of the case, 16 Cr. L. J. 166 (M.) 

5. Binding over witnesses for prosecotlon —When a Distnct_Superintendent m looking into the case 
finds that any witnesses have been unnecessanly sent in, he should at once report the circumstances lotheMagia 
trate, m order that the witnesses might be discharged before the tnal,shoutd the Magistrate think proper When 
such witnesses are dismissed, the Superintendent should inform the Police-officer who sent up the case and point 
out the reasons of iheir not being required, Iherel^iDstrucUng himin his duty— Pal Man ,2nd Ed ,p 3Si 

6. Police not to bind defence wltaeues.— It is not the duty of the Police to bind o\er and produce 

before the Magistrate the witnesses for the defence. This section and s. 173 refer to witnesses in suppiort of the 
complaint, and it cannot be supposed that the power of detaining witnesses in custody which is given by s 171 
was intended to app]> to the pnsonePs witnesses ” the case comes 

on before the Magistrate, the witnesses for the tea ■ ' ' 

may sometimes arise But considering the qua , 

anxious to adduce, it is probable that grave tnconvemence would arise, if the Police were instructed to bind 
over their witnesses —Mad Pol Man , VoL /, / 80 < 

7. Payraenttowltnewei— rornilesinUengal see Pt I,p eZX also Notes 

to s. S4S 
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8. la cue of an offence eader the RaUway Act when cate thonld be tent ai eogBixabIe.~Whcn an 
arrest is made under fAe Indian Raxlttioy AttfA a person who there is reason to belie%e, will abscond or whose 
name and address are unknown and he refuses to give them, or when given are reasonably believed to be 
incorrect, the case should be sent to tlie Magistrate in acawdance with this section as a cognizable case as 
defined in cL (/) of s 4, nltliough the offence alleged against the accused be not itself cognizable .— H C 
Cr Cir, para 10-a, / t J ‘ 

9 When copy of bond to be sent to Cimmaadtag Oflleer.— If the 'complainant or other person is a 
soldier in HisMajest/s Ami>, the officer in diargeof Police^tation should immediately after taking such bond, 
send a copy thereof to the Commanding Officer of the Regiment in which he^is seraing Pol Man^p 90 

lO. Copy of Police eharge*sheet e&naot be given at the beginning of trial.— At tiie beginning of a trial 
in a Presidency Nlagistrate’s Court, an application was made on behalf of the accused for a copy of the Police 
charge^heet, which contained the whole of the prosecution evidence as set forth by the Police, and extracts 
from, if not copies, of the Police dianes The application was rejected by the Magistrate ; held that the Magis 
trate was not wrong in refusing the application at the stage of the proceedings and the High Court would not 
interfere in revisiop, 19 M. 14. In commenting on this, the Madrai Law Journal (6H.L.J.15I) 

‘We think this decision is hkeli to work considerable mischiei The learned Judges no doubt expressed 
themselves somewhat guardedh that at the stage ol the proceedings they would not in revision set aside the 
order of the Magistrate refusing a copy of the diarge-sheet The Subordinate Magistrate is apt to extend the 
scope of this decision to all cases It seems to us that the Police charge-sheet corresponds to the complaint of 
the pnvate individual on which cnminal proceedings are initiated S 191 of the Cr P C. specifies the modes 
in whidi cnminal proceedings are started, the complaint of a pnvate individual and the report of the Police 
being the modes in which the jurisdiction of the Magisu-ate is invoked. The accused is i entitled to a copy of 
the complaint and for the same reason to a copy of tlie dtarge^heeu The fact thtt the charge-sheet may 
contain matters which are also in the diary is no argument in favour of refusing a copy^ For as we 
have moie than once pointed out, & 161 places the result of the Police investigation on a footing entirely 
different from the diary under s 172.' ft is to be bomein mind that from the desCTiption giverj by the Magis 
trate of the Police charge-sheet, it more resembled a bnef for the prosecution prepared for Magistrate s informt 
tion than a mere complaint 


Complainants and 
witnesses not to be 
required to accom 
pan) Police-officer 

Complainants and 
witnesses not to be 
subjected to restraint 


Recusmt complain 
-lilt or witnesses may 
be forwarded in 
cu«todj 


171 . No complainant or witness on his waj to the Court of the 
Magistrate shall be required to accompany a Policeofficer, 

or shall be subjected to unnecessary restraint or inconvenience, or 
required to give an) secunt) for his appearance other than his own bond 

Provided that, if any complainant or witness refuses to attend or ito 
execute a bond as directed in section 1 70, the officer m charge of the Policx 
station may forward him in custod) to the Magistrate, who may detain him 
in custody until he executes such bond, or until the hearing of the case is 
completed 


Notes.— 1. No objection to cempUlnoot or witness neeompanylsg Police of h!i own neeordL— Under tlje 



2. Restraint exereUed npen witness by PoUee megaL— Where a witness was kept under surveillance 
lor four da>-s by the Police and the Sessions Judge considered that under the arcutnstanecs of tlie case they were 
l>erfectly justified In keeping her iti this state. Held thxt there is no warrant for the Police to subject a witness 
to an> unnecessar) restraint whatsoever, and the oontrol exercised o^er the witness being unnecessary her 
e\ idence cantwt be accepted as that of a witness spealdng vtdunianly. 4 C. V. H. 49 at p. 94. Disobedience of 
the pro\i«ions of this section will be punishable under s 166. 1 P C . 
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172p (1) Ever} Police officer making an investigation under this Chapter sliall day by 
D of roceedin enter his proceedings m the in\estigation in a diary, setting forth the 

in invSugation*^ which the information reached him the tune at which he begin and 

\ closed his imestigation the place or places Msited by him and a statement 

of the circumstances ascertained through his investigation 

(2) Any Cnminal Court maj send for the Police dianes of a case under inquir} or tna! 
in such Court and may use such dianes not as evidence in the case, but to aid it in such inquiry 
-or tnal Neither the accused nor his agents shall be entitled to call for such dianes, nor shall he 
or the\ be entitled to see them merely because the) are referred to b) the Court , but if the) are 
used by the Police officer who made them, to refresh his memor) or if the Court uses them for the 
purpose of contradicting such Police-officer the provisions of the Indian Evidence Act 1872 
-section 161 or section 145 as the case may be shall applv 

Hotes — 1 PFovltioDS of the Indian Eyldenec Act.— Any wTiling referred to under the proiisiona 
of the two last preceding sections must be produced and shown to the adverse parly If he requires it such 
party may, if he pleases cross<*imine the witnesses thereupon s Idl A witness may be cross-examined as 
to previous statements made by him in writing or reduced to wniing and relevant to matters in question without 
such wnting being shown to him or being proved , but if it is intended to contradict him by the writing hisanen 
tlon must before the writing can be proved be calledto those partsof it which are to be used for the purposeof 
contradicting him s. 145 ^Vealsoss 159 and 160 

2 Sample of Caie Diary— 

iStimier of xntumlxon under v 
s 167 Cr Pro Code J 
Case Diary 2\o 

Offence —Murder s 30^ /PC 

JanuaryVlth 1891 8awi— Budhu complainant, resident of Dharampet came to the station and reported 
that his brother Sukhlall had left hts house on the previous evening to visit a neighbour and as he did not 
return during the night a messenger was sent to enquire about him. The messenger (Ramlall Gorait) came 
back and reported to Budhu that the body of Sukhlall was lying by the side of the road between M Dharampet 
and M Paldi with the head laid open by a sword cut Therefore the complainant demanded enquiry 

8-30 a*n.—l NaramJLall Sub-Inspector started for the spot 

9.30 a,tn —I arrived in the village of Dharampet and commenced enquines 1 found the body of 
Sukhlall lying at the place indicated by the complainant Life was extinct and the corpse which had three 
sw ord cuts on it was iTrsf made ttx sabfsct of aa taqaest cnder s l?4 Cr, P C (liie di!>y 

signed has been forwarded to the Magistrate having jurisdiction) and then sent in the custody of constable 
A'gar Ah to the Civil Surgeon lor examination The usual descnptive roll was sent with the corpse 

10 am Ramlall Gorait was despatcdied in search of Hira a man suspected by complainant 

10-23 Inspector Mohamed Hussein arrived and under express orders from headquarters took 
«% er the investigation. 

(Sd) NARAIN LALL 

Sub‘Inspector 

On arriving I Mohamed Hussein Inspector in accordance with express orders given to me took 
eharge ol the case. In the course of enquines I found diat deceased had an intngue with the wife of Devidin 
Brahmin living in a hamlet about 600 yards from the village where deceased resides and that deceased left 
his house last even ng with the intention of meeting Devidins wife. 

4 >»M— Ascertained from Dadu Kahar that Devidin and Nam Sukh were seen following deceased 
towards the village of the latter and that these two men were armed— one with a sword the other with zgutrasa 
1 therefore searched the house of these two men in the presence of themselves and Jadab Chander Mukerji and 
Mohan Singh— two respectable inhahinms of theplace Thearms indicated by Devidm were found boned in 
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an inner room in Devidm s house both of them stained mth blood. A blood-stained dhoti uas also found bid 
den m the thatch of the same building Both Dexndin and Nain SuLh uere thereupon arrested. Ramlall Gorait 
idendiies the ^rrara as belonging to Kain Sutd). He also recognized the sxrord l Rihari dhobi stated that he 
hadfrequenth wa.shed the dhoti for Devidfa T carefnll} ^Tapped paper round the sword and gurrasa head to 
preser%e thestains ofblood. l ^ it L / 

S p m.>~Vain Sukh \‘olunteered to state that Devidm had committed murder in his company that they 
took two Sliver iaras from the bod) of deceased that it mig^t appear that be had been killed by robbers and 
that these ornaments had been buned by him and Devidm under a bush in Devidm s held. 

I the Inspector taking the pnsoners and Lalljee Snknshoa and Thabur Pershad 
Malgurar? and residents of Gooma made search m the field and found the two iaras buned as indicated. 
The ornaments were identified by the complainant and they were then carefull) labelled and numbered. An 
accurate list of them will be found in column 10 olthe tnal^eet Devidm s mfe adm ts that deceased came 
to see her on the evening of his death. She said her husband returned home suddenly and found them together 
Deceased then left her house and her husband after digging up his sword from the ground (where he had buned 
It for concealment) followed deceased attended by Nam Sukh hts servant. The latter earned a gurrasa. 

6 Inquirj completed Prepared tnal-sheet and despatched it with the two pnsoners the two 
iaras the sword gurrasa and blood-stained cloth m custody of constables Puran Singh and Sudhan Khan 
The constables were instructed to lodge the pnsoners at the station for the night and proceed to headquarters in 
the morning Secunt) bonds for appearance before the Court on the 13th instant have been taken from 
complainant and witnesses and are attached io the inal-sheet 

(Sd) MAHOMED HUSSEIN 
Dutrul Inspector 

NB —The case diar) should contain only sudi informauon as will indicate clearly what is being done 
in order to complete the cas& It should contain only facts. No hypothesis or theory should be entered.— C P 
PoL Man p 1S9 In addition to the particulars required b> this section the diary should show (e) date of 
despatch (^) constable in charge (d number of the constable and his rank (i^ beat or duty (e) number of 
constable met and of what station and(/) information obtained. 

3. Proper ose of the apeela! diary— In 19 A 390, the Full Bench laid down the following rules as to 
the use of the speaal diary — 

(a) Extent of its use —If the special diary has been used by the Court to contradict the Police-officer 
who made it or the Pohee-offieer who made it to refresh his memory the accused person or his agent has a 
Tight to see that portion of the diary which has been referred to for either of these purposes that is to say, the 
accused person or his agent is entitled to see the particular entry which has been referred to and so mu^ of 
the diary as In the opinion of the Court Is necessary In that particular matter to the full understanding of the 
particular entry so used but no more. See 8 C. 789 

(A) Court eannotmate a standing unifr/iirttcir /rorftfc/irw —A Sessions Judge although he has 
powermaay^ar/ifw/tfrTaj^whichisbeforehimtosendfor the speaal dianes connected with the case if he 
thinks It necessary to peruse them, has no authonQr loissuea general order that f« every car? committed for 
trial to the Court of Session and In every cnmmal appical the Police d anes shall be submitted to the Court 
simultaneously w ith the Magistrate s record of the case. Sudi an order was said to be illegal 

(c) Acevsednot enlUledto eofy — In no case ts an accused person enuilerl as of right to a copy of any 
statement recorded by a Police-officer In the speaal diary prepared under the auihonty of this seaion (though 
under the new proviso to s. 162, supra he can be furnished with a copy if the Court thinks it etped ent in the 
interests of justice^ 

(d) How the Court nnght use the spectai diaty—{i) Tbespeoal d ary might be used by the Com to 
Assist It m the Inqmry or trial by suggesting means of further eluadaung points which need clearing up and 
which are material for the purpose of doing Justice between the Crow n and the accused buttheentnes in the 
special diary cannot by themselves be taken as evidence of any date fact or statement th^m contained. 

(It) The speaal diary might also be used by the Court for the purpose of contndicting the Pol ce 
oft cer who made It and thespeaal diary tmght beused bythe Pol ceofTcer whomade it butPy no untness other 
Shan sufh oficer for the purpose of refreshing his memoiy j. 
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4 Vheo aceased entitled to Inspect dlary^The proper procedure is for the accused at the tune the 

witness whose statement IS recorded appears before the Court to ask the Court to refer to such wnting and 
furnish ‘them with copies, S3 C 1023 and tee Note 14 to d. 162 The accused ina) look at the panicubr writing 
before or at the time the witness uses it to refresh his memory. 8 C.789. , 

5 Special diary is a prlTlleged record— Btateraents of witness examined not to be entered in the 
special diary.— The proceedings m case of Investigation subsequent to jnformauon will be recorded in a speaal 
diarj which is a pnvileged record, onlj to be referred not as evidence by the Court for its ow n information. The 
statements of w itnesses for the prosecution, recorded by an investigating PoUce-officer, form no part of the di^ry , 
such statements therefore shall not be entered in the speaal Police diary, but shall be separately recorded. — 
/le^ and Ord,N-U' P,i Id fi 268 In 33 C. 1023 the practice of incorporating such statements in the special 
diarj w as severely condemned. The pn\ ilege given by this section does not extend to statements taken under 
s 161 and entered in a diary kept under this section, 20 C, 642 The diary must contain everything matenal 
heard or done by a Policeman in the course of the day with reference to his work , and for obvious reasons is 
not subject to inspection by the parties It is not necessary to enter into the diary the statements m^de 
b> witnesses on an oral examination made by a Pohce^jfficer. The fact that a Police^fficer examined certain 
witnesses is a part of his proceedings, but the actual statements of the witnesses are not proceedings of the 
Pohce^IKcer, but he may lawfully reduce into writing tn the special diary the full and unabndged statement 
made by a person whom he is examining or has examined, and U he does so, his record of such statement is 
part of the special diary, and is just as much pnvileged a.s any other entry in the diary, 19 A. 390 (F.B) 

6 Statementi cf clpcnmstances ascertained in loTestlgatlDD,— These should be as bnef as is consist 
ent with clearness and need not include statements or report, w exUnso, or copies of Panchanamas or other 
proceedings When statements are taken separately, the diary need contain only a brief reference to the 
recorded statements The fact that the Panchanamas have been recorded or reports made should be entered as 
part of the history ot the investigation , but a sutement of their contents should appear, if at all only as a 
portion of the narrative of results —Bom Pol Man , p 89 

The case diary must contain only such infonnation regarding the results of investigation as wyii 
indicate clearly vvhxt is being done in order to complete the case It shall record facts only , no hypothesis or 
theories of the officer making the in\ esiigation will be entered,— C P PoL Man., p 1S9. 

7. District Uagutrate mast see that the diary is regularly kept.— The Magistrate of the district should 
see that the diary is regularly kept up and that each days diary has been forwarded to, and has regularly 
reached, the District Superintendent in course of post, this being the only security against the contents being 
ante-tlated — Punj Or,p 174 

6 Heithet Police diaries nor reports are evidence.— Neither Police diane.-* nor Police reports 
are evidence of the matters stated therein The facts stated therein must be proved by e.xatnining 
the writer as a witness, Veir II, 143 ; 1833 A. W. N. 143; Weir 11, 142; 19 A, 390 fF,B) In 
10 C. W N. 600, it was held that facts and statements wnilen in the Police diaries cannot be used as 
matenats to hefp the Court m a Ccmtiisl ftraf ftjewne toa Aftfrag’Orr O.Veevwfem.if mniecHS'r, amf fiVjf sftof 
the Court should do with the Police diaries is to discover out of them any matter of importance beanng upon 
the Oise and then call for the necessary evidence to have the matter legally proved. See also 15 C. W. M. 47, 

1 P, W. R 1914. The provision any criminal Court may send for Pohee diaries to aid tn such inquiry or trials 
etc , does not authorize a Court m making a summary of their contents part of its judgment and apparently 
making the statements contained therein virtually evidence in the case, 1891 A. W. N 133 Diary ought not to 
be referred to as corroborative evidence when the witness who made it did not use it to refresh his memorv, 13 
Cr. L J. 256(lil) A diary made by the invesUgatingPohceofficer under s 172 Cr Pro maybe used under 
that section to assist the Court which tries the case by suggesting means of further elucidating points which 
need cleanng up and which are material for the purpose of doing justice between the Crown and the accused, 
but not as containing entries which can by themselves be taken to be evidence of any date, fact, or statement 
contained in the diary The Police-officer who made tiic diary mayrbe confronted with it, but not any other 
witness 33 U. L. J. 8SS (P C.) = 13 A. L. J. 473 19 X. 390 (P.B ) ' 

9, When used lor refreshtng memory may be made part of record.— Notes of Police-officers of seditious 
speeclies In a tnal for offences under s 124 o! 1 PC. may be allowed to become part of the record in the case if 
they are used for refreshing the memories of Police-officers, 32 K 3 at p. IS. It fs only the officer who made the 
special divry that can refresh his memory, 19 A 39<J fP.B) 
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10. P 0 lIee-efBeer cnimot be cpmpelled to refpceh hie memory by referring to his dl&ry.— A prisoner 
on his Inal »s not entitled to Insist thit a memorandum made by a Police-officer shall, in the bourse ol the 
examination of such officer, be referred to bj tlie latter for the purpoie of felreslnng his memory The nght is 
the nght of the Court, 8 C. 134 aa lo c. 1 / R. 51. In this case Wilsom, J , remarked " I know of no authonty for 
saying that a witness can be compelled to refresh his memory from any document unless the document is either 
in the possession of the party who desires to put it to the mtness oris at least such as we can insist on having 
product' Sff aho 9 C. 435 and 8 C. 739 

11. Coort hat no power to make » general order for prodaetlon of diaries.— A Sessions Court has no 
power to make a general order for production of Police diaries in all criminal appeals before it but only to 
summon the dianes when and as required in each particular case, 1694 A. W. N 181 

IS. Police diaries cannot be placed before the Jary — They are useful, not as evidence but to aid the 
Court in trial so as to enable it to make a thorough inquiry on all matenal points and to ehat in the 
examination of witnesses and especially of Police witnesses the real facts of the case. A Sessions Judge 
(annot rely on Police proceedings or put the same to the jury without examining Police-officers as mtnesses so 
as to explain such proceedings, 37 C. 293. ^ 

15. Mode of Bilng itateraents in Police diaries —Statements contained in the Police dianes may be 
used, , for the purpose of assisting the Court in the examination of witnesses, but no statements m the 
dianes can be used as evidence, 1894 k. W. H. 133 , 10 C. W. N. 600 =» 3 Cr. L. J 408. 

14 Object of ualatalnlBg diaries.— The early stages of investigation wliidi follow on the investiga 
tion of a enme must necessarily in the majority of cases be left lo the Police and until the honesty, the capaaty, 
the discretion and judgment of the Police can be thoroughly trusted it is necessary for the protection of the Police 
against cnminals, for the vindication of the law and for the protection of those who are charged with a 
cnminal offence that the Magistrate or Judge before whom the case is for investigation or for trial should have 
the means of ascertaining what was the information, true, false or misleading, which was obtained from day to 
day by the PoItce<fficer who w*as invesugatlng the case and what were the bnes of investigation upon which 
the PoUce«fficer acted, 19 i. 390 ( 16 C. W. M. 143 a 13 Cr. L. J. 63 The Police diaries are generally useful in the 
inquiry or trial as suggesting means of further elucidating points which need cleanng up nnd which are 
material for the purpose of doing justice between the Crown and the acQised. The dianes are often, when 
regularly kept, of the >eiy greatest use in enabling Cnminal Courts to test the value of the testimony of 
witnesses especially those belonging to the Police, to estabbsh dates and to ascertain particulars which 
enable such a Court to judgeof the weight to be attached to the evidence given at the tnal Moreover, being 
indicative though not of probative effect they may furnish the means of directing appropnate questions or 
supply the basis of a cross-examinatioa It requires the utmost discnmination and discretion to make a proper 
use of such records and while they may fairly be appealed to for the history of the several stages through which 
the Police investigation into a crime has passed they afford no sate or certain material from whicii conclusions 
of guilt can be drawn, 1 Leg Rem 26 also 1 P. W. R. 1914 

15 St&temeoU Ukea In absence of accasoiL — Although Under s H5 previous statements made by 
IS itnesses may be used for the purpose of contradicting statements made by them subsequently at the tnal of the 
accused person, yet they cannot, if they have been made in the absence of the accused, be treated as indepen 
dent evidence of bis guilt or innocence. S 288, will not avail anything for this purpose, 33 C. 361. 

16. Mode of labmittlBg statloa diaries. — Station-house reports will be sent from the station house 
to the Divisional Inspector who will dieck and verify the information contained In them and will then forward 
them to headquarter or sutxlivision office, as the case may be. Inspector^ will send laktds at once to 
their statiorrhouse officers when anything' in their reports caUs for explanation or reovuL, noting id red 
ink thereon what they have done for the mfomution of tlie office, and, if necessary, the office cm retuni 
through Inspectors, the staUonhouse reports for further remarks. In the office a genera] supervision will be 
nvwuUuned in order to secure due attention of Inspectors, and to check register /b/ d/j/r, IW /,p 82. 

IT. Predactloa of other Police records.— W’hen other Pobce records are required in a case, the Officer 
in whose custody they are, should be summoned to produce them or certified copies of them subject to 
the pvovtsions of tht EvuUnee Act No document, precept or official paper of any kind or any copy of such 
paper, belonging to or in the custody of the police, will be furnished to any pnvate individual or other persbn 
not authonred by law to require it, unless a precept of a competent Court, or order of a competent authority 
roitnring him to give It, be presented to the Superinfondert of Police.— ,Vadl /b/ d/jn, VbL /p 118. 

W 
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18 Privy Councils oDtervatfoBi — On the use of Police dianes to test the credibility of witnesses, 
19 Bora L. K. 510. 

R e ort of police ^ ^ E'cry investigation under this Chapter shall be completed 

officer^ ° without unnecessary delay, and, as soon as it is completed the officer in 

charge of the Pohee-statton shall— 

(rt) fontard to a Mngiatrate empowered to take cognizance ol the offence on a Police 
report a repoit in the form prescribed by the Local Government setting forth the names of 
the parDes the nature of the information and the names of the persons who appear (6 be acquainted 
with the circumstances of the case, and stating whether the accus'd (if arrested) has been forwarded 
in custody or has been released on his bond and, if so w'hether with or w ithout sureties, and 

(^) communicate, m such manner as may be presenbed by the Local Government 
the action taken by him to the person, if an>, by whom the information relating to the commission 
of the offence was first given i 

C2) Where a superior officer ol Police has been appointed under section 158 the report 
shall, in any cases in which the Local Government by general or speaal order so directs be 
submitted through that officer and he may, pending the orders of the Magistrate direct the officer 
in charge of the Police-station to make further mvesdgaDon ’ 

(3) Whenever n appears from a report forwarded under this section that the’ accused 
has been released on his bond the Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit 

t ‘(4) A copy of any report forwarded under thi» section shall on application be 
furnished to the accused before the commencement of the inquiry or tnal 

f Provided that the same shall be paid for unless the Magistrate /or some special reason 
thinks fit to furnish it free of cost 

Motea— 1 The number of investigations into a crime is not Hmitedby law and where one has been 
completed by the submission ol a report anothermay bebegun on further information being received 35 K. 

L J 127 

2 Ho lavestigatlon Is complete until the report Is submitted See Note 9 to s. 155 

3 Order to strike oltcaseb not Judicial —The Magistrates order direcung a case reported to him 
by tlie Police under this section to be struck of! is not a jodiaal order dismissing a complaint or discharging an 
accused which can be reviewed by the Sessions Judge under s. 437, Hataala) 52J See also Batanla) 91 and 121, 

ft; in Notes 4 and 5 to s 169 f 

4 Right of accused to copies of report before trial— Under the new subsection (4) an accused is 
entitled on application to a copy of any report forwarded under this section before the commencement of 
the inqi iry or tnaL 

Note —Under the amended section it is. the duty of the Policeofficer under subclause (1 ) (i) to commum 
cate the action taken by him to the person if any by whom the information relating to the commission of the 
offence was first given. Under the new subsecuon (4) an accused person is entitled on applicaOon to have a 
copy of any report forwarded under this section, before the commencement of ihe inquiry or umL 

5 Three kluds of reports contemplated —This Chapter contemplates three kinds of reports at three 
different stages of the Police investigation. The Jirst is a preliminary report under s. J57 from the S H O to 
the Magistrate, The second is under s 168 from a subordinate Police-officer to the S H O , and the /Mrd 
or final report IS the one referred to m this section. Inallcases coming underChapter XVI I P C— Offences 
affecUng the human body— arrest must be made and charge-sheets submitted as in all other cases with 
all reasonable promptitude. The want of medical officer's certificate will not justify any delay Medical officers 
can be examined orally like other witnesses and their statements must be recorded and made use o\~-Mad Pot 
Man. Vo! I, p 84 
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6 Report In the fern preeertbed — ^The final or completion report under tills section is what is knon n 
as Charge^ect' The suiwior rolicc-oflicer maklnc an investigation is the proper person to prepare 
and submit the charge-sheeL— V j</ Pol lb/ /, /> 83 It ts special report beanng, upon a particular case 
coming up for investigation and must Ite sulunittcd to the Magistrate It should contain all nccessaiy 
information and Pohee-officen must paj particular attention to the prepintion bl the same. In Muniapai 
cases the charge^iieet. in which offences should lie consecutively entered, will be a duplicate of the Case 
Register thcword’ChargeHihcet l>eing prcfied lothc form. Thebookcomaimnglhecharge-sheetsmust when 
full be deposited in the Ma|,istratc s record nxM t — JUoi Pu! Mtn^ i'oL / /> 83 

The High Court havedirccted that^vriiea it is necessary to put m evidence the substance ofa report 
the report Itself should be called for and not the Crime Register and that the register should be called for 
onl} tn cases in vvhidi It Is shown th.ll us production cannof lie dispensed with and tht pnrjiose for which 
It IS reqi ired ennnot be effectivcb answered b) the production of anofficc copy yfid.Pdl Mon. VoL I p IIP 

7 Felice report msit let terlh satare of InformatloD ~^rhe I otice report referred to in s I90(l)(^)Is 

the report made by the Pol ce under this seaion — 12CrL.J92tl6.L.R.83Bf3Cr L.J 752 

Having regard to the language o! s. ]90(1)(5X a Magistrate should not act on a Police report which does not $et 
fonh the nature of the Informatio i If he does take cognizance of an offence on such a report his proceedings 
are liable to be set aside 37 C. 49 


8. Can a HafUtrate Igoore a Police report and order farther leqalry by Sabordinate lIa|Utrate7 — 
Where a Magistrate who might have under s. 190(c) taken cognizance of the case on a Police report did not do 
so but prbceeded to make over the case to Subordinate Magistrate for inquiry and report as though the matter 
he vvas dealing with was on a complaint under s. 200,/c/<f that the proceedings of the deputed 5tagistrate so?ar 
as the) bore on the case based on a Police report were iiot I icunsoiiance with the provisions of law nc.W N 
1001. » '• *' 


i oltce to injuire 
and retiort on suiade 
etc 


*174« (*1) The ofheer in charge of a Police-staOon or some other 
Police-officer speaall) empoviered by the Local Government in that behalf 
on receiv ing information that n person— 


(rt) has committed suiade or 


(i) has been killed b) another, or b\ an animal, or by machinery or by an acadent or 
(r) has died under arcumstances raising a reasonable suspioon that some other person 
has committed an offence 


shall immediately give intimation thereof to the nearest Magistrate empowered to hold 
inquests and unless otherwise directed by an> rule prescribed bj the Local Government or by 
an> general or special order of the Distnet or SulMiivisional Magistrate shall proceed to the place 
where the body of such deceased person is and there in the presence of two or more respectable 
vwhahvtints ol the neighbourhood shall make an invesli^tion and draw up a report of the 
appaient cause of death describing such wounds fractures oruises ant? other ‘marks of injury as 
may be found on the body and stating in what manner, or by what weapon or instrument (if any) 
such marks appear to have been inflicted 


(2) The report shall be signed by such Police-officer and other persons or bv so many 
of them as concur therein and shall be forthwith forwarded to the District Magistrate or the Sub- 
dmsional Magistrate -> 


(3) When there is any doubt regarding the cause of death or when for any other 
reason the Police-officer considers it expedient so to do he shall subject to such rules as the I ocal 
Government may prescribe m this behalf, forward the body with a view to its being examined to 
the nearest Qv il Surgeon or other qualified medical man appointed in this behalf by the Local 
Governmeht if the state of the weather and the distance admit of its being so forwarded without 
nsk of such putnfractio" on the road as would render such examination useless 
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(4) In the Presidencies ol Fort St George and Bomba) mi estimations under this 
section maybe made b) the head of thenllage who shall then report the result to the nearest 
Magistrate authonzed to hold inquests 

(5) The following Magistrates arc empowered to hold inquests its an) District 
Magistrate * * Sub<livisional Magistrate or Magistrate of the first class and an) Magistrate, 
speaall) empowered m this behalf b)r the Local Go\emment or the Distnct Magistrate 


I -IHQ0E3T REPORTS 

Notes,—! Powers of Ylllige headmen In Bombay— S 11 Botniay Village Police Act 
authonzes Police patels to hold inquests in cases of sudden or unnatural deaths. The law empowers them to 
take evidence on oath and IS obviously intended to make Justice effectual by means of prompt inquirj m the 
face of all villagers and by delivery of a verdict of men no! open to the suspicions of undue zeal often alleged 
against the Distnct Police .1 

Like any other Coroner’s inquest it saves the innocent irom false charges as people are not likely to 
bnngsuch charges against an innocent man when they ha\e kept silence at the inquesL But the inquest 
under s 11 of the Act must be held forikanih so that all the circumstances of the murder might be reported 
forthwith to the District Police Bataalal TW i 

Refusal to serve on an inquest when called on by a Police patel specially empowered under s 15 of 
the Bombay Village Police ,4^/ Vfll of 1867, is not a refusal to obey a lawful order of a Police patel punishable 
by the Police patel himself under that section Batanlal 614 

2 Power of vlU«|« headmen In Hadrat —A village headman acting under s 174 has only the powers 
of a Police-officer acting under s 17S 1910 U W N asasifiM L.T 198 Under the 1861 Code it was the^Wy 
o! village headmen tn Madras and Bombay to make the inquiry and report and apparently it w as intended 
that the Police should not hold inquests where a head of the village wns at hand. Now the word ' nay' m 
sub-sec (4) indicates that the village headman and the Police-officer are to hold each a separate and indepen- 
dent inquiry —5« s IZo/hfad Peg JT/ 0/1816 

3, Inquest In the Presidency towns of Bombay and Calcutta —See tie Coronei^t Act IV of 1871 
printed in the Appendix That Act was framed on thepnnciples and on the forms of a regular inquiry by a 
Magistrate Evidence is given on oath before a Jury who may question the witnesses and evidence on 
behalf of the accused must also be received. Also confessions made to a Coroner are to be considered as 
confessions to a hlagistrate. The evidence is recorded m writing and submitted to the High Court and tlie 
Coroner has also the power to arrest the accused after verdict The Act also gpves the Coroner power 
of commitment Historically this power is a relic of the larger jurisdiction at one time held by that officer 
18 B 159 atp 160 

4 Cotonep’i Court not an open Court— In f-ngland it has been held that the Coroner though nowhefs 
expressly ordered to hear witnesses on both sides is bound by the rules of Justice to hear one side as well as 
another seeing that his sole object is llie truth (2 H&leP C 60, Reg v Ingham 5B & S.237). As the inquiiy 
is wide and indeterminate and no individual is charged and it may end m no accusauon being made at all 
there is good ground for holding that the Coroners Court is not an open Court and that the Coroner has a 
discretion as to admitting persons not interested or not dosely connected with the inquiry Cases may occur in 
which privacy may be requisite for the sake of decency others in which it may be due to the family of tl« 
deceased and the propriety of the Coroner's decision on the subject cannot be questioned Gamell i Perrand 
6 B and C. 611 

5 Haglstr&tet empowered to hold Inqioets.— Distnct Magistrate should i iform Distnct Supennten 
dents of Police which of the Subordinate Magistrates have been authonzed under s. 37 read with this section to 
hold inquests The Distnct Superintendent of Police wiU thus be enabled to instruct his subordinates as to 
the parricular Magistrates to whom [the Intimition require! by this section is to send and the intioianon will 
give those Magistrates the opponumtj of proceed ng under s 176 pact when it may be desirable to do so — 

C. P Cr Cfr—PaA II No to 
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rHThTTilHJitJ.'aTl^laglstraTcs'DfThirfifsrand secotid’Class-jnve'been'spcdally'cmpoueretJ-To-hold 

inquests under thh section.— GastUe, 1883, p 23. 

6 There cu be BO Inquest anleu th« bedp li fortheemlsg — It seems necessary to point out that 
uherethe body is not founder has been burned, there cm be no investigation under this section. In such 
cases, if there are reasonable grounds for suspecting that a cognizable offence has been committed, the Police- 
ofGcer should maLe an ordinary investigation without summoning persons to be associated with him. It has 
been the practice for FoIiceofHcers in charge of stations and supenor roltceofficer, t/iero mo/u, znd also under 
departmental orders, to hold a second or further investigition in one and the same case. There is no wnt in 
the Punjab or tHthus trtyotrendum and as, in the Coroner's Act {see s 1 1 ), it is assumed that Coroners have the 
pouer to make further inquisitions the practice seems penectly good, i&^also XI P. B. 1908 = 9 Cr. L.J. 105. 

7. Inquest reports must be distfogufsbed from flnal reports under i. ITS.— A veriaiim report ot the 
statements of witnesses examined at the inquest may often be of great use to the Court m testing the value of 
the evidence subsequently gi\en (1911) U W. N. 133. IfadrM Roles. Inquest reports must be distinguished 
from final or completion reports referred toms 173 Inquest reports are to be wntteo up and completed on 
the spot where inquest o\ercorpse IS beingheld. Immediately the inquest is closed, the report thereof will be 
put into a co\er and handed a\er in the presence of to the constable about to take the corpse 

to the medical officer’s station for examinatioa — Jifdd PoL Plan , VoL / / 85 

8 Bengal Rule*.— The Lieutenant-Governor does not think that speaal dianes are intended or 
necessary in all cases of inquiry into unnatural deaths. The report prescribed ins.174, Cr P Code, is very 
much the same m character as the speaal diary of s 172. If the Police-officer investigating see reason to 
suspect crime, the inquiry becomes one under s. 172 and special dianes become as a matter of course necessary , 
but, in ordinary cases, in which the inquiry is made and completed in a few hours there seems to be no 
necessity (for reporting the facts, first, in a speaal diary and then in the report presenbed by s 174 When, 
howe%’er, the inquiiy is prolonged or lasts over more than one day, the diary should be sent to inform the 
District Supenntendent and Magistrate of what is going on. 

The Lieutenant Governor would therefore rule that in case» oi any complexity^ or la which the inqtuiy 
lasts over one day, or in which crime is suspeaed, speaal dianes should be sent la aatiapatioQ of the final 
report which will be made under & f73 if a enme is detected and under s. 174 if the death is from accident 
or unnatural causes It is to be understood that m the station diary everything done by the Police wiU be 
entered .— Pol Or, 1872, /. 107 

9 Form eflaquest Report— 


MADRAS POLICF 

Distnet ~ Division . Station. Inquest report on the body 

of a person found dead at _ on 


1 Deceased s name sex age, caste calling, father’s name and residence 

1 

2. By whom first found dead and when 


3 By whom last seen alive, where and when and in whose company 

” 





a Mamed or single , if female, was she the only wife * 


6 State of the corpse if any wounds, particulars thereoi and list of all 
property found on the corpse 


7 Minute description of exact spot where the corpse was found , if water, 
depth thereot % 

1 n 
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7 (a) Is the well public or pn\ate property? If the latter to whomdoesit' 
belong ? 1 


7 (A) Is It near a public road or pathway ? 


7 (c). Has It a parapet wall and float? 


8 By what relatives body is recognized and their statement shortly given 
Blood relatives always to be examined i! there be any ^ 


9 Abstract of evidence of other persons examined 


10 Apparent cause of death 


11 If by violence apparently by what weapon? 


im. If any persons are suspected who and why ? 


18 If corpse is not sent for medical examination why ? 


14 If corpse is sent for what purpose and by whose order and No of constable ^ 
who went with It 


15 By whose orders the corpse was boned? 


16 Verdict ’ 

f 

17 Name caste calling andresideiice of persons comp<»irt6<n<lu®5t 


18 Signatures of Panchayatdars 


19 Stabon House Officer s signature 


20 If name and residence of deceased be unknown state what steps have been 
\ taken to ascertain the same and secure identification To what stations 

have proclamations been sent? 

! - 


10 Apparent cause ol death —It is not proper to enter in column 10 of the Inquest Report any mere 

suspiaon of foul play or any mere opinion In case of doubt the officer conducting the inquest should procee 

under sublet (3). In all cases evidence of the condition of the body when first discovered and of the 
surrounding circumstanees should be recorded.— OwrfA Cr Dig p 9 But the personal opinions of the persons 
called upon to attend the inquest and of the Folicoofficer regarding the supposed facts of the case le ^ 
who struck the blows or killed the deceased or for what reasons must on no account be entered in the 
Inquest Report These are matters which will find entiymtbe special diary of the in\ estigation Tlie Inquest 
Report must be confined to the points speafied in the section —Reg and Ord N W P p 275 

11 Death in Jaik— J'^ss 15 and 17 of /A# IX of 1894 as to the course lo be taken on the 

death of any pnsoner m jail ■ — 
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It. Siddta or iBipleleit detth of an CBrepeaB.—\\’hene\-er Information of the sudden or unnatural 
death of an European is reported at a PoliCMtation, the officer in charge of the station shall send an urgent 
immediate Infortnalion to the District Superintendent, and the Inquest Report, required by s 174 of Act X of I 
1SS2, shall lx taken b> an Fumpean officer , and unless death has been caused by violence, the marks of whidi | 
are apparent, no native officer shall haNx the right of examination of the bod) Under no arcumstances shall' 
any examination be taken when llie deceased Is of the female sex In such case a Police-ofTicer, not below' 
the rank of Head Constable, will remain with or accompany the bod) till receipt of orders from the Magistrate^— 
and OrcL, A’ If' P, j 10, ArL 156, p 275 

12. Unnataral death of Soldlera.— “ It appears to the Government of India tint it will be better, if 
inquines into cases of sudden and unhatural deaths of soldiers, are made by Magistrates and not by the Police 
The Police should however repon ill such occurrences to the Magistrate.”— No 1398, dated 10th October, 1878 

li. Rales in force In the M 'W. P. »• to hotdiog Inqaesta.— The inquest should be held before the body 
IS touched or removed, and the • rejxirt ' should state the apparent cause of death, describing such wounds, 
fractures, bruises and other marks of Injury as may be found on the body, and stating in what manner or by 
what weapon, or instrument if any, such marks appear to have been inflicted the position, length, breadth and 
depth of wounds being accurately described. The report shall be signed b) the Policeofiicer and other persons 
or bj so man) of them as concur therein. 

The personal opinions of the persons called upon to attend the inquest and of tlie PoIiceH:>fiicer, regard 
ing the supposed facts of the case, ir, as to who struck the blows or kilted the deceased, or for what reasons, 
muDt on no account be entered in the ‘report’ of inquest , these are matters which will find entry intbespecial 
diar> of the investigation, but the “report of inquest” must be confined to the” apparent caase of death,” to the 
existence of marks of violence or otherwise, and as to manner, or by what weapon oriastrument such mark 
«eem to have been inflicted .— and Ord,Pf \V P.p 27S 

IS. Procedore to be observed la laqaetu ta cases ef death ceased b 7 polseBlQ|,etc.— Inorderto 
obtain as much important medico-legal evidence as is possible m cases of poisoning ordeath, the following 
rules are laid down for the guidance of ofiicers investigating — 

A —In tatet of tuspected poxsonvig 

(1) Any food, espectall) flour ind sweetmeats, dnok, tobacco or drugs, and especially the food and 
dnnk last partaken of b) the deceased, should be carefully brought away and sealed and forwarded 

(2) Any vomited matter which may beon the person or bed should be carefully swabbed upiWitha 
rag which should be put into a packet and sealed up and forwarded 

^3) Any clothing, matting, wood, mud floonng or manure or dirt heap into which any vomited 
matter has soaked, should be forwarded under a sealed cover 

(4) The contents of any vessel containing vomited matter should be carefull) put into a bottle, and 
sealed up and fonvarded 

Information on the eight following points will be elicited as early as possible, and entered m the 
special diary in due order — 

(t) the interval between th^ last time— that the person, who is supposed to have been poisoned, ate 
or drank anythtug, or took any medicine, and the first appearance of symptoms of poisoning , 

(ii) the interval between the last time of eating or drinking either food or medicine and the occur* 
rence of death (if death occurred) , i ^ 

( 111 ) whether the person moved from the place where the first symptoms were noticed, and, ll so, 
how far he went , 

(iv ) w hat the first symptoms of poisoning vnere , 

(v) whether vomiting or purging occurred 

(vi) whether the person became drowsy or full asleep, 

(vii) whether any cramps or twitching of the limbs were observed or tingling of the skin or throat 
complained ol , 

(vui) an) other svmptoms noticed 
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B —In cam oj hangttis^^or^strangulatum ^ t,, ^ 

(1 ) If pos5ible, before the botiy is cut or removed, the strangulating mediuro should be noted, 4nd any 
Uvidity ot face, especially ol Ups and eyelids, any projection oi the eyes, the state oi the tongue, whethei 
enlarged and protruded or compressed between the lips, the escape of any fluid from month and nostnls, and 
the direction of its flow 

(2) When the body is cut down, or the strangulating medium removed, particular note should be 
made of the state of the neck, whether bruised along the line of strangulation. 

(3) The direction of the mark must be noted, whether It IS circular or oblique. ^ j ji 

(4) The state of the thumbs should be noted, whether crossed over the palm. 

(,5) The materials by which hanging or strangulation has been affected should, if possible, be brought 
away and fonvarded , _ , i 

C—On findtHg a body tn a tank or well 

(1) Any marks oi blood around the inouth,or on the sides of the well or tank should be noted. 

( 2 ) When the body is removed any external marks of injury, especially about head and neck should 
be examined for and noted. 

(3) The state of the skin should be noted whether it is smooth or rough. 

The hand should be examined, and anytliing they may hold should be carefully removed 
D—In the case oj a body found murdered in an open fitld, 

(1) The number character and appearance of any injuries should be noted 

^2) If a weapon is tound u should be covered with paper, and any marks of blood should be sealed, 
and any adherent hairs should espeaally be noted and preserved 

13) In the case of an exposed inunt the state of the cord, especially if lied, and any marks of violence 
should be noted 

E '—In tht case of a presumed murder and burial of the remains [exhumed body^ 

(1) Any marks of violence, espeaally about the skull should be examined for and noted. 

(2) Any indications of sex should be noted, and a jaw and the bones of the pelvis at least brought 

away 

(3) If there are any suspicions of poisoning, the earth from whereabouts the stomach was, should be 

carefully taken up and sent in 1 

1.4) If a body, presumed to have been murdered, has been burned, any fragments of bones which may 
be found among the ashes should be collected and sent in — Beg and Ord., // Pt s 10, page 276 , Beng Pot 
Code p I 

F*~In cases of suspected eaUle poisoning 
[ylddition in the Bengal Police Code, p 413) 

(1) The carcass should be first carduBy examined, espeaally about the genitals and soft skm of the 
thighs and neck. If any puncture is found, it is possible that poisoning [Chap XXI, Rule 5, Chatnars 

has occurred. The spike or Satan should then be sought for, if anyone be found. It should be wrappe «n 
paper, and be sealed and be labelled. 

C2) The mouth should be examined and anything loutid in it should be preserved and labelled. 

G —In rape or Umatural offences 

Send in the lower garments worn by the persons when assaulted 

16 Punjab Rule* regarding Investigation into the cate of death —The following rules relate to the 
investigation by the Police oi the cause of uun'itnral or sudden death of a human being under arciimstances 
creating a reasonable suspicion that an offence has been cominitted. 
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Unnatural or Sudden Death op a Human Being. 


{,/t]-~tniesUialu>n by tthotn to be made 

(а) HTien c^ttr tn charge of rahee-itaboa to hold tnieshgaiton —Except in the cases hereinafter 
•excepted, the officer in charge of e\er5 roliceetation, on receding notice or information of the unnatural or 
sudden death of any person, when the bod) qf such person is within the local jurisdiction of such Police-station 
shall immediately giw intimation thereof to the nearest Magistrate duty authonred to hold inquests, and shall 
TToceed to the place where the bod\ of sudi deceased person is and hold the inquiry in the manner provided 
ba s. 133(now s. 174} of the Code.* 

(^) Sxeephonai eaiet—'thK ca^ mentioned in the last preceding paragraph, excepted from the 
•ordinary rule, shall be as follow-s that is to say — 

(t) When notice or information is recened by the officer in charge ot a Police-station of the unnatural 
•or sudden death of a person in a military cantonment or of a person who has met his death by injuries unlaw- 
fully infliaed b) a military person or camp follower, the Cantonment Magistrate or the nearest competent 
Magistrate (in the csentofthe office of the Cantonment Magistrate being filled by an Assistant Cantonment 
Magistrate whohasnot beenspeaally empowered to hold inquests, and in places beyond cantonments), as the 
ease may tie shall without delay, be specially invited to hold an inquest, under the provisions of s. 135 (now 
s. 176) of the Code 

(2) if m the cases mentioned in sub-sec (t), the Magistrate m question fails to hold such inquest 
the Distna Superintendent of Police, or, in his absence, the Assistant District Superintendent of Police, shall 
hold an inmtigation under combined prosasions of ss I33 and 137 (now ss. 174 and 176) of the Ccxie , 

(3) in the case of soldiers an inquest under the Criminal Procedure Code shall be held a^hether Mih 

tary Couns of inquest are held or not. If the case mentioned m sul>sec (2X neither the District Superintendent 
•oi Police, nor the Assisunt Distnct Superintendent of Police is available, the officer m charge of the Police- 
station concerned shall hold the imesugauon, i 

(4) on occasion of a death by violence m a military pnson, when an inquest has been held by a 
Magistrate duly authonted to hold inquests, the Police shall not make ion estigation into the cause of death , t 

(5) in the case of the unnatural or sudden death oi an European soldier, notKomrmssioned or com 
missioned officer, the Police shall confine their action to an immediate report to the nearest Magistrate duly 
.authonzed to hold an inquest, and to au entry in the sution diary In such • case the inquest shall be held 
Tinder the provisions of s. 135 (now s. 176) of the Code and not under those of s 133 (now s. 174), J 

(б) on occasion of an unnatural or sudden death within the walls of a pnson, { and 

(7) in cases In which a Magistrate duly authonzed tohold an inquest has held an inquest in substitu- 
tion for the Police inquiry 

(c) Deatht tit gnsons.—{l) Officers commanding imson guards shall, for the purposes of s. 133 (now 
s. 174) of the Code possess the powers of an officer m charge oia Pobce-station. 

(2) On occasion of an unnatural or sudden death within the walls of a pnson, it shall be the duty of 
The yailor to report the facts forthwith to the officer commanding the pnson guard. 

(3) On receipt of such report, such officer shall proceed to the spot and place a guard over the body 
-with orders not to allow’ the body or anything which may have moted to and cause the death of the deceased to 
be touched until the amval of a Magistrate , and sudi officer shall, at the same time, send immediate intimation 
to the senior Magistrate present at the station, with a new to an inquest being held. H 


• C/ • Bel AetI7oriBn*nil« lot e toil ytet i* 

t S«ct on 135(S) (4)ofStatut« 41 »Dd !'<<<, r S8 (TV XcZ iSSl) proWdra form loqant bo d( held 

or »on by tbc n««ml SU»i»tt*to dulf »u«hon»®d lo hold iniioool* m llw itafod in tho te« It further proTideo tbot *h 
mmpnent dnl authority available the command ns oQ^r abati conveae a Cmut of InquMt 

t Tbii rule baa been framed under the orden of the GoTeram«B(«fIad a. It rovema lub^aeci (SJandfl) 

$ Ja 1 Circular Nemo 4 of ISSI forb dd ns Masiatrateo ia ebarse uf ;ai]a lo hold such loqueata in aucb ct 


0 Such laquMtaare to be held vbenevera pnaoner d ca frooi tbaeffecta r4 paniihsent or «|thia 30 daya ot neciTiac aach puaiab 
ment or oithanr luuriesor markaof aach pnniahmest ea him orwheaever there laaoy poaaibi] ly of any doubt or eocnpUint. or queauoa 
■eoBcemiDstha aueeof dealbarums Orwheoevera pneaaer dm froa the receipt of any lajury or v ttua M dayi of Iba race pi of any 
iMUry vbether Infl cted by h maelf or by aayODe elae or iacarrel in tbe performance of any labour or erotk, from the attack of any an msl 
4>r in any vay whalaoever S- U\/ail Manital 
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(d) Deaths from ratlioay accidents — (I) On occasion of an unnatural’or sudden death, apparency 
caused by a railway accident other than an accident arising from an unavoidable mechanical failure, the 
Police investigation shall ordinarily he held, when tlie body is within railway limits, by the Assistant inspector 
General of Railway Police, and in his absence by the District Supenntendent of Police of Assistant Distftct 
Superintendent of Police m whose district such body is Until the ami-al of one of such officers, the officer Jn 
charge of the Railway Police-station concerned shall take all necessary measures to faahtate sudi investigation. 

(2) If such body is beyond railway hmits^such investigation sliall be held by the District Superintendent 
of Police or Assistant Distnct Supenntendent of Police, and until one of such officers arrive, the officer in chat'ge 
of the Police-station concerned shall take all necessary measures to facilitate such Investigation 

{B)—2nveshgation how to be triads 

(a) persons summoned to assist — In summoning the respectable inhabitants who are to take part m 
an investigation, tlie Police officer concerned shall if possible select fit persons with reference to the nature of 
investigation * 


Ittttstrahons 

ll) The question is what was the apparent cause of the death oi Af A died of an injuiy caused by a 
carpenter s tool whilst working at the trade of carpenter One of the jietsons summoned , shall, if possible, be a 
person acquainted with the use of such tools 

The question is what was the apparent cause of the death oi £ t B was found dead dose to a brok^o 
railway gate which had apparently been broken open by the passage of a tram. One of the persons summoned, 
shall, if possible, be a person acquainted with the working of tlie railway 

(A) Jitviiahan to Civil Sur£;eon —When an important investigation is held, or when an investig** 
tion IS held at a place near the residence of a Civil Surgeon or other Medical Officer appointed by Government 
for examinatio" f » ’ ' • f “•»'>- ith an invitation to 

examine the b< h> the officer m 

charge of the dl add a request »it 

English 

(f) Duty of officer making investigation —On arrival at the place where the body of the deceased 
IS l>ing the Police^ifficer making the investigation shall do the following things, that is to sa> — 

(1) he shall prevent the destruction of evidence as to the cause of death 

(2) he shall prevent the crowding round iJie body and the obliteration of footsteps 

(3) he shall prevent unnecessary access to Ihe body unUl the im estigatiou is concluded 

f4) he shall cover up foot prints with suitable vessels so long as may be necessar> , ^ 

(5) he shall draw a correct plan t of the scene of death, including all features necessary to a right 

understanding of the case , ' 

(6) if the Surgeon or other officer or a supenor poln»officer is expected to amve, he shall leave the 
body for a reasonable time until such arrival , or, if the body is lying in a thoroughfare and cannot be left he 
shall cause W to be moved to a suitable place, and the posture shall, as far as possible, not be altered unttl such 
arrival or wniil the investigation is completed , 

(7) if no Surgeon or other officer or supenor Policeofficer arrives he shall, together with the othe^ 
persons conducting the investigation carefully examine die body and note all abnormal appearances , 

(8) he shall remove, mark with a seal, and ieal up all clothing not adhering to or required 
covering lor the body, all ornaments, anything which have moved to and caused the death of llie deceased 
and make an inventory thereof, describing the portion in which each thing w as found any blood stain, mark, 


tTb« vWn«tu»ildbedr»<mb;VbK Vc>l>««-btbc»T bmwUm’bruimiinnoe vrlio i»l Vrir I b« 8Ttt»laWc»»» vnWew m tl» e»*nt of 
future criminal Pfoceedinji If tb* Vtan i» put in »t a ■ubacaoent Ind c «1 pt*eeM »* the maker n u»t dopoae to ll» accuracy 11B H C 
a 9oa Srr alao ncNj. m Qodt j, 314 Q^dh t»; D f p 11 
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rent, injury or other noticeable fact In connexion with tucii U»D^ and enter in such inventor) n counterpart of 
the mark and seal attached to sudi thing or to the parcel in whidi it has l>een enclosed such inventory shall 
form part of the report hereinafter |ircscribed 

[d) Rules for d\s\nUrinent of 6odus—V at the time of receiving information of an unjiatura! or 
sudden death or if it in) time befon, or after heamves at theplace where the Ixxly of the deceased person fs 
said to l>e tlie oHicer in charge of a Pohce-station or Polic»M>fBccr concerned learns that such body has been 
buned such officer shall be guided b) the follow mg rules that Is to say — 

(1) an officer In charge o^a Police^taiion and any superior officer of Police lawftillj making an 
investigation into the unnatural or sudden death of any |Ktv)n may cause the body of such person to be 
di interred for the purposes of sudi investigation 

(2) no sudi disintemieiu shall be caused or effected until die respectable inhabitants required to take 
part m tlie imestigation under the provisions of s 133 (now s. 174} of the Code, are present, and unless and 
until ilie Policeofficer lawfully making the hiveatigalion shall have recorded in writing the information which 
lu> reached him and the ground on which he considers it necessary to proceed to such investigation 

^1) when sudi investigatioas tre made by an enrolled Policeofficer and Uiere is a Alagistrate 
authonzed to hold inquests in the immediate neighbourhood either of the grave or the Police^tation in 
whidv sudi grave vs situate, it shall be the duty of such PoUce^flicer to guard the grave and ascertain whether 
sudi Magistrate will attend at once at the dismtennent The disinterment of the body shall be postponed 
pending such Afagistrate s reply if such Magistrate is unable to attend the disinterment at once such Police- 
officer shall proceed in manner hereinbefore presenbed to divinter body 

1 i ^ 

(4) in all cases Police-officers shall examine wiuiesse> to proi e the identity ol disinterred bodies with 
the persons supposed to ha\ e died unnatural or sudden deatiis before commencing their investigation on such 
bodies 

(5) in every case in which a body has lam in the grave for j penod exceeding three weeks no 
disinterment shall be caused or effected by any Police-officer until the opinion of the Civil burgeon has been 
obtained and then only with the concurrence o^ the Pistnct Magistrate 

(6) in cases in whidi the body has not been identified a careiul descnptive roll should be prepared 

for publication in the Vemaeular Police Colette ~ \ ^ 

1 ! 

{e) Procedure after dtstuien ieut~^\\\wa a competent Police-officer has disinterred a body under 
the last preceding paragraph he shall proceed to hold tlie investigation in the manner provided In paragraph 8 

Opinion of Government Advocate RtCARuiNc Exhumation of Bodies 

In my opinion no alteration has been made m the new Criminal I rocedure Code (Act X of 1982) in 
reference to the power of the Police to exhume bodies whei\ making investigations under s 174 I am not 
prepared to say that under the rule of txpressto unms est exelusto utUrxus, tlie last paragraph of s 176 would 
predude the Police acting under s. 174 from dismiemnga body and the former section it is to beobserv^ed 
refers exclusively to cases where persons die nhile tn the atstody of the Police On the whole I am of 
opinion that no amendment of the law was mtendedorhas been Letter of Goxemutent Advocate, 

Pinjah No 1228 datedindjuly, 1883 , , 

The Honble the Lieutenant Governor concurs in the opinion expressed by the Government Advocate 
Ci»r«/rtrAb 16 p/1883 \ 

(/} Report of iuiesttgalion^{\) When the investigation has been completed tlie Police-officer 
conducting it shall draw up a report stating the apparent cause of death of such deceased person d 
any marks of violence which may be found on the body and stating in what manner or by what weapon 
instrument such mark appears to have been inflicted 
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(2) Such report shall be <lrawn up m one o{ the forms given vn Appendix I see pp. 367 and 368, t«/« 
or to the hke effect 

(3) The report shall be signed such Police-officer and other persons making the investigation, or 
by so many of them as concur therein, and shall be forthwith forwarded to the Magistrate of the district, or, when 
the Magistrate of the district as so directed, to the Magistrate of the division of the distnct in which such 
investigation was made 

(4) The plan of the scene ol death, the loventoiy of clothing, etc., and when bodies or articles are sent 
for wfrficfl/ examination a list ol the things on and with the body and the particulars as to things sent for 
medical examination shall form part of such report 

(5) In cases of death by hanging, the report shall state particulars as to the height of the support and 
the sufficiency of it, and the things used to bear the weight of the body 

(6) A copy of every such report shall be made m Pohce-station Book No VI 

ig) Reports how sent — (IJ Reports forwarded to the Magistrate of the district under the last preceding 
paragraph shall ordinarily, unless such Magistrate direct to the contrary, be forwarded through the District 
Superintendent of Police who shall read and pass them on without delay 

(2) A Distnct Superintendent of Police shall when reading an investigation report, record on it any 
orders he may make in teferervce to further investigation 

(A) Information tHpotsontng (1) The ordinary symptoms caused by common poisons are 

described in Appendix II s«p 371, i«/ra 

(2) PoliceKifflcers making invesugaiiona in cases where poison has been administered shall record in 
their reports all information likely to be of value in assisting Civil Surgeons or the Chemical Examiner to form 
an opinion as to the precise poison employed. 

Explanation —As the tests used for the discovery of different poisons vaiy with the poison and as the 
Substance at ailable for analysis is often very limited it is very important that none should be destroyed by the 
use of wrong tests. For these reasons full information shall be carefully sought for and suppbed. 

f j) Making over oj propeHy —When die PoJKooBicer has concluded the invesUgation, he shall 
make over to the proper persons all property which he may hate taken into his charge in the course of the 
investigation and which is not required for the ends of justice A receipt shall be taken for property so made 
o^et in Pohceetation Book No VI ^Miscellaneous) 

(y ) Where eogmvabU ogence disclosed.^\i the facts disclosed on the investigaUon disclose the 
commission of a cognizable offence, and the person who appears to be guilty of such offence is arrested the 
Pohce^fficer coiuemed shall, when he has completed the mvesUgation of such offence take recognizances from 
the witnesses as provided by law 

Correspondence with Chemical Pohceofficer shall not correspond with the j 

Examiner direct in matters relating to human bodies Any nei^sary reference in relation to sudi subject shall 
be made to the Civjl Surgeon 

(i) Chemical Examiner not to be referred to on vtsugicunt grounds —No case of human poisomi^ 
with regard to which the Civil Surgeon does not recommend investigation by the Chemical Examiner, shall 
referred to that officer without a special order horn the Magistrate 

(w) Language of reports^Cofy to be Sent to Assistant Inspector General—^f) Report submitted by 
Police-officers ignorant of English shall be in Vernacular, but in all cases of death caused by a railway acadent, 
an English translation shall be made » - '' '' k 

(2) A copy ol all report relating to deaths caused bjr railway accidents shall, when made by a Police- 
officer other than a Railw ay Police-officer be foiwarded to th* Assistant Inspector General of Railway Police 
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\ ^APPENDIX 1 

De\th Report No Form No 1 Police-station {Name). 

Dated 

( U hen ui I emaculxr to be prepared on } sheet of native paper) j 

Sudden death from naitrat calsen 


. 




2 Distance ind direction from the Police-station id trhose junsdiction It is 


3 Date and hour o! discovery of the death. 


4 Names parentage and residence of two or more persons who identify the 
body as that of the deceased person named in this report. 

l\^i£.—/felatives of deceased or tto respectable ufttnesses to tdenhficahon should 
he obtained, if possible 

son of 
resident 

of - son 

of .resident 

of 

5 Name of deceased 

Parentage 

Caste 

Residence 

Condition in life 


6 Age and see. 

{ts 

7 Condition of the clothes, ornaments etc, as not indicating an unnatural 
death. 


8 Position of the limbs eyes and mouth 


9 Expression of (he countenance 


10 Injuries or marks of violence the body may have received 

If ounds and bruises— Position length and bi^dth 


11 Blood liquid or clotted ? where ooaed from and to what amount ? 

1 

12 . In what manner, or by wha\ weapon or instrument such marks of Injuries or 
of violence appear to have been indicted f 


13 Is the bod) well nounshed and vigorous or emaaated and weak ? 


14 Apparent cause of death. 


15 Any signs of death hanng been caused by violence or poison or any 
rumours of such being the case? 
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{.Entries to he iHutt On reiers* of Form J) 


J DesCTJjjJwn oi each article of cJothmg ornaments covering neapons etc , found on or near the body 


2 Sketch plan of the scene of death 


-3 — Rnef history of the case.. 


{Signatures of two or wore respectable inhabitants ) of officer con 

' aucTtngthe tniesttgafion) 

of the neighbourhood present it the investigation ) j 


Rank 


Form No 1 

Police STATION \. tiame \ 

Vernacntfr to he prepirtd on i sheet of nnti e paper') 

Unvvtuiul death bv molence 

1 Name of place where the death occurred or where body was found (state which). 

2 Distance and direction from PoU^^tation in whose yunsdiction it is. 

3 Date and hour of discovery ot the death 

4 Name parentage and residence of two or more persons who identify tlie body as that of the 
deceased person named in the report 

Relations of the deceased or two respectable mhesses to idenhfieatxon should be obfuned 

tj possible) 

5 Name parentage caste residence and condition in life of the deceased 

6 Age and sex 

7 Condition of the clothes ornaments etc and marks of either having been forably removed or oi 
being stained with blood or other matter 

Note —If the Ct it Sirgeon or other Medical Officer ts expected to attend to examine the body this 
tnjortnalion should be filled in so Jar as can be seen and without totscking or removi tg any clothes and-, i i Sack 
case it should be completed after he has finished hts examination of the body 

8 Position of the limbs eyes and mouth 

9 Expression of the countenance. 

to Injuries or marks of violence the body may have received 

Wounds and Bruises —Show position lengdJ and breadth 

tit.01%.— Note depth be tareful not to prove wounds If the Ctvtl Surgeon or other Medical Offoer is 
expectedtoaUend to examine the body this information should be filled in after fie has completed hts exatitni 
turn I 

It Blood liquid or clotted’ where oo<ed from and to what amount’ 

12 In what manner or by v\ hat weapon or Instrument such marks of injuries or of violence appear to 
have been committed’ 

13 Wav there any rope or other article round the neck or any miuk of ligature on it ’ 

14 Had such rope or article apparent}) been used to produce strangulattoo ’ And if the''body Jiad 
been suspended hy it could it probably have supported the body? 

In what (node was the other end of the rope attached to the support’ 

15 Were there any foreign matters such as weeds straw etc in the hair or clenched in the hands of 

the ile(.ea&e(l. or. attached to any part of the body’ - 


Death Report No 


(Wien t 
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16 Is the bod) « ell nownshcd and Mgoroos or emacnted and feeble > 

17 Is It stout thin or decomixised ? 

18. Height by measuring from head to feet ? 

19 DK\\n%yx\^h\nzTaMVsi.—PoithoH andafiptaraneeof tHoles scars el 

20 Apparent caus^ of death. 

21 Are there an> arcumstances or rumouTN tending to show that deceased killed himself ’ 

( Enlnet to bt made cn reverse of Form II ) 


1 Description of each article found on or near the txxly 


I ound actually on the Ixxly 
Eidi article labelled, numbered and sealed 


Found near the body 
j Each article labelled 
numbered and sealed 


Sent 1 1 attached to bod} 


Sent in separate packet 


nescT\pt%on of snperstr\ptw>n or device of the seat used on aba e 


2. Sketch plan of the place where the bod) was tound 


3 Description of sunounding ground marks of footsteps Of of a struggle Marked peeu- 
Iiant} m the foot prims hfarked peculiarity m the shoes found or m feet of accused 
or suspected parties eorrespondxng utdi the same noted pecul anties m the foot 
prints. 


4 Enef history of the lase. 


j {Signal ires of two or more respectable in! abitants 
1 0 / Ike place present at the investigation > 


{Signature of officer eon- 
ducting the investigation ) 


Name 

Rank 


2 . 

Z 


—8. 

9 

10 


( When in Vernacular to be prepared o t b sheet of native paper) 

Unnatural death by poisoning 

Particul irs relating to the ease in addition to those given in FOn i II 
Was deceased in good health previous to the attack’ 

If not in good health what was he suffenng from ’ 

What medicine was he tiking’ 

What did the last meal consist of ? 

What was the interval between the last meal and the oommeiicemem of the symptoms? 

What did the deceased last eat or dnnk before the commencement of the s>-mptoms ’ 

What was the interval between the very last time he ate or drank and the commencement of the 
symptoms ? 

. Whatwberelhefirstaj-mptoms? - 

Was he thirst} ’ 

Did he become faint’ 
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11 Did lie complain of headache or giddiness * 

12 Did he appear to hav e lost the use ol lus limbs > 

13 Did he sleep heavil) > 

H Was he at an> time insensible * ^ 

15 Did cona-ulsions occur > ^ ‘ 

16 Did he complain of any peculiar taste in hts mouth’ 

17 Did he notice ail) peculiar taste liThiTtoodor'dnnC’ 

18 Was he sensible in the inter, als between the con\utsions> 

19 Did he complain of burning or tingling in the mouth and throat, or ot tiumbiiesN and tingling in 

the limbs > 

20. Was there \omiting > 

21 Was there purging > 

22 Was there pain m the stomach > 

23 Mention any other s) mptoms 

24 Had the deceased e\ er suffered previously from a similar attack i 

25 How many other persons partook of the meal, or lood or dnnk, b> which the deceased is 

supposed to ha\ e been poisoned } 

26 How many were affected by it, and in what wa) * 

27 Did tlie deceased mo\e from the place where the first symptoms were noticed , if so, how far* 

Dated ■ I “j [Stgnaturei cjtwo or more rttpeetabU tnhahf [Stg*tature of officer eonduettng the 

1 (ants of the place present at the tnvesUgalion ) tnveshgaltofi) 

192 I __ 

'A — ' — Nauu 

j B 

appendix II 

MI MORANDUM OF THE SYMPTOMS PRODUCED THE MORF COMMON POISONS 


POISO>S ^ 

Natiie Nasies 

Ust/Ai. Symptoms 

Arsenic | 

: Sammulfar Sankhia Jfartat 

1 and Slanssl 

Vomiting, burning pain in the stomach, great thirst 
sometimes cold skin, cramps in the limbs and 



Opium 

Afium, A/tn 

Sleepiness , pupiN small , complete insensibility skin 

Aconite 

£tsh{Saehanag) 


Dhatura 

Dhatura 


Niix Vomica 

Kuchtla 

. , pasms and 

« 1 time and 


1 

t causes it 

Notes. — A ny < 
has l>een administered 

3ne ot the aliove symptoms may 

be absent, though the poison by which they are caused 
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Effect of common poisons 


I oi-ion. 1 

OtdiniT^ interval between taking the poison 
and the ippemnce of s)mptoins. 

Ordmar> lime before death. 

Arsenic 

1 to 1 hour 

6 to 12 hours 

Opium 

i 1 

6 12 

Aconite 

IS minutes 

1 8 

Dliatum 1 

5 to 10 minutts 

6 12 

Nux Vomica 

1 1 hour 

6 12 


17 Inqaeit report rasit be proved to be Admitted In cvldenee.— It is necessar) li a panchanama is 
to be put in ibat it should be legally pro\e<l lor u does not prove iKell is apparently is somettmes supposed 
7 Bom t R. 978 


18. Terdlet at Inqoeat not lobjeet to revhlon by the Hl^h Coort— It is not open to the High Court 
to revise under s 435 inquest proceedings held by a Magistrate under this section 8 C. 742 followed tn 
Betaalal 843. 

II.— POST-MORTEM AMD CHEMICO LEGAL EXAMINATIONS 

Notes.— 1 Dlapetal of body on coocloilon of loqeest.— When the investigation is concluded and it is 
unnecessary to send the body for medical examination or to keep it for identification the Policecfficer 
conductingthe imestigation shall make o\er the body to deceaseds relativ-es or if there are no relatives or 
fnends to receive the body shall hate it decently buned or burned as may be proper under such rules as may 
be made by the Magistrate of the distnct tn this behalf 

\Vheu there is no reason to doubt the cause of death despatch of the body to the nearest medical 
officer IS uncalled for —Mad. Pot Man , Vol I p 85 

2 Preiervatlea of body for IdentlflcatloiL— (1) When it u necessar> to keep a body for the purpose 
of identification it shall be placed in the coolest room available and the doors and windows shall be closed and 
\ratched. Carbolic aad powder shall (if available) be lreel> used in such room. 

(3) li no identification can be obtained withm the period during which such body can be safely 
kept the Pohceofficer concerned shall before u is bi tied or burned record a careful description of it giving 
all marks peculianties deformities or distinctive features which might lead to recognition. 

(3) When the case is one of importance ami photographs or casts can be taken of the lace a 
photograph or cast shall betaken 

(4) When for sanitary reasons it is necessary to bur> or bum the body the course prescribed in the 
last preceding paragraph shall be adopted. 

3. Bodies to whom seat for tuedlcal examinnUon.— Bodies for medical examination shall be sent to 
the nearest Civil Surgeoa In hladras all Commissioned Medical Officers all Warrant Medical Officers and abo 
Hospital Assistant Medical Officers are authonzed to examine bodies forwarded to them for that purpose •— 
Fort St George Gatetle Motxficatum llth Decentier 1874 p 1834 

4. When body to be so sent— In cases where there is any doubt regarding the cause of death and 
In cases where the bodies of persons who haie beeu appareml> run over by railway engines or trains are not 
identified the body shall be sent for medical examination if it is likely to arrive m a suffiaently sound state to 
admit of such examinatioa 

Poisoners have been known to place the bodies of their viaims across the line of rails 
with a view to its being thought that death was caused by a railway accident 

Mode of sending bodies.— With respect to the sending of bodies for medical examination the 

followlngregulations shall haieeffect thatistosa> — 

(1) a hght and strong doohe (htter) with a covering to protect it from sun and ram shall be supplied 
and malnuined at the expense of the Judicial Department at every Po!i<»station , 

24 
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(2) the clothing left on the body shall be properly secured round it nn> instrument likely to have 

caused death remaining in or on the body^hall be left there if It can be secured , _ _ 

(3) a layer of charcoal two inches deep shall be placed in the doolu tlie body shall Iw covered uifh 
charcoal freely dusted w ith carbolic aad powder and some leafy branches placed over all 

(4) PoJiceofficers along the route shall be bound to assist tn obtiining men to carry such dooltes so 
ihnt the body may be sent in as rapidly as possible 

(5) two Policeofficers who were present at the imestigation shall nccompany the body and if 
necessary suitable means of cor\eyance shall be provided for them 

(6) expenses for charcoal and porterage of dooliex shall be recovered from the Sheriff 

(7) on the amval of the body at distna headquarters, it shall be at once placed and watched in tlie 

deadhouse and intimation shall be sent~lhrough the District Superintendent of Police~to the Clvil’Siirgeon 
as quickly as possible •’ 

(8) when forwarding such intimation the District Supenntendent of Police shall give the Ci\il 
Surgeon all available information as to the supposed cause of death 

(9) after depositing a body m the dead-house the Police shall 1ia\e nothing to do w’lth its disposal 
either by sending portions to the Chemical Examiner or ultimately by burying or burning it. 

6 Things eent for medical examlaatioo.-'Things lor medical examination shall when bodies are 
so sent in be sent with the body under charge of the same escort , and Avhen bodies are not sent in w ith an 
escort which shall take them to the Civil Surgeon without relief 

7 Rales regarding things seat for medical exaninatlon — WiUi respect to things sent in for medical 
examination the following pro\ isions shall have effect that is to say — 

(1) liquids vomit excrement and the like shall be placed mclean wide-mouthed bottles or glazed 
jars and the stoppers or corks shall be tied down with bladder leather or cloth and the knots of the cords 
shall be sealed with the seal of the Police-officer who made the investigation such bottles or ;ars shall be 
tested by reversing them for a few minutes to see whether they leak or not 

(2) supposed medicines or poisons being dry substances shall be similarly tied down in jars or made 
up into sealed parcels 

(3) blood-stained weapons articles or cloths shall be marked with a seal and shall be made up into 
sealed parcels 

(4) on each bottle jar and parcel shall be a label describing the contents and slating where eadi 
was bund and on such label shall be impressed a counterpart of the seal used a copy of each label and a 
counterpart impression of the seal used shall be given in the report hereinafter prescribed 

(5) if the things are to be despatched by post the precaution described in the resolution, given 
below shall be taken. 

Precautions to be taken m Despatching substances for Cheimeal anafysu by post 

The Governor Geperal m Counal has resolved to prescribe the following rules for experimental 
adoption in regard to the mode of packing substances of the nature above described 

(1) The suspected vtscus or other portion of the body to be sent for examination should be enclosed 
in a glass bottle or jar fitted with a stopper or sound cork. 

(2) If liable to decomposition u should be immersed in methylated spmts of wine which should be 
used in the projjortion of one-third of the bulk of the material. 

D£ — The use of splnts of wine in packing vwera should be invanable whether the season is hot 
or cold and care should be taken that common bazaar splnt is not used. 

(3) The stopper or cork should be carefully tied down with bladder or leather and sealed To ascer 
tain that it has been securely closed the bottle or jar should be placed for some minntes with its mouth down 

(4) The glass bottle or Jar should then be placed in a strong wooden or tin box which should be large 
enough to allow of a layer of raw cotton at least three-fourths of an Inch thick being put between the bottle or 
the jar and the box 
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(5) The l>ox itsell should beencased tn common cloih, «hich should be sealed In Accordance 

■ttith u«ual rules o! ihe I’ost Office as to parcels ' 

(6) Despatclung officers wdl be held personally responsible lhal these instructions are carefully 
followed Whenet-er practicable, such parcel should be packed under the immedute supervision of the District 
Ci\al Surgeon. 

(7) At all siatioas where there is a Distnct Cuil Surgeon the parcels should invariably be sent to 
the Post Office b> that officer, and not bj a subordinate officer, but where there is no Civil Surgeon, thcj may 
be sent through the sub-du isional officer. 

(8) A declaration of contents to the offiaal> of the Postal Department is unnecessary and should not 

jbe made. 1 , j 

Sfe also Postal Guide for Januiry, 1915, para. 38 

A — Hombw. 

8 Hales for the Qaldance of Hedkal Officers la condocting Post-mortem examtaatlona and examfoiag 
Vesndcd persons.— See Ctr No 1J33, dated 23/-</ Apnl 18b8 and Bomb<^ Gazelle, 1873 / 338 , 1874, / 947 
Exlroci front " Bciitboy Goiemmenl Gazette, dated 20 /A November, 1873* 

The following rules for the guidance of Medical Officers in conducting postmortem examinations and 
■examining wounded persons are published for general infi^pnation — 

(1) The Medical Officer shall, immediately on receiving from any person tor examination a corpse or 
any other substance, inquire and note down the name and resideace of such person, and if he be a District 
Police^fficer, his number and rank, and shall without delay grant to such person a receipt for the corpse or other 


(2) In cases where the body is sent to him, the Medical Officer should note the time of its arrival, the 
■date and hour of the post morUm examinstion, and sex and height and apparent age oi the deceased the state 
of the body, whether well nourished or otherwise, the existence or absence of any caste or other marks not of 
recent ongin, such as cicatnees and deformities and the like, and whether the marks upon it correspiond with 
those mentioned in the Police report 

(3) In cases where he has been taken to the place where the body lies besides the above, he should 
note the place and nature of the soli (if out in the open country) where he found the body also its position and 
the state of the clothes if any He should also note iii cases of death from violence the position of the body 
jn reference to surrounding objects such as sharp stones and the like contact with which, it may be alleged, 
has produced the injury also whether any blood stains are visible onsudi objects or anywhere near the corpse, 
and whether any weapons are lying neir iL In case of suspeaed death from poisoning, he should note whether 
any appearance as it ot vomited matters etc , is present in the neighbourhood of the body 

(4) In every case he should describe the condition in which he found the body, noting the degree of 
coldness warmth, rigidity and putrehction and ibe amount and nature of the clothing or covenng on iL 

(а) Commenang at the skull and terminating at the feet, he should examine the bones to determine 
whether any of them are fractured or dislocated, and inspect tbe vertebral tolumn throughout, also the teeth, 
hair, ontices 01 the body and general surface, and also note the state of the pupils whether contracted or 
otherwnse, and whether any substances are grasped in the hands. 

(б) If there be any wound or contusion on the body, he should describe its position length and breadth. 
He should note the depth and direction of all wound> wheUierihere are any cuts on the clothes corresponding 
to them, and examine the wounds carefully for the jwesenceof foreign bodies, preserving such as are found. He 
should also state whether in his opinion the wound was mortal, giving his reason for such opinion and he should 
be vpeaally careful to examine ihe neck for marks of compression. 

(7) He should state his opinion as to whether the wounds, if any, could have been self inflicted, or 
whether they might have been the result of accident, givti^ reasons for his optmoa 


372 


,THE CODE or CRIMINAL PROCEDURE 


[Chap. Xiv, 


(8) He should carefully examine any gun sword blood-stamed instrument, stick or stone, by ivhich 
the wounds may have been inflicted and mark such instrument, so as to be able to recsgnize it i! asked to do so 
He should also compare the weapon with the wound alleged to have been caused bj u, and state whether m 
his opinion, it was possible for the wound to have been pnxluced by it. 

(9) He should commence his dissection of the body bj removing the top of the skull in the usual 
way with a saw and note anything that ma> appear unusual 

(10) He should make an incision from the chin down to the pubes, so as to be able to examine the 
wind pipe, heart lungs liver, stomach, spleen kidneys and intestines, also the urinary bladder, and note whether 
any of these organs appeared diseased and whether an> wound on the outside of the body communicates with 
the contents of the chest or abdomen. 


(II) In making his examination be should disturb as little as possible any organ which may com 
municate with an external wound, if he has reason to think that the bodj may be re-exarmned by another 
medical man 


(12) In the case of females, he should examine the ovaries and uterus, beanng in mind that abortion is 
sometimes caused by the introduction m the uterus of pointed instruments which ma> cause death He should 
note the presence or absence of pregnancy, the probable period to which pregnancy had advanced, and exatnine 
the external generative organs for marks of violence 

(13) In the case of infants he should note the condition of the umbilicus and cord if any of the latter 
remain, he should also remove the lungs and try whether they sink or nearly sink in or float in water 

(14) In case of suspected poisoning he should not neglect to examine every organ of the body and 
should pay special attention to the rules issued by the Inspector General Indian Medical Department 

(16) He should bear m mind that death may possibly have been the result of starvation, exposure to 
cold or heat smothering, drowning, lightning, strangulation poisoning or disease, and see whether death was 
due to any of these causes, giving his reasons He should also bear m mind the instructions already published 
for the guidance of Police officers in cases of death from drowning hanging and the like 

(16) He should keep all his onginal notes even though he may make a fair copy of them afterwards, 
and should not lend them to anjone to read 

(17) In all cases the examination of the body should be thorough and the notes of the appearance 
discovered should be as minute as possible 

(18) Full notes should be made in cases of examination of wounded persons 

(19) When summoned to give evidence m any case in which he lias made a postmortem examination 
or examined a wounded person, the Medical Officer should bring with him to Court the original notes made 
by him at the tune of conducting such examination 

(20) The notes of the examination in all cases or a fair copy ot them m the hand wnting of the 
Medical Officer should be at once made in a book kept at the hospital or dispensary lor the purpose and should 
be signed by him 

B— PUNlVB 


For similar Rules in Punjab see Punjab Gazette 9tk July, 1874 PI III p 274 Punjab Ga-ette 185J 
p 32 and Punj C%r Vol JI pp 173—179 

A.— Ihe following instructions* issued by the Chemical Examiner on 11th January, 1883 as amended 

subsequently are divided into two sections v%z — Section 1 —Containing rules for the guidance o agis eqa 
and Police-officers Section 2 —Containing rules for the guidance of Medical Officers Neither section is com 

plete by itself, the two sections being complimentary to one another 


• Th« 

OfliM 

A» nUnt 8 


in»tructlou8 are luued aa an Append x to Q O Bo *1* PnU e dated *l«t February 

nat on by Med cal OflScere o{corp«es sent to tbemby Pol ce-officecaor head* of vUlase* Cr P 

and Med cal Subord cateadownto lloep tol Ass rtantataowatyled Sub-Aisietant Surgeons) that Is to say 
.n. -iUH r^\ ixwr. . r f A~U*e S"- Passsd Heap tal Apprent ces and nospital An slants a 


igeroents n foves 
Comni 9s oAed 
Bat ee Surgsods 
ire antborized to 


Examiner the rules regard ns pseking should be observed Atastatoa where there is no CivltSurgson substances may w pa aeu s u 
forwarded d rect to the Chemical Bzant ner be the sulvord Dat*ofBeerin charge pf the bosp tal or d spensarj 
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Section I —Rules for the Guidance of Magisterial and Police-officers 

Not«(.— 1 InitrsctloBi for goldooee of Mk^trAUt, SoperlntondenU and luUUnt Bnperlfitesdeata.— 
The loUowng instn ctions are issued for the guidance of Magistrates Supenntendents and Assistant Super 
iQtendents of Police with regird to the transmission of substances to the Chemical Examiner for examination 
incases of suspected poison ng or other cases »n which the aid of the Chemical Examiner may be required. 

2. Snbita&eei to b« forwarded to Chemical Examiner only under orders of Magistrates, Seper- 
intendeat or Aislitant SnperlntendenL— In future substances wiU not be forwarded by Medical Ofhcers to the 
Chemical Examiner except upon receipt of an order to)that effect from a Magistrate Supenntendent or Assistant 
Superintendent of Police. It will therefore be necessary that orders for the transmission of substances to the 
Chemical Examiner for analysis should be issued with promptitude. And an order should invariably be granted 
if the Medical Officer considers U adnsable to obtain the opinion of the Chemical Examiner whilst on the other 
hand Magistrates Supenntendents and Assistant Supenntendents of Police should issue an order for examination, 
if they consider it desinble to consult the Chemical Examiner altho igh the opinion of the Medicil Officer be 
adterse to such a proceeding 

*(i) Should it at any time be found necessary to forward suspected substinces from the Nauve States 
under hts Government to the Chemical Examiner Madras for examination the order for the transmission ol the 
substance should be issued by the offiaals designated below 

(1) TVatiflHrortf— the substance wiU be forwarded to the Chemical Examiner Madras under the orders 
of the Diwan. 

(2) CbrAin— the order may be issued the Superintendent of Police Cochin or by the District 
Magistrstc Aojikamial or by the Distnct Nfagistrate Tnchur 

(3) the order may be Issued by the Chief Medical and Sanitary Officer of the State or by 
the Chief Magistrate or by the Diwan. 

(4) by the Diwan. 

(8) BanganapaUt^Xyj the Assistant Political Agent 

( II ) In the cifse of Medico-legal analysis required by the Hyderabad State the Chemical Examiner 
will recognize any requisition of a Nfedical Officer of the Nizam s service which purporu to be made under ihd 
epeafic authority of His Highness s administration. The Resident m Hydera^d will be also acquainted fc« 
the information of the Durbar 

( III ) The loot notes at pag<n> 254 and 298 «I the Civil Med cal Code should be cancelled and the rules 
in the Code should be amended in accordance with the orders now issued 

3. Forwarding officer to fernlib a brief blitory of the care. — Magistrates Supenntendents and 
Assisunt Supenntendents of Police on instrocung Medical Officers to forward articles for analysis to the 
Chemical Examiner to Govenunent should at the same time address the latter officer quoting the number and 
date of their order to the Medical Officer and should fum sh the Chemical Examiner with a bnef summary of 
the history ol the case. 

4. Feintt on which Information ihonld be farnbbed In cate* of loipeeted poUonlng —The pnncipal 
points on which Magistrates Supenntendents and Assistant Supenntendents of Pol ce in cases of suspected 
poisoning should furnish information to Chemical Examiner are as follows — 

(a) What interval was there between the last eating ordnnking and the first appearance of symptoms 
o! poisoning’ 

(5) What interval was there between the last eating dnnking and death (if this occurred) ? 

(r) What were the first symptoms? 

(rf) Were any of the following symptoms fwesent » If so state which — 

( 1 ) \omiting and purging 

(2) Deep sleep. 

(t) Tingling of the skin and throat. 

* AddH br o O Ke 9 t PnU e 4at«4 »tb AprJ IHI 
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(4) Convulsions or tv, itdnngs of the musdes t 

(5) Pelinum and clutching at imaginary ob)ect , , 

[e) Were any other symptoms noticed^ 

‘ (/) Did ‘any Other persons partake of the suspected food or drink, and did they also suffer from 

similar or other symptoms of poisoning > ’ 

t. 5. Other avaUable information.— Any other iiifonnatioii aiailable, likely to pro\e serviceable as a 
guide to the class of poison admmstered, should at the same time be furnished ' 

6. Certificate of chemical analyeta hy Medical Officer#.— Certificates of chemical analysis are not to be 
accepted from Medica) Officers, as these officers are not in a position to conduct analysis as they should be 
earned out for judicial purposes But any Medical Offiw who maybe provided with a suitable microscope 
should be able to recognize recent blood stains and to conduct examinations of suspected seminal stains 

7. Procedure m cases of BBspected human or cattle poisoning. — In every case of suspected human or 
cattle poisoning, it is desirable that all the substances requiring analysis should be packed and forwarded to the 
Chemical Examiner by the nearest Medical Officer If special arciunstances should render it desirable to 
forward any articles directly to the Chemical Examiner, the instructions given in section 2, paragraplis 4—1 , 
must be carefully attended to 


8. Rules for forwardingsuspected blood stains— Sospected blood stains —Articles requiring eamma 
tion for the presence of blood stains may, if desirable (ttde paragraph 6), be forwarded direct to the C emica 
Examiner, the following rules being strictly attended to — 

(1) When clothes are sent up any sums considered to be suspioous should be indicated by meato 

of pencil marks or pins Stains on walls floors the ground, or articles of furniture, etc, are not to be 
off But the stained area is to be carefully cut out , and when the material is britile, as in the ewe o ea 
diunam it should be carefully wrapped in cotton wool and packed in a box, so that the surface may 
preserved from injury 

(2) All .mcles r«iuinng ..animation sWid b. imretuliy laballed, and each '“5'' ^ 

Signature ^ the forwarding officer and the number and date of tJie letter of advice adaresse .i,*, 

E.xaminer AH parcels should be carefully sealed the despatdiing officer and packed in ' . 

they cannot be opened without destroying the seal The seal used should ’ -rti-d 

pnvateseal or an official seal which is kept.n safe custody A letterofadv.ee should be separately forwarded 
to the Chemical Examiner This letter should contain— 

(rt) An impression of the seal used in dosing the packets and description hereor. 

(i) A list of the articles forwarded and a statement as w how the articles have been forwar 

{c) Information as to whether a'^ny of th4 w^'apons. cloths, etc , are to returned alter examination. 

2. HI.cdl.n.o.,».mi.«l.n..-Hag.stn..es.oof«..ard.,.g come, docum.ms, sal,u« l.qoom elo, to 

the Chemical Examiner, should follow the instructions laid down in paragraph 8. cteiise 2, 

paragraph 11, so far as they may be appUcable.andsbould becareful to include in eir e ® ,„niish any 

Chemical Examiner s information as to the nature and object of the examination required, and to lum.sn 
other Information likely to assist the Chemical Examiner in making the required examination. 

Section II — InstkUctions for TriE Gt^DXNCE of Medicxl Ofucers 
Hotea. l.-Medlcal Officer# to maiataia sepply ot uDinethylated spuit •“'* spirit and 
Officers in charge of Hospitals and Dispensaries are required to maintain a supply ol unmv Examiner 

suitable bottles, etc, in readiness for the transmission of viscera and other matters o y,5cera and other 

when occasion may arise. In cases of suspected poisoning, it is exceedingly importan every 

suspected matters liable to rapid decomposition should be placed in spirit as soon as p ,.vamiiut 

should be mken lest doubt ma, be mued ti. Court as to the tdent.ty oi arttdes l.k=l> “ 
lion, or as to the possibility of their having been accidentally contaminated or improper y in e 

a. Post-mortem examination to be made thonaghly.~-ft>st-f/iorieM 
thoroughly as circumstances will permit whenever desired by Maglstenal or Police-officers Atte 
midwifery cases or other similar excuses will not exempt Medical Officers from the performance o e 
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freqcfrntly unpleasant though most important duty of makin? a ficsf-t/ufritm examination. Advanced decomposi 
tion does not pre>ent the detection of metallic poisons in the body Hence remains of viscera may be- 
fom arded for examination when the condition of the body as such is to render any attempt at dissection useless 

S. CoBtenta of the atemeeh hew aecired for trentmlaileo.— On making a poslmoriem examination 
wheneser there is any suspioon of poisoning, the stomach should be tied at both ends (a double ligature being 
apphed at the pylonc extremity, so that the contents of the intestines may not escape) and remov ed from the 
body in sudi a manner that its contents may be retained , after removal it should be opened, the contents 
received into a perfectly clean bottle and tlie mucous surface of the stomach carefully examined, its appearance 
noted, and any suspicioas p-artides found adherent thereto should be picked of! with a pair of forceps and 
placed m a separate small phial for transmission. And the mucous membrane of the mouth, pharynx and 
esophagus should be examined and any unusual appearance of marks of corrosion thereon carefully noted 

4, Article* to be forwarded Ib eaie of death from presaraed pouoalng.— In all cases of death from 
presumed poisoning, the following articles should be forwarded for analysis each in a separate bottle, unless 
otherwise indicated. It will, however, be understood that other matters should be forwarded if, in the opinion 
of Medical Officer, the speaal circumstances oi any case render such a proceeding advisable -• 

(a) Stomach. 

(&) Contents of the stomach which may, if it be convenient be put in the same bottle with the 

stomaclL 

(r) Suspicious particles (if any have been found) removed trom the mucous membrane of the 

stomach. 

{di A portion of the liver, not less than 16 oz, in weight or the whole liver if it weigh less than 
lf>oz.,andone kidney 

(r) The vomited matter, if any The earlier and the later vomits should, when pramcable, be sent up 
in different bottles. And the labels should state at what penod the matters were vomited Special directions 
are given in paragraph 6 for the disposal of vomited matters mixed with earth eta 
(/) A specimen of the spirit used, 4 oz 1$ sufficient. 

tf^Aen it IS sitsp4cUd that a vegstaiU potson has been used the /olhwtng ^natters should also be 
fortvarded — ^ ^ 

(f) The contents of the small intestines 

(A) Any urine which may have been separately collected after the commencement of symptoms, or 
found in the bladder after death 

S Strong nnmethylated spirit to be added. — Strong unmethyialed spint should in all cases be added, 
as laid down in the rules for the transmission of articles for analysis, detailed in paragraph II, to the contents of 
bottles A, D, G, H and also to the contents of bottles B and E, unless it be suspected that alcoholic poisoning 
Vva^ the eawse of death. Nospwvt need be added to the contents of bottle C Cate should be taken that no 
V essel cont'tining fluid matters is quite filled 

6. Packing of vomited and purged matter* In metallic poisoning— \ omited and purged matters are 
frequently received by Medical Officers mixed with earth etc If the admixture of earth be sufficient to render 
the evacuated matters dryand inoflensive they may be packed without spirit in any convenient manner, other 
wise they must be packed with spirirt. Vomited and purged matters il they have, as frequently Jiappens, been 
allowed to fall on the ground should be carefully scraped up, not taking more earth than is necessary. The 
superfiaal scrapings should be packed separately It is rarely necessary to remove the earth to a depth greater 
than half indi, even in cases of suspected metallic poisoning, unless the soil be of a very loose character 
Except when a metallic poison is suspected, it is very rarely necessary to forward purged matters 

7 PsUonoas food, medicine and fralts how preferred aad leat ap.— If articles of food, medicine, etc. 
suspected to have been the vehicle by v.hichpovson has been admitted, require examination they should each 
be packed up separately and spint invarubly added, as m the case of viscera, to such as arc liable to decompiosi 
tion. Fruits, such as plantain and custard^pple, if suspeaed to contain poison, should be carefully inspected* 
and if It should appear that some reign substance has been inserted, this should be picked out and sent up for 
examination. II one suspidous substance can be discovered, ffie fruit should be forwarded 
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1 > 8. ^ Rtport bjr Medical Officer of the mnit ot poat'raortem examination of Uaglstratei, etc., to obtain 

order for transmission to Chemical Examiner.-'After having made a postmorUm examination in a case of 
suspected poJsoning.andhaving preserved in spirit all articles JiabJe to rapid decomposition, which are likely 
to require examination, the Medical Officer should report the result of his examination to the police, and on 
reieipt of an order from a Magistrate, or from a Supenntendent or Assistant Superintendent of Police, but not 
before, forward the viscera of the deceased and such other articles as may require analysis to the Chemical 
Examiner to Government for examination In cases where no death has occurred, but where it is suspected that 
poison has been administered, the Medical Officer having preserved in spint all articles liable to rapid decompo- 
sition which are likely to require examination, should similarlyreport the case to the Police, and on receipt or 
an order from a Magistrate, Supenntendent or Assistant Supenntendent of Police, forward the vomited matter 
dr contents of the stomach removed by the stomach pump of the affected individual, or other matters requiring 
analysis, to the Chemical Examiner to Government Though Magistrates, Superintendents and Assistant 
^upenntendents of Police are required to grant an order for analysis, should the Medical Officer consider such 
an examination necessary, they can, if they consider it advisable, order viscera, etc , to be sent to the Chemical 
Examiner when m the opinion of the Afedical Officer, such a proceeding may be quite unnecessary 

9. Letter of advice by Medical Officer to Cbenlcal Examiner what to contain —When on receipt 
of the necessary order of a Medical Officer forwards articles to the Chemical Exammerfor examination, he should 
address at the same time a letter to the Chemical Examiner advising him of their despatch. This letter 
should contain— 

(e; An impression of the seal used in closing m the bottle^ and a description thereof 

(d) \ hat ot the articles forwarded, and a statement as to how the articles ha\e been forwarded 

(c) Ihe name of the officer from whom the order has been received to forward the articles, and the 
number and date of such order. 

(dj A detailed account of the post mortem appearances observed. 

(«) li he has Seen the case during life, an account of the symptoms observed and a statement of the 
treatment, if any, adopted 

10. Packets to be carefully lesled— AH bottfea and packets should be carefully sealed by the 

Medical Officer, and closed in such a manner that they cannot be opened without destroying the seal The 
seal used should be the same throughout, and a private seal, or an official seal, which is always in safe 
keeping Each bottle or packet should be labelled and each label should bear the number and date of the letter 
of advice to the Chemical Examiner relative to the case as well as a short description of the^contents, and should 
be signed by the Medical Officer * 

- 11. Roles for transmissioii of snspected sabstances for aDSlysia.— Rules for the transmission of 

substances for analysis— suspected substances may be forwarded by post carnage bearing b> passenger train, 
or steamer or in charge ot a constable The latter method is recommended m all cases in which wealthy or 
mftuentia! parties are implicated Officers forwarding xiscera, etc, by post, ,by rail, or steamer, or by 
constable to the Chemical Examiner will b^ held personally responsible that the following instructions are 
carefully followed 

Transmission by When viscera etc, are forvrarded through the post, the following rules are to 

be observed — 

(1) The suspected viscus or other matenal to be sent for examination should be enclosed m a glass 
bottle or jar fitted with a stopper or sound cork 

(2) If the matenal sent is liable to decomposition it sdiould iinanably be preserved by one of the 
following methods — 

(0 In case of suspected poisoning in man other than alcoholic poisoning, the matenal sent should 

ity to cover the matenal immersed m 
• t bear a less proportion to the bulk of 

spmt IS not used 
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(u) In cases ol suspected alcohobc poisoning lo man the contents of the stomal and its washings m 
pure t^'ater should be placed m a bottle with a suffiaeat quantity of dean table salt to saturate the solution and 
lea\e a little salt undissohed. The stomach itself, after bong washed in pure water, as above, may be preserved 
in alcohol as in (i). * A sample of the water and of the table salt so used should also be invanably 
forwarded for examinatioa 

(3) Great care should be taken that the stopper or cork of the bottle fits tightly Tins precaution is 
espeaally necessary when alcohol Is used as a preservatise . in such cases a ring of bees or candle-wax 
should be placed round the lip of the bottle so as to cover the shoulder o! the stopper The stopper should be 
carefully tied down with bladder or leather and sealed 

(4) The ghss bottle or jar should then be placed in a strong wooden or tin box which should 
be large enough to allow of a lajer of raw cotton at least three-fourths of an inch thick being put between the 
vessel and the box. 

(5) The box itself shouM be encased in common gurah cloth which should be securely closed and 
sealed. The seals should be at interaals not exceeding three inches long each line of sewing All the seals must 
b> of the same kind of wax and must bear distinct impressions of the same device The device should 
ordinarily be the office seal of the officer despatdiing the parcel The device must in no case be that of a 
current com or merely a senes of straight, curaed or crossed lines. 

(6) Despatching officers will be held personally responsible that these instructions are carefully 
followed. Whenever practicable such parcels should be packed under the immediate supervision of the Civil 
Surgeoa 

(7) At all stations where there is a Civil Surgeon the parcels should invanably be sent to the Post 
Office b> that officer and not by a subordinate officer , but where there is no Civil Surgeon they may be packed 
and forwarded direct to the Chemical Examiner b) the subordinate officer m charge of the hospital or 
dispensary 

(8) A declaration of contents to the offiaah of ihe Postal Department is unnecessary and should not 

be made 

TranstHtstufn by Rat! cr When viscera etc are forwarded by rail or steamer, it is 

unnecessary to encase the box mdoth but with this exception the rules for forwarding articles through the post 
must be observ ed in forwarding articles by passenger train or steamer 

Transtntsston by — When viscera, eic are forwarded in charge of a constable it will not be 

necessary to pack the bottles etc, in a strong box in order to protect them from rough handling during transit. 
But It is desirable that glass bottles containing viscera etc should be wrapped in cloth or paper so as not to 
be offensive to other passengers 

In cver^ other respect the same rules should be observed as In the transmission of viscera, etc by rail 

12 Saipeeted Blood ttalns.— Medical Officers are in many instances expected to deal with these cases 
themselves— section 1 paragraphs 6 and 8. 

18. Sotpeeted Semioal-stains.— Fn/r section 1 paragrajffie — \s the cloths requinng examination in 
these cases are usually exceedingly dirty it is advisable, when practicable to cut out any suspiaous stains pack 
them m cotton wool and forward them only for examination instead of the whole garment, fn cutting out 
stains about half an inch ol the surrounding cloth should be removed also In any case cotton wool should be 
used and e\er> precaution taken to preveni the stains being damaged in transit. For ii formation regarding 
packing and despatch of letter of advnee see instructions under head of Blood sums— wrf; section I 
paragraph 8 

1%. CatUeCxtea.— 

(1) Some precautionsshould be taken loensurethat viscera etc are not sent for examination in cases 
where death obviousl) occurred from causes other than poisoa A careful search should be made foranymdi 
cations of the presence of a suit when this mode of poisoning is suspeaed and if anjihing resembling a suit 
be found it should be forw arded for examination. A diemical examination of the vnscera is useless m raw of 
suit poisoning as m sudi cases poison cannot be detected in the voscera. 

* added br 0 0 ^o.**S PaU c dated Ctb Xocsit 1300 
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(2) The entire alimentary canal should be (^ned and its contents inspected for suspicious-looking 
substances If any suspiaous-Iooking substance be detected in the alimentaiy canal, it should be packed in a 
separate vessel, and spirit should not be added unless necessaty for its preser\ation 

(3) About two pounds of the contents of the stoniadi, with about a pound of the contents of 
the intestines, should be placed m a clean glass or well-glazed earthen \essel or \essels and strong unmethj- 
lated spirit added m the proportion of not less than one-fourth of the apparent bulk of the matenal when 
the contents are nearly dry, but if mudi liquid be present spmt should be added m the proportion of one-third 
of the bulk of the material Also about a pound of the liver and a similar weight of the stomach should 
be placed in a separate clean glass or well^lazed earthen vessel and unmethylated spirit should be added in the 
proportion of one third of the bulk of the matenal A sample of the spirit used m packing should also be sent, 
4 ounces are sufficient 

(4) Dned cattle-dung may be sent without addition of spint 

(5) Suspected cattle poisons rarely require the addition of spmt for their preservation, and spint 
should not be used unless necessary 

(6) The instructions given as to the packing and transmission to the Chemical Examiner of 
substances requmng chemical examination in cases oi suspected human poisoning are applicable to these cases 
and should be careiully attended to and the same precautions must be adopted as to sealing and labelling 
the different vessels— tide paragraphs 9 10 and II 

(7) When under instruaions received from a Magistrate or Superintendent or Assistant Supenn- 
tendenl of Police, a Medical Officer fonvards articles to the Chemical Examiner tor examination, he should 
at the same time address and forward separately a letter to the Chemical Examiner advising their despatch 
This letter should contain— 

(n) an impression ot the seal used in closing the vessels, and a description thereof, 

(i) a list of the articles forwarded and information as to how the articles hav e been forwarded , 

(tf) the name of the officer from whom the order his been received to forward the articles and the 
number and date of such order 

(d) information as to the number and kind oi ammab affected and number of deaths , 

{e) any intormation obtainable as to pou-mortem appearances, nature and duration of symptoms 
iiid which may be likely to indicate the probable nature of the poison 

16. Analysb of water—^l) Before forwarding a sample of water to the Chemical Examiner for 
analysis, it is necessary to write to the Chemical Examiner and ascertain when it will be convenient to receive 
the sample or samples which may require to be examined, it being desirable that samples should be examined 
shortly ^ter they are received at the laboratory 

(2) The duty of coUectmg die samples should always be undertaken by a responsible person. The 

employment of peons or servants for this purpose is strictly prohibited The bottles used should be thoroug J 
cleansed, and then well washed out twice with water from the same source It i4 intended to fill them from, 
just before finally filling them * 

(3) Glass-stoppered bottles are best, but ii those are not procurable, new corks are to be used with 
the ordinary quart w me bottle of light-coloured glass In filling the bottles, a little space should be left between 
the cork and the water 

( 4 ) Not less than one gallon of each sample oi vrater is to be forwarded '' 

(5) Each bottle to be labelled with the name of the well and date of collection. 

(6) On forwarding vvater for amlysis, the kledical Officer should, at the same time forward separately 

I letter to the Chemical Examiner This letter should contain — , ^ 

(а) An impression and description of the seal used m closing the bottles ' 

(б) Information -vs to the number of Samples sent, and a statement as to how the samples have been 

fortvarded. 

(f) An explanation as to the reason for which the examination is required and information aS to 
t>y whom it IS desired 

(</) A statement as to the source from whidt each sample wa-- collected and by whom and when 
cacli sample wvs collected 
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SCHEitE FOR FOST'ttORTEU EXAMINATION. . 

No DATED 


Name 

Aged about 
Colour of eycN 
Residence 
Occupation 
Found . 

■Brer” 

Sent by 
in chargje of 


Hots of a Po8t«mortem Examination on the body of-* 

Female 

\ ears, m, d. approximate 
Height ft. in 

Colour of hair, length m 
Caste 


, on at 

PM 

mth letter No 
grade Head Constable No 
»» . A.st 

Received ai , on at 


It IS stated that the body vv-as found 


It IS stated that there was an interval ui 
between the last 

eating clnnUng and the development of the symptonk^ whidi were— 


Vomiting of 
Twitclung of 
Tingling ot 
ConvuUioa^ 


Purging oi 
Clutching nt 
Delinuni 
Deep sleep 


other persons partook of the same food dnnk 
and exhibited 


The following articles were also sent with the corpse — 

Clothes ' Ornaments— Jewellery 

Excreta I \omii 

Weapons | 

The examination was conduaed by 
and was begun at on 


dated 


symptoms. 


External Examination. '' 

The body is corpulent stout well nourished emaaated, not muscular, jaundiced leprotic Rickety 
Has Addisons patches.on eruption of ^ ^ 

Is covered with down scratches on blood and veniix caseosx. 

Tattooing Old scars Clcer. 

Bums (purple red boundary) 

Caste marks Condition o! cloth«^ 


Internal Examination. 

The features are calm, contorted, distorted pale, livid, congested swollen bloated 
The eyes are open, closed, lids not swollen, pupils not contracted, not dilated 

The nose is not brokea There is no dischargeof blood, mucous No foreign body, polypus ulcer 

«eptiim. 

1 he mouth and lips give forth no characteristic odour of are not discoloured, 

stained, mucous lining IS not softened, destroyed. There is no discharge of blood froth 

Tail of sativ a running down to chest. No foreign body in 

The teeth are complete are whoHy absent are "broken or decay ed 

The jaws are not clenched. The gums are blue red, spongy 
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The Xong^e is not protruded hetweea t«lh,Tt»ined, mucous surface, 1 1 a * C ” 
swollea 

No ulcer, no new growth. 

The ears have no discharge of pus, blood, fi\ud j No foreign body Lobes not recently tom. 

The neck is not marked by rope 
No wound dividing 
No old scar 
Glands not enlarged. 

The chest is shaped formed. 

No diflerence in trunk the two sides Mammary glands Auxiliary glands not 

enlarged. 

Hair Fracture Hernia Cubs ansemia Umbilous 

Line of demarcation Cord Mummification of cord 

Generative organs — hair 

penis (shortening of, in drawing) 

No discharge No venereal Testicles 

not descended Hydrocele Labia Hymen 

Vagina fistula 

discharge of blood, mucous Foreign body No venereal, no marks of violence 
The hands are not clenched, empty, contain 
have no extra digits Show no signs of work. No mark of wedding nng on finger 
No stains no fracture dislocation nails not brokea Sand, mud 

cutis ansernia on arms Cholera fingers 
The feet are not oedematous There are no nodes fractures 

dislocation Deformity stains soles. 


yu/f Sketch 

Character no foreign body 

on clothing do net correspond with wounds on body. 


PoiytnorUm 
Discolouration of 


inuounds Cuts 

Injunes might have been self inflicted 
caused by accident by 

caused weapons produced which fit Mounds, 

Eye-balls flaccide Flattening of points of support 
hypostasis (prove by incision). Rigor metis ... . 

Odour softening of eye balls Exudation from nose, mouth. Blebs on back o egs nec , 

Peehng of cuticle Loosening of hair Damage by wild aranials. 

Thorax, abdomen burst Sutures of skull opened Eyes gone. 

Saponification. Mummification ^go 

Death would appear to have occurred about 

The general appearances do not tally with the Police rep>ort 


jDtemal ExaminatioD. 

Depth of fat in Colour of Development of 

extravasation no fluid amount of r j ’ 

02. Level of diaphragm R 

Position of organs normal 

Position of organs normal. "Fracture of 

fleura increased vascularity, roughemng of surface, effusion of fluid 
character of lymph Old, recent adhesions Wound 
Pericardium reddened distended Fluid in 
of inner surface dark roughened Wounded 
hamorrhage on 

Weight oz 

(A»f« — Orgsa, to bo nieroir Inopovtce ond noS' 


colour of muscles, no 

L 

nbs. 

ozs. Charactei 
Spots of 

Hypertrophied. Diluted. 
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Fatty infiltration, degeneration abnormality, wound, rupture turged 
Rl auricle contains ' Rt ventricle contains 

Lt auncle contains Lt ventricle contains • * 

V’al\'es and encardium ngid, rough, contracted, thickened, adherent 
perforated, vegetations puckered, atheromatous 
Chordoe tendinoe shortened, brokea Clots 
Pol>pus Coronary vessels. 

General character dark, cherry coloured. Coagulated. Firm, abnormally fluid 
Atheroma, aneunsm, wound, rupture 

Distended not marked by ribs. Do not collapse. 

Colour Insular tnarblutg — Weight R 

Feel dry, soft oedematous hard, friable, non-elastic, emphysematous, collapsed 
Do not section and exudation on pressure 

amount of blood, water secretion, granular, bloody, tenaaous, tubes reddened, Uiickened, dilations, 
grey yellow tubercle, certaceous mass, shrinking cavities Pigment, fibroid change. Red grey hepatization, 
purulent, infiltration, diffuse circumscribed abscess, atelectasis gangrene cancer, wounds , rupture 
Contains water, mud and 

Injected, swollen, discoloured, osdematous, belled froth corrugated leathery 

new growth impacted mass, hyoid bone. 

Outer surface vascular, injected , adherent, distended by food, gas Contracted wound rupture 
Intenor surface contents ozs looking with characteristic odour of colour 

Appearance— colour vascular injected, dilated and tortuous vessels punctuated adetna 

tous, charred, extravasation effusion, seeds of 
Particles of ulcer perforated Character of edge 

Mucous membrane thick, soft, hard, eroded corrugated, leathery 

Mucous membrane partly detached, easily stnpjied, soft bnttle, sodden, white, brown stricture new 
growth, impacted mass, wound. 

Weight oz. 

Relations adhesions rupture Weight enlarged diminished 

atrophied wound 
Edges ihipk, thin, rounded 

Surface smooth, shining dull nodulated, scartike bands 
Colour red yellow mottled, pigmented. 

Consistence hard soft, flabby, tough fleshy, greasy, friable, waxy, diffuent 

Section hyperasmic, nutmeg granular, distended, ducts, embolism hydatid, abscess (reagent reaction) 
Capsule adherent, thickened, loose, wrinkled. 

GaU bladder full, empty, stone. 

Ducks thickened, constncted, obstructed bj , weight large small wrinkled Rupture, 

wound, colour Capsule thick adherent 

Consistence hard, soft, bnttle, fnable abscess, infracts 

Relations No hernia Fat, no adhesions, injected hyjiostasis 

Glands swollen scrofulous ulcer, tubercle, caseous masses effusion of lymph Wef^t R 

oz. L. oz. Larger, smaller, heavier, lighter 

Colour red, yellow white mottled, hypostasis, smooth, rough lobulated. Section son, hard friable, 
atvemic, hyperxmfc colour f , 

Cortide increased, wasted pelvis dilated pyTamlds malplgian bodies increase of connec 

live tissue. 

Capsule very nonsidhefeni, thick, thin stellate veins new old, abscess cyst, calculus rupture- 

wound (reagent reaction) enlarged, irregular, firm adherent, secuon yellow, grey, white, cheesy, cretificd. ‘ ■“ 
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Small intestine rfjce hypostasis (especiallj peliic) adherent. Injected 

rntenor contents Colour membrane suollen pulpy, sloughing ulcerated (diffuse /oWicoIar^ 

Feyer’s glands impacted mass twisting new growth thinning wasting and contraaion 
Large intestine oulcr s ir/<ice 

S Ileo eireat telvt 
3 —6 Apptndtx length. 

Interior 
h eclat t 

Contents o*. Calculus new growth 

Menstruation pregnancy abortion s lolence 

wound rupture new growth 
Fracture o£ peKis 
The soft parts present. 

The bones are 

The Dura mater adherent aiufintic, vascular hypostasis 
The Arachnoid dry sticky tubercle The pia matef injected 

Comofutions iTattened \ eninclcs full empty 

Substance softened (red yellow) hard abscess 

Tumour Harmorrhage clot Bwal jracture 

Exostosis Canes Wound 

So/ip II* present 
The bmes are 

TheDur\maUi adherent aiwmic sascular hypostasis 
The Arach iO\d dry stickly tubercle 
ike Pxa tualer injected 

The cord \tngih weight oe soft hard vascular injected. 

Semi translucent 

Colour 
Ccluitws 
Serve roots 

The foftowing numbered and sealed a» under and each labelled with a signed note of re/ere ice ro 
this report are together with a sample of the spmt in i hich they are preserved reserved for chemica 
anali'sis — 

1 Stomach and contents 

2 Intestine and contents 

3 Spleen. 

4 Simple of liver 
o Kidney 
b Sample of mi scle 

7 Sample of blood 

8 Sample of spmt. 

Result of analysis. 

Summary of opinion The deceased would appear to have 
Dated day of 19 

at Sg 

C —Quantitative Analtsxs bv Chemical ExA3rr^EJl 

Quantitative analysi* to be made only in nitaera! poisoning —The Chemical Examinei’s report 
.and important evidence m an investigation or trial In the case of Vegetable Poisomng QuantimUve m y» 
of human Viscera etc. is likely to be (atlacious lO its results and as such worthless aS legal endence. 
tative Analysis should therefore be made in add don toQualitative Analysis only in the case o! Mineral roi 
eoflinj for finding out the amount of poison found jn eadi article— G O No ISCr’ Judicial dated » t 
August 1905. 
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D— ^EE TO Medical OtFicERs i o 

(0 J'Or (onduthng a J\}st mortem or MedtcthUgal Examination —The fee lo be paid to a Medical 
Subordinate other than in officer o! commissioned rank for conducling a Post mortem or Medico-legal Exam- 
ination when it does not fall uithin the ordinary scope of hts duties, shall be Rs 4 It is to be understood that 
Jdedical Subordinates lent by the Go\emment to Muniapalities or Dispensary Committees will be required to 
perform these examinations as part of their regular duties, without further remuiieratioa In the case of Officers 
•of Commissioned Rank the fee shall be Rs 16 for Postmortem Examination and Rs lO for Medico-legal 
Examination— (C O No 694 Judicial dated 15th Mardi 1684)^ i 

(tt) For Atlendmce tn Court— A Medical Officer, not being a Livil Surgeon or an officer in Medical 

charge of a Cn il Station shall be entitled to a fee of Rs. 1$ for conducting Post mortem Examination and to i 
fee of Rs. 10 for conducting a Medico-legal Examination other than a Post mortem Examination in cases not 
falling within the ordinary discharge of his duties whether or not he is required to give evidence in a Court of 
Jusuce in connection with such examination. When he Is required to give such evidence in a Court of Justice 
he shall not be entitled to an> remunention tn addition to the fee 5anctioned above other than the usual 
expenses paid to a witness— {G O No. 1367 Judiaal dated 2ist September IB82). ^ 

(m) For grant of etrttfieaU or Medical u/iejca— Paragraph 381 of the Civil Medical Code shall be 
amended as follow s — < Vide G O No 755 Public, dated 12th September, 1908) Medical Officers who are 
public serv-ants shall in no case receive anv fee from the public revenues for giving certificates opinions 
or evidence regarding any proceeding of public interest such as inquests or judiaal inquines. Certificates 
shall invariably be grani^ when required by the Police If in any case i Medical Officer considers tljat 
unnecessary or improper use is made of this rule the Police he should, alter granting the certificate, report 
the matter to the Distnct Medical and Sanitary Officer who will bnng a to the notice of the District Magis- 
tiate Iftheofficeris himself the Distnct Medical and Sanitary Officer or a Civil Surgeon, he will similarly 
report the matter to the District Magistrate (5) A fee may be charged subject to the provisions of clause 
{i) below, for a certificate or opinion given b> a Medical Officer in Government, Muniopal or Local Fund 
service at the instance of a pnvate person treated or examined by him in hts offiaal capacity for any purpose 
whether it be tn connection with a avil or cnminal proceeding or not, and the fact such person was treated in a 
State Muniapal or Local Fund Hospital shall not exempt him from the payment of su^ fee to the certif>ing 
officer \\ hen such a certificate or opinion is given by a Commissioned hledical Officer or a permanent Civil 
Surgeon he shall be entitled to a fee at the usual rate of remuneration admissible to him m the case of an 
ordinary certificate. When it is given b) a Subordinate Medical Officer, the fee shall not exceed two days 
salary (i e pay without allowances) of such officer subject to maximum of Rs. 5 Provided that where a private 
person pleads that from poverty he cannot pay the fee demanded the Medical Officer shall not therefore refuse 
to treat or examine such person and shall record the results of the examinatioa He may however in such 
case refuse to grant a certificate without the payment of a fee but if he does so, be shall record his reason for 
such refusal ‘Provided further tliat a Medical Officer shall not levy a second fee for giving evidence in a 
Court to prove a certificate or opinion previoiisl> given by him to pnvate person and for which he has already 
.received a fee. There is however, no objecfton (o a ^fevheaf Officer taking a fee from a pnvate person for 
giving evidence m a Court in cases in which the officer has not obtained a fee beforehand for consultation or 
for a certificate in regard to the same matter and in which he has been summoned to give evidence in Court 
by that person and not by the Court or another part> 

(r) Treatment not to be postponed . — \ Medical Office shall not be at 1ibert> b> direamg the appli 


(<f) No fee for certificate under M S Wrk— Notwithstanding anjthing contained in the above 
rules no fee shall be cliarged by Medical Oftcersfor certificates granted with reference to seaion36 of the 
Merchant Shipping Act 1906 on the requisition of the port authorities. 

EB-<Eidr CO No 218 Publte dated 212-1S99 Au 319 AiWir, ifrifrrf 25-4-06, Aa 762 /Wfu-, 
^j/rW&8-00 No 1303 Judtaal dated 17-8<IS , Ao 2 F dated H-3-1S and l-&«3 , No 819, Public, dated 2 IfrOU ' 
Aa604 F dated Ao 1307 F daied2i-^92, Aa.75a fUilie dated 12-608 and A\> 644 Publte. dated 

a-frOS.) 

*7^1* rcra. U O No Ml Pablic 4*t«d Sth Xntqft 
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C.— Bengal Rale*.— The following rules and orders under s. 174 are in force m Bengal — 

At every division of a district where there is a Sub-Assistant Surgeon or European Medical Officer, 
the post mortem in all cases of \iOlent or susplaous deaths occumng in that division should be held by such 
officer 

Where there is only a Native Doctor, where the stated tiie dead body, the distance, the weather, or the 
condition of the roads renders it improbable that the body will reach the Sudder Station in such condition as to 
enable the Civil Surgeon satishctonly to hold a postmortem examination on it, the body must be sent to the 
Sub-dnisional Medical Officer A copy of the report of su6h officer will, however, be submitted to the Civil 
Surgeon, who will make any remarks he thinks proper on the margin of the report, for the Information of the 
Sub-dll isional Officer When the body has external marks of violence, as in the case of hanging, fractures or 
severe cuts, the Sul>divisional Magistrate should himself, ii possible, view the body in the presence of the 
Native Doctor 

When, on the other hand, circumstances permit, the body should be sent to the Sudder Station for 
examination by the Civil Surgeon, and at sudt exammaiion the Sub-Assistant Surgeon, or the Native Doctor ol 
tlie Sudder Station, should be present, so that he may be able to attend. If requir^ at the Siib-divisional Court, 
and, give evidence as to causes of death m cases in which the absence of Civil Surgeon on his duty would be 
attended with serious inconvenience to those under his medical charge —Resolution, Bergat Government 
Wh October, 1863 

9. EyldOBtlary valoe of a poit-mortem report.— A postmortem report cannot be used as evidence at 
the trial except by way of refreshing the memory of the person who made Jt or to contradict him, 6 C> V. N. 
98, 9 C. 455 a 11 C. L. R.569. 

10. Bbposalot the body. — The Police^fficer sent m charge of a corpse need not be present throughout 
the details of the postmortem exairunation It will suffice if he stands siiffiaently near to be able to testily 
that the body which has been m his charge was the one whidi was examined by the Medical Officer, In ell 
cases ivhere the Police bnng a body for postmortem examination, they should arrange for the subsequent 
disposal of the body If the relations or friends of the deceased will arrange for the bunal the body should 
be given to them. If they decline the Police sliould arrange for the bunal of the body themselves —//kii /bf 
flfitn , Vol I p 

11. Questions that may be put to medical and other witnesses in certain cases.— 

Ko \ 

Questions which may be put to a medical witness m a ease of suspected potsomug after post iHorlein 
examination of the body 

\ Did you examine the body , late a resident of — , and if so, what did you observe > 

2 What do you consider to have been the cause ol death’ Stale your reasons 

3 Did you find any external marks of violence on the body ? If so, describe them * 

4 Did you observe any unusual appearance on further examination of the body ‘ If so, describe 

them. 

5 To what do you attribute these appearances, to disease poison or other cause? ^ 

6 If to poison, then to what class of poisons’ 

7 Have you formed an opinion as to what particular poison was used ? 

a Did you find any morbid appearances in the body besides those which are usually found In cases 
of poisoning by 1 If so, descnbe them. 

9. Do you know of any disease m whidi the /orfwor/ew appearances resemble those which you 
observed in this case? 

10 In what respect do the post mortem appearances of that disease differ from those which you 
observed in the present case’ 

1 1 What are the symptoms of that disease in the living f 

12. Are there any past mortem appearances usual in cases of poisoning by but which you did 

not discover In this instance ? 
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13 Might not the appeirances >ou mention ha\e been the result of sponwneous changes In the 
stomach after death > 

H Was the state of the stomach and bowels compatible or incompatible with vomiting and purging? 

IS What are the usual symptoms of poisoning by ’ 

16. What IS the usual interval between the timeof taking the poison and the commencement of the 
s)mptoms? 

17 In what time does generally prove fatal? 

18 Did you send the contents of the stomach and bowel$(orother matters) to the Chemical Examiner' 

19 Were the contents of the slomvch (or other matters) sealed up in your presence immediately on 
removal from the body ' 

20 Describe the v essel in which they were sealed up and whit impression did the seal bear ? 

21 Have you received a reply from the Chemical Examiner, if so is the rcjwrt now produced tint 
which you received ? 

2Z (If a female idult ) what wis the state of the uterus? 


Na II 


Qutihons lhat may be put to a mnprofe atonal totlnea in case of suspected poisoning 

1 Did you know , late a re^idem of ? If so did yon see him during his last illness 

and previously? 

2. \\ hat vv ere the sy mptoms from which he suffered ? 

3 Was he in good health previous to the attack ' 

4 Did the symptoms appear suddenly ? 

5 What wastheintervil between the last time of eating or drinking and the commencement of the 
symptoms’ 


6 What was the interval between the commencement of the 
UdMih eccumd symptoms and death > 

? What did the last meal consist of ' 

8 Did anyone partake of this meal with — •* 

9 Were any of them affected in the same way * 

10 Had, ever suffered from a similar attack before ' 

11 Did vomiting occur ' 
w*n 12 Was tliere any purging ? 

13 Was tliere any pain III the sioniarh ' 

H W^s very thirsty ' 


15 Did he become faint ’ 

16 Did he complain of headache or giddiness’ 

17 Did he appear to have lost the use of his liinlis ' 

18 Did he sleep heavily ’ 

19 Had he any delirium ’ 

20 Did convulsions occur ’ 

21 Did he complain of any peculiar taste in the miuth’ 

22. Did he notice any pecuharliste in his food cw water? 

Thi*ii w th nrwnr* to A-v yomtea 2J U as he<eiisible III the intervals between ihe convulsions? 

. , 24 Did lie complain of burning or tingling in the motilh and throat 

Tbi» h wiih r»f»rence to co« t numbness and tingling in the liml« ? 


Na III 

Questions a bub maybe pul too medieal witness tn a ease of supposed d’alh by wounds 
or blows after post mortem examination of [he body 

I Did you examine the body of late a resident of ,and if so what did you observe' 

2. \\ hat do you consider to have been the cause of deatli’ Stile your reasons 
a Did you find any extem.al nurksof violenceoii the liod) ’ ft so dcNcnlw them 


25 
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Rilei — I lie followliiK rules and orders under s. 174 are m force in Bengal — 

I »-vrfy division of n dUlrKt wlieri there i<t a Sub-Assjstant Surgeon or European Jledical Officer, 
f iUmortm in fdl rus«-» o( \ ioli nv or svisplclous deaths occurring jn that division should be held by such 

V/lo-fi (ill re Is onl) n Nntlvc Doctor, where the state of the dead body, the distance, the weather, or the 
fi n1 tin roads rendi rs It improbible that the bodj will reach the Sudder Station in such condmon as to 

ir tin ( Ivil fiurgion Bitlsfictnrilj to hold a postmortem examination on it, the body must be sent td the 
^ /l/dl>‘l loiiil Mi*dli.d Olhfrr A copy of the report of su6i officer will, however, be submitted to the Civil 

who will 111 »k« any rt in irks he thinks proper on the margin of the report, for the information of the 
^(d^dl'•^^^onll (Jlllirr When the Ixidy has external marks of violence, as m the case of hanging, fractures or 
tfn full, lllf hiilnlKlsloiul Magistrate should himself, it possible, view the body in tlie presence of the 
fiHtiur Ihmor 

When, oh the other hand circumstances permit, the body should be sent to the Sudder Station for 
niiili itjon by the Civil Surgeon, and at such examination the Sub-Assistant Surgeon or the Native Doctor of 
die hiiddrr Slut Ion, should be present, so that he may be able to attend. If required at the Sub-duisional Court, 
and, give evidence as to causes ol death in cases in which the absence of Civil Surgeon on his duty would be 
allrndid wirli B^rfous inconvenience to those under his medical charge,— Hesotulum, Bernal Government 

Uilh Ofloher, 186.1 

9 Eyldenilary valae of a po(t*mort«m report — A postmortem report cannot be used as evidence at 
llie trial, except by way of refreshing the memory of the person who made it or to contradict him, 6 C W. H. 
981 D C. 4S5 B It C. L. R.569. 

to. Disposal of the body,— The Policeofficer sei« in charge of a corpse need not be present throughout 
tlie details of the post mortem examination It will suffice if he stands suffiaently near to be able to testify 
tliat the body which has been m his charge was the one which was examined by the Medical Officer. In all 
cases where the Police bnng a body for postmortem exanunation, they should arrange for the subsequent 
disposal of the body If the relations or friends of the deceased will arrange for the bunal, the body should 
be given to them If they decline, the Police should arrange for the bunal of the body themselves ^ 0/ 
Plan ,Vol I p 85 

11, Qaestlons that may be pat te medical and other witneMcs in certain cases.— 

No I 

Questions which may be put to a medical witness »« « ease of suspected poisoning after postmortem 
examination of the body i 

1 Did you examine the body , late a resident of — , and, if so, what did you observe > 

2 What do you consider to have been the cause of death * State your reasons 

3 Did you find any external marks of violence on the body? If so, describe them * 

4 Did you observe any unusual appearance on further examination of the body’ If so describe 

them. 

5 To what do y ou atuibute these appearances , to disease, poison or other cause ? 

6 If to poison, then to what class of yioisoas > 

7 Have you formed an opinion as to what parUcular poison was used ’ 

8. Did you find any morbid appearances in the body besides those which are usually found in cases 

of poisoning by ? If so, describe them 

9. Do you know of any disease in whidi the /os/morfrin appearances resemble those which you 
observed in this case ? 

10 In what respect do the post-mortem appearances of that disease differ from those whidi you 
observed in the present case? 

1 1 What are the symptoms of that disease m the living ? 

IZ Are there any postmortem appearances usual in cases of poisoning by but which you did 

not discover in this instance ’ 



s 174] 


INFORMATION Td aND INVesTiCATIOM BV TllF POLICC 


385 


13 Might not the appenninces you mention hive been the result of spontaneous changes in the 
stomach after death ? 

H Was the state of the stomach and bonek compatible or incompatible with vomiting and purging' 

15 Whit are the usual symptoms of poisoning ' 

16 What IS the usual mtervil between the timeof taking the poison and the commencement of the 
symptoms ? 

17 In what time does generally prove faLil? 

18 Did you send the contents of tlie stomach and boHels(or other matters}to the Chemical E'caminer? 

19 Were the contents of the stomach (or other matters) sealed up in your presence immediately on 
removal from the body ' 

20 Describe the vessel in which they were sealed up and what impression did the seal liear' 

21 Have you received a reply from the Chemical Fxammer, if so, is the report now produced that 
which you received ? 

22. (If a female adult ) what was the state of the uterus? 


No II 

Queittom that tnay be pul h a non professional witness tn rase of suspected poisoning 

1 Did you know — , late a resident of——? If so did you see him during Ins last illness 

and previously? 

2 W hat vv ere the sj mpioms from which he suffered ? 

3 Was he in good health previous to the attack ' 

4 Did the symptoms apiwir suddenly ? 

5 What was tlieintervil between the last lime of eating or drinking and the commencement of the 

sy mptoms 

6 What was the interval between the commencement of the 
Udntb ereumd, Symptoms and death ' 

7 What did the last meal consist of ' 

8 Did anyone partake of this meat with ■■■ ■> 

9 Were any of them affected m the same way ' 

10 Hadr—— ever suffered from a similar attack before' 

1 1 Did vomiting occur ' 

Was there my purging? 

Was tlicre any |>ain m ilir sitomarh ' 

14 Was very iliir!>ly ' 

15 Did he become faint ? 

16 Did he complain of headiche or giddiness' 

17 Did he appear to hav e lost the use of Ins hinlis ' 

18 Did he sleep heavily? 

19 Had he any delirium’ 

20 Did convulsions occur ' 

21 Did he complain of any peculiar taste in the mouth ? 

22. Did he notice any peculiar taste in hib food or water' 

!■ wlthr*f«r*nre to Am« Fomiro 23 \\as heseiisil ie in the intervals between the convulsions? 

24 Did he complain of burning or tingling in tlie mouth and throat 
or o! nuinbncv> and tingling in die limls ? 


iTotth* following trnipti 
din knowor tosueil on 1 
» naked regard og Ibem i 


al qurellJne 
followe 


Tbit it wilh reference to Aconili 


Na in 

Questions uhxck may te pul to a medieal witness tn a ease of supposed d*ath by wounds 
or blows efUr post mortem examinalion of the body 

I Did you examinellie l»ody of late a resident of ,and if so what did yon obsene’ 

2. Whatdo you consider to have been theauseof death' Slate your reasons. 

1 Did you tinJ any external marksof violence oil llte Uxly > It so descnl« them. 
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4 Are >ou of opinion ihatthe<ie iiijiines were inflicted before or after death? Give >our reasons. 

5 HkI joii examine the body internally ? Descnlie iiiy unnatural appearance which you ol»er\'ed 

h \ou say tliat in juiir opinion was the cause of death, in what immediate wa> did it 

pru\c filaP 

7 Didjoii find inj appearance of disease in the body> 

8 If so do jon lonsidei th it if iht. deceased had lieen free from this disease, the Injuries would still 
lM\t 1 lined lal d ’ 

*! Dojon helie\c tint 111 fici ofliitsiilT 11114 ho n ihi-. di-esse lessened his chan e of recoxery 
(rom til* iiijiirits sustained ’ ' 

10 Ale these iiijiiiies liken «olk iiitlj 01 is aii> one of them ordinarilj and directly dangerous 

to lilt 

11 Ha\ e till \ lieeii caused b) ni iim il lurce or w ith a we (|K>n ? 
li Did you liiid uiy toreign miltci 111 Ihe wound > 

H ih what sort of we ipon his tin. wound lieen iniheied ? 

14 Could the injuries liixi. Iieen inlhcted by the weijion now before >ou (No — iii the Police 
ill iigi sheet)? 

1 0 Could the deceased li i\ e walked (so far), or sjioken etc , after the receipt of such an injury ? 

1(5 Have )oii chemically, or otherwrise examined the stains (or the weapon, clothes eta,)now before 

joii (No III the Police charge*shcc l) ' 

17 Do you believe the stains to be those of blood? 

lb What time do yon think elapsed l>ctween the receijit of the injuries and death ? 

19 What was the direction ot the wound and can you lorm an opinion as to the position of the 
twrsoti intlictiiig such a wound with respect to the person receiving it ? 

20 Is It possible for such a wound to have l>ccii inflicted by anyone on his own iiersoiP Give your 

reasons 

, Give precise direction of the wound 

" * * " ‘ " 22 Did the ippearaiice of the wound indicate that tiic gun had 

I '“en disi liarged close t » the Irody at some distance Irom it > . 

J3 l')id jou hiid any slug I iillet, w idding, etc, in the wound or had made its exit ’ 

24 Do you think it possible that you mold luvr nnstiken the aperture of entrance tor th it of exit > 

No IV 

()»ri/ie>» that m y be put to <i nicdual wUnea w case of supposed tn/anltcide aftet pod mortem 
eAnmtnaliOH of the bfdy 

1 IJiil )0.1 exaiinne Ih. bo.)) ol a cliilcl .eiit to j.iii by tbo District Supcnntemta.t ol I’olicc 

Oil ilie tif — 19—? And if so what did you observe ? 

2 Can you stite whether the diild wai. coiiipfdely liorn ilive, or born deid ? Stite the reasons 
lui youT o|iiiiion 

s What do you consider to have l»eeii the cause of de«llj> Give your reasons 

4 What do you believe lo have been die uterine age of ihe child? State your reasons. 

5 What do you believe to have been the extra utenne ige of the child ? Give reasons 

(i Did you find any marks of violence or other unusual appearances extcrnslly? If so escri k, 
them accurately 

7 Did you find any morfml or iiiiusiial appearances on examination of the body internally? 
so di^cril-e them ai.1 nraiely 

» Did you lK.hcve il c injuries you o»r.ervtd toliue been inflicted before or after death? Give 

‘1 Can you St lie b >w they were indictee] ’ Oive reasons 
I'l Do you consider that they wvre acxsdent il t>r not? Give reasons. 


reasons. 
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II Had the infant resnired fully, partially or not at ail? 

IZ Did >ou examine the person of the alleged mother of the inf»*»t if so fiave joii rensoji 

to suppose that she w-as recently deli\cfeil of a child? Laityou state approximately, the date of her delivery? 
Gi\e reasons. ^ 

No V 

Qiusiioru that ntay he put to a tnedieat ioxtnesitn atase of iupposei death by hanging or strangulation 

1 Did you examine the body of late 1 re^ideiitof and ifso what did you olserve ’ 

2 What do jou consider to hive been the cause of deitli ? State the reasons for jour opinion 
9 Did you obsene any external mirk oi violence upon the body ^ 

A Did you observe any unnatural appearances on examination of the Liody intern illy 7 

5 Was there any rope or other such article round the neck when you saiv the body ? 

6 Can you ^tate ivljcthcr the rnarkor marks you observed were caused before ora/ier death f 

7 Uy what sort of irtides do you consider the deceased to have been hinged (or strangled) ? 

8 Could the mark you observed have been caused by the rope or other article now before you (Ho- 
of the Police charge-sheet) ? 

9 Do y ou think that this rope could have supponed the weight of the body ? 

If iirmriui 10 Would great violence be ncceasary to produce the injuries you describe 

Na VL 

Queshons ihai tnay be put to a tnedtetU untness tn a ease of supposed death by drowning 
after postmortem examination of the body i 

I Did you examine the body of— , late a resident of — -*,and ifso what did you obsene ? 

Z What do you consider to have been the cause of death * State your reasons. 

3. Were there any external marks of violence upon the body ? If so, describe them. 

A Describe any unnatural appearances which you observed on further examination of the body 
5 Did you hnd any foreign matters, sucli as weeds, straw, etc, m the hair, or clenched in the hands 
of tfie deceased, or in the air passages or atuched to any other part oi the body ? 
b Did you find any water m the stomadi ? 

Na VII 

Questions that may be put to a medicat witness in a ease of alleged tape 
1 Did you examine the person of Mussammat—? If so, how many days after the alleged mpe 
did you make the examination, and what did you obsene 7 l 

Z Did you obsenre any marks at rtokenoe about the mlra oradfjcent parts t 

3 Are the injuries such as might have been occasioned by the commission of rape ? 

C Was the hymen ruptured ? 

tl£ — This question ts only to be asked tn the ease of the rape oj a girl of tender yearsl 
$ Old you obsen’c any further marks of violence upon the person of the woman? 
b. Had she passed the age of puberty ? 

7 Can you sute approximately what her age Is? 

8 Did you find her to be a strong, bcaftby woman, or so weakly as to be unable to resist an attempt 

at rape? 

9 Did you examine the person orihe accused? 

10. Did you observe any marks of violence upon his body ? 

I I Was he sufienog Irom any veoereal disease ? 

IZ Did you hod the woman to be sufTenog from a similar or other venereal disease ? 

IS. Hadasuffiaentumeelapsed.whenyooexaminedtheperso'iof theworain for venereal disease 
to have made its appearance, in case of her having been infeaed ? 
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14 

15 

complaint ? 

16 

charge-sheet)? 

17 

18 


Can you state approximately how long the accused had been suSenng from this complaint > 
Can you state approximately how long the woman had been suffering from this (venereal) 

Have you examined the stained articles forwarded to you, and now in Court (No— of the Police 

What IS the result of your examination ? 

Do you believe that a rape has t>een committed oriiot? State your reasons 


No VIII 

Qiushons that tne^ be pul to a medical witness in cases of suspected insanity. 

1 Ha\e you examined > 

2 Have you done so on seieral different occasions so as to preclude the possibility of your 
examinations having been made during lucid intervals of insanity^ 

3 Do you consider him to be capable of managing himself and his personal affairs ? 

4 Do you consider him to be of ‘ unsound mind!' in other words, intellectually insane * 

5 If so do you consider his mental disorder to be complete or partial > 

6 Do you think he understands the obligation of an oatii ’ 

7 Do you consider him, in liis present condition, competeiu to gi\e evidence in a Court of Law? 

8 Do you consider that he is capable of pleading to the offence of whicli he now stands accused ’ 

9 Do you happen to know how he was treated by his fnend»(whether asa lunatic, an imbecile, or 
otheru ise) prior to the present investigation and the occurrences that have led to it ? 

10 What, as far as you can ascertain, were the general characteristics oi lus previous disposition ’ 

11 Does he appear to have had any previous attacks of insanity ? 

12 Is he subject to insane delusxonst 

13 If so what IS the general character of these? Are they liarmless or dangerous > Moii do 
they manliest themselves? 

14 Might such delusion or delusions have led to the criminal act of whicIi lie L accused ? 

15 Can you discover the cause of his reason having becoms affected? In your opinion was ii 

roiigentliloT acetdenlaP » 

16 If the latter, does it appear to have come on suddenly, or by slow degrees? [ j 

17 Have you any reason for believing that his insanity' is of hereditary ox\^\q'* If so, please to 
speciiy the grounds for such an opinion, and all llie particulars bearing on it, as to the insane parents or 
rel Ui\ es of the accused , the exciting cause of bis attack , Ins age when it set in, and the type which it assumed 

18 Have you any reason to suspect that lie IS many degree. /rtgwjffg- insanity? ffso what are the 

groimdv fortius belief? 

19 Is It possible, m your opinion that lus iiuaiiity miy have followed the actual com[nf>sion of 
his offence, or been caused by it ’ 

20 Have youauy reason to supjioselhat theoftence couldhave been committed during a /««,/ 
interval, during which he could be held responsible for his act * If so what appears to you to have been Die 
(luratuin of such lucid interval? Or, on. Die contriry, do you believe his condition lo have been sudi as 
nllogeiher to absolv e him from legal responsibility ^ 

21 Does he now display any signs of homicidal or of suicidil manta, or has he ever done so to 

your knowledge ? i 

22 Do you consider it absolutely necessary, from his present condition, tint he should lie confined in 
a luinlic asylum? or again 

2J Do you ilnnk that judicious and unremiiting supervision might be sufficient 
lo prevem him from end iiigeiuig lius own IDt, or the jiroperly of oihe»? ' 
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No IX 


Questions that tn ly be put to a viedicat witness tn a ease of alleged causing miscarriage {Sections 312— 31b, 
Indian PencU Code\ 

I Did >oti examine tlic person of Miissamm'it ^ If so, when ? What did yon observe’ 

2. Are j on of opinion tint a miscarriage has occurred ornot? Give your reasons 

3 In what mode do >oii consider the miscarriage to have been produced, whether by violence 

per or by external Molence or by the useof imtant i" Give your reasons. 

4 It IS alleged that a drug called was used state the symptoms and effects which the 

administration internally of this drug would produce. Do you consider that it would produce miscarriage ? 

3 Can youstate whether the woman wasqutek with child when miscarriage was produced ’ State 
your reasons. 

6. Did you see the foetus? If so, at what period of gestation do >oit consider the woman 
to ha\e arrived’ 

No X. 


Questions that may be put la a medicat smtness tn a ease of grievous hurL 

1 Have }’ou examined ’ If so, state wliat you observed 

2 Describe carefully the marks of violence which you observetl 

3 In what way do you consider tlie injuries to have been inflicted ’ If by a weapon, what sort of a 
weapon do you think was used’ 

4 Do you consider that the injunes inflicted could have been caused by the weapon now shown to 
you (No— of the police charge-sheet)’ 

5 What was the direction of the wound, and can you form an opinion as to the position of the 
(lerson inflicting sudi a wound with respect to the person receiving il > 


6 Is it possible for such a wound to have been inflicted by anyone on hts own peri>o>i? Give 
your reasons 

The M*( etrtte la pu^e ‘hi* t Do you Consider that the Injunes inflicted constitute any of the 

*heN»rt»tr»i«ni«T*wr^*f«m«nheQwii'5t« forms of " gnevoiis hurt” defined in s 320of the Indian Penal Code’ 
t!iii“athci‘yitncMVatmtIgn°ta*tn«’co^‘*^‘'‘‘* which ol them? Give your reasons 

8 Do you consider that the person injured is now out of danger ? 


9 It IS alleged that the injunes were caused by Could they have been caused In the 

manner indicated ’ 


70 Hsie i-oa or Qthetniseexamitiedthest3iasonih9wea’poa,cioi.has,ctc.ttiOi/rbekjre 

you (No— of the Police charge-sheet)? 


f! B -Id r»M of tb« injurf> 
wound! quMliont tl to u 
No III (DMibt br wouBdilin 


• btmt ^nwhot 
id«r the brad nf 
■r be pul to the 


1 1 Do you believe the stai ns to be those ol blood ? 


N B —SetaXscs C P-Cr CTr.Partll.No 55 and Qudh Cr Dtgyp 33 


Points to be required in Case of Death from Riptirf op the Spleen 


Report on Rupture of the Spleen by Dr Brown Prtnapalof the Lahore Medicat College 
Rupture of the spleen usually occurs from violence affecting the spleen w-hen ft Is already diseased. 
Inith may occur when the structure is quite healthy H the violence is very great, or it can happen without 
violence if the spleenis Inavery diseased state, when rupture has occurred eltherfrom muscular efforts or 
straitung, coughing or vomiting or even it is sfited, spontaneously in intermittent fever, but these cases 
arevery rare. It is, therefore of great importance lO determine what was the condition of the spleen tn all 
cases m which death has been caused by rupture of this substance. 


When the spleen fs ruptured by violence, the marks of that violence can sometimes be seen on the 
Ixxly.butnot In all cases, since rupture of the spleenoften produces death so rapidly that no effusion of blood 
can occur, and also sometimes the violence appears only to affect the spleen, and not to injure other parts 
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It IS iherefore quite possible that the spleen should be ruptured by violence, and yet no evidence of 
the injiuy seen on the skin or other p^rts of the body 

The condition of the spleen previous lo rupture can generally be determined by its size and con 
sisteiicy after death A healthy spleen measures nbout 5 or 51 inches long 3 or 4 inches wide and 1 to 1 inch thick 
and It weighs about 6 ounces— varying from 4 lo8 When the spleen is so diseased as to render a rupture from 
slight \iolence probable it will often weigh iroro 10 to 30 ounces and measure from 7 to 12 inches m length 
The liealtliy spleen does not project beyond the nbs but the diseased spleen does so —often to a considerable 
distance. 

Tlie consistency of the spleen when healthy is moderatelv firm so that it may be cut with ease 
leaiing a sharp edge and smooth surface when dnided but in disease the spleen may become quite ^ftand 
pulp> or eien diffluent so as to fall away like a thick liquid when the capsule Is divided This condition 
however may also occur from putrefaction if the body is kept long after death or if the weather is very warm 
and therefore these circumstances should also be ascertained 

The enlargement and softening of the spleen from disease is usually a result of previous attack of 
intermittent fever or ague it may also occur in other diseases especially typhoid fever scurvy and purpura 

The part of the spleen which is usually ruptured Is the concave or inner surface and the extent of tlie 
mpture I’anes greatly but death usually occurs more rapidly in proportion as the reputure is larger and deeper 
When the mpture is small the patient may live several days or may even recover entirely 

If the rupture is extensive the person is usually incapable of moving from the place where the rupture 

occurred 

lastly in some instances the spleen is covered with a layer of membrane caused by previous attacks 
of inflammation this may delay or even prevent death by limiting the rupture or preventing excessive bleeding 
The questions therefore which appear necessary to ask in cases of death from rupture of the spleen 

are— 


1 st —What appearances of external violence were perceptible on the body ? 

2ndL— What was the size and weight of the spleen after death ? 

3rrf— How far did it project beyond the nbs? 

Alh —What was the consistency of the spleen— hard, firm soft, pulpy or diffluent? 

How long after death was the body examined and what was the temperature of the air? 
r/A — Was the body much puirified? 

7/A— What was the position of the rupture? 

t/A —What was the length and depth of the rupture^ 

9/A -Is itjour opinion that the mpture was caused by external violence or not? Slate your reasons 
for >our opimoa 

10/A —Were there any adhesions about the spleen , if so were they older than the rupture or not? 

12. SUteroentof the coadltloM of Medico legal enquiry In India ai compared with sach euqalry 
In England 


Extraetfrmn ihe Report of the Chemuat Examtner, Punjab fat 1873. 

Conditions of the enquiry tn lnd\a compared vnth Europe — The investigation and proof of Mediav 
legal cases m India ace generally conducted under very different conditions and by very dl ereii means r m 
those in most countries of Europe and it is vcrv necessary for the officers engaged in this country, oim er 
stand tlie value and the significance of the vanous parts of lie investigation that each has to pCTOTO 
and especially for the Magistrate to know how its deasion is to be modified by the way in which the 
inve-vUgailon has been conducted. 


The proof of poisoning though It may be dear by other evidence, depends mainly on establishing 
tli-ciu of certvui sympto n, orofile-sth thsth it rests principally on saenUlic evidence. Of this evidence 
there are three parts —the symptoms the postmortem appearances if death occurred and the chemical 
evidence— fiT m the proper investigation and correlation of which the tii ki own cause n a> be established. 
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Lvtdevu Ri to iytnplctns m Etrope^\n Europe there k t ch^s of quilified medioil praciilioiiers 
<iifitst<Uno<;iiJti\ir«fllK wJocertii) to the i'iube« of death tl»e puMic registration of uliich is ajmpiiKor) 
When a person is seized with sudden ifJuss loloued or not »»y ile^tli there is almost always a niedic.il 
attendant sufficienlli skilled in diagnosis to recognize the sjtnptoiiis as those of some known disease or if not 
he IS able in one class of cases (o give an opinion that those s)mptjm>4 ire ti i^those of anj known disease but 
tliat they ire those of certain injury, or poison or cktos of poisons while in mother class of cases he may only 
be able to say tint Uiey may possibly be those ul a certain disease, but ih it they suspiciously resemble those 
of some poison or injury 

Extdence as to syt»ptotHs t« — In India <|iialilied pnctitioners not being generally ilifTused 

among the people tlie causes of sudden illness or de itli are not recognized by the ignorant relatii es and attend 
ants. In this way many cases of disease may be aitributed to |X}iSun or injury, orwitclicraft, and from igno- 
rance, doubt or enmity be reported to thelolicc. On the other Innd o-ises ofre.il poisoning imy be passed 
over as cisesof disease This part of the mvesiigation has generally to be conducted by the Police who cannot' 
be supposed to be skilled in the observation and esumaifon of symptoms In addition they have to get in 
iccount of llie symptoms after they have occurred and from ignorant witnesses and they fiave to contend with j 
difEcultv in getting them to speak the truth unknown in Fnrope The evidence so far is therefore generilly 
defectiv e and must be so till there be a class of praclitiuiicrs spread among tlie jxxiple sufficiently skilled to 
cerufy to Uie causes of deaths. In all possible cases tlie lohee should have the assistance or advice of i 
Medical Officer, and Uie evidence of attendant wIki often sliovv considerable tcuteiiess in observation 

should be taken down ilid signed by (hem 

FSiSimorUxn evamtnatian tn Europe ■-•Th.i: second p.arl of the investigation the pojl mot lem exaniiiLi 
(lou, Is generally made in Europe by (he medical atlendam along with another doctor In one class of cases an 
opimoii can be affirmed Uiat the posttuortem appearances arc or are not tliose of tlie suspected disease but 
that they ire not or are those of the suspected injury, poison or class of poisoiis. In another class in winch 
the postmortem ap|)e<arances are nut so diagnostic an upimoii cm only be given expressing (iroUnbility or 
uncertainty 

rostmottem exMninatwn in India —Xn India tlie evidence from /i7j/»'0/i^>/i exaimnalion is alv> gene' 
rally less definite from various causes. Not only is the evidence regarding syniptoiiLs whicii ought to guide m 
Uistingut&hing suspected and possible causes oi death, more impetfect, Imt very often die autopsy h is to bv 
jierformed Without any information at alt Themind>erof possible causes of deatli being immeroas it is |n 
such cases only possible to give an opinion of certniity or |irvbability when marked And profound lesioiu are 
left by disea.se injury and poison, and there is a chance of uncommon lesions or slight appearances which might 
t rove imjKinant 111 evidence being overlooked Again ihe body ofien reaches the Medical Officer advanced 
111 decomjxisiUon, when the slighter appearances left by disease, injury orpoision m.iy not 1>e recognizallc 
But >11 all cases It IS distinctly to be understood th It (he exaininalion should be made, as even iii sudi ca.ses 
many causes of death may be established or negatived. Also m all Cases a cum|)]ete and not a partial ex mii 
n Uion IS more necessary in this country on acoiint ni Uie impetfectnes-s of die preliminary evidence is to ilie 
jKissille causes of deaili. Different causes niiy alcerwanis be suggested m the evidence regarding wlmJi 
judicial enquiries may be made. 

In order to render this part of the evidence more definite and valiuble it is necessary tfeat tlie I olii-e 
in handing over the btxly for exaiiiinatioii sliouldatthe same time Itaiidoveran account of all tlMtiskivjivii 
IS to the sns| icious circumstances of deaili and it should lie notedly the Mediol Olfeer wlicllicrhe was m 
jxjssesbion of tins mfoniiition or not when makii g tl»e/oir/« rfrM exaimiMtion. 

Chemical evidence in Eurcpe-^\nYvsto\>K. die third |>art of die cvuicnce— ‘the cl ciniral— is one of ili<- 
niost defiiUc in Its results. Tlje symptoms and poitmortem ippearances rccunled 1> duly qiiahtied mil 

informed observers are hid before the Chcmic.>l Exoniiner and the quest m isked is whether one poison or it 

most one of a cla s of jioisons, be present in the substances scut and Ite cenifics to Uie prcscucc or aliseiice of 
those joisons indicated wl tch can be idenufied bv diemiSUy 

CUrwriza/zfufrurr »>» /BrfK*.— In India, from the unperfecmcss of the prectxling evidence, the pro! lein 
jwiqsoscvl is more ind*tcrjninate anJ oheii insoluble. As a gciierd nde substances have hitherto been sent 
(or aruly-sls with IK) mfurmation as (o what poisons might po^iiU liave been used fins problem, wind) is 
seldom met uitli in a Ii'ctime ly an expert in Fiao|ie, resolves itseH into a search for the poisons, commonW 
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used m the country, imle*?*; some STispicioiis appeirance or particles lead to a conjecture in another directioa 
The number of substances that may cause death being practically indefinite, it would be impossible with a 
limited amount of material and time to attempt anything else 

Jn order that the Chemical Examiners evidence may be as definite as possible, if no poison js found, 
he should distinctly certify as to tiie poison he was led to examine for and whose absence he demonstrated 

Po^ttton of the Magxitrate tii England — The position of the Magistrate as regards the scientific 
witness differs In India and England In England the saentific witness are really cross-examined by the 
defence, both as to the facts they have observed and ihe opinions they bring fonvard , and similar witnesses may 
be brought forward to challenge their statements 

Position of the Magistrate in India this is very seldom possible The Civil Medical 

Officer has practically functions ralher resembling those entrusted to him in some countnes of Europe. He is 
a Government official charged with the investigation of facts, regarding which he has to give evidence in the 
same way as ihe Police-officer In addition be has to interpret to the Court the precisevalue, significance and 
limits of the scientific evidence and it is his duty to bring forward with judicial carefulness any conclusions or 
opinions connected with the facts In India, also, it is physically impossible for the Chemical Examiner to be 
cross-examined and his evidence has therefore to betaken without any other proof of attestation than his signa 
lure He should, therefore restrict himself to a statement of observed or demonstrated facts, and should, on 
no account make mention of probabilities or opinions unless specially asked , but it is hts duty to reply to any 
questions regarding the meaning or limits of the scientific evidence which the local Medical Officer may vvish 
to be referred or which the Court may choose to propose 

Fslimatton of the va ue of the evuteuee—U the avse of death he not satisfactory proved by the 
bcientific evidence the Magistrate has to consider to what extent jt proves or disproves anything It is purely 
negative in value in the case of poisons not detectable by chemistry which do not produce symptoms and post 
MOrtew appeannces distinguishable with certainty from those of disease or injury It is also negative m the 
case of detectable poisons of which the symptoms and postmortem appearances alone are not decisive, when 
the Chemical Examiner has not been led to examine for those poisons. In this class of cases the proof pnncn 
pally depends on whether the Medical Officer was in possession of the suspicious circumstances of death when 
making the examination and whether the Chemical Examiner knew both these when examining 
for poisons. If ihe Jatier had no in/ormaiion, be could only certify to the absence of common jxnson, and it is 
to be remarked that the large number of poisoning cases proved In this country is due to the ignorance of the 
natives, and that as intelligence spreads, uncommon poisons will be used more frequently. 

Meaning of “ no poison found"— M no potsmt has been found, it should be noted that it may have 
been admimsiered in the following cases — 

1st— It & poison has been given far «hidt there are no chemtcai tests 

2nd —If a detectable poison were used for which the Chemical Examiner was not led to examine. 

2rd 11 a volatile poison has been used which has been placed in circumstances in which it nnglit 

li ive vohiihzed 

■1/A— If certain organic poisons have been used, and a sufficient time has elapsed for their dccom 

|K>a)liun 

5//; —In the case of most organic poisons it is only the part left in the stomach after death that cm 
J»e discovered, that which is absorbed into tlie system becomes chemically changed, so that It is really Uie part 
lint does not cause death that is detected. Consequent!), if the stomach has been w ell cleared out by the 
stomach pump or vomiting or if siiffiaent time has elapsed liefore death to allow the poison to be absorbed, 
none may be detected 

b/A— Even m the case of metallic poisoits which can be detected after absorption, if sufficient linjc 
(three weeks to a month) elajisc before death, the whole of the tvoison maybe eliminated from the system by 
Ihi. kulnejs etc, and Die pitient may die from the lesjons emsed by tlie poison 
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III.— RULES FOR ENQUIRING INTO AND REPORTING ON SERIOUS 
ACCIDENTS ON INDIAN RAILWAYS. 

Tlic followiii}; rules regirding nonces of accidents occiimii}' in the cotirst uf wurkiiiK railway and 
the duties of raih\a> servants I'olice-ofhceri., Government Inspector; ind Magistntts on the occurrence of sucli 
accidentb, frvmed by tbe Goven\or<jeneral in Council «i exercise of the powers conferred by s. 84 of (he 
Indian Railways Act 1890, are to be closely observed — 

Notes —1. General —fn) Serious accident or acadents attended with loss of hunnii life, or serious 
injury to person or property or accidents of a description usually attended with such loss or injury 

(1) In the case of any nilway passing through Native States, the Government of India will, from 
time to time, direct what official shall, for the purposes of these rules, be regarded as the ^fagIstrate of the district 
in respect of the portion oi the railway situate in each such State. 

(r) Throughout these rules the words •‘/Jir/nc/ SupennUndent of Police' of the district in which 
the occurrence takes place shall be substituted for the words ‘ Railway Police Superintendent’ m respect of 
railwa>s where a Railway Police Superintendeniship has not been established The word “ Manager’ shall 
include the Agent of a guaranteed or other Railway Company, or other officer in charge and the Chairman of 
the Corporation in the case of Calcutta Municipal Railway, and the ViceChairman of the Calcutta Pott Com 
mibsioners m the case of railways belonging to that body, and also the Chief Engineer or Engineer in Chief 
or other ofheer in charge of any railway — 

The officer authorized by Government to investigate and report on accidents is called the " Govern- 
uient Inspector” and hts address and official designation will be notified to Managers from time to time by 
Local Governments or Administration or by the Government of India 

2. KPilcai —The notices mentioned ms BZoilhe Indian Railways Act, J890, shall conlnm the follow 
ing particulars, namely — 

(a) mileage at whicli the acadent occurred and the name of the station nearest to the spot, 
(^) time and the date of the accident, and the number and description of the train or trains, (f) nature of 
the accident and the number of people killed or injured, as far as known , (d) cause of the accident, as far as 
known , (tf) probable detention to traffic 

In the case of the following accidents, namely — 

(rt) accident attended with loss of human life, or with senous injury to persons or projicrty, or 
(A) collisions between trains, of which one is a tram carrying passengers, or (c) Uie derailment of my tr.im 
carrying jiassengers, or of any part of such a tram, such notices shall be sent by telegraph immediately after the 
accident has occurred 

NB — Notices of accidents described ms 38 of the Indian Railways Act, 1890, and not falling under 
this rule, must in accordance with that section be given without unnessary delay, and may be sent by post 

S. Datles of Railway Seryanta^Every railway servant shall report, with as Iitile delay as possible, every 
rcodent occurring in the course of working the railway on which he is employed which may come to his notice. 
Such reports shall be made to the nearest station master, or where there is no station master, to the railway 
servant in charge of the section of the railway on which the acadent has occurred. 

4 Departmental inquiry —(1) Whenever an accident sudi as is described In s. S3 of the Indian Rail 
wiys Act, 1890, has occurred m the course of wxwking a railway, the Agent or ^fanager sliall cause a 
departmental enquiry to be promptly made by a railway servant for the thorough investigation of the causes 
which led to the accident 

Provided that sucli inquiry may be dispensed with— («)il the acadent has not been attended with loss 
of human life or with senous injury to persons or property , (4) if there is no reasoruble doubt as to the cause 
of the acadent, and (<•) if one depanment of the railway intimates that it accepts all responsibility m the ravtter 

(2) Where a departmental irejuiry is dispensed with it diall be the duty of the Heads of Departments 
of the rvllw-iy to make such inquiry as they may consider necessary if their staff or their system of working is 
concemevl, and to adopt or suggest such measures as they noy consider expedient for preventing a recurrence 
of similar acadents. 
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5 Notice of departmental inqBiry»—(l) Whenevei' a departmental inf;iniyis to l»e made, the Agent 
or Manager 'shall caii-se notice of the date nnd hour at uhich Die mqiuri will ton v fciice to le gnen lo Oe 
/o/fott uig officers namel) -(iz) tlie JI igistrate o{ the district m whidi the acadetit occurred or i.udi offier 
officer as the Local Government may appoint in this behalf, (d) the Government Inspector appointed tinder 
s 4 sub-sec. (I) of /Vie Aat/ways ^ei 1890, for the section of the railway on which the accident occurred 

the c<> isulting frtgmeer in administrative charge of tlie railway when that officer is not the Government 
Inspector referred to, in clause {6) of this rule for the section of the railway on which the accident occurred 
and the officer in charge of the Railway Police or if there are no Railway Police, the officer iii charge of the 
Polire-stalion in the jurisdiction of which the accident occurred 

(2) The date and hour at which the mntury will commence sliall be fixed so as to give the olhccri 
meiilioned or refetre 1 to in chusesti) (rf) (cjaiul (rf)of this rule sufficient time to reach ffie place wJierc the 
jiiqiiiO' IS to be held. 

6. Report of departmental Inquiry— As soon as any departmental Inquiry has been completed tie 
railway servant w ho made the inqiiirv shall auhnul to ll»c Agent or Man tger a report in the form prescribed I j 
Rule 2 , 

(2) The Agent or Manager shall forward a copy of such report— (<r)lo the Government Inspector 
mentioned in Rules cl (^) and (d) if no inquiry has been made under Rule Ifi or if the departmental inquio 
has been held first to the Magistrate or officer mentioned m Rule 5 cL (fl) and (r) if my judiaal inquiry la 
being made to the Migistrate making such inquiry 

(3) Such copy shill be nccompanied— iii case (A) a statement of the persons if any, whom tin. 
Agent or Manager desires to prosecute and in case (f), by a copy of the evidence taken at the departmenUl 
inquiry 

(4) Whenever an Agent or Manager receives a copy of the Government ]ti«pector s report as eoniein 
I lated in Rule 24 he shall svibirnt his rennrks thereon through the authontv tn admimstnlive control of die 

for l/ie Government of India mkI shall forward a copy of such remarks to the Government Inspector 
concerned 

7 Atshtance in holdiqg the Inquiry —(1) Whenever any accident has occurred m the coure of vvorkmg 
a railwiy the Agent or Maniger shall give all reasonable aid to the District Magistrate or the MagiSfrate 
appointee! or deputed under Rule 18 and to the Government Inspector, Medical Officer, die Police and o^ers 
concerned enable them promptly t« reach the scene ot the accident and shall assist tliose authoniies tn niaknu 
ihqurnes and in obtaining evidence as to the cause of the accident 

(2) When any enquiry under Rule le or any judiaal mqujiy is being made the Agent or Manager 
shall arrange for the attendance as fong as may be necessary, at the office or place of incjuiry of all raitw'ay 
servants whose evidence is likely to be required 

8 Arrest of offender —Whenever any accident has occurred in the course of working a railway and 
ai>) offence referred to ins 131 of lAe I idian Att/aay jiff IR90, has been commiUed the Agent or Manager or 
some officer of the rjilway nominated by him or if tJiere be no sxteh officer the railway officer of highest rank 
present may direct the semot PoUce^fficer or Fohcemvn present or if there be no member of the fohee Force 
present a railway servant at once to anest the offender and no railway servant shall arrest any person under 
the authority of the said section without such direction except for the purpose of pievemii g him hom makug 
hisescape provided that when sucli offender is a railway servant whose arrest is considered for any reivoi 
nmlestniife proper precautions shall be taken to preventhis escape 

9 Medical aid to lafferera —Whenever any acadent occurring in the course of working trailwi) 
)ns itteiided with serious person «1 Injury it shrll I e the duty of the Agent or Manager to afford inediGil ml 
lotbc sufferers ind to see that they are jiioiasrly anti carefully attended to liH removed to ijit-irhoiiie orhandeil 
over to tilts care of their relatives or friends In such case or in any case m whith any loss of human life las 
occuned (he focal Aletbovl Officer should lx comnumlcaied with if he is nearer ihnn any Railway Metrical 
Officer 

to. DatU« of Pollce-offlcepg— The Railway I olice may make \n investigation mto tlie causes which 
led to ^ny 4CC1 leoi o cirri/ig tn rfie course of working a railwny and shall do so-fu) whenever any such 
acciOctu K ntietidcd will, loss ol human hie or wiUi grievous liuxl as defircd m the Indian I enal Code, or with 
>enoii5 injuiy to t r f as /r-i> a /me f tui clue to tny triatjiial act or omission or (i) wlenever the 
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Di'^tnct Magistrate or the Magistrate appointed under Rule 16 has Rl^en *1 direction under cL (c) of that rule. 
Pro\ided that no such in>esiigation shall be made when a magisterial inquiry has been commenced or ordered 
under Rule 16 cL (u) or cL (i). 

11 Who tocoBdnet the Police Inyeitlgatlon —(1) Whenever an investigation is to be made by the 
Railway Police— (a) in a case muhich an accident is attended mth loss of human life or with serious injury to 
persons or property , or {d) in pursuance of a direction given under Rule 16, cl (rX the investigation shall be 
conducted b} the officer in charge of the Railway Police or. if that officer should be unable to conduct the 
investigation himself then by an officer to be deputed by him 

(2) An officer deputed under cl (t) of this nile shall ordinarily be an Assistant Superintendent of 
Police I nt if III an> case it should be found impracticable to depute an officer of that grade, an In (lectorof 
Police m ly l>e deputed. 

13 Mode of condoetlDg the Police loTeatfgetlon — The officer who is to conduct an investigation m 
pursuance of Rule II shall proceed without delay to the scene of the accident and conduct the investigation there 
anl shall at once advise the Agent or hfanager of the railway and the Traffic officer of the distnct, by 
telegraph of the date and hour at which the investigation will commence so that, if possible the presence of ^ 
railway ofllciil may be arranged for to watch proceedings and to aid the officer maling the investigation 
The alisence of a railway official must not however be allowed to delay the investigation which should be 
made as !>oQn as possible after the accident has taken place 

13. Railway Police to commaalcate with DUtrIct Police — (1) In every case to which Rule II applies 
immediate information shall be given by the Railway Police to the District Police, who, if so requireil shall 
afford all necessary assistance, and shall tf occasion arise, carry the investigation bejond the limits of the 
railway premises. But the Railway Police are pnmanly entrusted with the duty of c3rT)ing on the investiga 
tton within such limits. 

(2) Subject to any provisions elsewhere contained in these rules the further prosecution of the case 
on the conclusion of the Police investigation shall rest with the Railway Police, 

14. Cemmaaleatiea ef tbe report of tBrestlgatloe —The result of every Police investigation shall be 
reported at once to the Magistrate of the district or other officer appointed in this behalf by the I ocal Coveni' 
ment, and to the Agent or Afanager of the railway 

19 District Police to act In the absence of Railway Police —Where there are no Railway Police 
the duties imposed by Rules 10 II 12 and 13 cl (2), and Rule 14 on the Railway Police or on tl e officer in 
charge of the Railway Police shall be discharg^ by the District Police or by the District Superiiiteiidrnt of 
Police, as the case may be 

IB. Dntlee of Uaglstrates.— Whenever an acadeiit sudi as is desenbed in s. 83 of /iV Indian Raila. ays 
/Ut, 1890, has occurred In tlie course of working a railway, tlie District Magistrate or any other Magistrate wl o 
atay be appo/nfed tit elds behall b} the L<Kal Govenroietrc, may ettlter—(ir) himself male set ettqaey etrtfi the 
causes whidi led to the accident or (i) depute a Subordinate Magistrate who, if possible should be a Magis- 
trate of the first class to make such an inquiry or (r) direct an investigation into the causes winch led to the 
acadent to be made by the Police. 

17. KoUce of magtsterlal laqalry —Whenever it is decided to make an trquir) urderHuIe 16 cL(o) 
or cL (ft) the District Magistrate or other Magistrate appointed as aforesaid or the Magistrate deputed under 
Rule 16 cl (ft) as the case may be shall proceed to the scene of the accident and conduct the Inquiry there 
niid shall at once advise the Agent or Manager of the railway ond the Government Inspector, by telegraj Ii of 
the ibto and hour at whicli tfie Inquiry will commence «o a> to enable the Kvilway Admmhtntion to summon 
the requisite expert evidence. 

18 Power to tareinoB wltneuc*.— A Magistrate making an inquiry i nder Rule 16 may sun n on nny 
railway servant, and any other person whose presence I e may thirk rccev«aiy and after taking th* evidence 
and completing the inquiry shvll if he considers there are sufficient grounds for a judicial inquiry, take Uie 
requisite stejw f ir bringing to trial any person whim he may consid-r to lieCTimmally liable for Uie acadenL 
Whcnevtrr techmeal |x)itits are involved die >ragisiiate slioul! be careful |o call for iml take theopl nun 
of the Coveniment Inspector or other professional persotisL 
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19. CommantcAtion of the result of m&gtstevial iaqalrj.— Tlie result of every inquiry maile under 
Rule 16 <?liaU be communicated by the Magistrate to the Agent or Manager of the railway and to the Govern 
ment Inspector 

29. SummoDlo^ railway employees —If fn the course of any judicial inquiry into an accident occuiring 
in the course of working a railway, the Magistrate desires the assistance of the Government Inspector or of the 
Agent or Manager of the railway, or the attendance of anyoflicer of the railway, to e'cpiain any matter relating 
to railway supervision management or working, he will issue a requisition to such officer to attend the Court, 
stating at the same time the nature of the 'issistance required In summoning railway servants, the Magistrate 
will take care not to summon so large a number of the employees, specially of one class, on the same day, as to 
cause inconvenience to the working of the railway In the case of very serious accidents it will generally be 
advisable for the Magistrate to receive either the eviden<» of, or a report from, both the Goiernment Inspector 
and the Agent or Manager of the railway in regard to the accident before finally concluding the judicial inquiry 

21. Report of magisterial Inquiry —On the conclusion of any siidi judicial inquiry, the Magistrate 
shall send a copy of hu decision to the Agent or Manager of the railway and shall unless in any case he thinks 
It unnecess iry to do so report the result of the inquiry to the Local Government 

22. Duties of the GoYcrnroeRt Inspector appointed under s 4 (1) of the Indian Railways Act, 1690.— 
Whenever the Government Inspector receives notice under s S3 of the Indian Railways Act 1890 of the 
occurrence of an accident which he considers of a sufficienily serious nature to justify such a course, he shall 
report the occurrence direct to the Government of India by telegraph 

Every such report shall contain the particulars presented by Rule 2 

23. ( 1 ) The Government Inspector shall proceed to the scene of the accident to note the facts and to 
inquire generally into the causes which led to the accident whenever he receives notice as aforesaid of an 
accident which he considers serious enough to warrant an inquiry or investigation being made under any of 
these rules. 

If the Government Inspector, after reporting lo the Government of India the occurrenw of an accident 
111 accordance with Rule 22, decides tliat an iiKiuiry or investigation is not necessary, he shall in every such 
case advise the Government of India accordingly 

(2) Whenever an inquiry under cl (l)of this rule is made by the Government Inspector, he shall, if 
pf icticable be present at the departmental inquiry (if any) made under Rule 4 , 

24 Report of Government Inspector.-Whcnever the Government Inspector has made an inquiry 
under Rule 23 cl (1) he shall submit a report, in wnimg through the Senior Government Inspector, to the 
Local Government or Administration controlling the railway, and to the Government of India, or in the case o 
a railway which is directly administered by the State to the Government of India only , and shall forward a copy 
of such report to the Agent or Manager of the railway concerned, and if a magisterial inquiry has been made to 
the Magistrate who made such inquiry 

28. Form and contents of Oovernment Inspector’s report.-In the case of all serious accidents, such 
reports shall be submitted In the form adopted by the Inspecting Officers of the Hoard ofTrade, in order to admit 
of their reproduction in a uniform shape In the Quarterly Accidents Returns , and shall contain 

(I) A bnel description of the accident, (2)a desenpUon of the locality of the acadent, (3)a detaikd 

statement of the evidence taken , (4) the concUisiomrrlved at by the Government Inspector , (5) an appen ix 
staling the damage done, and (6) (when necessary) a sketch illustrative of the accident 

29. In important cases, where the occurrence of an aaident appears to show that a change m 
the sj-stem of working is necessarj, die Government Inspector shall inform the.Govemmeii o n la 

the Local Government or Administration controlling the railway, of the steps which have been or are propose 

to be taken by the Railway Administration to prevent a recurrence of similar accidents, an we er, in 
bis opinion further action in the matter is ilesirable 

27. The Government Inspector shall, as far as possible assist any Magistrate making an Inquiry 
under Rule 16, or a judicial inquiry, whenever he may be called upon to do so 

—These rules do not limit the exercise of any of the powers conferred on Government Inspectors 
by s. 5 o! the Indian Railways Act, 1890 
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175 . ( 1 ) A PoliccKifficer proceedingf under section 174 may, by order in writing, 
summon t«oor more persons as aforesaid for the purpose of the said inxesti 
pe^ni summon gation and an> other person who appears to be acquainted with the facts of 
the case E\erj person so summoned shall be bound to attend and to 
answer tnilj all questions other than questions the answer to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture 

(2) If the facts do not disclose a cognizable offence to which section 170 applies such 
persons shall not be required bj the Police-officer to attend a Magistrate s Court 

Notes.—! Witness bottnd to answer truly— scope of section —In this section the word ‘ truly is still 
kept probably through an oversight though it is now omitted m s 161 seg Notes to that sectioa Invesuga 
tioQs in the nature of inquest consist of the mvestigalion of the apparent cause oJ death Such an investigation 
ceases when the cause of death IS ascertained le when it is determined whether the death is natural suicidal or 
acadentalor due to homicide Once it is established that the death was due to homiade the inquiry became 
one under s 161 and there was no obligation on the witness to speak the truth. As soon as the panchnama and 
report are made and the death is determined to be homicidal then the investigation becomes one under 
S.I6I and the witness is not bound to speak the truth 15 K L R.143c3 2Cr L J. S90 jlre Notes to s 161 See 
also 5 M L T 356 where sanction to prosecute in respect of a statement made by a Police-officer under 
s 174 contradicting statement before a Magistrate was upheld. * 

2 Section net applicable to MadfAs City —So far as regards the area comprised within the onlmai^ 
ongmal avil jurisdiction of the High Court of Judicature at Madras is concerned this section is replaced bj 
s. 4 of Act V o! 1689 It IS also nolified that— 

I Uhen from tlie information received b> an officer in charge of a Police.st3tion lie lias reason to 

believe— 

(a) that the deceased person is an European or East Indian or 

Id) that any person has been killed b> the act or neglen of another or lias died under circumstances 
raising a reasonable suspicion that some other person has oammitted on ofTence stidi officer after gutng 
written information to the Commissioner of Police as required bys 174 and staling therein his belief that the 
event 18 one falling under cl (o) or cL (3) of this rule and the grounds of such belief shall not proceed to 
discharge an) of Ins further functions under that seciioa 

U If tlie Commissioner on receiving intimation as aforesaid considers tint there are sufficient 
grounds for believing that the event therein re|>orled falls under cL («) or cl (^)ofKutel he slntl either Inmself 
discharge the furtJier functions imposed on the officer iii clwrge of a station under s. 174 or shall depute Some 
Polices)flicer of not lower rank than In-j ecior to disclnrge siidi functions 

Provided that when the deceased is an European or East Indian sodi further functions shall l«e 
by a Poltce-ofTKcr lumseJlfift CaiopeanorEast Iad(sn—/M/Ajfirtmi7ii jVa I8T /oriSl George 

Ga ette 1889 TY // 336 

3. Statements of Ullnesses nay' be recorded —Tliere is nothing in this Code which prevents the 
statements of the witness examined at an iiKjuest being recorded xerbutim m the repoa, (1911) M W. H iSs = 

12 Cr. L J. 12t 

4 Reports to be sabmlttcd by (he Poiiee-olScer — -W hen a person is accused and arrested upon 
nn inquest, the Police w ill send m three re|x>rts po&sit I> to (liree differeni Magistrates trtt. (i) tlie imnrutioii 
under s. 174 (I) to the nearest Magistrate cmponcred to Itofd incjuests (ii) tlie re|iort under s. 174 (4) to 
(he Distnct or Subdivisional Magistrate and (iii) tbe report under s. 170 (I) to the Magislrate cniiiowered to 
take cognizance of ihe offence. 

176. (1) When anv person dies while in the custodj of tlie Police, the nearest Magjc- 
traie empowered to hold inquests shall, and in anv other case mentioned in 
irltTlmo W =”>1 W oIsulMiMion (I) on) Macistratt so 
death emjvowcred im) hold an inquiry into the cause of death either instead of, or 

111 addition to the investigntion htld bj the Police-officer , and, if lie does so 
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he shall have all the powers in conducting it which he would have in holding an' inquiry into 
anoflence The Magistr ite holding such an inquiry shall record the cadence taken by him m 
connection therewith in an} of the manners hereinafter prescribed according to the arcumstances 
of the case 

(2) Whenevei such Magistrate considers it expedient to make an examination of 
thedc.id body of any person who has been already interred, in order to 
lorpves*^ ( I'^ii'ier (hsco\cr the cause of his death, the Magistrate may cause the body to be 
disinterred and examined 

Notes —1 A Bimllar power Is entrosUd to the Coroncri of C&IcHtU and Bombay.— See the Coroners' 
^Ict !\ of 1871, as amended b} Act V of 1899, pnnted mlhe 

2 CoRsurrent jurisdrtlon of the Coroner and Presidency Magistrate la Bombay and Calentta — 
A PrLbidenc> Mitjistrate is not ousted of ins jansdiction in the case of an oflence by w hidi death has been 
cuised because tile Coroner has held an in(]uir> into the cause of death and drawn up an inquisition under 
Coroners Act IV of 1871 He has w’ribdiction to deal with the case according to law and is m no avay bound by 
the Coroner b proceedings He mi} hold an inquiry notwithstanding a commitment for trial has been made 
to die High Court bj the Comrer Ratanl&l 540 ; 16 B. 139. 

3. Section not applicable to Madras City. — So Ur as regards the area comprised within the ordinary 
onginal civil junsdiction of the High Court of Judicature at Madras is concerned, this secuon is replaced by 
8 4, Act V of 1889 

4 Proceedings net void —li any Magistrate not empowered holds an inquest under this section 
erroneously in good faith, his proceedings are not on that account to be set aside. See s. 529 {e'y 

5 Report by Magistrate h not Jadlctal proceeding —There is nothing in the language of this 
section which requires a Magistrate holding in inquiry under it either to make a report or to come to a finding 
The report, sent b> him to die District Magistrate, could not be considered as part of a Judicial proceeding, 
ind that therefore, the High Court has no power to send for u under b 435 No analogy exists between a 
Coroner s inquest and an inqniri into the cause of death under this section 3 C. 742 * 3 C. b R. 59, followed in 
RanUnial 843. 


Part vi. 

I’ROCrEDINCS IN PROSECUTIONS 

CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts in Inquiries and Trials 
N otes— 1 Illegality of arrest does not affect the Jurisdiction of Coarta to try the offender.— The 
irregularity oi an arrest will not render invalid die subsequent trial and conviction of the aaused in 
lintishlndia, 6P. R. J899}26M 124,1P.R 19il=t4P.W R. 1911 =*12 Cr, L. J. 113. If the Magistrate before 
whom an -iccused his been charged has junsdiaion to try the offence, his jurisdiction to inquire into oftO. 
cannot be affected by any illeg-ilit) in connection with his arrest, 33 B. 325 See also 17 B. 359 , 31 C 357 } 17 P. R. 
1906 and Note 15 at p 84 In 35 B 225, the caseo! Mthoned yusitfuddin (1897) 24 J. A. 137 distingnished. 
a-s follows “The judgment does not purport to deal with the question whether an illegal arrest m foreign 
temtory vitiates an inquiry by a Magistrate into an offence against the Indian Pena! Code charged against 
the person arrested when brought before Uie Court, nor does it appear from the report that the question was 
argued. I he Lhiei Court of Burma, however in 7 Bar L K. Si retying on held that whcaapman 

lb illegally arrested and brought before a Magistrate, and the warrant is found to be illegal, the Court is boun 
to stay further proceedings against the accused m respect of charges of offences for which the warrant ot s 
issued rile accused had the right of lx ing replaced in the same position and place as he would have been 
in. had iiu illegaltiy lieen done 

2 General Bale —National or territorial Jartsdiclian depends upon the locality of the crime.— AH 
crime ii fucaL lire junsdiction over the enrne belong., (o the country where the crime is committed, McLeod v 
AUornty oeneral, 1= R. (1891) A. C. at p. 458 , rrr ah,ol7 B, 369 } 6 B. 338. In the View oI English Law, crime is 
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purel> locil I-*, dL»p“ni> on tlis Iiw of the pH« m which it ts committed, and not on the nationality of the 
l'er=on who conmnts it, Sirdar Gurdyal Singh \ Rajtth of 1 aftdkoU (1894) A, C. 670 On this jirincijile alieii‘> 
are amenable to the Liighsh Criminal Law, in respect of crimes conmiitted in tiigland, Barrouets ca^e 1 B 
and B. !« and liritish subjects are not amenable to that law in respect of offences committed outside Lnglaiid 
unless committed within the Admiralty junsdiction or unless speaally provided for by statute Kussellon 
CnwSs I'ol, /. P 19 Apirt from statute, existing Fnghsh Courts cannot take cognizance of any aime 
comniilted on land outside Cngiaiid whether b> a Kntisli subject or an alien, Hrchbold, j> 25 Extn territorial 
jurisdiction Is, however, vested III the Oovernor GencrU in Council in his cseciitivc cajviuty and also in the 
Indmi I egishturc Notes 4 niid 5 to s 188 

(a) \aiional or trmtinal juriidtehm must be dtslittguishfd from local tettiie —Venue or local juris 
diction iscjinte distinct from lutiotnl or temional junsdiction, Mozambique Co v Bnitsh South Afnca Co 
(1893f A. C. 602; A’ V (1899) 1 Q B 230; 21 P. R. IflOl (F.B.). Whether all accused is to be tried m one or 
Ollier local area i' a cjiiestion of procs^dure [ef s 531), while the question whelher a focal Court can try a 
person for an offence aimmitted outside the re.ilm is a question of jurisdiction See 35P, R. 1838; 24P. R, 
1901 According to the Liigtish common Lnw, the Courts of common law had apart from statute no power to 
tr> any offence not comiiiitted wilhm tlie bodj of the realm te, tlieir criminal jurisdiction was terntorial and 
not (lersonal, McLeod v Attorney General of N S Unites (1891) A. C. 435 ; Sirdar Gurdyal Singh v Rajah 
of Findkote (1834) A. C. 670. But the liability of a subject to be made answerable for crimes commuted out of 
the jurisdiction has been affirmed by statutes for more than three centunes and a half in England see Halt, 
Foreign Power and Jurisdiction of the British Crown (ISdi), Pt I, Chapter, p 12 Asjtothe powers of the 
Indian Legislature and the Governor General m Council See Note $ to $ 168 

8. Jarisdletion of British Indian Coarts when offences committed oatslde British India.— (o) Ho 
jurisdiction over foreigners for offences committed tn foreign territory— f^o proposition of law can be more 
incontestible or more universally admitted than that according to the general law of uations, a foreigner cannot 
lie held criminally responsible to the law of a nation not his own, for acts done beyond the laws of its territory , 
FVancvnto case (1376) 2 Ex. D. 63; famesort (1896) 2Q. B 4^. An act will not be construed as applying to 
foreigners in lespect ot acts dune by them outside the dominions of the sovereign i>6U'er enacting That is j 
rule based on International Law. by which one ^vereign "power is bound to respect the subjects and the rights 
of all other sovereign powers outside its own territory, 1 P. R I90L S 181 is intended to regulate the jurisdiction 
of Courts in llntish Indi i and c innot vary or abrogate the ordinary rule thit no foreign subject shall be tned in 
l>iiti<!li India for an offence commuted 'outside British India, 23 A. 372 WJiere the offence of theft is committed 
by a subject ut a Nuive State witliin its limits, a British Indian M'lgistrate h is no jurisdiction to try such a 
person 2 Boni. L. R 337 , 6 M, H. a R. Appz 3 also 20 P. R 1978 , 80 P. R. 1889; 7 P. R. 1894; 28 A. 372; but 
if there is a special treaty, the British Courts have junsdiction, see 3 M. H. C. R 354, as to junsdiction of 
British Courts over residents of Ramandmg in the Saodur State Where the instigation of an offence by a 
foreigner is complete in a Foreign State, the British Courts Iiave no jurisdiction, 10 Bom. H. C. R. 356 j but if the 
ulTence is completed in Bnlish territory, tlie foreigner if found in British India may be tried, 36 B. 524. 
Non Bntish subjects found in a Nmive State in possession of property stolen in British India cannot be tned 
111 British Indn for an offence under s. 412, 1 P C ,9 A. 523; 22 P. R 1888; 16 F.R1830. Ill [b) to s. 180 has no 
application to suJi a case 13C.W.N. 1173esl9Cr L.J.537. It must, however, be noted that a foreigner may- 
while residing in iiritish India initiate actswiiidi may take effect outside British India and the foreigner will 
lie amenable to the junvdiaion of the local' Courts if Uie''acts' committed by him amount to an offence. 
.Si-ess I23aitd 126,1 V U .Sea also 20 C. W. N.62sl7 Cr, R J. 123 <=33 In. Ca. 301; 8 C. 935 and 18 C. W.N. 
1178=: IS Cr. L.J.fi37. 

(i) British Indian Courts have jutnsduhon OtCr such offences when comnntled —{1) By Httive Indian 
subjects nkereverthe offence may have been eumtmiled (2) by Lmtish subjects and sen ints of the JSng within 
the iemtanes of any Halive IVince or Chief tn /adta.—See ss. 3 and 4, 1 P C. and tlie deffnitJon of aa 
•offence.'s 40,1 P C Having regard to the |>roviHioiisof s 5 U Seems to be clear that the C^e is applicable 
to all such offence-, llien the <iue-.iiou ariso is lu which localCouri-. Ii-ivejurisdiaion to try suchoffences. 
UKlthercUliOnofs 177 to 184 has Ml*: omsidcred 

(r) It the X emu of such offices goieruedbyss 177 tu 184 oris itd'allwith by s. IRH exclusively f— 
la fl lirge number of cases it bis been held tlut s». 177 to 181 are applicable only to local areas in 
llntisb Indu ami they have no application when die offence is committed outside Bntish India. See 
10 Bom. H. a 356; 1 H. 171; 5 M. 23; 16 C. 667; 7 6. L. R 17 <= 14 Cr. L. J. 439. Therefore it 
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held that all offences committed outside British India ivould fall within the provisions of s 188 and the 
provision to that section governs the trial of all such offences Sections 177 to 161 must be read subject W 
the proMstons of s 188 Where an offence has been committed outside British India a Magistrate 
British India cannot take cognizance without certificate of the Political Agent or the sanction of the 
Go\ernment A British Indian Court cannot take cognizance of the offence of criminal breach of triisl 
committed in foreign territory merely because part of the property was retained in British India, 5 S. L. R. 266 = 
13 Cr. I/. J- 530. Offence of kidnapping when complete outside Bntisb India cannot be tried in British Indi' 
merely because the minor is within the local limits, 1 P. R. 190L S 181 (4) has no application That sectid'^ 
implies that the offence has been committed in British India and refers to Courts of different local areas who^e 
jurisdictions have been created by the Code When, therefore, a minor was taken away from the custody of her 
husband in a Nali\e State, detained there for some time and then removed to British India, held the BntP^ 
Court had no jurisdiction over the offence of kidnapping completed outside British India, 7 8. L. R 17 = 19 C'- 
L.J. 439 also 21 M. L J. 441 =3 1910 H. W.N. 143 = 8M.L T. 54 = 11 Cr.L.J.SOS. In favour of this view 
ma> also be urged that the special provision made by s. 188 should not be qualified by the general provisions 
in ss 177 to 184 

Sadasivaier, J, hOAever, in 33 M. 779, held dtsienting from 3 B. L. R. 266; 21 M. L. J, 441 ai’d 
Madras Cr Jl/ P 97 o/’1911 that s 183 must be read as auvihaiy toss 177 to 184 ' I should rather thii'^' 
thats 183 which follows ss 179 lo 184 was intended rather to draw into the net of the jurisdiction of the Bntrh 
Indian Courts cases which notwithstanding the full use of ss. 179 to 184 could not be brought within the jurisdic- 
tion of any British Indian Court, than to restnct by its first proviso the extended jurisdictional privileges co” 
ferred bj ss 178 to 184 on Courts, which, according to the ordinary rule of s 177, would not have had junsdictio’^ 
.$■« also 14 Bam. L R.147»13 Cr, L J. 426. It is submitted that having regard to the language of ss 179tol^^ 
and the possible danger of a Native Indiari subject being tried twice over for the same offence by a Non Bnti'l’ 
Court and a British Court, which it was the intention of s 188 and proviso thereto lo avoid, that the above dec* 
Sion IS wrong ' Ste Note 6 to s 189 

4. Jurisdiction in respect of offences on the High 8«as.— 5rrs 168 does not apply to offences on the 
High Seas, 4 Bur. U T.53 — 8 L. B. B, 221 — 12 Cr. L.J.198 (F.B). Byvirtueof the Statute 12 and 13 VtcL^c 9P 
ss 2 and 3, extended ~ ■“ *■“ 

diction over offences < 

committed within thi ... w J !1. C. . » 

makes a further advance and enacts that ‘ifany British subject commits any CTimeoroffenceon board any Bniish 
ship, or on board any foreign ship to winch he does not belong, any Court of Justice in His Majesty s domiinotp 
which would have had cognizance of such crime or offence, if committed on board a British ship within th® 
limits of the ordinary jurisdiction of such Court shall have jurisdiction to hear and determine such case as if 
the said crime or offence had been committed as list aforesaid “ Thus it will be seen tint even with regard tP 
offences committed at a distance of more than three miles from the shores of British India, the British IncliaO 
Courts have jurisdiction over British subjects and the procedure applicable IS also the same, ^4 B. 227, It may 

TeasonaViytie argued thathy the Statute 12 and 13 Vi<i,c awA Ti ak , t v\ vw\ew4e^ VJ 
apply the Indnn Law of procedure including the law of evidence tocases of offences by Native Indnii subjeeP 
while It was intended by 37 and 38 Vtct^ e 27, to apply the substantive law of penalties in force in Imln 
/\rTv\ovii.y, J , at 9 L. B. R. 221 = 4 Bar. L T. 53*= 12 Cr. L.J.198. For other cases, see Notes to s. 183 

6. Sabseqaent transfer of territory where offence wa» committed to a Native State does not affect 
JnrUdlctlonof Brltuh Courts —Subsequent to the commission o! an offence, the place where the offence hail 
l>een committed was transferred to the independent Native State of Benares The offender who was a RriU»l) 
subject and never ceased to be so was apprehended long after the transfer, and commuted to ihe same 
Sessions Court which would have tried the case had the territory not been transferred. Held, that the Sessions 
Court had Junsdiciion to try the offender, 34 A. 451, riansier of territory does not take away the jurisdiction 
of an Appellate Court to dispose of the appeal then pending in it in respect of offences committed within the 
tr insfcrred lemtofy, 33 A. 578. 

6 . Beiilont 177 to 199 deal with the place of Inqnfry or trial of ‘ offence# ’ only.-For defimiion of 
offence, see s. 4 (O). All these sections from 177 to 18^ deal with tlie.place of Inquiry and tnal of an * offence 
These scrtions Inve tlicrefore „o aiipUr.tlons to («) snqmrtes under Chapters I'm, X or XII These are 
sp,.n4l!y irovuled for, see 3 C. W. N. Hi, where It wis Md tint s 1«J did not ajiply to i |.n>ceedmg under s. H*i 
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12 A* tbJ 390 IB ISCr L. 1 920, where it uan A^A/that 3 195 hid no appUcitlon to i proceeding under s. 145 
(A) A'or Af notntenanct /rceffdiij^s under s. 499 8 P. R. 1893} IS P. R. 1883 See s 488 (9) for the spe^;|al 
|iro\ision mide for such proceedings. 

7. ProTiiloBB ef thti Ch«p(ep »pplj to (aveittjotloa bp Police.— s. 156 
A —Place of Inqoiry or Trial 

Ordinary phcc of 177. n\'cr> ©ncnce shnll ordinanlj be inquired into and tned by 

inquiry and trial a Court within the local limits of whose junsdiclion it wns committed 

HoUt.— 1 Exceplloni lolheCenefal Rote.— The rulcgiten In the section is agtneni one Excep. 
tionsto itmi> Iw found in \nnous Acts which male spcciil provisions for[hcL of trial of ofTenccs created by 
dioscActs. S isavesthesc sjiecial provisions and limits the application of the general provision euundated 
in tins section e £ see ss. 47 and 48 of Act \ of 1887 (Ns/ite I\xsun£ers Ships') and ss. 44 and 48 of Act XfV 
of 1887 {Indian Marine'), s. 134 of Act 1\ ol lhJO(A‘«A<'ayJX 5* of Act XIV of 1887 {Pilgrim Ships). 

(a) R> s, 60 of We Indian Ports /fet\ of 18.89, any person offending against the provisions of that 
Act in any port subject to that Act is liable to be punished b> any Magistrate having jurisdiction over any 
distract or placeadjoming theport and such Magistrate may exercise all the powers ofa Magistrate under that 
Act in the same manner and to the same extent ns If the offence had been committed locally within his Junsdic 
tion. 

(9) l^ate 0 / trial for offences under the St imp under Me Indian Stamp alct asm- 

mined in respect of any instrument may be tned in any district or Presidency town m which such Instnunenf fs 
foundasw-ellasmanydistnctor f resideno-town in whidi such offence might be tned under the Code of 
Criminal Procedure for the time being in force.— S 72 Indian Stamp /let II of 1899 

(f) place 0 / trial in case oj offentes utder the Preach 0 / Cot tract Pet 18a9 —Where the contract 
and its brea^ tale place in a foreign territory Ontisli Indian Courts have no jurisdiction to arrest Uie accused 
on a warrant m such territory, and tr) tlie offender under Act XIII of 18^9 though the worl is to be done m 
Bntish India, 7 M 85*. Notes under Appendix VU 

{d) Offences under the Assam Labour and Emigration Act VI of 1901 —A recruiter who Induces a 
person at Cawnpore to go to Fiji but on the way takes him to a cooly depot at Arrah and induces him to 
proceed to Sylhet laocnwn.'.a-cixvoixeiiK'ix^ Assam Labour and Emgrahon Act VJ of 1901 commits no offence 
under s. 164 of that Act at Cawnpore but only at Arrah and a Magistrate of the litter place has Jurisdiction to 
try sudi offence 37 C. 27 

2 Conflict of Jarlidlctlan In the case of mllUarj offeeders.— 5 101 of the Plutiny Act is merely 
permissive of a imhtary trial but does not depnve Criminal Courts of jurisdiction over British soliders commit 
ling offences within the temtonal limits of such Courts, nor does it render the exercise of their jurisdiction 
dependent upon the sanction of the Commander fivChief 0 C. Ifis. iC. I«.R. 432 Therefore when the civil 
authonties have taken up the investigation of the offence and the military have not availed themselves of t(n- 
alteroative procedure of trying the offenders by a General Courl-marital the Magistrate is competent to 
proceed under this Code S 549 provides for delivery to military authorities of persons liable to be tried by 
Court-marhal 

3 Yenne where aeenied charged with several offences —Where a Magistrate has Jurisdiction to 
inquire intoor try one offence and has no jurisdiction ovo" another offence committed in the course of the saute 
transaction, the two offences should be inquired into or tned by a Magistrate having junsdiction in respect of 
both the offences and not by different Courts Weir II, H*. 

4 Procedue in cases of do nbt— Whenever any doulR anses as to the Court by whicli atty 
offence should be inquired into or tned the High Court within the local limits of whose appellate cnmfnai 
jurisdiction the offender actually is may decide by winch Court the offence shall be inquired into or tried S^e 
s. 185 and Notes thereunder 
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of inquiry, that the case can be more conveniently tned m another district. In the event of the latter contin- 
gency, he should suspend iurther proceedings and place himself in communication with the Magistrate 
of such other distnct, recommending that the case be removed to that distncL If the Magistrate of that 
district should concur, but not otherwise, the proceedings and die accused should be forwarded to such other 
Magistrate, and the prosecutor directed to attend and prosecute his complaint If the other Magistrate 
should differ bom him in his opinion as to the district in which the investigation and trial can be most con 
senienlly held, the first Magistrate should either proceed with the inquiry and trial, or refer the question 
ot venue for the determination of the High Court — Punj Ctr, I'oL II, pp 123-124 

3. Jarisdiction as to conteiapt of High Court.— The provisions of s 5, relating to the procedure 
under which “ all ofiences under any other law’* are punished do not include a contempt of the High Court 
committed by the publication of a hbel out of Court when the Court is not sitting, although such contempt may 
include defamation — such a contempt being more than mere defamation and of a different character, 10 C. 109 
(P C ) The jurisdiction of the High Court as a supenor Court, of record, to commit for contempt has not been 
affected by this Code 

6. Effect of trial at an nnaathorited place. — (a) Outside British India A District Magistrate cannot 
legalli dispose of a criminal case at a place not in British India, though the offence was committed within his 
jurisdiction, Ratanlal 376. But having regard to s. 12 (2X the jurisdiction of and powers, a Sub-dnistonal 
Magistrate extends throughout the district unless speciall} restricted b> the terms of his appointment, 29 C. 389 

(A) In a diffeteni local aieaS 531 declues that tenue is not a matter of jurisdiction when the 
question whether a trial or inquiry ought to have been held in some other local area in British India, than that 
in which it was held, 44 P- R. 1885, approved xnT, P. B. 1902. Ss J77, 179. ISO, 18J and J83 must be read together 
wiihs 531 The mteiuiouof s. S3i is to proiide a^iiist the contingency of a finding, sentence or order 
regularly passed by a Court in the case of an offence committed outside its local area being set aside when no 
hilure of justice has taken pla<.e, 30 M 94 , 32 A. 397. 

7. Cemmitmeat to a wtoeg e«iiloDS Cocrt.— If an order of commitment, contrary to the requirements 
ol this sectiondirects the commitment to be mad^ toa Court of Session which has no tcmtonal Jurisdiction, it 
IS not to be set aside unless it “ appears that the error ’ has occasioned a fiilure of justice, 8 B 318 ; 2 Bom. L. 
R. 394, 19 A, 850. But the Madras High Court applying the principle laid down in 9 A. I9l fPC) held that 
where a commitment is made to a wrong Sessions Court, the High Court cm onl> set it aside and cannot 
uphold It and transfer the case to the right Sessions Court. 36 H. 387. 

8. Effect ot inquiry sod coracnicment by s wrong Magistrate —Where a Magistrate empowered to 
commit, enquires into an offence committed in a place over which he has no lemtorial jurisdiction and com- 
mits the case to the Sessions Court for tnal, the order of commitment is valid unless such error has in fact 
occasioned a failure of justice, 8 B. 3I2 ; 16 B 200 ; 17 M 402. A commijal by a Magistrate who has authontj 
to commit but has not territorial Jurisdiction in the place where the offence i'. committed is valid, unless it 
appears that failure of justice has in fact been occa loned by such committal 26 U. 610 ; 36 M. 387. See 42 
Mad. 791. 

9. Section labjcct to power of High Court to teanifer.— The pro\ isions of this section are controlled 
by the power of the High Court tinders 526 to transfer case> See 42 Mad. 791. 

10 Rules and procedure where Magistrates are ot oploion that a transfer Is neceissry.— T^e 

following rules have been made by the Chief Court oi Punjab concerning tlie place of inquiry aiicl tria Sre 
Punj Cr Ctr , p 226 

Transfer of eriminal cases —There is reason to believe that Magisiralea on their own aulhonly not 
iinfreqncntly transfer for trial to other districts cases in which the accused person, under the provisions o 
ss. 179—183 of the Cr P C, may be tried either in the distnct in which he has been arrested or in some ot tr 
disinci The pracuce IS objeaionable and shouldcease A Magistrate should act under these sections roro' 
uith reference to the public com emenee Ordinaniy, the proper distnct for the inquiry and tnal of offences fa ng 
iimler those secnons would be the district in whidi Hie witnesses could with the least inconvenience, attend. 

/ Transfer r/ eases haw la be efeeled.—\l the Magistrate be of opinion that the inquiry or tnal can lie 

' more rouveiiicntly laid in anolher district, lie should atonce address the Magistnteof that district H the 
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Mapstrate of lliat district a>ncttr, Ihe ct'c uill be fniwfiired If he dissent the first Magistrate should eitlier 
proceed with the infpiir) or the question may l>e referred to the Chief Court and the Court, under the provisions 
of s. 185 rMll deade in whidi district the inquiry or tml shall be held 

/^ff’hcUtan h he tnije through Ditlnct Migtstrafe-^\i the transfer is proposed b) a Siilwrdnnic 
Mapstratc the application shou! 1 lie sulmtittid through iImj District Magistrilc who will if he coiiMders 
the transfer dcsiral le forwattl it wiih his own rrcommetidation to the Magistrate of the district in which he 
thinks the case should lie ineil 

Short stotetnenf of rase oeeoM/‘a»y af/^uahoa —An application for tlie transfer or withdrawal of a 
enmmalease should always be accompanied by a short statement of the case ami of the reasons for making 
the applicatioa 

11 Caie ooder ladlan Copyright Act, fftti ^Uhere a pnntingof a book for sate took place at J., only 
the Court at L has Junsdiction under this section to try an offence under s. 7 of Copyaight Act of 1914 38 P. R. 
191S (Cr) 

power to order cases 178 Notwithstanding anything contained in section 177, the Local 

to be tried in different Go\emmcnt may direct that any cases or class of cases committed for trial 
bessior« iMsions. in any distnet may be tried m any Sessions duision 

Provided that such direction ts not repugnant lo any direction previously issued by the 
High Court under s^hon 15 of the Indian High Courlt Act, 1861, or under flits Code, section 526 
Notes.— S 526 deals with power of the High Court to transfer a exse to a Subordinate Court orto iLsclt 
1. Cases and Criminal Casts - Act Xfof 1874 introduced adistinction between ' Coses’ and 
Cases' and this distinction is cominued and extended to this section and ss |ti2, 623 and 556 on the one liand 
where the wording is • Case and ss, 526 and 527 on the other, where the wording is ♦ Cnmtna! Case These 
terms are not used mdiscnminately or interchangeably, 2$ C.709 See, liowever, Notes to s. 526 

i. Local OoTcratneatt (Berina) power to transfer eases— The Local Government has no power 
under s, 178 to transfer for tnal to the Court of a Commissioner a criminal case duly committed for trial to the 
Court of the Recorder of Rangoon but such Govemmem has power to transfer a case from the District of 
Rangoon to die Sessions Division of Pegu fO C. 813 See now the Lower Burma Courts Act VI of IWlO. 

3. High Coon's Act, 1531, la the 24 and2a Fir/ e 104 an Act of the Briiish Parliament for establishing 
High Courts ot Judicature in India See s |S of the Act pnntetl at p f of the Appendix. 

179. When a person is accused of the commission of any offence by reason o/ 
anything which has been done and of any consequence which has ensued 
Accused tnable in gucli offence may be inquired into or tried by a Court within the local 
done"or where ronse^ Imiits of whose jurisdiction any such thing has been done or any sucli 
quence ensues. consequence has ensued 

Illustrations 

(a) Wis wounded wuhm the local limits ot the junsdiction of Court X and dies within the local 
limits of the jurisdiction of Court / The offence of the culpable homicide of W may be inquired into or trietl 
by X or Z. 

(5) A IS wounded within the local limits ofthe junsdiction of Court X and is during ten days 
within the tool limits of the jurisdiction of Court and during ten days more within the local limits of the 
junsdiction of Court Z, unable m the local limits of the jurisdiction of either Court ^ or Court Z to follow his 
ordinary pursuits. The offence of causing griesous hurt to ^ may be inquired into or tried by X, \ or Z. 

(o) A IS put >n fear of injury wtihin ibe local hmitsof the jurisdiction of Court X and is thereby 
induced within the local hmils of the jurisdiction ofCourt \,todeli>er property to tlie person you put him 
in fear The offence of extortion committed on A may be tnquiFed into or ined either by X or \ 

{d) A is wounded tn the Native State of Baroda and dies of his wounds in Poona, The offenee oj 
causing As death may be inquired into and tried in Poona 

Notes.—! When the offence U complete when It h&s been Initiated, this section lias no appllcallon — 
Where the complainant was assaulted and the injury, w*, fraaure of the leg Was complete in the Barodi 
lemtory and subsequently the complainant was iit hospital forever a month in Bniish India i5r/i/ the aaaised 
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could not be tried for the grievous hurt in British India as no ingredient of the offence had occurred m British 
India, 8 Bom, h. R. 313 = 4 Cr. L J. 5 J. An offence under s 477 A is complete where the accounts are falsified 
and tlie offence cannot be tried at any otlier place, 4 U. L. T. 481 9 Cr. Ji J. 92. The offence of cnmioai 

breach of trust is completed by the misappropriation or couvereion of the property dishonestly and must he 
tried at the place where the misappropriation or conversion took place, 33 M. 639, however Note 7 to 
s. 180 and also 1 1. R 1901 « 121 P. L B. 1901 

2 Must the consequence be & part and parcel of tho offence?— reason of any eonseguence 
which has ensued There is a difference of opinion as to the exact scope of these words In 7 P. B 
1910 =7P. W. B. 1910 ^11 Cr L. J 253, 5 &.I. J.333=^7 Cr.L. J. 394, 34 A 487, 3S H.639j 29 M. L i. 178 = 
16 Cr L J. 491 it is laid down that the consequence means a consequence which forms a part and parcel of 
the offence and does not mean a consequence which is not such a direct result of the act of the offender as to 
lorm any part of that offence so that a loss resulting from a criminal breach of trust is no part of the offence 
The consequence referred to must be one ol the facts to be proved to establish the offence It must form an 
integral part of the offence but not be a consequence arising from it, S L B R. 57 = 10 Cr. L. J. 86. In 2P.B. 
1902; 24P.R 1901, 19A 111, 32A 3975 35 A. 29 , 38 M.779,a wider constructionhasbeenadopted,rc'«5?^«<«r# 
being taken to include the direct effect of the offence loss resulting to an employer by criminal breach of trust, 
failure to account for moneys misappropriated at the head office of a firm The section applies not only to cases 
in which the offence is completed by reason of a consequenr^ ensuing witliin the local limits of another junsdic 
tion (as eg the case of a man being wounded in one district and dying in another), but also tocases m which 
the fact of a consequence ensuing in another jurisdiction is the cause of the offender being accused of the 
offence, 18 P. 15. R. 1908=8 Cr. L. J 75 See Note 6 In 29 M.L J.178 = 16Cr. I». J. 491, it was doubted whether 
a 179 applied to offences ol criminal breach oi trust, when there was a special provision, s 181 dealing with them 
See also 19 A. li J. 69 where the duty of servant to acoiunt to his master at a particular place was held to give 
jurisdiction to a Court of that place See 46 Bora. 471. 

а. The act or oniiuJon must form apart of the offeste— reason of anything which has teen 
done This would also include illegal omissions, see s 4 (2). The act must be one constituting the offence 
or part of it and the consequences referred to should be sudi as modify or complete the act, 6 Agra 36 and 46 j 
4 0. C 376. The section does not iheiefore apply to an offence which consists of an illegal act or illegal 
omtssion alone, and to complete which no consequence is necessary, eg , the offence of buying or obtaining 
possession of a minor for the purpose of prostitution is complete where the act of buying or obtaining possess- 
ion takes place Where, therelore a person obtained possession of a minor for such purpose in a Native State 
and merely brought the girl into British India, it was held, that the British Magistrate bad no jurisdiction to 
commit him to the Court of Session, 1 Leg Rem at P. l..Srf also 6 Agra 46 and 136 ; 3 A. 25i, 1 P. B 1901, 

1 B. 50. 

4 Scope of lllastr&tfons — The iHustralio i> Are not exhaustive and to hold that all the consequences 
prescribed by llie Legislature m framing the section as conferring jurisdiction are ejusdem genens with the 
consequences specified m the illustration is not justified by the language of the section, 18 P. W. R. 1908 = 8 Cr. 
L.J 73}7P. R 1900, but 19 A 111 

5. IsB 170 Bubject to section 1887— lu 38 JA 779, it was laid down that s. 179 cannot be read subject 
to s 188 If, therefore, a Native Indian subject commits an offence which falls withm the scope oi s 179 the 
British Court within whose jurisdiction die consequence arises may try the offender and no certificate is neces 
sary as required by the proxiso to s 188 see Note 3 at page 393 and Note 6 to s 188 

б. Cectlon applies to forelgaera and to offences part of the essential elements of whfeh tak^ place 
onUlde British India— This section must now be read with s 188 Illustration {«/)whidi « new, renders no 
longer necessary the assumption that the offence has been committed within the local limits created by the 
Code But It IS tiecessary thit the accused should be iw British India. A foreigner m foreign territory 
who initidtc'. ail offence which is completed wriUiin Rntish territory, is if found witlim British territory 
liable lo lie ined by tlie Bntlsh Court within whose junsdiction the offence w-as completed Where 
tliereiorc, ihc accused who was a subject of the Cambay State conspired with one A and sent A ^ 
prolessional forger Ji residing in British temtoiy, with tnstruaions to instigate B to forge i valuable 
stcuruy, und B commlued the forgery in pursuance of the conspiracy , ami was charged before tlw 
Additional Briu^h Court ol Alimedabati with Uit offence of abetment of forgery, mid an objection was raise 
mat he w as not amenable lo the jurisdiction of that Coun held, that die accused was triable by Ihe ffrUidi 
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Court «h-n fonnJ uiihin it< jiin«liction, the ofTeitcc of abetment was (by conspincy) completed only In 
British India, where the CDnseqii'*nt act, mmrly, the forgery of llie document, m as done, 14 Bom. L. R. 147 — 
IS Cr. L. J. 424. But where the instigation of ih** rrimc has been «hotl> commuted within th<* foreign territory, 
the instigator, a foreigner, could not h** tnc»l in Itrfttsii India 10 Botn H. C. R 336 

In A* V (i793} 1 Efp.60, thedefendiiit mIk? ms the principal sloreJ^eeper at AiiUqtn bought 

certain stores in EngUnd at a nominal price agreed betneen him and the sellers and then charged to 
Goa-emment his full nominal pnee misappropriating the <le<luc(ions allowed to him by collusion with the 
sellers, //eld, he could be tried in England where the false returns were received and where the fraud had 
been complete b) Ihetr having been there allowed. In ^ \ Olt/hant (1903) 2 K. B. the accused being 
emploj-ed in Pan<! bj a London firm to manage their Pans branch fraudulently misappropriated certain 
sums, having omitted to enter them in certain slips which it was Ins duty to triasmit to London in order 
that the amount might be inooriwrited m the London cash book, held, he was triable in London where his 
false slips had I»een received. 7«alsn K \ pe Marney (1907) 1 K B, 333, where the accused, the editor 
of a newspaper, was convicted m I ondon of the offence of causing and procuring obscene books to be sold by 
advertisements inserted in his paper which related tosale of obscene books by foreigners In A v Stoddart 
(1909)23 T. L. R. 613, the indictment was a ch.irg^ of obtaining money by false pretences wuh reference to a 
coupon competitioa Postalmoney orders and letters containing money were in consequence of the advertise- 
ment of the competition, posted in I ondon to the accused in Holland. It w iS contended that the obtaining of 
the money was in Holland and the London Central Criminal Court had no jurisdiction but tlie contention was 
overruled on the ground that the offence was complete on the posting of the letters in Londoa The trend of 
the decisions in England and the United States is to tlie effect that a person who when abroad, is concerned in 
directing a oame, may be punished for the s.ame tf arrested or found where the oime was committed although 
he was atthe time of commission and concoction out of the latter's jurisdiction. See Ruuetl on Crimes, Vol 
I, pp 52—37, AreMotd, p 33 Where a person caused a letter to be posted in Calcutta to his agent at Corakh 
pore, mating him to the commission of an offence at Gorakhpore, it was held he was guilty of the offence of 
abetment as soon as the letter was received by the agent at Gorakhpore and that he might be tried at Gorakh* 
pore, 16 JL 839. .SVeNoteStos 180 

7. Offences of crlalaal breach o( trust and criminal mhapproprlatlen —See Note 7 to s. )81 See 
also 44 0.912 

8. Offence of defamation.— In a charge of defamation it appeared that the defamatory matter com 

plained of was contained in a petition signed by the accused »nd addressed to the Lieutenant Governor of the 
Punjab, which the accused stated he placed m the Lieuteinm Governors petition box at Lahore The petition 
asked the Lieutenant-Governor to have an inquiry into the truth of the charge contained in it, made from the 
native gentlemen of Amritsar and also from two persons who earned on business there and in consequence of 
this request the libel was sent to Amritsar and published there //eld (Spitta, J, dissenting), that the 
Amntsar Courts had jurisdiction to try the case, as when the <x>m^aiaant could show that the publicatron at 
Amntsar took place at the request of the accused he wasat liberty to reply on the publication at that place as 
being that which completed the offence, and if that publication be regarded as a consequence naturally arising 
from the accused s acts, itwa-salso i consequence by the reason of which he was charged with the offence of 
defamation within the meaning of thi^ section 44 P.R 1333; 14 P. R. 1339, Where a libel is sent from one 
Court to another the venue may be laid in either country, R v Burdett, f B. and Aid 93 , A* v EUts, (1899) 1 B. 
230 jjP V Wolson, 1 Camp. 219. See also remarks of West, J , in 5 B. 333 at p 363 as to the effect uf sending a 
hbel by post whidi is published abroad, 17 W, R. IS where it was stated that, it is considered settled law that 

an indictment for sending a threatening letter may be tned eithw m the county in which the offender sent the 
letter or in the county where the prosecutor received the letter. “When a enme of hbel is committed by 
publication in any paper in the State against a person residing i« the State, the junsdiclion is in either the 
county where the paper is published, or in the county where the party libelled resides But the defendant may 
have the place of tnal dianged to the county where the libel is pnnted, on executing a bond to the complainant 
in the penal sum of not more than 250 dollars nor less than 100 dollam, conditioned, in case the defendant 
IS couvicted for the payment of the complainants reasonable and necessary travelling expenses in going to and 
from his place of residence and the place of tnal, and his necessary expenses in attendance thereon, which 
bond must be signed by two sufficient sureties to be approved of by a Judge of a Court of Record exercising 
criminal junsdictioa” N V Cr Pto Ccde,s 13 $ L,J 648 
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9. Offence of Cheating— 85.417— 420, 1. P.C. — (i) May be itied at the place where ihc accused was bound 
to account — Where it is proved that the accu'>ed, the oimplatnant :>'agent at Shalimar (outside the Presidency 
town of Calcutta), received money from tomplainant’s firm at Calcutta and rendered false accounts to them at 
Calcutta, held, that the Presidency Magistrate had jurisdiction to take cognizance of complaint of the offence 
of cheating iindersb 417, 418 and 420, and of using a forged document under s 471,1 P C , 25 C. 746 ; 2 P. R. 
1902. In 1908 A. W. N. 115 = 5 A. L J. 333= 7 Cr. L J. 394, however, It was held, that the words embrace 
only such consequences as modify or complete the act alleged to be an offence, therefore, where G 
at Aligarh purchases certain kundtes at Hedkras and sent them to the accused at Calcutta for realir 
ation and the accused was charged with the offence of cheating tor having realized the hundtes after 
becoming insolvent Held, that the Court at Aligarh had no junsdiction to try the offence which should be 
tried at Calcutta See also 5 L. B. R. 57 •= 10 Cr. L. J. B6 and 13 A. h J. 1067. (ii) May be tried at the place 
where the head office of the firm cheated « and whet e the loss ensued —PA the instance of G, of Lahore, /4 sent 
goods from Karachi under false description A was brought from Karadn to Lahore to stand his trial there 
with G for offenres utlder the Indian Railways Act, 1890, and for cheating anil abetment thereof Held, that 
as regards the offence of cheating this section conferred on the Courts at Lahore jurisdiction by reason of the 
loss in freight being caused to the Railway Administration at Lahore, where its headquarters were, 7 P. R. 
1900 Where D residing at Lahore was charged with an offence under s 420,1 P C , for having recovered 
money from a Bank at Bombay on a forged dratt of the Amritsar Branch of the P N Bank at Lahore and was 
also charged under ss 420 and 109 I P C , for having abetted /, residing at Amritsar, in recovering money on 
a similar draft from the Multan Branch of the P N Bank Held that under this section the Lahore Court Jiad 
jurisdiction inasmuch as the consequence, namely, loss to the Bank, whose drafts were forged contemplated m 
hi3 section, ensued at Lahore where the Head Office of P N Bank was situate The loss occurred at 
the place where the accounts of the Bank are made up and its business as a Company is situate 18 P. W, B. 
1908=flCr. L.J.7a}24P. R 1901 at p. 17 j 26 C. 746. Where the accused at ^/induced certain persons to part 
with money on certain representations which were subsequently discovered at A to be fraudulent, held 
the offence of cheating was complete at M and the discovery of the iraud at A was not a consequence 
13 A. L. J, 1067 « 16 Cr, L J 315. The complainant at ^/ordered and received goods from a firm at Cwhich 
were found to be not in accord nice with the order but the complainant had already sent in advance the money 
by post held the offence of cheating was oimmilted if at all at M, 12 A. L. J. 1022 a 13 Cp. L. J. 719 { 17 Rom. 
L R. 389 a 8 Bom Cr Ca 52 a 16 Cr. L J. 433 See Note 2 and s 18 

10. Criminal conspiraey.^.S'^ s I20-A of the I P C added by the amending Act VIII of 1913 

" Conspiracy may be tried in the place where the conspirators agreed to do the wrongful act which is the object 
of the conspiracy, but as the place of agreement is often unknown conspiracy is generally a matter of inference 
deduced from the criminal acts of the accused persons which are done in pursuance of a common cnminal 
purpose and are often not confined to one place, a charge of conspiracy may consequently be laid m 
any county where one of these criminal acts is committed , although no act may have been done by some of 
the accused in that county, yet if all the accused had a common cnminal purpose and jointly «>operated 

m forwarding m different counties, tlie venu' may be laid in any county tn which overt acts are done by some 

one of them in prosecution of the conspiracy”— Vol tX,p 283 

Conspiracies.— In indictments of conspiracies, the lemte may be laid in any county m whicn it can be 
proved that an act was done by anyone of the offenders m furtherance of their common design, Rex\ Brxsse 
(1803) 4 East 164 = 7 R. R. 557. This was a case of tabneating false vouchers on board a man-of war and 
It w IS held that the offence was triable in hliddlese^ where some of the false vouchers transmitted by one o 
the couspirators had been received, citing R v Bents, 1 Term Rep 698 = 1 R. R. 363, as an authonty for the 
principle that “the conspiracy as against all having been proved from the community of cnnmial purpose, and 
by their joint cooperation m forwarding the objects of it, in different places and counties, the locality required 
tor the purpo'.e of the Inal was holden to be satisfied by an overt act done by some of them m prosecu 
tioii ol the conspiracy m the county where tlie trial was held' In the case of conspiracies, s 34, 1 PC. 
provides not only for liability to punishment but also for the subjection to Cntisli jurisdiction of a conspirator 
who resides in foreign lemiory, 14 Bom. L. R 147s=l3 Cr. L. J. 426. See also R. v Burdett, 4 B. and 
Aid. 95. In the alxive Bombay case it was held citing R v O/r/Ann/, (1903)2 K. B. 67 and R v Rogers, (1677) 

3 Q B. D. 23, lint even where the instigatioii is commuted by a person in n foreign temtorj of an 
ofleiice in British Indii through human agen'^, the instigator may be ined in British India. The above 
rnglnh cases only I ly dow n that there is no difference between sending luformaiilion by post (or telejihone) 
and Riving the simv iiiforniition by direct personal communication Jt is a matter of some doubt SvhefC 
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an intellipcnt acti>-c aRcnl ii mtirptyicd between ihc foreigner initiating the crime and Its commission 
in rnglind, whether the Court'* of the place when the rtfence was committcil line jurisdiction oier the 
foreigner, liadiuhe AntJtn and *S<afi hd'nt \ iia$ce O-imtnal U’orks, (1898) A. C.900. /t, a mcml^er of a 
conspiracj sent money bv j>ost from Calcutta to other coihpintors at Patna who aKo did acts at Patns m 
furtlierance of tin. conspiracj . hrti A could Ir tried at Patna, 17 W. R. IS =• 9 B. L. R. 3S. 

But It should lie obscr\cd tint if a coaspiracy Is entered into In district /f and acts are committed in 
pursuance of the conspiracy in dninct A’, the Magislnti, of district A can try the ofTence of conspiracy, but cannot 
trj the accused in the same tml for offences committed outside liis distncL 

S 239 of the Cotlc cannot gi\c jurisdiction to a Magistrate who Ins no jurisdiction to try the offence 
under the pronsions of Chapter XV of the Code, 28 C. W. N.973. 

11. Falilflcfttioa of aceeanU— 8.477>A, I. P. C.— A person accused of an offence under s 477 A, f PC, 
faKification of accounts, made m one place esnnot be tried in another place by reason of any consequence 
which has ensued, as the offence is complete under s 477 A, I P C, wrhere the accounts are falsified with 
intent to defraud. Tlie ttnue of an offence under s. 409, I P C,is now governed by 181 (2) 4 M. L.T. 181 » 
9 Cr. L. J. 92. 

12. Bigamy— fn FngUnd, the offence of Ii$gainf may be tned m any county or place where the 
offender is apprehended or is in custodj, 24 and 25 yuL, c 100, s. 57 The same riite applies to Forgery, 
Post office and Revenue offences. 

160. Where an act is an offence by reason of its relation to any other 
act which is also an offence or which would be an offence, if the doer were 
capable of committing an offence a charge of the first mentioned offence may 
be inquired into or tned bj a Court within the local limits of whose juris* 
diaion either act was done 

JHustraitons 

(it) A charge of al>etnicnt may be Inquired into or tned either by the Court within the local limits of 
whose jurisdiction the abetment was committed, or by the Court within the local limits of whose jurisdiction the 
offence abetted was committed. 

(i) A charge of receiving or renlnmg stolen goods may be inquired into or tried either by the Court 
within the local limits of whose junsdtctlon the goods were stolen, or by any Court within the local limits of 
whose jurisdiction any of them were at any time dishonestly received or retained 

(c) A charge of wrongfully concealing a person known to have been kidnapped miy be inquired 
into or tned by the Court within the local limits of whose junsdietton the wrongful concealing, or by the Court 
within the local limits of whose jonsdictlon ihe kidnapping took place 

Notes— 1 6. 180 mast be coDstraed snbject to s. 188.— The general provisions of this section are 

controlled by s Ifio Ste 28 K. L i. 511=1910 M. W. N. 1« = 8 M. L. T. 84 = 11 Cr. L.J.S06. This case 
was doubted in 33 M. 779. Sef Note 6 at p 4il 

2. Place of trial for abetment by Utter aent through post.— Where one person instigates another 
to^the commission of an offence by means of a letter sent through the post, the ofTence of abetment by insiigH 
lion IS completed so soon as the contents of sudi Utter become known to the addressee, and such offence 
IS triable at the place where sucli letter is received 16 A. 389. For the purpose of pvmg jurisdiction, a letter 
speaks continuously from the moment of its being posted until its receipt of the addressees ^ \ Regers 
(IB77)8Q B.D.28. .See 14 Bom. L R. 147 = 18 Cr. L. J. 426 Note8tos.l79 andalsoSB 312 and 15 A. 350. 

3. Where abetment and offence are In different territories.— 

(ft) Abelmenl tn Bnhsh India of an offence committed m foreign territory —1 he accused, a Nativ e 
Indian subject of Her hfajesty abetted the commission of murder, or of noting under ss. 302 and 147, 1 PC. 
The alleged abetment consisted of words spoken in Bntish temtory b> the accus^, inciting certain Portuguese 
subjects to kill one Bhama if he attempted to remove the produce of certain lands situate in the Portuguese 
temtory of Damaun. A disturbance aftem ards Occurred at Damaun in connection with this matter, in which 
one man u as killed and another w ounded. Held, that s. 188 nad no application to the present case, the alleged 
offence of abetment npt having been coounitted outside Bntish India, 19 B. 105. Se(a\s-o 9 B.838 and 7 BoiDi 
B. C. R. Cr. Ca. 89, 


Place of trial where 
act IS an offence by 
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This difficulty is now remo%ed by the addition of ^ 103 A to fht Indian Penal Code which is 
as follows — 

“S 108-A A person abets, an offence in British India wnthin the meaning of this Code, iiho tn 
Bntish India abets the commission of anj act without and bejond Bntish India, which would constitute an 
offence if committed in British Indn ’ 

JllHsiraitotts 

"A in Bntish India instigates ^,a foreigner in Goa, to commit a murder in Goa /f is gfuilty of 
ibetting murder’ 

[b)Abelment i« foreign temlor^ of ofence cotntntiUd in Bntnh India — A subject of a Native 
Stite who by acts done in that State and not in Bntish territory abets the commission of an offence in BnQsh 
temtory is not liable to be tned in British India, 20 P.R. 1B78, but if he is a Nabvft Indian subject, he may be 
tned in Bntish India if a certificate is obtained Madras C. M P N’ 97 of\9\\, but see Note 6 to s 179. 

Where a foreign subject, resident in foreign temtory, instigated the commission of an offence which 
m consequence was committed m Bntish temtory, that the instigation not having taken place in any 
distnct created by thib Code, the instigator was not amenable to the junsdiction ol a Bntish Court established 
under the Code, 10 B H. C. R. 356 , 20 P. R 1878 ; 35 P. R. ISSC.^Now, see howeter, the new illustration (rf) 
to s. 179 

4. Tenne for the trial of the offence of receiving Btolen property— sa. 411, 412, 1, P. C., if theft m 
one territory and receiving In another.— (i) Theft in British India, possession of stolen property in Foreign 
State by British Indian subject —W'htK a Nan\e Indian Bntish subject was found in a Native State In 
pjossession of property alleged to have been stolen at a dacoily in Bnbsh India, held, he could under a ISO 
be tned m Bntish India for an offence under s -Hi, I P C, but a certificate of the Political Agent under a 1S8 
would be necessary, ai H. L. J. 44ls» 1910 U. W. N. 143 — 8 U. L. T. 54—11 Cr. L. J. 306. 

(li) Theft in BnlishUmtory,possesston of stolen property in Foreign State by non-Bnlish subject.'^ 

Certain Non-Bntish subjects were found in a Native State in possession of stolen property, the subject of a 

dacoity committed in Bntish India. It was not proved that they had takenany pan in thedacoity.orreceived 

stolen property m Bntish India, held, that they could not be convicted of offence under s. 412,1 P C,asno 
offence was commuted within the junsdicuon of a Bntish Court, 9 A. 523. A foreigner residing m foreign 
temtory if arrested therein is not triable by a Bntish Indian Court for the offence of being in possession 
of stolen property in such temtory as the Magistrate has no junsdictioii 23 P. R 1838} 16 P. R. 18S0; 

4 Bora. H. C. R. Cr. Ca, 38 The opemuon of the Code cannot be extended beyond Bnnsh temtory , so as to 
give junsdicuoa to a Bntish Court to try a person residing outside Briush India for the offence of reUinmg 
stolen property outside British India, though the properties may have been stolen m Bntish India lUustra- 
uon (5) of this section has no application to such a case, 18 C. W. H. 1178 = 15 Cr. B. J. 537. 

fin) Theft in Foreign Stale, retention of stolen property in British India — Where the offence of 
tlieft or dacoity takes place in a Foreign State, a conviction under s 4U, I P G, may be sustained if the 
stolen property is brought or retained in Bntish India. See s. 4J0, I P C, as amended by Act VIII of 1832. 

1 B. 50 and 6 C. 307 = 7 C L. R. 411. The opinion of the majonty in 5 B. 333 is no longer law If the person 
who commits theft or dacoity outside Bntish Inclia brings the proceeds of the offence into Bntish India, he 
may be conv icted of the offence of retaining stolen property unders.411,1 P C., though he cannot be tned in 
British India for the offence of theft or dacoity which was completed outside Bnbsh temtory, 10 ’ 

23A.372. also 1 M. 171 , 4 Bom H C.R Cr. Ca. 33 and Weir II, H3, where conviction of the offence 
of mischief in respect ol an animal stolen in foreign temtory was upheld. 

5. Teane la English law for the offence of vecelTing goods stolen abroad —The Larceny Act 1896 
(59 and 60 c 52), s. 1, sub-sec (1) enacts that “if any person without lawful excii-.e. receives or has in 

possession 'any property stolen outside the United Kingdom knowing sudi property to hav e been stolen e 
may be indicted in any county or place in which he bas, or has had, the property’ 

181, (1) The offence of being a thug, of being a thug and comnuttmg murder, of dacoity , 
Being a thug or be- of dacoity with murder, of having belonged to a gang of tlacoits ofofhavmg 
daroit^ escaped from custody, may be inquired into or tried by a Court witliin 

custody, etc the local limits of whose jurisdiction idie person charged is 
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(2) TIic ofTcm'C of cnminil mi>Mpprn|mation or of criminal brcnrh of trust ma> be 
in<niirc“<l into or tnwl 1>> t Court within the local limits of whose jurisiliction 
m) p.irl of the propcrl> which is the subject of the offcnci w is rtccned 
cr trfjittrdh) tin acatsetl person or the olTcncc was committed 
♦ ‘(3) The olTcncc of theft or an) oflence which includes theft or the possession of 
stolen propLrt),m»\ be inquired into or tric-d by i Court within the local 
limits of whose pinsdiction suth offence was commiltid or the property 
stolen was po«‘^csscd 1 ) the thief or fn in) pers n who riccised or retained the sime knowing or 
haaanp reason to bel c% e it to Ik stol n 

(4) The offence of kidnapping or abduction may lie inquired into or tried bj a Court 
within the local limits of whose jurisdiction the person kidnapped or 
abductio^*"^ n d kidnap|Ksl or altducled nr wa*. conve)cd or concealed or 

detained 

Note.— With regard to this section the Select Commillee saj we accept the clauses but would enlarge 
the enumerauon o! offences to include the po:>session of stolen propertj This will also co%er the cased 
extortioa .Sre the definition in s. 410 I P C 

The ont) important change in this sub-section is the addition of or any offence which includes theft 
or possession of stolen property j>c24A L.J H3 

Notes.-^! No Jarbdictloa over foreigners for offences committed in foreign State —There is nothing 
in this section which contravenes the general rule of international law that no Court has junsdiction over 
foreigners in respect of an offence^ comnntted in foreign bute 1 P R 1901 , 20 P R 1878 , 2 Bom b R 337 
5^ralsoS3 A 372, 7 P R 1898, IP R 1901 , 20 P.R 1878 3^^ Notes 2 and 3 at p 3«>2 

8 Section applies only to British Cearts of different local areas Hie section only applies as 
between Courts of different local areas who e jurisdiction has been limited under s 12 and to which this 
section applies. It has no application to an offence committed in a Native State and of such offence the 
Magistrate cannot take cognizance except on the certificate of the Political Agent given under s 188 A 
Bnush Indian Magistrate cannot take cognizance of a criminal breach of trust con milled in a Native State 
merely because part of the property was retained by the accused within his jursdioion 9 8. L R 268^ 
18 Cr L J 530 So also where the offence of kidnapping was completed in a Native State and the minor w.is 
brought subsequently to British India Md the British Court had no jurisd ction II Cr L J 439 (Sindh) 
IP R 1901 

3. Escape from lawful cestody In a foreign State— British Conrts have no Jorlsdlctlon — The 
accused was arrested m the M>!»ore Stale by the Slate Police on suspicion of having couniiUed theft in 
Brrtrsh lades 11 hile sa the State lock up he effected htf escape for wArefr a Slagtstote ta ffncnh ladts trted 
and convicted him under s 224 I P C //it/d that as the offence of escape from lawful custody was com 
mitted out of British India the Magistrate had no junsdiction to try the accused for it Ratanlal, 870 Even 
if the person in custody be afterwards dechred to be innocent die oflence of escape from custody will be 
complete provided on]> the custody be lawful 24 W R.49 .Sre however 12C.190andSH 22 

4. No jnrisdietloD to try offence of theft or dacoHy committed in foreign territory by foreign 
dacoUi even if property retained by them In Brltbh territory —Where a dacoity was committed at Velanpur 
m an allied temiory and a part of the stolen property found where it had been concealed b> the accused m 
Bntish territory it was held tliat a conviction of dacoity could not be sustained that being a substantive 
offence completed as soon as perpetrated at Velanpur although, had Velanpur been in British temtory, tlie 
subsequent acts m the process of taking away the property might in legal sense have coalesced with the first 
and pnncipal one so as to give jurisdiction under this seaion m each district into which the prop>ert> wa.v 
convejed. But on a conviction of retaining stolen propeny, the sentence awarded could it was held be* 
sustained the retaining hav ing taken place in Bntish territory, IB 50,6C.307 =s7C.1mR. 411 , 10 B 188 ; 

28 A. 372 

• Sub^rcltonOvMiutit H-le4 /ortbeoHi ml nbMvt «Bl2) ty tha CV P C. JmfBiimDl A I ;tTIIt of im t 42 


Cnminal misappro- 
nnalion and mnnnal 
nrearfi of tnisL 
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This decision lb now superseded by Act VIII ol 1882, which amends s -ilOofthel PC byaddiiigthe 
words “ whether the transfer h is been nnde, or tlie misappropriation or breach of trust Ins been committed 
within or without British India ’ ^cralsoSB 338 , iO B. H. G. R. 356 ; 4B.H,C.R.33, 

In the ca--e reported m 1 M. 171, the accused stole property in foreign territory, and wa^ apprehended 
with It in Ins possession m adistrictin British territory livizsheld, that s 67, ActX of 1872, did not j*iie 
the Courts of such district jurisdiction to try him for the theit lUiistration (/) to th u section apparently treated 
a theft completed in one district as continuing in three others to which the stolen property is earned If this 
IS the meaning, the Magistrate would have had jurisdiction if the theft had been committed in a district within 
British India and consequently subject to this legislatiie provision, in such a case one of the Municipal 
Courts would have had jurisdiction and the effect of this rule of procedure would be to give it also to another 
The rule, however, is applicable only to the scope of the relative jurisdictions of Courts m British India, and 
cannot be applied to an offence not committed wiihm (he junsdiction of either of them. Then the general rule 
applies that a Court trying an offender must have juiisdiclton over the place of the dchcl. 

S. Venue for the offence of belonging to n gang of dacoits —A resident of a Native Indian State was 
arrested in that State and brought before a Magistrate of the 6 Utstnet iii Bntish India and charged with the 
offence of belonging to a gang of dacoiis along with others who had committed certain dacoities within his 
juiisdirtion and it was not alleged that the prisoner had participated in any dacoity or associated with dacoits 
in the G District and the Magistrate committed the accused to the Sessions. On its being argued that the 
ximmitmeiu should be quashed it was held, that the Magistrate had jurisdiction over the accused as he was, m 
G District at the time of the charge, 1 P. R. 1911 = 4 P. W. R. 1011 <= 12 Cr. L. J. 113. 

4. Ueanlng nt “ nay be Inquired Into or tried by a Conrt within the local hniHs of whose jnrUdic* 
lion the person charged Is.”— The word • is does not mean ‘ is of his own accord ’ The word ‘ i& ‘ alter 
the word ‘charged gives the Magistrate jurisdiction equally whether the accused has come within the local 
limits of his jurisdiction of his own accord or has been brought there by force, 6 B. 622 and Punjab Cr A 
No 2089 of 1907 referred to, 1 P. R 1911 « 4 F. W. R. 1911 » 12 Cr. L, J. 113. 

?• Criminal Breach of Trust and Criminal Misappropriation— ss 403—409, 1. P, C.— 

(i) Is s l79 appiteable^—\t\ accordance with the ordinary rules of constructioiT the special provision 
ins 181 (2) should ordiiiatiiy receive effect unqualified by the general provisions of s I79 Unless, therefore 
clear reason is shown m the particular facts of the case, s 179 does not seem to be applicable See 29 H. U, J. 
178 — 16 Cr. li J.491. 

(Ji) Is loss a necessary consequence *— to whether loss resulting horn a criminal breach of trust is a 
necessary consequence as to attract the provisions of s 179 there is a difference of opinion. The trend of the 
decisions seems to be that the Courts m which the wrongful conversion takes place and the primary loss 
occurs must be usually resorted to and that whenever ihere is uncertainly as to where the property was 
received or the offence was committed, recourse may be had to the place where the complainant, who is entitled 
to the property misappropriated and where it is to be accounted for resides See Notes 2 , 3 and 9 to s 179 

i**0 Have the icurts where the complainant who suffers toss occasioned by the offence resides 
jitrtsdichon by reason o/ihe consequence Joss* SeeHoU \ to s 179 

Hadrat.—Tbe offence of cm/iiRa/dr'facA q/'/r'Kj/ is completed (assuming a preliminary trust) by the 
misappropriation or conversion of iheproperty dishonestly, rf, with the intention of causing wrongful g«nn or 
wrongful loss It is only the iiitention which is essential Whether wrongful gain or loss actually resulted is 
immatenal , it is a consequence, but no essential pan of the offence, and a person is not accused by reason of it 

Ihiofltsn'xoi criminal breach o/irust by reason of dishonest use or disposal of property in violation of a coii 

tract IS committed where the dishonest use or disposal takes place— not where the contract w-as made or should 
have been performed, 34 A. 437 followed 38 M,639. In this case, a merchant at D in the Madras Presidency sent 
bundles to the accused at Bombay for encashment the accused was charged under sl 40o I P C.wilh «ng 
cashed the bundles and misappropnated the proceeds that the Magistrate at had no jurisdiction. he 

toiirt in29M. L, J ITS == 16 Cr. L J.491, from 38 M. 639 in so far as it laid down that the existence of 

dishonest intention not the ensuing of loss, was the essential element In the offence of criminal breach 
thor we are unable to conceive any case In which more than mere preparation or attempt could e! 
establlslied but wo toss whatever, u w\ay be only a temporary or highly jnslgwihcant owe could be foun to 
have been caused Our conclusion is in fact that the loss ensues immediately on the conversion because 
hy It the property of the pnncip.il entrusted to (bc agent, is diminished iii the latter’s hands’ A 
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^Ia<1ras emploj-rO the accused at jV to sell the oil sent to him and remit the sile proceeds to Madras 
The accused was charj^ed under ss. <0b and lO**, I P C, ttith liuinR misappropriatcil the cash reahred 
hf!d that the Magistrate at Madras hid no JiiriMliction The origin of the oil was mimatcrial as the offence 
charged was the niisa|>|irDprnlion of the m >ne> and not «f the oil The prinnry los-, occurred at A’lmnieili 
atelr the procectl> were cons-erteil It w as (urtlier cimicndeil m the last case tint although II e firm s loss at N 
may ha\e been a prim.sr) c«nsssiin.nce, the loss at Midni$> the firms headquarters where its funds were kept 
and where tlic firm ordinanlj receuetl the acenseds accounts and remittances was a second ir> loss ind the 
Court at Madras had junsdictioii . htld howeaer, that such a secondary loss was not contemphted hys. 179, 
and could not gta-e the Madras Court jurisdiction SI A. 437 |SS A. Zd and 8 Goin. L. R 913 were referred to, 29 
K.L.J. 178 » 16 Cr.L.J.491. 

noth these cases rfirjciT/<'rf from 33 M. 779, where it was held that failur* to account for the property 
misappropnaied was a part of the offence, acts including illegal omissions The lacts of ihe cise were that 
complainant at I'm Rntish India entrusiesl the accused with certain jewels (or sale on commission, and 
he was alleged to haa e dishonestly eoi.\erted twojeweK to his own use by pledging them at i? in a Natue State 
ar d misappropriated a third jew el at ,1/ in nritish India and that it w as part uf the arrangement that the accused 
should account for the jew els or their price at V .held, that as the loss which ensued, occurred, at I'thisavas 
siilhacnt under s. 179 for the Magistrate at k'to ha\e junsdiction 19 A.lll and 35 A 29 were followed See 
also 4 U. L. T. 431 » 9 Cr. L. J, 9X 

Allahahad.— (a) tl’hen ti u diJituU to sqy where the actual offence of breach of trust was eommtlied 
s 179 tnay be resorted to and the offence way be tried at the place where the loss, the consequence of the breach of 
trust oeeurred.—^ company at Cawnpore complained that its seraant £ being in charge on behalf of the 
Company at a pbee m Bengal of certain goods belonging to the Company, failed to account for them or return 
them to Cawnpore or pay their price He was chaiged with aiminal breach of trust under s. 408, 1. P C 
that the Courts at Cawnjjore had junsdiction to inquire into the charge, inasmuch as the consequence 
. of B's acts, namely, loss to the Company, occurred in Cawnpore, 19 A, 111, Accused was an agent of a firm 
at Pf Goods were entrusted to him for sale m sanous places in Bengal and from time to time he sold some of 
the goods and remitted money, but finally failed to account for some of the goods or money he had received 
for them , he was tned and convicted at M The conviction was upheld following 19 A. Ill, as it was impos* 
sible to state exactly where the actor acts of embeulement took place, 32 A. 397. In 35 A. 29 the cases in 19 
A. Ill and 32 A. 397 were followed and it was held that the loss resulting from criminal breach of trust 
ts a consequence which completes the offence and the Court within whose jurisdiction such loss occurs may 
try the offence In this case also it was difficult to stale where actually the offence was committed The 
complainant alleged that the accused was an agent in charge of the machine in question {Permitted to exhibit 
It at various places in India for her and her husbands benefit and was bound to return il and account for 
Its profits to her at Cawnpore. The entrustmenl and criminal breach of trust were both outside Cawnpore 
Held, the Cawnpore Court where the accused had to account had jurisdiction In this case 4 0. C.376 was 
dissented from 

{b) When, however, the place where the offence IS committed ts known, the Courts of that place ought 
to be resorted to, as that is the place where ihe prtmart toss occurs —In 34 A. 437, Karasivt Hussvn, J , was 
of opinion that ' consequence ’ means a consequence which forms a part and parcel of the offence and does 
not mean a consequence which is not such a direct result of the act of the offender as to form no part of that 
offence and held distinguishing 26 C 746 and 19 A. Ill and following S A I, J. 333 s 7 Cr L. J. 394, held that 
where theoffence of misappropnationis completely commuted in a branch of a hrm by an agent the Courts 
at the head office of the firm have no junsdiction. Accused A was employed at G as the gumasta 
of 1 branch firm whose head office was at C, the accused was diarged with having misappropriated the money 
of the firm at C7whichhehad to send to C A/W that the Couftat Chad no jurisdiction since the loss to the pnnci 
pal firm at C, is not a consequence of the act of the accused committed at the branch of the firm within 
the meaning or s. 179 See also 5 A.L. J,333 = 1908 A. W. H 118, when the chuge was one of cheating 

Calentta— 5^^ the cases of 26 C.748 and 41 C.S09 and 41 C 912 and 26 C W. N. 175, 

\\ here the accused is under a liability to render accounts at a particular place and fails to do so by 
reason of having committed an offence of cnminal breach of trust, the Court within the local limits of whose juris- 
diction that place is situate, may inquire into and try theoffence under s. 181, sub-sec (2) 29 C. W. N. 432. 

Ponjab— A firm having its head office at Karachi had a branch office in the district of .Tin the 
Punjab The branch office ajijiointed the accused as theirpurdwsmg agents in the district of /and they were 
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accounteble to the branch office and had no dealings direct witli the head office A general defiaency on 
settlement of accounts being found, tlie accused were tried and convicted at the offence of criminal breach 
of trust It was argued that the loss w as to the Karachi head office and the offence was committed in J Hdd, 
that the accused were rightly tried at F^s, the general balance w ns payable at F where the accounts had to be 
rendered and it might be said to ha\e been retained at /^within the meaning of sub-sec ( 2 ), 2 P. R. 1902. 
Where, however, certain sp'-afic items have been misappropriated and the accused is not tried for n deficient 
balance, the Court at Fmay have no jurisdiction, Cr. Ml# 58 of 1900 (Pnnjab) , 22 P. R. 1915. In 7 P. R. 1910 = 
7 P. W. R. 1910 s«ll Cr. L. J. 233 also it was Ae/rf that where the complainant despatched goods from Delhi to 
the accused at Calcutta for sale on commission, and the accused mortgaged the goods and misappropriated the 
money to their own use, the offence of misapiaopnation was complete as soon as the money had been mis 
appropriated and that the Calcutta Court alone had junsdictioa The words “ any consequence that has ensued ” 
mean some consequence modifying or completing the acts constituting the offence and do not include the loss 
resulting to an employer from criminal breach of trust by his ser%ant,ybtoa/j«^ 5 A. L. J. 333 t= 7 Cr. L. J. 394 5 67 
P. L. R. 1901 and dtssenhng from 19 A. 111. In 223 P. L.R. 1913 a servant was employed by a master in a district 
different from the one in which he h\ed The servant then committed a criminal breach of trust whereby 
the master suffeied a pecuniary loss, held the servant cannot be tried under s 179 where the master lived 
In 22 P. R. 1915 = 16 Cr, L. J. 775, the complainant at F, filed a complaint wherein he stated that the accused 
who was engaged at R lo manage a branch business at P had made false entries in respect of various items 
and had committed the offence of aiminal breach of trust, held the case was triable at P, and not at R 

Oadh — The complainant in his complaint under s 409 alleged that he consigned goods from F, where 
he lived, to the address of the accused in the Central Provinces who misappropriated the goods there, held 
that the accused could not be tried at F by virtue of s 179 S 179 was inapplicable as the accused was not 

charged with the commission of an offence by reasonof any consequence which ensued at /"or elsewhere, but 

solely by reason of what they were alleged to have done in the Central Provinces, 4 0. C. 876. 

Rangoon.— Where the accused, an agent at Kobe (in Japan) of the complainant at Rangoon misappro- 
pnated certain moneys entrusted by the complainant, held that the accused committed cnminal breach of t^t 
in Kobe and that s 179 of the Code has no application J R. 56 (35 A. 29 dissented from 54 A. 437 and 44 C. 913 
followed^ 

8 Entrastment in British India and breach In foreign territory. — Where ^ who was entrusted with 
rice at Mangalore for conveyance to Calicut took the cargo to Goa, in foreign territory, and there sold it 
Held, that the Sessions Court at Mangalore had no jurisdiction to tiy the offence and that no offence was 
committed on the High Seas so as to give the Court jurisdiction under l2 and 13 Vtct , c 96, extended by 23 
and 24 VscL, c 88 , 5 U. 23 But now see s 188 , 7 M. 35* and 38 M. 779. 

9. Venue for trial of embezzlement under English Jaw.— 1 he locality of a crime varies with the nature 
of the crime. If the crime is an act of omission, the place where the crime is committed is ihe place where 
the act which is omitted ought to have been done, R v Milner, (1846) 2 Car. and Kir. 310. So in the case of 
an act of commission such as embezzlement, when there IS no evidence of embezzlement except non-account 
ing, the lenue may be laid in the place where ihe non accounting occurred, but this does not apply where 
there IS distinct evidence of misappropriation elsewhere, for then the offence is triable in either place, v 
Davtson and Gordon, (1855) 7 Cox. C. C. 185. Halsbury's Laws of httgland, Vol IX, p 280 


10. Kidnapping or abduction In foreign territory and conveying through Brltiih India.— 
(a) Foreigner Thissection has no application loaybrz»^«rrcommilting an offence out of British India, t e 
intention of the section being cMdently to provide for the caseol an offender proceeding from one loc 
diction in Bntish India to another Where, therefore, a foragner kidnapped a girl in a foreign State an w 1 e 
conveying the girl by rail from that State through IkiUsh India, he was arrested tried and convicted o the 
offence of kidnapping, u was held, that the British Court had no jurisdiction, as the offence was «»mpete 
out of Bmish India and no consequence ensued in Bntish India so as to bring the case within s 179 or was 
the offence a coiumnous one to bring it under s. 182 The words 'was conveyed do not import a^ 
“ “ * ~ kidnapping was complete previous to such conveying, I P. K 

■ » . IL18S3; 2C. W. M. 8 I 5 19 A. 109, 4 C. Vf. N.643j8 P. R. i894 

■ J.931, 1 8 Zi. R. 104 = 8 Cr. L. J.36Ij 1 M. 173 5 18 

as to when kidmpplng from lawful guvrdiansbip is complete also 20 C. W. N. 62 == 17 Cr. L. J. 128 — 33 

lo. Ca.804,B C. 989 and 18 C W. N 1177^18 Cr. L.J. 837. 
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(A) Niittve Indian iubject of Iht Majesfy—A MflKistrate would Inve Junsdiction to try Ntttve 
Indian subjects of His Majestj accust^l of the offences of lidmpplng, ilxluction, etc, committed outside 
Ilntish India if the conditions required b) s. 188 ire obsersed, 7 S. L. R. 17 » 14 Cr. L. J. 439, A subject of a 
Katu’c State cannot be tried in Hrltish India for die offence of the abduction of a wonnn (ss. 362, 366, 1 P. C) 
committed in a Native State, but if the woman brought lo Ilnlish India is removed from there by the same 
deceitful means cmplojod to induce her to Itave her native place, an Independent offence of abduaion is com 
muted in Bntish India over whidi the British Courts have junsdiction 7 S L. R. 128c= 15 Cr. L. J. Sll. 

11. Detention.— Offence of detaining a mamed woman enticed away for purpose of illiat intercourse 
is to be enquired into in die district where detintion occurs, 81 P. L. R. 1918. 

182. When It IS unctft un in which of several local areas an offence 
was committed or 

where an offence is cominitted partly in one local area and partly m 
anotlur, or 

where an offence is a continumff one, and continues to lie committed m 
more local areas than one, or 

where it consists of several acts done in different local areas, 

It maj be inquired intt> or tried b> a Court liaving jurisdiction over any of 
such local areas 

Rotes —1. S 13S of N Y Cr P C provides that when a crime Jias been committed on the boundanes 
of two or more counties, or within SOO >ard» thereof the jurisdiction is in either county See also 7 Geo 4, e 54, 
s. 12, where if felony or misdemeanour is committed on ihe boundary of two or more counties or within 500 
yards of the boundary or is begun in one county and completed in another, the venue may be laid in either 
count) 

2. Seetion applies eel/ to offences —This section only relates to cases of offences, ir , acts which are 
punishable by law, and a case under s MS is not a case relating to an offence, 3 C. W, N. 148. 

3 Local area” dees not (nelode foreign territory.— The words, "local area used in this section 
only apply to a ” local area ’ over which the Criminal Procedure Code applies, ind not to a ” local area ” in a 
foreign country or in other portions of the Bntisli Empire to which the Code has no apjilication, 16 B. 657. 
They include and were intended to include * District, Province Subdivision and Sessions Division,’ 23 C. 8S8 

4 Scope of BectloQ— Contllet of areas -.This section in reality intends to provide for the difficulty 
which would anse where there is a conflict between different areas in order to prevent an accused person 
getting off entirely because there may be some doubt as to what particular Magistrate has jurisdiction to try 
the case Each portion of the section reiers to this conflict, 16 C. 667 at p 676. In 23 C. 858, this section was 
applied to a case where it was known where the offence took place but it was uncertain to which sessions 
division the place belonged. Where the accused who was employed b> a firm at as a traveIJing agent to 
sell goods, sold the goods, remitted some money and misappropnated the balance and failed to account to his 
pnncipals, and it was impossible to state exactly where the act of embezzlement or the various acts of 
embezzlement took place , but they must have taken place either at M or at one of the various districts where 
the accused travelled, held, applying s 179 indlhis section the Court at // liad jurisdiction, S3 A. 397, See 
also 23 C. 53 and 2 C W. N 4S0 The Director of a Company is liable under s 32 cL 4 of the Indian 
Companies' Act VII of 1913, lor default lu filnga copy of the annual list of members and the summary 
prescribed therein in the Office of the Registrar of Joint Stock Companies, Calcutta. A Presidency Magis- 
uate has jurisdiction to try Midi offence under s 182 of the Cnmmal Procedure Code, and if not s. 531 
cures the defect 

183. An offence committed whilst the offender is in the course of performing’ a journey 
or voyage may be inquired into or tned by a Court through or into the local 
Offence cominitted limits of whose jurisdicUon the offender, or the person against whom, or the 
on a journey. thing in respect of which, the offence was committed parsed in the course 

of that journey or voyage 


Place of inquiO O'" 
trial where scene of 
offence is uncertain, 

or not in one district 
onlj, 

or where offence is 
continuing, 


or consists of several 
acts 
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Hotca.— 1. Compare s 136 of the N Y Cr P C Under it when crime is committed on board a 
^essel navigatinga nver, lake, canal, etc, or lying there in the course of a voyage the jurisdiction is in any 
county where such voyage terminates, or would terminate if ompleted. See also (he Cntmnal Law Act 1836 
(7 Geo 4 C 64) s 13, and the Fugitive Offenders Aet, 1881 (44 and 45 Vtci, c 69) 

2, The journey mast be a contlnaoas journey from one termmas to another.— The section gives 
jurisdiction to the local tribunal at the place where the offender, etc, first stops or breaks his journey or voyage 
Where an offence was alleged to have been committed during a journey from Bombay to Calcutta, and was in 
fact committed between Bombay and Allahabad, at which latter place the complainant and the accused halted 
andseparated, and proceeded to Calcutta by different trams Held that the Magistrate at Howrah had no 
jurisdiction to try the case in order to give jurisdiction to the Magistrate, the journey must be a continuous 
journey from one terminus to another terminus, regard being had, for the purpose of estimating the cxintiuuily 
to all the ordinary incidents affecting journeys of the particular kind whidi may be under consideration 
21 Vi. R 66 = 13 B. L. R. App* 4. In 1 M. H. C. R 193 the Madras High Court construing s 35 of Act XVIII of 
1862 held, that if a person be accused of an offenc* committed whilst a journey or voyage is going on he may 
be tried if any part of that journey or voyage during which the offence is alleged to have been committed lies 
within the local limits of the Court s jurisdiction In that case a Railway guard was charged under s 27 of the 
Railway Act with drunkenness whilst in charge of a train and he was removed from that tram and detained at 
Arkonam a place beyond the local limits of the High Court, but he broke away and continued the journey to 
Madras It was AeW that the High Court had no jurisdiction as the journey on which the offence was alleged 
to have been committed ended so far as regarded the person accused of the offence, at a place bejond ilie 
local limits of the High Court s jurisdiction See also 1 C. L J 334 *= 2 Cr. L. J. 411. 


3. Journey not broken by halt.— A box containing money having been missed during a halt at 5" m 
the district T, from a boat, winch was on the way to C Held, that the journey was not broken by the halt at ii* 
and the case could be tried at C 2S W. R. 45. The stoppage was due to Oie nature of the journey itself 

4 Coreraltted in the course of journey or voynfte —The journey referred to m the first part ot this 
section IS the journey which the offender is lo the course of performing, and the words that journey at the end 
of the section refer to the same journey Where, therefore, a Sarang was charged under s 280 I P C., with 
nshly navigating a vessel so is to endanger human life held that the only Couris which have jurisdiction lo 
Uy the offender are the Courts through or mto the local limits of whose jurisdiction, the offender in the course 
of that journey passed 1 C. L. J. 334 * 2 Cr. L J. 4(1 

5. Section not applicable to Journey or voyage beyond British India— This section is part of the 
Cotie of procedure for the trial of offences committed m British India The words ‘ journey or voyage spoken 
of in It do not include a voyage on the High Seas or in foreign territory, but are confined in their meaning to 
a journey or voyage within the territories m British India The section has relation only lo a trial of an 
offence committed in British India in whicli the only delect is that some Court m British India, other thm 
the Court which actually tried the charge, had local jiinsdtcUon over the offence, 5 M. 23, Jr#, hovveyer, next 
Note 

6. Offence committed daHng a voyage on the High Bea»— The complainant and the accused left 
in a vessel from Bombay to Honawar Dunng tlie voyage, within nine, miles off the Janjira State the accii'ctl 
threw overboard 1 box belonging to the complainant, for which on arnval at Hotnwar, he was charged witl' 
mischief Held that the MngisUate at Honawar, through whose jurisdiction the accused passed on the 
voyage had jurisdiction to try the accused Ratanlat 181 

7. What particulars should be given in (he charge— In order to confer junsdiciion ovenn offence 
committed on lioird a boat upon a canal in respect to the cargo thereof, it must be averred m the mdiclmcin 

and jiroved tint the crime was committed on board the boat or vessel, and on that trip or voyageshe Im 

passed through some part of the country where the indictment was iownd.—LarMin \ People 61 Barb 226 


Ofleuces against 
Railway T tlegr ijh, 
I'oat Ollicc »n<l Amis 
ArK 


184. All offenres against the provisions of any hw for the tune 
Ixing m force relating to Railways Telegraphs, the Post Office or Arms iiid 
Amnuiniiinn inay be inquired mto or inetl in a Presidency tow n, whether the 
offence IS staled to have been committed within such town or not 
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Pro\idcd lint ihc offender an«l all llie witnesses ncccssnrj for his prosecution are to be 
found within sucli town 

Note*.— 1. Pailt Act IX of IP90 ; T<leerofih-~t\n XIII of J8SS, amended by Act XI of 18S8 , Posl 
OJice—Ac\. VI of 189S, Repealing Act IV of lft66, Armx and Mmmuntlton~-Ac\ XI of 1878 

2 Tills section correspomL wllli the dfa£ntfnr/t'’s Ar/lV o{ 1877,‘^ 238and23<t 

d eo^d e^in'*case of *185. (1) Whenever a question arises as to which of two or more 
doubt, district where Courts subordinate to the same High Court ought to inquire into or try any 
taSe'pla^ offence, it shall be decided by that High Court 

(2) Where two or more Courts not subordinate to the same High Court hate taken 
cognizance oi the same offence, the High Court within the local limits of whose appellate criminal 
jurisdiction the proceedings were first commenced ma> direct the trial of such offender to be held 
in an) Court subordinate to it and if it so decides all other proceedings against such person in 
respect of such offence shall be discontinued If such High Court, upon the matter having been 
brought to Its notice, does not so decide, any other High Court within the local limits of whose 
appellate criminal jurisdiction such proceedings are pending maj give a like direction, and upon its 
so doing all other such proceedings shall be discontinued 

Note.— “ In % lew of the conflicting decisions in the liidi-in Law Reports. <4 C. S95 and I. L. R. 40 U. 833, 
It IS proposed to make it clear that one High Court has no power wlietlier bj implication or otherwise to 
transfer a case to itself from mother High Court or wre vfrsa‘ or to decide w huh of two oilier High Courts 
should try a particular case. StaUments o/ Objetlt and Keatons, 1921 

The procedure laid down in this subsection wtllrehete the High Court of following the round about 
wa> of reference to the Governor General under s. 527 

Notes— 1. Place of trial where ofTesee Ic alleged (o have taken place In another distilcL—On a 
reference b) a District Magistrate for the transfer of a case pending before a Cantonment Magistrate within 
whose jurisdiction the accused were alleged to have committed an offence under s 495, I P C, to another 
distnct in which the offence was alleged to have occurred, die High Court declined to pass any order holding 
that if the fact relevant to s 498 occurred in the other districts, and if the Cantonment Magistrate is 
empowered under s 186 of the Code, he can deal with tlie matter under ihti section, Ratasa)8<9 

2. Coarts sohordtaate to two High Coorts— Where Court of two Magistrates subordinate to two 
different High Courts have jurisdiction to try an offence the High Court within the local limits of whose 
]unsdiction the offender actually is, may decide by which Court the offence shall be tried, S L, R. R. 17 = 9 Cr, 
L. J. 581. In 17 C. V. H 761 ^ 14 Cr. X., J. 393, two charges were laid one at Gujranwalla in Punjab and another 
at Chittagong in respect of the same matter, the accused In one case being the complainant inanother, the 
Calcutta High Court held that it could pass an order under this section that the case should be inquired into at 
Chittagong and transfer the case from the Court of the Distnct Magistrate at Gujranwalla to the Court of the 
Distnct Magistrate at Chittagong Proceedings in the case were, however, st-iyed for two months to enable 
the accused to take civil proceedings 

3. Natore of the doabt— Scope of ■eetlon. — The doubt contemplated by this section is only as to the 
Court by which the offence is to be inquired into or tned— not, eg, a doubt as to the competency of a 
committing Magistrate to commit an accused for tnal, IS P. R. 1887 ; 3 A. 251. In 5 L. B. R. 17 = 9 Cr. L. J.881, 
it was Ae/dthat s J85 is not restnaed to cases in which there is doubt as to whether one Court or another has 
Junsdiction, but is applicable also to a case in which the doubt is on the point whether the choice between 
IwoCouits both of which have jurisdiction, should be decided on iheground of public convenience Butin 
41 C. SOS It was held that s. 185 does not warrant interference by the High Court merely on the ground of 
convenience. The deasion of the High Court within the local limits of whose appellate junsdiaion the 
offender actually is, can only be sought where a doubt anses as to the Court by which an offence should 
l>e inquired into or tried. In this case a prosecution was instituted at Lahore by a Company against piersons 

* Thia M«tion wu ■ub.lUat.d for lb« oriciB*! (Mtion br aiS XV III of I*tl • ^3 



416 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XV. 


residing at Chittagong for offences under ss 409, 420, 467, 477, 1 P C The High Court held that there was no 
doubt that on the allegation of the prosecution that the Courts at Chittagong and Lahore were equally 
competent to exercise jurisdiction. See also 44 C, S95 (F.B) See also 40 M 835, which has been adopted 
by the amending {Act XVllI of 1923 31 A, L. J. 621 following 44 C. 593 

4 When place of offence uncertain.— resident of Almora, in the A'«wau« was travelling 
m the plains, accompanied by H, who had charge of his money and other personal property On arriving at 
Shahabad, in the Bidandshar Distnci, B demanded an account from H and found a considerable sum 
unaccounted for and certain movable property missing After B s return to Almora, Ji was arrested in the 
Kumaon District and his house searched, but none of the property was found there The property was given 
at different places, and it was not very clear where it was given, while the discovery of the breach of trust was 
made at Shahabad Held, that the Magistrate of Butandshar had junsdiction to try the case, 1883 A. W. N. 
88;1908A.W.N li9;5 A.Ii.J. 333=7 Gr.L.J.394 

5 Section not applicable to proceedlogs nadera 145 —This section has reference only to cases where 
some offence is being inquired into or tned It has no application to proceeding under s 145 13 A. L 3 
390 = 15 Cr. L. J. 520. 

6. Section not applicable to a Magistrate outside the jurisdiction of the High Court, 40 M. 833. 

I86« (1) When a Presidency Magistrate, a Distnct Magistrate, a Sub divisional Magis- 
P wer 0 iss e s m specially empowered m this behalf by the Local Government, 

monr w 'w^anf'^for ^ Magistrate of the first class, sees reason to believe that any person vithin 
offence committed the local limits of his jurisdiction has committed without such limits 
noi°^^ junsdic (whether within or without Bnosh India) an offence which cannot, under the 
provisions of sections 177 to 184 (both inclusive), or any other law for the 
time being m force, be inquired into or tried withm such local limits, but is under some Jaw for the 
time being m force triable in Brihsh India, such Magistrate may inquire into 
dure*on^tres*t the ofience <ts if it had been committed within such local hmits and compel 

such person m manner hereinbefore provided to appear before him, and send 
such person to the Magistrate having jurisdiction to inquire into or try such offence, or, if such 
offence is bailable, take a bond with or without sureties for his appearance before such Magistrate 

(2) When there are more Magistrates than one having such jurisdiction, and the 
Magistrate acting under this section cannot satisfy himself as to the Magistrate to or before whom 
such person should be sent, or bound to appear, the case shall be reported for the orders of the 
High Court 

Notes.—!. Yalldity of warrant Usned from foreign territory —It is not essential to the validity of 
a waixanJ issued under ibis secijoa lhai tbe Ala^isiraie issuing ii should be, at the time he issues it, within 
Uie local limits of his jurisdiction He may issue a warrant from a place in foreign territory, 1 B. 810, See also 
23 P. R. 1910 { 17 A 36. 

2 When Magistrate can decline Jarlsdletlon —If a Magistrate not empowered under this section finds 
tlni he IS without junsdiciion under Chapter XV, be can decline to exercise jurisdiction, Ratanlal 849. 

3. Powers of the High Court —It was held in Weir II, 148, that the High Court has Jurisdiction under 
s 29 ol the Letters Patent to make an order direamg a Magisuate to hold a preliminary investigation an m 
the e\eni of a prtma Jane case being made out to commit for uial to the Sessions a case which fal s within 
this scaion. Rut where the circumstances of a case fall exactly within the tenns of this section the proce lire 
must be governed by such special provision and the High Court iviil not exercise the general powers con erred 
upon It by the Letters Patent, unless the case is of on extremely exceptional character 

4. Uaglttrates specially empowered.— All Magistrates of the first cUss have been specially empowered 
to act under this section. 1 or Madras see CaxelU 1874 p 717, N-IP Proiinces Gazette, 24th December, 
1873; Oudh Caxetle lOTl p j Punjab Casette 1873 p 7S, and GasetU, 1833, Pt 1 p ->4 Bov, bay Gazette, 
1872. p. 1325 
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S Proc««dln{i of Ha^trate* Bot empowered— If anj Magistrate not speaill) empowered acts 
l nder this section hU proceedings will not be set sslde merel) on the ground of his not being so empowered 
xtf s. S29 {d\ 

6. Object of the tacialrj «ader thU aeetleiu— The object of the inquiry under tlds Sealon is onl) to 
«ati5f> himself that there are fnim faeu grounds for sending the person believed to ln\e commuted the 
olence to s Magistrite having jurisdiction over it Such inquiry should be conducted as presenbed bj 
Chapter \\ III of this Code 

187. (1) If tl'c person has been nrrestctl under a warrant issued under section 186 b> a 
Magistrate other than a Prcsidtnct Magistrate or District Magistrate such 
Proc^ure^w here Magistrate slnll send the person arrested to the District or Sub-dz ista»al 

ordinate Magistnte AfagtslraU to whom he is subordinate unless tiie Magistrate having 

jurisdiction to inquire into or tr} such offence issues his warrant for the 
arrest of such person in which case the per-^on arrested shall be delivered to the Police-officer 
execunng such warrant or shall be sent to the Magistrate bj whom such warrant was issued 

(2) If the offence which the person arrested is alleged or suspected to have committed 
IS one which maj be inquired into or tned b) anv Criminal Court m the same district other than 
that of the Magistrate acting under section 186 such Magistrate shall send such person to such 
Court 

Note-— It U BiiBecesisrjr for » Ant-elm KoAbtrate to tend the aeenied to the Dbtriet Ua^Utrate 
where certificate hat been obtained.— Where an offence was suspected to have been committed by a Native 
Bntish subject in a place without and bejond the Indian temtones under the dominion of Her Majestj aud 
the offender is arrested in Bntish temtory under the authoni> of a warrant from a Alagistrate of the first class 
there. Held that the Magistrate was authonred to complete the inquiry himself and s. 174 of Act X of IB72 
(now s. 1B6) nude it unnecessary for him to send the accused to the District Magistrate as the certificate 
required by s. 188 had been duly furnished by the Political Agent Ratanlal 97 

of Bntish 188. When a Native Indian subject of Her Majesy commits an 
subj^* Lt offences offence at any place without and bejond the limits of Bntish India or 
committed out of Bn when any Bntish sulqect commits an offence m the territories of anj 

*** " Nanve Prince or Chief m India or 

when a servant of the Queen (whether a Bntish subject or not; commits an offence m the 
temtones of any Native Pnnee or Chief in India 

he may be dealt with m respect of such offence as it it had been committed at any place 
within BnUsh India at which he ma) be found 

Provaded that * notwithstating anything m any of the preceding sections of this 
Chapter no charge as to any sudi offence shall be inquired mto in Bntish 
Pohtical m India unless the Political Agent if there is one for the temtory in which the 

^iry into charge. offence is alleged to have been committed certifies that in his opinion the 

charge ought to be inquired into in Bntish India and where there is no 
Political Agent the sanction of the Local Government shall be required 

\ Provided also that any proceedings taken against any person under this section which 

j would be a bar to subsequent proceedings against sudi person for the same offence if such offence 
\ had been committed m BnUsh India shall be a bar to further proceedings against him under the 
Foreign Junsdicuon and Extradiuon Act.. 1879 m respect of the same offence m any temtory 
I bev ond the limits of Bntish India 

Note.— The recent amendment to the fint proviso makes it dear that ss. 177 to 184 are controlled 
b\ the provisions of section 183. This amendment was necessitated by a contrary view held m 38 If 7f9 
The Select Committee ob serve Certain deasions of the Madra s High Court seem to make it doubtful whether 
Th« •"»«}» B0l» thttanil Bf. - Chapter wsmiurrted br Act XV Ilf of litl 

Z7 
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s 188 IS subject to ihe prOMSions.of ss 177 to 184, and we thjnk it desirable to clear this up Wearenot 
satisfied that this was the intention of s. 188, and in our opinion it is safer, when a man is tned in ^niish 
India in respect of an offence committed in a Native State to require the Political Agents cenificate in 
ever> case See Note 6 below. 

Hotei.—L The provisions of this section shall not apply to any offence referred to in s 67 of Act \ I of 
JB98{/’0sioJf£e). 

2. Definition! ' /rtrfiii shall mean Bntish India together with any territories of an} Natue 
Pnnce or Chief under the Suzerainty of Her (Hts) Majesty exercised through the Governor Genetal of India 
or through any Governor or other officer subordinate to the Governor General of India.” S 3 (27) of General 
Oauses Act X of 1897 

British India —See Note 1 to s. 1 at p 11 

Bntisk subject— See '<o\ss,ViS 4(i)at p 19 

‘ Political Agent, shall include (a) the principal officer representing the Government in any territory 
or place beyond the limits of Bntish India, and (^) any officer of the Government of India, or of any Local 
Government appointed b> the Government of India or the Local Government to exerase all or an> of the 
powers of a Political Agent tor any place not forming part of Bntish India under the law for the time being 
in force relating to foreign junsdiction or exiradiUoa’ S 3 (40) of General Clauses Act X of 1897 

l>ervant of the Queen —The words “ Servant of the Queen ' denote all officers or servants continued, 
appointed, or emplojed in India bj or under the aulhonty of the said Statute 21 and 22 Pict, c 106, entitled 
■ An Act for the better Gov emment of India, ’ or by or under the authority ot the Government of India or any 
Government S the Indian Penal Code her the Legislative authority of the Government 

of India, see s. 22 of 24 and 2S b'lct, c. 67 

Nahie Indian subject u/, The term does not include " Servants of His Majesty ’ 16 B* 

178. The Legislative authonty of the Government of India is expressly declared to extend to all Native Indian 
subjects. S 1 of the Indian Counals Act, 186$ (32 and 33 Viet.c 98). A son of an alien bom m British tern 
tory, who did not become a naturalized subject at the time of tlie annexation of the Punjab, is, notwithstanding 
his father’s non-naturalization a natural-born subject of the Bntisb Crown, 9 P. It. 1693. Merely owning land in 
British India and occasionally residing tn Bntish India does not make one ’ a Nauve Indian subject’ That 
term means only native subjects ae jure and not de facto and occasional residence in British temtory cannot 
be taken to render a person who ts not de jure a subject, a subject tor the purpose of cnmmal jurisdiction being 
exercised over him for an act committed b> him in foreign temtory which, if committed withm Bntish temtory^ 
would have been an offence cognizable by Municipal Courts 1 P. R. 1835 See also 6 B.622 

Nor does the mere fact of nonresidence divest a person of his nationality Subject to certain 
modifications of the Governor General in Council, the whole Criminal Law of Bntish India lollows onij (1) all 
Indian Native subjects oi His Majesty many place bejond Bntish India, and ($) all European British subject 
in the temtones of any Native Prince or Chief in India 2 A- 218 (F.B } 

Offence —The term offence used m this section means an offence under tJie Indian Penal Code, and 
where offences under ss 182,193 and 211,1 P C, were committed against the Police or the Courtsof a Native 
Indian State and certificate oi the Bntish Resident was obtained under s 183 of the Code , held, that the com 
plaint could not be entertained b> the City Magistrate of Surat in India, inasmuch as the acts charged having 
been committed in relation to Courts and autbonties outside Onush India did not constitute offences under the 
Indian Penal Code, 47 B. 907. 

3. Section does not confer Jurisdiction over foreigners committing offences In foreign territory.— 

A foreigner is not liable to be dealt with in British India for an offence committed and completed outside 
British tcrntor>, 7 P. R. 1894; 2 Bom. L. R. 337. Where two persons, one a British subject and the other a 
foreigner, were commuted on a charge of robbery (perpetrated me Native State) to the Sessions Court at 
Jbansi,it viisheld that neither of the accused could be tned for the robbery, for the reason that one of the 
acaiscd was not a British subject and as to the other the certificate required by this section was wanting But 
both of them might be tried on a charge under s 411,1 p C.,in spite of the fact that the accused themselves 
were the actual robbers in the Native Slate, 28 A. 372, where 10 B 188 ts followed. See also 30 P. F. 1894 and 
see Notes 2 and 3 at pp 391-392 

4 . Foreigner— servant of the Qneen amenable to the Jurisdiction of the British Conrts.— A foreigner 
in tlic svrviceof thePunjib Government who commits a murder In Jhind (aNauve St3te)ma> betnedand 
convicted ol murder many place In Bntish India in which he may Iw found See 111(0 tos.4.1 P C. 
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This clause supersedes tfie decision in 16 B. 178, uhere tt uas held th-ft a Ilritish Court hid no jurisdiction 
to tr>'‘ a serx’am of the Queen not a Hritish subject for an offence in foreign temtory But the Governor- 
General in Council his directed lint for offences committed in some of the Native Slates (including Jhind) 
the persons accused should, except under certain circumstances, be handed over for tnal to the Courts of the 
State. GastlU of India.Wh Auguit,wi^, VI J 

5. Object and leepe of the leetlott.—Fxtritemtona] jurisdiction i!> vested in the Governor General 
in Council in his executive cipicity and also In the Indian legislature. The Legislative powers are derived 
from three Acts of parliament. Thesf are— (t)The Indian Councils Act, 1861 (24 and 25 Viet., c SI). “For 
all servants of the Government of India vviihm the dominions of Pnnees and States in alliance with Her 
Majestj " (ij) The Goterntnenl of India Act 186a ,28 and 29 Viet, c 15). “For all British subjects of 
Her Hajestj vvathin the dominions of Princes and States in Iiidi i in alliance with Her Majesty whether In the 
service of the Government or otherwise ' [iii)"rci^ Indian Councils Act 1669 (32 and 33 c 93). "Forall 
persons being Native Indian subjects of Her Majest> without and bejond as well as within the Indian 
temtones under the dominion of Her Majesty’ 

The junsdiciion of the GovernorGeneral m Counal in his executive capacity is much wider and is 
now declared in the Indian (Foreign Jurisdiction) Order tn Council 1992, see Gazelle of India, Van \, p 667 
This Foreign Junsdiction js delegated to the Governor General In Council by Hfs Majesty the King, and the 
Foreign Jurisdiction of His Majesty is declared in similar terms in the preamble to the Foreign funsdichon 
.4c/, 1890 (53 and 54 Viel,e xxxvii) S ISS has been amended so as to conform exactly vvith the above statutes 
and is intended to prevent a conflict oi junsdiciion between the Courts in Bntish India and the Coihts of 
Foreign Sovereigns and Courts established by His Majesty the King by Order in Council under the Foreign 
Junsdictton A«, 1890, or by the Governor General in Council either under s> 4 and 5 of Act XXI of 1879, or 
under the Foreign Junsdiction Order in Council 1902 The first paragraph of s 188 corresponds to the Indian 
Councils Act 1869 the second with the Government of India Act 1865 and the third with the Indian Councils 
Act, 1861 

For the application of a. 188 the Act committed in a Native State must be an offence nnder the 
I.P.C.— Where false information was given to a Native State Police and perjury was committed m the Court of a 
Native State held that a complaint could not be entertained by a Magistrate m British India inasmuch as the acts 
charged against the accused having been commuted in relations to Courts and authorities outside British India, 
did not constitute offences under the 1 P C 47 B. 907. 

6. Does this section restrict the scope of sections 177 to 164 when offences committed oetslde Britbh 
India?— la a certificate necessary when a Court may get Jurisdiction by virtue of IS 179 to 1847— It was oil 
along held {see Note 9) that in every case where an offence commuted outside British India was tried in lintish 
India a certificate would be necessary to give jurisdiction and such an iiuerpretuion could be justified only on 
the footing that 168 is the only section which deiU with offences committed outside British India, as the 
proviso deab only with ‘ such offences as arc referred to in the section Ii a person could be Ined in Bntish 
India by virtue of ss 177 to 184 JO' in offence Outside British India it is di/hcult to see vvhya certificate or 
sanction under s. 168 should tie obcamed In ihe cases noted m "Vote 9 U was consistently held thatss 179 to 
184 had no application where the offence was commuted outside Bntish India. 

InSSliI 779 SvtivsiviER, J , was of opinion thats 188 did not limit the scope of ss. 177 to 184 The 
,^heme of Chapter W, subchapier (A) in which ss 177 to 189 appear, seems to me to be intended to enlarge 
as much as possible the ambit of the sues tn which the trial of the offence might be held and to minimise as 
much as possible the inconvenience which would be caused to the prosecution by the success of a technical 
plea that the offence was not commuted within the local limits of the junsdiction of the trying Court Ss. 178 
to 184 all confer more extended jiowcrs and larger junsdiction to Courts than would belong to them ifthe 
ordinary rule found in s. 177 were earned toitsstna logical inclusions. S 188 comes in almost at the end 
of the sutxhapter to make their further encroachments on the general rule of 177,” and he further held that 
the proviso to s. 188 will come into operation only when the Bntish Indian Court cannot gel jurisdiaion 
under ss. 179 to 1 84 and has to depend on the first part ol s. 188 to get such junsdiction and he dissented from 
2IM. L.J 441 =(1910) M.W.H. 143}5S.L.R.266 = 13Cr.L. J 530 and Madras Cr.M P.97 of 1911. This deci 
Sion is It IS submuted vvTOiig See also Note 3 at p 392, and also the introductory note to the section above 

7. Scope of the proviso— It it restricted only to territories of Native Princes and Cfalefi la India 7— 
In 4 Bur. L. T. Ss = 5 U B. R. 221 = 12 Cr. L. J. 19S, It was laid down that the word ‘ temtory ’ in the pvovisois 
used 111 reference only to temtones of any NamePnnee or Ouef in India and that the word cannot Include 
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the High Seai since they are not part of the temtones of any State and that for offences on the High Seas no 
sanction of the Local Government is necessary It is submitted that the generalit> of the words used andthe 
history of the section do not warrant such a narrow interpretation In 6 S. L, R. 260 = 11 Cr. L. J. 298it v/z%keld 
that the proviso was universal m its application and was not restncted to Native States in India and therefore 
a Native Indian subject cannot without the sanction of the Local Government be tried in British India for the 
offence of criminal breach of trust committed in Spain But ii B. 687, ivhidi decides that the first pronso 
tos 188 IS limited ‘o territorial jurisdiction and had no bearing upon the question of jurisdiction to try an 
offence committed on the High Seas. Consequently it was held that tlie Magistrate had jurisdiction to tr> a 
case without the sanction of the Local Government under s 188 even though the offence was committed oti the 
High Seas 

8. " May be found.**— This expression must be taken to mean not where a person is discovered, but 

where he is actually present, 6 B. 622 , 13 B. 147 , 2 A. 218 ; 1 P. R. 1911 4 P. W. R. 1911 12 Cr. L. J. 113 ; 

S3 B, 225 and Note 1 at p 391 

9. Want of a certificate toTaUdates trial — Want of a certificate by the Political Agent will invalidate 
any inquiry, trial or commitment, 81 B. 2875 a Bom. L.R.51S=4 Cr.L.J 34. The defect cannot be cured bj s 532 
or by the subsequent production of the certificate. 13 M. 423. See also 10 B.190; 21 A. 236; Ratanlalgro; 
1884 A. W.N 83; 8U.23; Wetr II, 143; 1910 U W.N.143»=8U. L.T.54=11 Or. L. J. 306 , 6 S L. B. 260 «=. i« 
Cr. L. J. 298 ; 1 Bur. fi R. 334 ; 12 Bom. L, R. 667. In 13 H. 423 , 3 M. 23 ; 19 A. 109, a certificate was held to be 
necessary, even when the District Magistrate who tried tlie case was himself the Political Agent In 24 A 236, 
It was held, that the actual existence a certificate at the date of commitment, but which, at the time of 
committal had not come into the hands of the committing Magistrate would not make the commitment valid. 
ThewaiUofacertificatets an absolute barto the trial of a case See 17 A. L. J. 450. The proviso to this 
section IS prohibiUve. 19 A. 109. Also 1 Bur. 8. B.334; 24 B. 287. In 8 Bom L R 307 .*4 Cr. L, J. 49, the 
commitment was good where the certificate of the Political Agent had been received after the examina 
tion of the witnesses for the prosecution, but before the oimmtttal order was made . though it would have been 
more regular, had the Magistrate recalled the witnesses alread> examined See also next note But m Punjab 
It has been Arfd, that the trial of a Native Indian subject in the absence of :»uch certificate is an error or omis. 
Sion in the proceedings before trial and not a defect of junsdiction and it is therefore curable under s 637 if 
the objection is not taken at the trial of the case, but a late stage of the appeal, 33 P. R. 1888 afifirvvedintO P.R, 
1889 and followed in 4 P. R 1902 (F.B ) , but in 11 P. R. 1889, it was held that as the defect arising from Want 
of a certificate had been noticed and objection thereon raised before the trial of the accused, the commitment 
was bad and must be quashed. See 41 A. 432 following 19 A. 199. See also 5 L. 416. 

10. Preliminary atepe to laqal"/ not prohibited.— The section still leaves a Court competent to issue 
process such as a «ummons or warrant or to uke any other steps which are merel> preliniinarj to an inquiry — 
Putt] Ch C C Vol IT, s 31 All that tlie proviso requires is that the offence should not be inquired into w nh 
out a certificate There is nothing m the language of the pnviso making illegal the obtaining of the certificrate 
alter the complaint has been filed and the inquiry has begun or been completed as far as the framing of tlie 
charge 12 Bom. L. R. 667 =» 11 Cr, L J. 343 This deasion is open to doubt 

11 Trial on a charge not mentioned la cortlflcate valid— Where the Political Agent has certified 

~ . . . u - 1 _ n.. . ru »_.! „ of commitment or a charge which is not 

■ ■ ' ; ;■» I ■. The certificate granted under this section 

^ ts declared in the certificate, will suffice to 

sustain. The Magistrate is not restricted to the sections mentioned m the certificate, 33 A. 514. 

12. Political Agent cannot recall certiRcate. — When a Distnct Magistrate, as Political Agent had 
once granted his certificate for the tnal of the case against the applicant by a second class Magistrate m the 
distnct, the Utter was legally seized of the case andthe Political Agent had no nutlionty, tliereafter, to recall 
his certificate, or issue as District Magistrate a wanant for the arrest ofUte applicant RatanUI 2S3 , 14 B^ni 
L. R. 877 — 13 Cr. L. J. 637. 

19. Certificate may be granted after Isiae of» warrant nnder I. 7 of the Extradition Act— A Poh 
Heal Agent at the instance of the authontiesol a Native State issued a warrant for the arrest of an accused in 
Pritlsh India under a 7 of Me Ejelradthon Act 1903, and 5ubse<iuentfy at the instance of the accused issued a 
ccruficflte under this section. It was contendtrd that theissue of die certificate after the issue of the warrant 
wnsbadln Uw ns it contravened Rule 3 framed the Governor General In Council under s. 22 of the 
Cxtradilton 1B3I of V0I, HI of ilte General Statutory Rules), tne.'ii the accused person Is a Bntish 
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subject the Political Agent shall before issuing a u arrant consider whether he ought not to certify the case 
as one suitable for tnal m Dntish India. Htld. that the direction or admonition in Rule 3 did not control or 
purport to control s. ISS, and therefore the certihcate was good II Bom. L R. 377 *ss 13 Cr. L. J< 837. 

14. Eitraditien of crimlnali from Native States.— The following procedure should be followed to 
obtain deh\cry from a Nithe State of a subject of such State diarged with an offence committed in British 
terntoo Such cases are not gosemed bj the Cxtradilion of 1903, which relates only to the surrender 

to Name States of their criminals taking refuge in British temtorj Thnt Act in no tvay affects the demand 
of the Bntish Go\ emment on Nati\ e States, whether extradition treaties exist with them or not Magistrites 
should act promptly in the manner prescribed below 

The offences, for which the surrender of the subjects of Native Feudatory States is demanded should be 
limited to those for which authontj may be given to Bnlish officers to surrender the subject of Native States. 
In the caseof Bntish subjects a larger catalogue should be allowed , but in every case in which ademand is 
made, it should be made by Bntish Magistrates not to the State direct, but to the Political Officer where 
there is one , and the demand should invanably be accompanied by a copy of any depositions made, or where 
no e\ idence has > et been taken, by a statement of the information on which tlie arrest of the offender is deemed 
necessary It sliould rest with the Political Agent, if necessary to call on the Magistrate for further evidence , 
but if the Political Agent possesses the influence and weight he ought to have he should seldom fail to 
obtain compliance with any reasonable demand made to the to which he i» accredited for the surrender 

of an absconded criminal and Qrd. N W P,t 10 / 63a 

N B — Set Appendix II for Extradtltan Act XV of 1903 and various orders and rules relating 
to the subject of extradition of fugitives from justice 

189. Whenever any such offence as is referred to in section 188 is being inquired into 

or tned, the Local Government may, if it thinks fit, direct that copies of 
Powef to direct depositions made or exhibits produced before the Pohocal Agent or a Judicial 
^§*«h*bits*to*be'rfr Officer in or for the termtory in which such offence is alleged to have been 
celled in evidence. commuted shall be received as evidence by the Court holding such mquiry 

or trial m any dse m which such Court might issue a commission for taking 
evidence as to the matters to which such depositions or exhibits relate 

Note.— As to the issue of commissions of inquiry, and the Courts by which commissions may be issued, 
xrr s. 503 

B. — Conditions requisite for Initiation of Proceeding. 

190. (IJ Except as hereinafter provided any Presidency Magistrate District Magistrate 
Cognizance of of- or Sulxlnisional Magistrate, and any other Magistrate speaally empowered 

fences by Magistrates. m this behalf, may take cognizance of any offence — 

(«) upon recemng a complaint of facts which consbtute such offence , 

(dj ^upon a report in writing of such facts made by any Police-officer , 

(c) upon information received from any person other than a Police-officer or upon his 
own knowledge or suspiaon, that such offence has been committed 

(2) The Local Government, as the Dismci Magistirate sulqect to the general or 
speaal orders of the Local Government, may empower any Magistrate to take cognizance 
under sub secUon (1), clause (a) or clause (i) of offences for which he may try or commit for tnal 

(3) The Local Government may empower any Magistrate of the first or second class to 

take cognizance under (1) clause (f) of offences for which he may try or commit for 

tnal 

Npte.— Clause (i) of section ( 1 ) is amended by substituting the words upon a report in wnting’ for 
the words” a Police report” For the probable effect of this amendmem see Vote 19,i«/ra 

Notes.—!. The section was s. 191 of Act Xof 1832. Section 190 of that Act contained the delinnioii 
of the term Political Agent and as that term is defined in & 3, sub«ec (40) of Mr General Clauses Act, X of 
1897, it Is omitted from the Code The old s. 191 is now spbl up into two sections, tu, 190 and 191 


&ub«titat.4br ArtSVin«t im 
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2. Object of the teCtIon~>The object appears to be, that before proceedings are taken against an 
accused person, such as «ould bnng him to a Court oi Justice Magistrate must ha\e before him knowledge 
based either upon a complaint or upon a Police report If he diooses to take action without such independent 
report, he is bound to inform an accused that he is entitled to have the case tried b\ some Court other than 
the Court of such Magistrate /VtKnox, J.llA.Ii J. 331^ 14 Cr. L. J. 218. 

3 Meaning of ' faking cognizance eognizanee of an offence must be In one of three vrayt specifled 
In clauses (a) (b) or (c) — The expression ' to take cognizance' has not been defined m the Code and it is 
difficult to ascertain at what precise stage ot a case cognizance is said to be taken 17 C. W. N. 793 14 Cr. L. J* 

425. Taking cognizance does not involve an> formal action, or indeed action of any kind but occurs as soon 
as a Magistrate as such applies his mind to the suspected oommi^ton of an offence 37 C. 412. Where an officer 
who was also a Magistrate holds a departmental inquiry and chaises are made before him he cannot be slid 
to have taken cognizance, 19 B. 81 Where there was only an oral complaint to a Magistrate, which was not 
recorded under s 200 and there was no Police report, nor did the Magistrate take cognizance of the offence 
suo 7mfu it was held, that the Magistrate had not duly taken cognizance trf the case under this section and 
that the arrest of the accused in the presence of the Magistrate and the warrant remanding the accused to 
custody were illegal, Weir n, 149 and 241. however, 17 C. B. N 798 = 14 Cr. L. J. 425. A Magistrate who 
issues a warrant under the peculiar powers conferred on him by s 6 of the Scmbay Gatnbltng Ad IV of 1837, 
cannot be said to take cognizance of the case at all, 8 8. L. R 66 = 13 Cr. L. J. 657. See also 14 C. 707 and 
39 C. 119. 

A hlagistrate is not debarred bj auj provision m tlie Cnminal Procedure Code irom taking cognizance 
of an offence onlj bee luse another Magistrate has taken cognizance of the same and is m session of the case, 
and a multipliaty of trials can be avoided b> a transfer of the cases to one of them SO C. 482. 

4. No power to take cognizance of an offence where sanction, etc. wantlng.-'Iii cases provided 
forbyss 132,188 198—199,480 485 etc., the Magisuate i> not competent to take cognizance of an offence upon 
a mere complaint unaccompanied by the requisite sanction or certjhcaie, etc., properly given, 27 C. 820, |16- 
CFi L. J, 781 (B.) A complaint was made before a Magistrate of an offence under s 399 I P C , and he was 
informed that an application for sanction under the Exfilottve Substances Ad had been made as the same 
facts constituted an offence under that Act also and H was not known at the time the complaint was made 
that the bombs in possession of the accused were of the kind mentioned 111 s 4 (i) of that Act held that the 
Magistrate had not taken cognizance of the offence under the Exptosxve Substances Act 39 C. 119 

IVfien sanction ts not availed oj Magistrate may himself proceed under cl (r).— Where a sanction given 
b> a Magistrate is not proceeded under, it is open to the District Magisirate to take up the case without com 
plaint under cl (c) of this section 4C.712. also 37 P. R. 1903 ; 12 M 47 ; 8 W. R.9 ; 22 C 131,18 L.B.119 
and Note 73 to s 195 ^ 

8. Proceeding! agalnit • wltnett— fs §. 381 Independent of B.J190.7— A Magictrate taking cognizance- 
of an offence vgainst a witness In a case which is pending before him, upon the facts disclosed by the evidence 
of another witness, does so under ck (c) of this secuon, not under s 351, 1 C. W. N. 103. ButmdN.k R. 
HSbIOCf.L J.803, It was held following 3 C. W, K 279,thats 351 was self-contained and complete mitseli and 
quite independent of s 190 and necessarily of s 191 One J was arrested by the Police and sent up for trial on 
Police report to a second-class Magistrate. In the course of the trial the Magistrate saw reason for believing 
that the offence had been committed not by J, but by one /, who had given evidence before him The 
Magistrate professing to act under s 351, took cognizance ot the case against J, arrested him and reported 
the case for transfer to another Magistrate The Sessions Judge reported the proceedings on the ground that 
under s. 190 (c) the Magistrate’s proceeding was ultra mtes Held, that the Magistrate was empowered to 
lake cognizance of the offence against L In 4 S L. R. 358 = 13 Cr. L J. 399, it was also held that a .Magistrate 
acting under 5.351, if he has already taken cognizance of the offence on a complaint or a Police report is not 
X>roceeding under s. 190 (c) and may join as a coaccuscd any person attending Court who seems to him to 
be implicated in the case under iriaL The expression 'cognizance of any offence m this section is not 
erjuivaJeiu lo cognizutce of any offender, for the definition ot compbint Includes a compUuU that some 
iHTtson unknown has committed an offence 

6 Under which cUaie dec* a Uagutrata aet when after taking eognizanee o# coraplalot or Pelle* 
report or on tranifer, he taket proceedings against persons, or for offences not mentioned therein?— 
Ocnctally when a MagHlraie his tvkcu cognizance ofm offence and proceeds wilh the trial of the ca«e it 
IS his duty to |iroceed to deal with the evidence brought before him and to see that justice was done in regard 
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to any person \iho might be proved by the evidence to be concerned In that o^ence. But when he takes 
proceedings against other persons or in respect of offences not mentioned in the report if he is to be deemed 
as taking cogninnce under cL (cX then he must comply with the provisions of s. 191, and failure to do so 
would invalidate the conviction. It is to be noted that the expression ' cognizance of an offence' in tills 
section IS not equivalent to the cognizance of an offender, for the definition of complaint Includes a complaint 
that some person unknow n has committed an offence, 4 B. L. R. 358 <= 12 Cr. L. J. S99, nor is it necessar) that the 
person aggneved should be the complainant 41 C, 1018. 

(a) Where the Magistrate takes the tnthahte on a complaint and issues processes against other persons 
uhose names transpired in the prosecution evidence during the Inal, he does so under ct (nX— A complaint 
under ss 342 and 333, 1 P C , was made against four persons ly the husband of a girl against whom the offences 
were said to have been commuted , whereuiion tlie Magistrate ordered the complainant to pro\e his case but 
before the date fixed he filed a petition withdrawnng the complaint The Magistrate, however, examined 
witnesses on die date fixed and proved that there was no satisfactory evidence against the four accused, but 
holding that there was sufficient evidence against two other persons, he issued processes against them under 
ss. 342 352 and 363, I P C , tliough he was not empowered to take cognizance under cl (r), held, following 
i C V. N. 367 and 3 C. W. N. 379 and not following 1 C. W. N. 105 tliat where the Magistrate who had 
taken the initiative on a complaint, took cognizance of the case against the others on the evidence adduced 
on behalf of the prosecution, he did so under ct (n) and not under cL (r), 41 C. 1013. \\ here a person com. 
plained to a Magistrate by a petition in which he charged three persons with certain offences and the 
Magistrate thereafter examined the complainant and certain witnesses on his behalf and issued summonses 
against the three persons as xuell as against a fourth person not named in the complaint for an offence other than 
those mentioned in the complaint petition Held, that the Magistrate took cognizance of the offence as against the 
fourth person also under cL (<i) and not under ck (cX the Magistrate in effect having received a complaint of facts 
stated in the deposition of the compUinam consutuiing the offence, and that consequently the Magistrate w as not 
debarred from trying the case, 26 C. 786 followed, 32 P. R. 1904 See also 4 (k W. N. 367 and 1907 A. W. N. 93** 
9 Cr.L.J.376. Where, however, afterthe institution of a complaint and beiore any proceedings were instituted 
the names of some more accused persons, which were not in the original complaint, were added by the Public 
Prosecutor under instructions from the District Magistrate. Held that the case against the newly added 
accused was taken cognizance of by the Distna Magistrate under s 190 (IX (r) and that s lOi applied to the 
case. 14 Bar. L R. 327 ^9 Cr. L. J. 64. 

(i) Police Repori—Where a Magistrate lakes the initiative on a Police report and he issues processes 
against other persons concerned in the offence, he does so under cl (^) and not under ct {c).-^Ste Note 23 A 
complaint was lodged before a Pohceofhcer against four persons One accused was sent up for trial and 
was convicted and sentenced At the trial it appeared upon the evidence of one of the witnesses for the 
prosecution that two others were concerned in the enme. The Magistrate issued summonses against the 
two held that the Magistrate did not act without jurisdiction The case having been duly referred to him, 
and having cognizance of the offence it was his duty to proceed to deal with the evidence and to see that 
justice was done in regard to any person who might be proved by the evidence to be concerned in that 
offence 4C.W.N. 867 i 41 & 10t3{ 82 P. R. 1901; 9 N.L £.69=^ 14 Cr. L. 3.290; .26 C. 766. A Magistrate not 
empowered under subsec (c) while acquitting W sent up by the Police stated that S had in his opinion 
committed the offence and that the Police should take aaion against B , B was accordingly sent up and 
convicted , held, that the Magistrate had acted wKbinjhis powers, 4 L. B. R. 137 =7 Cr. L. J. 414 The Police 
sent in one ^fortnal on a charge of stealing The Magistrate began his proceedings by exvmining the 
Inspector, and on his evidence tlie Magistrate directed tbeappheant who was present in custody on another 
charge to be put m the dock along with S, tried and convicted them held following U. B. R. 1697 *>10, 
156 that the Magistrate took cognizance under cL (9) and not cL (r), U. B R 1910 Cr P. & 3 = 11 Cr L. 3. 469 
But where three persons were sent up for tnat by the Police with a remark added to the Police report that it 
hid been elicited from the accused that one A had instigated the offence and that Court was at liberty to take 
proceedings against A on legal evidence being tendered , and the Magistrate at the conclusion of the trial of 
the accused sent up, issused a non-bailable warrant against A for abetment of the offenew of which the accused 
were convicted , held that the Magistrate who was not empowered to net under (r ) hid no junsdiaion to take 
cognizance of the offence under s 190 (r) and as the Police report was defective he could not act under 
s. 190 (9) and the order of the Magistrate was set aside. 9 S. L. R. 1 = 13 Cr. L. J, 92. Me could not 
proceed under s. 351 either, as A was not m attendance -it his Court Where the Inal of the second 
accused is not on the same evidence on whidi the first accused was tned, but on otlier evid“nce 
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adduced on behalf of the defence of the first accused, sudi proceedings cannot be regarded as proceedings 
tipon complaint or any other foundation upon tihich the case originally proceeded, and must be regarded 
as being tvithm the terms of cL (^) of this Section, 3 C. W. If. 379. In Ratanl&l 931; it was also 
held that where under s. J70 A tvas sent up Iqr the Police before a first-class Magistrate charged with the 
offence of robbery and in the inquiry that ensued the Magistrate after reading certain statements which 
appeared in the diar> of the chief constable and examining two witnesses, issued warrants for the arrest of 
B, QD and E Held, that the Magistrate was bound to commit all the five accused to the Court of Session 
on a charge of dacoity , as under the orcumstances the Magistrate must be held to have taken congnizance of 
the offence against B, C, D and E, m the manner mentioned in cL (r) of this section. Where a Magistrate 
directs the Police to send up a prosecution witness for trial before him, held, that the Magistrate took 
cognizance of the offence under subclause (b) and not clause (fr), 23 Bom. L. R. 842. 

(c) Ontranefer — As to jurisdiction of a Magistrate to deal with the person who appears to be 
implicated in a case which has been transferred to him, see Notes 7 (^1^ Where the accused was charged with 
the offence of assaulting a public servant (s 353. I P C ), but the evidence disclosed that he had assaulted a 
witness (s. 352, I P C) and he was convicted therefor, and the conviction attempted to be justified on the 
ground that the Jlagistrate acted under cL (c) Held that the conviction was wrong as there was no complaint 
by the pn\ ate person, and if the Magistrate aaed under clause (c), he was bound to take further proceeding® 
under s 191 « C. W. K. 202 

(dj Where, howtier, the ^fa£tslrale tnstiluus proceedings against other persons and for an 
offence disclosed in evidence adduced on behalf of the defence, the Magistrate tnust be deemed to act 
under el (c^— In the tnal of one B it appeared from the evidence given by the witnesses -for the defence 
that another person ^ w as concerned jn the same transaction or offence The Magistrate proceeded against 
R and examined witnesses who had been already examined In the tnal of B as witnesses for the prosecution 
against R It was held ‘ although as it has been held, the Magistrate is competent at the tnal against 
one person to proceed against another who may appear upon the evidence taken to be concerned in that 
offence, and in doing so it cannot be properly regarded that he is acting within the terms of cl (r) so as 
to enable the accused person to object to that Magistrate proceeding further m the case, still m laying down this 
^ lew of the law It was contemplated that the two persons should be on tnal together in the same case or for the 
same offence. It was ne\er intended that this rule should be applied to a case when the tnal of the second 
accused was not for the same offence for which the first accused was tned but on other evidence adduced on 
behalf of the defence of the first accused. ' It was further held that such proceeding, cannot be regarded as a 
proceeding upon a compfaint or any other foundation upon which the case onginally proceeded, but must 
be regarded as being within cl {<), 3 C. W, K. *79. In 41 & IMS this case was distinguished on the 
■ground that it was there held that the M-gistratehad taken cognizance under cL (1), (r) not because A* was not 
mentioned in the complaint, but because h»s name did not transpire in the eiidencefor the presecution. 

(e) ttTien a Magistrate msltlnles proceedings for a different offence against the same accused —See 
3 C. V. R. 179. 

7. When Ragfrtrafe is properly lelted of a case, be alone b eompeient to proceed against all persons 
connected. — (a) Absence of power to take cognizance does not render the Pfagistrate incompetent to proceed 
against others implicated tnlhe same ease — A Magistrate not having jurisdiction to take cognizance of an 
offence tned and convicted some persons, but refused to proceed against others who had absconded and 
against whom warrants had been issued. Held that having taken cognizance of the offence, he had juns- 
dietion to bold judiaal proceedings in regard to all persons who, the evidence showed, were the offenders His 
aaion is in no way limited m regard to proceedings against persons concerned in an offence by his power® m 
regard to taking cognizance of an offence as it may be originally disclosed, 4 C. W. N. 660 When a case is 
referred to by a superior Magistrate to a Subordinate Magistrate, the latter has power, though not specially 
empowered, under cL (r), sub-sec (1) to take cognizance of the case against persons not before the Coun, but 
whose connection with the offence Is disclosed evidence in the case referred, 4 0. W. N 367, But where on 
acomplaint of a cognizable offence, the Policesent up only some of the accused persons who were tned and 
coniicted , and the District Magistrate, later, while inspecttog the Police outpost made a note that the remaining 
accused should be sent and thereupon the remaining accused were sent up before the same Deputy Magistrate 
Jltld, that nothing was m-ide oier to the Deputy Magistrate nt first except the case of the accused preiiou-ly 
convicted and that tlic proceedings taken against the remaining accused, without anyone fomially tikifig 
c(*Ktiunnc-of theci«r, were IrreKutirly instiimed ind should besenside 3 C. L. J. 87 = S Cr. L. J. 290. 
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(4) On transfer^ Magistrate is eompUUly sttzed of the case as regards all persons in any manner 
connected with Where cognizance had been taLen of an offence on a Police report and the case made over 
to a Subordinate Magistrate, so long as the case connected vith the offence remains with the Subordinate 
Magistrate, no other ^lagistrate is com[ietent to deal with it and application for warrants against other persons 
concerned in that offence should be made to the Magistrate before whom the case is, and to no other Magis- 
trate, 27 & 979. also 27 a 798 ; 30 & 419 and 7 C. L. J. 219 = 7 Cr. L J.SIS; SC. W. N. 490; 32 C.7B3; 4 a 

V. N. 387. See Note 7 (b) at p 427 

(f) Power of District Magistrate to take cogntzaiue of offence against accused mentioned in Police 
report made to a Sub divisional Magtslrale — A complaint was laid against A/and ten others that they commit 
ted noting and looted complainant's crops from his land Warrants of arrest were issued against all of them 
upon Pobce report, but proceedings were commenced against five of them only and they were convicted. 
Thereupon the complainant again* tno\ed the same Magistrate to issue warrant against the remaining five 
persons and to try them but the application was reiected on the ground that conviction of some of the accused 
prenously tned was suffiaent to meet the justice of the case and it was not necessary to proceed against 
the remaining accused. The complainant then mo\ed the District Magistrate who made an ex parte order to 
the effect that the case should be proceeded against ihe remaining accused upon the original complaint Held, 
that It was not proper for the Distnct hfagistrate to direct proceedings to be taken on the Police report unless 
he had withdrawn the whole matter from the Court of sudi Subordinate Magistrate, 4 a W. N. 242, See S a 

W. N. 438, where in similar circumstances the Distnct Magistrate was held to have acted under sub-sec (1) cL 

I.— MAGISTRATES EMPOWERED TO TAKE COQNIZAHCE. 

8. HagUtrate competent to act— tn Hadrat all Magistrates of the first class are empowered to act 

under this section {^Fort St George Gasette, 1873, p 717X Further, under subsec (2) the Distnct Magistrate 
may empower any Magistrate to take cognizance under clauses (<i) and (i) of subsec (1), while the Local 
Go\'emment alone can empower a Magistrate (Hot being a third-class Magistrate), to act under clause (zj 
’TiUr i-i-~ ». - ^ j -u. Magistrates cannot act under this section m those taluks m which 

" I those taluks, where there are Stationary SubMagistrates, Tahsildars 

* extraordinary powers of Magistrates of the second class, except the 
powers of taking cognizance of offences under this section and of committing for tnal under s 206 Fort 
SL George GautU,\tQ^ PI I,p 579 

In Bengal and Bombay, Magistrates are empowered under this section only on special applications, 
but in Bombay they should not be Honorary Magistrates Gazette 1873,^ Bombay Gazette,, 

1873,/ 16 

In the Ponjab all Magistrates of the first and second class are invested (see Punjab Gasette, 1883,/ 32) 
with power to take cognizance of offences upon complaint and upon information, but not on their own 
knowledge or sutputon, 20 P. R. 1901. Magistrates of the first class have also power, subject to the control, 
of the Distnct Magistrate to entertain cases without complaint — Punjab Gazette, 1878, Pt I, p 361 

Jn She VaSted ProTlaeez aW MagistraSes oS the first class have been empowered to act voder th/s 
section.— Bt/ahabad Castile, 1873 / 903 

As to additional powers confeirable on Magistrates, see s. 37 and Schedule IV 

9. Effect of action by If agistrate not empowered.^ — If a Magistrate acts m good faith under clause 
(<7) or (5) of subsec (1) his proceedings shall not be set aside merely on the ground of his not being so 
empowered. SVc s. a29 (c). But as to cL (c), rccs. 530 (*) which makes his proceedings void, Batanlal 654. 

10. Bacceisor of Haglitrate taking eogoliance competent to biae process.— In a case l>cgun by one 
Magistrate and continued b> his successor, the latter has power under clauses («) and (6) of this section to 
issue process for the arrest of an accused against whom the process was not issued b> the Afagistrate who began 
the tnal, Ratanlal 652. 

11. Competency of Magfitrates not cartalled by the Bombay District Municipal Act, 1873.— S 82 of 
tlie Bombay Distrui Municipal Act (VI of 1873) does not dejmse a Magistrate of the power conferred b> this 
section of taking cognizance of an offence upon a comjilaint or upon information, etc, ora Policeofficer of the 
power conferred b> s. 23 of Bom. Act VII of 1867, of laving information of such an offence before a Magistrate, 
Ratanlal 355. 
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II.-CLAOSE (flh-COQNIZANCB UPON COMPLAINT. 

12. Complalnt.—For definition, see s 4 (A) and Notes thereunder —{a) No eotnplaint where no offence 
(tUeg-ed. — See Note 4 at p 16 Where a petition supported by an affidavit was presented to a Magistrate under 
s 82 of the Indian Companies Act of 1882) but did not contain anj allegation of any specific offence as 
defined in s 4 {o) having been committed, nor did the Magistrate profess to act under cL (c) on any mfor 
mation knowledge or suspicion that any such offence had bten committed Held, that the proceedings of thei 
Magistrate were ultra Vires, as he had not suffiaent tnatenals before him to take cognizance of any offence 
under this section, BTelr I, T20 ; II, 149, 

{b) Complaint must be With a vtew to set the crtnnnal taw tu —Complaint being an allegation 

made to a Magistrate with a \ lew to bis taking action under the Code, a petition to a Magistrate alleging that 
an offence has been committed against the petitioner, but that the petitioner did not wish the JMagistrate to 
tike any action is not a comphint and under cl («) the Magistrate cannot act on such a petition on his own 
responsibility as there is neither a complaint nor the examination of a complaint taken before himself But 
under cl. (c) the Afagistrate can take cognizance of the offence as upon his own knowledge, 6 C. W, N. 926. 

I (c) Proceeding on tnjormal eomploxnt or demt-cfficuit note Magistrates in the mofussil are 

\ery apt to commence cnminal proceedings against accused when they are moved by ituormal ordemi official 
notes and when there is no formal Complaint before them A letter commenced " M> dear D, and concluded 

after making certain suggestions, wliat say you ' Youis truly, J HO and was addressed to i?,Esq On 

the strength of this letter the accused was prosecuted and convicted On revision the Chief Court remarked 
, a Magistrate who is prepared to receive a document such as this as a^complaint must have some peculiar 
notions of the dignity of his Court and of the office of Magistrate The document might be regarded notwith' 
standing its objectionable form as being "information received from a person, other than a Policeofficer,' 
but this IS carefully distinguished Ins 190 from a complaint and a complaint was essential under s I860! the 
Mumcipal(Punjab)Acl, 2P. R. I892 aud r/ 3 P. R 1892. A document was addressed to the Commissioner 
of ^ by the Municipal Committee of B requesting that In accordance with the Committee s proceedings of- 
a certain day a second prosecution might be instituted against A order s 169, Punjab Municipal Act. The 
Deputy Commissioner thereon endorced that a case be instituted and be made over to a Tahsildar of 5" Held, 
that this was not a proper complaint which a Magistrate could take cognizance of, 1 P. R. 1892 A memorandum • 
under the signature of the Collector sanctioning a prosecution is not a complaint, 9 Bam H C. R. Cr, Ca. 43 y 
16 P. R, 1890 A petition having been presented to the Collector (who was also the District Magistrate), 
comphming of the conduct of one of the Collectors subordinates and reguesimg the Collector to redress the 
petitioner’s grievances the Collector got the petitioner to repeat the statements in the petition and proceeded 
to deal with the case as though it was a complaint Held, that ihe petition was not a complaint and the 
Magistrate was not justified in arbitrarily turning departmental complaint into a cnminal complaint, 30 C. 416 
(d) Police Report, when a ‘ comptatnC—See Note II at p 9 
13. Does eotnplaint Inclode deposition of coiaplalaant?— includes not only the written 
complaint but also die examination of the complainant, at any rate prior to the issue of process, Ratanlal 884. 
In this ca>e the M^glsl^ate was held justified on the allegations made m the complainant's examination pnor 
to issue of process to add a charge under s 498, I 1* C to those mentioned fn the written complaint A 
complainant in her petition charged the accused with committing the offences mentioned 111 ss 332 and 334 
I P C .but mher examination onoalh alleged facts which in the opinion of the Magistrate constituted an offend 
under s 193 read with s 109 I p C held, that tl»e Magistrate took Cognizance of the offence under cJ ('*) 
not cL (c). dnd that he was not debarred from trying the case under s 191, 26 C t86} 14 Bom L R. I4t 
L J. 287. In a complaint of cnmunl trespass the complainant rn his wntten petition made no mention 01 e 
offence which the alleged trespasser intended to commit, but on his being examined by the Magistrate sta 
lliat the offence intended was that of criminal intngue with his wife held, that there were 
before the Magisinte to enable Inm to ukc atgnizanco of the offence against the accused, * 

See also 23 A. 209 A cotnplainani, after stating the manner in which he was defamed, concia ed nat e 

prayer, "your petitioner therefore charges the said accused per5oa-underCh^..XNl i-P C, and pnys that cy 

may be dealt with according to law In Ins examination before the Magistrate he charged the nccused un er 
s, 600 and said '• the matters stated In m> written complaint are to the best of my belief true.’ Held t a 
though the complaint was defective m not stating all the facts necessary to constitute an offence under s. , 

I P C , as requlrctl by s. 190 tliere vvas in ihe petition a oomplxlnt before the Magisirite of offences falling under 
•VH 600 501 and 602 1 P C 8 P. R. 1891 In 10 A 89 fotlouing 8 A 233, it was however, held tliat a charge of 
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detamation could not, subsequent to the presentation of the complaint be added by the Magistrate on the 
statements made by the complainant !q his evidence^ whether of his own accord or with reference to sugges- 
tions made by the Magistrate See also II Bom. L. R. Ill =13 Cr. L. J. 287 and II Bom. L. R. 1168 ^ 
II Cr. L. J. 1. <7* 6 a W. N. 202 ; 3 a W. N, 279. 

11. Who may complain.— Note 3 at As a general rule it is the right and, in some cases, 
also the duty of any person having knowledge of the commission of an offence to set the law in motion by a 
complaint, e\en though he is not personally interested or affected by the offence To this rule there are 
exceptions created by Statute, eg, ss. 193 and 198, oSences about the Stamp laws, about Lotteries, etc 
There is nothing in the Code showing an intention to ainfine prosecution to the persons directly injured, 
13 B 600 foUowed tn 18 k. 46S ; 10 Cr. L J. 18 (A) 14 Cr. L. J. 409 (Ondh.) , 7 S L R. 77 = IS Cr. L J. 369. See 
al-o 20 & ISl ; 21 B 536. 

(a) Complaint by Rl^gtilratdi servant — The fhci that the complainant is a servant of the Magistrate 
does not depnv e the htter of his jurisdiction, though in sucli a case it u ould generally be expedient lor him to 
reter the complainant to another Magistnte, 9 B. 172. 

(i) Complatnis by Court or public servants of offences mentioned in s 195 — This section applies to 
o‘iences mentioned in s 193 as well as to others, te, a Magistrate can only take cognizance of an oftetice 
mentioned in s. 195 in one of the three uays specified in this section and s 195 further declares that except 
where the Court or public servant concerned is the complainant its or his sanction is necessary The Code 
does not contemplate a Court or public servant giving sanction where no application for sanction has been 
made If a Court or public servant thinks it necessary to initiate a prosecution the proper course is to make 
a complaint As far as Civil, Criminal and Revenue Courts acting in the course of a judicial proceeding are 
concerned, the procedure to be followed is prescnbed in s 476 Oilier Courts or public servants are not 
speaallj provided for They are in the category of ordinary complainant* Where it is the Court or public 
senant that wishes to prosecute, sancuon is not required All that i* vi anted is the complaint of the Court or 
public servant, 1907 U. B. R. Cr. P. C 1 = 6 Cr. L.d. 25. Where an Assistant Collector trying a rent suit came 
to the conclusion that the plaintiff had committed penury and submitted the record* to the Collector and 
District Magistrate for starting a case under s. 193 I P C Held that the Assistant Collectors order cannot 
be regarded as one under -s 476 and it fell within the definition of complaint so that the Collector and District 
Magistrate bad power to act upon it under this section, 26 A 511 where 23 A. 219 is followed 

15. Where there is a complaint, Magistrate mast be presumed to act under el. {a) —Where a com 

plaint IS made to a Magistrate, the Slagistrate takes cognizance under sub<ec.(a)and not sub-sec. (c) even though 
he may record on the complaint that he acts under sub^ec. (r), II Bnr. L. R. 250 = 4 L. B. R. 300 = 8 Cr. L J. 
505; 9 Bom, L. R. 212, 11 P. R 1911 = 32 P. W. R 1911 = IK P L R 1911 = 12 Cr L J. 217; 7 8 L.R.77 = 
15 Cr. L,J.38g. 7^ 

IS-A Stamp on complaint and process fee.— A peiition of complaint m a non-cognizable case pre- 
sented to Cnminal Court must bear a stamp ol | rupee See the Court Fees Act VfT of HWO'Sch. II, Art 
1(5,. Where a complainant being liable, under Rule l| of the H C Cr Cir.p 7, to pay proce&-fee, neglects 
o- reiuses to pay the same, the Magistrate should dismiss the complaint unless he considers that there should 
be a prosecution in the interests of the public under this section, Ratanlal 491 See s 204 

16. Magistrate bound to take cognizance npon a proper complaint— (i) Magistrate has no option —The 
use O! the term “may take cngnirance ot any offence” in this section does not make it optional with a Magis- 
trate to hear a complainant but refers rather to the action of the Alagistrate in taking cognizance of an offence 
in either of the specified courses in which the facts consiituting the offence may be brought to his notice He 
IS bound to examine the comiilamanr, and then can either issue sumenons to the accused or order an 
inquiry under s 202 or dismiss the complaint under s. 203, 13C. 334; also Ratanlal 363; 29 & 410. Srral^o 
Notes under ss 200 203 (ii) Complitnanl not going to Police is no ground for not taking cogmzanet — 

A Magistrate cannot refuse when properly called on to do so, to exercise junsdiction merely on the 
ground that the complainant might reasonably have had recourse to the Police instead of the Magis- 
trate, 12 B. 161; 11 W. R. 36. t»jf) Distnet Magistrate not acting — A Subordinate Magistrate is not 
precluded from taking cognizance of a formal complaint vrtien the Magistrate of the distnct has refused to act 
upon communication received through post regarding the same subject matter Such refusal does not amount 
to dismissal of complaint, 1S99 A. W. N. 201;^ Weir II, 1I9. {j’)Offence requiring severer pnntshmerL—\ 
Magistrate duly empowered under Wr O/ww of 1878, cannot refuse to take up a case on the ground that 
tie gravity of the offence required a severer pumshmeut than the Magistrate could infict, Ratanlal 373 
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[v) Magtsb-alt cannol (Uthne jtirudtction becaust number of others jointly concerned tnihe offence have been 
fOn7ncted.-~h Magistrate cannot decline junsdiction and refase to issue process in a case where there has been a 
legal complaint against persons concerning whom there is prtma fane evidence It may sometimes be expedient 
for the authonties to stay their hands after a certain number of people have been convicted but if the persons 
offended against claim to have tned the persons against whom there is evidence, there is no provision of the 
law which can prevent the case from proceeding 13 C. V N 101 See also Notes under s 200 {vi) Must not 
merely accept the conclusion of the Police —When a person appears before a Magistrate and states that an 
offence has been committed and requests that it might be investigated by calling and examining his witnesses 
this IS tantamount to a complaint which the Magistrate is bound to inquire into He could not avoid the res- 
ponsibility of making the inquiry himself merely by accepting the conclusion of the Police on the subject H C. 
707 Jir/also 10 C.7i , i C. W N, 221 {vn) Illegality of arrest — Wherea Magistrate refused to take cogniz 
ance of a case on the ground that the accused had been improperly arrested and brought before him it svas 
that the Magistrate w as bound to take cognizance of the offence as the question whether the officer who 
effected the arrest was acting withm or beyond his powers does not effect the question whether the accused were 
guilt) or not of the offence with which they were charged 2S M 121 See also Note IS to s.54 at p 
and Notes to s 200 

17 Receiving complaint is a Jadlclal act —A Magistrate taking cognuance of a complaint and issuing 
a summons thereon acts not minxstenally but judiciotly 5 B B C. R Cr Ca. 29 

18 Complaints nnder other Acts —Prosecutions under miscellaneous Acts and persons by whom they 

must be instituted. {fThe list « not exhaushte ) 

Act XXI of 1BS7 {Cultivation of poppy m Bengal) s 2e— By Deputy Agent Sub-Deputy Agent 
Collector or Abkhan Officer 

let III of 1877 {Registration) s. 83— By or with the permission of the Inspector General Branch 
Inspector-General in Sind the Registrar or Sub-Registrar withm whose district the offence is committed 

let XT of 1879 {Rangoon Port Commissioners) s 7a— Commissioners or any person authorized by them 
in this behalf 

Act II «f 1880 {.Burma District Cess and Rural Police) s J8 —By order of or under authont) from the 
Deput) Commissioner 

Act Til of 1S60 {A/erehani Shipping) s 5 — B> or with the consent of the Local Government 

Act XT of 1681 {Factory) a IS —By or with the r^evious sanction of the local Inspector 

Act Tl of 1882 {Indian Companies) s 218— fi> the offiaii Liquidator 

Act XII of 1882 {Salt), s, II —On the complaint of an Assistant Commissioner or other Salt Revenue 
Officer not infenor to Sub-Inspector 

Act XX ot it82 {Paper Crirreniy) s 26— By the Head Commissioner Commissioner or Deputy Com- 
missioner of Paper Currency 

Act XXI of 1883 {Indian Emigration) s 86 —The officers mentioned in s. 96 

Act X of 1887 {Native Ptssenger Ships\ s 48 —At the instance of tlie officer appointed to grant cerii 
ficates or Chief Customs Officer 

Act XT of 1889 {Official Secrets) s 5— Consent ol Local Government or of the Governor-General m 

Council 

Aci XIY of 1895 {Pilgrim Ships) s 53 — penalties under this Act shall be enforced only on informa- 
tion laid at the instance of officers appointed to grant certificates or at anj port or place where there is no such 
officer at the instance of the Chief Customs Officer 

AetXIIof 1896 (ZTxfijrf) s.67— A Courtshall nottake cognizance of an offence under any one of ih-J 

following sections of the Act, Mz , 45 46 47 48,49 51,52 and 53 except on the complaint orreport of the Col 
lector or an Excise Officer and unless the prosecution is instituted before the expiry of six months next after the 
commiss on of such offence 

Act YI of 1898 {Indian Post Offees), s. 72.— No Court shall take cognizance of an offence pumshible 
under an) of the provision.-, of ss. 51 53 54 cLln) ind (5) 55, 56 58 59 6J 64 65 and 67 of the Post Office Act 
(VI of I89SI unless upon complaint made by order of or under authority from the Director-General of Post 
OfT CCS or a PostmaslerGeneral 

Aei Til of fast {Jndtan Steam Ship edci) s 9— No Alagistrate shall try any offence u ider the fndnn 
Steam Ship Act unWs he is i Presidency Magistrate or Magistrate whose powers are not less than those of a 
Mngisirate o! the f rsi class. 
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Act Tin of 1B99 {I^trolfum-Ael), s. 9t —In President:} towns — Frestdenc} Magistrates and elsewhere 
first<Iass Magistrates where specially empowered are competent to try cases under the Petroleum Act, 18<>9 j . ^ 
Act T1 of i8S2 {^Companies Act), ss ta— 50— Under the Punjab Government Notification No 3, the 
Registrar of Joint Stock Companies is empowered to authonze any person to institute complaints of offences 
under the Companies Act, 1« P R. 1916 — 17 Cr. L. SI lo. Ca. 962. 

Act XTl of 1908 [Regtslraltott Act) ss 82 and 63 — B} or witli the permission of the Inspector General, 
the Registrar or Sub-Registnr within whose local jurisdiction die offence ts committed, see also 38 A. 334 

18*A. As regards offences under s 20 of Cattle Trespass Act, a Magistrate can take cognizance upon 
receiving complaint, 21 Bom. L. R. 1084 = 44 B. 42. 

111.— CLAUSE (^)-COaHlZAHCE UPON POLICE FEPORT. 

19. What amoants to a Police report.— Police reports include all kinds of Police reports and not 
m^^relv Charge-sheets or formal repiorts under Chapter XIV in cognizable cases (1904-06) U. B. R. Cr. P. C. 25 es 

I Cr. L. J. 1047; 29 C. 417. A Police report in a non-cogmzable case is a Police report within the meaning of 
cl (1 \ (d) and there is no authonty in the Code for examining the Pobce-ofEcer submitting the report as if he were 
a complainant, 1911 U. B. R. 19 = 16 Cr. L. J.97. There is no reason or authonty for limiting the " Police report 
for the report mentioned in s, 170 and the preceding sections of the Code, b 155 shows that Police 
officers are empowered to investigate a noiKognizable case, provided that they act under the orders of a 
Magistrate having power to try such a case and, as a natural consequence, they can send in a report under s 173, 

II A. L. J. 331 = 14 Cr. L. J. 216. Police repon includes also a report unders.62,3P.R. 1910 = 35 P. W. R. 1909 = 
11 Cr. L. J. 150. i^rNoteli unders -tiUifAJatp 9ands. 173 Where a Pohceoflicer carrying out the orders 
of the Magistrate under ss 87 and 83 on being obsuucted. sent a pnv^te person to inform the Magistrate 
of what had taken pbce , and the ^(ag 1 Strat« thereupon sent the Senior Inspector to take up the case, instructing 
him at the same time that he should take the statement of the attadiing Police-officer as the hrst information of the 
occurrence and fonv ard the same to him (the Magistrate) for cogniance to be taken under this section, hetd that 
the proceedings thus instituted were proper and legal 29 C. 417. But in 26B. 150(F.B) it is held that tliere is no 
section in the Cnminal Procedure Code, 1398, which empowers a Police-officer to make, of his own motion, any 
report to a Magistrate m a non-cogmzable case, hence where he hies a formal complaint in sudi a case, he cannot 
be said “to make a report' and his complaint falls within the definition of ' complaint’ ms 4 So the Magis 
trate will be taking cognizance in such a case under subcl (a)of sub-sec. (l)of s 190 and not under subcL (5) ol 
the same sub-section It is doubtful whetlierbythe present amendment by doing away with the word " Police 
report and substituting the words “ upon a report in wnting by any Police-officer the Legislature intend to 
do away with the technical sense in which the word ‘ Police report is understood by the Bomba> High Court 
andthereb} to overrule the Bomba) decision m 20 B 190. If this be so then the report of a Police-officer in a 
non-cogmzable case will have to be regarded as a report under cL (5) and not a complaint under cl (n) and the 
Magistrate will not have to toUow the proceviure under s 200 but see 46 C. 807 and 828 C. W. N 490 whicli holds 
thai'a'^lagistrate by section 190 (i), (6) can take cogiiizance both in cognizable and noncognizable offences 
upon a report such as is mentioned in section 190 (I), (6). 

20. Police Challaa la the Panjeb.— A Police challan is a Police report of Uie laci constituting an 
offence, with the further incident tliat the accused and the witnesses accompanj the report. Tfierefore a Magis- 
trate is competent to take cognizance of the offence of working an illict sull, under Act XII of 1896 on the 
challan of a Deput> Inspector of Police who ts also an Excise Officer in the Punjab See 22 P. R. 1900 and 8 P. 
R. 1901 ; see also 9 F. R. 1903 , 15 F. R. 1837 and « P. R. 1893. 

21. Magistrate not bound to take eognlzaueean Police reporL — A Alagistrate having before him a 
Police report submitted under s. 157 (i) maj determine as he thinks expedient cither to take no furtlier steps or 
to take congmzance of the offence under cL (5) to this secuon or to proceed under s. 203, Weir II, 119 and 150. 

A Magistrate is competent to refuse to initiate proceedings on a Police report in a case In which there is no 
complaint, but only a report to the Police , and if he wrongl) makes an order for the dtsdiarge of the accused 
under s. 253, his order is to be taken as one refusing to tniuate proceedings under this seaion and the High 
Court will not revise such an order, 1 A. L. J. 409 But where tlie Police have reported the case as true and the 
Magistrate believes m Its truth he cannot decline toorderajudiaal inquiry, merely because iiihis opinion there 
u no chance of a conviction and no useful purpose would be served by the inquiry He is bound to examine 
the complainant and issue process, 29 C 410. 
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21-A. Keportof aPoIice-ofDeer laBomba; aPrestin^ ft-wonanvnder a. 10 {l) of the Bombay Prevention 
«f FrostUetion Act, 1923.— An arrest by a Police-officer, who is not specially authorized in this behalf b> the 
Commissioner of Police m Bombay, under s. 10(1) of the Bombay Prevention of Prostitution Act, without a 
complaint for an offence under s 3 of the Act, is illegal, and the Presidency Magistrate has no jurisdiction 
unders ISOofthe Code to try the woman forthe offence unless a complaint within the meaning of s 4(l),(A)is 
before him because in the City of Bombay a valid report by a Police-officer of the kind contemplated by cl (f) 
ofs 190 can only be made (1) in the case of cognizable offence and (2) when it contains information of a 
cognizable offence which he has been authorized by the Presidency Magistrate to investigate, 26 Bom, L. R. 1225. 
See Notes on s 4 (A) 

22. Duty of Magistrate when Police report defeetive.— Section 173 indicates what a Police report 
should set forth and provides that it should among other things set forth the nature of the information Where 
the Police report was absolutely silenfon the 'point, the prosecution instituted on such a Police report was ><61 
aside 37 0 49. In this case no cause w as show n against ffie rule The Police report referred to is the report 
under s. 173, ir one made by the Police after they have investigated the case and ascertained the fact and 
come to the conclusion that there were sufficient materials to justify forwarding the person reported to the 
Magistrate When a Magistrate took cognizance on a report whidi fulfils none of these conditions, his order 
may be set aside 5 8 L. B. 1 = 19 Cr. L J. 92. If the Police report is defective, the Magistrate may treat the! i 
report as a complaint, in which case he would have to call upon the Police-officer to appear and substantiate! ( 
the report on oath 18 G. V. N 1049 » 13 Cr. L. J. 691. 

23 Maglstr&te taking cognizance of case on information derived from the Police report acts nndec 

cl. (b) —The Police report need not set out the name of the accused person to give the Magistrate jurisdiction 
to deal with him under cl (n) or (A) 1903 U. B. R. Cr. P-C. 1. A Magistrate after perusing a Police report 
which set out that proceedings should not be instituted against two persons, directed the prosecution of a third 
person, held, that the Magistrate had not acted under cl (c) and no transfer was necessary, 1907 A. \7. N.93 b 
S Cr. L J. 275. Where during the investigation on a Police report of an offence against L, the Magistrate 
considenng that one 5 also should be joined as an accused person, issued process to lum and tried and con 
victedboth that the Magistrate took cognizance ot S's offence under cl (A) and not under cl (c) of 

sub-sec (I) of this section and was therefore not bound first to take action under s 191, 9 R. L. R. 65n 14 Cr. L. 

J. 290. Although a Magistrate not empowered under cl (c) ot this section cannot take cognizance of an offence 
on his own motion he has the powers on receipt of information from the Police to order the prosecution of anv 
person, who, m his opinion, ought to be put on the tnal , a forlxort he can after taking evidence, know whom 
the police ought to put up before him and order such person to be put up before him, 4 L B. R. 137 7 Cr. L J. 

414. A Magistrate may take cognizance under this sertion of an offence brought to his notice by a Police 
report which affords ground for suspicion that an offence has been committed , but, as a matter of sound judicial 
discietioii, a Magistrate sliould not so proceed and direct that the person suspected be tried until some person 
aggneved has complained or until he has before him a Police report on the subject based on an investigation 
directed to the offence to be tried, 14 C 707 (F B ) When a Magistrate received a paper by post to the effect 
that certain Chovvkidars had committed an offence and the Magistrate then and there sent the paper to the 
Police for inquiry, who sent a report suggesting the prosecution of accused and thereupon the Magistrate 
took proceedings under s 204, held that it must be presumed that the Magistrate acted upon the Police report, 
llA L.J 331«14Cr. L J. 218. 

24 Magistrate tahing cognlzanee of case on Police report directed by himself acta under cl (bV— 
Where on a complaint against certain persons to a Magistrate an investigation is made by the Police and a 
report made to the Magisuatc implicating several other persons not mentioned in the complaint, and if the 
Magistrate thereupon lakes cognizance of the offence against ihe persons not mentioned intheongmal com- 
pbint he does so under cl (A) and not under cL (c) of this section, so that s 191 does not apply to such a case, 
saw. N.864. 

29 Appellate Court re*trylsg a case Itself^ acts under this enb-sectlon. — Where a Magistrate acting 
under v 423 (1) (6) sets aside on appeal the sentence of the onginal Magistrate and tries the offender himself the 
Magistrate acts under sub-sec (A) and not (r) as he Ins before him the Police charge-sheet stating all the facts 
30 M 328 , 

— A leltcr wriiten to the Supenntendent of Police to his supenor charging a Police-officer with 
e*loril>nwas placed Iwforc n Magistrate who issued a n arrant on die strength of It Without ezaminiiij, thi. 
Sup<“tlmcn<lent held ihe letter w as not a Police report but a complaint, 20 Cr. I.. J. 679. 
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lY —CLAUSE ({r)-INFORHATION, KHOWLEDGE OR SUSPICION 

M IpplicAtlen of cUsie (c) It for Tladleatloa ef pablle Jnitlee —Clause (c) of this section applies 
only to cases In which a private individual who Is Injored or a^gneved or someone on his part does not come 
forward to make a formal comphint It Is a provision of law for enabling a public official to take care that 
justice may be vindicated notwithstanding that the persons individually aggrieved are iihwilling or unable to 
IM-osecute SB. L R.374=:1SW R 37 

37 Sosrcei of Inforraatlocu— (n) CoMtiumca/ioH through post— A communication received by a 
District hfagistrate through post is not a complaint but it is an information coming under cl {/) of 
sub^sec (I) and may be acteiTuiioii by^uUTMaglstnite if he choose but he is not bound to deal W'lth 
It judiaa’ly 1899 AWN 201; 11 W R 1 It is competent to a Magistrate to receive and take action on 
petition relating to cnminal charges when transmitted to him by post whether the Magistrate should do so or 
not is a matter withm the Magistrate s discretion In each particular case The language of cl (c) viould clearly 
cover such a case— even an anonymous letter being Information received from any person other than a Police- 
officer Weir 11, 149 5kralso4M L.T 481 The opinion was expressed that a Magistrate not speaally 
empowered under s. 190 {e) cannot issue a warrant for the arrest of a person in the absence of a complaint and 
on the information contained in a telegram to him from a would-be complainant 

(4) ylnouymous polihoit —Where a Magistrate lakes cognizance of a case on anonymous communi 
cation he does so under cL (c) of the section and the accused is eniitled to ask for its transfer to some other 
Magistrate 3 C. W N 65 

(f) Cogntittnee ctf a case upon tngutry held by Sub'Stagtstraie — When a District Afagistrate takes 
cognizance of offences under ss. 161 and 116 I P C , on an inquiry held by a Subordinate Magistrate which 
was directed to consider an altogether different question held that the case was instituted in the manner 
desenbed in cL that the Magistrate was on the objection of the accused debarred from holding the trial 

himseU 3 C. W N 362 

(rf) In/omtalion reettced /rotn another Magtstraie —A Magistrate takng cognizance of an offence 
on information received from another Magistrate acts under cL (e) and the accused is entitled to have the 
case transferred to another Magistrate tO P W R.19f4Kl5Cr L J 261 

(e) Meaning of in/oniiatioti received /row person other than a Pottee-offieer— Section 190 (c) cannot 
possibly include a case of information derived from the Police and does not oblige a Magistrate acting on such 
informationtoadoptthe procedure unders 191 3P R 19i0a35P W R 1909all Cr L J ISO The expression 
liiiormation received from any person other than a Police-officer in s. 190 (1) (c) clearly means only such 
information as does not constitute a complaint or a Police report Per Irw in 0 C J in 14 Bor L. R 250 w 
4L.BR.300 Note 23 

28 Illegal order of District Judge directing the prosecution of a person Is not Information.— The 
order of a District Judge as a civil off ccr directing tl e prosecution oi a m nor under tl e Guardian and tl irds 
Act cannot be regarded as informal on w lU in the meaning of cl (c) as h s order was illegal and there was no 
vuthonty for the prosecution 87 P L B 1910^11 Cr L J 602 See hovever 11 Cr L.J 736 (Barma) 

29 Has Magistrate no power to take cognizance on information derived by himself In another pablle 
capacity?— In 37 C 221 it vas following 10C.W N 775 that a Magistrate who has received information of 
an offence in another publ c capacity eg as manager of an encumbered estate cannot act on it in his capacity 
o a Magistrate and take cognizance under s 190(1) (e>, If the ^lagistrate desires to institute proceedings he 
should follow the ordinary procedure and have a proper complaint lodged CuICarvdlff J was of opinion 
that the ruling in 10 C W N 775 went too tar Where a Alagistrate is personally intereste I in a case he cannot 
under s. 556 try it or commit it for tnal without speaal permission but the line is drawn at trial or commitment 
and does not go the length of impeding mere cognizance of enme. See 12 C. W N 438 Hut 43 V 709 agree-, 
walh the opinion of Carnduff J and holds that the fact that a Magistrate who happens to be al-o the 

( / presidert of the District Board receives in the latter capaaty information as to the commission of an offence 
I by a servant oI the Board does not debar him from taking cognizance of the offence unders. >90 cL (r) of 
1 the Code. 10 t W N 775, dissented front. 

And m 2 p 459 it was 4cWthat where the Distncl Registrar was also the District Magtstrate and found 
that a document in an appeal before him, was a forgery and ordered the prosecution of the appellant under 
S.471 1 P C. held that although ihe bistna Registrar was not a Coun within the meaning of s. 476 he could 
as District Magistrate take cognirance oi the offence under s. 190 <lk(r). 

30 Cognizance ef ease pnt up before him by the order ef another Magistrate bonder cl (c) — A 
Magistrate passing orders tor the issue of summons gainst the accused in a case placed before him by an order 
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of the Collector to the effect that the case should be put up before ihe-Magistrate for the issue of necessary orders 
takescognizanceofthe case iindersub<ec.(f) 12C.W N.433c=7 Cr.L.J.224. also H Bar. Ir.R. 327 = 9 Cr. 
L. J. 64, The Police reported an information of thett lodged against the petitioners b> S\o be false and 
recommended the prosecution of S, the Deputy Magistrate in chaig;e on receipt of the Police report ordered a 
judicial inquiry although there uas no complaint 1>) and made over the case for disposal to another Magis- 
trate fi who issued summonses against the petitioners , held, that the first Magistrate who really contemplated 
taking proceedings against the accused was the Magistrate B and that it was clear that he did not act either 
upon a complaint or a Police report and although (f) did not strictly apply it was desirable that the case should 
be tned b> another Magistrate IS G. W. H. 79Sssl4 Cr. L.J. 423. Where a District Magistrate holding an 
inquir> under the Land Revenue Code, comes to the conclusion that a case had been made out against the 
accused under ss. 161 and 162, I P C, and after obtaining the sanction of the Government transfers case to a 
Subordinate Magistrate JJeld that it was the District Magistrate who took cognizance ol the offence and not 
tl e Subordinate Magistrate, 7 Bora. L R. 637 s= 2 Cr. L. J. S82. 

31. Vh&t the Information mnat contain —To jusufy a Magistrate in taking cognizance of an offence 
under s 190 (c), upon information received from any person other than a Police-officer, the information need not 
contain all the allegations necessary to be proved to estabhsh the offence , it is sufficient if enough is alleged to 
lUhtiiy the Magistrate m dealing judicially with the matter, 33 C. 1076. 

32 It a Magistrate acts on lasnfflclent Information, High Court may stay proceedlngi In the absence 
of evidence,— Where prosecution against one B under Mo Opwm Act, having failed, tlie District Magistrate 
without any further information on that subject directed proceedings to be taken against j" and his servants, the 
consignorsof the (opium) parcel, and that they should beheld by a Sub-Magistrate, and that ” when the case 
was disposed of, the record will be pul up before the District Magistrate for executive ectton. that the 

District Magistrate having himself instituted the proceedings took cognizance of the offence under cl (o), and 
by the fact of hi» having directed that the trial should beheld by a Sub-Magistrate, his action cannot be 
regarded other than that of a Magistrate actmgjudicially, and that the proceedings having been taken without 
any evidence at all should be stayed 4 C. W. H. 825. Where a Revenue Officer who is also a Magistrate 
himself institutes proceedings under cL (r) and directs one of his Subordinate Magistrates to proceed with the 
trial the action of the Revenue Officer certainly cannot be regarded, as other than that of a Magistrate acting 
ludiaally, 4 C. W N, 823. Sec also 9 Bom. h B, 212 = B Cr. b. J. 202. 

S3, Procedaie on getting Information ->-(«) Magxitrate bound to record the tn/onnohoitott which he 
Where a Magistrate takes cognizance of an offence on information from any person, other than a Police 
Officer, he should at least record the information on which he has acted though it mny not be obligatory upon 
him to disclose the sources of his information But where ihe Magistrate is himself directly interested in ilie 
case as the \gent to the Court of Wards he was held not competent to act on the mformntioti which has reached 
him as such agent and to issue warrants, as by so doing he was practically nnking himself n Judge m his own 
case, 10 C W. N. 775 =. 3 Cr. I, J. 473, where 3 B. L R- 274 and 13 W. R 1 ire followed. 

(3) ,S<J tnttch of the tn/ormalion ihoutd be recorded ai to make out a pnma facte eaie 
tions or how much of the information should be recorded by the Magistrate in such a case, it is difficult to lay 
down in general terms, but when it is found that the recorded information is suRiaent to Justify die Magistrate 
in considenng that a pnma facie case has been made out, the High Court will not interfere with the 3fagis 
trite’s action in taking cognizance under s ISO(r) 33 C.1078. 

(c) No power to adimmiler oath to a person from whom PTagtslrate seeks tnjormation —A 3f3gis 
true wishing to ascertain whether there were sufficient grounds for his taking action under cL {c) of this 
Section agaiast some person not before the Court has no authon^ to administer an oatli to a person from whom 
be seeks iniormauon, and the person so examined Is not bound by any provisiun of law to speak the truth, 

27 C. 453 , 7 M. L. R. 63 = 12 Cr. L. J. 326 

(tf) Magtslrate must inform ihe accused that he ts entitled to have the case transferred Sees 191 
md Notes thereto 

34, * Knowledge.'— A gratuitous susptaon or bebef founded on private information contained in an 
anonymous i^tiuon Is not ‘ knowledge A Magistrate is bound to disclose the inlonnation, private or otherwise, 
on which he has issued a warrant for the arrest o! the accused, 4 B. L. R. Appx 1 = IS W. R. 1. 

35. Taking cognUanee nnder cl. (c) does not deprive Magistrate of JarUdletlon to try.— This section 
very clearly siiows that ihe mere fact that i Magistrate v»lu.is authorized under cL (r) to take cognizance 
<*f ofIence*v Ins direcietl tlie institution ol proceedings upon his own knowledge or upon his own suspicion 
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in— ACTS OF THE GOVERNOR OF FORT ST GEORGE IN COUNCIL. 


Period 

OF I IMITATION 

1 Year 

Act 

Section 

Title of the Act 

j Remarks 


1 

1889 

IV 

1 42 

Salt V A 


Do 

1873 

I 

9 

Wild Elephants 


Do 

1886 

I 

72 

Exase 

' 

Da 

1886 

II 

87 

Madras Harbour 


Do 

1838 

III 

81 

Madras City Police 


Do 

1904 

III 

452 

Madras Cuv Muniaixilitv 


Three months : 

1 1888 

III 

1 81 

1 Madras City Police 


Ten dajs 1 

1 1866 ' 

II 

16 r 
c 

1 Cattle Disease 

1 See Amendments 


IV -ACTS OF THE GOVERNOR OF BOm'^AY IN COUNCIL. 


Six months I 

1879 

VI 

87 1 

Port Trust ^ 

See Amdndoients 

Da 

1838 

111 

514 ' 

Bombay Municipality 

See under 3 ntontbs 

Do 

1 1890 

1 II 

81 

Salt 

See Amendmenfs 

Do 

I 1890 , 

IV 

80 

Distnct Police 


Do 1 

1891 1 

n 

33 

Steam Boilers 



1878 1 

V 

67 1 

Exase , 1 

See Amendments. 


' 1867 

VII 

42 ' 

Distnct Police ' i 


Do , 

1873 

VI 

82 

Distnct Municipalities 

See Amendments. 

Do 1 

1888 

HI 

614 

Bombay Municipality 

See under 6 months 
above. 

See Amendments 

Eight davs | 

1867 

VIIl 

1 

Village Police 

1 


V— ACTS OF THE LIEUTENANT GOVERNOR OF BENGAL IN COUNCIL 



1864 

VII 

37 

Do 

1873 

VII 

72 

Do 

1879 

III 

12 


1866 

IV 

99 

Da 

1884 

m 

3»3 


1888 


419 


1690 

III 

I42 

" Do 

1691 

II 

96 

Two months 

1880 

L 

VIII 



Salt 

Excise 

Steam Boilers 
Calcutta Police 
District MuniapaUties> 
Calcutta Municipality 
Calcutta Port _ 

Calcutta Hackney Carnages 
Contagious Disease Animals 


See Amendment? 

I Do 

See Amendment? 

See Act IV 1894 s Ss 

, J^mendmenis.— 


191. When Magistrate takes cognizance of an offence under syb-section (I) clause (fj 
of the preceding section the accused shall before any evidence is taken 
Transfer or commit- be informed that he is entitled to have the case tned by another Court and 
of'am^d. if the accused or any of the accused if there be more than one objects to 

being tried by such Magistrate the case shall instead of being tned by such 
Magistrate be committed to the Court ol Session or transferred to another Magistrate 

Rotes.— 1 What amotmti to taklo^ cegnlianco under cL (c) of s. 190, see Notes 3 anti 27—33 to s ISO 
2. Aecnied must be informed of his right to claim transfer— His silence fa no waWer.— These 
words shait ts entitled are mandatory and a Magistrate cannot refuse to t»mply wilh them 

IS A SiS. Silence on the part of the accused to take any objection is to tlietrialbya Migislnte la "5 
cognizance of the case against him under cL (c) in the face of the obligation imposed on the Magistrate oy 
law to Inform the accused of his right to object to the trial by such Magistrate cannot prejudice him ^n 
there cannot be aoy waiver of his right In sudi a case 3 C. W N 279 See also 6 C. ff N 802. The 
accused U he elects to l,e tned b) nnolher Court n ust signif) his election before any esidence is taken 
y^P R 189«atp.83. 
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3. Oniftiion to Inforra the •ceoted of hit rijlits nnder the testfea, net mere Irrejslanty.— This 
€eciion IS a modification of the same section of Act X of 1682 as amended by Act III of 18SI, and it ts now 
made clear that the accused shall be informed of bis nght to be tned bj another Court and that an opportunity 
must be gnen him of tnaking his choice before any e\idence is taken. Such an omission cannot be held to 
fall Mithm the proMSions of s. 537 especial]> when he Magistrate had interested himself very con 
sider^bl} in preparing the case against the accused, IS P. R. 1898< When cognizance has been taken 
under cL [c), the accused is entitled to have the case transferred and the Magistrate has no option 
or alternative but to grant such application of the accused or commit him for tnal A Alagistrate who, not 
withstanding an ^ipphcation by an accused for transfer, proceeds to hear the case, acts without jurisdiction and 
any error or defect inliis procedure is not cured by s 537, 13 A. 345 A Magistrate is not competent to try the 
case until he has informed the accused Omistion to inform will invalidate the convictioa,6 P. L, R. 333 (1905) , 
381.212; SN.L.R.113s 4 Bnr. L, T. 359 a 13 Cr.L.J.53. The fact that the Magistrate did not inform the 
accused that he was entitled to have the case tran>feiTed, is a ground for hav mg the proceedings set aside, but 
not for making an order for transfer, Weir II, 151. Where a Cantonment Magistrate warned the accused that he 
must not tie his buffaloes in a certain spot.but the accused persisted and the Magistrate on a local inspection 
finding the place filthy, charged and convicted the owner on his own personal knowledge I/t/d, the mere fact 
that the Magistrate had made a local inspection did not debar him from trying the charge, provided he acted 
on independent evidence before convicting the accused. But if the Magistrate intends to proceed on his own 
knowledge without taking any independent evidence, he must conform to the provisions of this section and 
hence the conviction and sentence vv ere set aside as illegal, B P. R. 1905 ss 2 Cr. L. J. 45. Seg also 3 A. L. J. 694 >=• 
1906 A. W N. 303 -t 4 Cr. L. J. 374. In 31 P. L. R. 1905 » 2 Cr. L J. 187. the Punjab Chief Court m quashing a 
similar conviction observed “that the brevity permitted in a summaiy tnal does not mean that there shall be 
no tnal at all or that an accused can be heavil> fined at a Magistrates discretion on a personal knowledge, not 
withstanding that the law gives the accused the nght of demanding that his case should be tried by another 
Conn 5rralso84 P. L. R. 1905^2 Cr. L J.365,f0C W. 11.775, 21 A.L.J.89.41 A. 164 (22 Cr. L J.319 

4 * Trial ’ ef a ease does not Inelade preUmlnary Ingelry and Magistrate may commit to Bessisni on 
ebjeetioa.»When a Magistrate is empowered to make a commitment of a case within hts cogniaance he 
cannot do so without holding a preliminary inquiry, aforhon, when the case is triable by the Court of Session 
exclusively, 21 A. 109. Tlie right v tew appears to be that the accused are only entitled to object to a tnal by 
the Magistrate taking cognizance under cl (r)ofs 190, but the Magistrate is not bound to transfer the case he 
may elect to oammit it to the Court of Session, 22 H. 148 ; 26 C. 786. 

5. Accused not eoCltled to choose hbown Court— All that the accused is entitled to under this 
section IS to have the case tried by mother Court The section gives the icccused no right to select or deter 
mine for himsell by what other Court the cise is lo be ined TB 0111 .L.R 637=:2Cr.L J.582 See22K 148. 
Note above 


6. Applicability of the section (0 proceedings under Chapters Yll and Xlll.— 11 a Magistrate 
proceeding under s. 110 Ins received inforiii.itioii other thin under cL («) and (d) of s 190, he is not bound 
toiniormthe accused tint he is entitled to have the matter heard by anoUier Court, 27 A. 172 Out the 
principle that no man ought to be a Judge in his own case would apply, if a Magistrate instituting 
proceedings acts or relies on his knowledge of the chvracter of the party proceeded against 29 C 392 
See Note 15 at p 182 .and also 24 A. 151 and 1904 A. W. N 206. 

7. Appellate Magistrate taking cognizance of cate and re-trylng need not transfer SOM 238. 

Note 2a at p -178 

8. Magistrate takingeogalzancecaBuotbear appeaL— A Subordinate Magistrate who took cognizan e 
of a c i-e under <ub-»ec (t ), (<•) of s 190 could not .dter becoming District Magistrate hear an appeal from a 
conviction in tlie cose vvlndi was tried by another Suborvlinaie ^lagistrale without following the procedure 
laid down by llii' '•ectioii, an appeal being part 01 the trial for an oSence, 12 C W. H. 433 b 7 Cr. L. J. 224. 
But V Mvgistrate who did not take cognizance or directed a local investigauon but merely directed the issue 
ot summons holding that the invoiigatmg Magistrate hadnot given satisfactory re.asons forrecomrnending the 
d 1 sm 1 ss. 1 l of the complaint is not incompetent to hear the appeal on co ivicUOii,36 C.869. See aLo 1899 A. W. H. 
74, uidcompvre 16 & 121; 12 M. 451 j 33 C. 44 { 1895 A.W.N.23B;13C.975. 
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. 192 . (1) An> Chief Presidenc> Magistrate, District Magistrate or 

Ma^totes^ ^ Sulxin isional Magistrate may transfer any case, of which he has taken 

cognizance, for inquiry or tnal, to any Magistrate subordinate to him 
(2) Any Distnct Magistrate jna> empower an> Magistrate of the first class who has 
taken cognizance of any case to transfer it for inquir> or trial to anj other speafied Magistrate m 
his district who is competent under this Code to trj the accused or commit him for trial , and 
such Magistrate may dispose of the case accordingly 

Notes.— 1. at Note the difference belweett sub-secs ( 1 ) a«£/(2)— {a) Under sub-sec (1) 

the transfer may be made to any Magistrate subordinate to the transfemng Magistrate while under sub sec ( 2 ) the 
transfer must be made to a specified Magistrate competent to try the accused or commit him for tnal (4) Under 
sub-sec ( 2 ) any case maj be transferred while subsec ( 2 ) seems to contemplate such cases onlj where there 
IS an accused and he is to be tned or committed excluding cases under ss 144, 14S, etc See 1C W. N. 821 
and 36 C. 370. 

{it) Distrtci and Sulnityistonat Sfagtitraies have co-orduiale jurtsdtehott as regards cases fending 
before Magistrates subordinate to lattei — Under this section the Distnct Magistrate and the Sub-diMsional 
Magistrate ha\e coordinate junsdictionas regards cases pending before Magistrates subordinate to the latter, 
and whatever the Magistrate of the district might do with regard to offences committed in the district, die 
Divisional Magistrate is competent to do with regard to offences within his local junsdiction, 4 A, 366. See 
al:o 12 A. 66. 

(liO Orders uot wUhxn the scope of the sechon —It is not competent to a Oistnct Magistrate to 
direct a Subordinate Magistrate to dispose of a case, pending in the Court of the latter in a particular manner, 
eg , by comnutment, Weir II| 152 and Weir 1, 289. 

2 What ’eases’ nay be transferred —Though the words 'any ease' are veo uide, it is doubtful 
having regard to the position of this secuon In the Code, whether they do not apply eNclusiveb to criminal 
cases or cases relating to offences, 28 C* 709 at pp 716, 717. But in 33 C. 243, it was he/d that under diis 
section a Distnct Magistrate is competent to transfer any case cognizable by a Cnmlnal Court and his jioMer 
of transfer is not restricted to criminal cases only 

(rt) Casesund'rs 107.— A District Magistrate may under die provisions of this section transfer to the 
file of a first class Magistrate subordinate to himsell, proceedings which he had himself initiated under s 107 
though sudi Magistrate of the first class by want of local junsdiction would be incompetent to initiate sudi 
proceedings 24 A. 191; jr; also 31 C 3S0 , 29 C. 389; 28 G. 709 ; 92 C. 898 and Notes under s 107 

(4) Casesunders 110 — A Distnct Magistrate is competent under this section to tnnsfcr a case 
under s. no, 3S C.243 But iMjt where the Magistrate to whom the case has been transferred is not empowered - 
to decide cases under s. 110, BatanUl 838 , 1 8 L R.2 = 9 Cr. L J 246, and Notes under Heading \VI at 
p 212 

tf) Cases under s 145 — Hie words oi sub-sec (1) of this section are wide enough to include cases 
under Chapter \II The general power conlerred by this section and s. 523 upon Distnct and Subdivisional 
Magistrates IS not tahen au3> or cut down b> anything m s. I4S 22 C. 893 ; 26 U. 183 , 10 C. W N 1093 and 
2C L.J 6i4s= 3 Cr. L. J, 83. But a Magistrate of the first class empowered to transfer cases unper sut>-sec 2 is 
so empowered only to transfer an incjuiry or tnalreTating loan accusation or charge of an offence He is not 
competent to transfer cases under s 143 4 C. W. N. 821, ybf/tnvrd m 36 C. 370, jrr, however, s. 529 (/)and 

5 C. W. N. 686, where a District Magistrate transferred a case under s. 145 to a senior Deputy Magistrate to be 
disposed of by him or by any other Magistrate whom the latter may direct and subsetjuenti) the l>eput) 
MagLsunte transferred the case to anotlier Magistrate who finally disposed of it. Held, that tlie transfer under 
tins section was irreguhr, not being to a specified Magistrate, but by reason of s. 529(/), the irregubrit) did not 
vitiate the |iroceedings See Note 163 at p 306, 20 A. U J,213, 

(t/) Cases under ss 487 and S56—eg , cases falling under s 487 or s. 556, or cases uuliated by the 
Mdgfstrvte himself or in whicli he is a material witness, xre 1 B. L. R A. Cr. IS; 8 B L R. 422 (P.B ) , 2 C. 23 
— 25W R.67;99CS92|19M 863 j 94 C. 499, and 28 C. 727. 

3, When cuet may be transferred. — The section empowers the transfer of cises of which cognirancu 
It i-» l>et.n nken for {iHjuiry or uial 
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(a) Comptatnt may be transferred eten before tutu of process —'Vai term * case’ has not been defined 
in the Code,' but reading together s. 192 (1), cl (a)o{s. 190(1) and proviso (^) to s. 200, It is clear that it Includes 
a proceeding upon a complaint as soon as the complaint has been received by the Magistrate who takes cogniz- 
ance of the offence complained of Therefore a District Magistrate may, under s 528 on the application of 
an accused person, Withdraw a complaint from one Subordinate Magistrate and refer it to another Magistrate 
even before the first ^IagIst^ate has deaded to issue any process against the accused, 7 H. L. K. 97el2 Cr. L. J. 
437. Jfr.howe\er,27 C.798. 

(i) Part heard ease cannot be transferred — Where a Magistrate who has taken cognizance of a case 
and partly tried it finds that only an offence which a Subordinate Magistrate is competent to try has been 
committed, he has no power to transfer the case to the Subordinate Magistrate but must dispose of it himself, 

Weir II, 193. also 12 A. 66. 

(c) Transferred cases cannot be transferred — This section has reference onlj to cases of which the 
transferring Magistrate has taken cognizance,**, acted unders. 190 It has no reference to cases which have 
been transferred, 12 A. L. J. 277 s IS Cr. L. J. SS7 ; 36 A. 16S. This section confers no authority on one Subor- 
dinate Magistrate to refer to another Subordinate Magistrate a case referred to him for disposal, 7 H. H. C.R. Appx. 
XXXIIl Weir II, 151. Rut having regard to s 529 (/), proceedings would not be void, if the Magistrate acts 
in good faith, Weir II, 192 ; 4 C. W. N. 821. 

{d) S 192 (l)of the Code empowers a Magistrate to transfer a case or inquiry or trial but it does 
not empower him to transfer a case simply for the purpose of considering -i report of an investigation under 
s. 202 of the Code which he has himself ordered. The provisions of s. 193 or 202 do not entitle a Magistrate, after 
he has proceeded under the latter section to m-ike an order under the provisions of s 192, transferring the case 
for being dealt with under s 203 or 20I without a fresh investigation as contemplated by $ 20Z 29 C.|W. H. 908, 
4. Power to transfer eases which the Sobordinate Magistrate is not eompstent to try.— Though a 
complaint under s 20 of the Cattle Trespass Act must be entertained either by a District Magistrate or a Magis- 
trate specially authonzed, such Magistrate has now power under sub-sec (I) of this section to transfer the Case 
after taking cognizance of it, to any Subordinate Magistrate, 34 C. 926 overruling 33 C. 300 ; 23 C. 442, where it 
was held that the section does not authonze a Distnct Magistrate to transfer for tnal to a Subordinate ^^ag1strate 
cases which are not m the power of that Magistrate to try 

8. NoUee of transfer should b« given to parties.— Deiore transferring a case under s, S28 from one 
Subordinate Magistrate to another, a notice of such intended transler should be serted upon the parties to 
come forward and show cause why such transier should not be made, 3 Bom. L. R. 343; 8 C,393« 10 C.L.R.239. 
See also S A. 749; Ratanlal 460 ; 32 B. 919. But where a case is transferred under this section as soon as 
complaint is received, no notice would seem to be necessary So also notice is not necessary where a District 
>Iagistrite suo tnolu withdraws the case to his own file or transfers or re transfers it from one Court to another 
under his control 3 P. R. 1910 = 89 P. W. R. 1909 = 11 Cr L.3. 150, where 24 M. 317 ts referred to 

fa) Transfer how made tn the PunjaO — “Complaims referred to Subordinate Magistrates under this 
section must always be sent by post or by a messenger of the Court, after being endorsed with the date of 
presentation and an order of reference, speafymg the number of days within which the complainant must 
appear to prosecute , and, at the same time a memorandum must be given to the person presenting the 
complaint, informing him what Magistrate the complaint has been referred to, and of the time within which he 
must appear before sudi Magistrate to prosecute” — Punjab Gazelle, 1879, Pt lll.p 527 

6. Effect of transfer.— <a) ll'hen no reservation u made, the whole case ts transferred.—' Where o 
complaint or Police report deals with several persons, it is not necessary that the entire case, ue, the case 
regaling the offences committed according to the complaint or report should be transferred. Whether such a 
transfer has been made is a question of fact depending on the intention of the officer 'marking the order, which 
intention must be gathered from the order itselL ^Vbere no reservation is made, it may be concluded that the 
entire evse has been transferred.”— /Vr Hendeksos, ) . 32 C. 783 at p. 789. 

(4) After transfer no other MagtslraU can deal with that case —Where a case has been transferred 
to a Deputy Magistrate, It is that officer alone who has jurisdiction to deal with anj applicauon or summons 
until the case is withdrawn bom his cognizance. Tbe case Is entirely out of the hands of the transferring 
Magistrate, so long as it is not withdrawn from the file of the Deputy 'lagistrate. Until sudi withdrawal, the 
Distnct Magistrate has no power to make any order, save an order, for further inquiry under s. 437, 32 C. 783. 
See also 3 B. UR. Appx. 191 = 12 W. R.93s 27 a9TS{27 C.798; S C. W. N. 483; 4C. W. N.242and SO C 449. It 
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IS the case that is transferred, i e , offence, not the offenders, of which cognizance has been tak.en under s 190 
and he can proceed even against parties not mentioned in original the complaint 4 C. W. 560; 27 C- 979, 
41 C. 1013. He may while discharging the accused sent to him institute proceedings against persons concerned 
in the case whom the transferring Magistrate had not summonedeven on complaint, 7 C. L. J 249 =7Cr. L. J.318 

7. After transfer prosecntioa witnesses meat be examined afresh —When a case is transferred after 
the evidence for the prosecution has been recorded the procedure to be followed is that the prosecution wit 
nesses must be examined afresh The Magistrate cannot act upon the evidence recorded alreidj by another 
Magistrate 14 A. 346 , Weir II, 152, But see 35 C 457 and Notes to s 3^0 

8 Sworn statement need not be taken afresh if already taken before transfer.— The power conferred 
bj this section to transfer cases to Subordinate Magistrates after taking cognizance thereof maj be exercised 
before the examination of the complainant [s. 200 (a^ but where the transferring Magiatnte has hlreadi 
examined the complainant, the Magistrate to whom the case is transferred, is not bound to le-examine the 
complaint also200 (c) and 4 N-W. P H.C R 88, rWi/i 18 W. R. 18 

9 Chief Presidency Magistrate —Tlie subordination of the Presidenc) Magistrates (stipendiary as well 
as honorary) to the Chief Presidency Magistrate, is of the same kind and extent, as tlie subordination of Magts 
tratesand Benchesto the District Magistrate tinders 17(1) Tlie Chief Presidency Magistrue can tlietefore 
ict under s 528, 1 Rom L R. 347. 

10. Powers of first-class Magistrates tn Madras and Punjab -In Madras and in tlie Punjab, all 
Magistrates of the first class have been invested wiih powers to transfer cases to their Subordinate Magistrates 
under sub-sec (2}— fort Si George Casetlc, 1873 p 717, Punjab Uaielle 1879, Pt J p 680 

11 Transfer by Magistrate not anthorltcd.— If a Magistrate not empowered under this section 
transfers a case, the irregularities cured by $ 529 (/} 36 C. 669. 

18 Rales as to proper eonstraction of transfer orders of the High Court [directed to the District 
Magistrate —When a criminal case IS transfeired by an 01 '' ’ 

Distnct Magistrate to the Court District Magistrate i 
power to transfer the case to a subordinateCourt. that 

Court If no such intention is expressed it will be understood that m the case of -x transfer from a Court 
subordinate to a Distnct Magistrate to a Distnct Magistrate s Court that District Magistr ites Court is expected 
to try the case itself but, when the transier is from the Court of one District Magistrate to thil of another it 
will be understood thit unless the coiurarj is directly expressed tlie Magistrate ol the Court to which the 
transfer is made has power and Jurisdiction toapply this section and to transfer the case to the Court of any 
Magistrate subordinate to him who may be competent to try it 19 A 249 ' ^ I j 


193* (1) Except as otherwise expressly provided by this Code or by any other law lor 
Cognizance Of mforcc, no Court of Session ^ -shall takecogmzance of any 

offences by Courts offence as a Court of original jurisdicbon unless the. accused has been 

of Session committed to it by a Magistrate duly empowered m that behalf 

(2) Additional Sessions Judges and Assistant Sessions Judges shall try such cases only 
as the Local Government by general or special order may direct them to try, or, as the Sessions 
Judge of the division by general or special order, may make over to them for tnal.J 

Hotel.— 1. Generally Seisieni Court hae no authority to take cognizance of any offence or hold a trial 
without commitment.— Lxccpt In cases in which i Court of Session is expressly empowered totvke cognizance 
of vn oflence as a Court of ongiinl jurisdiction it li is no power to do so, unless a commitment has been made y 
a Magistrate duly empowered in that beliilf 1907 A W, H ITBEsfiCr L.J 7 .SVtf Notes to <!S 229 and 227 vs to 
tlie powers of n Sessions Court to add new Charges 

The tnvlof persons who are not commuted to the Sessions Is invalid 1SM,332 | 22 C M The absence 
of any commitnicnt IS V defect m substance not in form and therefore not covered by s 517 42 P R 1884 at 


p 92 See ilso 25 M 61 (P C.) and Note 9 

• to proeM]<ir*o(Cuu,Uof BrMloo in (l> UpprrllvnM tft thf VJ-Jer fioma Cr mImal/HStict 
(» I* *04 InOitho Hr tl,hll«loflil.Un cy,«. je<X»</anonVlII{,f UM Th • pr«*du" 

oo« ,IT«, th. CoJ. In lu •pDlimtloo to ruropf.n Brillili MbjKU in both ihw rmtlncw l« th« R-eulit nn» r»f»rT»d « 8th 
•»"lii T,lr 


tTb. .oH4 


U ibr 


■ •i«nt SeMlon, Judf, 


b«T« bvanm Ittd hr att W lit of lr<3. 
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Exctphons to itns general pravtsxon — In the following mses a Court of Session can take cogni?anc^ 
of cases without commitinenf by Magistrates. 8. ISS^Power fo order commitment on examining refo«ls' 
8, 4T7.'-Power of a Court of Session to take cognizance of offences commuted before itself and triable l>y 
Court of Session exclusively 8.478.— Povver of Civil or Revenue Courts to complete investigation and conimit 
to High Court or Court of Session.*' S. 430.— Procedure mcertain cases of conterSpL b. 483.— Proceedings against 
a person refusing to answer or produce documents S. SSL- Would seem to empower a Court of Session to 
proceed against any person attending the Court and appearing to be an offender See ss 195 and 4^6 for 
power to sanction and for sending for inquiry cases mentioned i-n s 195 * 

2. Object of the restriction Is to teeure to the acessed a preliminary inqalry.— The object of restrict 
ing a Sessions Court from taking cognizance of any offence unless the accused person has been com 
muted b> a Magistrate, is to secure to the prisoner a preliminary inquiry which affords him an opportunity of 
becoming acquainted with the circumstances ofthe offence imputed to him and enables himto mate his 
defence, SM. 351 and see Notes to s 203 In another case same High Court remarked “the law 
contemplates that m serious cases of which a Court of Session may take cognizance, the accused should have 
some information of the case he has to answer,” 4 H. 227. 

3. Effect of Informal commitment. — A Court of Session cannot treat as a nullity a commitment by a 

Magistrate of the first class on the ground that he investigated the case, and committed the prisoner without a 
tormal complaint being made to him, but should proceed with the case m the usual way, 4 B. H. C. B. Cr. CA< S3, 
The e»»Mj is on the party impugning the | correctness of the proceedings to show that there was no junsdittlon, 
13V.R.17. Evidence Act^% 114, cl Se*% 532and Notes thereunderas to when irregular commitnt®nts 

mav be validated. See 3 R, S3. 

4 Amended charge to be In the name of commJttlDg Magistrate. —The charge though ame*'<l^<l 
or altered by the Sessions Court, under s 226, must still be drawn in the name of the committing Magistrate — 
M H C , sort Aiigusty 1862 

8. Aulitant Jodgeln charge of the datlet ef the Seailons Jidge may try only theeaiei made oviti^ 
him —An Assistant Sessions Judge, who had been directed b) Government to take over charge of the duties of 
the District and Sessions Judge, during a temporary vacancy in the office, is not an officer appointed to acl as 
Sessions Judge, and has no junsdietton to try any case even as an Assistant Sessions Judge, unless it ^es 
made over to him by general or special order* under the last paragraph of this section, Rataalal 600. See 
8 17 (3) and (4) and s 7 " 

6. Additional Sessions Judge— HU powers.— (a) Appheahons Jor revision can he referred to Aim ~ 
9B 353 IS nowsuperseded bysub5ec{2), s. 43S .Sr<fabo S.17{4)and{9> 

(6) 8 B. 161 IS now -superseded s S3S12). 

fr) Reference under 123— Such a refereiKe is not a case committed for trial, and IheCoitft of 
Session disposing of such reference does not “’tryacase” within the meaning of this section. Therefot*®** 
Additional Sessions Judge empowered to try all cases which may be committed for trial by theMagistrat^ of 
the District h-vs no junsdactloii to pass orders under s. IZ3. Ratanlal 830. See Notes 10 at p. 175 

The word “ cases in sub-sec^ (2) does not include appeals. 37 236, and see Note to s. 409 

Where under s. 123 a Magistrate referred the case to the Sessions Judge and the latter transferred Ihe 
reierence to the first Additional Sessions Judge lor disposal hetd that the Sessions Judge had jurisdiction 
to transfer such a ense to the Additional Sessions Judge for disposal, 37 C. V. N. 996 {Bengal Coiernt>ir**f 
h'otxfieatujn, dated 19rt June, 1916 referred to). 

7. Power of Government to make over » pucUcalur case to an Additional Seulona Jodge.'*^ 
Runjan lilenon's case IWelr II, 2131 the Government directed that the trial of a person governed by s. 197 

ot anoUier not governed by tint section, shall be by a particular Court. On objection being uken, that uftder 
s 107 the Local Government had no power to speafy the Court that should try the second accused. Met i that this 
•section Justified the order of the Government as the tnal was held by an Additional Sessions Judge 
the Local. Gov cnflient could direct the case of a panicular accused person to be tned by such Judge 

8. Jurisdiction ot Seiiiont Conn In eaies «f offences commuted before tU— Notes under s. 477 

9. Power of Beulons Judge to try approver forfeiting conditional pardon.— A Sessions Judge who 
ha» held that a wntness giv ing ev idence under conditional pardon has not complied w iih the cundiuons, is ttot 
c.’m(*ctetit It once to tzy him He can bold a trial only after commitment by a competent Court He 
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therefore in such a case order it to he laid before a competent Magistrate with his own opinion or that the 
Magistrate may act in accordance ivith law 19 W R i3;19H 35J, 22C.M, 23B.498. Seeahoi9ffIA tf R 
178 in Note I and see Note under s. 339 


Cognizance of 194 . (1) The High Court may take cognizance of any offence upon 

offences bj High Court ^ 

Act \ of 187 s s NS ^ commitment made to it m manner hereinafter provided 

Nothing herein contained shall be deemed to affect the provisions of any Letters Patent 
granted under the India High Courts Act 1861 or any other provisions of this Code 

(2) (a) Notwithstanding anything in this Code contained the Ad\ ocate General may. 

Information bv ^he previous sanction of the Governor General m Counal or the Local 

Advocate-General ' Government exhibit to the High Court against persons subject to 

jurisdiction of the High Court informations for all purposes for which Kcf 
Majestj- s Atiorne> General may exhibit informations on behTlf of Ihe Crown m the High Court of 
Justice m England 

(_6) Such proceedings may be taken upon every such information as nu> lawfully be taken 
in the case of similar informations filed bj Her Majesty s Attorney General so far as the circum 
stances of the case and the practice and procedure of the said High Court will admit 

(c) -^ll fines penalties forfeitures debts and sums of money recovered or levied under or 
by virtue of any such information shall belong to the Government of India 

id) 1 he High Court maj make rules for carrying into effect the provision of this bcctu^^t 
Kot« —1 T1 e / dia>t Jhgh Courts Aetoi 1861 is the 24 and 25 ^tel e 104 
2 See ss 22 to J9 both inclusive oi the Letters Patent of the High Courts to Bengal Madras » d 
Bombay and ss 15 to 22 both inclusive of N W P High Court as to ordinary and exrraordinary cHnni’'’! 
jurisdiction of the several High Courts Appx I 

S. Sut>sec. (2) clauses (a) (5) (c) conespond with & 144 of Act X of 1875 which is now repealed 
S 146 IS no V to some extent covered by s. 338 


195 . ( 1 / No Court shall take cognizance — , 

(a) of any offence punishable under sections 172 to 188 of the Indn^it 
Penal Code except on the complaint in wnting of the public servant con 
cerned or of some other public servant to whom he is subordinate 

(fi) of any offence punishable under any of the following sections of ll’® 
same Code namely sections 193 I9-I 195 196 199 200 205 206 207 20® 
209 210 21J and 228 when such offence is alleged to have been committed 
in or in relation to nny proceeding m any Court except on the complaint m writing of sufh 
Court or of some other Court to which such Court is subordinate 


Prosecution for con 
tempt of lawt ] autho- 
rity of public servants. 

Prosecution for cer 
lam offences against 
public justice. 


Prosecution for cer offence described in section -163 or punishable under stction 

lam offences relating 471 section 475 or section 476 of the same Code when such offence is al'egeu 
committed by a party to an) proceeding m an> Court ib 
respect of a document produced or given in evidence in such proceeding 

except on the comflamt iii writing o* such Court or of some other Court to winch such Court is 

subordinate 


r (2j in clauses (^j and (f) of sub-section (IJ the term Court includes a Civil Revenue 
or Cnimnal Court but dots not include a Registrar dr Sub-Registrar under the Indian Registration 
Act 1877 « - 

8oU^ { ) Wnaulal lut^l n Ih. PU at th. e J lat^-C ( 1 / br A t XV III of IKJ 
in K*> Wn lul.1 Irttbv Pla aor nMn* fcr Art TV III of l»M 
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*“(3) For the purposes of this section, n Co«rt shall be deemed to bt subordinate 
to the Court to which appeals ordinarily he from the appealable decrees or sentences of such fornier 
Court, or m the case of a Ci\il Court from whose decrees no appeal ordinarily lies, to the prmapal 
Court ha\nng ordinary onginal anl jurisdiction within the local limits of whose jurisdiction such 
Ci\il Court is situate 

Provided that — 

(<i) where appeals he to more than one Court, the Appellate Court of inferior juristic 
tion shall be the Court to nhich such Court shall be deemed to be subordinate , and 

(^1 where appeals he to a Cml and also to a Revenue Court such Court shall be 
deemed to be subordinate to the Cuil or Revenue Court according to the nature of the case or 
proceeding in connection with which the offence is alleged to ha\ e been committed ” 

(4) The provisions of sub-section (I) with reference to the offences named therein 
applv also to T “ criminal conspiracies to commit such offences and to ' the abetment of such offences, 
and attempts to commit them 

X ' (5) Where a complaint has been made under sub-section (1), clause (a) bj a public 
servant, an> authonty to which such public servant is subordinate may order the withdrawal of 
the complaint and, if it does so, it shall forward a cop> of such order to the Court and upon receipt 
thereof b> the Court, no further proceedings shall be taken on the complaint ” 

PreUmlaary Note.— The pnncipat amendments made in this section b> Act XVIII of 1923 are- 
fa) The words • with the previous sanction have been omitted from clauses (a), (i) md (c) of 
Subjection ()). 

(d) Subsections (4) (S) and (6) which dealt with sanction have also been omitted. 

{e) The words “ in wnting’ are added after the word** complaint" in clauses (a) (^)and(c). 

((/) In subsection (2) the word “ includes ’ has been substituted for the word * means. 

(<) Subsection (S) is entirely new 

‘The provisions of s I9S cause constant and great difficulty, and v>anous amendments have b^n 
suggested which we have considered at length. We have no doubt that it will not be possible to remedy the 
evils which are connected w ith this section so long as private indn iduib are allowed to prosecute for offences 
connected with the administration of justice In our opinion the only effective way of dealing with this 
section is to allow prosecutions to be launched only by the public serv ani or by the Court. 

We see no reason why the public servant or the Court should not file a compbint exactly m the same 
way as a private individual would do in other cases and our proposals in this connection with this section and 
tV? tfiWlA'g’ATOi’.'W a' s -/W ?.V of A.'S In iww * MJshaeeM isfr AV? cisgnix. 

ance by any Court of offences of this nature except upon such complaint while the procedure to be followed 
when the Court desires to prosecute should be presenbed by s 476 

“ The adoption ol this prinaple will at all events get nd of the objectionable practice of Leeping a 
sanction which has been granted toapnvate individual, hanging over the headofUie accused person for a 
penod of six' months which is frequently utilized for the vanous purposes of blackmail In the case of a cotn- 
plaint by R Court or the public sen ant we do not think that it will be necessary to ^irescnbe any length of time 
It will al»o, in our opinion, be a distinct advantage to |,ei rid altogether of the term ‘ sanction tn con* 
nection with these prosecutions, a result wbidi wiH be effected by the amendenis we propose 

‘ We recognize that clause (n) of subsection (I) stand:, on a somewhat different footing from daus:*^ 
(6) and (c ), but we think there is no reason to rctam even in it any reference to a sanction, as prosecutions und^r 
chuse (a) can reisonabh be launched In all cases on the direa complainj of a public servant" Report of the 

Stleet Coimrnt'ee o /l9l6. 

* a (I) w-st iDMrlnl by Act XV III of 111* 

tTb^word* cnoiMl rontp '•CM o-iJ inontMlfc'*. t oftbeLris ul Li« AnceJiicat Act l»il (WU of IS | 

1n*cncJ br ActWIttefllll. 
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The principal changes effected by Ike amendmeRi the new amendment under s 195 the 

necessity ol a sanction for the cognizance of certain offences emimerated in s 195 is done away with. It is now 
obligatory upon a Court taking cognizance of offences mentioned in s. 19S to do so only upon a complaint in 
writing of either the Court before uhom the offence was committed or the public servant concerned * 

In short s 195 now deals with the limitations thatexist to the cognizance of offences by a Court While 
if a Court before whom an offence mentioned in s 195 is committed wants to take action against the delinquent 
It cinonl) proceed under s 476 by lodging a complaint in w-nting Of course a public servant concerned in 
the prosecution of offences mentioned in clause (a) is reasonably expected to file a direct complaint against the 
accused (See Report of the Select Committee ofi9i6 quoted aboje ) 

The object of requiring a complaint in writing of the public officer or Court instead of a sanction as 
previously is to protect private persons Jroro being prosecuted 1^ baseless prosecutions at the instance of private 
iiidiMduals for the offences mentioned above Under the old law any sanction given or refused could be reioked 
or granted by any authority to which the autlionty giving or refusing it was Subordinate Now under sub- 
clause ( 0 ) which IS newly added power to withdraw a complaint made by a subordinate public servant is givlnto 
the authority which is supenor to it For revocation or grant ot comphmt by Appellate Court see sections 
m A nnd 476 B 

It will also be seen tJiat under the old law an application for sanction to prosecute ivas made to a 
Court under s 19S as it was genemUy supposed that a Court had no business of its own motion to grant sane 
tion to 1 private individual without an application from himfjce for instance 19 A 213;27 C 820) Of course 
there w ere contnr> decisions which held that it vras open to a Coun to grant 3 sanction without an applicant 
(see tor instance 16 Bom L R 947) Put now under the present amendment sanction to prosecute is absoluteb 
doneawiy w ith and therefore there is no possibilit} of an application under $ 195 Nows l9Sonl} lays down 
the conditions necessary for the cognizance of certain offences b> a Court And the complaint winch is a eon 
ditioti precedent to cognuance of an offence under s 195 can only be lodged b> a Court under the circumstances 
mentioned in s 476 which requires that a Court mnj proceed by lodging a complaint tor offences mentioned in 
clauses (£} and (c)of sub-section (1) of s 195 either on us own motion or on the apphcition of a private P*”®” 
So under the present law a private person can prefer an application only under s 476 requesting a Court to file 
a complaint and consequently there is no room for anv application under s. 195 

Effect of araendnieoti on the rights of pieties to criminal proceedings —(1) Where tlie petition was 
under s l9a cL (6'lof the old Code, to set aside an order of a District Magistrate revoking the sanction granted by a 
Subordinate Magistrate held by the High Court that the nght conferred by s 19o cl (6) of the old Code was not 
a nght in the nature of a nght of appeal that the amendments made by tlie new Code did not take away any 
sutistantive right and merely affected procedure and that the petition was therefore bnsuslamable 46 M 
274 

(2) A sanaion to prosecute granted after September 1st 1923 when the new amendments were intro- 
duced by Act X\ 111 of 1923 is illegal 70 Bom L. R. 1235 See also 51 C. 652 

(3) Whether power under eld *• 195 (6) to (be superior Court to reTolce or grant sanction was in the 
nature of a right ol appeal — Tlw tight confened by s 195(6) of the old Code uaa not aright tn ilie nature of a 
nght of appeal but the amendments made by the new Code did not take away aUy substantive right and merely 
affected procedure and so the petition of the petitioner who contended that the nght for sanction under s 195(6) 
was in the mture of a subsnntive right, IS not sustainable 46 M L.J 274 = 47 1f 384 

(4) Whether prosecution for perjury by • prlrate person Is valid after the Ist of September, 1923, «>“ 
which the Atntndlog Act XYlll of 1933 came into force, after having obtained sanction under tha old section 
195 before the Introduction of the new amendment ^It is now held that such a prosecution would be illegal as 
no Court under llie anwnded s 193 can take cognizance 01 an offence of perjuO except on the complaint 01 a 
public servant to be produced in wvitirtg on the date of the pro--ecutiou 23 A L 4 35 , because nobody has a 
vestevl nght to n muter of procedure jrralsoB I>ah.41 

Whether the right to apply to higher authorities to revoke a sanction against a parson is a 
natter of procedure or of a substantive right —Where a Sub-Magistrate granted sanction under s 195 of the 

Cwle umkf 5. 2ii I p C and in pursuance ol the sanctloiithe prosecution was instituted before the amendment 

of the Co«le rtpeahng s, 195 came into force the District Magistrate had junsdiction under s. 195 (6) of the 

Codi to rcsoke iht sinction notwUh«t mdmg that tl e amet dment had come Into force before tlie date of the 
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pecuion before him to re\oke the sanction Held the nghtof a person to apply to higher authorities to resoke 
a sanction against him is not a matter oi mere procedure butis asubstanti\e nght vested mthe party to invoke 
the aid of a higher tribunal and it is not affected by later unending statute in the absence oi express uorcls to 
th« effect 43 M 620(47 U conadered and refertedta). 

(5) Where sanction to prosecute nnd compUtnt filed before the Amending Act XYIII of 1923.—^//^ 
where sanction for the prosecution was obtained and complaint was also instituted prior to the 1st September, 
1923 and though the case for hearing did not come on till after the coming into force of the Amending Act the 
restriction as to the jurisdiction of the Court did not apply and tlie old Code governed the case 7 Lsb 99 See. 
al-o 49M L.J 276 where in a similar case it was Ar cf that an alteration m the lau of procedure relating to the 
grant ot sanction cannot invaUdate proceedings validl) begun under the old procedure. 

Notes.—! Offences.— [Ss 172tolttS I P C. relatetooontemptsoftlie lawful authont) of publicsenatib 
a. 193.— Gmng or fabricating false evidence in a judicial proceeding or m an> other case B. 194.— Giving or 
fabricating false evidence with intent to cause any peison to be convicted of a capital offence if an innocent 
person be thereby coniicted and exeaited 8. 195— Gixing orfabncating false evidence with intent to procure 
conviction of anoffence punishable with traiKportauon ortmpnsonmentformorethansevenyears B 196 —Using 
m a judiaal proceeding evidence known to be false oriabncated B. 199 —False statement made in anj declara 
non which IS by law received os evidence, S. 200 —Using as true any such declaration known to be false 
S. 20S —False personation for the purpose of any act or proieedhig In a suit or cnminal prosecution or for 
becoming bail or secunty S. 208 — Fradulent remov-al or concealment etc. of property to prevent its seizure 
as a forfeiture or in satisfaction of a fine under sentence or m execution of a decree S. 207 —Claiming property* 
without right or practising or deception touching any nght to it to prevent iW lieing taken ns a forfeiture or in 
satisfaction of a fine under sentence or in the execution ol a deoee 8. 203.— I radulently suffering a 
decree to be passed for a sum not due B. 209 —False daim in a Court of Justice B. 210 — tradulently 
obtaining a decree fora sum not due or causing a deaee to be executed after it has been satisfied S 31L— 
False charge of offence made with intent to injure S. 228 — Intentional insult or interruption to a public servant 
sitting in any stage of a judicial proceeding S. 463.— Forgery B. 471.— U»ing as genuine a forged document, 
a. 475 -Counterfeiting a device ot mark used for autlienticxting documehts S 471 —Counterfeiting a dev ice or 
nnrk used fonuthenticvling documents other than those desaibed ins. 476 1 P C.]. j 3 ^ 

1 A— The word “Court m s 19> subsec (I) (c) of the Code does not include a Court in the 
Native States of India Therefore no complaint Is necessary for the prosecution of a person for producing a 
fabricated receipt m^the Savli Court (Baroda State) *vvhen the prosecution 'is launched in the Court of the 
ReSidefitTirsKhss Magistrate at Nadiad m Dnttsh Indian temiones. 27 Bom L R. 1063. 

t. j e 

ANALYSIS OF NOTES 

2 Althougli i sanction for prosecution is done away with under the new nmendnieiits all lliose 
considerations that weighed witli Courts in grvnting a sanction woild uissubmitted now weigh with Courts 
granting an application under s. 476 lor lodging -v complaint, bo vt \s thought desirable to retain all those, 
caseslaying down rules oi prudence which a Cvurt should follow in griming or refusing a sanaion as similar 
pn 1 C pies would apply in grauti i}, or refusing an applicvtion under s 47b tur lodging a complunL See 
80 H L. T 557 

1 ComphiiiL 

11 \\ hen sanction not nec«si,ar) 

III Wiat IS a Court? ' 

I\ Subordi ntion of publ c servants 

V Application for sanction w| at it slwuld coitain. 

\ 1 W ho cm apply for sanctio i and to whom sanction may t>e granted, 

\ II \\ ho can grant s.\nctio i 

\ m \\ ho cm act on sanaion grmted. 

IX Points to be considered in dealing witn saitcuon applicati3 

X. Court 8 power to hold prelimmaiy imiutry aiul go beyond U « red rj m granti 15 , ^ancti-jn. 

\I Notice to the accused. 

XII Sanction In respect ol perjury 
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It extends to cases of fabncation of false evidence in advance In this case the accused fabricated lal e 
exidence with the intention of using it in a subsequent mil suit After the suit was disposed of and an app d 
was pending therefrom, ■■ a complaint tvas preferred to a Magistrate against the accused for offence undtr 
s 193, 1 P C , without sanction , held, the sanction of the Civil Court was necessir) and the Magistrate could 
not take cognizance of the offence without such sanction, 18 M. ^L. T. 322 as 16 Or. L. J. 731. Where the 
applicant was the pleader of an accused against whom a case of dacoity was sent up to a Magistrate on 
10th April, 1922, and it was alleged that the applicant suborned three of the witnesses for the prosecution on 
10th April, 1922, and proceedings were immediately started against the applicant under s 193. 1 P C., without ob- 
taining sanction under s 195 and before eaen the dacoiQ case w-as decided, field that the want of sanction 
fatal to the proceedings against the applicant, per Cataip, J, the words, “ in rebtion to in s 195 (d) are %er; 
general and are wide enough to cover a proceeding in contemplation before a Criminal Court, though it may 
not haxe begun at the date when the offence was committed, 24 Bom. L R. 1153. Note 7 abo\e ard 
23 A. h.J.9S6 

(«) False charge — There is a difference ot opinion as to whether sanction is necessary or not 
when in pursuance of a charge made to the Police, proceedings have subsequently taken place in Coun 
See Notes 144 and 14a, but the better opinion is that when once proceedings are taken to a Court, saiiaion 
IS necessary See 18 M. L. T. 322 =* 16 Cp. L. J. 721. // made a report to the Police against several persons 
including one S, accusing them of the offences of noting and soluntanly causing hurt The’ Police mide 
inquiry and sent up all the persons excepting .S' formal The Magistrate convicted some of them, but the Sessim* 
Judge acquitted them on appeal Thereupon ,5“ made a complaint to the Magistrate charging funder s. 211 
I P C, with having made a false report in respect of himself to ilie Police The Magistrate took cognizance 
of the complaint without sanction, holding that no sanction was necessary, held that the offence committed 
in respect of .Sifit was one under s 211, I P C, ivas committed in relation to the proceeding in Court, 
as It was the report which led to the proceedings m Court and that the sanaion of that Court was therefore 
necessary, 84 A. 522 See Notes 5 and 6 to s 534 The test lor the necessity of the grant of sanction is not the 
character of the offender but the character of the offence Sanction is necessiry when an offence punishable 
under s. 211 is commuted in or m relation to any proceeding in Court Where therefore A'a policeman took 
part lit prepaning a in regard to an offence said to have been committed bya talukdar but took no 

further part m the subsequent proceedings , and the case started by K was then investigated by others in the 
usual way and then sent up and the accused was acquitted K was directed to be prosecuted for an 
offence under s 211, I P C, it was contended that no sanction was necessary as he had not given 
evide'nce at the uial and the offence was committed before any judiaal proceedings were begun, 
held that sanction was necessary The offence imputed to K was the instigation of the false charge 
against the talukdar the charge whieli. in the ordinary course of criminal procedure, took the form 
of a trial. It mn> be that the instigation was committed before the proceeding in Court was begun, bin 
none the less the investigation was an act committed in relation to the proceeding held by the Magis- 
trate against the talukdar, 14 Bom L B 362s» 13 Cr. L J. 937. But in 38 A, 212 it wis that wh^-re i 
iJistnct Judge forwarded a petition presented to him in certain proceedings to a Magistrate who instmiied 
proceedings thereon and discharged the person proceeded against, the District Judge was competent w 

T. 

tl. 

«a 


(t») Porgery, etc s ABZ.etc,/ F t"— Where m respect of a document produced in Court, an ouer« 
under s. 471, IP C, has been oommitted outside the Court no sanction is necessary, the use compluned 

of being prior in date to the production of the document lOCourt, 4 Bom. L. R. 263 j 16 Cr. L J. 617 (C) , 19 P P 
19ia>28B.78S;buirrrl4&W.N.479 «>llCr.L.J.3S0;ll H L. T, 391 » 1912 H. W. N 936 => 13 Cr. t. <1 
Where the accused made m application to the Exase Collector saying that two persons who held licenses fn- 
selling ganja, etc. had executed a sub-lease in his favour of certain gama and opium shops and long before th^t 
application bad executed a Ziwttuauia, in which he made certain false statements implying that 
add two persons had executed a sub-lease in bis favour which, II they had done, would render their liceiK^' 
liable to lie cancelled , hefd^i) that no sanction under this section was necessary for prosecuting theaccu-ed Jif 
falmcating the Zamtnama as the offence was completed when the document was executed which was long 
before the npphe ition to the FxHi, Collector, and {*) that the Ftminam i was intended to be used liefore i 



s 195] 


JURISDICTION OF COURTS IN INQUIRIES >VND TRIALS 


443 


petition before him to revoke the sanction Held the nght of a person to apply to higher authorities to re'oke 
a sanction against him is not i nnller oi mere procedure but is a substantive right vested m the party to invoke 
die aid of a higher tribunal and it is not affected l>y later amending statute m the absence ot express words to 
that effect 48 H 620(fTU considered and re/erted to\ 

(5) Where sanction to proseente and complaint filed before the Amending Act XVIII of 1923 — Held, 
V here sanction for the prosecution was obtained and complaint was also instituted prior to the 1st September, 
1923 and though the case for hearing did not come on till after the coming into force of tlie Amending Act the 
restriction as to the jurisdiction of the Court did not apply and the old Code governed the case 7 Lah 99 See, 
alMj 49 H L. J 278 where m a similar case it was he d that an alteration in the law of procedure relating to the 
grant of sanction cannot invalidate proceedings validly begun under the old procedure 

Notes — 1 Offences — [bs 17210 183 I 1 L relate tooonteinptsof the lawful authority of publicservants 
8. 193.— Giving or fabricating false evidence in a judicial proceeding or in any other case fl 194.— Giving or 
tabncating false evidence with intent to cause my person to be convicted of a capital offence if an innocent 
person be thereby conv icted and executed 8 195 — Giv ing or fabneatmg false evidence with i iteiit to procure 
conviction of anoflence punishable with trail portation or imprisonment for more than seven years B 198— Using 
m a judiaal proceeding evidence known to be false or fabricated S 199 —False statement made in any declara 
noil vvhich is by law received as evidence 8 200— Using as true any such declaration known to be false 
8. 20S — False personation for the purpose of any aa or proceeding in a suit or criminal prosecution or for 
becoming bail or secunty 8. 208 — Fradulent remov'al or concealment etc of property to prevent its seizure 
as a lorfeiture or in satisfaction of a fine under sentence or m execution of a decree 8. 207 —Claiming property 
without nght or practising or deception touching any nght to it to prevent us being taken as a forfeiture or in 
satisfaction of a fine under sentence or m the execution of a decree 8. 203 — Fradulently sufTenng a 
d'^cree to be passed for a sum not due 8. 209 —False daim in a Court of Justice 8. 210 — tradulently 
obtaining a decree fora sum not due or causing a decree to be executed after it has been satisfied 8 21L-" 
False charge of offence made with intent to injure B. 228 —Intentional insult or interruption to a public servant 
sitting in any stage of a judicial proceeding 8 463.— Forgery 8. 471r-Using as genuine a forged document 
8. 475 —Counterfeiting a device or mark used for authenticating documehts 8 478 —Counterfeiting a devKc or 
mark used for autheniicating documents other thanthose described m & 476 1 P C]. 

1 A— The word 'Court in s ISa sub-sec (I) (z) of the Code does not include a Court in the 
Native Slates of India Therefore no complaint Is necessary for the prosecution of a person for producing a 
fabricated receipt m the Savli Court (Baroda State) 'when the fsosecution is launched in Uie Court of the 
ResidefttTifst-class Magistrate at Nadiad in Bntish Indian temtones 27 Bom L R 1063. 

C. 9 

ANALYSIS OF NOTES 

2. Although a sanction for prosecution is doi e away with under die new amendments all those 
CO isiderations that weighed with Courts m granting a sanction would it is submitted now weigh wiUi Courts 
gmiing an application under s. 476 for lodging a Gomplainu So it is thought desirable to retain all those 
caseslaying down rules of prudence whicli a Court should follow m granting or refusing a sanction as similar 
pnne pies would apply m gniuin„ or refusing an application under s 476 lor lodging a compliint See 
10 H I,. T 537 

I ComphuiL 

If \\ hen sanction not necess.iry 

III ^Vhat is a Court ? ' 

I\ Subordimlion of publ c «<mnts 
V Application for svnalon wl at it should contaiiL 
M W ho can apply for sanction and to whom sanction may be gra ned. 

\ II \\ ho can grant s.vnction 
\ III \\ ho can act on sanction grimed 
IX Points to be considered in dealing witn sancuon appUouon. 

X, Court s power to Iiold prebminarv inquiTy and go beyxind tl e record in graniii 4 sa 
\1 Notice to the accused. 

X!l Sanction In respect of perjuO 
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XIII Sanction for instituting false charges, etc 

XIV Sanction in respect of forged documents 

XV Dehy in applying for sanction. 

XVI Subordination 01 Courts. 

X\II. Poncrs and duties of superior Court in deabng with, application under subeec. (6) 

XVIII Appeal 

XfX Review and fresh sanction 

XX Revision. 

XXI Remand for further inquiry 

XXn Proceedings under this section are judicial proceedings. 

XXIII Stay of proceedings 

XXIV Propriety of sanction not to be questioned by Court entertaining complaint 

XXV Effect of sanction on powers of trying Court 

XXVI Judge granting sanction ought not to try the case himselt 

XXVII Miscellaneous 

L— COMPLAINT. 

3. The word complaint” to be Interpreted according to the definition in the Coit-Sees 4 (A).-> 
The present amendment necessitates a coniplamt under s. 476 of the Code by a Court for offences mentioned in 
clauses (i) and (c) of s. 195 But for offences mentioned in clause (a) of sub-section (l)of s 195, it is submitted, 
the complaint will have to be filed by the public servant concerned or some other public'servant to whom he is 
subordinate 

Information to Poliet not a Under the Bengal Tenancy Act, a Civil Court directed a 

peon to cut crops distrained. On being obstructed be lodged information of the occurrence at the Police thana 
and the accused were eventually convicted under s 186, 1 P , C , ketd, that under this section, there should be a 
complnint by the public servant concerned and there being no such complaint within the meaning of s 4 (d) 
the com icTion was bad in law, SO Si. 283. ^ 

4. Complaint mnstbe by the public servant eoacerncd —A complaint regarding any of the offences 
mentioned in cL (a) must be made by the public servant concerned or by his superior It cannot be made by 
the person who may have been injured by the act complained of, eg, in a rase of unlawful resistance to 
execution 2B.653. also, 11 C. L J. Ill = 11 Cr. JL J. 213{ «C. 1086j 17A.L.J.1034 

The power to make a complaint cannot be delegated.~^See the referring judgments in 38 B. 642 (F.B.). 
8 Bora. L. B. 477 = 4 Cr. L J. 34 must be considered to be overruled, 18 Cr. Jb. J. 331 (Pna ) 

5. Responsibility for proseentlon reste witb’ complaining Judge in a case started on complaint.— 
Where a Court makes a complaint or proceeds under s. 476 or a. 478, therespoasibility for the prosecution rests 
upon the Judge entirely, such a prosecution being a very different thing from a prosecution instituted on the 
complaint of n pnvate party and merely sanctioned by the Court, 1 C, 430 ; IS B. 334 ; 7 C. 208. 

6 Orders that were considered as * complalots* — Where a Magistrate sanctions a prosecution when 
there IS no application for the same before him, his order must be considered as a complaint made of his own 
motion, 7 W. 189. Where a Revenue Court being satisfied from the perusal of certain documents tendered 
In evidence that they were forgenes, sent the case to the District Magistrate for action, held that such a 
communication was a complaint williin the meaning of this section, but did not consuiute a proceeding under 
8. 476, 30 P. R. 1903 = 105 P. L. R. 1903 j 23 A. 249. Where an Assistant Collector trying a rent suit, being of 
opinion that the pLuntiff had committed perjury, sent the recoid to the Collector of the district for “ starting a 
case under s I P C, and that officer “ordered” that a case under that section should be Instituted and 
made it over to a Magistrate of the first class , Ar/if, that although the order of the Assistant Collector was not 
one under 9. 476 it was a si’ffiaeiit complaint within this section and the Collector who was also the District 
Mai,»stnte had jurisdiction to take cognizance of it, 26 A. 314. Where a Munslff being of opinion that a 
document, filed in a case btfore him hiyl been tampered with communicated his suspicions to the District Judge 
who thereupon wrote to the Distnct Magistrate requesting him to take action in the rrulter, held the letter of 
the Distnct Judge amounted to si complriiit, 33 A. 6. SOe 11 M. 443. Where a District Judge passed an order 
to the following cflcct. 1 hereb) comphm agrinst X that he filed two false and forged bonds in the Court ol 
Small C.111 and iheretiy committed an offence under 8S 471 aud 467, 1 PC The pipers will be sent to 
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the Distnct Alagistrate with the request that tlicy be made over to a competent Court for disposal’ it was 
held tliat the order amounted to a eomplaxnt within the meaning of s 4 (A) as tlie Judge was a Court to whom 
the Court of Small Causes was subordinate and Itad jurisdiction to make a complaint, 12 A. L J.B81» 15 Cr. L. Jt 
700. 

' - ' II.— WHEN SANCTION NOT NECESSARY. 

Though ‘‘sanction’ is done away with under the recent amendment and coinphint is required 
in all cases under the new s lOS Still it is thought desirable to retain the rulings dealing with sinction as 
the same considerations will apply in the case o! complaint as did previously apply in the case of sanction 
and we may generally say tliat under the new amendments a complaint will not be necessirj where 
pre\ lously sanction was not necessary 

7. It IS submitted that the alleged conflict ot decisions noted below has been set at rest b> the 
Legislature by altering the wording of s 195 sub^sec (I) (c) The Legislature have thought fit to adopt the very 
w-ords of PiGCOTT J , in 38 A. 189 so now it Is no matter wliether an offence has been committed prior to the 
Court proceedings, if the disputed document was produced in that Court, then after its production no cnminal 
ca«e could be started without the sanction of the Court in whidi it was produced, 23 A. L. J. 956. So the effect 
ot the amendment of s. 195, subsec. (I ) (c) is to uphold the decision in 33 A. 169, and the cases m f Boro. L. R. 
259 ; 34 A. 654 ha\ e become of mere academic interest and are no longer good law See, also, 43 A. 60, 

7*A, li saectioa neeess&ry for offences eommlUed prior to proceedings in Conrt?— T iabji J m 
distinguishing 4 Bom. lu R. 268 and 34 A. 654 points out the difference between cl (5) and cL {c) of sub-sea (i). 
Clauses (5) and (e) agree in some respects, but differ m this that ihe offence is identified in cl [5) by 
reference to the fact that it has a direct connection with some proceeding m Court, ru, having been (*) com 
mitted in, or (ii) in relation to the proceeding whereas in d (c) the offence has to be conneaed not with the 
proceeding, but (t) with the document produced orgiven m evidence in the proceeding, and (it) bj the fact that 
the document has been given or produced In evidence by a party to the proceeding Cl (^) runs when the 
offence ir committed d {e ‘when the offence has Seen committed* Having regard to the object of the section, 
when the offence is of such a nature that at the time of commuting it, the accused must have legal proceedings 
in mind, and prior to his being chajged with the commission of the offence, legal proceedings Of the same 
nature have already commenced m any Court, it seems to be most in consonance with the mceiuion ot the 
Legislature to require that sanction of the Court should be obtained 18 U. L.T, 322 ■* 16 Cr. L. J.72lt 18 H. 1, T. 
S22 39 U. 677. 

(») Fabruatmg false evidence prior to tnagtsUnal proceedings, j I93 / /* C—Where offences under 
ss 193 and 211 I P C.were alleged to have been committed at a time when ihe proceedings were pending 
I cio-e the Police and antenor to the commencement otanj inquirj b> the Magistrate it was held the offences 
were notcommmed tn relation to any proceeding m a Court within the meaning of subsea (I) (5) and therefore 
no unction of Court was necessary for the prosecution of the offender Weir II, 162. No sanction is required 
under cL(d) of this section to prosecute a person for having fabricated false evidence during a Police imesti- 
gallon nnd when there was no proceeding pending luany (Curtin relation lo which the aJJc^d false eiidsnco 
was said to have been labncaied, 28 C. 786 where 26 C. 359 isrfij/jgwrMri/iw 5‘ecalso2l W. R 41; 25 W. R.33. 
But see below 24 Bom. L. R. 1153. 

—J/and others were charged with having made false statements and abetted the making 
ot them dunng the Police investigation in a thett case. The theft case was subsetjueiUl} tned b> the ifagistraie 
md the evidence collected dunng the Police investigation was again laid out before the Magistrate after the 
close of that tnal A/ was charged with an offence under s. 193, in respect of the statements before the Police 
witliout an) sanction having been obtained , held, that he could not be tned in the absence of a sanction from 
the Court which med the theft case and before which the evidence alleged to be fabricated was used, 14 Bom. L. 

„ t3 Cr. L. J.7S1. So also when after fabricating a document, the accused got it registered and sub^e- 
quenti) insmuled a suit and filed along with the plaint a certified cop) of the forged document. Subseqoenilj 
the accused w is charged with an offence under a. 193 1 P C, without any sanaion and it was coiuidefcd that 
no sanction was necessar) as the offence was completed pnor to the institution of the suit Ar/J tli-at sanction 
was necessar) the offence having been committed infclauon to a proceeding fn Court, 17 C. W. N.t37 14 Cr.. 

L. J. 289. The object of s. 195 (Ul^) is to save the time of Cnminal Courts being wasted, and accused persons 
being needless!) harassed b) erecting a safeguard against rash, baseless or vexauotts prosecutions forUie 
o^eiicei* specified. This safeguard Is not limited to case> where the offctxe is committed penienletiU, but 
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It extends to cases o{ fabncation of filse evidence in advance In this case the accused fabncated tal'e 
evidence with the intention of using it in a subsequent avil suit After the suit uas disposed of, and an apP'-l 
was pending therefrom, a complaint was preferred to a Magistrate against the accused for offence tn’der 
s 193. 1 P C , without sanction , hitd, the sanction of the Civil Court was necessirj and the Magistrate tould 
not take cognirance of the offend without s^ safu:tion,'18 M. L. T. 322s»16 Cr. L. J. 721. Wher^ the 
applicant was the pleader of an accused agnihst whom a case of dacoitj was sent up to a Jfagistrate on 
lOth April, 1822, and it was alleged that the applicant suborned three of the witnesses for the prosecutK?" 
10th \pnl, 1922, and proceedings were inimediatelj startedagainstthe applicant unders 193 I p C , without ob- 
taining sanction under s I9S and before even the dacoitj case was decided, Ae/d that the want of sanction wa» 
fatal to the proceedings against the applicant; per Crump, J, the words, "in relation to in s 195 (5) are very 
general and are wide enough to cover a proceeding m contemplation before a Criminal Court, though it ®ay 
not have begun at the date when the offence was committed,’ 24 Bom. I*. R. 11S3. Note 7 above d 
2SAL.4.9M ^ 

{«) False charge — There is a difference ot opinion as to whether sanction is necessary or not 
when m pursuance of a charge made to the Police, proceedings have subsequently taken place in Chun 

See Votes 144 and 145, but the better opinion is that when once proceedings are taken to a Court, sinvbhh 
IS necessary See 18 M. L T. 322=* 16 Cp, L. J. 721. H made a report to the Police against several per-ons 
including one S accusing them of the offences of noting and voluntanly causing hurt The* police mule 
inquiry and sent up all the persons excepting .S lor tnal The Magistrate convicted someol them, but the Ses-io"* 
Judge acquitted them on appeal Thereupon S made a complaint to the Magistrate charging funder s. 211, 
I P C, with having made a false report in respect of himself to tlie Police The Magistrate took cognizance 
of the complaint without sanction, holding that no sanction was necessaiy, held that the offence committed 
m respect of .S if it was one under s 2ij, I P C, was committed m relation to the proceeding in Cb«rt. 
as It was the report which led to the proceedings in Court, and that the sanction of that Court was therefore 
ncces'iary, 34 A. 822. See Notes S and 6 to s. 524 Tlie lest for the necessity of the gram of sanction is not the 
character of the offender, but the character of the offence Sanction is necess-uy when an offence puiiishtWe 
under s. 211 is commuted iii or in relation to any proceeding in Court. Where therefore JCi policeman took 
part 111 prepanmg a panchnama m regard to an offence said to have been committed by a talukdar but took no 
further part in the subsequent proceedings , ind the case started by K was then investigated by others in the 
usual way and then sent up and the accused was acquitted K was directed to be prosecuted lor an 
offence under s. 211, I P C, u was contended that no sanction wis necessary as he had not given 
evidence at the trial and the offence was committed before any judicial proceedings were begun, 
held that sanction was necessary The offence imputed to K was the instigation of the hlse charge 
against the talukdar the charge which, in the ordinary course of {.nniinal procedure, took the form 
of a trial It im> be that the instigaiion was commiUetl before the proceeding in Court was begun, but 
none the less the mvesligition was an act committed in relation to the proceeding held by the Magis- 
trate against the talukdar, 14 Bom. L B 363=13 Cr. L J.337. But m 35 A 212 It was that whefc ' 
District Judge forwarded a petition presented to him in certain proceedings to a Migistrate who instituted 
■proteedmgs tVierecin and disdmTged pwswv wg»vws\, DvVavtiV J-avSge 'was to 

sanction the prosecution of the petitioner for an offence under s 182,1 p C, being the public servant towlu^m 
the fal-.e iiiformition ms given but it was doubtful if he could sanction the prosecution for an offence under s 
I P. C , ns the Dislrin Court w-as not the Court in which the crimiml proceedings were instituted See ‘ 

SO C. V. R. 1347 = 23 C. L. J. 59. See Also 46 A. 808 , 4 P. 323 

CiiiJ Forgery^ etc , s 463, elc , I F Where iti respect of .i document produced in Court, an offence 

under s 471, I P C has been committed outside the Court iw sanction is necessary, the use compl itiied 

of being imor in date to the production of the document inCourt, I Bom. L. R. 268 j J8 Cr. L. J. 617 (C) , 18 P» P* 
1913 \26 I1.7B3tbut ire 14& W. N.479 = 11 Cr, X>. J. 290; It M. L. T. 391 =. 1913 M. W. N 336 = 18 Cr. L. J 
Where the accused made 'll! application to the Excise Collector saying that two persons who held licen».s ur 
telling ginj-i etc. had executed a sub-lease {n his favour of certain ganja and opium shops and long beiore ihsl 
application had executed n ZiuntnaiM^ in which be made certain false iiatenients implying that the 
t\*ojM:iv3WsU\d executed t suWeasc In Im favour wbi^ H they bad done, would render their liceiiW' 
liable to !*• cancelWl /ietd{%) that no sancti'm under tins section was necessary for prosecuting theacaived vr 
iabricatiiig the Zjminatna ns ilie offenre was completed when tl*e document was executed which w >s l‘”’l> 
liffore th»- ipplictlion to the T x<-i«« Collector, md (/i) thU the Fttninatu i was intended to be lived before ih- 
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Collector who \«a-> not a Court within the meaning of cl (c) of this section, 10 C. W. M. 220 ss 3 Cr. L. J, 196 ; 
10 W.R.?] SC.'W.'K.lSl which duttngmshes 26 C. 829. & Idng as the prosecution is confined to offences 
connected with a document pnor to its production in Court, no sanction Is required^ All that s 195 (c) prohibit^ 
IS taking cognizance of an offence described in s. -463 when such offence has been committed by a party to any 
proceeding in an) Court in respect to a document produced or given in evidence in such proceeding, 
84 k» 654. Where an offence under s 471 is made out in a anuplaint, the. use complained of being pnor in 
date to the use of the document in question in evidence in a Civil Court, the sanction of such Court is not 
necessary, 18 P. R. 1915 16 Cr..L. J. 617, It was Aeld in 8 0, C. SlS=s2 Cr. Zi. J. 653, that no previous sanction 

IS necessary for a prosecution under sa. 463 and 467, I P C., in respect of a document, a registration copy 
of which had been produced in a suit and a finding come to that the ongtual document was^ forged, since 
the original document m ’ 

in the Civil Court See al - ■ 

employed ‘the words ‘ off 

commission of the alleged offence, but with reterence to the date' on which the cognizance of the Criminal 
Court was imited and 34 A. 634 was distinguished and 4 Bom L. R. 26a discussed, 17 A. L. J. 1030^,42 A. 130. 

Contra —The ivord “ offence ’ occurring as the third word in cL ft) of 5. 195 (1) is designedly used in 
a somewhat abstract manner It is the offence in itself, not any particular offender's offence which the 
section aims at nnd that is^in accordance with s 40, I P C, where “offence ’ is defined as the Mi/ig- made 
punishable bj the Code In other words, the clause deals with the case where there is a substantive offence 
committed by a party to N suit It that condition Is realized then the clause enacts that no Court can take 
cognizance of " such offence. ’ It is not likely that white the proseculion of the mam offender could not be 
instituted without a sanction, any minor aiders or abettors or accessories of his could be prosecuted without a 
sanction. A wiU having been found to be a forgery m a avil suit, sanction was obtain^ to prosecute L, a 
party to the suit under ss. 193 and 4i>7, 1 P C, and to prosecute the aitesting witnesses and the writer not parties 
to the suit, under ss. 193 and 467, 1 PC The High Court set aside the sanction on the merits Thenanappli 
cation was made to the Court that the complaint under s. 467 alone as against the persons not parties to the suit 
should be proceeded with as no sanaion was necessary asthey were not parties to the original proceedings in 
the Civil Coun , Md, that the revocation of the sanction by the High Court carried with it as a nece5s.iry oonse* 
qucnce the termination of the prosecution of all the parties for the offence of forgery generally, 12 Bom. L. R. 
383 10 11 Cr. li. J. 36S. In a suit in the Court of Small Causes, the Court made a reference to an arbitrator The 
accused, a part) to the suit, who was alleged to have fabricated evidence and to have committed forgery and 
used a forged document produced before the arbitrator was prosecuted In respect of those offences without the 
sanction of the Court of Small Causes , Ar/rf, the Magistrate could not take cognizance of the case without the 
sanction oi the Court oi Small Causes, where the document alleged to tie forged was filed with the tward and 
formedapart ofthe record ot the suit 17 H. I/.4. 420 b 3 U L T. 496 , 3 P.R. 1914=s 15 Cr. L. J.338. Onthe 
Institution of a complaint under s 4o7 1 P C m respect of forgery of a document produced in a suit in t 
Civil Court, objection was taken for want of sanction. It wasoDntended that no sanction was necessary as the 
forgery was alleged to have been committed before the production ofthe document in the suit, ArW, sanction 
was necessary as s 195 provides that noCourt shall take cognizance without sanction of any offence described 
ms. 463, 1 P C.etc, when such offence has been committed by a party to any proceeding in any Court m 
respect of a document produced or given In evidence in such proceeding 14 C. W. B. 479 » li Cr. L. J. 280 
See 41 a 1002. See Note 7 above and 23 A. L. J. 936. 

8. Fer^j a Fakalataama.— No sanction is necessary for prosecution as the person forging, was not 
a party to the proceedings mwhidi tlie Vakalatnama was fifed 18 Cr. 1^3.363. 

9. No •anetioa neceuary for eCence uoder v 183 L P. C., where pablie ojSeer Is coniplalaaDt— 
Where a person was diarged with an offence under s. 18^ 1 P.C. for obstructing a bailiff oi a Court in the 
execution oi a warrant , held « was open to the bailiSto file a complaint without any sanction. It would no 
douU lieoj^en to his sujveiior Judpto direct a complaint to be filed 15 Cr. L. J.6i9. 

10. Vbetheraanetloaaeceuary against ptrsoBS not parties to proceedtngs.(i) 7f7/vezi— Under cL (0 
of sut>-sec. (I ) no s.'inction Is required m respca of am document produced by a UfUiust, a witness not being 
a party to the proceeding 3 11.400; 15 1C.671 ; X 1(.228( 32 A. 71; 22 C. 1004; 26 M . L. J. 220 k 15 Cr. L. 4.212. 
(11) At^eUor —Ot Kv abetment of offences mentioned in d.(rk 32 A. 74; 15 C. W. JL 565 » 12 Cr. L. J. lOi. Jt 
tnav l-e that if there are other charges reqninng sanction Iniuaatclv connected uith the diarges which do not 
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require Sanction, the Court may be induced to exerase its powers of supervision by directing the stay of 
proceeding*, till the whole case is complete, 12 C. w. N.B22?sBCr. L. J. 91, explained ml5 C,®. H. 563*=12Cr. 
L. J. 101. See, however 12 Bom. L. R. 333 = 11 Ce. L J. 368 ; see also 5 Pat. Ii. 3. 133 ; 49 B. 603 = 27 Bom. 
C. R. 607, 

10*1.— But distinction should be observed with regard to cl (6) of sub^ec 1 of 195 and cL {c) ofthe 
same , cl ( J) mentions offences committed tn or m relation to any proceeding in any Court and makes no luen 
tion of any parties , while cl (e) specifically mentions offences committed by parties to any proceedings s& 
far as cl (c) U concerned the Courts power to lodge a complaint under s 476 is restricted to parties in the 
proceeding, but as far as cl (i) is concerned the Courts power to complain under s 476 is not limited to patties 
to the suit or proceeding So it is held in 3 Rang, 803 that in respect of offences enumerated in s 193(1) (6) of 
the Code the powers of the Court to complain ate not confined only to the parties before it 

10-B. Vhether as 476 and 476-& apply to a forged docnme&t produced in Conrt, the person forging the 
document neither bring a party to the proceeding nor prodnctng the doenment in Conrt.— A person who 
possibly forged the document which was produced m Court cannot be proceeded against under s 476-A of the 
Code if there be no ground for supposing that he did so for the puipose of using it m Court and there is nothing 
to show that it was he who tised the document in Court 28 C. W. N. SSO 

11 Vhether sanction necessary for abetmeat.--^r^ now sub-section (4) of l9i> , 20 H. 8 which lays 
down tfiat no sanction is required previous to the prosecution of a person charged with the abetment of offences 
mentioned in the section is now overruled b> sub-seaion (4) But where the person charged with abetment is 
not a party to the proceedings before the Court, no sanction IS necessary, 32 A. 74, but 12 Bern. L B. 383* 
11 Cr. 1<. 368. See also 32 U. 3. 

12. For disobeying order promnlgated by the Local Qeyemmont— No sanction is required for 
prosecution for disobedience to an order of Government issued under tAe Epidemic Diseases Aei III of I897 
Where the Chairman of a Muniapality re-pubhshed the Plague Pules in his Municipality, it was held his 
sanction was not necessary, 2431. 70< 

18 Where forged document hat not been prodaced in Conrt —Clause (^) of this section refers only to- 
CT>es where a torged document has been put in evidence in a Civil or Criminal Court , m other cases, a Magia 
trale is competent proprto motu to inquire into allegations of forgery without sanction under this section 
10 W B.S. 

14 False statement la a departmental Inquiry.— No sanction is necessary for prosecution on account 
of n false statement made in a departmental inqmii, 22 B 936 or in a preliminary inquiry made on a Police 
report 23 M. 223. 

13 Forged documents presented to a Registration OBJeer.— No sanction is necessary, il M. 300 and 
^ee sul«ec t2) and Note 44 

16 No sanction required against a Pollce-oBIcep for roakuig a false report —A Police-officer making 
a false or cofoured report cannot properly be saU to iicstifuCe Ofcacfse (o be insctMed any crtertmal 
agiinst any person Therefore sanction for his prosecution under s 211, 1 P C , is bad in law, 4 C. W. N 347, 

17. Banction not necessary when proceedings Initiated at If nnder t 476. — Where a Munsiff, on the 
rejiart of a peon thit he Ind been unlaw/uHy resisted 1^ judgment-debtors and assaulted by them, took action 
and sent the case to the Distnct Magistrate, held that the Distnet Magistrate was not justified in refusing to 
lake cognizance for want of sanction, but should have proceeded under s 476 (2) B C. W. B 836 Where an 
Assistant Judge before whom a witness cave false evidence took cognizance of the case as a Di^ct 
Magistrate under s. 190 (e) and it 

as n Distnct Magistrate was not • , , ‘ 

by the olhcer was in effect under s ! ■ ! ‘ . • ■ . . 

under s. 478 ‘ 

18 Procedure where In the tame tramaetlon offencet are committed, icme requiring lanction and 
ethers net reqelrlag prerlons sanction. — The complainant alleging that he was assaulted when trying under 
the orders of an Amin to open the door oi a judgment-debtor's house, diarged the accused with offences 
under ss. 183, 18*> 358 .and 323, 1 P C , Ae/d that the sancuon ol the Court was not necessary in respect of 
ofTcnccv under ss. 355 and 323 I P C , and the sanction of the Aiam would be suffiaent in respect of the other 
oReuers, 81 M.43. .Srr also 18 C. W. N. 888 ( IS & W, N. MS | 85 B.SO. 
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III.— WHAT IS A COURT > 

19. Heaalnj of the word “ CearL”— The word '■ Court ’ is not defined in the Code, but as used In this 
section has a wider meaning than the words ‘Courts of Justice as defined in s 20 of the penal Code 
Hanng regard to the obvious purpose for which s. 195 ivas enacted we think the widest possible meaning 
should be given to the word and that It wouldinclude atnbunal empowered to deal with a particular matter, 
and authorized to receive evidence bearing on that matter, in order to enable it to arrive at a determination, 
17 C.872y(7//0a'r(f in 15 Bom. L. R. 49 ea 14 Cr« L. J.72. There must be power to receive evidence and to (xjme 
to a judiaai determination on the evidence so recorded, 24 U. 121 $ 28 M. L. J, 123 » 16 Cr. [>. J. 241 ; 36 M, 72 
The mere fact that a judiaal officer is specially vested with certain quasi judiaal functions does not make him 
a Court while evercising those functions, 39 M. 581 referring to 11 M 26 (P.C ) , 30 M. 326 and to Vol. IX, 
Halsbury s l.aws of England, p 9, where it is said many bodies are not Courts, although they have to decide 
questions, and m so doing have to act judicially in the sense that the proceedings must be conducted with 
fairness and impartialitj *' The definition of "Court” given in the Evidence Act (I of 1872) is framed only 
for the purposes of the Act itself and should not be extended beyond its legitimate scope. 12 B. 38. See 
Note 16 to s 43a and Notes 6 to 9 to s 476 See also 45 C. 585. 

Election Commisalonen are deemed to be a Ceart ander the wider tense of the term.— Election 
Commissioners are not a Civil Court within the meaning of s. 476, but they must be deemed to be a Court m the 
w ider sense of the term under s. 195 of the Code and any complaint made by them of an offence may be regarded 
as filed under s 195 (1), (6) of the Code, 23 A. L. J. 845 s: 47 ^ 931 See also 23 A.^ J. 956 (for the definition 
of ” Court ). 

It was further held that an order made by Flection Commissioners under s 476 of the Code could not be 
upheld as they are neither civil nor criminal, nor revenue Court within the meaning of that section But as tiie 
complaint was purported to have been Instituted under s. 476. the High Court entertained an appeal therefrom 
and set aside the order, but maintained it as a complaint under s 190, sub-sec. (1), (n) of the Code 47 A. 931 
But w 46 A. 611. 

20 Revenae Offleeri held to be Courts.— 

(«) Tahsitdar holding an inquiry at to mutation of names under Madras Act III i>/'18$9 —A Tafisil 
dar holding an inquiry under Madras Act Illof 1869 as to whethera transfer of names mthe Land Register should 
be made or not is a Revenue Court and before a party to any proceeding in such a Court can be prosecuted (or 
an offence referred to in cL (e) of sub-sec (1). sanction should beobtained, 24 H. 121. .SVralso 12 Cr. L. J. 109 
(A.) In 19 P. R. 1915 ss 16 Cr. L. J. 765. it was however held distinguishing 24 M. 121, that a Naxb Tahsudar 
dealing under the Punjab Land Revenue Act with mutation proceedings does so in liis administrative capacity 
as a Revenue Officer and not in his judicial capaaiy as a Revenue Court 

(j«) Certificate Officer acting under Bengal Act I <^1895 —Sanction must be obtained before a person 
can be charged under s 206 I P C for having cut and earned away crops under attachment under ISeitgal 
Act I of 189S as the Certificate Officer is a Court, 28 C. 217. 

(»i0 Income-tax Collector hearing objections Coileaor hearing objections under s. 25 of the 
Income-tax Act is a Revenue Court. 44 P. R. 1903. An Income-tax Collector is a Court within the 

meaning of els. (5) and (r) of s 195, 38 B. 6I2 (F.B4 , 36 M. 72. 

(1: ) MamlUdar holding inquiry under Chapter XIZ of Bombay Land Revenue Code —A hfamUtdar 
holding m inquiry under Chapter XII of the Bombay Land Revenue Code is a Revenue Court within tlie 
meaning of s. 195, sub-sec. (I), cL (f), IIS he has power tosuinmoD witnesses, to take evidence although he rnay 
not have power to administer an uath, to consider the evidence and make 1 final order, 39 B. 310, See, 
liowever, 23 U. L. J. 123 » 1915 H. V. K. 177 — 16 Cr. L. J. 341. 

21. Revenae Officers held to be sot Coorta. 

(I) Officer recording tenants rights under Oafiter XI of the Madras Estates Land Act lo/l^Cds ts 
net a C<?«r/— A Revenue Officer prepaniig a record of rights under ss. 164 to 187 of the Madras Eitates Land 
/fr/lsonl) di<sdnrging an executive funaion of the Court and Is not a Court within the meaning of s. 47g. 
lie is not invested with powers to record evidence nof with the powers of a Survey Officer under Madras 
IV e/isn;, 28 IL L. J. 123 m* 18 Cr. J. 2fL See, bowerer. 39 B. SID. 

(nj Sittlement Officer preparing a record e/n^kts. — 5ee26 A.382. 

29 



450 


THE CODE OF CRIMINAL PROCEDURE [Chap XV, 

(«i) Rf enue Officer disposing of objeehon pehhon under s 103-^ of the Bengal Tenancy Act — See 
aC.L.J 133, 2S&471 

(tv) J and Acgutsthon Collector —Pi. Land \cqutsittou Collector acts merely as the agent of the 
Government for purposes of acquisition and is not a Court See 7 0. W H 349 , 27 C, 820 

(v) Assistant Collector vs the Unxted Provtntes to •zuhont the execution of a decree by sale of tmmovible 
property is transferred under ss 68 and 70 Civil Procedure Code — Under the rules framed by the Local 
Government by virtue of s. 70 of the Civil Procedure Code 1908 certain functions may be delegated to an 
Assistant Collector in order to effect a sale xtf immovable property in execution of the decree of a Civil Coun 
but such an Assistant Collector is not a Court within the meaning of this section as he has not the power either 
to sell the propertj as a Court or to confirm the sale or to set it aside and he cannot giv e a sanction in respect 
of an application to set aside a sale on application vvhidi he could not deil with 37 A 334 

(ri) Assistant Collector holding a departmental inquiry under the Bombay Land Revense Code is 
not a Court — (i) An Assistant Collector holding a departmental inquiry under the Bombay Land Revenue Code 
s 197 into the alleged misconduct of a subordinate isnotaCourt within the meaning of this section and no 
sanction is requi ed for prosecution of the complainant under s 195 cL (A), 22 B SS6 (u) whether a 

Sub-Deputy Collector holding proceedings under ss 52 and 84 of the Land Registration Act VII of 1876 (B C) 
fs a Court within the meming of this section so as to require his sanction (o prosecute a person giving false 
evidence in such proceedings and whether such proceedings are judicial proceedings? 9 C. W K 127 
(m) Similarly iCoHector whom to an application is made to replace i damaged stamp is not a Court 8 B L R 
Cr 6 = 11 Vr R 49 See also 1691 A V N 82 

(»/ii) Fxeise Collector not a No sanction is necessary for prosecuting for the offence ot 

fabncating false evidence {s 193 I P C ) by means of a document intended to be used before an Excise Collector 
who IS not a Court 10 C. W N 220 » 3 Cr L J 196 

22 Persona exercUini quasi jadlclal fanctiocs are net Courts wUhta the meanleg of s 199 — 

(*) Commttssoner to take evtdence not a Court— Pi Commissioner appointed to fake evidence is not 
a Court The word Court ms 195 must mean the Court whose dutj il is to consider the evidence and 
decide whether It IS true or false 11 C W N 909 v6Cr UJ 160 

(«) Official Assignee is not a Cbarf— An Offioal Assignee is not a Court even though he has a 
wide disaetion m deciding on the claims of persons alleging themselves to be creditors of the insolvent or 
because at persons aggrieved by deasions of his case appeal to the Insolvency Court from those deasions 
37 M 107 

(i»i) Arbitrator appointed by Courtnola Cburi—Inrespectof an offence before an arbitrator appointed 

by the Court it is the Court that can grant sanction 17 H L J 420 = 6 Cr L J 331 j 6 A 101 A complaint 
cannot be entertained for offences under ss 193 and 47| I P C alleged to have been committed before the 
arbitrator without the sanction of the Court 3P R 1914 = 15 Cr L J 353 

23. JadldaJ OBlcen vetted w/t/i qnuit jsdielul taactioBM —( 1 ) Under Rais 5 o( the rules framed b) the 
Matins Government under s 413 of Madras City Mumapal Act III of 1904 a Presidency Magistrate is 

authorized to hold an inquiry and decide whether a particular candidate is fit or not to stand for election to a 

Municipal Council held he was not a Court 33 M 881 (2)See21B 279 and 30 M 326 The questionm 
S3 M 981 was whether the I residency Slagistrate when exercising the special function was subject to t e 
SI penntendence of the High Court under s 15 of the Charter Act It may be that the Magistrate nwy ® 
considered to be a Court for the purposes o! s 195 See 37 B 365, where the case in (1895) P <f 
dtsltnguiShed 

24. District Judge acting ander Boinhty District MualcIpilUlet Act Is * Court.— A District Judge 
when acting under s. 22 of the Botnbe^ District filunicipatities Act III of 1901 Is a Court wlU in the meaning o 
cl (5), 37 B.38S 

25 Reglstrer of Presidency Small Canie CearL— Under the Calcutta rules of the Presidency Smilj 
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M. Tilt^ie MoBiIff l» • Coort— A Village Munstff tr>mg « » Coun, and m such cin give 

wntlion under this section where htse esddence Is given hefore him, ii H. 875. But in IS K. 131, the accused 
inteniion-dly insulted a ViUige Munsifl In the dischsrge of hiS magisterial duties. The Vilhge Miinsifl did not 
prefer comphint or vinction prosecution, hut a secondWiss Migislrate charged the accused under s. 228. 1 P C , 
on Police report and omvicted him , Md, that the secondoJass Magistrate was competent to try the complaint 
and the conviction wts right, « snt of complaint licmg cured Jiy s. 537 

S7. Felke^otTIccr not • Ceort^A Pohct* constihle toking down a statement under s 161 h not i 
Judge, nor is the place where he ofliciates a Coirt. His s-mction is therefore not neces.sary, under this section 
to a prosecution (or t (d-.e sttiemeiil nndetohini whether the charge be framed singly or altermtively 11 B. 
BS9. The prosecution of a person for giving fakt evidence liefore i Police pa/f/ requires no sanction as t 
Police />n/el is not -i Crimnnl Court within the meining of the Code (Act X of J872), md s 463 of thtt Code 
renders sanction necessary only when one of the oflences specified therein fs committed before or against a 
■Civ i1 or Criminal Court 4 B. 479, 

33. RegiitratloD Offleer lot a Coart— cL (2X A Registrar or a Sub-Kegistrar is not a Court 
■within die meaning of this section but offences cofitmittetl before such officers are specially made punishable 
under ss. 81, 82 an'd 33 of die RtgutraUoti Att 111 of J677 Hence no s.-\ncUon is required for prosecution in 
respectof an offence committed before such an officer and falling within clauses (5) and (r) of sub^ec. (I) 
though previous sanction or complaint is neceswr) in respect of offences within cL (j) of sublet (1), 11 C. 866. 
A Distnct Registrar dealing with a comphint against a Sub>Registrar is not a Court lO C. VT. N. 333 <e= 2 C. L. J, 
619 ^3 Cr. L. J. 112< .S>^10C.694) 13 B 38 and <9 M,201, wh^r^ 10 M. ISiand 11 lf.3areespIainedandaIso IS 
H.13S, 3C. W.N.34II H O.C.3S8; 11 C. L. J. Ill 11 Cr. L. J 213; l6 Bom. L. ft. 945 iS 6r.LJ.l98. 

IV.-SOBORDIHATIQH OF PUBLIC SERVANTS. 

39. SabordiaaUoo «f Police to District tfagblmt*.— A person gave false information to the Police 
and his prosecution was sanctioned b) the District Magistrate, and he was convicted and sentenced to pa^ a 
fine. On appieal the conviction was affirmed by the District Magistrate. He/d, that although Police-officers 
are genera]}) subordinate to the Distnct Magistrate, the subordination contemplated by this section is not such 
-subordination, but subordination of some supenor officer of Police, 27 C. 432. But if the District Magistrate 
saves the sanction at the request of the Police who it was contended ought to have given it, the sanction is 
proper, 32 C.16Q. Cbnfr'O in 27 ft. 292; 8 P.R.1910aBi0 P.W.R. 1910 » It Cr.L. 4^.292, it was Aefif that the Distnct 
■Magistrate is the head of the Police {see s 4 of Act V of 1861) and is a public servant to whom the Police is 
-subordinate within the meaning ofsiil>sec (IX(a)and is competent to grant sanctionfor prosecution under s 182, 
7 P C , m respect of a false report to the Police See also 47 P, R. 1367 ; 9 P. R 1868 , 4 Lah 130, 

30. Sessions Judge cannot grant sanction In relation to a proceeding before the Police,— A Sessions 

Judge cannot gram sanction to prosecute a person for an offence under s. 182 I P C, committed in relation to 
■a proceeding before a Police-officer or i Sub-Magistrate to whom the reports were sent by the former as 
neither of them was a subordinate of the Sessions Judge within the meaning of cl (7), 27 U. L J. 886 =* l9H 
H. W. N. 793 18 Cr. L. J. 612 

31. Talnk second-class Hagistrate not official superior of Police Station-house Officer.— A second 
•class Magistrate of a laink not being the oftiaal supenor of a Police Station house Officer, cannot sanction a 
prosecution under s. 182, I P C, for giving false information to the Station house Officer, 6 M. 146 .Si-ralso 
-2 N.-W. P. H. d. R. 287 ; 7 B. H. C. R. Cr. Ca. 81 ; 11 W. R. 23. 

32. Honorary Kagistrate not official superior of Police-officer.— A sanction given by a Bench of 
■Honorarj Magistrates for the prosecution under s. 182, 1 P C, of a person alleged to have made a false 
report to the Police was an illegal sanction inasmuch as the Policfrofficer to whom the report was made was 
not subordinate to the Bench of Honorary ^lagistrates within the meaning of this section, 1893 A. W. W 182; 
19 W. R. 33. 

33. YfUage Munslff Is not subordinate to a Sob-Magistrate.— Under s. l95, the subordination of one 
public servant to another may anse either from expressenactmem or from thefact that both the public servants 

belong to the same department, one being supenor In rank to another There is no enactment which makes 
Village MunsiSs subordinate to Sub-Magistrates, nor do they belong to the same department 18 H L. J. 354 
4M dtiseniing /rom .Srr Note 26 

34. Registrar of the Small Cause Court subordinate only to the Chief Judge.- Where the Registrar of 
a Presidency Small Cause Court grants smction under cl {«) of sub-sec, (I) it was only the Chief Judge of the 
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Court to whom the Registrar acting as a public servant is subordinate, who can re\ oke the sanction, 27 B, 130. 
Had he been acting judiciall), onJ) the High Court as the principal Court of original jurisdiction could hate 
interfered. In no event can a Bench of one or more Judges of the Small Cause Court interfere with the sanction 
accorded by the Registrar of the Court 

35. Secretarj of Uuuclpal Beard subordinate to Chalrnan. — The Chairman of a Municipal Board has 
power, apart from and independently of the Board to grant sanction for prosecution of an offence under s. 182, 
1 B C, committed in respect of the Secretary of the Board, 1892 A, W. N. 31 

y.— APPLICATION FOR SANCTION, WHAT IT SHOULD CONTAIN. 

36. Generally an application Is Indispensable for granting sanction —A sanction to prosecute pre-sup* 
jxjses an application tor sanction and where no such application is made, a Court ought not to take upon Itseli 
to grant sanction, but should take action under s. 476, 18 A. 213; 3 A. 62. In 1915 H. L. R. Ill; 91 = 17 Cr.L.3. 
S3 = 32 In. Ca. 651, the case in 18 A. 213, was followed. The Code does not contemplate a Court or public servaut 
giving sanction where no application has been made, 1907 U. B. R. Cr. P. C. 1 = 6 Cr. L. J. 25. Sanction should 
not be accorded without an application made for it by some person w ho may desire to complain of the offence 27 
C. 820; 20C.474; 6C. W.N.37; 10 C. V.N.222<=2 CL. J.619 = 3 Ct. L. J. 112; IICL. J. U 1 *= H Cr. L J. 212 , 
23 P. R. 1901 ; 30 P. R 1905 = 2 Cr. L. J. 687 ; 16 Cr. L. J. 2Sl (Pun ) , M. 189 ; 20 C S49 ; 6 A. L. J. 796 = 10 Cr. 
L. J. 437 , 8 6. L R. 21 = 15 Cr. L. <1, 662. Where a Sub-divisional Magistrate, after merely perusing the calender of a 
case tried by a Magistrate subordinate to him sent for the record and without any application for sanction passed 
an order under this section sanaioning the prosecution of a witness in the case for perjury, held that the order was 
illegal, as the Magistrate had no junsdiction to take cognizance of the offence, though he be a Court superior to 
the Court in which the offence was commuted, 7 K. 360. Where a Magistrate directed a Police investigation 

a case pending before him and as the result thereof passed an order against the complainant purporting to b® 
under this section, held that the order was irregular inasmuch as this seaion pre supposes an application by 
some iierson for sanction to prosecute, 1902 A. H. 195 following 1896 A. W. N. 32 A Police report setting 
forth the facts and containing a request that the petitioner should be prosecuted under s. ISS, I P C, is a 
sufficient application to justify the Magistrate m giving sancuon. 17 C. W. N. 976 14 Cr. L J. 292. 

Cuff/ra —There is noUiing in law which requires that sanction to prosecute shall only be granted 
upon application by a private prosecutor, 1QC.L.R.4. Where it was contended that the proceedings for 
grant of sanction were irregular because no application had been made for that purpose by the party to whom 
sanction had been granted , Ar/i, that s. 195 does not expressly provide that an application has to be made for 
the grant of the sanaion. No doubt the cases m 27 C. 820 ; 18 A. 213 j 20 C. 474 ; 10 C. W. N. 222 =» 2 C. L J. 819 ** 

3 Cr. L. J. 112, recognize the proposition that ordinanly a sanction should be given only on an application 
made for it by some person who may desire to complain of the particular offence, but whose complaint 
cannot be entertained without such satiatoiu The rule recognised in the cases mentioned may be justified to 
this extent that before a sanction is granted the Court must be satisfied that there is some person who is 
willing to wail himself of the sanction and to cany on ihe prosecution for the purpose whereot the sinction 
is granted. 13 Cr. L. J 4 (G) In 17 C. W. N 978 — 14 Cr. L J. 292. CHArMVN.J was of opinion thatthere was 
no necessity for any application m cases which come under sub-sec. (1) («), see also7Mad.H. C.R.88 a 
18 Bom L. R. 917 = 19 Cr. L. J. 107, it was held that to require an application in all cases was to depart outside the 
terms of s. I95 and it is open to a Court to gram a sancuon without an applicant. The sanction contemplate 
by this section Is not a sanction to any particular person to prosecute, but a sanction to the Cnmlml Courts 

concerned to take cognizance of certain offences speafied in tins secuon of which the Cnmnnl Cou^ cmno 

take cognizance except with the previous sanction or on the complaint of the authority described m tu 
section. The sanction whiUt U is lu lorce restores lo the Cnmmal Courts a jurisdiction of which the sanw 
section deprives them m respect of speafied offences and need not even name the accu'cd jserson 8 om 
R. 32 = 3 Cr. L. J. 227, where 27 C. 820 is not foUowed In 16 Cr. L. J. 740 {M ) the High Court granted sanction 
In respect of an offence before a District Mimstff without an application and ordered the Disincl Mimsi o 
direct the process-server to act upon the said sanctioa J’ee also 17 Cr. L. J. 305 (S.) also Notes 57 and 90 

37. It a written application Beeettary?— It is the established practice on Uie OrigioM Side of the 
Calcutta High Court to gnnt .a sanction only on a formal petition being put m upo" which an order could 
P-ivsed. Where, ihcrefori., on an oral application, the Judge then sitting on the Original Side said ‘very well 
hut ihe olfice refused to draw up the Order as there wr-vs no application In writing , and subsequently a written 
apphotion v»xs m.vde to another Judge silting on the Onginal bide , held the latter had jurisdiction to nnke the 
ord<-r since the previous order v\ as not In lomi and ininictuous, 40 C. 423, 
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SS. Ho pftrticni&r form Beceuory.— This section does not make any particular form of application or 
^anaion nece^sarj, IS H. iS7. No particuhr form of application is necessary, S & W. N. 8. 

39. What theald application generally eontata.-. 

(0 The appUcedxon tnuit ask for sanetton, — A mere complaint by a stranger to the proceedings that 
a partv has made a false statement Mllhout asking for sanction IS not .an application on which sanction should 
be granted, iSP. W. R. 1913 >=68 P.L.R. 1613= ItO. L.J. 107. 

(r») yl/flieafu>» rmiit sj'ttt/y the offence —SinciXon hr prosecution under a section other tfian that 
under which sanction was asked for liy the applicant Cannot be granted, 1898 A. W. N. 205. 

(iiO Apptiealion must specify Itme aftd place of —An application for sanction must specify 
the time when and the plice where the offence was committed and sanction should not be granted except upon 
evidence before it of such matters, 8 A, L. J. 217. 

(il) Apphcaiion for sanction for perjury must contain the assiyninent of perjury —An application 
to proseaite for perjuiy must indicate preciselj the sutements alleged to be false showing the place where and 
the occasion on which such alleged false statements were made. 18 A. 203; 36 C. 80S; U. B. R. (1613) (Ist quarter) 
168 = II Cr. L. J. 122. Mere omission to speafy the statements in the application is not a ground for revoking 
the sanaion, s. 537, 3 Bar. L. T. 131 = 11 Cr. L. J.749; 38 C. 808. 

(r) Appheahon for lanchon for forgery must specify the document — Application to prosecute for 
perjury or forgery must indicate precisely the document in respect of whicJi forgery is said to have been 
committed or must set forth in detail the statements alleged to be false, showing the place where and the 
occasion on which such alleged false statements were made. It should not be left to the Court which is asked 
to grant the sanction or to the Coun which i> to act on that sannion, to find out by reference to another 
record what the document is in respect of which sanction is sought or given, 18 A. 203 ; 7 W. 560 ; B P. R. 1B98. 
It IS not competent to a Magistrate to sanction the prosecution of a person m respect of a document in regard 
to which the application tor sanction is silent and does not complain, 2 C. L. J. 6l2 = 3 Cr. U 3, SI. 

YI.-WHO CAN APPLY FOR SANCTION AND TO WHOM SANCTION 
MAY BE GRANTED 

40. ADyone may apply fer.sanetlctt.—This section does not enact that application shall be made by 
any particular persoa It merely provides that no Court shall take cognisance of certain offences without a 
sanction, 18 U. 497. See Note 90 

(f) Agent.— In 33 C. 463 it was held mat a landlord is entitled to authonre his agent to obtain 
sancuon to prosecute an accused in respect of an offence comnutted against hint 

(ji) Minor cannot apply for sanction— h Civil Court ought not to entertain an application for 
sanction under s 19S, presented by a minur unless it is presented on his behalf by some responsible person 
acting as the next friend 11 Cr J. 327 (C.) 

Whether lanctlon can be granted to legal representative of a deceased applicant— Criminal proceedings 
started by a pnvate person abate on his death , and so a petition for sanction for perjury filed by a party cannot 
on his death be allowed to be continued by his legal representative, though the latter may himself present new 
application for the same purpose. 47 H. 88. 

41. Court may grant sanction to imy person private or official.— “ There is nothing to prevent 
a Police^fhcer from obtaining sanction under this seaioii, and then filing a comphmt or submitting a report 
to the Magistrate for him to take cognizance of the offence under section i90 Similarly if a Magistrate wishes 
to act m a fit case upon any other information or u|)on his own knowledge or suspicion, he has only to apply 
for a sanction. Nor is there anything to preclude a Public Prosecutor from obtaining the necessary sancuon for 
any person to file a complaint' /Vr Sankaran Naix, J . 33 H. 49 at p. 56 and see also Weir H, 598. A Court 
may grant sanction at any time and to any person it considers fit to cany on the prosecottort The section 
affords a remedy without the necessity of granting sanction to a pnvate party A sanction may as easily be 
granted to the Public Prosecutor or any other offinal deputed by the Distnct Magistrate to obtain jt and the 
District 'Magistrate can be moved in a variety of ways if the case is one deserving of his attention Per 
PiNiiEY, ] 82 M. 49 at p. 60 See Notes 90 and 52 

(i) Government Pieader—The Government Pleader on instructions from the Distnct Magistrate 
may apply for sanction to prosecute in respect of an offence alleged to hav e been committed in connection with 
A Civil Suit (1908) A. W. N. 309 = 8 Cr. L. J. 157. When the Court is unwilling to grant sanction to a pnvate 
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prosecutor and has refused, his application the Court is at liberty to give sanction to a Public Prosecutor, 
13Cr L.J.t(C.) So also aDistnct Magistrate may instruct thi Government Pleader to apply for the extension 
of the prescnb^ period of "six months where the gnutee of the sanction has allowed tlie time to expire, 
15 0. 0. ITT es 13 Cr, L. J. 551. In 41 C. 4i6, a Special Bench of the High Court holding an iiKpiiry under s 10 
of the Letters Patent into the conduct of an attorney, thought Uiat there were matters in the case whidx called 
for further inquiry with a view to possible criminal proceedings and the papers were placed beiore the Public 
Prosecutor, who applied through the Standing Counsel for sanction under s 195 lor offences under ss. 193 and. 
196, 1 P C.., and sanction was granted See also 32 M. 49. 

(«) Skertsladar— In 12 Cr. L. J. 320 (Stadh) sanction was given to the Shenstadar of the Court 
mtJiout any application by him and it was he/d that it virtually amounted to a complaint 

( 111 ) Diitrut Magtitraie — See also 3T C. 13, where it was held distinguishing 3 C. W. N. 3 that there 
IS nothing in the Code to limit the grant to a party to the proceeding in which the offence was committed and. 
sanction was granted to a District Magistrate .Sire 10 C. L. R. 4$ 39 C, 463. 

StrangefSi */ oppltcalton ts not bona fide and made out of spile —In 3 C. W. N. 3, it 

was held tliat no Court should entert.iin an application for sanction by a person not a party to the suit out oL 
which proceedings for sanction arose. In this case an application for sanction unsigned and unverihed was 
filed before a MunsiB, purporting to be on behalf of the defendant in a Civil Suit, who deposed that he was 
not aware 01 the application or its contents, and was not desirous of prosecuting, and the Munsif! found that 
It was filed by one R who was not a party to Uie suit, out of ill reeling , that no Court should entertain 
ati applicition for sanction to prosecute, made by persons who are not parties to the suit out of which 
the proceeding arose. So also in 13 Cr. L. J. 1 (C.) and in IS P. S. R. 1918 » 63 P. L. R. 1913 » 14 Cr. L. J. lOT, 
il was held that a Judge acted property m not giving a saiiction to a stranger to the suit Set also 
11 A. L. J. 313 «■ 14 Cr. L. 3. 389. 

VII.~WH0 CAN GRANT SANCTION? 

42. Applieatien tor aaiictlon should be made first to the Court before which the offence was- 
committed.— As a general rule, application for sanction should be made in the first instance to the Coun betore 
which the alleged offence was committed, 6 M. K. & R. 92 ; 7 U. H. & R. Appx. 12 1 32 V. R. 11 1 99 P> 16T9, 
and unless there are exceptional circumstances the supenor Court will not interfere in tlie first instance, 17 W. 
R. 46 i 1909 F. R. 96 and see 32 B. 203, where it was that the appellate tribunal had no jurisdiction to graiiL 
a Miiction when the first Court had dismissed the application (or default of appearance “ Whefe sanction is 
ashed for the prosecution ol an offence alleged to have been committed before any Court it is in every way 
expedient Uiat the application for sanction should, in the first place, be made to the Court m whidi, or la 
relition to any proceeding in which tlie offence was committed” 16 A. 80 at p. 83. See Notes 214 and 230 

43. S&DCtlon may be granted by the Superior Court la the first InstahCe.— Under clauses (9) and (r) 
of su}>.sec (I), such supenor Court is competent to accord sanction in the first instance, even though no 
application had beerj made to the Court m which the offence is alleged to have been committed, 27 M. 223. An 
order passed by an Appellate Court is in law the order whidi ought to have been pissed by the Subordinate 
Court and will therefore ha.e the same eflicacy and operation as Uie order which ought to have been passed by 
the litter. 27 H. 223itp. 2255RatanlaI9375 6 C. 440=7 C.L.R.330. Under ds (9) and (r), it is competent to the 
Api>ellite Court, in the first instance to sanction ilie prosecution ol appellants for forgery of a document not 
produced in his Court, but given m evidence in the appeal pending in that Court, an appeal being certainly a 
Drotvedmg within the meaning of this section, 11 A L.il. 11 = 14 Cr. L.<f.47. On a petition to set aside for mnt 
of notice in ex-parU decree in a second appeal, the High Court called for a report from the Distnct Munsiff and 
finding from the report that the petitioner had committed {leiyury before the Distnct MunsiS gave sanction for 
hU prosecution 16 Cr, L, J, 740 (M.V The power of an appeUite tnbuual In sanctioning prosecutions for 
peT^ury, eta, is not restneted to cases tti winch an appeal is heard, but vests in the supenor Court as a Court 
excaising siipervisinn and conuol over the suburdinnte Court, as for instance, it might be exerased on a 
perusal ol the records. It is immittrial how tlie supenor Court is put In motion, Wclr H. 160. Hut it would 
Iw very undcstnihW for die High Court, except under vtiy peculiar cncutnstances, to entertain in the first 
luM ince un application Jor sincUon to prosecute for peryury , 17 W, R. 48. See al^o tl N. L. R. 38 = 19 Cr. U J. 
*39t67 P. L.R. 1916= 17 Cr. L.3. 235. 

(*) li'Kh Couti aehnz tu reimon under s 43» ntag grant i tnetion —The ffigh Court while txer 
ti'Uig Us pi'wers ol revision has power to grant sanction 29 V. L. J.993 = 14 M L. T. 912 = 14 Cr.li. 3. 624. 
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(ft") Sesswns jKdgi not tomf>tttnt to ^rant sxnctxon —A Sessions Judge is not competent to grant 
sanaion for an offence under s. 193 committed )>eforea Subordiiute Magistrate, S7 U.L. J. fiSS =« 15 Cr. L. J. 612« 
But a Sessions Judge Ts comjKtent to grant a sanction for the prosecution of a witness for statements made by 
him before the committing Magistrate and brought to the notice of the Sessions Judge (1917) M. W. N. Kl. 

(ill) Suptnor C^urt not (ontptUnl to grout tanetiOH uitk regard to case pending on ike file of a 
Subordinate Cbwri— When a case is pending on the file of a Subordinate Migistrate and no final order has been 
jiassed by him, a District Magistrate Ins no power to gnnt satirtion unless he withdraws the case to his own 
Court, 3 C. W. H. 490. 

44. Where practible, J«dge who tried tho cate to be resorted to— No doubt, ordinanly as a matter 
of convenience and expediency, an application for sanction should be made to the Judge who tried the case if 
he be present In Court If he is not present, either by death absence on Ictve or transfer, it is open to the 
Court, *.e , an> other Judge of the Court to grim sanctioit The words such Cottri does not mean such Judge, 

S3&19S{7A.L.J 50»llCr. L.J. 140. 

43. Change of Ineinbest Is no change of Coort— ITie Court before which the perjury is alleged to 
have been committed is to give the sanction. The change of incumbent leaves it still the same Court, 
7H.H.&R. Ap 19: SC. L J. 176, where S3 C. 193 is followed 34 C. 551 (F.B), 29 P. B. 1879. Thus in 11 
C. W. N. 119 It was held that a Afunstff has Junsdiction to gr-ini sanction in respect of an oiTence committed 
beiore his predecessor m oliice, 9 C. W. N. 839 dtshngutshed and doubted The term Court m cL I (i) is not 
confined to the Judge who tned the case on the appeal, but also means and includes the successor m ofhee of 
<Kudi judge who can therefore grant sanction, 6 C. !>. J. 176 5 Cr. L. J.186. But it is alwa)$ desirable that 

«an«ion should be granted b) tlie Judge who ined the case, 7 A. L J. SO a 11 Cr. L. J. 40. A succeeding third 
class Magistrate may dispose of a sanction petition, even Uiough be is incompetent to conduct the trial 
conducted bj his predecessor, in which the ofience for whicli sanction is applied for was committed, 19 M. L J, 
Sh. Note 65, but see next Note and also 39 C. 463. 

46. Bet wbea ebaaje of prcsidlog officer mAke a ehADfe In the Coert, (1061100 einnet be grioted.— 
Court trying the case and granting sanction must be the same. 

(i) Succession of Deputy Magistrates there are many Deput> Magistrates and one of them 
19 transferred, the Deputy Magistrate who comes to fill the gap is not the successor in office of the Deputy 
Magistrate who has been transferred 33 C. 437 at p 460. The incoming Magistrate is not, therefore, competent 
to grant sanction in respect of an ofience committed before the outgoing Migistrate. 43 C. 687. 

(«■) Can Dtslnei Plagistrate grant sanction for offences bejore Subordinate ’Magistrate who is 
tran/erred f— Alter acquittal bj a firsKlass Magistrate who was transferred outside the district an application 
for sanction to prosecute the complainant under s 211 was mide to the Distret Magistrate and granted It was 
contended that inasmuch ns on the departure of the Deputy Magistrate all cases then pending in his Court were 
placed before the District Magistrate, the District Magisttate for the time being became the presiding Judge in 
the Deputy Magistrate s Court and the sanaion was good The sanction was set aside , ^e/t/ it may well be 
that m so fir as he proceeded to dispose of such partheird cases the District ilagistrate within die mean 
mg of s 350 succeeded to and exercised the junsdiaion which the Deputy Magistrate had ceased to exerase , 
but in the present instance reit! er the original case nor the application for sanaion were among the cases so 
lett part heard 16 Cr. L J. 640 (C.) See, however, 20 Bom L. R. 117 = 43 Bom. 190 

(iti) Court trying case and granting sanction must be the same — A case was heard and deaded by 
an Assistant Magistrate witli second-class powers OnhiS transfer from the district, all hi® wcr.c was trans- 
ferred to the Joint Magistrate who granted sanction in respect of a case disposed of bj die Assistant Magistrate 
and the sanaion was upheld on appeal by the Sessions Judge , held, that the Joint Magistrate had no 
jun«diaion to accord sanaion, and though the Sessions Judge had power on a proper original application 
made to him to accord sanaion, his appellate order cannot cure the defea, inasmuch as the Sessions Judge 
was not dealing with the matter as an OngmalCouit, but asa Court of Appeal 1902 A. V.N.9. 

(tt-) Court of Subordinate Judge not a permanent Court— In 7 P. R. 1913 =* 14 Cr. L. 3 . 178 it was 
held following 23 P. R. 1889 that though there is a class of Courts called Courts of Subordinate Judges, 
there is no Court of a Subordinate Judge as a permanent Court w iih a perpetual succession of Judges, and on 
transfer of a Subordinate Judge from a distna, tlie Court of the Subordinate Judge, who takes over the pending 
work IS not identical with the Court oi the Subodinate Judge who has been transferred Note 190 
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47. CoBrt trying the cate mnst be resorted to and not Court taking cognizance merely or tram* 
ferrlflg.— It Is the Co\irt which tries the case on the merits, that is the proper authonty to grant sanction, and 
not the Court before which proceedings are instituted and b> which process is issued, 6 C. W. N. 35 ; 3 C. W. 33. 
A complaint was made before a District Magistrate against a Policeofhcer He allowed the complainant to 
make his complaint before a Deputy Magistrate at the headquarters. That Deputy Magistrate impropetly 
transferred the investigation to the Sub-divisional Officer at B, who after investigation found the case to be 
false Then the Deputy Magistrate recalled the case and passed an order deciding the trial of the complainant 
under s 211,1 P C., the order lot prosecution was Without junsdvction, as the Deputy Magistrate had after 
transfer no jurisdiction to recall the case or pass any orders under s 476, 16 C. W. N. 885 = 13 Cp. L J. 484 An 
order for prosecution lor bringing a false case should be given by the officer investigating and not by the officer 
who transfers the case 40 C. 41 

43. Magistrate making an inyestlgation under a. 202 has no power to grant sanction —A Deputy 

Commissioner upon receiving a petition ot complaint against a public servant referred it for inquiry and rejiurt 
to a Sub-duibional Magisinie, who in consequence ol an opinion formed by him during the inquiry proceeded 

to try the petitioner who was one of the complainants to the Deputy Commissioner, and convicted him under 

s 182,1 P C AWrf, that the Sub-divistonal Magistrate has no jurisdiction to institute proceedings or to grant 
sanction, inasmuch ns the complaint which led to the trial of the petitioner was not made to httn butlo tlie 
Deputy Commissioner 4 C W. N 366 j 22 K. L. J. 419 = (1912) 1 M. W. N. 499 « IS Cr. L. J. 209 

49. Seceud'Class Magistrate cannot grant sanction in respect of an offence before a Village 
Magistrate.— 18 M. L J. 634 (Notes 49 and 42). where 4 M. 241 was not followed. A sanction to a prosecu- 
tion for an offence under s 182, 1 P C , accorded by a second-class Magistrate, when the false information was 
supplied to a Village Magistrate is a suffiaent sanction li the Village Magistrate is subordmite for the purpose 
at all events of transmuting miotmation to the Magisuate granting sanction, 4 M. 241. Qiicere whether a 
Village Magistrate in Madras is a Mngistraie within the meaning of this section and of s. 197 having regard to 
the definition in a. 3 (3i) ot the General CUmei Act, X of 1897 » 

60. False evidence before YUlago MuniUT* Court— A Village Munsxff trying a smt Is a Court, and as 
such can give sanaion under this section when false evidence is given before him, 11 H. 370. 

51 Sauctlou for perjury by an offender under conditlona] pardeu.— Under s. 339 (3), the High Court 
alone is competent to accord sanction for the prosecution lor perjury by an offender to whom a conditional 
pardon htd been tendered. 

52 Officer of Court taay grant eaucUon for offences agalust him.— Where the complainant allegn^ 
that he was assaulted when trying under the orders of the Amm to open the doors of the judgment debtors 
house, charged the accused with offences under ss 183 186, 355 and 323 I P C , tt was held that sanction of 
the Court was not necessary in respect of ss 355 and 323, I P C., and the sanction of the Amin would bo 
butticient in respect of the other offences, 81 U. 43. See also 8 A. 383 

53 Persons not acting as a Court cannot grant aacctlen — 

(il Commxiuoner examining wtlnesses cannot grant jaweftow —Where perjnry is alleged to have 
been committed liefore -i Commissioner appointed under s. 503, Ibe proper authonty to accord sanction is not 
the Commissioner, but the Court that tries the case, 11 C. W. H. 909 » 6 Cr. L. J. 160. 

(»i) Arbitrator appointed by Court cannot jow/ran— Where it was alleged that a pirty to the suit 
had committed before amrbitrator appointed by the Court, the offences of fabricaUng evidence, etc. heti the 
sanction of the Court wvs necessary for prosecuting the par^, 17 V, L. J 420 = 6 Cr. L. J. 33. 

(ill) Official Assignee cannot grant sanction —See Note 38 

(iv) ColUttors and Assistant Collectors acting departmfntally —See Notes 36 and 37 
[y) Rtgtilrahon Officers —See SS 

84. Dual cupMlty «{ grantor. — When an order which would have been a valid sanction if nude 
by the Sessions Judge ivas in fact passed by the same person as District Judge, the High Court set aside die 
sanaion, as In the absence of notice to the accused m that case it could not be said he had not been prejudicett 
In S6 A. 014 ) t* H. ISg , the niisdescnption was held to be immaterial See also 13 C. W, K. 1083 j l7 W, R. 3 
ntnlNolc 124 

85. Contradictory lUtooenta to two Courts.— jVe Votes 132 and I33 
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IX.— POINTS TO BE CONSIDERED IN DEAUNQ WITH SANCTION APPLICATIONS. 

H. Only tpoB an appUeatloB.— .Sir/ Note 36 at p 419 

67. ApplleatloD ibeald BOt be dlimUted for defanlt of appearanee of applicant— \Vhere a Public 
^ • f ■ ' • • * h • • • ' 'the Court 

' ' ■ ■ , r .* - « • I wamnted 

■ * ' ■ . ■ appear at 

■ ■ ' • '■.*** ■ was bound 

■ ■ ■ - ■ the Court, 

7.* i !■ 4 ' ft*. : . imnnotbe 

dismissed on the non-appearance of the complainant, Rataolal 137, See Ratanlal 43, where the complainant 
w as allow ed to w ithdraw 

5S Notice mnit be glTea to the aecated.— .S'// Note 78 under Heading Xl 

59. Where neceitar; preliminary Inqolrjr nattbebdd.— SI/ Vote 99 under He.nding XIII 

60. Sanction mnit be bated on legal evidence. — In cases falling under els (d) and (/) of sub-sec. (1), 
s.anctioncan be granted onI> on materials which can be regarded as legal evidence according tothe provisions 
of the Indian Eindente Ael It is tlierefore xlltgal to grant a s.anction based solely on an investigation cor^ 
duaed under s. 202 whether by a Police-ofTicer or by the Magistrate himseli Slndra Iver, J ,in 23H.L.J. 
419 d (1912) lU. V. M. 499 {tantra Spfncer, J ). When a Magistrate dismisses a complaint upon a report from 
the Police there is no legal evidence before him on which he could grant a sanction. It is irregular to substitute 
the opinion olthe Police-officer who made the reportlur that of the Magistrate, 10 M,232 (F.B), A sanction 
ought not to be granted >n respect of fabe statements contained m an alBdavit sworn by him in a case in which 
he was an accused person 2B1.331, 19 A.200 :? S.L.R.73 Adeclaration before it can be made the founda 
tion of a prosecution under s. 199, 1 P C, must beone which t$ admissible in evidence and which the Court 
before which it is hied is bounder authorized by Uw to receivein evidence, 35A.8S. No sanction ought to 
be granted m respect of a statement in an afHdavit which is sworn to before a \fdgistrate who had no power to 
administer oath, 9 8.L, R. 102 b 12 Cr. L. J, 909. A Magistrate cannot grant a sanction or make an order under 
S. 476 in a matter which did not come within his cognizance in the course of a judicial proceeding, 2 C, 
L.j,913b3Cf.L.J. 81. Thus sanction to prosecute a person for making a false statement at an investt* 
gation held by a Magistrate under s. 203 to uhidi the public vvere not allowed access, was held illegal 
on the ground tliat such an investigation was not a judioa! proceeding and that no oath could legally 
be administered in such a proceeding, Wetr il, 167. Simihrly, inquiry held by a Divisional Magistrate 
at the instance of the District Magistrate into the arcumstances of a complaint against the Police was to 
be not a judicial inquiry, 23 H. 223;4C. H, N. 366; 20 C. 734 : 22 B 936 Where the person against whom sanc- 
tion is sought was examined on oath, held the sanction based on such evidence was unsustainable, 29 H. 116. 
It has never been doubted that under s 195 sanction can be accorded only on legal evidence, 31 H. L. J. 79S b 
so U. L.T.47 S3 1911 2 U W N. 9 gs 2 Cr. L. 3. 323. The evidence must be of a substantial nature and the 
evidence of an accomplice, unless corrobonted is not sufficient to sustain a S'lnction for prosecution, 
1900 A.W. K. 190. Again a Court will not be justified in according sanction against a (>erson merely 
because someone makes a statement behind his back that he had commuted a certain offence and the Court 
believed such statement An order granting sanction must lie Insed on legal evidence 5?/ Weir II, 188; 
t3 fi. 50; 27 U. 94; 23 U.S23. The observations tn 10 11.333 (F.B) that the order giving sanction should be 
made on judicial evidence, or legal evidence, do not mean as contended for before us that such evidence must 
have been given on the application for sanction or even on the heiring of the complaint itself In that case their 
Lordships held that the sanction grantevl merely on the strength of the Police report and of the result 
of the investigation was illegal Per WalUS ] , in 36 H. J. 486 b 15 Cr. L. J. 271 In that case it was held 
as I understand the points on which all the learned Judges were agreed, that the Magistrate should not substi 
^ute the judgment of the Police for his own judgment and cannot accord sanction merely upon Police report 

. _ .I.-,. .»•» -.uthonty giving sanction should act only upon legal evidence 

‘ . ■ lications whatever as to the materials on which a Court can be 

. . ■ Av¥ar,J, Where, therefore, a Subordinate Magistrate 

has granted sanction toprosecute the accused, for prefemnga false charge, after having sent for the recordsof 

a previous case in which the fact which formed the subjectmatter of the present complaint by the accused were 

set up and found against him after his evidence as a complainant had been recorded and the comphint 
dismissed held, the sanction was legal /olloiimg 22 K. L.3. 419 b 11 M. L. T. 367 b 13 Cr. L. J. 209. Ibid See 
also the observations of \\ hits, CJ., m 39 %. 768. 
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I ~ 'Cow/ra.— S pencek, J— A Magistrate proceeding under s 195 would not be wrong, if he took, into 
consideration statements made before himselt, not on oath, in the course of an iiuestigation made by himself 
under s. 202 Opinion of Asuno.^J , m 21 M.L. J. 793= 10 M. L. T. 47 = (1911) 3 M. W. H. 9 = 12 Cr. L. J.33J 
approied in 22 V. L. J. 419 = 11 H. L. T. 367 = 13 Cr. L. J. 209. Ste also 32 M. 49 at p. 57 where it is stated by 
Sankakan Nair, j — " There are many cases falling within s 195 which do not fall within s. 476 as the latter is 
confined to judicial proceedings which the former is not ” 

6t. Sanction onght not to bo given nnless there ts a clear “ prima facte " case against the accnsed.-* 
^o sanction ought to be gnen unless tliere is a dear case against the accused That question ought not to be 
left overforconsiderational the trial, 11 C.V.N.19S = SC.L J. 219 = 5 Cr. L. J. 29; 11 0. V. N.3S; 12 H. 

J. 392 and 408 ; 6 H. L. T. 91. A sanction given under this section is not a mere formal matter, and bef<»e 
sanction can be granted it is necessary for the Court granting sanction to consider the evidence and decide as 
to whether there is a /nwu facu case and any reasonable chance of a conviction being obtained, Weir H. 
183. The reason that the Magistrate considers it essential that the Irutli of the matter should be thrashed out 
and that for that reason he sanctions the prosecution of the petitioner “ as this appears to be the only 
course by which it can be decided whether or no this very senous offence was committed ’’ is no ground for 
snnctiomng prosecution, 26 M. 193. The evidence should show a pnma fane case and a strong probability of 
conviction, ui order to ensure the safeguard provided by law against vexatious and frivolous prosecution of 
pirties before a Court and of witnesses attending and giving evidence m Courts of Justice m discharge of a 
public duty imposed upon them by law Where a Magistrate granted sanction for prosecution of the complainant 
lor the offence of foigery provided that an a/tat of .Sis found on investigation to be true , Ae/if, that suchan 
ofdervvis absolutely illegal Nosanction canbegranted of a provisional character in case certain conditions 
are siiisfiedin the future It is the duty of tJie Magistrate before granting sanctiontosatisfy himself that there was 
at the time of the order, a/rii/nr/arif case against the party, 38 M. 471. also 6 A. 114 j 1889 P- R. 

1 C. W.K.400 ;23M.210;10M.2S2;(F.B.) 16 C. 730 ; 20 C. 349; 23 C. 532; 7M.660atp.562;ltaW,N.712jl2C* 
W. N. 3 = 6 Cr. L, J. 356 ; 16 C. L. J. 337 = 13 Cr. L. J. 291 ; 10 M. L. T. 117 - (1911) 2 M. W. K. 172 = 12 Cr. L. J. 4«, 
3 Bop. 1,. T. 151 = 11 Cr. L. J.749 ; 9 N. t. R. 184 — 15 Cr. L. J 33; 18 1. L. J. 1111. See, however, 41 C 416 and die 
remarksof Napier, I, l7M.LT.18 = 1915M.W,H.140=16Cr.L.J.119 An application for smction must be 
cirefiillj considered before the sanction IS given. 17 Cr.L.J. 93 (A.) An opportunity should alw'iy’S be given 
to the person supposed to h ive made contradictory statements to give on oadi an explanation of ' 

hehasmidc 43 M. 1 where 17 M. L. T, 19 is followed and the dictum of Sliesliagin A>7af 32 M. L. a« 

dissented from 

62. Before granting sauctlon Judge rout be .atbfled that In all probabUIty coaviotion will 
result.— When a Court is invited to sanction a prosecution because in offence against public justice 
liH been committed, the ends of justice should not be allowed to be defeated on technical grounds. t 
the same time a sanction should not be lightly granted on mere suspicion, but the Court must satisfy itself that 
there is a pnma jane case and that there is a reasonable prospect of a successful termination of the prosecution 
to l)e instituted, IS CL.J. 387=13Cr. L.J.291. The object of law in allowing sanction to prosecute is to restrain 
the ewrciseol private spite and to insist on there being prosecutions only when Uie interests of public justice 
render it ntcessan It is not intended by tlie law to allow .any person as of right to attack his avil adversary m 
ii Crimmal Court • * Another re.ason for not granting sanction to prosecute in every case is that there may 

not be a number of prosecutions without convictions It would be disastrous if there were a number ot 
proseculums ending not in convictions, but inaoquittals The result would be that, instead of putting 
jierjury , it would ntlier tend to encourage it Therefore, a Judge, before sanctioning a prosecution, s ou 
•> lUsficd not onlv that m his judgment the document is not genuine but tint in all probability coin icti 
be the result. 1C.W.N.400; liaW.«-712; 12 C. W. «. 3; 13 Cr L.J.4{a) Nosanction ^ f 1? 

or 8. 476 should l)C granted unless there is a reasonable probability of conviction. It would be an .aous 
powers vested in n Court of Jusucc ii s.anction were given or upheld on the prmaple Uiat , 

ol the party complained ag.ainst is a mere possibility, it is desirable that the matter should ^ ^ al,,-! 

lint It tmy bi decided whether or iKit offence has lieen committed, 37 C. 250 where 7 A. 871; • ■ 

Xt^VAreferred /o, 10 N. L. R. 117 = 11 Cr. L. 1. 181. The authority giving the sanctionor upholding me 
sinctlon must go Into the nienls of the sanction application and unless tliere is a jane case and rea«ona 

proUahilit) of conMction, sanction ought not lobe given. It would be an abuse of the iiowers vested in oi 
li sanction should l>e Riven or upheld on the pnndple that lliough die conviction of the party complalneU 
iKalnst Is a mere positbility and is by no means probable, yet the giving of sanction would In Itself operate ns n 
put Idnnrnt whidi in the opinion of the giving or upholding the sanction is deserved by the person 
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uhose prosecittioQ is sanctioited, 21 H. Ill ; 7 fiom. L. R. 732 ia 2 Cr. L, i. 3ll ; 2 M. L. T. SIS | I L B. B. 234 

14 B«r. L. R. 207 ->7 6-. L. J. 495; 6 8. T. 91 1 9 W. R. 3. 

IS, Court thoald eonitder whether protecoiloB oeceiiftry Id the Intereiti of Jnitlee.— Courts should 
not mercl) 'cc that then* is ^ixxl prosjieci of conviction but should also consider whether the circumstances 
are such as to render a prosecution desirable in the public interests, 87 M. 864. Apart from the existence of a 
ftntna faexe case, in cases uhere s.anaion to pn'secutc is applied for, the Court should see if there are good 
grounds for thinking that a proseoition is necessary m tlie Interests of justice See 20 H. L. T. 557 b 32 K. L. J, 
54. Where tlic mcw of Nai ilr, J , In 17 H. L. T, 19 is dissented from A case where the diaracter of a public 
ohicer has been attacked b) accusing him of liaxing committed a cruel and barbarous offence apparent!) with 
the object of making it appear that he was not a fit person to fwoceed with a tnal of a case pending before him 
at that time, is eminently one which ought to be heard and detemimed (1911) 2 H, W, H, 172 » 10 U. L. T. 117 « 
12 Cr. L. J. 4t6. In 40 C. 444 the High Court declined to grant a sanction .as the accused had been illegally 
and unnecessarily harassed b) prexious illegal proceedings .Sirralso 33 M> L. J, 545. 

64. Application far lanetlea ihonid not be dealt with at though It were a trial—Natare of dlscre* 
tlon exercised In according sanction —In dealing with applications, for sanction, the Court is not tiying the 
guilt or innocence of the accused , but is iiierel) considering whether the statutory bar imposed b) this section 
should be renioxed and the hu allowed to take its ordinar) course The section is expressed inthe widest terms 
and \ests in the Court an absolute and unqualified discretion Not one jot or tittle can be taken away from or 
added to the plain and express proxisions of tlie Legislature b) any decision of the Court, nor can this discretion 
seated by the section be cr)stallired or restricted by any senes of cases , it remains free and untrammelled 
to be fairly exerased according to the exigencies oi cadi case When a inbunal is invested b> Act of 
Parliament or bj rules with a discretion without any indication m the Act or rules of the grounds upon which 
the discretion is to be exercised, it is a mistake to la> down any rules with i \ lew to indicate the particular 
grooxes in xvhich the discretion should run for if tlie Act or rules did not hlier the discretion of the Judge, why 
sliould the Court do so There are, liowexer. certain rules of procedure to whicli any Court exercising its 
discretion would pay regard, and preeminent among them, possibly a compendious statement of all would be 
tlie rule that tlie Court xvill be astute to see that there should be no abuse of administration of criminal justice 
No one therefore, would be permitted to use a penal liw nierel) tos.atisf> his ow n pnx-ate ends or personal spite, 
II & 446 See also 13 A. L. J, 1111 

68. Qoestlon of gnllt or bmoeenee need not be decided.— The question whether the person, sanction 
for whose prosecution is sought is guilt) or not cannot be decided in sanction proceedings The sole question 

15 whether there are prxma facu grounds for remoxing the bar to the institution of criminal proceedings b> xxhich 

alone tbequestion of guilt or innocence can be determined,? Bom. L. R. 732 — 2 Cr. L J.blljll Bom. L.S. 1164 — 
10 Cr. L. J. 539 ; 10 C. L. J. 564 — 11 Cr. L. J. 37 ; 14 Bom L. R. 581 = 13 Cr. L. J. 639 , 41 C. lU It is not the 
function of the Court giving the sanction for a |»rosecution to require ihe same strictness of proof that Courts 
are wont to demand before they pronounce an accused person to be guilty It is too much to expect the 
prosecution to prove at the time the sanction is applied tor that there was no particle of truth in the complaint 
(1911) 2 U. W. N 172 — 10 H, L. T. 117 — 12 Cr U. i. 446. ’ 

66. Banetlen not to be given before termination of the orlgmal proceedings in respect of which the 

offence was committed.— The proceedings in respect of which the alleged offence has been committed must 
haxe judiaall) terminated before the Court to which an application forsanaion Ins been made can grant it, 16 B. 
729 B) ajudicial determination it is not meant a tnal of the {rersons against whom the original complaint 
IS made, but the officer holding the inqusr) must haxre finally disposed it of 5 C. V. N. 254, S C. W N 

106, 3 & W. N. 490, 758 and 3 , 16 W.R 37, 5A.S87, 4 C L 3. 83; 1 U H & R. 30. 1832 P. R. 50, 1 A 

197; 14 C. 707 (F.B ) , 4 C. W. H. 305; 13 C. W. R 398 — 11 Cr. L. J. 4 Proceeding with a view to the 

prosecution of a witness for giving false evidence should not be taken until a conclusion has Iwen come to b) 

the Magistrate or Judge conducting the tnal in which the false evidence is supposed to be given upon the evi* 
dence given therein, 1913 U.B R. (l«t qaarter)166 — 14 Cr. L J.423; 21 C. W. N.7S3. 3;r<rNote95 

67. Duty of Coart when there are a nomber of acented —Before granting a sanction to prosecute, a 

. ' . • - - •’ * « , W J S 

, I :. . k , • > into the 

tt- • I! .. • ^ ! 

68. Point to be noted la granting unetioa for disobedience of order under t. 144 —A Magistrate 
should not sanction a prosecution unders 188 1 P C, for disobedience of an order under s. 144 unless there is 
some evidence that the disobedience of the order tends to cause aiiao)ance,eta, 14 C. W. N. 234—11 Cr. L. J, 49» 
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69, BeaiOBi for the order shoeld be elearly set forth and proceedbigB nut be bo cendacted as to 
eatisfy the Superior Conrt.— A Court should give reasons for granting or refusing sanction, 14 Cr. t. J. 19S (C) 
A Court sanctioning a prosecution under this secbon should state the reasons for doing so, and not confine 
itself merely to saying that It sanctions the prosecutioa Otherwise a Superior Court is not in a position to 
decide whether it should exercise the pow ers conferred on it under sub-sec. {6X 1904 A. W. N. 171. But it must 
at the same time be remembered that s 367 does not apply to orders >inder this section as it refers only to 
judgments on tnals, 6 Rom. L. R. 897. When Subordinate Courts grant sanction to prosecute under this section, 
It IS incumbent on them so to frame the proceedings before them as to enable the High Court to satisfy itself 
from the record, whether the application for sanction has been properly granted or not A Magistrate, m 
disposing of a charge of theft, delivered the foUotving judgment — ‘ The charge of theft of doors and windows 
is not proved at all against the accused Thej arc acquitted.” There was no further record of the proceedings 
heldi that the mere fact of the charge laid by the complainant not having been proved, was not m itself 
suffiaent ground for granting sinction to prosecute him under ss. 162 and 211 of the Penal Code and as beyond 
the judgment of the Magistrate, there was nothing on the record, to show that there were sufficient grounds for 
granting the sanction, it should be revoked, 16 C. 661, concurred in 23 M. 210, where it was further held that the 
Lower Court did not exercise a proper discretion m not giving the party against whom sanction was sought, 
notice of the application especially where the predecessor ot the Judge granting sanction had refused it 
Sanction should not be indefinite, 6 C. W. N. 37. 

(i) Thai there would be numerous ssnnlor apphcatxons ts no ground for rejeclton - A Judge ought 
not to dismiss the application for sanction on the ground that there would be numerous similar applicattona 
every day, 14 C. W. H. 806 = 11 Cr. L J, 357 ; nor for the reason that there is nothing m the record to show that 
the case n false 

(ii) Sanction fy trying Judge's successor good, though based on predecessor's opinion —A Sub-Judge, 
alter duly hearing botli psrties and examining a witness on behalf of opponents ind relyihg on the opinions 
recorded by his predecessor m office who heard and decided the suit and by the Joint Judge who confirmed it 
on ajipeal ga\e sanction for the prosecution of some of the plamtifTs, the opponents, for the forgeiy ot e 
went produced by them in a civil suit in his Court, m whi^ his predecessor, holding the document relied upon 
by the plamtifTs not to be genuine dismissed their claim and in which on appeal to the Joint Judge, declaring 
the document to be 'i forgery, confirmed (he Sub-Judge s decision The Distnct Judge set aside the sanction, 
stating th-it the Sut^Judge ought to have held independent inquiry, instead ot relying on the opinion expressed 
by the trying Sub-Judge, that the Sub'Judge adopted the proper procedure, and had material whereon to 
base his order, Ratanlal 703 See also 40 c 423. 

(«») GtJing sanction on axjwrawe —Where the evidence on record being 

insufficient in the opinion of the Judge to sustain acharge unders 211,1 P C, the pleader of the petitioner 
obt-iined sanction to prosecute under s. 211, on the assurance that further evidence would be adduced it the 
heanng the sanction was bad 14 C. W. N. 132 But it was open to the Judge to proceed in the nntterol 
the sanction should he see it fit on further evidence which may be produced before him. 

70 Can a leeeod BaDctiOD be granted when the Ant was lafrnctBoaB.— i'e; Notes 167 and 228 

71. CoiU Bhoald not be awarded. — In proceedings under this section costs cannot be awarded. Veir 
II, 196. The powers, of the Civil Procedure Code as to costs cannot be imported into a cnminal proceeding, 
even though the Court called on to exercise the powers under this section be a Civil Court. A proceeding under 
this section ought not fo be treated as a proceeding between private parties and costs ought not to be awarded 
The persim who applies for sanction presumably does so in the interests of the administration of public justice 
and if tint was his real point of view he cannot veiy well claim costs, 13 Cr. L. J.6 (C.) , 3 P-R- 1913 = 16 Cr. 
I..J.281. .Srr also (1913) U. B. R.(lBt q«arUr) 166 = 14Cr. L. J. 422; 18C.W.H 1323 = 18 Cr.L J-l®*- The 
practice in the Madns High Court IS to award costs, 17 Cr. L.J. 181= 331ru Ca.824 (M ) Itwasheld, however, 
th It priKTcedfiigs of a Civ il Court under s. les most be treated as of a criminal nature and costs should not k 
awinlcd 23C.W.H.661. 

72. Person agalntt whom sanction is applied for onght not to be pot on oath —5k/ Note 77 

X -COURT’S POWER TO HOLD PRELIMINARY INQUIRY AND GO BEYOND 
THE RECORD IN GRANTING SANCTION. 

78. Coort competent to hold preliminary Ingolry and Jet In fresh erldenre.—On an application for 
•«ncu.m to It that ills not competent to the Court to go beyond the record m 
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detemiming uhelher or t)Ot sanction should be granted uhen the record Itself discloses no foundation for the 
charges, 6 H. 29 ; 15 H, 221 {SC. 440. Dut this was considered as obiUr dtcliiin and dtssenled fro^n by 
Norkis, J (Beveri Es, J , in 19 C. 545. There It was that it is competent for a Civil Court 

before which a case may have been settled uilhoul any evidence being gone Into, and tvhicli has grounds for 
supposing an offence of the nature referred to in this section hiS been committed before It during the pendency 
of such a case, to make a prehmin'ir^ inquiry, and thus satisfy Itself whether a/nr/fn/ucr^ case has been made 
out for granting sanction, and if satisfied, to grant sanction for the prosecution of the person alleged to have 
committed such offence. A sanction granted after such prelimtiury inquiry and based thereon is not illegal. 
The casein 6 M. 29 and 15 H. |22l, were also dissented from by the Madras High Court in a later case 
The Court remarked that readings I9Swilhs. 476, «t Is open to a Court, when a person is accused of giving 
false evidence before It, to hold inquiry into the tnidiolthe accusation and take other evidence besides that 
contained m the record of the case The words of the sections contain no limitation to an offence 
appeanng on the face of the record, though nothing would have been easier than to have expressed such 
Iimitition, if ft was intended to have effect To admit the contention that the Court cannot go beyond 
the record in determining whether sanction for prosecution should be granted or not would be, by an 
artifiaal rule, to screen from prosecution men who might hive committed the grossest offence against 
public justice, and offences perfectly capable of being proved merely because, ovnng to surprise, accident 
o\ er^ight, etc., evidence of the offence was not, or could not be produced before the Court at the same 
time that the offence w as committed. In deciding the case in 6 U. 29 and 6 C. 440 => 7 C. L. R. S30t the learned 
Judges did not refer to the effect of s 471 (now s 476) of the then Criminal Procedure Code, and it is difficult to 
reconcile these decisions with the provisionsof thatsection, 20 H. 539} Weir II, 177. .SVe also 7 Bom. L. R. 732 
Bi2Cr, L. J.611t4 L.6. R. 231 » 14 Bur. L. R. 207 s7 Cr. L. J. 495 ; (1911) 2H.W. N.526 «13 Cr. L.J. 19. 

74. PrellmlBary lavestlgatloo nay be dispensed with If lufflelent evidence on record,— Though 
a Court acting under s 193(4] is competent to and in a proper case should give notice and make inquiry 
before granting sanction, the law does not compel the giving of notice or the holding of an inquirv before 
granting sanction, 11 N. L. R, 36 -> 16 Cr. L J. 259. See also 12 C. 55 ) 18 A. 355 1 10 M. 232 , 26 U. 592 If m the 
course of a cntmnal inal, the evidence recorded by the trying Magistrate discloses a case oi an 
offence under s 193, I P C , sanction may be given by that Magistrate without independent preliminary 
investigation, Rataalal 152 When the facts have been already fully set forth, a separate preliminary inquiry iS 
not necessary, 2 P. R 1686 ) 6 G. SOS } 20 C. 474 ; 5 A. 62 When a proper inqXnry has already been made by some 
authority subordinate to the Court to which application for sanction is made, such Court would be Justified ia 
according sanction without any further inquiry, 3 B. L.R. A Cr. 9. 

75. Preliminary Inquiry mast be held when the evidence on record does not disclose prima fade 
cate for proseention— Sanction eppllcatloa cannot be samroarily dbmltsed —It may be necessary to hold 
some inquiry before sanction is given though there is no ngid rule of law making it imperative 20 C 349 and 
474 , 6 C W. K 295 23 C S32, 6 C 308 1 26 B 789 , 30 C. 415 Sanction should not be granted without a 
preliminary inquiry w here such inquiry is necessary within the meaning of s. 476, 6 A. 98 and 101 ; 5 A. 62 and 
7 U. 189. Where a Judge dismissed an application for sancuon to prosecute a plaintiff for bringing a false suit 
on the ground that he was not bound to go beyond the record, held Uiat the records had nothing to do with 
the applicatioa The plaint Is before the Court and the Court will have to ascertain whether the case made 
on the plaint was a true or a false case, and If a false case whether the sanction should be granted or not If 
the Judge finds that to decide whether the case is false will involve an inquiry equivalent to trying the case de 
novo, he must discharge the duty the law imposes on him 37 C. 714. A Magistrate has no power upon on 
application for sanction at once to grant sanction and issue warrants against the accused even without 
examining the complainant on oath, 2 C. L. J. ei2s33 Cr. h, J. 81. Dut an Appellate Court which did not hear 

. — . _ . __i . » r * jjQj jjj evidence at the trial 

■ ition. The Court undersuch 

» necessary, under s. 476 IOC. 
W. N. 1091. When an arbitrator found a document to be forged, the Court that referred the matter to the arbv- 
tratot can grant sanction m respectof the forged document, only after holding a preliminary inquiry to sausfy 
Itself that there were materials to justify a prosecution,8 A. 101. A plaintiff filed a suit on a promissory note 
but withdrew the suit before any summons or notice was taken out for the defendant The defendant alleging 
the ducument to be forged applied for sanction to prosecute the plaintiff under ss. 463, 471 and 47S, I P C The 
Mimsifl 111 whose Court the suit was filed refused sanction relying on 35 C.820,butthe District Judge set aside 
ilie order and granted sancuoa There was no inquiiy into the question whether the promissory note was 
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69. Keaioni for the order sheald be cle&rlj set forth and proceedings mast be so condected as to 
satisfy the Baperior Conrt.-<-A Court should give reasons for granting or refusing sanction, 14 Cr. L. J. 19S (C) 
A Court sanctioning a prosecution under this section should state the reasons for doing so, and not confine 
itself merely to saying that it sanctions the jwosecation. Otiierwise a Superior Court is not In a position to 
deade whether it should exerase the powers conferred on it under sub-sec (6), 1904 A. W. N. 171. But it must 
at the same time be remembered that s 367 does not apply to orders 'mder this section as it refers only to 
judgments on trials, 6 Rom. L. B. 897. When Subordinate Courts grant sanction to prosecute under this seaion, 
It IS incumbent on them so to frame the proceedings before them as to enable the High Court to satisfy itself 
from the record, whether the application for sanction has been properly granted or not A Magistrate, m 
disposing of a charge of theft, delivered the following judgment — “ The charge of theft of doors and windows 
is not proved at all against the accused Thej are acquitted.” There was no further record of the proceedings, 
held, that the mere fact of the charge laid by the complainant not having been proved, was not in itself 
suffiaent ground for granting sanction to prosecute him under ss 1 82 and 21 1 of the Penal Code and as beyond 
the judgment of the Magistrate, there was nothing on the record, to show that there were sufficient grounds for 
granting the sanction, it should be revoked, 16 C. 661, concurred in 23 M. 810, where it was further held that the 
Lower Court did not exerase a proper disaetion in not giving the party against whom sanction was sought, 
notice of the application especially where the predecessor of the Judge granting sanction had refused it 
Sanction should not be indefinite, 6 C. V. H. 37. 

(t) Thai there would be nutnerotts stmtlar appltcahons ts no ground for rejection - A Judge ought 
not to dismiss the application for sanction on the ground that there would be numerous similar applications 
every day, 14 c. W. N. 806 »= 11 Cr. L. J. 357 , nor for the reason that there is nothing in the record to show that 
the cise is false 

(«) Sanction by trying Jiidgdi successor good, though based on predecessor’s opinion ~A Sub Judge, 
after duly hearing botli parties and examining a witness on behalf of opponents and relyihg on the opinions 
recorded by his predecessor m office, who heard and decided the suit, and by the Joint Judge who confirmed it 
on ajipeal gat e sanction for the prosecution of some of the plaintiffs, the opponents, for the forgery of a docii 
ment produced by them in a atil suit m his Court, m which his predecessor, holding the document relied upon 
b> the plaintiffs not to be genuine dismissed their claim and in which on appeal to the Joint Judge, declaring 
the document to be a forgery, confirmed the Sub-Judge s deasion The Distnci Judge set aside the sanction, 
stating that the Sutvjudge ought to have held independent inquiry, instead of relying on the opinion expressed 
b) the trying Sub-Judge, Ar/</, that the Sub'Judge adopted the proj>er procedure md had material whereon to 
base his order. Ratanlal 705. See also 40 C. 423. 

flit) Gti^ng Sanction on mere assurance of pleader ts illegal — Where the evidence on record being 
insufficient in the opinion of the Judge to sustain a charge under s 211, 1 P C, the pleader of the petitioner 
obtimed sanction to prosecute under s 2U, on the assurance that further evidence would be adduced nt the 
hearing the s.xnction was bad 14 C. W. N. 138. But It was open to the Judge to proceed m the mitterof 
the sanaion should he see u fit on further evidence which may be produced before him 

70 Can a second sanction be granted when the lint was infraeUons.— 5*^ Notes 167 and 228 

71. Costs shoald not be awarded.—In proceedings under this section costs cannot be awarded, Wele 
H, 196. The powers of the Civil Procedure Code as to costs cannot be imported into a cnminal proceeding, 
even though the Court called on to exercise the powers under this section be a Civil Court. A proceeding under 
this seaion ought not to be treated as a proceeding between private parties and costs ought not to be awarded 
The person who applies for sanaion presumably does so in the interests of tlie administration of public justice 
and if tint was his real point of view he cannot \ety well claim costs, 13 Cr. L. J. 6 (C.) , 5 P.R 1915=* Cr. 
L.J.281. .Srralso (1913) U. B. R.(lit qaartar) 1S6« 14 Cr. L. J. 422j 18 C. W. N. 1333 == 16 Cr. L J. ISL ‘^he 
praaice in the Madr IS High Coun IS to award costs, 17 Cr. L.d, 1B4«= 3310. Ca. 824 (H ) Itwashcld, however, 
ih It proceedings of a Civil Court under s. 195 must be treated as of a aiminal nature and costs should not b» 
aw-irdcd 25C.W.K.681. 

72. Person ngstnit whom ssnetion It applied for onght not to be pat on oath -’See Note 77 

X —COURT’S POWER TO HOLD PRELIMINARY INQUIRY AND 00 BEYOND 
THE RECORD IN OBANTING SANCTION. 

73. Coarteoinpeteot to hold prellmUiary toqolry and let in freth evldenee.— On an application ior 
s«f.c«...titorr„.^roite h w v. orfUmlly Ar/,/ Ihit It Is not competent to the Conn to go beyond the record tii 
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detennimng whether or ix)t sanction should be granted Hhcntlie record Itself discloses no foundation for the 
charges, 6 M. 29 1 15 If. 224 1 6 C. 440. Out this was considered as obiter dictum and dissented from by 
hoRRis,] (nE\ERLG>, J , in 19 C. 345. There It was that it ts competent for a Civil Court 

before which a case may have been settled without an) evidence being gone into, and tvhiclj has grounds for 
supposing an offence of the naiure referred to m this section his been committed before it dunng the pendency 
of such a case, to mike a prchminiry inquiry, and thus satisfy itself whether case has been made 

out for granting sanction, and if satisfied to grant sanction for the prosecution of the person alleged to have 
committed such offence. A sanction granted after such preliminary inquiry and based thereon is not illegal, 
The case in 6 H. 29 and IS U. |234, were also dissented from by the Madras fligh Court ui a later case 
The Court remarked that readings. 195 with s. 476,ittsopen to a Court, uhenaperson is accused of giving 
false evidence licfore it, to hold inquiry into the truth of the accusation and take other evidence besides that 
contained in the record of the case The word:, of the sections contun no limitition to an offence 
appeanng on the face of the record though nothing wa>u1d have been easier than to have expressed such 
limitation, if it was intended to have effect To admit the contention that the Court cannot go beyond 
the record in determining whether sanction for prosecution should lie granted or not would be, by an 
artifiaal rule, to screen from prosecution men who might hive committed the grossest offence against 
public justice, and offences perfectly capable of being proved merely because, owing to surpnse, accident 
oversight, etc, evidence of the offence was not. or could not be produced before the Court at the same 
time that the offence wascommitted. In deciding the case in 6 U. 29 and 6 C. 440 s? C. L. R.330, the learned 
Judges did not refer to the effect of s 47l(now3 476)of the then Cnminal Procedure Code, md it is difficult to 
reconcile these decisions with the prov isions of thit section, 20 M 339 ; Weir 11, 177. See also 7 Bom. L. B. 733 
2 Cr L J. 611 1 4 L. B. B. 234 = 14 Bur. L. B. 207 s7 Cr. L. 3. 493 ; (1911) 3 U. W. N. 52S » 13 Cr. L. J 19 

74. Preliminary lavestlgatloD may be dlspeiued with If lulOeleat evidence on reeerd.^Though 
a Court acting under s 195(d) is competent to and in a proper case should give notice and make inquiry 
before granting sanction the law does not compel the giving of notice or the holding of an inquirv before 
granting sanction, 11 H. L. R. 30 >■ 16 Cr. L. 3. 289. See also 13 a 83 j 18 A. 358 ; 10 Uf. 232 ; 26 U. 592. If m the 
course of a cnminal trial, the evidence recorded by the trying Magistrate discloses a ^rrmn/nri/ case ot an 
offence under s 193, I P C, sanction may be given by that Magistrate without independent preliminary 
investigation, RaUalal 132. When the facts have been already fully set forth, a separate preliminary inquiry is 
not necessary, 3 P. R. 1886 ; 6 C. 308 j 20 C. 471 ; 8 A. 62 When a proper inqliiry has already been made by some 
authority suterdinate to the Court to which application for sanction is made such Court would be Justified tn 
according sanction without anyfurther inquiry, 3B.L R.A Cp.9. 

75. Preliminary Inquiry must be held when (he evidence on record does not disclose prime facie 
case for prosecntlon-'Sanction application cannot be samraarily dumlised —It may be necessio to hold 
some inquiry before sanction is given though there is no ngid rule of law making it imperative, 20 C. 349 and 
474; 6 C. W. N 295, 23 C. 532, 6 C. 308; 26 B 785, 30 C. 415 Sanction should not be gnnted without a 
preliminary inquio where such inquiry is necessary within the meaning of s 476 6 A. 98 and 101 , 5 A. 62 and 
7 U. 189. Where a Judge dismissed an application for sanction to prosecute a plaintiff for bringing a false suit 
on the ground that he was not bound to go beyond the record , Aetd tliat the records had nodiing to do with 
the appheatioa The plaint is before the Court and the Court vviH have to ascertain whether the case made 
on the plaint was a true or a false case, and if a false case whether the sanction should be granted or noL If 
the Judge finds that to deade whether the case IS false will involve an inquiry equivalent to trying the case de 
novo, he must discharge the duty the law imposes on him, 37 C. 714 A Magistrate has no power upon an 
application for sanction, at once to grant sanction and issue warrants against the accused even without 
examining the complainant on oath, 2 C. L. J. 612zs3Cr. L. J.Bl. But an Appellate Court which did not hear 
the evidence is not competent to give sanction to prosecute for perjury on matenals not in evidence at the trial 
and which the witness has had no opportunity of explaining while under examinatioa The Court undersuch 
circumstances should hold a preliminary inquiry into the matter and proceed, if necessary, under s. 476, 10 C. 
W. N. 1091 When an arbitrator found a document to be foiged, the Court that referred the matter to the arbw 
trator can grant sanction m respectof the forged document, only after holdinga preliminary inquiry to satisfy 
Itself that there were matenals to justify a prosecation.6 A.101. A plaintiff filed a suit on a promissory note 
but withdrew the suit before any summonsor notice was takenoutfor the defendant. The defendant alleging 
the ducument to be foiged applied for sanction to prosecute the plaintiff under ss. 463, 47l and 475, 1. P C The 
Munsiff in whose Court the suit was filed, refused sanction relying on 35 C 620, but the Distnet Judge set aside 
the order and granted sanctioa There was no inquiry into the question whether the promissory note was 
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Gorged as no endenctf n as taken , 4 bdir RaHim, J— A Court before granting sanction ought to be 
satisfied that there IS at least a prumi fane case for prosecution, and the person to be prosecuted must ha\e 
had an opportunity of showing that the document on which he based his suit is genuine There must be some 
inquiry and the Court granting sanction must be satisfied onetldence that the document used in Court is false 
Though where a suit has been properly tried there need not be a fresh inquiry into the character of the 
■document, >et when a suit has not been tried at all, sanction ought not to be granted without its being 
found on proiier inquiry held for the purpose that there are sufficient grounds for holding tlie document to 
be 1 forgery Contra— Per Spencer, J S 195 does not unlike s 476, require any inquiry as a necessary 
antecedent to the grant of sanction, 20 C. I7i, referred to Tlie District Judge had only to see if a prtmafoae 
■case had been established Actual proof might be left to the trial The sanction should not be interfered 
with, {1911)2M W. N. 526 = 13 Cr L.J.ig. also 22 C. 1004 and Notes 152 and 153 

76. Nature of the Inquiry.— Any inquiry that may be held under this section need not even be a 
judicial inquiry ’ Per Spencer, J , m (1911) 2 M. W. H. 528 =» 13 Cr. L. J. 19 referring to 6 W. R. 41. Per Abdlr 
Raiiim,J I do not wish to lay down that the inquiry must be in any particular form The Code does not say 
that in granting sanction under the section the Court must take evidence The section does not say upon 
what materials and what evidence the Court should act before either granting or refusing sanction” See 
alsollBom.h R. 5S7 13 Cr. L. J. 689 ; 26 U. L. J. 136 = IS Cr. L. J. 271. If the Court were to take evidence 
then It would turn itself into a Court trying the criminal case, whereas the question under s 195 is whether 
there is firtma fane ground for sanctioning prosecution. In R&tanlal 629 it was held competent to a Mngistnte 
to take supplementary evidence after an application has been made to him for sanctioning the prosecution of 
^ person for making a false complaint, but in such cases such evidence must be duly recorded Court executing 
a decree has jurisdiction to sanction the prosecution of persons resisting execution by attachment of mov 
■ables solely on the evidence of the peon cttrying out the execution order, 47 C. 741, 

77. Respondent net to be pat on oath or croa«*exRroiBed —Although the respondent is nut upon 

his trhl upon n cnmnal charge, in being required to show cause why he should not be cnmmally prosecuted, 
he is in the position of a person accused of commuting an offence and his examination therefore should not been 
oath, nor should he be cross-examined, but any questions put to him should be put with the object of enablng 
him to explain the cricurastances which required explanation, (1918) U. B. R. (Istlquartep) 168 14 Cr. L. J. 422. 

See 6 Cr. L. J. 23 (U BJI } 11 Bom. L. R. 1164 « 10 Cr L. J. 339 There is no section m tlie Code which 
warrants the admission of affidavits In the preliminary inquiiy, but when the affidavits have been admitted by 
consent ol parties, the admission is a mere irregularity within $ 537 and the sanction is not bad 14 Bom L R 
587 b 13 Cr. L.J.689 

XI.— NOTICE TO THE ACCUSED. 

78 Notice to accused generally necessary.— A conviction for prefemng a false complaint is not illegal 
only by reason of the prosecution having been sanctioned without notice previously given to the accused 
Sanctioning a prosecution for an offence is a judiaal act, and the party to whose prejudice it is done must l*e 
previously heard and a jud.,ment formed upon legal evidence. In cases In which the Magistrate dismisses the 
original complaint upon a report from the Police, there is no legal evidence before him on which to Jomi hi» 
judgment In cases however, in which the Magistrate examines the complainant and hears the evidence and 
acquits or discharges the accused, and then, without notice to the complainant, sanction his prosecution for 
prefemng n false charge, s inction cannot be said to be improperly given, 1011.233 (F.B ) There is no hard and 
fast-rule that notice must be given m all cases toanacaised person before sanction is granted, 26 M. 892 The 
Allah-abad High Court has ArW that though sanction i«. not bad for want of notice, notice is desirable IS A. 
«8 J 28 A. 142, where 23 M. 210 j 4 Bom. L. R. 7M and (1904) A. W. N. 171 are 'referrd to See also 30 A. 63 
Though notice mav not lie legally necessary in all cases, it is certainly necessary, that the authonty competent 

to gram sanction should judiaally consider and determine ns a Court responsible for tlie Slanting of sanaion 

whether any special reason appears to wartani a departure from the ordinary practice tlmt the pirty to whoae 
prejtdtce any ordvr is to be made must be previously heard, 4 Bom. L. R. 750— An application for s metidu 
must l)e carefully considered liefore the sanction is given, 17 Cr. L.J. 93 (A) An opportunity should .always 
be kiven to the jierson supposed to have m-ade contradictory statements to give on oath an explanation «>t tin. 
sutement be has mndi SI'r 20 Cr. L. J. 616 ; 18 Cr. L. J. 739 1 18 A.L.J.391. 

A inetion Ht t to be f;rantrd hef ire sen tee of nohee •— \\ hen n notice has been issued to the accus'd to 
.w OUST v.liy his pros.-cutl<>i> (und< r s 193 I P C) shuiild mH be s tnctioncd sufficient time should i'e 
ftU .wrd kir us--r\icv Saucvl mcamv.i then t>c gramed beh«re its vrv ice RnunUI 404. 5 « i»l>u 23M. 310 
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T0. Viien Botlee nay be dbpenied with.— Vo notice is necessary to the ptrson agniast whom it i- 
intcnded to proceed before the Court in whtdi the alleged offence has been committed can grant sanction i 
complaint being made to a Magistrate regarding one of the offences specified in this section, when the offence 
IS committed before the Court \ihosc sanction Is applied for, 13 C. 58 (F.B.) ovitrnltn IOC. 1100, Snitk 
S58 ; 7 H.331 1 10 H.3S3 (F.B.) . 38 U. 693 { It C. 418 ; 11 N. L.R. SO « 16 Cr L 3. SSO—Hut where a party hearing 
that sanction has been applied for against him rerjiicsts to be heard before sanction was given, /fc/rf that 
thisopportumiy should haie l>een giieiT him, 16 C. 861. 

80. Notice oeceitary on appeal— Where the Magistrate who tried the oise refused sanction the 

’ • 1 ^ sanction 

* of a sound 

■ ' • * ■ i» ■ - vhere a trying 

Magistrate refused an application for sanction made four months after the decision of the case on the ground that 
“the case aias at best .a mere suspicious one,” but the Sessions judge granted it, without giving notice to the 
accused and without calling for and examining the record ofihe case the High Court set aside the Judge's 
order, 1 C. W. K, 629. 

81. Before Ranting itBctfOD for offences committed before the Police, Botfee should be givea.— It is 
aery desirable that in offences under s. 182, 1 P C, espeaally when they are said to have been committed before 
a pofioeofficer, notice should be given to the accused in order that he maj have an opportunity to c/ear himself 
before sanctfoii for his prosecution is given, but the absence of notice does not vitiate the whole proceedings, 
so that the sanction awarded ought not on that ground alone lie summarily reversed, 1890 A. W. N. 158 ; 10 M. 232 
(F.B ) , 7 H. 293. Put see 13 A, 336. 

XII.— SANCTION IN BE6PECT OF PERJURY AND FABRICATINQ FALSE EVIDENCE. 

82. Fueta to be tabCB Into ACCOBStfa Bceerdlng sasctlon for psrjarjr.— In sanctioning a prosecution 

for penury against a witness, the Magistrate should rememberthat the statement must ^ttttenitonallyli\^t 
m order to justify a prosecutioa When the question ts neither material to the issue m the case nor goes to the 
credit of the witness sancuon ought not to be accorded. Some allowance ought to be made to a witness 
seeking to evade some matter relating to for instance, his past history, 3 A. L. J. 838 3 Cr. L. J. 45, where 31 

A. 509 15 dtsUngutshed The materiality of the evidence to the matter in issue is not the only point to be 
considered, Weir II, 166 and 652 , also 19 C. W. N. 169 12 Cr L.J.11. When a witness on cross^xamma 

tion stated he had not applied for insolvency while, as a matter of fact, he had applied and the application had 
been dismissed, held, that without knowing the form in which the question was put, it is unreasonable to 
assume that the reply was intentionally false and give sanction for his prosecution under s. 193, 1 P. C , 12 P. R, 
1608 se 8 Cr. L. J 243. Sanction for perjury ought not to be granted against a witness based on records which 
were not produced before or at the time ot the deposition and in respect oi which the witness was not given 
any opportunity for an expbnation 17 M L T. 19 » 19f9 H. W. N. 140 s, 16 Cr. h 3, 119. See also 73 P. L R. 
1911 es 14 P. W. R. 1911 — 12 Cr. L. J 269 

83. Before granting sanellon, a local peuttentla: oogbt to be given to the witness.— Where the 

^ , u . — . . u I, be granted tlie safest rule is to give the witness as 

■ ' • himself thereof, a prosecution for penury is inexpe- 

. . 4 V • ■ tion for sanction to prosecute for perjury, Courts .ire 

entitled in doubtful cases to consider the grounds on which the Government may suggest that a prosecution 
is inexpedient Although the scheme of procedure adopted in this country recognizes the right of a pnvite 
person to institute CTiminal proceedings it also recc^nizes the right of the Crown which is a party to all 
criminal tnals as representing the public to intervene and procure a stay of proceedings, Weir II, 193. See 
Note 17 under 5 236 

84. Contradictory statements In the coarse of tbe saine deposition. — Prosecution for perjury for 
contradictory statements in one and the same deposition ought not to be sanctioned without considering the 
deposition as a whole and without having record to the arcumstances in which the contradictory answers Were 
made, Weir II, I6S; 3 C. W. N 81 Nor should sanction be accorded upon a charge in the alternative of 
having made two contradictory statements when one of the statements ha> been made in the arcumstances m 
which the person making it is not bound by law to speak the truth Sanction cannot be accorded merely 
because a statement made on oath is opposed to the other statement made not under an ob igation to state 
the truth Weir II, 169 1 23 M. 221 SanaioQ should not be granted merely on a discrepancy between the 
sutement made before a Court on oath and that recorded on niuuuon proceedings which was not on oath and 
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Gorged as no CMclence n as taken , />er haii\.K. Rahim, J— A Court before granting sanction ought to be 
satisfied that there IS at least a pnmifaexe case few prosecution, and the person to be prosecuted must have 
hadan opportunity of showing that the document on which he based his suit is genuine There must be some 
m(]uirv and the Court granting sanction must be satisfied onevidence that the document used in Court is ial»e 
Though where a suit has been properly tried there need not be a fresh inquiry into the charteter of the 
■document, jet when a suit has not been tnedat all sanction ought not to be granted without its being 
found on projier inquiry held for the purpose that there "ire suffiaent grounds for holding tlie document to 
be 1 forgery Contra— Per Spencer J S 19S does not unlike s 476, require any inquiry as a necessary 
antecedent to the gnnt of sanction 20 C. 474, referred to Tlie District Judge had only to see if a pnnia facte 
■case had been established Actual proof might be left to the trial The sanction should not be interfered 
with, (19tl)2H. W.N. 626=iaCr. L J. 19 also 22 C. 1004 and Votes 152 and 153 

78. Hature of the inquiry — Any inquiry that m^y be held under this section need not even be a 
]udiaal inquiry ‘ /Ve- Spencer, J , m (1911) 2 M. W. M. 826*= 13 Cr. L. J. 19 referring to 6 W.R. 41. /Vr* Abdi r 
Rahim, J " I do not wish to lay down that the inquiry must be m any particular form The Code does not »ay 
that in granting sanction under the section the Court moat take evidence The section does not saj upon 
what materials and what evidence the Court should act before either granting or refusing sanction” See 
also 14Bom.L,R 587 =* 13 Cr. L. J. 689 ; 26 H. L. J. 4S6 = IS Cp. L. J. 271. If the Court were to take evidence 
then It would turn itself into a Court trying the criminal case, whereas the question under s 195 is whether 
there is pnma/aete ground for sanctioning prosecution In RaUnlal 629 it was held competent to a Magistnie 
to take supplementary evidence after an application has been made to him lor sanctioning the prosecution of 
a person for making a false complaint but m such cases such evidence must be duly recorded. Court executing 
a deace has Junsdicuon to sanaion the prosecution of persons resisting execution by attachment of mov 
ables solely on the evidence of the peon carrying out the execution order, 47 C. 741. 

77. Reepondeat not to be pat on oath or croas>exftmiaed —Although the respondent is nut upon 
hisuiilupom cnraiaal charge, in being required to show cause why he should not be mminally prosecuted, 
he IS in the position of a person accused of committing an offence and his examination therefore should not be on 
oath, nor should he be aosvexamined but any questions pot to him should be put with the objea of enablng 
him to explain the aicumsnnces which required explanation (1918) U. B. B. (litlqnapiep) 166 = 14 Cr. L. J. 422. 
Set 6 Cr. L J 25 (U.BR) 11 Bora. L. R. 1164*10 Crl«. J. 539 There is no section in the Code which 
wamnts the admission of affidavits in the preliminary inquiry, but when the affidavits have been admitted by 
consent of parties, the admission is a mere irregularity within s 537 and the sanction is not bad, 14 Bom L. F. 
■S&7*lSCr. L,J.689. 

XL— NOTICE TO THE ACCUSED. 

78 Notice to accused generally necessary. — A conviction for preferring a false complaint is not illegal 
only by reason of the prosecution hiving been sanctioned without notice previously given to the accused 
Sanaiomng a prosecution for an offence is a jndicial art, and the party to whose prejudice it is done must l>e 
previously heird and 1 judgment termed upon legal evidence In cases in which Ihe Magistrate dismisses the 
ongiml romptiint upom report from the Police there is no legal evidence before him on which to Jomi his 
judgment In cises however, inwhich the Magistrate eximiiies the complainant and heats the evidence and 
acquits or discharges the iccused and then, without notice to the complainant, sanaion his prosecution for 
preferring a false charge, smaion cannot be said to be improperly given, 1011,232 (F.B ) There is no hard md 
fast-rule that notice must be given in all cases to anacaised person before sanction is granted, 26 M. 592 The 
Alhhabid High Court his Ar/i that though sinction i*. not bad for want of notice, notice is desinble, 18 A. 
858 { 2S A. 142, where 23 M 210 1 4 Bow. L. R. 750 and (1901) A. W. N. 171 are 'teferrd to See also 30 A. 53 
Though notice may not be legally necessary in all cases, it is certainly necessary, that the authonty comiieieni 

10 grim sanaion should jtidiaally cousida and determine as n Court responsible for tlie granting of sinetton 
whether any specnl reason appears to warrant a departure from the ordinary prartice tliat the pirty to whose 
prejvdice any order is to be made must be previously heard 4 Bom. L. R. 750— An application for SJiiction 
mini Iw cinriully considered liefore the sanaion is given, 17 Cr. L. J. 93 (A) An opportunity should ilwiys 
be Mvrit to the person supposed to have made contndiaoiy statements to give on nath an expl imtioii irt dit- 
statrnient be has made Ve 20 Cr. L. J. 616 , 18 Cr. L. J.739 ; t8A.L.J.3Sl. 

Sair/io/i mV to te granted before senUt of nc^tee —When n notice has l>cen issued to the iccused to 
v^>w .Tin.- s»hy his pros.-< uthm (under 9 193 I P C) should not be s.tnaioned, suffiaent time should l>e 
Att wedfirHs-rMci Snirthm cniu..» then W grmiwl beforeits service FaUnlal 404. ntso 23M. 210- 
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79. Vliea notice mny be diipenied with.— Vo notice Is necessary to the ptrsoii a^inst whom it i» 

intended to proceed before the Court in which the allef^ offence has been committed can prant sanction n 
complaint beinp made to a Miplstrate repardmp one of the offences specified in this section, when the offence 
IS committed before the Court whose sanction is applied for, C. 68 (F.B ) <it'<rr/</<'r IOC. 1100. 16 A 

SS8t7M.ni|10H.2n(F.B.) .70 H.693 :41& ««6 { 11 N.L.R. 36 ^ If Cr L J. 389.-But where a party hearing 
that saiiaion has been applied for against him requests to !»e heard before sanction w is given, Ae/rf that 
this opportunity should base liecii gixen him, 16 C. 661. 

80. Notice secesiary on appeal.— Where the Migistnte who tried the case refused sanction, the 

~ ‘ * ' -t. j cause A sanction 

e exercise of a sound 

■ **1*1*. ■ •* • • Again, whereau^ing 

Magistrate refused an application for sanction made lour months after the decision of the case on the ground that 
" the case was at best .a mere siispiaous one, ’ but the Sessions Judge granted it, without giving notice to the 
accused and without calling for and examining the record of the case, the ffigh Court set aside the Judge’s 
<M'der, J C. W. N. 529. 

81. Before graatlnj taiieilon for offences cemmltted before the Felice, notice ihottidbe ^Iven.— It i$ 
aerj desirable that in offences under s. 182, 1 P C, espeaally when they are said to have been committed before 
a PoliceofBcer, notice should be given to the accused in order that he maj have an opportunity to clear himself 
before sanction for his prosecution is given, but the absence of notice does not v itiate the whole proceedings, 
so that the sanction awarded ought not on that ground alone l)esummanl> reversed, 1890 A. W. N. 168; 10 M. 237 
(F.B).7H.292. But ree 19 A. S36, 

XIl.—B&HCTIOH IH BE6PEGT OF PERJURY AHD FABRICATING FALSE EVIDENCE. 

82. Facts to be Uken Into acenoflt la Aceordioj sanction for perjnry.— In sanctioning a prosecution 
for perjury against a witness, the Magistrate should remember that the statement must intentionally 

in order to justify a prosecutioa When the question is neither material to the issue in the case nor goes to the 
credit of the witness sancuon ought not to be accorded Some allowance ought to be made to a witnea^ 
seeking to evade some matter relating to for instance, his past histor) 8 A. L J. 836 sa 3 Cr. L. J. 15, where 71 
A. 609 IS duhnguMked The materiality of the evidence to the matter in issue is not the only point to be 
considered, Beir IL 166 and 693 , zee also IS C. W. K. 169 « 13 Cr L. J. 11. When a witness on cross-examina 
tion stated he had not applied for insolvency while, as a matter of fact, he hid applied and the application h^d 
been dismissed, held, that without knowing the form in which the question was put it is unreasonable to 
assume that the reply was intentionally false and give sanction for his prosecution under s. 193, 1 F. C, 19 F. R. 
1908 = 8 Cr. L. J. 243. Sanction for perjury ought not to be granted against i w itness based on records which 
were not produced before or at the time ot the deposition and in respect ot which the vvitness was notgueu 
any opportunity for an exphnation 17 H L T, 15 1915 M. W. N. 110 =± 16 Cr. L J. 115 See also 72 P. I,. R. 

1911 = 14 F. W. R. 1911 13 Cr. h. J. 28S 

83. Before granting saneiion, a local penitentix osgbt to be given to the witness.— Where the 
question IS whether sanction for pcQuiy abaltor shall not be granted, the si/est rule is to gne ibe mtness ss 
far as possible a and if the witness avails himself thereof, a prosecution for perjury is inexpe- 
dient, 1903 A. W. N 68. In dealing with an npplitation for sanaion to prosecute for perjury. Courts are 
entitled in doubtful cases to consider the grounds on which the Government may suggest that a prosecution 
ts inexpedient Although the scheme of procedure adopted in this country recognizes the right ot a private 
person to Insutute cnminal proceedings it also recognizes the right of the Crown which js a pirty to all 
criminal trials as representing the public, to intervene and jwocure a stay of proceedings, Weir II, 193, See 
Note 17 under s. 236 

84. Contradictory statements In the coarse of tbe same depoiition.— Prosecution for perjury (or 
contradictory statements in one and the same deposioon ought not to be sanctioned without considenng the 
deposition as a whole and without having record to the circumstances m which the contradictory answers were 
made, Weir 11, 168; 3 C. W. N. 81. Nor should sanction be accorded upon a charge in the alternative of 
having made two contradictory statements when one of the statements has been made in the dreumstanres m 
which tbe person maUng it is not bound by law to speak the truth. Sanction cannot be accorded merely 
because a statement made on oath is opposed to the other statement made not under an oh igation to sta'e 
the truth, Velr 11, 169; 23 H. 23X Sanction should not be granted merelv on a discrepancy between the 
statement nvide before a Court on oath and that recorded on mutation proceedings which was not on oath and 
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to \^h>ch the attention of the witness was not called m the course of his examination in Court, 7 A.L. J. 647 = 
11 Cr. L. J. 445. It is not proper to hold a contradiction in the statements made m the course of a single 
deposition and at one and the same time to be an offence, simply by reason of the fact that there is a contra 
diction, Tffelf n> 169} 4 C. W. N. 249. When one of the two ojntradictory statements is made by a person 
examined as a complainant under s 200, but does not bear his signature as required by that section, the record, 
not being made as directed by law, cannot be used as evidence of the statement made, 6 C. W. N. 840. It would 
be most undesirable that a witness should be afraid to cwrect a mistake made m his deposition for fear of 
rendering himself liable to prosecution for perjury ProsecuUon for contradiction m the same deposition is 
mamtaiinble if the contradiction was msde not to correct a bonafidewot, but with a dishonest intention (10 C. 
837 and 26 U. 55 referred to\ 9 S. L. R 202 = 17 Cr. L. J. 240. 

85. Sanction mast not be given as a matter of course where witness has made contradictory 
statements.— It would be a dangerous doctrine to hold that the fact of a witness having made contradictory 
statements before the committing Magistrate and in Court at the trial would alone justify the granting of 
■>anction to prosecute him for perjury The Court should consider how it has come about i that there are 
couuadictions and why the witness has resiled from his statements before the Magistrate The High Court 
refused to grant a sanction though u found that the witness had made false statements before the committing 
Magistrate, but had deposed truly in Court, 37 C. 618. When a witness made two contradictory statements, 
one before the committing Magistrate and the other m the Sessions Court and the Sessions Judge believed 
the latter statement to be true, held, that he was right in not sanctioning the prosecution for haMiig 
made statements, one or the other of which must necessarily be false Held also that the Sessions Judge 
might sanction the prosecution of the witness if he believed that the evidence given before the Magistrate 
was fnlae, provided there was such proof forthcoming as to justify a reasonWe expectauon tliat the 
prosecution would be successiul, Welp II, I86j«^6 W.R.11. Whether sanction should be granted forgiving 
false evidence on the mere fact that the witness made contradictory statements depends on arcumstances, 
37 C. 618 approved, 4 Bar, L. T. 282»13 Cr, Ei. J. S6;f« also 7 A.*!; 1910 M. W. N. 397 —8 M. L. T. 86 = 11 
Cr. L. J. 3s3. The practice of diargiug a man with making two mutually contradictory statements should be 
adopted only where the two statements are necessarily and nreconcilaWy contradictory, 1915 U. Vf. H. 84 18 

Cr. L. J. 14, Every possible presumption must be made m favour of the reconalation of the two statements, 

7 A. 44,7 8. L R 96 = IS Cr. L. J. 379 j 10 B. 124; 7 8. L. R. 108 = 16 Cr. L.J. 488. 

88. Contradictory statemeats la dlSereat dcposldons— sanction should bo on each branch of the 
alternative by the proper Court —Where it is intended to charge a person with having made a false statement 
in the Court of a Magistrate or alternatively a false statement m a Subordinate Judges Court, it is necessary 
fhat there should be a proper sanction for prosecution on each branch of the altername, ir .onesaiictionfroni 
the Magistrate or his superior and another from the Sub-Judge or his superior Sub-sec (5} willnot cure the want 
oi sanction on each separate head. The Court to which both Courts are subordinate might properly grant the 
sanction where one of the Courts is not subordinate to the other, 36 P. R. 1890. In the course of two depart 
mental inquiries the petitioner made two contradictory statements before two different officers He wa^ 

charged iinders. 182, 1.P C, with givlnglalse information to a public ser\ ant in that he made contradictory 

Siitements one of which he must have known to be false. The sanction of both of Uie officers had not been 
obtained but of only one Held, that the Magistraie had no junsdiction to entertain the charge as laid, m the 
absence of sanction of both of the officers before whom the statements were made, Weir 11,157. Where t e 
acLU<ed makes contradictory statements in two Courts of which one is not subordinate to the other, tlien 
iieiiher Court can give sanaion in the altername, but the application for sanction must be made to ttat 
Court to which the said Courts are subordinate, 30 P. R. 1901, See also 17 W, R. 54 ; 11 B. H. C. R« 34 5 Rata a 
224 5 10 B. 190 } 27 M. L. J. 886 = 18 M. L. J. 612. But where the statement mide to the Police m an invesugation 
under s 174 contradicts the statenient in the inquiry before a Magiatrate, a sanction by the Magistrate is %a i , 

5 M. L. T. 335. But perhaps these rulings will not apply when proceedings are instituted under 476. ut n 
45 B. 834, u IS held, lliat where an altermtlve charge of giving fabe evidence is based on contradictory statfr 
mciits made before different Courts, it Is necessary that the sanction of eacfi of tliese Courts must be obtame 
under a 19^ If, however, wont of sanction has not occasioned a failure of justice It cannot be made the fas ■> 
iii interference In revisloa 

87. Pteadlogi mnit be eonililered M a whole.— When snncuoii is applied for in respect of a fake 
staiement in a wniten statement, the whole of the defendant’s wntten statement must be taken Into considera- 
tion as well as the fact Uiai the proceedings In the Mofussil where no great exactitude of expression is found 
sboul.1 not tic taken loo luerilly, 8 M. L.T. 348 « 10 Cr. U J. 384. 
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88 BADatlen Beceuary for r charge of fabrlcatia; faUa evidence, t. 193 I P C.-~The petitioner 
laslituted a suit and iloriB with his ptilnt filed a certificate copy of a document which was said to have been 
fabricated bj him and asUed the ongutal to be produced MelJ tint sanction of the Court was necessarj before 
he could be prosecuted for an offence under S.193IPC 1TC.WH 937 

89 False lUtetnest In deeUratlon Inadmissible In evidence cannot be made the subject of ehar^e 
BBder a. 193 I P C —A declaration before it can be made the foundation of a prosecution under s. 199 f P C 
must be one which is admissible in evidence and whidi the Court before which ft is filed is bound or authorized 
bv law to receive in ev idence S3A 93 See alsotiC 893,20 C.729and 23 C. 131 The Criminal Procedure 
Code eveept in the special circumstance of section 74 mikes nO provision for any matter being proved before 
a Magistrate by affidavit and the Magistrate before whom the aflldivit is sworn is not competent to administer 
the oath no sanction ought therefore to have been granted wi respect of statements made in the affidavit as 
the) were coran nonjudiee and cannot form the subject of a charge under s 191 I P C 9 S L R. 103»13 
Cr L J 583. .See also 7 8 L R. 79 » 14 Cr L J 800 

90 False affidavit by aa acensed perioQ not perjory —No one can be prosecuted ifi respect of false 
statements continued in an afiidtvit sworn t)> him In a c»se in which he was an accused person 23 A 331 
which follows 19 A 200 But see Notes to s. 342 but seed Lah 34 where 23 A 331 is duapproved, 

91 Prosecotloa not to be held forth (a terrornm over a witneaa irhUe giving evidence —W here 

G was discharged on a charge of murder and after Cs evidence was recorded in the trial of certain persons 
for perjury the Sessions Judge asked him certain questions as to his liability to be committed to the Sessions 
Court on a charge of murder and under s. 436 tir/ra committed him. that the consequence to public 

justice would be very serious, if a witness dunng the course of his deposition and before being absolved trom 
his oath were liable to be suddenly called upon to show cause why he should not be committed for some other 
d stmet and senous crime of which he had been discharged and (2) that the questions put to him could not 
be considered to be the beginning of the special proceedings authonzed by s. 436 RaUalal 98S Proceedings 
with a view to the prosecution of a witness forgiving false evidence should not be taken until a conclusion 
has been come to by the Magistrate or Judge conducting the trial in which the false evidence is supposed to 
be given upon the evidence given therein. Any other cour^ would be open to very senous objections 
1913 U B R. (lit quarter) 166«* 14 Cr L J 422, 4eealso3 C L J 302 A committing Magistrate ordered the 
prosecution of a witness under s 193 1 P C while the case in which the witness made the false statement 
V as still pending in the Sessions Court the High Court sec aside the order with the remark that m any case 
the impropriety of taking proceedings against a witness while the case is still pend ng cannot be too strongly 
insisted upon 16 Cr L J 147 (C.) 

92 Where there Is a conflict of findings not expedient to grant Baoctioii.~ln a case m wl ich the 
Court oi first instance finds a document to be genuine a id the Judge m appeal takes a different view of the 
ni tter t is not desirable to grant sanction 1 C. W N 400 

XIII —SANCTION IN RESPECT OF INSTITUTING FALSE CHARGES, Etc 

93. Before grantiog sanction, opportunity (honld be giVen to accased to prove hu case.— A sanction 
for irosecut on for making a false charge under s. 211 of the penal Code without hearing all the witnesses 
whom the person accused of making a false durge vvisl ed tocallis illegal 6C 534 » 8 C L R. 265 , 6 C 496 = 
7 C L B 467 , 7 C. 87 = 8 C L R. 387 , 7 C 208 => 8 C L R. 267 , 13 C 270 , 16 C. 661 , 3 C. L R 315 and 389 , 
IC.LR.134,7a]:> R 332,8C.L R 289 3C W N 753,9 A 38, SA 33, Weir II, 167, 27 0.921 ;16 W R.4i, 
8C 435,14 &707 (FB),8A 393, 25 W R 10,9 C.W N 106 1 C W N 452 4 Oadh C. 127| 2 P W R 1909 
30 C 544 Out see contra 6 C 983 , 4 A 182 , 7 M 292 16 Cr L J 423 (M ). 


94 Banctlon may be given after examination of complainant and dismissal of complaint— A Mag 
trate dismissing a complaint under s 203 after examining the complainant and considering the result of the 
investigalio i under s. 202 on the ground that the allegations contained therein were false is competent to wnc 
tion prosecution under s 211 I P C 2P R. 1907,v«here 8 C. W H 293 is y>//ozc'rif and 8 A ^disapproved In 
12 Bom L R. 229 ChanoavaRkar J doubted the correctness bf the decisions which lay down that when a 
Magistrate grants sanction without taking ah the evidence which the complainant is willing to adduce the 


<3 In other words the Magistrate should 


• natter to the Police and when the Police 


re|x)rt is received by him then he maj detenniae whether the complaint is true br false Thert is nothing in 


the Code whldi compels a Magistrate lit express terms to examine any or all the witnesses whom the 
30 
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complainant wishes to adduce before dismissing a complaint and granting sanction. 22B.596, where it was 
held that the inquiry before the committing Magistiate and the trial before the Sessions Court, gave ample 
opportunity to the accused to substantiate his complaint , see also 20 C. 474 and 6 C. 308 } 15 A, 336 ; 41. 182. 

95. Before granting sanction ease nnst be jadlcUUy determined.— So long as a complaint is not dis- 
missed-unders 203 or otherwise judicially determined, no proceedings can be instituted under s 211,1 P C, 
against the person lodging that complaint The ongioal complaint must be disposed of according to law 
before such proceedings can be taken, 3 C, W. N. 763. So where a complaint was dismissed without any reasons 

Jsecute the complainant, held that the order 
must be a further enquiry and there cannot 

has been made, 13 Cr L.J. 432 (C). Unless 
a complainant IS duly examined, inquiry and report under s 202 cannot be called for, and if made are made 
without jurisdiction and cannot form the basis of any iurther action A Magistrate is incompetent to sanction 
the prosecution of the complainant for a false charge under s. 193 or take action under s 476, II P. L. R. 1912 = 
2 P. R. 1912 = 12 Cr L. J.S39, 27 C. 921 and 4 C. W. N. 305, relied on Sanction for prosecution must notbegnen 
merely on a Police report that the complaint is false. The complainant should be afforded an opportunity to 
prove his case, 5 C. VT, N. 108. An application for an inquiry into his complaint before according sanction is m 
effect in the nature of a complaint and sanction cannot be given until and unless that complaint is judicially 
determined on evidence SC. W. N. 254, where 14 C. 707 and 3 C. W. N. 490 are followed A person who lays 
an information is entitled to have his case determined before he is called upon to answer the charge of laying 
iabe information 14 C. W. N. 765 = 11 Cr. L. J. 354 In according sanction for a prosecution under s 211,1 PC 
It IS not necessary that the applicant for sanction should have been summoned to answer the false complaint 
But no sanction should be granted until final orders have been passed, wj , under s. 203, terminating the trial or 
by the discliarge under s 253 of persons jointly accused with the applicant, 26 A. 244 ; 3 c. W. H. 490 and 758 ; 

4 C. V. R. 305 , notice calling upon a complainant to sliow cause why be should not be prosecuted for preferring 
a false chirge ought not to issue until a has been finally decided that the complaint must be dismissed as false, 
11 P, L R. 1912 = 2 P. R. 1912= 12 Cr. L. J. 639. If, however, the complaint has been legally disposed of under 
s 203 the Met that the complainant, had no opportunity to substantiate bis case, will not make the sanction bad, 

2 P. R 1907 = 4 Cr. I>. J 258. The Allahabad High Court seems to bold otherwise See 29 A. 587, where it was 
held following 8 A. 38 and 18 A. 338 that such a complainant ought to be given an opportunity of substantiating 
il he can the charge which he has brought, before he is prosecuted 

96. Banctlon ought not to be given wlthont a Judicial Investigation of tbe complaint— A Magistrate, 

would not be justified in granting sanction on a mere Police report It is the duty of the Police to collect 
evidence, but it is the function of the Magistrate alone to deade on tbe sufficiency of the evidence when so 
collected,' 10 M 232 (F.B ) , 27 C.921 , 10 C. W. N. 30, /VrSONDARA, Jyer, J , in 23 M. L. J. 419 = 11 M. L.T« 
357 ^ (jp. I,. J. 209. A sanction is bad in law if it is given without a judicial investigation of the complairit 
lC.Yf.R.432; 5C.W.R.106;30 C.415; also 8 A. 33 ; 6 C. 498 ; 6 a W. N. 254 ; 3 C. W. N. 490 ( 7 M. 189,33 
P.R. 1890. ButinSS L. R. 133 = I^ Cr, L.3 it was Ar/d 1 C. W. N. 452 that where a petition was 

presented to a District Magistrate praying that he would proceed under s. 110 against a certain person and 
giving ceruin information, it is open to the Distnet Magistrate to grant sanction for an offend under s. 182, 

Z r C, wiibout holding a judicial investigation, as ii is entirely within bis disaetion to take action or not on 
such pclilion. When apart from the Police report there is other material which the Magistrate considers, the 
sanction is not invalid It is not necessary that such evidence must have been given on the apphciiion or 
even on the l>eanng oi the complaint itself, 26 U, L. J. 406 = 15 Cr. L. J. 271. 

97. Ho lanetfon necessary when charge laid before tbe Police only. — ^The words “in or m relation 
to any proceeding m nny Court ’ are applicable only to offences mentioned in cL (i) and this clause does not 
refer to a false charge made to the Police, 13 P. R. 1905 = 74 P. L.R. 1905 = 2 Cr. L.J. 66} 10 M. 233} (F.B); 

6 Bar. L. T. 129 = 13 Cr. L. J. 578 (F.B ) , 13 Cr. L. J. 480 fUad ) Where, therefore, a false compMfnt has been 
made to the Police, but no further steps are taken, sanction of the Magistrate ts not necessary for a prosecution, 
under s. 211 L P C. 3 a W. H. 33} 24 W. R. 41 } 25 , W. R. 33| 16 W. R. 44} 4a869 = 4C.I*.R. 413} 1 A. 497} 8 a 
882 = 8aL.R.2S5]ac.2ai}6& W.n.29S}14 0.707}8 A.S33{26 C.789|7M. 292} 20 & W. N. 18*7 = 25 C. L, J. 

#9 nor Is It necessary when the Magistrate has merely ordered the Police to remove the case fromllielr file. 

IS Cr. L. J. *50 (M.) , 1* Bom, L. R. 1160 = IS Cr. L. J. 904. In SI 1. 522 Uie correctness of this view is doubted a. 
this leads to the ntnuiduy while sanction is necessity lor tlie lesser offence under 8 182, I P C., It Is not 
necessary In U>e case of Ute more senous offence under a, 211, 1 P C But a sanction Is necessary 11 the false 
cotn}>Ulnt U made to the ln»peclof<Jenera1 of Police who is a MsgUtrate under s, S of Act V of 1861, 36 
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F. R. 1908 >a7 Cr. L. J. 291 ( 9nd a Sessions ]ud];e has no jurisdiction to sinction the prosecution tinder 
s. 211, I r C, of two persons on the allegttion that they lostlgnted a chowkxdar to lodge false information at a 
thana, and the sanction was ret’oked as one made without junsdiction, 7 C. L J. 373 a 12 C. W. H. 575^=7 Cr. L. 
J. 810. Before a Court can grant sanction, the record must show that it has exerased its own judgment on the 
facts prot ed before it See also 24 & L. J. 131 = 20 C. W. H. 1269 and 20 C. W. N. 1347. 

98. Sanetloa ii necessary {f the charge before the Police is JiidlelaUy dealt with.— Though no sane 
tion is necessarj when charge is laid only before the Police, jet if the complainant should, when the Police 
report the complaint to be false, insist upon a judicial Imestigation, he must be taken to have preferred a 
complaint’ to the Magistrate and the ^Itgistiate lias semn of the case, 14 C. 707; lOM. 332 j 33 C. 1 j 10 C. J,. j. 
564 -s 11 Cr. L. J. 37; so a sanction would be necessarj when aiterthe rejection of the complaint by the Police 
as false, the complainant makes a complaint to a Magistrate who after full inquiry discharges the accused 
6 L. B.R 50 >=5 Bor. L T. Ill »13Cr. L. J.565. Where a matter does fairly come under s 211 and where a' 
sanction is needed in order that the prosecution may proceed under that section to proceed without any 
magistenal sanction under s, 182 is to evade the salutary provisions of the law, per Hbvtov, J , in 15 Bom. 
L. R. 574 = 2 Bom. Cr. C&. 86 = 14 Cr. U J. 491. See Note 24. 4 P. 323 ; 5 P. 33. 

Exeefittons —{0 If a prosecutioithas been instituted in rtspect of a false charge under s 21 1 laid before 
the Police before any complaint is madetoa Magistrate, no sanction of the Magistrate in respect of the subse- 
quent complaint would be necessary to enable the Magistrate who has already taken cognizance of the offence 
under s 21 1 to finish trying the offence, 6 L. B. R. 50 c= S Bar. L. T. Ill 13 Cr L J. 565, 

(ii) A complaint made to Police by G, accusing some persons of robbery, was reported to the Magis- 
trate to ^ falseon imesUgation, <7, was thereupon charged byihe Police unders. 211, 1 P C, with having 
made a lalse charge to the Police, on which the Magistrate issued process On the application of C, who 
appeared before the Magistrate in consequence of the process, the Magistrate inquired judicially into his complaint 
ot robbery and discharged the accused , held that no sanction was necessary for the prosecution of G, under 
& 211, 1 P C, as at the time the Police made the complaint against C there was not in existence any proceed 
mg in any Court, Rataolal 704. 

(Ill) Similarly, m 30 A. 52 it was Ar/^that cL(5)of this section does not apply to n case where a person 
makes a report to a Ihana, but does not follow it up by a complaint to an> Court. By making a report no offence 
IS commuted in or m relation to any proceeding 

Contra —In D, B* R. (1912) 1. 134 m 13 Cr. L. J. 578 it has, however been Ar/tf that when a complaint to 
the Police was held to be false and subsequently the same complaint is made to a Magistrate and held to be 
false no sanction IS necessary to prosecute the complainant under s zil, I P C in respect of the false ch^ge 
to the Police A man may make a false charge on more than one occasion and if he does so, he is responsible 
for what he did on each occasion See also 36 k 212 In 1915 U. B B IT 95 <= 17 Cr. L J. 177, however, 5 Rup, 

L T illc=6L B R SO was followed also Note 24 supra 

99 When sanetlan shoald be for offence under 1.182, 1. P, C., and when for offence under b. 21 i 
I. P. a— There is a difference of opinion between the High Courts. The Bombay High COurt holds that 
information to the Police comes under s 182, I P C, and a false charge in a Court under s 211, 19 B. 7i7 • 

9 Bom. L. R 33 ; RatanUl 73 ; 7 B. 184 ; section 182, I P C , is to be interpreted not in isolation but in 
association with s. ZIl, I P C Whereithe iniormation conveyed to the Police amounts to the institution of 
criminal proceedings against a defined person or amounts to the falsely charging of a defined person with an 
offence, then the person giving such information has committed an offence under s. 211 In such a case, s. 211 
is not and s. 182 is the appropriate section under which to frame the charge, IS Bom L. R. 574 s 2 Bom, Cr. 
Ca. 86 bs 14 Cr. L J.491. The Calcutta High Court has held that prosecution for a false charge may be under 
s. 182 or s. 211, but if the charge is serious, s 211 should be applied, 32 C. ISO , 4 C. L. |J. 88 and a false charge 
made to the police of a cognizable offence falls under 5 211 and not under s. I82, 5 C. V. N 727. The Madras 
High Court IS of the same opinion, Weir 1, 120 It is for the Court to determine under what section the prosftcih 
tion should be A^/d 15 A. 336. The Punjab Chief Court seems to favour the Bombay view, 14 P. R.1882. When 
the hlse charge amounts to an offence unders 211 I P C,also, proceedings should be taken with respect to 
the more senous offence s.211,1 P C.,U B. R.(i913} L 134«13 Cr. L. J. 576. The mam test whetfaeraper^n 
makes *a ch.-irge’ within the meaning of s. 211 is, “does the person who makes the statement which is alleged 
to constitute the ‘charge’ do so with the intentioo and object of setting the criminal law in motion against the 
person against whom the statement is direaed,” 26 M.ftf , 8 8. L. X. 179 » 16 Cr, L. J. 104. 
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100. SanctioB to prosecute ander e. isa, 1. P. C., lofflclent when false accmation net of a lerlott 
natore.— WTiere the oflence in respect of which a false chaise is preferred is not of a serious mture jt is not 
necessar> to accord sanction under s 2I1> I P C , bat it is sufficient u sanction is accorded to proceed under 
i 182 I P C,S2 c.iS0. Here a Magistrate at the request of the Police to whom a false complaint had been made, 
sanctioned prosecution under s 182,1 P C AKr/d, that the sanction of the Magistrate was sufficient and the 
prosecution did not require the sanction of the S M O , or of his offiaal supenor Also the Magistrate would 
not be disqualified from trying the case himself merelj because he had sanctioned the prosecution thereof. 
12P.R.1903=s74p. L. R. IdOS s 2 Cr. L. 1.66 A prosecution under s. 182 of the Penal Code may be instituted by a 
pnvate person, provided he first obtains the sanction of the public officer to whom the false information was 
gnen or of his official supenor Where a specific false charge is made, especially where the false charge is a 
senous one, the proper section for proceedings to be adopted is s. 211 of the Penal Code, 8 i 332 oierrultng 
9 A. 36. See also 37 A. 110. 

101. Onldlng principles la aanctloniag prosecntlon for making false charge —A prosecution ot a 
chtrge under s 2ll, I PC, should not be sanctioned as a matter ot course under this section, but only when 
the complainant can satisfy the Court that the interests oi justice require a prosecution and there is a strong 
pnmafactecs&t against the accused, 6 A. IK, Weir II, 178; Ratanlal 374 ; 36P.S. 1632; 16&68t; 33 P.B. 
1888 5 1 C. W. N. 400 and 829 j 4 L. B. R. 231 =. 7 Cr. L. J. 495 , 137 P. L. R. 1909. \\ here the case brought, is not fake 
in substance but is bolstered up by false evidence, the proper section to give sanction to prosecute Is under s 196, 
I P C, 7 C. L. J. 169 ss 7 Cr. L J. 196. To bring a \evatious charge against any person is not an oflence 
unders.211,1 P C , therefore a Magistrate has no jurisdiction to summon the applicant /complainant) to show 
cause why sanction should not be granted for his prosecution under that section for such an act 1 Bom L. E. H* 
JSfeaUo 34 C. 42, Sanction for prosecution under s 182,1 P C, should not be grained where there is nothing to 
show that the information given by the accused was fake to his knowledge or that he believed it to be false 

102. False charge mast have been made with the ifitentlen of aettiag the criminal law lo uotloo — 
The charge must be one made with the intention andobject of setung the criminal law in motion 26M. 840» 

8 S.L. R< 179M16. Cr. L. J. 104. Where a complaint was presented to the Collector as Agent to iheCourtof 
Wards containing allegations against one of his subordinate employee* and be granted sanction to prosecute the 
complainant under 8 211 I P C /fr/rf, that theCoUector was not justified in arbitrarily turning a departmental 
complaint into a cnminal complaint and at any rate before granting sancuon he should have afforded the com 
plamant an opportunity of calling his witnesses and proving his ‘illegations, SO C 41S. A complaint madetoan 
executive officer as such, which contains certain imputaUons agunst a person is not making a fake charge of an 
offence for which sanction to prosecute auders 211, 1 P.C , is allovvable, 2 P. W. R. (1909) = 37 P. L. R. 1909 = 9 
Cr. L. J, 152. The false charge must be made to a Court or to an officer who has power to investigate or Send it for 
Inal 6C.620}13C.W.N.395 ;19Cr L 4.232 (M) Where a Distnct Registrar on a compUint against a Sub-Regis- 
trar made n departmental mquiiy and concluding that the complaint was false, forwarded a report to himseli as 
District MxgisUite and as such sanctioned the prosecution ol the complainant under ss. 182 and 211 J P C, 
field th u it w as not dear from the record whether the District Magistrate purported to act under s 195 or s 476 
but in eitlier case the order was b id. li he purported to act under s 193, tlieii the sanction would he w ithout 

, ... n* — „ • _ . _ , n? whom he was subordinate and so 

i ■ ■ . ■ . there was no offence committed in or 

:: i . !'l I**-: l :2. a complaint to a \illage Magistrate 

may amount to an offence under s. 211, 32 M. 230 

103. OurevertalpfcoovletloRfAppellateCoartoot to grant asnetlon ordiaftrily.—U here on an appeal 
from a conviction, the District Magistrate set aside the conviction and granted sanction to prosecute the 
complainant under s. 211, 1 PC, field, lliat an Appellate Court m overruling a reasoned and strongly expressed 
opinion ol the ongmal Court siiould not order the prosecution of the complainant except under very unusual 
circumstances U P. R. 1603 = 1903 F. L R. 180 = 3 Cr. L. J. 121. 

104. Where sanction for offence under s 211, I P C , is rejected, no proceeding can be taken under 
^ 500 I I* C, on the same facts, 44 C. 970 

X1V...-8AHCT10H IH RE5PSCT OF FORGED DOCUMENTS 

105 DecuRicnt predaeed or given In evidence. — Slmx the addition of ihe wurdi ' produced cr' in 
tk If) siih-acc. (H eanctl jn can he given In reS|>ect of documents whidi are only tendered In evidence but not 
rvMtued on.l maikevl and cotj'Idrred l>> the Court The words ' proJueed or have to 1/e reid ajrtrt Irom the 
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«-ords •pvcnineMdcnce’ tthich follow (191J) 8 H. W. H.fllC. Id 29 a 867, defendants produced two bonds, 
alleging that the plaintiff who had sued on an alleged debt, was indebted to them. The Court dismissed the 
suit without considenng the case put forward by the defeildants On an application by the plaintiff for 
sonction to prosecute the defendants in respect of the two bonds alleged to be forgeries , held, that though 
the Court had power to grant sinction, yet inasmtich as before sanction could be given it would be necessary 
for the Court to see whether there are prttna fane grounds for holding the bonds to be fo^enes, and as there 
were no grounds on the evidence already taken to believe the bonds were not genuine, sanction ought not to 
begiven But jce II C. W. N. 806 = 11 Cr. L. J. 357 and Note 69 A document is given in evidence within the 
meamngof this section when it is handed over by the person tendenng it to the Court, even though on 
inspection the Court miy reject It as evidence for msufliciency of stamp or want of registration, Ratanlal 2I3{ 
27 Bom. L. R. 1039 = 49 B. 799 

106. The word* produced * In a«b-iee. 1 (c) fi wider thaa the terms ‘filed ’ or * pat la* and gives more 
latitude to the Coart'i discretion,— In 22 C. 1004 certain documents were filed annexed tea petition in a suit 
pending before a Munsiff, but were not given in evidence. The KlunsiS, on suspicion that they had been 
tampered with, held an inquiry and committed the petitioners for trial by the Court of Sessions, held, it was 
a proper commitment under s. 478 , coa/rc w 15 M. 224 ;where certain documents were put into Court ina 
suit pending before District Munsiff, but not given in evidence The District Munsiff made an order for the 
prosecution of the parties who so put them in on the ground that they were forgenes , that the Munsiff 
was not competent to go beyond the record, therefore his order was bad in law This and the rulings m 1899 

I. V. R. 143 and 7 & W.N, 112 are no longer law. .ree also 12 P.R.1897s ID V.R. 8,3 V. 400. In 29 C. 887 it was 
held that sanction caimot be refused on the ground that a document alleged to be forged, was only tendered 
and not judiaally considered, zee also 7 C. W. N. 799. In 9 Bom. L. R. 735 = 6 Cr. L. J. 78, it was also held 
that the production of a document is not the same thing as giving it in evidence , a document ‘ produced ' in a 
Court means one which is produced for the purpose of being tendered in evidence or for some other purpose 
Similarly, where a suit was decided on oath and there was no finding whether certain documents produced 
were genuine or not, it would be WTong to give saoction for prosecuting a party for forgery m respect of the 
documents, 16 H. L. J. S.N. 37] (1911) 2 H. B. N. 826. however, Note 99 and 18 Cr. L. 3, IDOL See also 
48 M. 928 where it is held that actual production in suit is necessary for requiring a sanction under s. 195, 27 
Bem.L.R. 1039 = 49 B. 799. 

107. The mere flling ef a doeement may ceastitate a aser within the meanlag of s. 471t 1. P. C.— At 
least m certain circumstances the filing of a document may constitute a user, see 39 C.463] 17 0. V> N.OIb 13 
€r. L. J. 449. The mete filing of a document in Court without tendenng the same m evidence may constitute 
user of It under s 471, 1 PC It cannot be laid down as an inflexible rule that such an act does not constitute 
an attempt to use it as evidence 18 Cr. L J. 6 (Cal ) , 39 C. 820 explained Where a plaintiff produced and filed 
certain documents as, coming from the custody of certain witnesses who were summoned to produce the docu* 
ments, held that such produaion constituted a user within the meaning of s. 471, and sanction was necessary, 
19 C B N. 125 = 16 Cr. L. 3. 809 

108. The term ' forgery ’ ft ated as a generic term.— The word ' forgery ‘ is used as a general term in 
s 463 of the I P C, and that section is referred to m a comprehensive sense m this section, so as to embrace 
all species of forgery, and thus includes a case falling under s 467, J P. C , 12 B. 36 ; 14 C. W. N. 479 = 11 Cr. L. 

J. 280 ] 16 Cr. L. J. 203 (A.) So also an offence under s 468, LP C,86H.387. A complaint of anoffence under 
s. 466, 1 P C, vtz , forging a register kept by a public servant, which forged document was given m evidence, 
cannot be entertained without sanction, as the offence falls within the wider description o! offences presenbed 
under s 463 to which this section applies, RaUolal 83; 16 Cr. Zi.J. 617, contra (1913) U. B. R. (1st qaarter) 
i66 = 14 Cr. L. J. 422. No sanction is necessary for the prosecution of an offence under s. 474, 1 P C, 19 C. V. 
R. 129 = 13 Cr. L. J. 309. Where a document was produced before a Magistrate by a party but was forged before- 
hand at the time of registration held that sanction of the Magistrate was necessary under s. 1911(1), C , 44 C, 1002 } 
3L.950. 

109. Sanction not desirable when there Is a difference of opinion between two Cosrts.— Where a 
•Court of first instance finds a document to be genuine and the Appellate Coun, proceeding mainly upon a 
comparison of signatures finds the document to be false, when the matter rests upon a very doubtful considera 
non of the comparison of handwTitmg, and also upon more or less evenly balanced testimony and when there 
is such difference of opinion between the two trying Courts it js not desirable that the Appellate Court should 
grant sanaion to prosecute under this section, 1 C B. N. 400. 
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110. Fb1s« docnment given in evidence— Pleader’s responslbllitjr.— A Sessions Judge granted sanction 
for tlie prosecution of a Pleader for presenting on behalf of his client, a document, merely on the ground that 
It bore on its face such marks of its being a fabncated document, that the Pleader's suspicions must ha\e been 
aroused at the first sight of it, and tliat he ought to hase stnct!> examined It, and had he done so, he would 
either ha\e rejected itor ad\ised his client to produce it in Court on his own risk or responsibility , held, that 
a Pleader is under no higher obligation than any oth^ agent, and to justify his prosecution for offences under 
ss. 196, 471 and 109, 1 P C , m connection with a document presented b> him on behalf of his cbent, it must be 
shown that he was a party (pnncipal or accessory) to the concoction of the document or had the knowledge 
that It was concocted The mere fact that his suspiaons ought to have been aroused by the sight of the 
document is not/nwa facte e\idence that he knew or had reason to be1ie\e tlie document to be forged, 
22 B. 317. 

111. No sanction necessary for presecotlon of a witness or agent in respect of the offences dealt 
with in cl, (c), sub-sec (1). — No sanction is nece\sar> to prosecote a witness, as the clause is limited to a party 
to the proceeding 23 M. 671 j 13 C. W. N. 385 = 12 Cr. L. J. 101 { 26 M. L. J.220 = 15 Cr, L. J. 242. See also 3 M. 
MO. A prosecution commenced on a sanction which includes both a party and a witness is not invalid, 18 B 
381 at p. 585 (but see 16 A. 80) No sanction is necessary to prosecute the agent of a party, 9 P. R. 1879 \ 3 Bar. 
L. T. 103 » 12 Cr. L. J. 87. 

112. No sanction necessary for proaecotlon of abettor not a party.— The offences for which s 195, 
cl (1) (r) read with cl (3) requires that sanction should be given by a Court with respect to documents produced 
in Court must be offences committed bj parties to die proceeding, whether the offence, be one of the substan- 
tive offences mentioned in cl (1), (c)or onlj amounts to abetment of such offences, 32 A. 74 j 13 C. W. N.565 
12 Cr. L. J. 101 ; 26 M. h.3. 220 « 15 Cr, L. J. 242 j |0 P. R 1917 (Cr.) See Note 27 

113. No sanction necessary if the completed offence has no coimeetion with any Ceort.— Note 7 (nO* 

114. Where sanction is accorded for forgery, trying Magistrate might try for any cognate 
effenee.— Where sanction is accorded for a prosecution for forgery, the trjing Magistrate might diarge the 
accused m addition with fraudulent using (s 471,1 P C ) or abeimeni of forgery, 6 W. R. 2O5 walso s 230 
and 10 Bar. L. R. 77. Under sub sec (5) when sanction is given lor prosecution for a particular offence, the 
Magistrate ma> frame .i charge for an> other offence covered by tlie same facts and referred to in this section, 
30 C. 905. 

XY.— DELAY IH APPLYING FOR SANCTION. 

115 No period of limitation for making application for sanction.— There is no fixed period of limiU- 
tlon for making applications for sanction under this section. Artide 178, Schedule II, of (he £,vnUahon e)c/, 
1877, does not apply to such applications Rules of Iiniitetion are foreign to the administration of cnmiiwl 
justice, and it is only by express statutory provision iliat any rule of limitation could be made applicable to 
criniinil cases, 10 A. 350 ; 20 B. S43 at p. 347. Such a rule would result ill greater impunity to criminals, B. N. 

C. P. J. 1839 at p. 123. Therefore, w here sanction to prosecute was granted by a second-class Magistrate and it 
was revoked by the Distnct Magistrate on die only ground Uiat the application for sanction was made too Ute, 
tlie High Court set aside the Distna Alagistrate's order and restored die sanction, Ratanlal 80S and 859. Court 
rna) grant sanction at any ume, 32 U. 49 ; 19 C W. N. 447. 

116. Delay In making application for aanctlon. — Applications for sanction to a prosecution for an> of 
die offences mentioned m diis section should be made promptly or the delay should besatisiactoriiy accounted 

for Where there is great delaj in making the application, a Court cannot help suspecting that the applicant, 

i» .sctlng, not in the interests of justice, but from an indirect motive, possibly to worrj, aniio> and 10 persecute 
Ills opponent. Orders ■ • ■ --.i-- -- 

but, 01 securing the d : # . • : : t 'i *■ I 

was rejected owing to r " . ■ ■ 

in mind namely, whvdicr m view of the length ot lime which has already elapsed before the application for 
sanaion, a prosecution commenced ihervafier is likel) to be brought to a successful leninnation, 13 Cr. L J. 

4 iC.^ \\ here a irylnj, 31agistrat(. rciused an application for sanction, made four months after the decision of 
If e cave on die ground ihat •' the case was at best a men. susjncious one," but die Sessions Judge granted it, 
without giving notice to the accused and widiout calling for and examiniog the record of the case, die High 
Courtset avldc the Judge 5 order, 1C. W.N. 629. In? A.L. J.M — 11 Cr. L. J. 140,a sanction was set aside .as Uiere 
V' IV lo I vitvfaaoi) < v] Un iiiin o a del > oJ four months in ni'iLiiig the applicnioiv .S‘rralso21 la.Ca. 172 (C.). 
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Bern. Cr. A. No. S30 of 1910; IS Cr. L. J.877 (0) . 19 Cf.L. J.fi9S (A ). 8 S. L.R.I9 » 19 Cr. L. J.65I. Inl9C.W.N. 
417 21 C. L. J. 199 n 10 Cr. L. J. 236, however, the High Citirt set aside the order of the lower Court refusing 

to grant a sanction to a Public Prosecutor on account of delay, as there could be no suggestion of tnalafides m 
a prosecution undertaken by the Government 

XYI.— SUBORDINATION OF COURTS FOR PURPOSES OF SUB-SECS. (6) AND (7). 

Note.— The power that was conferred under sub-section ( 6 ) of the old s 195 upon a superior Court to 
revoke or grant a sanction that was given or refused by an> authorit) subordinate to it, is now relegated to 
s. 476-n of the Code by the new amendment and instead of the sanction being revoked or granted by the 
supenor Court, under the new amendment it can withdraw the ompbint or make a new complaint as the case 
ina> be. (See s 476-11 ) 

117. Scope of sob-sec. 7.— It is suggested by Chasiier, J , in 34 A. 197 that the whole of sub-sec ( 7 ) 
seems to be confined to Courts against some orallof wdiose dcasions appeal, do he and that the result of such 
a construction is that die Legislature has made no provision in s 195 for an appeal against the order of a Small 
Cause Court giving or refusing sanction and it may be that the onl> Court which can interfere with such an 
order is the High Court But all the High Courts have followed the view that sub-sec (7) applies to all Courts 
Ckamier, CJ , followed in 1 Patna L, J. 206 e ITCr. L. J.aiO = 84 la. Ca. 320 his opinion in34 A. 197. But jee 
IS A. L. J. 721 (F.B ) where 1 Pat L. J. 206 and 2 Pat.L.J. 1 are dissented from and not followed. And 84 A. 197 
is distinguished and it is held that an appeal against an order ot a Small Cause Court granting sanction to 
prosecute lay to the Distnct Judge, the pnnapal Court of onginal jurisdiciioii 

/Appeals ' ordtnartfy' he—CX. (a) of sub^ec (7) is m accordance with die decision of the Bombay 
High Court in 2 B 431 ; tee also 11 B. 438 and 7 H. 314 The explanation is a complete exposition of the term 
* ordinarily,' 23 V. L J. 436 « 16 Cr. L. J. 439 ; 8 N b. R. 37 « 13 Cr. L J 493 ; 43 H. L J. 379. 

Meaning of 'ease tn subset (7) The word ‘case* means the actual proceedings m which the 
offence is said to have been committed and not the onginal case out of which the proceedings arose, 94 A. 197. 
Where, therefore, an offence is commuted in an execution proceeding, ihe case m connection with which 
the offence is alleged to have been committed is the execution proceeding and not the original suit 

118. Seb-sec. (7) does net apply to labordlnation of ofScers not acting Jadicialiy.— The subordination 

of an authority which is a Court, to another authority is reguhted b> sub-sec. (7). But when the authority 
granting or refusing sanction does not act as a Court the appleal lies under subeec. ( 6 ) to the authonty to 
which the former is subordinate under s 17 Thus where sanaion granted by a Subordinate Magistrate for 
prosecution under s 182,1 P C, referred to tn cl (aXsulxec (l I, was revoked by the Sub^livisional Magistrate 
and the Sessions Judge in the exercise of his revisional powers set aside tlie order of the Sub-divisional 
Magistrate. Held (») the Sessions Judge had no power to interfere under sub-secs (6)and(7) {«) that he had no 
authonty under s 435 to set aside the order of the Subdivisional Magistrate, Weir 11, 189. The Sub-divisional 
Magistrate having acted not as a Court, but as an executive officer he is not under s. 17(5) subordinate to the 
Sessions Court. .S'rr also 27 B. ISO ; 27 U. L. J. 589 19 Cr. L J 612 In 41 U. L.J. 323, it is Ae/rf that a Magis- 

trate passing an onter cnder s US of the Code does so onfj as a public ser\ ant and not as a Court aod sub- 
sec (7)of s I9S is inapplicable to such a case and it was further held that the proper authonty to revoke 
the sanction is the District Magistrate. (Weir II, 155 referred to JS 64 b 35 M. L. J. 434 dissented from .s. 
47 U. 58 , 47 B. 102. 

Where a District Magistrate receives information of illicit possession of arms and issues a search 
wamnt, he acts as a Court, though the search warrant is issued under s 23 of the Indian Arras Act and an 
application lies to the Sessions Court under s 195 ,snb<Iause ( 6 ) to revoke a sanction given by him for prosecution 
of the informant under s. 162, 1 P C (42 M.96; Weir II, 159 (1903) dmenferf/rurw and 39 C. 953 rr/Vrrrd/'o ) 

119 Ssb-tec. (7) coBtemplates two Conrta. — yippeliate tench of Chief Court, Burma cannot interfere 
with sanction granted by fudge sittinf on ihe ongmat ^e—Seciion l9o ( 6 ) and (7) contemplates that a sanc- 
tion may be revoked only b) aCourt which IS distinct ftxnn and supenor to the Court that gave iL A Bench 
of the Chief Court, Burma, ts not a supenor Court but a section of the same Court, specially empowered to 
hear appeals from the single Judge under Cbwrfr 1900, and has no power to interfere with 

the order of sanction made by the Judge sitting on the Onginal Side, 4 Bar. L. T. 206 12 Cr. L. J. 469 The 
Onginal Side of a High Coun Is not a different Court from the Appellate Side, (1911) 2 H. W. N. 259 lO M. L. 
T. 278 b 13 Cr.L.7. 543. 



AJZ THE CODE Olr CRlUlNAL pilOCEDURE, , [Chap XV 

(A) — Appeals Ordinarily Lie 

' 130. District Ha^Utrate snbordloate to Besslons Jsdge.— Whether when a Distnct Magistrate grants 

a-sanction on the Appellate or Original Side, the Sessions Judge has jurisdiction to revoke it, 24 P. W. R. 1908 = 
B Cr. L. J. 437. See also 18 Cr. h. 3. 759 j 11 P. R. 1917 (Cr ) 

121. First'Class Uaglstrate not Bobordlnate to District Magistrate. — There may be infenonty without 

subordination, eg , the Court of a first-class Sulxhvisioiia] Magistrate is not subordinate to the District Magis- 
trate within the meaning o! this section, 6Ju98, even in respect of proceedings underss 110 andl]8,7F.R. 
1902 >= 44 P. L. R. 1902, overruling 30 P. R. 1901 ; 2 P. R. 1912 = 11 P. L. R. 1913 = 13 Cr. L. J. 539, but there cannot 
be subordination without infenontj, as subordinate mtvx\s inferior in rank, 9 B. 100. A District Magistrate has 
accordingly no junsdiction to grant a sanction relused by a first-class Magistrate, Ratanlat 511 ; 1003 A. W. 74 
= 5 A. li J. 562 7 Cr. L J,304. Having regard to sub-secs (6) and (7), the Rulings in 2 B. 384 and 2 A. 205 are 

now obsolete. In Madras a Joint Magistrate is not a Court superior to the Sub-Magistrate within the meaning 
ofs. 195 (n}, 34 H. L. J. 404 

-vA First class Magistrate subordinate to the Sessions Court — For the purposes of this section, a Magistrate 
Of the first class la subordinate to the Sessions Judge and not to the District Magistrate, for appeals ordinanly 
He to the former, except in t\io special cases provided for by ss. 406 and 51S, 7 P. R. 1902 which overrules 30 P. 
R. 1901 : 2 P. R. 1912 » 11 P L. R. 1912 » 12 Cr. L. J.S39 ; 16 Cr. L. J.640 (C ) 5'i?i?aIso 1909 A. W. A. L. J. 

562 >= 7 Cr. L. J. 304, 10 P. R. 1894 A first-class Magistrate passing an order under s 145 is subordinate to the 
Sessions Judge and not to the District Magistrate A Magistrate of the first class haiing passed an order under 
s. MS of the Code was transferred to another place His revenue charge was made over to another Magis- 
trate and his judiaal charge went to the City Magistrate The order made was disobeyed An application 
for sanction to prosecute under s 193 sut>sec (i), clause (<i) ivas made to the District Magistrate Held,'^^ 
the District AUgistrate had no jurisdiction to grant the sanction and that the Sessions Courts only could ellte^ 
tain the application, per Shah, Ag C J Under clause (a), sub-sec (>)oI s 195, if a public servant making the 
order Is a Court, in respect of that order the Court to which that Court would be subordinate would be the 
Court to which appenls would ordinarily he, 24 Bom. L R. 810. 

122. UagUtrate laberdlsate to IddltioBal Besslono Jodgcs —Where under s. 408 appeals he front the 
Court of first instance to the Court of Sessions, an Additional Sessions judge can exercise jurisdiction in that 
Court under s. 409 read with s 9 The Magistrate is subordinate to the Additional Sessions Judge and the 
latter has jurisdiction to act under sub-sec (7), 14 Cr. L. J. 195 (C.) , 20 A. L. J. 603 1 40 B. 877. 

123. Second and tblrd-clau MagUtrate aaberdlnate to the DlitrJct Hagiitrate and not to the Bib* 
dlvUIoDal flrst-clasi Uaglitratc.— A Joint Magistrate though aulbonicd under s. 407 (2) to entertain appeals 


granting a sanction, given or refused by a Subordinate Magistrate may be presented to the Joint Magistrate 
The proper Court to entertain such applications is that of the District Magistrate. 26 H. 638 (F.B,) , 37 M. 121 J 
30 C. 394; 11 B. 438, 32 C. 487; SM.L. R.50»S Cr L. 4.433; 18 H. 487 is overruled on this point In 2 Bom L- 
R.536itwas however, held, that where a District Magistrate had directed an Assistant Colleaor to i>erfom the 
routine work of the Collector’s office, including the cnmiiut appellate and revisional work, the Assistant 
Collector so acting is competent to revoke a sanction granted by a second-dass Magistrate. In 41 Mad. 787, 
It was held that a Joint Magistrate to whose Court appeals from convictions by a third-class Magistrate do 
not ordinanl> he but who hears an appeal from such Court b> transfer from the District Magistrate cannot 
grant sanction for perjury as a Court of first instance or as an Appelbie Court. 35 A. 90 not followed 

131 When a leeead-elait Magistrate Is laberdlaate t» tbe Beitlont CoarL— A Subordinate Magistrate, 
who commits a case for trial to a Court of Session, is subordinate to the Court of Session In matters connecte 
with and arising out of the trial The Sessions Court mxy accordingly sanction a prosecution .against a 
witness for giving (abe evidence at the preliminary inquiry, nlthough thewitness may not have been examined 
in die Sessions Court Weir 11, 160. 

123. Actlag UagUtrate b net l■bordIaate to permanent locambent.— \Vherc an officiating biil>- 
divrisi vn.ll Ofticer made an order under s. 476, and then reverted as Deputy Magistrate, his successor, the 
permanent Sut-divisioiial Magistrate has ix> authonty tonct under s. 195 on the ground that his predecc^isof 
was sulx^rdiiute to him, I lit he has power to net independently as the oficnee w-is committed in his Court 

7 A. L. J. 99 1 *• 1 1 Cr, I. J, 438. Set also 32 P, R 1918 (Cr.^ 
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126> XiBiUTt Coart iBberdtoate to Dlitrlet Jadje.— In Punjab, for the purposes of this section, the 
Court of the District Judge is the Court to «hidi s MonsifI is subordinate, and that Court alone can give sane* 
tion in respect of ofiences committed in the Court of the Munstfl, 16 P. R. 1898 ; 33 P. R. 1600, but set 16 P. B. 
1887 1 10 1891 . ite 2 I«h. 67. 

127. Sabordlaate Judge not competent to deal with orders of Hanilffs.— A Subordinate Judge, to 
uboman appeal from the order of a Munsi^ refusing sanction for prosecution in respect of offence under 
ss. 463 and 471, I P. C, was transferred by the District Judge under s. 22 of the Bengal Ctvxl Courts /If/, has no 
jurisdiction to try the appeal as the only Court to which an appeal ordmanly lies from the decree or order of the 
llunsiS and to which he was subordinate is the Distnct Court, 39 C. 776; 13 Cr. L. J. 296 (C.) Where, however, 
bya nouhcation issued under the Madras Cvtl Courts Act, 1873, the Government empowered Subordinate 
Judges to receive appeals direct from orders o! Distnct Munsiffs in all cases where the Sub-Court is situated in 
-a place different from that of the Distnct Court, held that all such Subordinate Courts who have been 
-empowered bj the notification are Couns to which appeals • ordtnanly lie ' wthm the meaning of sub-sec (7), 
28 H. U J. 436 17 U. L. T. 446 =» 16 Cr. L. J. 439. 

138. Depsty Commissioner of Soothal Pergonnas sobordinau to Commissioner.->The Court of 
the Deputy Commissioner of the Sonthal Ptrgunnas is to be deemed to be subordinate to the Coun of the 
Commissioner of Bhagatpur and hence an application from the appellate order of the Deputy Commissioner 
ought to be made to the Commissioner of Bhagatpur and not to the Calcutta High Court, 36 C. 616. 

(B)— Where Appeals lie to more Courts than one 

129. Shere appeals ordiaarlly lie to mere Conrta than one, application mast be made to the 
inferior Appellate Ceort—Clause (o) of sub-sec (7) which m general terms funushes a complete definition of 
the term ‘ordmanly’ and covers all cases where appeals he to more than one higher Court Consequently 
when a Civil Court in praaice tnes suits of values so different that appeals from some of its deasions lie to 
one and appeals from other deasions to another higher Court then for the purpose of subsec (9), it is the 
Appellate Court of infenor junsdiction that can revoke the sanction or grant the sanction refused by the 
Subordinate Court, 6 N. ImR. 67 s ISCr. L. J. 498} 11 6.438; 92 C. 487 referred h The Appellate Court of 
infenorjunsdiction is the Coun to which the Court gnmgorrefusing sanction is subordinate for the purpose 
of this section, 16 H. U J. (SJf.) 42. See also 22 C. 487 as to an application against the order granting sanction 
of the Recorder of Rangoon in a case in which appeal lay to the ^ivy CounaL 

130. Subordinate Judge’s Gout subordinate to DlstrUt Court.— A Distnct Coun has jurisdiction 
under this section to revoke or grant a sanction granted or refused by a Subordinate Judge’s Coun, even 
though the appeal in the panlcular case might lie to the High Court. The application to the supenor Coun 
where the first Coun refuses sanction is by way of appeal and not by an ortgino/ application, 2 B, 181 ; 7 H. 
314} 11 B. 138; 1 A. 17 (F.B ) is no longer law having regard to sub-sec (6). 31re also 1893 A. W. N. 104. The 
word appeal used in sub-sec (6) only indicates the tribunal whidi can interfere with sanction given or refused 
See also 20 Cr L. J. 766, see 41 V. L. J. 320 ; 43 A. 409. 

(C)— Where no Appeal lies. 

131. Where no appeals Be, subordmatlen is to principal Court of orl^sal Jurisdiction, sub-sec. (7X 
(r J— The finalily of the decision of the Coun with reference to the nature of the case and not with reference to 
the constitution or the Coun is the element which determines subordination. A Distnct Judge has therefore 
power to revoke a sanction granted by a Coileaor in a proceeding in which the Collector's order was final, 
21 A. 313, but see 34 A. 197. 

132. What Is a principal Court of original Jarlsdlctien 7— The nature of the proceedings in which 

, “ There is no justification 

■ if they were pnnapal 

■ . impossible to suppose 

that the Legislature intended the pnnapal Court ol onginal avil junsdiction to revise the orders of Cnminal 
and Revenue Courts with which it has no concern as a Civil Court. The pnnapal Court of onginal junsdiaion 
under the /^gra Tenancy Act 1901, is the Court of the Collector, 34 A. 197. 
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133. District Jadge and not CoUeetoF majr entertain applications nnder sab-see. (6) from Hamlat- 
dat’s Coart— The Mamtatdar's Court constituted Bombay Act III of 1876, is a Civil Court within the 
meaning of this section , therefore a complaint of an offence mentioned In it when sudi offence Is committed 
before or against the Mamlaidar's Court shall not be entertained in the Criminal Courts, except with the 
sanction of the Mamlntdat* s Court, or of the High Court to which it is subordinate, 5 B. 137. 5rr4B. 168 
(F B ) and 9 B. H. C. R. 249. But now under subset (7), cL (c) die District Judge has auAority to grant sanction 
m respect of offences committed before a Muhalkan in a possessory suit under the Matnlatdar^s Court's Act, 
5 Bom, L R. 206 ; and to hear appeals from orders granting or refusing sanction granted b> the Mamlatdar 
The Collector has no junsdiction, 9 Bom. L R. 896 == 6 Cr. L J. 225. 

134 Court of Small Causes aabordmate to District Coart and not to High Court.— 37 C. 13. See also 
31 A. 813. i‘«20 Cr.L. J. 577; 39 A. 657 (F.B), 20 0.0.223; 21 C. W.N.g49 

135. Presidency Court of Small Causes anbordtnate to High Court.— According to cL 7 (r), an appeal 
against an order of the Presidency Small Cause Court granting sanction would lie to the High Court beause 
the High Court is the Pnncipal Civil Court of onginal junsdiction within whose jurisdiction the Small Cause 
Court IS situate, 36 U. 133 As the High Court is one, whether it exercises original or appellate junsdiction or 
b> whomsoever the jurisdiction of the Court may be exercised, whether by a single Judge or by a Bench of 
more than one Judge there is no foundation for the a^ment that the appeal lies to one particular branch of 
the High Court 

136. Single Judge of Presidency Small Cause Court not subordinate to Full Bench — ^The Full Court of 

the Presidency Small Cause Court has no power to grant or revoke a sanction refused or granted by a single 
Judgeofthat Court, as the power conferred onuunderss 37 and Presidency Small Cause Courts 

Act XV of 1882, IS not appellate but revisional only The Act does not make a distinction between a Judge 
and more than one Judge of the Presidency Small Cause Court, 34 B. 316 ; 49 U. 395. 

137. Where (he Registrar of the Small Cause Court grants sanction —If the Registrar of the Small 
Cause Court grants sanction in his judicial capacity, the Small Cause Court, whether a Full Bench or presided 
over by one or more Judges, cannot revoke such sanction. But where the Registrar acts as a public servant 
(ministerial officer) merely, the Chief Judge only can revoke such sanction, 27 B. 130. 

138 YlUage MunslR not subordinate to 8ab-Ma|lstrate.-A Village Munsiff is not subordinate to a 
Sub-Magistnte under s 195 (a), The subordination of one public senant to another may anse either from 
express enactment or from the fact that both belong to the same department, one being superior in rank to 
another There is no enactment which makes Village Munsiffs subordinate to Sub-Magistrates The Code 
does not do so, nor Regulations XI of 1816 and IV of 1821 They do not belong to same department, 18 M. L. 
J 564:« 4 H. L. T. 214 , 4 bl. 241 not followed 47 U. 239. 

139 Village Munsiff subordinate to District Judge —As no appeal lies under Act III of 1892 from 
the deaees of a Village Munsiff, that Court is under sub-sec (7) (c) deemed to be subordinate to the pnnapal 
Court of original jurisdiction within the local limits of whose junsdiction it is situate The Distnct Judge is 
therefore under sub-sec (1), (i) competent to grant sanction, 6 A. L. J. 796 e= 19 Cr. L, J. 437 under Act XII of 
1887 (Bengal Agra and Assam Civil Courts Act) a Munsiff is subordinate to the Additional Sessions and Subor 
diiiate Judge, 40 A. 21. 

140 Subordination of officers authonied to act under H-W P. Revenue Acts —The Assistant 
Collector and Collector exercising jurisdiction under If W P Land Revenue Act are only ministenal officers 
and as sudi are not subordinate to the Distnct Judge or to die High Court 1891 A. W. N 82 ; 34 A. 1 i nof 
to the Distnct Magistrate in a suit for profits under the if -IV P Tenancy Act, 9 Cr L J. 180 (A ). When a 
Talisildar refused to grant a sanction in respect of a statement made m a mutation proceeding before him. an 
application to set aside the order does not lie either to the High Court or to the Distnct blagistrate ut on y to 
the Collector, 12 Cr. L. J. 109 (A } 

141. Other cases of subordination See Notes under heading VII above at pp 503 and 504 

XVII.— POWERS AND DUTIES OF SUPERIOR COURT IK DEALING WITH 
APPLICATION UNDER BUB-SEC. (6) 

Note— The power conferred under the old subsec (6) of s 193 to revoke or grant a sanction given 
or refused b> any Lower Court is now relegated to s 476-B which is newl> added by the amending Act X VIII 
of S 476-1$ now expressly provides (or an appeal against the refusal to make a complaint or the making 



JURISDICTION OF COURTS IN INQUIRIES AND TRIALS 


475 


s 195] 

of a complaint under s 476 by a Loner Court Therrfore the power that Is vested in tlie superior Court under 
s. 47S-B IS the ordinary power that is exercised b) a Court of appeal and so the doubts raised whether the 
jurisdiction conferred by the old sub^ec, {6)ofs 195 was a special appellate or revisional jurisdiction are set 
at rest b) s. 476-B The cases raising these doubts are now only of academic and histone interest and they 
are gu’cn below as such 

112. Jarlsdletion conferred by aib><ee. (6) Is a •pedal Jirlsdletlon and not the ordinary appellate or 
revislonal Jurisdiction.— The power conferred by subsec (6) is not a part of the appellate or revlstonal 
junsdiction conferred by Chaps XXXI and XXXII of the Code It is a special power, 22 H. L. 3. 419 (F.B } 
(1912) IH. W. N. 499 = 13 Cr. L. J. 209 ; 30 H. 382 (F.B) approved It will be noted that cl (6) applies not only 
to cases of application to a superior Court of Justice, but to superior Executive Officers or to Government, to 
whom the authonty granting the sanction is subordinate, and the Legislature appears to have deliberately 
refrained from describing tlie proceeding before the supterior ofllcer as either ‘appeal’ or ‘ revision.’ Provision 
had also to be made for cases in which the application for sanction is not made to the Court in or m relation 
to which the offence is alleged to have been committed, but to a Court to whicli such last mentioned Court 
IS subordinate. Set also 40 C. 239 ; 37 C. 7l1. 

143. Application la not an appeal.— An application under sub-sec. (6) to the superior Court is not 
an appeal, but a substantive application, the jurisdiction of the High Court therefore under s 115 of the Civ , 
P C . 1908, to rev’ise orders of Subordinate Civil Courts not ousted by s 19S (6), 37 C. 714. An application 
under subsec (6) is not an appeal within the meaning of s 224 of the Bengal Cntl Courts Act, 1887, 39 C.774 j 
40 C. 37. CL (7), (e) merely designates the Court to which an appeal hes under that clause and does not 
desenbe the nature of the jurisdiction winch It exercises But when one Court deals with a judgment of 
another Court having power to confirm or to set it aside, the junsdiaion it exercises is appellate jurisdiction 
The High Court does not exercise any original junsdiction in dealing with applications against orders of 
the Presidency Small Cause Court under this section, 36 K.i9S}SJ C. approved also SO U. 332. An 
appbcation made to an Appellate Court under subsec (6) may probably be regarded as an application by way 
of an appeal, though it is not matenal by what name the application is called in pursuance of whit^ the 
Appellate Court, after going into-the ments of thecase revokesa sanction granted or grants sanction refused 
bj a Subordinate Court, 26 A. 844, where 13 A. 6i is discussed The distinction between granting or revoking 
a sanction under cL (6) and revoking an order on appeal may seem to be one ol words only, but the distinction 
exists and must be recognized, 8 8. L. R. 49 « 15 Cr. L. J. 694. 

144. Superior Court muit cooilder the merits.— llie Appellate Court must not direct lu attention 
only to the point whether the Court of first instance was competent or not to grant sanction, but must go also 
into the merits of the case and decide whether the Magistrate has properly exerased his discretion 40 P. 47. R 
1912 = 13 Cr. L. 3. 831. The power of granting sanction possessed by Appellate Courts ought to be exercised 
caretully, specially where sanction IS refused by the Court of hrst instance Sanction given on a small residue 
of the case by ihe Appellate Court, after theOnginal Court had refused sanction, was set aside by the High 
Court on the ground that it would simply serve as a means of harassment, 31 C. 811. also 4 N. L.R. 140<* 

8 Cr. L. J. 331 : 56 P. R. 1909. ‘The right conferred by clause (6) may not be exactly a nght of appeal, but it 
IS strongly analogous to such rights I think the Legislature intended that a Court of superior jurisdiction 
whose jurisdiction was invoked under cL(6) should reconsider die entire matter on the ments and while 
allowing all reasonable weight to the opmionof the Court below should nevertheless reconsider the question 
of the propriety of the order of sanction on its ments upon a complete review ol the entire facts, 37 A. 439 j 
10 Bar. L. T. 161. See, however, the remarks of Sadamvier,) , in 28 U. R. J. 436 = ISCr. L.3. 271. 

145. Saperior Coart la dealing with an appllcatioa nnder lob-tee. (6) mast state Its reoioos — 
When a person for w hose prosecution sanction has been granted under this section applies to a supenor Court 
to have such sanction revoked, the superior Court in dealing withsudi application should give its reasons for 
eitlierconfi^ing or revoking die sanction and not simply say,”! decline to interfere on revision — Rej^ed.’’ 

1892 A W. M. 113. 

146. Aptlleatlon mast net be lammarilj rejected.— la 12 C. W. N. 243, it was Aeld that an 
application for revocation of sanction granted, made under subset (6) should not be summanly rejected under 
s 421 without giTing the applicant a reasonable opportumty of being heard in support of die same The 
pTjvisions of s. 4/0 do not apply to such a case, iirralso 28 A. 142 and 1916 M. W. N. 8. 
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W. Saperlor Court cannot remand for farther inqnlrjr or for fresh OTidence.— A supenor Court 
cannot direct further inquiry when dealing with an appeal from the Court of first instance, 30 U. Zit\foU(nved 
in 83 H. 90. See Notes under heading XXI But 44 H 47 has now held that an Appellate Court hearing an 
application to revoke or grant a sanction, grated or refused by a Lower Court under s 195 has power itself to take 
additional e\ idence before disposing of the application, 30 U. 311 and 33 U. 90 distinguished, see also 40 h. 21. 

148. Not'eeto opposite party generally necessary.— <0 /lecHsed^See Note 102 at pp 518 and 518 

(«■) When an application is prefened against an order granting sanction, notice must go either to 

the Distnct Magistrate or to the person to whom sanction was granted, 7 Bor. L. T. 20S as 19 Cr. b. J. 671. As 
a rule cr/ar/tf proceedings are opposed to general principles In 81 C. 011, though it was held that notice was 
not necessary to the person who obtained the sanction, the District Magistrate had been served with a notice 

149. Saperior Court cannot transfer applications noder sab^sec. {6) — S 407 does not entitle a District 
Magistrate to send applications under sub-sec. (6) to a Magistrate oi the first class subordinate to him, 34 1. 214 ; 
30 C. 394, 26 U. 656 • nor can a District Judge transfer such an application to a Subordinate Judge, 39 C. 774; 
40 C. 37, As to the power of the High Court, seeZi M. 166 and Note 13 to s. 526 

150. Superior Court nay revoke sanction even If complaint had been lodged —The mere fact that a 

complaint has been lodged in pursuance of a sanction would be no bar to a Court competent under sub-sec. (6) 
to deal with an application for revoking such sanction, entertaining such application and disposing of it 
according to law, e\en where the complaint m pursuance of the sanction is preferred to itself, 27 M. 124. Quare 
whether an Appellate Court could suoniolu and without any application to it, revoke or grant sanction under 
subsec (6) ’ See 32 B 203, 

151. Is the superior Court eompeteat to proceed nsder B. 470 7— Where a Subordinate Judge refused 
to grant a sanction under this sectioa it ivas held a District Judge on appeal could make an order under s. 476» 
but in doing so, he should proceed under cL(l),{5)of this section read with s 476, 32 B. 184, where 84 C. SSL 
{F.B ) IS dxssenUd/rom , not followed in 82 M. 49. In 19 P. W. R. 1911 * 12 Cr. L J. 434 it was held that tt was 
not open to the superior Court while dealing with an application under sub-sec (6) to take proceedings under 
S 476 . 6 P. R. 1009 « 13 P. W. R. 1909 — 104 P. L. B. 1909 = 10 Cr. b. J. 138 referred ta See also 34 P. R 1888 

152 Proper course la to Invoke aid of superior Court under sub-iec. (6) und not by an origuial 
application — Where an application for sanction has been made to a proper Court and refused, the proper 
remedy for the party seeking sanction is to fwoceed by way of appeal or revision to the proper appellate 
tribunal and not to make an independent application to such Appellate Court for the granting of the necessary 
sanction, 25 A. 126 ; 32 B. 203 ; 1902 A. W. N. 197. See Note 170 

153. Superior Court cannot direct Subordinate Court to rectify mistakes m sanction.— Under cL (6) 
of this section, it is open to a Supenor Court either to revoke or grant a sanction when such sanction has been 
guen or refused by a Subordinate Court, but thereisno provision of law which authonres the Superior Court 
to send the case back to the Subordinate Court with directions to draw up an order in accordance with 
the observations made in the judgment In this case, the High Court intervened and directed the Subordinate 
Court to pass a proper and comprehensive order on the application fulfilling the requirements of law by 
specifying the offences alleged tohavebeen committedand other materials necessary for the trial of the ca»« 
14Cr, L 3.653 (C.) 

1S4 Superior Court cannot graut lanctlou when the Origmal Court hai not dealt with application — 
When a Subordinate Judge erroneously dismissed lor default an application for sanction and the 
Judge on appeal accorded the sanction, it was held that, as there was no sanction given or tefuseaby^o 
Subordinate Judge, the District Judge had no jurisdiction to accord the sanction under this section T e 
only jurisdiction he had under the circumstances was to revise the orderof the Subordinate Judge dismissing 
the application as for default, 32 B. 203. 

155, Poet tub-tee, (6) contemplate only one upplIcaUoo by way of appeal or aterlet of appH* 
catloni?— 

A. The Madrai and Calcutta High Courts bold that petmons by way of further appeal may be made 

under sub-secs (6) and (?) against appellate oideis of Civil Cnminal Courts dealing with orders passed by 
Courts of first instance granting or refusing sanction («) A petition by way of appeal lies to the High Court 
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ine\er> case m whidi a Civil or Cnmmal Court subordinate to it within tne meaning of sul>sec. (7) (b) 
gives or refuses a sanction whether in respect of an offence committed before it or of one committed before a 
Court subordinate to it, and In the latter case whether it gives a sanction refused bj a Subordinate Court 
or revokes a sanction accorded bj such Court, 87 M. 83S| 29 M. i22 j 80 M. 382 (F.B.) («) The High 

Court has power to interfere with the appellate order of a Distnct Judge afSrming sanction granted by a 
MunsifT, a&L.J.22S»9 Cr. L. J. IBS; 11 C. 'ff. N. 199 » S & L. J. 219^3 Cr. L. 3.29. (tii) So with the 
appellate order of a District Judge revoking sanction granted by a Munsiff, 30 M. 332 (F.B) , ste also 11 C. W. 
N. 193; 6 S. L.R.ei = 13 Cr. L. 3.768. Contra 10 C. V. N. 1026 => I Cr. Ii.3. 163. where it was held that the 
High Court cannot interfere with the order of a District Judge revoking sanction granted bj a Munsiff, and 
see also 37 C. IS. See alsol23 P. R. 1909 ; 24 P. W. B. 1908 = 8 Cr. L. J. 457; 16 C. W. N. 645 « IS Cr. L. J. 191. 

B. The Allahabad High Court holds that there is no further appeal under this sub'Section ffom an 
appellate order dealing with sanction appeals, 1907 A. W. N.2S3; 30 A. 243; 36 A. 403 and also 38 A. 479^ 
where the Court refused to alter the practice (i) The Sessions Judge has no power to interfere with the 
appellate order of a Distnct Magistrate granting a sanction refused by a third-class Magistrate, 30 A. 109, 
(ij) Where a Distnct Judge confirms a sanction granted by a Subordinate Judge, no appeal lies to the High 
Court, 31 A. 33. («0 And so where a District Judge grants a sanction refused by a Munsiff, High Court cannot 
interfere 31 A. 43 {36 A. 469, 13 A. L. J.709 = 16 Cr. L. 3.824. In 30 A. 243 itiwas, however, held that the High 
Court could under its revistonal powers conferred by ss. 435 and 439 deal with an appeal against the order of a 
Sessions Judge affirming a sanction granted by a Subordinate Magistrate 

C. Central Provlneet.— The Legislature never intended that a particubr power of supenor control, 
given under a particular section of the adjective law', shall be exerosed more than once, and by different Courts 
in the same case. Sulwec (6) contemplates one proceeding only, in a single superior Court, after which the 
power given by it is exhausted a view supported by the language of sub-sec (7} cL(b) 4N. li R. 140a-iSCr li.j, 
331. i^ralso6 0. C.216. 

156. Theogh there Is only ene appeel from aeonyiction, there may be a third or eves a fourth appeal 
from an order prellmluary to a trial —Where it was argued that the sanction prescribed by clauses (^} and 
(f) of sub-sec (I) IS a sanction to be accorded cither b> the Court m which the offence was committed or by 
the Court to whii± such Court is subordinate within Uie meaning of Sub-sec. (7), (a) and therefore a sanction 
accorded by the High Court in cases in whicli the offence was committed m a Court not subordinate 
to It within the meaning of sub-sec (7).(u} would be inoperative, //r/if that the argument was untenable and 
proceeded on a misapprehension of tile jurisdiction exercised by an appellate tribunal An order passed by 
the Court of Appeal is in law the order which ought to have been passed by the Subordinate Court and will 
therefore have the same efRcacy and operation as the order which ought to have been passed b> the latter, 
27 H 223 See also 26 H L J. 4S6 « 19 Cr L J 271 

157. Ko period of Uraltatlon for application to tsperior Conrt —An application under sub-sec. (6) to 

supenor Court is not an appeal and therefore Article 134 of Schedule I to Lvmtahon Act, 1903 which provides 
a period of thirty days for appeals under the Cnmmal Procedure Code to any Court other than a High Court 
does not apply, 22 H L. J. 419 (1912) M. W. K. 499 (F.6 ) , 40 C. 239 , 139 IS 750 and 39 U. 768 Rules of 

limitation are foreign to the administration of cnmmal justice and It is only by express statutory provision 
tliat any rule of limitation could be made applicable to a cnminal case S 178 of the LumtUton Act 1877 
(corresponding to s 18 ol the 1908 Aa) does not apply to an aj^hcation under this section 10A.330 But the 
application should be made without unnecessary delay, 8 S L. R. <9 a 19 Cr. L. J. 654. In this case an appit 
cation under sub-sec. (6) prepared by the Government after the lapse of a year was disallow ed. 

153. How upplleatloni onder thU isb-seetioo are to be registered.— Every application made to a 
Cnmmal Court under s. 195, presented either to a Court of first instance or direaly to the Appellate Court for 
the grant of sanction refused by the Sucordioate Court, or for revocation of sanction granted by the 
Subordinate Court, should be registered as a "Cnminal Miscellaneous Petition” and not as a “Revision 
Petition though presented to an Appellate Cnminal Court which may have also revistonal junsdiction. 
S Madras CnmxncU Ruies of Practice 1910 In 13 A.I^ J.709c=16 Cr.li. J 324, thesomewhatcunous 

practice of registenng applications to the Distnct Judge under cl (6) from orders of infenor Civil Courts as 
• cnmmal appeals ' was commented upon and 23 A. 954 was referred to ^ 

159. Sanction caBuot be revoked because of (be delay In drawing np the order.— A Scissions Judge 
«et a«tde on 27th July, 1895 an order passed by a Sub-Judge on lOth Apnl, 189a. granung an application for 
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^ancuon to prosecute for perjury on the ground that after an interval of three*and a half months no formal 
and legal sanction had been recorded, fftid, that the order of the Sessions Judge was illegal, the time 
allowed by the Code within which sanction shall remain in force being sik months, Batanlal 859. 

160. Jadges of a Chartered High Coart If eqnally divided in hearing an application ander Bab<sec. 
(6), caie governed by Letters Patent —When the Judges of a Chartered High Court constituting the Bench 
are equally divided in opinion in dealing with an application under sub-sec (6), the case is governed by the 
L'ettersPatentfs 36 Madras) and not by s 429 ors 4^ of this Code. The opinion of the senior Judge prevails, 
72 M. L. J. 419 (P B ) = (1912) M. W. N 499 «= 11 M. L. T. 867. Sff 39 M. 768. 

^ XYIII.— APPEAL 

161 Letters Patent Appeal from order of a eingle Judge of the High Court. — An order m a sanction 
matter passed by a single Judge of the High Court is not a sentence or order m a erttntnallrtal and diere- 
fore an appeal lies under s 15 of the Letters Patent, Weir 1, 787 , 11, 1199 = 12 M. L. J. 408 ; 32 C. S79 ; contra 
17 M 105. The rejection by such a Judge of a revision petition, declining to revise the order passed by Distnct 
Judge refusing to reVoke a sanction is a judgment 30 M. 811 } where 23 M. 169 and 27 M. 340 are not followed- 
The Madras High Court has in L P. A. 79 and 80 of 1903 AcM that an appeal lies under s. IS of the Letters 
Patent against the order of a single Judge grannng sanction in the exercise of the onginal criminal jurisdiction 
of the High Court See also 45 H 928 } 47 B, 270. 

162 Does an appeal lie to the Privy CobbcQ nnder cl. (39) of the Letters Patent against an order 
granting sanetlon?— In a proceeding under g lo of the Letters Patent, sanction was granted. Imam, J , Md that 
an order granting a sanction is a ‘final order’ within the meaning of s 3o of the Letters Patent, as it 
matenally aSected the status of the party against whom the sanction was granted though Chapman, J , di0ered 
from him, and leave was granted to appeal to the Pnvy Council On review, however, the leave was cancelled 
on the ground that a proceeding under cl (lo) of the Letters Patent does not fall under any of the jurisdictions 
specified in cl (39) 41 C 734 

XIX— REVIEW AND PREBH SANCTION. 

163. No power to review order lUspeslog of sanction application.— A Sessions Judge has no power 
to' review his order refusing to revoke a sanction to prosecute, such an order being final and not open to re\iew, 
23B.50J 10 B. 176, 19A.61j 30P.R. 19035 82 B.203,but 190* A. W. N 10 The contraiy view has prevailed 

in 29 C. 728, m respect of an order of discharge. Where a sanction application was dismissed for default of 
appearance, but was subsequently restored to file and proceeded with, the High Court refused to interfere as 
the order of restoration was a proper order required to set right what had been done without jurisdiction, 
15 Cp. L.J.71(M) 

164 Be-consideration of ex-psrte order not prohibited.— This section does not prevent an officer or 
Court from roconsidenng an order passed ex-parte granting sanction to prosecute a person, Weir II, 194. 

165. Court which gave the sancticii has no power to revoke it — When a Court properly grants a 
sanction it has no power to revoke it, 40 C. 433. Such an apphcatioa must be made to the Appellate Court, 

33 C. 379. 

166 Where revocation on merits, no power to grant a fresh sanction —Where the sanction granted 
by a Magistrate under s. 19J, I P C was revoked by the Sessions Judge, the Distnct Magistrate cannot grant a 
fresh sanction himself in respect of the same alleg^ perjuiy The District Magistrate may, however, move 
the High Court to have the Judgesorder ofrevocation set aside There is nothing in the Code which either 
authonzes a Distnct Magistrate to cal! upon a Sessions Judge lor explanation or which justifies a Sessions 
Judge in furnishing him with one, 1 A L J. 395 

167. Where original lanctioa revoked on technical grounds not affecting merits —Where the original 
sanction granted was revoked by the appellate autbonty on the ground that it was based solely on affidavit 
evidence itwasAr/rf that the Court had power to re-hear the application for sanction, Weir II, 195, (1911) 
U.W. N. 1000. 

168 After sanction had lapsed hy the expiry of tlx months, could a fresh sanction be granted 7 
Where sancuon is exhausted by lapse of time, fresh sanction should not be granted unless some explanation 
Was given for the omission lo commence proceedings within six months , or some Special grounds shown why 
fresh sanction should l>e given. Where the explanation is not given or special grounds not shown, a Court 
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does not exercise sound discretion mgrantinj; fresh sanction, 11 C. 577. In 18 A. 358, it was following 6 A. 
45 and 1893 A. W. M. 945 and dissenting from 33 C> 573, that a fresh sanction could be given when the hrst 
sanction has become infructuous, see also 23 C. 176. In 40 C. 684, it was, honeier,Af/i/thata second sanction 
cannot be gi\en, and having regard to the power of the High Court to extend the time, even after the lapse of 
SIX months (28 M. 191 and 480) there will be no great hardship if the power to gnm a fresh sanction were 
negatned. however, Note 167 

169. Sabiequent application b; a different person.— Where sanction accorded to one person was 
allowed to lapse by the expiry of six months and then another application for sanction w as made by a different 
person, field, that \er> «trong grounds would be necessary for second sanction to be granted , for the first 
sanction opened the door of the Cnminal Courts for the institution of crimiml proceedings and the High 
Court could be nio\ed to extend the time for the first sanction. Quare whether a Court could grant a second 
sanaion to a person other than the person to whom it had been originally granted ? 6 Pom. L. R. 1097. 

170. Fresh application to appellate trlbanal on refosal by the Lower Conrt.— Where a ^lagiistrate 
refused to sanction a prosecution under s 2i l and no appeal or rex ision was made against such refusal, a fresh 
original application to the Sessions Judge or High Court for sanction should not be encouraged, 25 A. 126 ; see 
also 32 B. 203, where it is held that the appellate tribunal had no jurisdiction to entertain such an application, 
when the onginal tnbunal had dismissed the application for sanction for default of appearance of applicant 
See Note2H 

XX.— REYISION. 

171. High Coart may Interfere In revUtan.— The High Court is competent under s -139 to interfere 
with an order of a subordinate Criminal Court nude under this section. The Court has, under that section, 
the powers conferred on a Court of Appeal by s 423 to alter or reverse any such order, 18 C. 730$ 8 P. R. i908 
(F.B.), SO A. 243 , 36 A. 401 Cbn/ru, se/ 13 B. 109, where it was that this section distinguishes between 
the sanchon granted by a Court to a prosecution by a private individual and a eomplaxnt made by the Court 
itselL A superior Court to xxhich such Court IS subordinate may revoke the sanction granted in the former 
case to the pnxate prosecutor, but It has no power in the latter case to set aside a complaint duly made by a 
Subordinate Court See also 13 tf. 144 } 7 A. 671 ; i C. 450 s 23 U. 205 $ 7 a 308 ; 1907 U. B. R. 1 6 Cr. L. J. 26. In a 

in xxhich both the onginal and the Appellate Cnmioal Courts refuse a sanction, the High Court as a Court 
of Revision may call for the record and if the refusal proceeds on an error of law, it may accord the sanction 
which ought to have been granted by the Appellate Cnminal Court and such sanction will of course be 
operativeforpurposesofclause(6)8nd(e)ofsub4ec(l),27 H. 323. This power of revision is not affected 
by the junsdiction conferred by sub^ec (6), ST C. 714, See 29 Cr. L, J. 56*. 

172. RevUlon ander ss 435 and 439 1s conflned to sanction given or refased by CrimlnalCoorts — 
WbereSanction IS granted by a Civil or Revenue Court the High Court has no poxver to interfere in revision 
under ss. 435 and 439 

(1) Madras.— 28 M. 139 , 29 M. 122 , 17 M. L. T. 268 » 16 Cr. L. J. 232. 

(2) Calcntta.— Sa W.N.735 23 C. 532; 14 a W. N. 606 » 11 Cr. L J. 357 ; 40 a 477, 19 C. W. N 447« 

31 C. L J. 198 16 Cr. L. J. 336. 

(3) Allahabad— 28 A. 554 (F.B) overrvltng 26 A. 1 and 1903 A. W.N. 170, 1903 A. W. H.172| 1905 

A. V.N.85t26 A. 249 (F.B.) See also 31 A. S3 and 43. 

(4) Bombay.— 26 B.789; 28 6.833. 

(5) Barma.— 4 L. B. R, 138 » 7 Cr L. J. 416. 

(6) Oadb. — 17 0. C. 25 15 Cr, L. J. 217 where 6 O. C. 816 and 13 0 C. 198 were considered and 
distinguished. 

No petition lies to the High Court under s. 439 to reuse the orders of a Small Cause Court Judge, 
1903 A. V. K. 712 ; 14 C. W. N. 806 11 Cr. L. 3. SS7 or of a Subordinate Court or Distnet Judge, 31 A. 33> 

But in Pnnjab and Central Provlncei ft has been Ar/d alter an investigation of all the authontitf 
that it IS competent for the High Court to interfere In revision under ss. 435 and 439 with orders passed by any 
Civil, Revenue or Cnminal Courts, etc, under this section or s. 476, 5 P. S. 1908 .a 103 P. L. R. 1908 7 P. V. R. 

1908 •==7Cr.L. J.3S1 1 15SP.L. R. 1911»S8P. V.Bl. 1911 12 Cr.L.J. SIS; 4N.L.R. 140 »8Cr.L.J. 35119 ir.L. 

B. 184 a IS Cr. L. J. S3. 
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ITS. Where CItU Coarts pass orders noder thb leetion, Civil Procodare Code applies.— Where sane 
tion IS granted bya Civil Court an application for revision 4ou1d be made to the High Court under s tis 
of the OvU Procedure Code, Act V of 1908 (s 622 the old Code Act XIV of 1882} 29 H. 122} SI A. 33; 23 B.54, 
16 Cr. L. J. 2S6. 

174. Power of High Coarts under the Charter Act.— Where sanction was granted by a Subordinate- 
Judge and confirmed by the District Judge and there were no grounds for interference under s. 622, Civ P C , 
he/d, that the High Court could In the exerase of its extraordinary power of superintendence conferred on it b> 
s IS of /he Charter Act, set aside the sanction, 27 H. 223 at p. 229. In 40 C. 477, Hbkdsrson, J , in his 
referring judgment states that it is the settled practice m the Calcutta High Court to treat cases under the 
sertionbyway of appeal and no question as to revisional powers of the Court or the powers under the 
Charier Act arises 

179. ReTliIonal powers how to be etereued.— When the Courts below have refused sanction, the 
High Court in revision will not grant sanction unless there are strong grounds for exerasing its discretion 
in the ends of justice, 22 W. R. 11. Revisional powers ought to be exercised only in order to prevent a gross 
and palpable failure of justice, 38 A. 403. When Subordinate Courts grant sanction to prosecute under (his 
section. It is incumbent on them so to frame the proceedings before them as to enable the High Court to 
satisfy itselt from the record whether the application for sanction has been properlygranted or not, 16 C. 6S1 , 
23 U. 210. 

176. High Ceort has no power to revise vrben District Magistrate acts as head of the Police.— Where 
a Distnct Magistrate as head of the Police sauctioua a prosecution under s. 182, 1 P C , the High Court has no 
power to interfere in revision, 27 A. 292 where 27 C. 492 \% dissented from See also 30P.R. 1903; 6 P. R.1910 — 
10 P, W. R. 1910 « 11 Cr. Ik J, 2S2. 

For the purposes of s 19S (1) fo)of the Code the Superintendent of Police is subordinate to the Dismct 
Magistrate in accordance with s 4 of the Police Act, 1861 (27 A. 292, fol/otued) 

But the Lahore High Court in 4 Lah. ISO has followed 27 C. 452, and held that the Police is not subor 
dinate to Distnct Magistrate within the meaning of s. 199(1) (a) of the Code. It was further held that a revision 
to the High Court was competent, 4 Lah 130. 

177. High Court can under cl (6) of this section extend the time of a sanction to prosecute, even after 
the expiry of the period of six months from its date 18 Bom L. R. 938 » 17 Cr. L J. 377. 

XXL— BEM&ND FOR FURTHER IHQDIRY. 

178 Section does not contemplate remand for farther Inqnlry or for fresh evidence or to rectify a 
mistake —The Appellate Court under sub-sec (6) can only revoke sanction given or give sanction refused. It 
has no junsdiction to remand the case for further inquiry, 16 M. L. J. (S.H ) 45 ; 33 A, 512 , nor can the Appellate 
Court setting asidv. the order granting sanction on the ground that no notice had been given to the accused, 
direct the Magistrate to dispose of the matter afresh after giving notice to the accused, 1911 M. W. N. 100 = 9 M 
L. T. 97 = 11 Cr. L. J. 699 As an order of remand is ultra vtres all subsequent proceedings inconsequence 
thsrec^ a 7P, B 4913 = U Cr.IkJ.^479. J4or can it direct the first Court to take fresli evidence 

30 M. 311, where it is laid down that the power to direct fresh evidence to be taken is not inherent in Uie 
Appellate Court and is not necessanly inadent to the exerase bj the Appellate Court of the junsdiction con 
ferred on ft by sub^ec (6). The proceedings under Uiis section are of a cnmtnal rather than of a avil nature 
and the provisions of ss. 563 and 579, Cu P C, are not made applicable to such proceedings bj s 647, Civ 
P C, 1832, even when sanction is granted by aCivil Court, .Sr« also 20 C. 633. The power to take or call for 
further evidence given by s 423 is limited to appevL under Chapter XXXI and a superior Cnminal Court 
acting under s. 193 (6) cannot do so, 33 M 90. In 14 Cr. L. J.653 (C.) it was held that the Court dealing with an 
application under cl (6) IS not competent to direct the Subordinate Court to rectifj sv mistake m the form ot^a 
s.-<uaion , speafymg the offences for which sanction is asked for See also 17 Cr, L.J. 4.222 = 34 la.Ca.«l 
(Bur ) J , 

XXII.— PROCEEDIHflS UNDER THIS SEOIION ARE JUDICIAL PROOEEDINOS 

179 Jodlclal Proceedings.— s. 4 (m) and Notes diereunder at pp. 21 22 . 

IM. Proceedings of Courts under this seedaa are Judicial proceedings - An application under this 
section for ^rant of sanction is a Judicial proceeding An application for sanction when presented to he 
Court of first instance commences a judicial proceeding and die order made is a judicial act Consequentlj 
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the proceeding before the Appellate Court under subsea (6) inuluch it is inMte<l to revieu the propnety ®f 
the order of the Court of hrst instance is a judicial proceeding, 13 Cr. L. J. i, (C.) 10 M. 233; 20 U. 833; 23 H. 310: 
7C.W.N.<33 must be taken to be overrulediby 37C.6I2. Proceedings of the High Court under sul«ec-(6) 
are judicial proceedings, 34 A. 602 oterrutvig 16 A, SO on this^ point See, howe\er, 18 M. 137 j 1903 A. W. N.^A 

tSl An Inquiry nnder thls'iictlon tt«ed not be a Jodfeial Inquiry.— /Vr Sppscer J, m (1911) 
2 U W. N 526 /olloj. tng 6 W. R. 41 ; 23 H. L. J. 419 «= (1913) 1 M. W. N. 499 « 13 Cr. L. J. 209. See Note 76 

182. Granting sanction nnder cl. (a), tnb-sce. (l)inay not be ajsdlcial proceeding —Some case$ 3t 
least within cl (a)ol sub-sec (l)haie no reference to any legal proceedings and then the provisions o/ss 196 
and 197 are not connected with judicial proceedings at all 22 H L. J.419 =8 (1912) 1 H. V.N.499 = 13Cr,L. J.309 
.S^e also 18 M. 437. In most cases the public servant concerned or his superior officer may not be a judioal 
officer or an officer exercising judicial functions 

XXIIl.— STAY OF PROCEEDINGS. 

183. Where stay of proceeding! expedlenL— As a matter of discretion and propnety it is right ior 
a Court before committing a person on a charge of perjury upon his own uncontradicted statement, to await 
the heanng of the appeal where an appeal is pending in the case in which he gave evidence alleged 
to be false, 6 C SOS; 13 C. V.N. SSSsilCr. L. J. 4 SifealsaS C W. V.60, where Jenkins, J , postponed a sane 
tion to prosecute for perjury until alter the disposal of the appeal in the original case But m 28 B. 783, it was 
Ar/i that in a complaint oi perjury, making and using false documents and making of a false complaint, the 
High Court will not ordera stay of proceedings m the Criminal Court pending the disposal of a second appeal 
out of which the cnminal proceedings arose 

18A A Session! Jadge hat no jnrisdletion to stay proceedings In a Criminal Court outside his Bestidas 
division.— Where a complaint was filed in a Court m the Chxngtepul Dittnet on a sanction granted by a second 
class htagistrate in the district of South Areot and confirmed on appeal by a Deputy Magistrate in the same 
district and an application was made to the Sessions Judge of South Arcot to revise the sanction order and lor 
stay of proceedings meanwhile, in the Chingleput Court, held, that the order of the Sessions Judge staying 
proceeding m the Court of a Magistrate m the Chingleput District was ultra vtres 26 M. 137. Queert Having 
regard to me Full Bench Ruling in 30 H. 383 (FJk) the decision in this case that it was not competent to (he 
Sessions Judge under 8 433 to revise (he sanction proceedings himself but that he should havereported it lor 
the orders of the High Court with a recommendation to quash the sanction is probably not correct 

18S Application for stay of proceeding! most be made on the criminal ilde — Though an application 
tu revise sanction given or refused bv a Civil Court should be made on the civil side, yet an application to 
proceedings in the Criminal Court based on the sanctiori should be made on the criminal side by a crimiii^l 
miscellaneous petition, 8 C. W N 31 

• 

186. Advisability of postponlag criminal proceedings —It is advisable to postpone criminal procet=d 

• f . • r. . . • ■ ■ ii . . . 


parties to the suit As to those not parties to the suit it is not advisable to prosecute them while the ci«l 
proceedings arc pending and so the criminal proceedings should be stayed 16 U L J (S.N) 41 , 7 Bar L. “C* 
73 = 15 Cr. L. J. 433. A Court may well hesitate to give sanction under s I 93 to a pnv ate indiv idual to prosecute 
his adversary for an offence alleged to have been committed during the pendency of a civil hcigation, before 
It has terminated. But it would, however, be a dangerous doctrine to lay down any hard and fast rule to the 
ehect tliat a criminal trial or inquiry should, oi necessity be stayed simply because a civil suit has been tnsb 
tuted between the parties in which someor all the matters matenally in issue in the criminal case would have 
to be determined, until the avil litigation was finally deaded, ISC. W.N.S9S ss it Cr. L J. 4. See also 143 C. t?. 
N 131 and Notes to s 476. 

187. Banetlon not to be used tetUfle appeal!.— Great caution ought to be exercised that sancttoiiia 
not merely sought by .1 SI * 19 B. 383; 1 C.450; 16 C. 

661; 6 A. 144 ; 17 H. B. 46 il I* filed pending the disposal 

o in apjveal to the High n committed , held, that u 
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was undesirable to grant sauction pending disposal erf appeal and that the proper course would be to auait 
the conclusion of the litigation and then to move the htgliest appellate tnbunal to take action if necessary in 
the ends of public Justice See also 7 A. L. J. 6<7 » il Cr. J. 413 ; 12 C. L. J 270. 

188. High Coatt’a power to itay proceedbga.— ^The High Court might stay criminal proceedings 
pending disposal of a avil suit or appeal, 16 B. 729 ; 26 B. 7S5 ) 30 H. 226. But this, however, is not in 
invanable rule, 18 B. 581 In 23 C. 810, Rampini, j , was of opinion that the High Court had no such power, 
see also 35 C. 909. It makes no difference in pnnaple whether the cnminal proceedings have been instituted m 
pursuance of sanction given by a Court or in the exercise of the nght given to a party to institute proceedings 
when no sanction is necessarj In either case the test is whether the party is likely to be prejudiced by 
proceedings going on when a civil suit is pending in whidi the genuineness of the document is in issue, 
16 Cr. L. J. 637 (U ) In 5 C. W. N. 44, the question as to the High Court’s power was not raised and it was held 
that the Magistrate ought to have stayed proceedings pending the decision of a civil suit touching the sane 
matter and the High Court made the necessary order staying proceedings Where proceedings are stayed 
the accused might be put on temis as to his appearance, 23 C. 610. See also 31 C. 858 => 7 Bar. L. T. 73 »» 15 Cr. 
L.J 488;88 L.R. 20 = 15 Cr L J. 651 , 19,C W.N. 125 = 16 Cr. L.J. 309. 

XXIY.— PROPRIETY OF SANCTION NOT TO BE QUESTIONED BY COURT 
ENTERTAINING COMPLAINT. 

189 Trying Conrt not to qaeatlon the propriety of tanction.— Where sanaion is given by a supenor 
Court a Court subordinate to it cannot question its propnety, but is bound to accept it as valid and leave the 
accused to question it before a competent Court if so advised. In other words, the propnety or impropnety of 
the sanction is a question for the accused which he may raise before a competent Court , 4 C 869 = 40 t. R. 
413 5 26 H. 189 j Ratanlal 473 j 26 M. 592. The most it can do is to stay proceedings m order to allow the 
accused to get the sanction revoked by some Court to which the Court granung the sanction is subordinate, 
18 P. B. 1887 ; 2 P. R. 1688. It cannot refuse to act on the ground of the insufliaency of the sanetioa 1893 A. 
V. N. 177. See also RatanUl 718 ; 41 0. 446. 

190. Uaglitrate cannot discharge aecued for inipropriety of sanction.— A Magistrate to whom a 
complaint accompanied by a sanction is presented, cannot discharge the accused because m his opinion the 
sanction ought not to have been granted He can discharge only, if m his opinion the evidence against the 
accused is not sufRaent to frame a charge or to commit to the Court of Session 5 B. H. C. B. Cr. Ca. 41. 

XXY.— EFFECT OP SANCTION ON POWERS OF TRYING COURT— SUB-SEC. (6). 

191 After grant of sanction, trial Conrt may proceed against others and for other offences. — Once a 
Magistrate has taken cognizance, he has power under sub-sec. (5) to frame a charge in respect of any other 
offence referred to m this section and which may be disclosed by the facts and the Magistrate might also 
proceed against persons other than those against whom sanction has been accorded. The Magistrate who 
has taken cognizance of the offence with junsdicUou has junsdiction to deal with the entire case, 4 C. W. N. 167 { 

14 C. WJf. 124 } 12 Cr. L. J. 320 (Sind) , 28 H. 692 Rulings to the contrary in 10 W. B. 2i-A and 19 W. R. 59 seem 
to be no longer law , subsec (5) was put in specially to meet, 8 B. H. C. B. 28, where it was Aeld that the trying 
Magistrate could not add a new charge for which sanction has not been accorded Under subsec (6), the 
Magistrate may frame a charge for any other offence covered by the same facts and referred to id this section, 

30 C. 60S. 

192. When sanction Is accorded for forgery, trying Usglstrate may try for any cognate offence.— 
Where sancuon IS accorded fora prosecution for forgery, the trying Magistrate might charge the accused rn 
addition with fraudulent using (s 471, I P C)or abetment of forgery, 6 W. R.20 Sanction was given for 
offences under ss 417 and 468 I P C, and the conviction was under ss 468 and J09, 1 P C , Ae/d that the 
conviction was nght, 30 0. 903. 

193. Trying Coart may convict for offence different from that sanctioned when facts Identical.— 
Where a complaint was made by a Sub-Inspector alter obtaining sanction under s 353 LP C , for proseaition m 
resj>ect of facts which disclosed offences under ss t88 and 225.B, I P C , though, the Police-officer thought 
that s. 353 was the more appropnate section the trying Magistrate altered the charge mto one under ss 186 
and 225-B, 1 P C , and convicted the accused , Aeld the conviction was good as there was a distinct complaint 
ol facts consiiiuiing an offence unders. 186,1 P C, by the publicscrvant concerned 1SC.V.N.12<. 
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194. A tloDkr tiot entirely different offence eannot be eherged. — A Magistrate inqmnng into a case 
of perjurj in respect of a particular statement specified in the order of sanction cannot pick out a wholly differ 
ent statement in the same deposition and charge the accused on that, 10 Bor. L. R. 77; s 537 will not cure such 
jrregulanlies 

195. Power of Appellate Court nnder e. 473 to alter finding not controlled by thii eectlon.— An 
Appellate Court when it alters the finding under s 423 is not bound by the requirements of a previous sanction, 
^ A. 534. But It tvas heiJ in IS Cr. L. J. G03 (Bar.) that a Revtsional Court cannot convert the conviction for an 
.offence for which no sanction is required to conviction or an offence in respect of which sanction would be 
necessarv 

196. One teDCtlon covers only one complaint.— Where once a sanction to prosecute is availed of and 
.a complaint instituted on its strength proves infructuous, a fresh complaint on the same sanction is incompetent, 
i7 0. C. 18 = 15 Cr. L. J. 230. 

XXVI.— JUDGE GRANTING aANCTION OUGHT MOT TO TRY THE CASE HIMSELF. 

197. Highly desirable lanctlonleg Jodge should set try. — ft is highly undesirable that the same Judge 
who has heard the evidence and expressed an opinion in granting sanction should also be the Judge to try a 
prisoner on a complaint based upon the sanction and supported b) the same evidence, though a conviction is 
not necessarily bad for this reason, 22 V.R. 16 ; 14 A. 354; 1884 A. W. N. 37 ; 16 C. 766 (F.6) . 6 B.479, 18 B. 380 
(F.B) , 36 P.R. 1883. In 16 H S61, where a Head Assistant Magistrate on sanctioning under this section a 
prosecution for an offence under s. 3U, f P C, forwarded the proceedings to the Deputy hfagistrate of 
another division, who ordmanlj had no junsdicuon over the place where ihe alleged offence was committed. 
It was Ae^tJno objection could be taken to the junsdiction of the Deputy Magistrate to try the chaigre. 

198. Whether U ngUtrate giving tnaetfon may hear appeal —A District Magistrate who gave sanction 
to the prosecution on the Police report of an offence under s. 183 f P C, is competent to hear the appeal 
irom the conviction, as s 437 does not apply, 27 C. 462. 

199. Jadge giving taactloB competent to hear appeal from eonvfeUoo.'—^Irr 15 Bom. L. R. 104 « 
II Cr. L. J. 190 /ollounng 6 B 479 and 16 C. 766. See also Notes under ss 487 and 566 

200 Trial for disobedience of an order of Uagbtrate.— A Magistrate is not competent to try and 
■com la a person under s 188, I P C, for disobedience of an order under & >44 issued by himsell Further 
by s. 487, be IS disqualifiedfrom trying such a case himseh, as the offence is one mentioned m this seaion, 
JRatanlal 904 where 18 B. 330 is dishngutshed See however 8 6. L. R 41 = 13 Cr L 3.649. A person was 
•ordered by a Magistrate to appear before liim which that person failed to do. He was thereupon convicted 
by thvt Magistrate under s 174 I P C HeU that liaving regard to s 487, Cr P C , the Magistrate whose order 
had lieen disobejed could not tr> the case it being a case within the purview of s. 195 16 A. L. J. 432. 

XXYll.— MISCELLANEOUS. 

201. This section does not apply to a matter coming before the Collector in his administrative capacity 
and proceedings taken not bad for want of a sanction. 20 Cr. L.d. 798. 

202. Orders BDder thb section and a. 250 might be made at the tame time.— A Court while granting 
sanction for a prosecution under s 211 I P C, might at Ihe same time make an order for compensation under 
s 2S0, 15 W. B.9-=6 B L. R. 296 ; 21 U. 237 ; 26 a 181; 30 C. 123 (F.B ) overru/tig 79 C.iiiiMC.Si6eonjerued 
and see also 29 C. 479 ; IS P. R. 1901 ; 8 P. R. 1904 and Notes under s. 250 

203. Damages for nnsnccetsfal application for eancUon.— 9 A. 59. 

204. Sections of the Code and ether Acts where prcvlons lanetlon b reqaired. 

•\ct XI of 1878 (Wrwu), s. 29, previous sanction of the Magistrate of ihedistna or In Presidency-towns 
of the Commissioner of Police. See 27 C. 692, 

Act I of lfcS9{A/r/4/ ToteHs\ s 5, previous sanction of the District Magistrate or of Subdtvisiotial 
Magistntes. 

Aa XVII of 18<K) (CVwKiX s. II, previous sanction of the Local Government or of some officer 
authorued in this behalf b) name or office. 
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Act V of 1898 [Cr Pro Code), see ss 108, 13i ] 
238 and 537 Which deal with previous sanctions. 


I 195. 196. 196-A, 197, 198, 199 339 and see also ss. 230 


Act Ilof 1899 (5/awp),s 70, sanctioooftheCollectororsudi other officer as the Local Government 
generally of the Collector speciallj authonzes in that behaU. See 1883 A. W.N. 98. 


Act ni of 1877, s 83 , Act xvr 1908 [Regtstfahon), s 82 , see 11 C. I 


Act XXII of 1881, s 47 and XII ot 18%, s 57 (Exercise Act), see 9 P. R. 1903 ; 8 P. R. 1901- 
22 F. R. 1900 1 9 P. R. 1897. 


Act VI of 1898 (Post OQice) s 7i , see 10 C. W. H. 1029. 
Act XII of 1882 (.^<7// ) s 1 1 see 20 B. 343. 


205. Power of Appellate Conrt to grant tanclioa snder >. 197.— This »ecuon does not confer on aa 
Appellate Court any authority having regard to the provisions of s 439, in respect of an order made by a Subor 
dinate Court under s 197, 26 C. 852. But Ratanlal 883, where it was Ae/d that a District Magistrate is 
not precluded from taking cognizance of offences under s 19J 1 P C,merel> because a Subordinate Magistrate 
in whose Court the evidence had been given had retused to give sanction to prosecute. 


196 . No Court shall take cognizance of anj offence punishable under Chapter VI or 
IXA* of the Indian Penal Code (except section 1 27), or punishable under 
Qff^«t'^^against lOS-A or section 153-A, or section 294 A, or section 505 of the same 

State Code, unless upon complaint made by order of, or under authority from, 

the Governor General m Council, the Local Government or some officer 
empowered by the Governor General m Council m this behalf 

Notes.— 1. Chap Yl— Of .oSeaces agalast the State B 127.— Receiving pro}>ert> knowing the ume 
to have been taken by waging war against any Asiauc power in alliance or at peace witli the Queen, or 
committing depredauon on the territories ot such power S 294 A— Keeping loiter} office or publishing 
proposals regarding lottenes S 108— Abetment m Bnush India ot ofiences outside Bnl»>h India S laS-A — 
Promoting enmity between classes S SOS —Statements conduang to public mischief 

' We ba\ e added to the list oi offences which can oiil) be proceeded against under the order ot the 
Government, offences under S3 lOS-A, 1S3-A and SoS The two latter offences resemble in substance offences 
against tlie State, and offences under s. 108 A involve questions affecting Poreign States Set Com Pep. 
Offences under ch IX A relating to election from s |71 E to I 7 i I were added to tins list by ActX\l\of 1920 
2 Difference between saoetlon under the old s 185 and that under this and the following sections — 
There is a marked distinction between the classes of offences dealt wiUi in old s I9o and those dealt with mdiis 
section ands 197 A Court granting sanction under clausesfi) and (tf)ol sub^ec (1) oi s 195 does so in connec 
tion with offences committed in or in relation to aii> proceeding in such Court and the Court therefore acts iii 
its judicial capacity in granting the sanction upon legal evidence But the Government in according or with 
holding sanction under this and the following secuoiis acts purely m Us executive capaaty and the sanction 
need not be based on legal evidence. 1 he Government certainly does not act in a judicial cajiaat} nor exercise 
a judicial function in sanctioning a prosecution under this or the next section 27 M. 54. 

3. Persons antherhed to complain In Barnia— (I) Deput) Commissioners and Assistant Conimis- 
siouers have been empowered to make compbints or to authonze tlie making of complaints ot offences under 
s. 294-A, 1 P C (Burma Gazette, 1897, Ptil, p 144), (2) Deputy Commissioners of Hunthawaddy, Amherst 
and Pegu have been empowered to order or to authorize the institution of prosecutions lor such onwccs 
(Burma Gazette, 1880, PL I, p. 411 , 1883, Ft II, p 55) and (3) the Commissiouers ol Arakan Teiiasserim Pegu 
and the Deputy Commissioners of Shwegyin, Toungoo, Tavoj, Mcrgui, Prome Basseln, ThJyetmyo Henzada 
and Thongvva (Burtna Gazette, 133 Pt 11, p I03k 

4. Absence of complaint vitiates the trial and conviction — A Magistnte or a •sessions Court proceed 
ing to try a person accused of an offence under Chap VI, I P C exceeds his jurisdiction If he takes cognu^ice 
of such offence without a complaint and this defect Is not cured b> the provisions of s 537, 16 P« R* 1890. The 
alisence ot sudi authority is a defe ct which vitiates the proceedings ab tmlto a ud is not a mere irregulantj 

•Th»w rd> cr IX A were mdied Sr Ad XWI^C oflszs (n*c( on OfTcncM Slid InauinM Art) 
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curable under s 537, 12 P. R. 1891. Absence o! complaint makes the whole proceeding \o\ii ab tmito The 
defect goes to the root of the matter and makes it mipossible for the Court to hold a valid trial for the offence, 
the offence not being speafied and the accused person not being mentioned, 15 C. L. J. 817 n 13 Cr. L. J. 609. 
When the accused were committed for trial under s 121. I P C, without the complaint or sanction of the 
Gotemment and convicted , held dtiUngutsktng 9 B. 288 and dtssenhng from 22 B. 112, that s. 632 did not cure 
the defect There was a want of jurisdiction not only m the Magistrate, but also in the Court of Sessions for 
at no stage were the conditions of s 196 satisfied, 16 P.R. 1890 approved 87 0 467—492. When the complainant 
omitted to name an accused person in his petition of complaint the defect goes to the root of the matter and 
the accused not so named stands discharged from the trial initiated on such a complaint even though his name 
appears in the sanction authorizing the complaint, 38 C. 899. Sanction is different from a complaint But 
uhere the accused was prosecuted under s SOS, 1 P C, upon a letter of the Commissioner conveying the 
sanction of the Government without a formal complaint and no objection was taken at the trial Held, that as 
the absence of the complaint had not prejudiced the accused the defect was cured by s 537 (a), 6 P. R. 1908 ss 
IS P. V. R 1908 ss 7 O. L. J. 353, where 16 P. R. 1690 was distinguished on the ground that in that case the 
necessary sanction was not given until long after the institution of proceedings , see also 1, 2 and 3 P. R. 1892. 

5 Effect of Irregularity or laiafQclency of coiaplalnt — Where after a tnal and conviction it uas 
contended on appeal that the complaint uas defective inasmuch as it did not set forth the facts 
relied on as constituting the offences and the word^ of the sections of the Penal Code were literally copied 
out A.r/ithat alteran elaborate inquiry and tnal it was plainly no longer competent to the accused to invite 
the Appellate Court to set aside the conviction on the ground that the inquiry was materially defective Such 
a case IS completely co\ered by& 537, 19 C.L.J 817^18Cr. L. J. 609 The proper courseis tobnng up the 
question of the sufficiencyor legality of the complaint to the proper tnbunal before the completion of the case 
m the Subordinate Court and gel the proceedings quashed, 11 C. W. H, 178 s 5 Cr.L. J.13 referred to Per 
Mukerjee, j , inlS C.L J.917 sa IS Cr.L J. 609 fn$uchacasc, to make the whole proceeding \o\^ab%mtiO, it 
19 necessary for the accused to shou that there was no complaint before the Magistrate and Magistrate bad no 
other course but to refuse issue of process on the ground that he had no jurisdiction. It is not enough to say 
that the matenals which the Magistrate had before bim were meagre or even insuffioenl, for if the Magisuate 
had jurisdiction to issue process, the trial would bep«rf«ctly regular even if the Magistrate bad exerased that 
jurisdiction on insufficient matenal Per Harivoton, J , ^td 

6 Complaint must set eat facta and not merely copy the sections of the Penal Cede.— M ukerjee ] , 
held that the following complaint was defective as tt did not state the concrete facts constituting the offences* 
but merely copied the words of the sections.— Your petitioner has reasons to believe that the persons named 
in the Government Order, dated thelSlh July 1910 which is hereunto annexed have amongst themselves and 
together with other persons known or unknown conspired to wage war against His Majesty the King and to 
depnve His Majesty of the Sovereignty of Bntish India and they have collected arms and have otherwise 
prepared to wage war with the intention of either waging war or being prepared to wage war against the 
King and have further concealed with intent to faahute a design to wage war against the King, and have 
thereby commuted offences punishable under ss I2l A. 122 and 123 I P C' 19 C. W. H. 1105 a IS C. L. J. 
.517 = 13 Cr. L. J. 609, 

7. Letter of Oof erament it not the ccmplalat nor the person who signs It the compIalnanL— A letter 
bv Government sanctioning the prosecution of 5 iY under s 121 1 PC may be an authonty to insututea 
complaint but the letter itself is not a couplami IS P R 1990 Nor is the person who signs the letter of 
authonty thecomplamant and it IS not therefore nece»>3ry to takehis eTtminalion under the law The person 
who armed with authonty mikes th- applicition to th* Court fo the apprehension ofthe accused ps ibecom- 
plainant and his examination is to be uken, 39 C. Ill 

8. Want of sanction cannethe cared CTca by sabseiieat o-j*r otOaserameot— Tne accused were 
commuted for tnal under s, 121, 1 P C At the tnal objection was taken to the charge for want of sanction 
of Govenimcni. An order authoniing the institution of a complaint was obtained from the Government while 
the case was before the Court ol Sessions and the accused were convicted. Held that the subsequent order 
wis of no value. Under s 19S the only order or lothontj within the corapvetcnce of the Government is one that 
permits a compbini, but no complami was made 37 C. W at p 492. Where the sanctions, as they onginally 
stood conuined a mis^escnpiion of the aiiclesonwhich the prosecutionwas liased and this was rectified by a 
subsequent sanction filed in course ot the tnal, held the petitioner was not prejudiced and the defect was cqred 
b) s 5J7 85 C. tit S 5j; di*, nj cu e anv ifreguHntv in O'de'e'-t of a sanaion under s. 194, 31 H. 80 
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9. Section does pot prescribe wj p&rtleal&r form of order and dees not even reqnlra the ^rder 
to be In writing.— At the trial o5 Mr Tllak for an r^ence under s 124 A, 1 P C , an order for hiS prosecution 
g,i\en by GotemmeiU under this section in the following; form was tendered in evidence — " Under the provisions 
of s 196. Cr Pro Code M A Baig, Oriental Translator to Government, is hereby ordered by H E the Governor 
in Council to make a complaint against Mr Bal Bangadhur Tilak, Publisher, Propnetor and Editor of t*’® 


the order was sufficient and was admissible, 22 B. 112 at p. 150 ; 19 C. 35 ; but see 37 C. 467. What the secnon 
requires is that the complaint should be made upon authority from the Local Government There is nothms 
in the section to warrant ^e construction that the actual complaint must be expressly authorized by the l-ocal 
Gotcrumeut The only question which the Couit has to consider is ‘is the complaint which 
entertain, a complaint made by order or under authority of Government,’ 32 M. 3. When the persons W h® 
prosecuted are named and the sections under tvhich tliey are alleged have committed the offences as 3 .\so 
the period of their activity are specified the mere circumstance that these persons are not descnb^da* 
members of the Revolutionary Society, the existence whereof was sought to be established at the trial does 
not affect the validity of the sanction, 15 C. L. J.ai7»13Cr. L.J. 609. Sanction by telegram from Goveminent 
is sufficient under this section |1918) M. W. K. 926 , 42M. L. J. 108. 

A letter purporting to be issued from the Chief Secretary to the Government of Bengal was signed by 
the Deputy Seaetary, not in his official capacity, but for the Chief ^cretary, and it was Md that there wa.« 
legal proof that the Local Government had sanctioned the prosecution under s 196 of the Code, 50 C. 

(39 C. 141 duhnguxshed]. 

10. inthorlty oeednotbe signed bythe OeverDor.— The authority under this section need not lU the 

caseof Local Government be signed personally by the Lieutenant Governor, u is enough if itis sigiiedby 
one of his accredited and Gazetted Officers It must be presumed that all official acts have oeen duly 
performed ands. H4 Indian Evidence /tet, amply supplies all omissions m the method of communication o 
the sanction to the prosecuting officer and tlie Magistrate 39 C. 14L The order granting the sanction need 
not be signed personally by the Governor. $7 C. <67 at p 493 , 42 H. h.J. 957 ; 44 M. L. J. 168. 

11. fianctloQ must he strictly proTed and accnseds Identity established. — in a trial under s 12L 
4 P C the sanction of the Local Government, required by this section, must be stnctly proved in the maitiw'' 
laid down m s. 78 of tAe Evidence ^ci and the identity of the prisoner named in the sanction must b® 
established, 1 Bar. 8, R. 389. But where the letter of authority for a prosecution under s 124 A did not specify 
the name of the accused, but he was sufficiently indicated from the first and his name was supplied at the com- 
mencement o! the Police Court proceeding, held it was a sufhaent compliance with the section, 35 C. 141. 

12. Absence of Government sanction, does net affect accnsed’s Uability for other offence reqnfrln^ 
sanction — \\ here a person is accused of commitun^ ac*& whudr constitute a gave offence requiring smction 
Under this section, but the Government refuses to accord sanction it does not affect the accused s liability 
punishment on the same facts for a minor offence under some other section which requires no sanction- 
Thus the accused was tried and convicted by ao Assistarit Sessions Judge of abetting or attempting dac^it) 
The Sessions Judge on appeal .ir/d that the evidence disclosed theoffence of attempting to wage war against 
the Queen under s 122,1 P C, but as no cli'irge could be framed under that section for want of sanction / 
Gov emment, the accused could not be brought to trial at all and he set aside the conviction On nppeal by 
Government the High Court reversed the acquittal holding die refusal of the Government to prosecute ® 
s 122,1 P C, did not effect the liability of tlie accused under other sections, 29 B 90 5'«alsoj3B 502 w i 
proceeds on the same principle, and also 42 C. 957 , 7 Lab. 818. 

13. Commitment fop offences not In complaint autborized by Government bad — W here an order under 
s authorized a particular policeofficer to prefer a aimplaint of offences under ss 121 A, 122 123 and 12 o 
the Penal Code, "or under any other section of the said Code which may be found applicable to the case, an 
examination of the complainant iilso relened to the same sections, //r/d that no complaint under s 
Penal Code was thereby authorized by the Local Government or in fact preferred and that the Magistrate 
l>OMer to commit thereunder 37 C 467 at p 49i. But in 32 M. 3 it was held that a smction for an offence und® 
s 12LA, I P L. will authorize a complaint under ss 124 A and 114 , 1 P C Quare whether this section dea 
V»uh offences of abetment texcept that under s lOS-A.I P C)andany sanction is necessary, 20 M.8 referred la 
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14. L«eal Oovernment CAUBOt delegate its powers —The Local Government cannot delegate to any 
other body or person the controlling potver and discretion of determining whether cognizance shall be taken by 
tile Court of an offence mentioned in this section and its judgm-nt must be specifically directed to the 
particular section and no other, under which the prosecution is to be carried on and the order or authority 
should be proceeded by a deliberate determination in this respect An order authorizing a complaint under 
certain speafied sections or under any other sections found applicable If it means found by anyone other 
than the Government involves a delegation nhidi cannot be sustained S7 C 467 at pp 489 and 490 

15 Definition of Lottery — Lottery is a scheme for the distribution of property by lot or chance among 
persons who had paid or agree to pa^ a valuable consideration for the privilege of partiapaling in such 
scheme.— Crtmtnal Law of the United Stales 

16 PabUcation of adTertlaemeut of lotteries —The publication of advertisement in newspapers of 
any proposals relating to lotteries which have not been authonzed by the Government is an offence punishable 
under s 294 A I P C Magistrate should therefore take steps to make the Government acs^uainted with any 
such cases occumng in their distnct in order that sanction to Uie prosecution of offenders may be obtained 
under the provisions of this section. J?e£ and Ord N W P p 376 Before deciding not to proceed against 
the parties concerned in a lottery he should investigate the matter and take the orders of Government 
Madras Nohfieaiion Kthfune 1874 

Prosecution for cer 196aA. No Court shall take coijnizance of the offence of criminal 

narco'nspTOcy^ cnmi conspirar> punishable under section 1 .JO-B of the Indian Penal Code 

(1) in a case where the object of the conspirac) is to commit an illegal act other than 
an offence or a legal act by illegal means or an offence to which the proMsions of section 196 apply, 
unless upon complaint made by order or under authority from the Gos ernor General m Council the 
Local Government or some officer empowered by the Governor General m Council m this behalf or 

(2) in a rase where the object of the conspiracj is to commit anj non cognizable 
offence or a cognizable offence, not punishable with death transportation or rigorous imprison 
ment for a term of nvo jears or upwards unless the Local Government or a Chief Presidency 
Magistrate or a District Magistrate empowered m this behalf by the Local Government has by 
order m wnting consented to the iniuation of the proceedmg» 

Provided that where the criminal conspirac) is one to which the provisions of * sub-section 
(4) of section 195 apply no such consent shall be necessarj 

Notes.— ! Section new —This section was inserted by s 5 of the Indixt Cnvnnat Law Amendment 
Act\\\\o\.\9\Z 

3 Definition and panlshment of criminal conspiracy Chapter \ A newly inserted by s 3 of 
Act \ III of 1913 in the Indian Penal Code 

120- A. When two or more persons agree to do or c3u>e to be done— 

(ij An illegal act or 

(2) An act which is not illegal by illegal means such an agreement is designated a criminal 

conspiracy 

Provided that no agreement except an agreement to commit an offence shall amount to a aiminal 
conspiracy unless some act besides the agreement is done to effect the object thereof by one or more parties to 
such agreement 

Explanation.— \\ is immatenal whether ihe illegal act is the ultimate object of sudi agreement or 
IS merely inadental to that object 

120-B (1) \Vhoever is a party to a criminal conspiracy to commit an offence punishable with death 
tra isportation or ngorous imprisonment for a term of two years or upwards shall where no express provision 
IS made in this Code for the punishment of sodi a conspiracv be punished In the same manner as if he 
hid abetted such offence. 

(2) Whoever is a party to a cnmtnal conspiracy other than a criminal conspiracy to commit an 
offence punishable as aforesaid sliall be punished with Imprisonment of either description for a term not 
exceeding six months or with fine or with both. 

•Tbeword* •nb.aectfoa («l wiisis««rtedror nb-wettea (j) by Act XTUI et 
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I 3. Object tnd scope of the uction — Excepts 121 A, I P C., the offence of jCriminal conspiracy 
was unknown to the Indian Criminal Law By Act VIII of I9J3, criminal conspiracy was for the first time 
made a substantive offence in British India. The word ‘illegal’ used in the definition of the offence (s. 120A, 
I P. C ) IS as defined by s 43, 1 P. C, applicable to everything which is an offence, or which is prohibited 
by law or which furnishes ground for a Civil action. The very wide scope of the definition would make even a 
civil trespass indictable as a oiminal conspiracy. Under English Law to which the Indian Law has been 
assimilated, indictments for conspiracy extend to almost every possible sort of case (see RusuUon Crimes). In 
order to avoid any possible danger of the provisions ol the new Act being misused two safeguards,— w, 
(1) amendment of s 195 by the addition o! the words ‘criminal conspiracies to comimt such offences and 
to’ after the words ‘ the abetment ' m sub-secs (3) and (2) the insertion of this section, were introduced m the 
Select Committee. * We think that these safeguards will satisfactonly ensure that the provisions of the Bill 
will only be used when prosecutions are necessary in the public mtetest.’ See the Report of the Select 
Committee, loth March, 1913 

Thus to take cognizance ol the offence of cnminal conspiracy, it is requisite that if the object of the 
conspiracy is (1) to commit an offence specified In subsec (1) of s J95, there must either be the complaint or 
sanction of tlie public servant or Court as the case may be, or is (2) to commit an offence specified in s. 196, 
there must be a complaint made by order or under authority of the Governor General m Council, etc., or is 
(3) to commit a non cognizable offence or a cognizable offence not punishable with death transportation or ngor 
ous imprisonment for a term of two years or upwards and not specified in s. 195, there must be to the Initiation 
of the proceedings a consent m wnting of the Local Government or a Chief PresidenQfpr District Magistrate 
empowered m this behalf by the Local Government, or (4) to commit either an illegal act other than an 
offence, or a legal ict by illegal means, there must be a complaint as specified in subsec. (I) above 

So there is no condition precedent to a Court taking cognizance of a oiminal conspiracy the object oi 
which IS to commit an offence punishable with death, transportation or rigorous imprisonment for two years 
or upwards and not specified mss i9Sand]96, 2S C. W.N.SaO. 

3-A,— The proviso '< not punishable wnth death, etc’ in s 196-A does not apply to the commission 
of a noiKognuable offence but Is confined to a cognizable offence only, 15 A. L. J. 811. 

4. Iffhat a coniplaiiit for conspiracy mast set oat.-'GeneraUy a tolerably full statement of the 
concrete facts must be incorporated in the complaint so as to enable the Magistrate to discharge his judici^ 
functions under ss 203 and 204 and m the event of the issue of process under the latter section to furnish 
indication to the accused of the outlines of the case for the prosecutioa A complaint vvhich merely copies 
out literally the words of the Sections in the Penal Code i« a colourable compliance with the requirements of 
the statute and not a complaint as required by s 190 ‘It is well settled that m accordance with the genera 
rule in criminal prosecutions, an indictment or Information for conspiracy must contain a statement of ® 
facts relied upon as constituting the offence in ordmuy and concise language, with as much certainty as the 
nature of the case will admit J?fxv /oww (1833J 4 B. and Aid. 3*5 } v A'i»^(184*) T Q.B.782— 79S. lam 
not unmindful of the view sometimes taken that where conspiracy is made a statutory offence, if the ^tawte 
sets out fully and without uncertainty or ambigut^, the elements necessary to constitute the offence inten e 
to be punished, a charge m the language of the statute is suffiaent, v Rowlands (1851) 17 0. B.671. Bu* • 

IS indisputable that if the statute employs broad and comprehensive language descriptive oi the general nature 
of the offence denounced, the complaint should embody a particular statement of facts and arcumstances , 
Rex V Peek (1839) 9 A. and E. 682 j PelMone v Untied States (1892) 118 W. S. 197.” Per Mukerjee, J , 
^5 0. L. J. S17 » 13 Cf li. J. 609. See also 42 C. 987. 

6 Absence of compl*Int under uuthoPlty op consent in writing.— In the absence of a complaint or 
consent m writing as required by the section the proceedings would^ void ab inttxo S 537 does not reme y 
the absence of a complaint or of a consent as required by this section. 5ecrfote4tos 196 

Consent In writing of the authorities speafied in s 196-A of the Criminal Procedure ® YsMs 
necessary to a prosecution for criminal conspiracy to commit a non-cognizable offence w-hen s of)* 
upphcable, 60 a 461 (49 C. 831 followed). 

Where the criminal conspiracy falls within subsec. (l)oi s, 196 A absence of complaint by the Govcnio^ 
General would altogether vitiate proceedings in a Magisterial Court. Further held, that s. 196-A of the C ^ 
applies only to a prosecution for conspiracy punishable under s I20-B, I P C, and not for abetment o 
conspiracy punishable under s. J09 1 F C, 3B.95. 

6. Charge for contplracy —See Now 8 under s 223 
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In the CISC of am oflence in rispect of which the provisions of jjection 196 or 
section 196-A apply a Distnct Magistrate or Chief Presidency Magistrate 
in niay, notwithstanding anything contained in those sections or in any other 

^part of this Code, order a preliminary investigation by a Police-officer nor 
being below the rank of Inspector m which case such Police-officer shall have the powers referred 
to in section 155, sub-section (3) 

Note.— This new section is designed to meet the difficult} which anses from the fact that cases under 
SS. 196 and 196-A cannot be properly investigated by the Police before complaints are made Doubts have arisen 
as to whether investigation can be ordered under s I5S cL (2) by a Magistrate without his taking cognizance of 
the case. The new section will provide for a preliminary investigation. We recognize that it does not altogether 
meet the case where the desirability of adding a new charge arises in the Sessions Court It has been suggested 
that this difficulty might be met to some extent by substituting the words proceed to the trial ’ for the words 
“ take cognizance in ss. 196 196-A But on the whole we prefer not to make this change and to leave the 
seaions unaltered {Repor of the Joint Comimltee 1922V 


t 197 . (1) When anj person who u> a Judge within the meaning of s 19 of the 
Prosecution of Indian Penal Code or when any Magistrate or when any public servant who 
Judges and public is not removable from his office save by or with the sanction of a Local 
servants Government or some higher authority is accused of any offence alleged to 

have been committed b) him while acting or purporting to act m the discharge of his offiaal duty, 
no Court shall take cognizance of such oflence except with the previous sanction of the Local 
Government 


(2) Such Government may determine the person by whom the manner in which the 
Power of Govern offence or offences lor whidi the prosecution of such Judge, Magistrate J or 

ment as to prosecu- public servant is to be conducted and may specify the Court before which 
the trial is to be held 

Note— Referring to amendment of this section the Select Committee say It has been pointed out to us 
that difficulties with regard to s. 197 have recently come to light There are certain public servants who are only 
removable from office by the Seaetary of State and it is unreasonable that they should obtain no protection 
tinder the section Further m view of s 4 cl (2) of the Code the word Judge ’ has to be interpreted according 
to the definition given ins 29 of the Indian Penal Code with the result that Magistrates acting in certain 
capacities under the Code eg when hoUling iixiuines obtain no protection. We have therefore proposed a 
re-drait of subeec (I) of s. 197 to meet these difficulties We ha>e confined the operation oi the section to 
public servants removable by a Local Oovennent or some higher authonty and have provided that the 
sanction required for a prosecution »iH be the sanction of the authonty which has power to remove. 
Mr Chaudhan would prefer to leave s 197 unaltered save in so far as the Bill proposed to amend it , he con 
siders that the amendment proposed by us would enhance the difficulty oi obtaining sanction. , 

Hotel.— 1 Scope of tlds leetioa —The section does not apply unless the person accused is(l)a Judge 
or public servant 3C.758|and (2) not removable from office without the sancuon of Government 4B S37and 
•l79,andl2U L.T 331 = 13 Cr K^J 770, and (3) the act constituting the oflence was done by the accused while 
.acting as Judge or public servant The section appbes to those cases onl> in w hich the oftence diarged is an 
offence which can be committed by a public servant only in whidi his being a public servant is a neces- 
saiy element in the offence 26 C. 832, 2 Botn L. R 1079, S3 H 253, SO C. 927 , 23 M 340 , 3 B 481 For the 
distinction between ss. 197 and 195 303, where it is Ae/tf that a Distnct Judge ordenng sanction against 

A Sub-Judge under s. I**? act-, in his executive capaat} and sudi order cannot be revised by the High Court 

I -JUDGE AND PUBLIC SERVANTS 

2 Who ere pablie tervaBUT— ss 19 and 31 I P C and s. 4 ( 2 ) which make these def muons 
apphcalle— (I) Co^mntlhng —Thoughall Judges arc public servants all public sen ants are olniously 

not Judges eg a committing Magistrate loqunng intoacase triable exclusive!} by a Court of Session though 
not a Judge woul 1 be protected by this section as a public servant * H H. C. Appi. XXI (2) yolunteer 

• on 96 n h»i hw. Vy th* < rtn nal IWr^aw Ao HJV 

ts l{r( )in(rab.Uta«Mb«Aci VCiifef 1« % * The word - MtrWrtl' ** by Art XTtll e( |tU 
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rn8A.201, Mr Justice Straight that any person, whether receiving pay or not, who chooses to take 
upon himself duties and responsibilities belonging to the position of a public servant, and performs those 
duties and accept those responsibilities and is recognized as filling the position of a public servant, must be 
recorded as such, z. volunteer in a Tahsildar*s office (3) Evexy Manager under iht Stndk Encumbered 
Eslatei Act s 35 of Act XX of 1896, is a public servant widiin the meaning of the I P C As to Chairman of 
a Union Panchayat, see (1916) £f. W. N. 333 17 Cr. J. 188. 

3 Uanlclpal Commissioner is & pnbUe servant— A Municipal Cornmissioner appointed under Act 
XIII of 1884 (now Act XX of 1891), is a public servant, he not being removable from his office except by 
Government, therefore he cannot be prosecuted lor any act done by him m his capacity as a Commissioner 
except with the sanction of Government, 13 P. R. 1830 17 P, R. 1902. Similarly as regards a Mu^r 
etpat Chaxrman Weir 1, 233. But a Chainnan delegate is not so protected for acts done by him as such, even 
though he be also a Municipal Councillor, Weir 11,226. 

3. Unnlcipal Corporation not a pnblie teryaat— A Muntapal Corporation is not a public servant 
within the meaning of this section, and may, therefore, be prosecuted under the Penal Code without the 
prev iQus sawcuoiv of Government 3 C. 753 = 2 C. L. R, 520. A Corporation is liable to prosecution for nuisance 
under the Penal Code in the same way as any ordinary individual — The Bxrptingkam and Gtoucesler Ry Co, 
3Q B. Rep. 223 , 6CO// 8 Q B.Rep 847 , The Great North of England Ry Ctf.BQ. B.Rep 313 j Weir 1,133. 

5. Sanction not necessary where pabUe servant removable from office withont sanction of 
Government. 

(i) Police patet xn Bombay —The prosecution ol a Police patel for an offence committed by him m his 
official capacity as such needs no previous sanction. The provisions of the Bombay Act VIII of 1867 ( Village 
Police Act), s 9, as amended by Act I of 1876, render a Police patet remo\ able from his office without the 
presious sanction of Government, and, therefore, this section does not apply, * B. 357 and 379{ Ratanlal 137. 

(«) Sub-Overseer ill Madras sanction is necessary to prosecute a Sub-Overseer in the JIadras 
Presidency, for a charge of bribery against him inasmuch asunder the rules of the Public Works Department 
he can be appointed or removed by the Supenntending Engineer without reference to the Local Government 
19 H. L T. 351 s 13 Cr. t J. 770. 

(ill) Member of Vmon Cowwi/fre— The sanction ol the Local Government tinders 
not necessary for the prosecution of the Chairman of a Union Committee who is not remov able from his office 
only by the Local Government, 99 c. W. N. 650. 

Effect of delegation by Oovernment of the powee-of removal. — Where .i public servant is one not 
removable from his office without the sanction of the Government the fact that the power of removal has been 
delegated to other authonues does not remove the public servant from the category of persons who are no 
removable from office without the sanction of GovemmenL The delegation by the Local Government o ns 
power to a specal officer only means that the Local Government performs that act itself through the medium o 
a particular officer as the channel through which it is done and it is an ordinary case of quifaai per altuni 
fat per se 1916 M W N. S83 == 17 Cr. L J. 168. 

7. YlUage Headman !n Madras —A Village Magistrate whose authoritj and position as Village Magis 
trate were made use of in order to constrain a person to give a bnbe was held not liable to be prosecuted or 
extortion without sanction under this section Weir II, 221. But it was held thatno feuch sanction was necessary 
when the Village ^IaglStrate was alleged to have caused hurt m trying to prevent an altercation becauM n^^ 
doing he v\as preventing an offence and not trying an offender Illustration (d) tos 19 I P C. makes 
tint m such capacity he was not a Judge and since he is not a public servant within the meaning of sec ion 
no sanction is necessary A Village Magistrate exerasing Jurisdiction and trying an offeuder under egu 
I\ of 1816 would be a Judge, 23 H. SIO So also when a Village Magistrate is charged for extortion no sane lO 
IS necessary 6 H. L. T. 126, and when s Village Magistrate fabricates a record, of a Criminal Case, Mnction i 
not required for his prosecution, for a Magistrate viho ^bneates a record in which he figures as a ju ge cann 
properly be said to be acting as a Judge w hen he does so, 39 U. 255 

7.A.— A msmber of a Village panchayat in Kadraa— A member of a \ illage Panchayat establish-^ 
under Act II of J020 is a Judge and complaint of an offence alleged to have been coniniitted by him either un 
» 171 E or s. 161, 1 1’ C , requires sanction Jn the fonner case under s 196, Cr P C, as amended b> s 3 0 
Aa \XIXol 1920in the knur with reference tos 199 Cr P Code. iZ9. 
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II.-^FFEHCES FOR WBICB BAHCTION IS REQUIRED. 

B. fiftnetlen to prosecute e Jadge for words nttcrei or acts done on the Bench.— Where a Judge was 
diarged with using deEaraator^ language to a witness during the tnal of a suit it was held that under s 197 
the complaint could not be entertained a hlagistrate without sanction, 9 H. 439, followed m 9 P. L. B. 190S, 
where it was held that sanction was required where a Munsiff was charged under ss 342, 500 and 506, 1 P C 
See also 29 P. R. 1904 ; 17 P. R. 1902. Rut the Madras case was dissented from m 26 C. B52 and 23 V. 10. In the 
Calcutta case it was held that sanction under this section is necessary in those cases only in which the offence 
charged is an offence which can be committed by a public servant only, » r, in which his being a public servant 
is a necessary element m the offence The language of die section ‘is accused as such Judge,’ etc seems 
sufficient to indicate that the offence charged must insohe, as one of its elements, that it was committed by a 
person filling that character, and It is not apparent why, in cases outside that category, the sanction provided 
by tile section should be required This case was followed in 2 Bon L. R. 1079, where it was held that no saiio 
lion was required to prosecute a Magistrate for having used abusive language to another Magistrate when both 
were sitting together as a Bench. See^ B.4S1. A Magistrate who fabncatesa record in which he figures as Judge 
cannot be said to be acting as a Judge w hen he fabricates the record and no sanaion is necessary , 32 M. 253. 

9 Section eitenda only to offences which conld bo committed by public servants alone.— This section 

extends to all acts ostensibly done by a ptiblicsefxani, t^.to acts which would have no special signification 
except as acts done by a public servant, 2 B. 481 ; 7 B. H. C. R. Cr C. 61 ; 26 C. 832 , 9 U. 439 and 8 P. R. 1879. 
Thus, sanction under this section is not necessary to prosecute a public servant, when the offence charged 
does not involve as one of its necessary elements that it can be committed only by a person filling that 
character, 23 H. 18 ; 26 C. 632, w here a \ lUage Magistrate is charged with extortion 6 H. L. T. 17 and 33 U. 253. 
Agaia where the Administrator General of Bengal was appointed liy the High Court administrator to a 
particular estate and in hts capacity as such administrator was charged with an offence under the Calcutta 
Nunitipil Act, held that the fact tliat he was administrator to that pvticular estate was a mere acadent and 
that no sanction under this section was necessary as he was not charged as a public senant with any offence 
committed in his public capacuy, 30 C. 927 whtrei6C.ti2i% followed wlietlier this section is limited 

in Its application to Chap IX of the ( P C alone ? In all cases where a public servant puiyiorts to exercise 
hts function as such he must be deemed to be acting * as such public servant Thetest is not whether the 
particular act is within Ills power but whether he acted in the capaaty with winch he is clothed Of course 
if he simply uses his position as a public, servant to commit an illegal act he will not be acting as such public 
servant, 17 Cr. L.J, 894(81.). Where a Magistrate abuses or defames a witness or a legal praaioner appearing 
before him it cannot be said that he is aatng m a judiaal capacity But if in order to examine a witness he 
detains him until tlie time of his reexamination comes or until he makes inquines ns to the failure of the 
witness to appear before him hts acts are purely judiaal and it any offence iscommitted by the Magistrate 
exceeding ins powers in doing iliose act. sanction should be necessary under s 197, 23 C. W. N. 936. 

10 No sanction noeetsary for offences not covered by this section —Where a complaint charged 
a i>erson who was one of the public servants mentioned m this section wiili committing acts which, if com 
muted by a private individual would have constituted the offence of extortion, held {in the particular case) that 
it was not illegal to treat the charge as a charge of exionron, and to proceed mth the tnal without sanction for 
the prosecution 7 B H. C. R. Ca. 61 followed ml B. 4S1, and appivved in 26 C. ^32, but want of sanction for an 
offence covered by the section vitiates the tnal. 3t H. 60 See also 19 B 31 ; Note 19 , 9 B 288 and Note 17 

10>A. It tanetioa oecetsary for offence of criminal breach of trut by a pablle lervanL — The question 
before the Court in 1916 U. W. N.S84 => 17 Cr. L. J. 168 » 83 In. Ca. 643 was* whether an offence is committed by a 
person as a public servant when the siatute says that he commits the same offence as any oUicr person but the 
property m respect of which he commits mimnal breach of trust comes into his hands as a public servant. 
The public serv ant was charged with an offence under s. 409, 1 P C Coutts-Tkottek, J , held after consider 
able hesitation that s.inction was not necessary * J think on Uic whole dial even if it is a necessary averment 
to say that he w as a public servant and not a mere nutter of |>roof, nev ertheless the offence is the offeno* of 
criminal breach ol trust, and that it is not an offence which is committed by him in his capaaty of public 
servant as such, his capaaty ol public Nervant lieii^ only that which puts him. so to speak, in a position m 
which such an offence can l>e committed.’ 

11. CoBvletloB for abetment when saaetioa b given for (abstaatlve offence only.— Tlie omission 
from this section of a provision similar to s. I9S (3) does not necessanlv suggest tlut separate sanaion for an 
ttietment is necessary when sanaion for the substanttre offence has been granted. By virtue of s 230 when the 
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conviction for an abetment of an offence Is based on the same facts in respect of which sanction for the substan- 
tive offence has been granted no fresh sanction js necessary from the abetment, 80 C. 1905. 

III.— SANCTIONING AUTHOBITY IN FORM OF SANCTION. 

' 13. Sanctioning anthorUy ai regards Tillage Headmen, Police InspeetorSy etc., In Hadras.— The 

power of sanctioning prosecution of heads of villages in their capacity as Village Munsiffsas uellas in their 
magistenal capacity is vested in the District Magistrate (G O No I886-J , dated 9tb October, 1874). Sinularly 
the power of sanctioning the prosecution of Subordinate Magistrates, Tahsildars and Deputy Tahsildars 
In their magisterial and revenue capacities is delegated to the Board of Revenue (G O No 1281 J , dated 29th 
June, 1891) while in regard to all other classes of Magistrate the like power is reserved to the Governor 
in Council (/hr/ 5/ George Ga3elte,\%lZ,'^ 1503). 

Inspectors of Police are public servants not removable from office without the order of Go\emmentaHd 
the power of sanctioning under this section their prosecution is given to the Inspector General of Police and 
to the Distnct Magistrate (GO No 1085, Judicial, dated 8th June, 1874, and GO No 1365, Judicial, daied 

25th July, 1874 See il/iif /b/ il/a» Vol The like power as regards Registrars and Sub-Regisrars 

IS tested in the Inspector-General o/ Reguiratun, Had. Jar. 31. 

12-A. Meaning of 'empowered In this behalf.* — The words 'empowered m this bel^lf mean 
empowered to gi\e sanction for prosecution and not empowered to order his remotal, 1916 M W. N. 384*= 
17 Cr. L. J. 168. 


13. Sanction against kolkaml may be given by namlatdar or pateL— The sanction for the prosecu- 
tion of a kulkarnt for making a false report as a public servant may be given by the tnamlatdar or by the 
paUlxo whom such knlkarnt is subordinate Fhe sanction of the Collector is not necessary, 7 B H. t B. 

Ca. 61. 


14 Power of superior Conrt or officer to sanction prosecution.— Every Court or'officer to whom the 
Judge or other public servant is subordinate has implied authority unless such authonty has been expressly 
limited by Government to sanction or direct a prosecution for an offence committed by such Judge or 
public servant in his capacity as such public servant, 7 H. H. C. R. 58. See 4 P, F. 1919 (Cr.). 

18. Ne particular form m which sanction has to be given.— The Lode does not prescribe any 
particular form lor the sanaion required by this section, as it does, eg , by sub-sec. (4) ot s 195 Hence 
the omission to mention the place or lime doe» not affect the validit> of sanction, 37M. 84 Where an 
Executive Engineer by a letter addressed to the Magistrate gave sanction to prosecute a first-grade Overseer 
(a public servant within the meaning of this section) held that the letter constituted a suffiacnt sanction lor 
prosecution. Ratanlal 33 ; 30 C. 909 , 20 Bom. L. R. 607. 


16. Sanction to be In respect of specific offence— Delegetion of aathorlty to sanction proeecntlon 
The sanction required by this section must be granted with reference to some specific offence with which the 
accused Is charged m his capacity as a public servant, and the intention of the Legislature clearly was that the 
authonty empowered to grant the sanction should take the responsibility of deciding whether there were 
reasonablegroimdsforprosecutingsudi public servant for such offence Therefore; where an order was pasMo 
by the Board of Revenue sanctioning the prosecution of a Deputy Talisildar by the Collector of the distna for 
•' bnberj or such of the charges set forth in the Deputy Collector’s report as he thinks likely to stand 
tion by a Cnminal Court, ’ held that it is not a legal sanction within the meaning of s 197, as the Board had no 
power to delegate its disaetion, 16 U. 468 Unlikes 195 a gennwl sanction is insufficient under this se«io^ 
Put the offence need not be specified with thesame precisionas Is necessary in framing a charge, IS ^ 

1062. The Local Government granted sanction for the prosecution of one of its servants of an offen« un er 
s. 161,1 P C.or any other section of the Code that may be found to be applicable m respect of e o ence 
briefly descnbed in the schedules hereto annexed and in the schedule the facts were duly 
contended that this section was too vague and indefinite and that the I ocal Government practici y e ega e 
its functions under s 197 to some other person which it had no power to do, held that the san«ion was 
not vague or indefinite and that there was no delegation, 16 M. 468, distinguished All that the Loca overn 
mem has done is to make it clear that it sanctions the prosecution of the petitioner m respect oi « am 
specific acts committed bj him that it considers that these acts are punishable under s 161,1 P C, ut 
that « leaves it open to the Court to convict him upon these facts of an> other offence, ifin the opinion oi the 
Court some oUicr section of the I p c is more relevant thereto than s. 161, 37 C. 467, which deals "'"‘i ® 
sanction under s. 196 is not In point The comideraiions which anse in a case to which s. 197 is applicable 
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are essentially difTerenl from those considerations of policy which underlie the sancflon under s 196 reienred to 
m that case, 11 P. R. 1911 » 1 W P. L.B. 1911 e=liCr. L. J.917.-»N'o doubt the aulhonty which giies the 
sanction must speafj the oSence but that does not mean that the particular section of the Penal Code should be 
mentioned. If the facts mentioned m the sanction point to a particular offence the terms ot the section are 
complied unth, 1916 U. W. N. 334= 17 Cr. L.J. 16S. also 43 Bore. 147. ^ 

17. Notice to aceaaed before isnetlon not necessary.— The sanction given b> Government under tlu^. 
seaion cannot be held to be null and %oid for the reason that no notice was given to the accused to show cause 
wh> sanction should not be gisen It is a matter left entirely to the discretion of Government t^hether such 
opportunity should be given to the person concerned before sanctioning his prosecution, 27 M 84 

18. Preliminary laqalry before granting aanctioa Is not a Jadiclal proceeding —There is no proviMon 
of law vihich authonzes the Government or Its olhcer to whom the power of granting sanction is delegated to 
iniorm his mind by holding a judicial inquiry himself or by another, and there is no authority in him or the 
person acting for him to administer an oath, and the inquiry held by such person is merely departmental 
Theretore a person giving false evidence such inquiry cannot be prosecuted for perjury under s 193 1. P C , 
23 U 223. 

IV.— AB8EHCE OF SANCTION. 

19 Vant of saaeticn vitiates the trial — The saving clause of s 537 will not avail where the previous 
sanction required under this section is wanting Where, therefore, a Village Magistrate was convicted «?f an 
offence in his official capacityof Village Magistrate, without previous sanction being obtained under tins section 
the conviction was set aside, 31 U. 80 Where a sanction is granted m general terms and is too vague, a 537 
will not cure the defect, 16 U. 468 ; 9 B. 288; 9 P. L.1L 1903. In 42 B. 172 it is held that absence of sarCtion 
renders a commitment by a Migtstrate dlegal and s. S37 will not cure such defect but in 38 M. L. J. 289 bolds 
a contrary view to the effect that an order of commitment upon a complaint m respect of which sanction is 
necessary under ss 195 and 197 of die Code, but in respect of wbidi no sanction was obtained, is not necessanly 
invalid and the provisions of ss 531 and 537 of the Code apply to sucli a case But it is submitted that m view 
0 the new amendment of s. 837 by the omission of cl (5) to s. 537 containing references to ss 19» and 476i the 
Legislature has adopted the Bombay view 

20. Commitment vlthout previous saoetion not necessarily invaUd— An European British subject 
being a public servant was committed for trial to the High Court wiUiout any previous sanction being obtained 
under s 197 No objection as to sanction was raised at the magisterial inquiry Held, that the language of 
s 197 IS so strong in requiring a previous sanaion that if it be not previously obtained there is no juiisdicocm, 
but 'he Judge, presiding in a Court of Session to which the prisoner had been committed has power m his 
di»aetion under s 532 to accept the commitment and proceed with the trial 9 B, 283 at p. 296 ; foUowtd iij 
22 B 112. Note 9 under s 1% Uut now 2S H 61 (PC.>ai>d Note above 5'er20Bom.L R.89 

21 Eabieqaent sanction Is of no eSecL- A sanction obtained sub:>equentl) , t e, after commencement 
o the trnl, is of no effect 9 B 288; 2 B 431. 7 M R C. R.S8, 7 B. H a R. Cr. Ca 61 

VI. laq-atey viUhftwt awvettow U % deputmewval laqatej nnV «. “ laklng nf aa 

offence.'*— The Local Government having received petitions chargin;, a Deputy Collector with bribery, 
forwarded them to the Commissioner, whosent them to the CoHector lor inquiry and rejjort, with directions to 
take evider*" .- ■• — ^ ^ . ‘ 

opportunity . - 

ot w mt of ' 

;>elitioners, whom he examined Government then permtued the Deputy Collector to prosecute such ;>etitionef 
W defamation by words spoken by him in reply to questions put by the District Magistrate in the socatled 
prehniimry mquto. arid the accused was convicted under s. 211, I 1*. C Hild thit on account of want of 
•unction under s. 197, the District Magistrate s inquiry was not a “ taking cognizance of an offence, ‘ but a mere 
detvanmental inquiry, 19 B. 81. 

29. Taklag sworn statement of cempUiflant would net ameant to “taklagcogalxaaee.**— A Magtvtfate 
may receive a complaint against a public servant and if he thinks right make under S.2U2 a prelinunary IfvjUiry 
ituo the truth tlicreof Ba he should not cause the attendance of the accused, or take any evidence against luni 
until he has obtained the nece^ary sanction,? B. H. C. Cr. Ca. 61. The preliminary examlaauon of the 
complaint i* not such cogninnce as is Intended by this section. It Is often necessary to examine the 
cvmphlnmt before his complaint can be understood and Vie complaint must be understood before sanction 
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canbeguen 7M C. F 182 at p 187, 3C.W H 17, A romplaint against a public servant, egy the Chainnan 
ol a Muniapality must be dealt with in the same manner as any other complaint The question ol the 
applicability of s. 197 to the case should be postponed until after the complainant has been examined on oath 
in accordance with law 3 0.15 H 17 

2S, Foo-compliance with terms of GoyerniDefit Order vacates janidlction —Where the Local 
-Government directed by its sanction that the accused public servant should be prosecuted upon such charges as 
Mr C might be prepared to prefer against him and there was nothing on the record to show nor did it 
otherwise appear that Mr C had preferred any charge against or taken any part in the prosecution of the 
accused public servant the High Court quashed the conviction of the accused as being without jurisdiction 
8B H C F Cp Ca 32 The person by whom the prosecution of such Judge or publicservantistobe conducted 
cannot delegate his aoUionty to anj one et.e unless speaally nuthon/ed so to do When the Government gives 
specific direaions as to the person b) whom and the manner in which the prosecution is to be conducted the 
Coi rt has no jurisdiction to emertam a charge preferred otherwise than in accordance with such directioa 


Y -SUB-SEC (2)-P0WER OP GOVERNMENT AB TO PROSECUTION 

25 Local Govepsment can specify any Court for trial of public servant irrespective of Jarlsdie- 
tlon — In 4 L B R 265 = 8 0 L J 70, it was ^eld that the power given ins 197 (2) of the Code ovemdea 
the general rule contained in s 177 Assuch the Local Government was entitled to specify any* Court for the 
trial of a public ser\ ant charged wnh offences under ss I62andl64 I P C committed withm the jurisdiction 
ol the Judicial Commissioner of Upper Burma and that a Magistrate within the junsdictioO of the Chief Court 
of Lower Burma who refused to rcceue a complaint presented by the Government Advocate Mandalay erred 
in holding thil he had no power to teceue the complaint 

36 Speclflcatiens ef Court Is not subject to control of High Court— The power of Government to 
speafy the Court before which the Judge or pubbc servant shall be tned is not subject to the exercise oJ the 
general power of the High Court to imnsfer a criminal ci&t—vide s s 2 o (7> 

27 Yalidlty of Joint trial of a Jedge and one not a public lervant, when •anetfos ipeciSei a 
particular Court— A' » Si bordiiiate Judge was charged under ss 161 and J I* ^ and 5 “ not a public 
servant within the meaning of this section under s iw I P C abetted by X The Local Oovernmeiit in the 
exercise of its power under this section speafied the Sessions Court at Telhcherry as the Court which stioulQ 
try both the prisoners and as hir Cox the permaaent Judge ivas disqualified to vy this i^e by reason ot 
having taken a speaal interest in launching this pro ' 

Judge of Tellicherrv By a subsequent Government f * 

of Telhcherry On the conMction of both tlie pns * 

Co\ emment having designated the Sessions Court of Tellicheny as the Court which should try the case and an 
Additional Sessions Court being a Court eoitrely distinct from a Sessions Court Mr Irvine had no junsdicuon 
to try the case and i«) that Government had no power to specify the Court which should try S he being not 
one of the class of public servants referred to in this section Held though there can be only one Sessions 
Court for each Sessions division there may be more than one Judge for each Sessions Court and that the 
appointment of Mr Irvine as an Additional Sessions Judge did not constitute an Additional Sessions Court 
and that as an Additional Sessions Judge has jurisdiction to try only such cases as the Government might 

refer to him under s 193 Mr Irvine as Additional Sessions Judge of the Court ot Telhcherry had jinsd aion 

to try the cases agaiast botli A^’and A* Weir H, 315 

yi— REYI810N 


28 Power of High Conn to revise orders ooder tbU section —Having regard to s. 439 the pow o^ 

iheHigh Court Appellate and Kevisional are c&cxtensive and s J9a does not confer onan Appe a e 
any authority in respect of nn order made bj a Snbtndinate Court under this section 26C.882. ^ 

therefore refused to interfere under s 439 but affirmed its power of interference with orders o u r a e 
Courts made under this section under & 15 of the ejtarter Act 


T*rosecutJon for 
breach of conuact de- 
fam-iiion and oflences 
a|.ninst mvrmge 


198. No Court shall take cognizance ol an ohence Uling untkr 
Chap XIX or Chap XXI ol the Indjan Penal Code or under sections 
to 406 (both inclusive) ol the same Code except upon a complaint ma 
by some pt-rson aggnoetl by such offence 
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^ Proudcd that uhcrc the person so ag^ne^cd is a woman who according to the 
customs and manners of the countrj, ought not to bt compelled to appear m public or where 
such person is under the age of eighteen jears or is an idiot or lunatic or is from sickness or 
infirmity unable to make a complaint some other |Krson maj, with the leave of the Court make 
a complaint on his or her behalf 

Kotes.— 1 Chap. XIX— 0/ O'twtiai tirtathti cf Contracts of ^ervtce Chap. X\l—OfDc/a nation 
Sections 495—496 relate to offences against m&mage 

S. Taking co^ItUBce «f aa effefic* recBtlOBed Ib the leetien vrlthost * compUtnt Is Ule^Bl — f-or 
definition of 'complaint jfcs.4(A)and Notes thereto and Notes to s 190 A charge of defamation not 
contained in the complaint presented to the Magistrate but added subsequentlj by the Magistrate upon state- 
ments made b) the complainant in his examination under s 200 (whether of his own accord or in consequence 
of suggestions from the Magistrate) is not a legal complaint made by an aggrieved person avithm the meaning 
of s. 4 (A) and this section so as to enablethe Magistrate to take cognizance of theoffence 10 A S9,5A 23X 

~ not/r»na/<7f»^ amount to defamation and a Magistrate 

■ thout a complaint as is required by s. I9S commits matenal 

^ thereon a cnminal prosecution and the High Court can 

mt^ere SP W K 1909«a6Cr L.J ISA A Cnminal Court is not competent to amend or altera complaint 
under s. 501 I PC into one under s. 500 The two offences are distinct and a Court cannot take cognizance 
of an offence under Chapter XXI I P C except upon complaint by a person aggrieved of such offence 
IB P R> 1859 See the new amendment in the proviso auihonzing some other person to complain on behalf of 
a woman or child. 

(0 Substance of the complaint mist be looked to— \^xn^\z\Ta. was made to the Magistrate under 
s. 211 that accused had rnade a false charge against him (the complainant) of poisoning his daughter in law 
witha view to injure his reputation but the Magistrate dealt wfthitunders 500 and framed a charge under the 
latter section to which the accused pleaded and put In his defence and called witnesses and eventually 
appealed against convictioa Held that looking to the substance of the complaint made to tl e Magistrate it 
could not be affirmed that there bad been in the action of the Magistrate an> violation of the rule laid down by 
this section 24 P R. 188L See also 8 P R. 1691 [t is not necessary that a complainant should state preasely 
the section of the Code under which the accused shall be chained. It is sufficient if ihe complainant lays before 
the Magistrate facts which if proved would be sufficient tosustam achnrgeunder any of the sections of the 
I P C referred to in this sectioa It does not matter that the complainant onginallv charged the accused w ith 
an offence under some other section only 29 A. 209 where 1 C L. R. 528 Is followed When the case is properly 
<ince before the Magistrate he may proceed against any person implicated Where in the course of proceedings 
belore a Magistrate against a person of having taken away or kept complainants wife it appeared from 
information obtained by the husband after the institution of such proceedings and communicated to the 
Magistrate that the wife had committed bigamy with another man and the Magistrate thereupon without fresh 
complaint by the husband against the wife made the latter an accused person and the husband proceeded to 
adduce evidence against her of the second marriage, on which she was committed for tnal by the Magistrate. 
Held that the proceedings of the Magistrate were not irregular and such comimttal was perfectly good 
iaL.R.S23. ButrrrS A.233I 29 C. 419 1 10 A 39, 14C. W H 275 and Note 3 to s. 199 

In 8 Lab 375 it was held that it is suffiaent for the complainant to state the true facts In his own lan- 
guage and It IS for the Magistrate to apply the law to those facts Thus where in a complaint purporting to be 
made under ss. 193 and 211,1 PC The Magistrate after bearing the evidence framed a charge of defamation and 
convicted the petitioner under s 500 I P C Held that, provided the complainant personally satisfied the 
conditions of & 198 of the Code the failure in his complaint to mention specifically an offence under s 5oo 


■ I 

3. Abetment taking cognizance of without complaint bad.— A Jlagistrate who takes cognizance of an 
offence falling under s. 494 LP C and any section of die Code under abetment must be held to take cogmz 
.ance of an offence under s. 494 within the meaning of this section IP R.1888 


TbupriT •nwu»dd«ibr Act TVinof 1923 8 51 
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can be gu€n,7 M. C, R. 182 at p 187} 3 C. V. N. 17. A complaint against a public servant^cf, the Chaini^n 
<rf a Municipality must be dealt with in the same manner as any other complaint The question of the 
applicability of s. 197 to the case should be postponed until after the complainant has been examined on d^th 
in accordance with lau, 3 C. W. N. 17. 

24. Non>conipllance with terms of GoYerntneot Order vacates Jorlsdlction.— Where the Li^^l 
Government directed by its sanction that the accused public servant should be prosecuted upon such charged 
Mr C might be prepared to prefer against him, and there was nothing on the record to show, nor dl^^ 
otherwise appear that Mr C had preferred any charge against, or taken any part in the prosecution of 'he 
accused public servant, the High Court quashed the conviction of the accused as being without junsdictfOt> 
8 B. H. C R. Cr. Ca. 32. The person by whom the (a'osecution of such Judge or public servant is to be conduct^! 
cannot delegate his authonty to anyone else, unless specially authorized so to do When the Government gi'^s 
specific direaions as to the person by whom and the manner m which the prosecution is to be conducted, 'he 
Court has no jurisdiction to entertain a charge preferred otherwise than in accordance with such directioa 


Y.-SUB-SEC <2)— POWER OP GOVERNMENT AS TO PROSECUTION. 

25. Local Govcrsment can specify any Court for trial of pnblie servant irrespective of Jariiil’^' 
tlon — ^ In 4 L. B. R 265 = 8 Cr L. J 70, it w as held that the pow er given in s 197 (2) of the Code ov 

the general rule contained in s 177 Assuch the Local Government was entitled to specify any* Court for fhe 
tnal of a public servant, charged wiih offences under ss 162and 164,1 P C, committed within the junsdiciio'’ 
of the Judicial Commissioner of Upper Burma and that a Magistrate within the jurisdiction of the Chief Coi”! 
of Lower Burma who refused to receive a complaint presented by the Government Advocate, Mandalay, err«d 
in holding that he had no power to leceue the complaint’ 

26. Specifications of Court Is net subject to control of High Court— The power of Government 
specify the Court before which the Judge or public servant shall be tried is not subject to the exercise of tbe 
general power of the High Court to iniisrer a cnminal case— wife s 526 (7> 

27. Yaltdity «f joint trial of a Judge and one net a peblte servant, when sanction specifies * 
partienlir Court —K «i Subordimte Judge was diarged under ss 161 and 1 P C.. and not a publ'C 
servant within the meaning of this seaion under s 164, 1 P C , abetted by K. The Local Government in tP* 
exercise of its power under this section, specified the Sessions Court at Telhcherry as the Court which shou'« 
try both the prisoners and as Mr Cox, the permanent Judge, was disqualified to try this case by reason o' 
having taken a special interest in launching this prosecution, Mr Irvine was appointed the Officiating Sessions 
Judge of Tellicherrv By a subsequent Government Order Mr Irvine was appointed Additional Sessions Jud^ 
of Tellidierry On the conviction of both the prisoners, it was objected in appeal on behalf of SfiJ th*' 
Government having designated the Sessions Court of Tellicheny as the Court which should try the case and ^ 
Additional Sessions Court being a Court eniirely distinct from a Sessions Court, Mr Irvine had no jurisdictio’' 
to try the case , and («} that Government had no power to speafy the Court which should try .S' he being nv* 
one of the class of public servants referred to in this section //f/d, though there can be only one Session^ 
tCrttnloT eadn Sessions division 'I’neie may te more tban one ^udge lor eadn SiS>v>uks Cwsv vlia-t- ds® 
appointment of Mr Irvine as an Additional Sessions Judge did not constitute an Additional Sessions CouT 
and that as an Additional Sessions Judge has junsdiction to try only such cases as the Government migh* 
refer to him under s 193 Mr Itvine as Additional Sessions Judge of the Court ol Tellicheny, hid jurisdiction 
to try the cases against both Afanil S Weir 11, 215. 

VI— REVISION. 

28 Power of High Court to revise orders under thii section — Having regard to s. 439 the powers ^ 
the High Court Appellate and Revisional are coextensive and s. 195 does not confer onnn Appe ate 
any authonty in respect of an order made by a Subordinate Court under this section, 26 C. 852 The ^i ou 
iherelore refused to interfere under s. 439, but affinned its power of interference with orders of u r ina 
Courts made under this section under s JSoi /he Charter Act. 


I*rosecution for 
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famition and offences 
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198. No Court shall take cognizance of an offence fvUing under 
Chap XIX or Chap XXI of the Indnn Penal Code, or under sections 49J 
to 496 (l>oth inclusive) of the same Code, except upon a complaint madd 
by <!omp person aggrieved by such offence 
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« ♦* Pro\ndcd thit where the person so apKne%cd is a womin who according to the 

customs and manners of the countr\, ought not to be compelled to appear m public or wliere 
such person is under the ngc of eighteen >cars or is an idiot or himitc or is from sickness or 
mfirmity unable to make i comphmt some other |Krson mnj, with the Icnve of the Court mike 
a compUint on his or her behalf ' 

Ne(e><— 1 Chap. XIX— (3/ Urtathtt of Contracts of Service Chap. XXI— ty Def imat on 

Sections 49J— ^96 relate to offences against tnarrsage 

X. Taking eo^ixance of an effue* retctlOBCd lathe leetlon wlthoata complaint fs Illegal —For 
definition of complaint jcr s. 4 (i) and Notes thtreto and Notes to s. 190 A charge of defamaiion not 
contained in the complaint presented to the Magistrate tut added subscquentlj by the Magistnte upon state- 
ments made b) the conij lainant in hfs examination under 8.200 (whether of his own accord or In consequence 
of suggestions from the Magistnte) is not a legal complaint made b> an nggriexcd person withm the meaning 
of s. 4 (A) and this section so as to enable the Magistrate to tike cognizance of the offence 10 A S9;3A 233. 

■ ' • — - -v'- _~i not /nr /a /hrie amount to defamation and a ^fagistrate 

thout a complaint as is required by s t9S commits matenal 
thereon a criminal prosecution and the High Court can 
■ *1 I Court is not competent to amend or alter a complaint 

under s. SOI I P C into one under s 500 The two offences are distinct and a Court cannot take cognizance 
of an offence under Chapter XXI 1 P C except upon complaint by a person aggrieved of such offence 
18 F R. 1889 See the new amendment in the proviso authorizing some other person to complain on behalf of 
a woman or child. 

(i) Substance of the complaint must ^e looked to— A complaint wris made to the Magistrate under 
8. 211 that the accused had made a false charge against him (the complainant) of poisoning hts daughter in law 
with a X lew to injure his reputation but the Magistrate dealt withitunders 500 and framed a charge under the 
latter section to which the accused pleaded and put in his defence and called witnesses and eventually 
»».»!. '^tance of the complaint made to the Magistrate it 

Magistrate an> violation of the rule laid dow-oby 
f % ecessary that a complainant should state precisely 

the secDon of the Code under which the accused shall be cha!^:ed. It is sufficient if the complainant lays before 
the Magistrate facts which if proved would be sufficient to sustain a charge under »ny of the sections of the 
I P C referred to in this sectioa It does not matter that the complainant originally charged the accused with 
an offence under some other section only 23 A. 209 where 1 C L. R Sli i^ followed When the case is properly 
once before the Magistrate he may proceed against any person implicated Where in the course of proceedings 
before a Magistrate against a person of having taken away or kept complainants wife it appeared from 
information obtained by the husband after the instiiutioo of such proceedings and communicated to the 
Magistrate that the wifehadcommitted bigamy with another man and the Magistrate thereupon withoutfresh 
complaint by the husband against the wife made the latter an accused person and the husband proceeded to 
adduce evidence against her of the second mamage on which she was committed for trial by the Magistrate. 
J{eld that the proceedings of the Magistrate were not irregular and such committal was penectly good 
i C. L. R. 523. But see 5 A 233 , 29 C. f 19 1 10 A 39 , 1* C W N 279 and Note 3 to s. 199 

In 6 Lah 375 ii was held that it Is sufTaent for the complainant to state the true facts In hfs own lan- 
guage and It is for the Magistrate to apply the law to those facts Thus where in a complaint purporting to be 
made under ss. 193 and 21 1 I P C The Magistrate after hearing the evidence framed a charge of defamation and 
convicted the petitioner under s 500 I P C Held that provided the complainant personally satisfied the 
conditions of s. 198 of the Code the failure in his complaint to mention specifically an offence under s. 500 
J P C. did not restrict the Magistrate Irom taking *cognirance under that section. 


8. Abetment taking eognlxanee of wlthoat complaint bad.— A Magistrate who takes cognizance of an 
oBence falling under s. 494 L P C and any section of the Code under abetment must be held to take cogr 
jnceof an offence under s. 494 within the meaning of this section IP R. 1838 
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4. Pablic serYanl complaining of defamation.— The loilowtiig order Ins been passed hi the Govern* 
ment of India in regard to a complaint by an officer of Government. 

No officer of Government is permitted to ha\e re«>urse to the Courts for vindication of his publicacts 
or of his character as a public functionary from defamatoiy attacks upon it, as it is for the Go\ emment to 
decide in each case whether the institution of proceedii^ is necessary or expedient The Local Government 
will decide whether the circumstances are such that the Government shall bear the costs of the proceedings 
cimI or aiminal.or leave the officerto institute the suitor prosecution at his own expense, and in the latter 
case It will also determine, in the event of the matter |>eing decided by the Court m the officer’s favour, 
whether he should be recouped by the Government the whole or any part of the costs of the action m 
connection with this subject {Government of Indta,^th September, It may be added that all officers of 

Government have been forbidden, without theoffiaal a>nsent in writing oi the Local Govemment under 
whom they may serve, to communicate to the press any expfanation or defence of their official conduct 
{Government of Indta,2Qth May, 1900) 

5. Who Is a person aggrieved by defamation depends upon eircamstances,— It is impossiUe to 
lay down any inflexible rule determining for every case whether the complainant is a person a^neved by the 
offence alleged withinthe meaning of thissection. It must bedetermmed ineach case according to its own 
circumstances whether the complainant can be said to be in a legal sense a person aggne\ed Where the 
complainant is the head of the family, his son a lunatic and the daughter in law is living under his protection 
and ail allegation is made to the effect that she was taken away to her father s house and married to another 
person, the offence, if true, seriously affects his reputation and status in society Hence the father in law is 
the person aggrieved within the meaning of this section and is competent to institute a complaint Cmevanee 
referred toiath^woeds "pereon aggneied”m tins section does not contemplate any Unciial sentimental 
ghevance It must be such a grievance Uiat the law can appreciate , it must ht a legal gnevance and not a 
stale proratxone voluntas reason { per Mukbrjee, ] ), 3 C It. J. 38 s 3 Cr. L. J. 187 where 2S B 191 {F.B ) and 
32 C 429 are referred to and 10 B. 340 explained, 1914 H. Iff. N. 391 «= 19 Cr. L J. 397. Where certain allega 
tions in a newspaper against A and others found to be true as regards A though untrue as regards the 
others, held A was not a person aggneved by the publication of the allegations, 1914 M. W. N 351-»19Cf.. 

L J 397. In cases of defamation, the words person aggneved must be treated as equn nlent witli the 
expression • person injured, the object of the secuon apparently being to limit the right pf complaint to the 
person who suffered injury 1 Bar SB. 617. 

6. Borne person aggrieved ’ u not limited to the person defamed. — (t) When an 



(ii) Son. As regards his capacity to institute cnmioal proceedings under s 499 I P C, the Allahabad High 
Court m 1893 A. W. N. 207 held that a son is not m the same position with respect to his moUier as a husband 
is with respect to his wife and he cannot therefore lodge a wmpUint for the alleged defamation of his mother 
(m)Brother But this view was not accepted by theCalcutta HighLourt which remarked ‘ A Hindu fad} 
living with her father, her brother or her son is a member of his family , and her reputation is bound up with 
the reputation or the person in whose house and under whose charge she is living If any imputation is made 
against her character, that would affect as mucli the relau\e with whom she is living as herself,’ and therefore 
having regard to the arcumstances aud conditions under which people live in Bengal, the brother of a Hindu 
widow who was defamed and with whom she was living, was held to be an aggrieved person competent undCT 
this section to lodge a complaint 32 C. 429. In this case the Bombay I ull Bench view, in 23 B ISf wis dissentea 
yro.n and 18 M. 250 dwfwguJiArd {iv) Fathernn-laur 3 C L. J. 38 = 3 Cr. L. J. 187 noted above 

9 Lah. 301 ; 22 M. L. J. 746. 

7. Manlclpal President not person aggrieved when his sabordlnatei have been defamed.- When 
certain newspaper-comments, alleged to be defamatory, were made against the Health Officer an is “ ^ ‘ 
nates who were all subordinate to the President of the Mumapal Corporation and the latter o cer o ge 
a complaint vontending that he was responsible for the efficient discharge of their duties by his su 
officers and that his credit had been injured held that assuming the statements w ere of tli* subordinate o cei^ 
they were not defamatory of the complainant and that he was not therefore a person aggneved withm r 

meaning of this secti m though he was responsible for the efficient administration of the Health Department, 

38 M 43. 
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B. Person a^rieved In reipeet of bigamy b either the Ant or leeond hsibaod — Iti ilic c (if an 
offence under st'it I P C, the husUnnd of tlit woinm i-* Iht {KrsDM ARBrieved 2# C. SJfl riio moili«;r of 
a minor hu3band cindot be regarded as the person nggrtt.\eit fJie luiHhuid idono cm tinko siicli n comphinf 
Velr It, SSI. aldo 10 B. SlOt 1 C. L. R. 933 ( S5 A. 1S2. Tlic f ither of illhcr ci| the liiistt.ind'* h not a )>ersoir 
aggrieved, S3 A. 7S| the father of the girl is not a |>crton aggrieved iSCr. L. J. 304 (Mad) Itrothtrof tin* 
huslund IS not a person a^rleved, 11 0 & 14S «■? Cr. L J.437. The brother of a f m uic, whose wife is cli irgcd 
widi Imingcommiled bigam), h not 'i person iggriextd by eudiiiffcnix’ wllliin tht. mtindig of tills section 
10 B 340 ; 1 C. L. R. 933, nor is tlic brother of the secoml liuslniid, 39 A. 133. 

9 Abetemeot of proiecotloai for defamattoa oa death of complainant.— Since the ofTeiicc of def im • 
tion iscompoundible without tlie permHsion of the Qiiirt bciorc cotulction, and even after eoiivicllon with the 
permission of the \p]^IIatc Court, the death of the comphinint during the course of crinilnii proceedings for 
deiaiintion lias the effect of terminating those proceedings, 112 P. L. R. 1008 b 10 P. R 1908 ■■ 7 Cr L J. 300 nt 
p. 393. 31 C. 993 (F.B ). 

10. No complaint for defamattoa woafd lie agala«t a wftneii —A witness ciiuiut t>e prosecuted for 
datamation in respea of statements mide by him in i jiidia'il proceedings ns they arc privileged, nur can the 
witness be sued in tort 17 B. 137 and 973 1 18 M. 339( 11 11 477 ( 38 0.794. Rut if a witness mikes a stilcnient 
irrelevant to the matter under inquiry or tnif, inalicioiLst) ind not in rept) to i (|uestIon (Hit to him, he is n )( 
protected irom prosecution for defamation, 33 C. 796. 

199. No Court shall take cogni/anci of an oflence under section 497 or seetlou 408 
Prosecution for adul Penal Code except upon i coinpliint rnidi !>> llit husband 

ter> or entiang a of the woman, or in Iiih alr>cncc, * ' made with flu le-avc of the Court ” by 
married woman. pers-on uho had care of such woman on his l>thalf at the tinn when 

Htieh offence was committed 

t " Provided that, where such husbund ts under the i^'c of eightii ii years, or ts in idiot or 
lunatic, or IS Irom sickness or infirmity unable to make a complaint, somtotlur person may, with 
tlie lea\e of the Court, make a compUint on his behalf " 

Note.— The Select Committee say *• We note that tlie case of tlie alisem husband with in view of tfie 
amendment proposed in the Bill be provided for twice. Unders 199 of the Code as it sunds any person who 
had care of the woman on behalf of the absent busbaml at the time when die nffenct; was committed can 
nuke a complaint Whereas under the proviso any other person may, with the leave of the Court make u 
complaint We think this was probably an oversight We have therefore removes! the c.Lse of absence from 
the proviso and provided in the mam seaion for the leave in the Court lu tii** os^ where the husband 
i>> absent 

Notes.—!, b. 497, 1 P C, deab with adultery s 49« I P C pfovid»-ipunishment for enticing or taking 
auav ordetainmga mamed woman with criminal inient. 

2. Ckwnprttot— 77rc wonf ccxmplitat ta cbn secf/ow atcatA a arniplsmt as dt-i'ined by s 4 

Set pp. 16—19 Therefore an information laid before the Police cannot !>*• regdrde<l as a suilicieiit compLafitt t> 
warrant a convicuon under s. 497 or s. 498, 1 P C 30 C. 910 (F.B k In tins Full Rendi cas»*, Kami-iki, J , was of 
opinion that the word'complaint’ whenever It occurs m this Code means always o^mpfaint as defined m 
« 4(A). Where a statement was made to a \l3gistraie by husband solely widi die ob/jcl of iiiumidating bis 
wnfe to return certain jew-els without having recourse to cnminal (a-ooeedings Ar4/diit sudi a statement did noi 
amount to a complaint withm the meaning oi s. Aaod was oot sufficient to give a Court junsdiction to ivike 
cognizance of an offence under s. 498, 1 P C IS Cr. L. 3. 466 (K J. See aWt t k. 9% , "I V 56S,ft>!4«S, 
14 C. 707 and 23 H. 626 \ repomo the Police cvencrfaojgoizable case is iivt a complaint 17C.P txR •IbS, 

ivt die report of a Policoofficer, 32 P. R- 1910 = 13 Cr.Ifc/.W. .Srralso Notes to s. 

3. CoBrletfea under at. 497, 493, L P. C, vltbout a ipeelSe cenpUbit a« reqelre^ Ivy thik ucctfen 
HlegaL— A oonvicuonh^ an offence under s. 4<»S L P C, without a complaint b\ they>er«Ofv Tt'erTc^l to in thiv 
s-ction is Illegal Weir II, 233 , 31 B. 218,4 P. R. 1858, S3 P. B. Iil0 = l3 Cr. L.J «l( W ^1. 9l0 (T^\ 

are not empowerol to »ke cognizance on a Police Report. S3 P. R. 1916 It Ce U vl W; U B R vlftiSi 
(4tJi qaarteri J93= 14 Cr. L./, 284. 

• yb« iruf4j> {• |i»rrt«4 cooiBM m*n aaifi 4r Art XSTfll «!!*:$ 

r ft- H'tyi Ly zvni c.f jaa. 

n 
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(0 Is it necessary that the specific secboHs should be i/ienltoned t» the complaint ons it sufficient tf 
the complaint mentions all the facts Vi the section is a complaint by the husband 

, fne T T> r — * ” r criminal charge of adultery IS 

withlaw, S A.2U;29&415 

■ ' . ‘ ■ nmencement of the inquiry no 

charge was formulated against accused under & 498 I P C On examination of complainant, who was the 
husband of the woman concerned, certain statements in his deposition disclosed an offence under s 49S, and 
the accused was acquitted on chaises under ss 366 and 379 but convicted of an offence under s 49S Held, that 
the conviction must be set aside "as the husband, being the aggrieved person, hid not taken the initial steps by 
means of a complaint to a Magistrate, before the latter could take cognizance of the offence under s 498 and 
bad made no complaint to the Magistrate as required by Jaw, li Bon. L. B. Ill = 13 Cr. L. J, 287. Jn 23 P.B. 
1895, It was, however, held that it is quite sufflaent lor the husband to state the true facts in his complaint with 
out mentioning the section or e\ en mentiorung a wrong section see also 25 A. 209 ; 1 C. L. R. S23. 

(n) Husband appearing as prosecution ‘Sutneis ts not a compliance with the The circum- 

stances that a husband appears as a witness for the prosecution in the case of rape against hiS wife cannot be 
regarded as amounting to the institution of complaint within Die meaning of this section, S A. 233 followed ih 
37U.61;1I) A.39}29C.I15, 18S1 A. W. N. 112; 1882 A. W. K.185. During the course of a tnal for an offence 
unders 366,1 P. C , the husband who was examined as a witness stated that he wished the accused should be 
prosecuted for committing adultery, held that such a statement was a complaint within the meaning of s. 4 (A) 
and 1C L. R. 523 and 23 A. 82 were not followed, 33 A. 276 11 A L. J. 233 = 17 Cr. L. J. 72. 

(ik) Does complaint include examtnahon Where a complainant made a case against 

the accused specifying ss 368, 397, 330 and 497, 1 P C, in his complaint, and when examined under s 200 he 
said that the accused had kept his wife hidden andi had enticed her away, the Magistrate found him guilty 
unders 498, but the Sessions Judge on appealquashed the conviction and sentence, holding that it was not 
enough that complainant's subsequent evidence disclosed an offence under s 498 held, that the word " com 
plaint used m this section must be taken as including not only a written complaint, but also the examination 
of the complainant, at any rate prior to the issue of the process, Rataalal 581. But in II Bom. L R. Ill = 1 Bom. 
Cr. Ca. 83sl3 Cr. L. J. 287, It was Ar/(f that the statement by a husband in his deposition is not a complaint 
It has also been doubted w hether the formal assent of a husband to a charge of adultery added at the end of his 
deposition is a proper compliance with this section, 31 W. R. 18 , 10 P. R. 1883. See Note to s 190 

(/f) On a complaint under ss 494 and 498, no jurisdiction to try unders 497, 1 P C— A complaint of 
an offence under ss 494 and 498, I P C , does not involve a complaint of an offence under s. 497, 1 P C, and 
a Magistrate has under this section no jurisdiction to try the accused for an offence under s 497, when the hus- 
band has complained only under ss 494 and 498, Ralanlal Mil II C. W. N 273. Similarly on a complaint 
unders 497,1 P C , the Magistrate has no jurisdiction to convict under s 498, I P C, 12 C. W. N. 116; 18 P. 

R. 1873. 


(») On a complaint of rape, cannot convict of adultery person charged by the husband under 
s 316,1 P C.may if the CMdence be such as to justify a conviction fora minor offence, and yet insufficient for a 
conviction for the graver offence, be convicted, it was fonnerl> held, of an offence under s 493, 1 P C The 
intention of the law is to prevent Magistrates inquiring of their own motion into cases connected with mamage, 
unless the husband or other person authorized moves them to do so, 20 C. 183 ; 1 C. L. R. 823 But see 27 M 61 
which in exactly similar circumstances disapproved o\ this Calcutta case, following 5 A. 233 and 23 C. 1095 at 
p 1010 where the earlier Calcutta Ruling is and 30 C. 910 where li is dtsltngutshed. If, therefore a 

husband bnilgs a complaint of rape only, the accused cannot be tried and convicted of adultery, 29 C. 115 , 81 
B 218; U.B.R.(1912),4thqnaPtep,p. 195, 14 Bom. I..R. 141 = 13 Cp. L.J. 287 ; 82 P. R. 1910 = 12 Cr. L J. 60. 
Acquittal of an offence under s. 366 I P C , does not bar a subsequent trial for an offence under s. 498, 1 P C, 
which the earlier Court was not competent to try in the absence of a complaint by the husband, 16 Op. L. J. 637 
(B.). Where the complaint was one of theft only there cannot be a conviction under s. 498, I P C, without a 
complaint by the husband under this section, 2 P, R. 1918 (Cp.) 


(w) ridding of afresh charge under s 


498 at the Sessions tnal unwarranted — The accused was 
• ■* C After the conclusion of the evidence to 

. 498, I P C, and convicted the accused on all 

• • Judge was not regular and the nccused was 
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Tiiateriallj prejudiced by the addition:!! charge framed at that late stage The conviction,' therefore, under 
-s. 498, 1 r. C, was set aside and a fresh trial ordered on the other charges, 81 D. 318 1 1< Bern. L. K. Ill 1 Ben. 
Cr. Ca. B3 13 Cr. L. 387 1 39 C. IIS. 

(wi) Does this section Ixmitthe poj.tr oj the AppttlaU Court to oiler the conitelton‘*—^eeU A. 831; 
1 W. R. 15, Vote 2 (li) to s. loS and Votes (o s. 423 

I. Charge of heBie>trespais with latest ioeemmU adsUery reqatrcs ns complaint of hatband --A 
<diarge of house-trespass uith intent to commit adultery, maybe inquired Into nithout the husbands complaint, 
■ffelr 1, 581; 3 P. R. 1877,/rr FiTZPVTKlCk and Livi>s4t, Jj {^uswxiES,] , dissenting) Sec cna/ra 5 M. H. C. 
ILAppx.T. Where the husband charged tlte accused with an offence under s 457, 1 P C, alleging that the 
trespass was with intent to commit theft, but It was found it the trial that the intent was to commit adultery 
with complainants wile, held the conMClion under s. 4$7 could be sustained even though the husband had 
made no specific coniphint of trespass with intent to commit in offence under s. 497,1 P C 23 A. 83; 19 A. 71. 

5. Representation of mioor hesbaad —It was ruled prior to the 1882 Code Uiat a minor husband can 
not be represented by another person for the purpose of instituting a prosecution for adultery, Weir II, 335 Qut 
now It seems but fair that the minor should be allowed to do so acting under the advice of hts nett friend, 
having regard to the fact that the section sjaecially empowers some custodian of the wife on behalf of the 
husband to launch the prosecution m his absence 

8. Heiband'i death— abatemeat of proseeatloo —The death of the husband does not necessarily put 
an end to a prosecution for adultery AU that the law requires is that the prosecution should be instituted 
by the husband. 4 M. H. C. R. Appx. LY. Set also 1 & L. R. 73 <=> 8 Cr L J. 190. 

7. UawUllagoess of hotbaad to proceed with the proteentlea —Where the husband professed himself 
unwilling to proceed with the prosecution and the Assi»tint Sessions Judge thereupon orderd the accused to 
be discharged, the High Court declined to interfere, 5 B H. C. R. Cr. Ca. 37. But m similar arcumstances it 
was held a Magistrate who had made out the order of committal cannot discharge, the High Court alone having 
the power to quash a committal under s 215 4 A 150 See s 213(2) which is new, as to cancelling a charge 
already framed 

8 Harriage mast be strlcUy proved —In all prosecutions for adulterj, under s. 497, I P C, the 
legal mamage of the woman with whom the adultery is said to have been committed, should be strictly proved. 
Neither the assertion of the complainant nor a general admission on the pan of the accused is sulffaent for this 
purpose— C P Cr. Or So 13 'lamage should be strictly proved 7 C. W. H. 113 and there should be neither 
<x>nsent nor connivance on the part of the husband 1 P. R. 1874 Where the complainant had divorced his wife 
previous to making his complaint an order if acquittal under s 498 was upheld 37 P. R. 1879 

9. Right of care-taker Is limited to ‘absence’ of hatband— The words 'in hts absence limit the 
right of the care-taker and Iherelore a complaint oi the care-taker would not give jurisdiction unless the husband 
was absent The absence must be from the place and where a complaint was by a nephew of the husband 
when the husband was bed ridden with paralysis held that tlie Court could not take cagnuance. The Legisla 
ture has mide no provision for the protection of the lunatic, paralytic or invalid husbands, and the word 
absence cannot be taken to include such cases, 3 8 L. R.1S — 9 Cr. L. J. 450 A father in whose custody a minor 
v\ ife is, may complain even if the husband stands by, 17 Cr. L. J, 383 (M ). 

10 Aeqelttal from want of a proper complaint Is no bar to a fresh trial on proper eomplalnL— 

Brother of the husband alleging authority from husband instituted complaint under s 498,1 P C After taking 
evidence the Magistrate acquitted the accused as the toother and no authonty On the husband instituting a 
complaint under s 493 I P C.,held that previousacqrntml wasno bar, 31 A.317. 5Veatsol6Cr L.J,6S7(B). 

II. Cases under ss. 497 and 498 how registered —The High Court of V W P has directed that cases 
under ss. 497 and 493 ought not to registejed as * Ximg Emperor v Accused ' but only as " Prii ok Com 
plainants Accused. — N'lV P Gazette, 1879,/ 123 
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199-A. When m any case fallingunderse<^on 198 pr section 199 the person on tvhose 
behalf the complaint is sought to be made is under the age of eighteen years 
or IS a lunatic, and the person applying for leave has not been appointed or 
declared bj competent authonty to be the guardian of the pei;son of thejsaid 
minor or lunatic, and the Court is satisfied that there is a guardian so 
appointed or declared notice shall be gi\ en to such guardian, and the Court 
shall before granting the application gi\e him a reasonable opportiimt> of objecting to the grant 
ing thereof 


Objection by lawful 
guardian to complaint 
by person other than 
person aggneved 


CHAPTER XVI 

Of Complaints to Magistrates 

1 200. A Magistrate taking cognizance of an oftence on complaint shall at once examine 
the complainant upon oath and the substance of the examination shall be 
complainant' ^ reduced to writing and shall be signed by the complainant and also by the 

Magistrate 

Provided as follows — 

(a) when the complaint is made m writing nothing herein contained shall be deemed to 
require a Magistrate to examine the complainant before transferring the case under s 192, 
X (aa) when the complaint is made m writing nothing herein contained shall be deemed to require 
the examination of a complainant m any case m which the compbint has been made by a Court or 
by a public serxant acting or purporting to act m the discharge of his official duces 

(^) where the Magistrate a Presiden<^ Magistrate such examination may be on oath 
or not as the Magistrate in each case thinks fit and need not be reduced to writing, but the 
Magistrate may if he thinks fit before the matter of the complaint is brought before him require 
It to be reduced to writing , 

(c) when the case has been transferred under s 192 and the Magistrate so transferrmg 
It has already examined the complainant the Magistrate to whom it is so transferred shall not be 
bound to re-examine the complainant 

Hotel —1 The proviso t(aa) to this section has been newly added to this section with a view to 
disi ense with the examination of the complainant wheitt he complaint is under s 476 {see Select Committee 
Report 1916). 

2 Proceeding of Uiglatrstei not empowered.— As to the effect ot a Ma^strate not emjwwered 
in that behalf erroneously and m good faith taking cognizance of an offence on a complaint under s 190(1) 
cl (fl) see s 529 (e). 

S. Taking cognliance — A Migistrate takes co{,iiizanceoi a complaint uiiders 190(l),(<i) Vote 3 
thereto A Magistrate is bound to take cognizance see Note 16 under s. 140 

4. CompUlnt.— For definition sees 4 (A) andfor whatis or is not a compUint s<’e' 2— 12 there 

under and Notes under Heading II under s 190 The provisions of this section and s. 203 do not appl> to 
applications under s 552 for restoraUon of abducted females when no offence is alleged 4 Bom L. R. 609 

S Complainant— who may complain See Notes 3 a id 14 under s. 190 
(i) Comptaint tn t st\te prosecution authon ed under s 196 — See 33 C. Hi , 32 ** 3. Note 7 t 
196 and Note 11 at p 9 _ 

• Ad4-) br Act XVIII of 
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CUu.. (a.) baa hwn add.d Ir lb. < nm na1 Prrcwlu » (Ainrnd«.«tl AH l«I 



SS 199-A — 2003 OF COMPLAINTS TO MAGISTRATES 501 

S OrdlBftrllp cempUlAt mait be presented U peiiba.— The words ‘at once' dearly Indicate that 
ordinarily a comphlnt must be presented in persoa A complaint should never be accepted whiA is not signed 
bj the complaia-int and is not preferred by a person duly aulhorited to prefer that specific complaint, 40 C. 92. 

(I) Muihtyar cannot present *A compUmt under ss. 408 and 409, 1 P. C., having been 

presented by the complainant’s Muklityar instead oi by the complainant herself who was not present m Court, 
held, that the Magistrate was Justifietl In dismissing the complaint, as he had no opportunity of examining the 
complainant as required b> this section, Ratanlal 6M. But it is not necessary for a Magistrate receiving a 
Police report to treat the reporting office as a complainant, 9 L. B. R. 146. 

(II) Agent may present Where sanction to prosecute has been accorded to a particular 

person, the prosecution might be initiated cither by his heir or by any person specially authonzed, but, in the 
latter case, the Magistrate is bound to record the authority of the actual complainant, even though the 
Magistrate be a Presidency Magisirate to whom d (6) of this section applies No summons could lawfully 
issue on the accused until the complainant s authority had been exhibited and recorded, S2 C. 469. See also 
8 C.W. N.797. 

7. fiectlou 200 — 20S mast be ibrleUy complied with.— Ss. 200—203 should be read together, 14 C. 111. 
The jirocedure laid down by these sections must be stnctly comphed with. See 11 A. L. J.921=3 15 Cp. L. J. 21, 
188IJLV.M. 47; 10 H. L.T, 120 » 12 Cr. L. J. 453; 10 a V. R. 773 3 Cr. L }.4T1; SO C. 923; 9 & W. N. 199; 
8 C. w. M. 810 : 17 Cr. L. 3. 398,(C.) 

(») Afagutraie must deal wdh the comptatni as provided by Mu Chapter and cannot refer to Police 
under s 1S6 (3).— On the presentation of a complaint the Magistrate has no option of either taking cognizance 
inthemannerprovidedbythisChapterorofreiernngtothePohceformaestigationunders ISS (3V It is his 
duty to Immediately pirocecd in the manner laid down in this Chapter (1911) 2 M. tS. N. 71 « 10 M. L. T. 120 ■■ 12 
Cp. L. 3, 45X The case in 30 & 923, it wns explained does not pronounce any opinion on the legality oi the 
action in not proceeding as laid down by s 200 but merelj considers the effect of his omission on the legality 
o! orders subsequently passed under ss 200 and 476 

(i») Cannot refer to a superior MogutraU for orders —A Magistrate who receives a complaint and 
examines the complainant must deal with u himself under 8. 203 or 8 204, and cannot send it to the District 
Magistrate for orders, 40 C. V. N. 1085. Where a complaint against a Police-officer was preferred to a Deputy 
Magistrate who having examined the complainant, put the case up before the Distnet Magistrate and the 
Utter officer on the strength of a report from the District Superintendent ol Police dismissed the complaint 
under s 203, without even examining the complainant, Ar/if that the provisions of ss 201 and 202 nothaving been 
complied with and the complainant not being examined by the Magistrate who dismissed the Icomplaint, the 
order of dismissal was wrong and illegal 9 C. W. M. 199 =>2 O. L. J 91. also 5 C.TI. N. 843 ; 39 C. 1041. 

(III) Magistrates eannol decline jurtsdieiion andrefuse to entertain eoinplaint—\ Magistrate cannot 
decline lunsdicUon because the oflence complained against is cognizable by the village headman, 7 U. H. 0. tL 
Xppx. XXXI =■ Welp, II 23T. A Magistrate cannot refuse a summons to a complainant, even in a case m whidi 
the charge might have been made to the Police in the first instance, 14 V. R. 35. A complaint properly laid 
under the Indian Penal Code should be investigated even if the case be one in which a civil action will lie, 
10 V. R. 40. But where a complaint is purely of a civil nature and discloses no offence, the Magistrate may 
refuse to entertain it An order directing the petition ol complaint to be filed le , to be shelved In the office is 
Illegal, 16 W. R. 58. 

8. Object of exaiaiaatlea li to aieertais U there b a prima laeie cate.— The obyect of the provision 
IS to prevent the Issue of process in cases where the examination of the complainant would show that the 
complaint was clearly false, frivolous or vexatious and that further proceedings would tend merely to harass 
unnecessarily an accused person and waste the time of the Court 11 P. R ISlls 1(5 F. L. R. 1911 » 12 Cr. L. 3. 
217} 10 A.L J.79«13Cr. L.J.70I. 

9. Examination ol cempltln&nt how to be made. — A crois-examuiauon of a complainant by a Magis- 
trate taking cognizance of a case on the depositions recorded by another Magistrate is not a sufRaent 
complnnce with law to enable the Magistrate to deal with the case under s 203, 80 a 921 See 13 B. 600 as to 
whether a Magistrate can cross-examine .a complxinanL The prescribed mode of ascertaining what a complaint 
is, is to examine the complainant and reduce his examination to writing, Velr II, 237. Care should be taken in 
conducting examinations of comp'ainints unde' this section to make the inquiry sufTiaently full to enable the 
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Magistrate to judge whether there are any grounds fc>r proceeding— C Cr, Or, p 14 The examina- 
tion of the complainant is not to be a w»cre >&r7«,^but an intelligent inquiry info the subject matter of the 
complaint, earned far enough to enable the Magistrate to exercise his^urfg^mrnf as to whether tliere is or is not 
sufficient ground forproceeding, WUkins 2. 

In every case the. complainaiii should be examined intelligently m such a mannecas to enable the 
Magistrate to determine whether there ts prtmu /aete Isnffiaent ground lor proceeding The mdismminate 
Issue of process almost as a matter of course encourages Wise, fmolous and lexatioits complaints andresulUia 
^enous hardship to a large portion ot the persons accused, besides wisting the time of the Courts SpeaaL 
caution should be used when several persons ate accused at once and in cases where it appears dial there 
is dispute between the complainant and the accused about a mitter which should be decided by the Ciiil 
Courts. Magistrates should also bear m mind the provisions of s 93, 1 PC and apply them reasonably to the 
complainants before lliem, with reference to the position in life of the parties concerned and the habits oi the 
class to iihich thej belong The law requires that the complainant shall be examined “ a/ . The practice 
of fixing a future date for the examination of a complainant IS absolutely prohibitei^C* P Cr Cif, Piirt 
No 14 

(f) Ciui comptawant be examined on comintssion^'-Pt. commission cannot be issued for the ex- 
amination of a complainant, inasmuch ass SOt relates to commissions for the examination of witnesses, .and in 
the preliminary stage of proceeding a complaiiiaht is not a witness but a complainant, 10 P.B. 189^ Contra 
42 C. 19, where it was held that the terms of s. 503 are xci^ "ide They refer not only to an inquiry and a tnal, 
but to any other proceeding The section autlionzes the examination of 'iny witness and a complainant is 
certainty a witness. 

(ii) effect of omxssto/t to (akc the stgnalure of the eomplotnanl.— The omission to take the signature 
of the complainant vitiates the record and Cannot be cured by s S37,sothata coniiction cannot be had under 

s. 193 I P C, in respect of two contradictory staiemeuta, one made under this section but not signed, and tlie 

other made while examined as a w itnes^ 6 & W. N 840 

10. CompUinaat matt be examlaed at once— It attestation er eomplalat on oath taffielent? It i». 
the Magisiratea duty at once to e\amine the complainant on oath and reduce the substance of that exam 
mation into writing It is his duty to find out whether there ts any matter which calls lor inxesligatiou by a. 
Criminal Court 10 A, !<■ J. 79 = 13 Cr. L 3. 704 On presentation oi a complaint tlie Magistrate must examine 
tlie complainant upon oath and reduce or cause to be reduced the substance of that examination to wnung 
and that writing must be distinct from tlie complaint Merely calling upon the confplainnnt to attest the 
compbint on oatli IS not suffiaent coniplxince with the law, 18 A. 221. In distinguishing the case in 9 A. 666, 
the High Court observed ‘ that llie case was of an exceptional character The coniplaini was made by an 
Englishman against an Englishman Tlie .contents of-the complaint, which was drawn up in English had 
evidently been drawn up with a greit deal of care and not m the way in which complaints aye so often prepared 
for the Courts of Magistrates Except wlieft the complaint, is in writing and he transfers the case under s. 192, 
the MagisUate taking cognizance of ihe offence is bound to examine the complainant, and then he can either 
issue a summons to the accused or order an inquiry under s *02, ordi*mi53 the complaint under s. 203 IS C. 331- 
i’et also 6 Bom. L. R. 662 ; 33 M. 606. A Presidency Magistmie need e-xamine the complaint, only whenthe 
complaint I'j oral and he transfers the case under s I92, 2 P. R. 1912 =* 11 P. L. R. 1912 =a 12 Cr. J 339 In 
6Boni. L. R. 662 it ts stued that when a complaint is in wnling and is sufficiently clear, it may frequeutly be n 
sufficient comptnnee with s. 200 it the Aiagistmte reads it oxer to the complainant and the complainant is on 
oath asked to subsatbe it It isonly when the wntten comphiiit is obscure or vague, tliat the SHgistfaie »» 
bound to examine ihe complxinani at sufticvem length for the purpose of clearly ascertaining tlie allegations oi 
which the complaint is made. 

11. Effect of omlstlon to examine complainant —(i) Cannot dismiss complaint — exxmimiion ^ 

a complaint is cot a matter of form, and when a Magistrate dismisses a complaint without ^ 

examination himself, the omission IS X material one and lie does wbxt he hasno authont) todounderthe 

U B R. (1910) 1. 73 =, la Cr. L. J. 383. here a Magistrate, betore whom a complaint was bid, dismissed the 
comilami xnd s inctioned proceedings against the eomplxinant under s. 182 , I P, C., without examining tie 
complainum ur the wiinesses named by him but only on -i companson of the complaint and the papers, 
lonnecied with x comp! lint tim prevloustj been madeat a Pohce^tation Jleld tint the proceedings were 
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irregular and must be quashed, and tlie Magistrate should be directed to re-open the inquiry and examine 
the complainant, 4C.L.ft>lSL 5eralsQ 17 W.lLJ. Dismissal ot complaint duhout exarnination will be set 
aMde 30 C. 933 ; B C. V. N 199 { 3 C. W. H. 17 1 26 Baim L. R. ISS. 

(ii) Cannot Ttjtr for inquxryattd report underi I'HfL—See Note 10 toj 20i Unless a complainant 
IS duly examined, inquiry and report under s 202 cannot be called for and U made, are made w ithout junsdiction 
and cannot form the basis of any further action 27 C.921{ 4 C. W. M 305; 1900 k. H. N 189 {2 P. R.1912 =. lip. 
L.R. 1912>=«12 Cr.L.J.S39. 

(m») Cannot usue Process for appearance of tfffarri— Process issued To the accused without 
examining complainant may be set aside, 17 C. W. M. 419 II Cr. L. J. 76. Where a Magistrate summoned the 
accused before examining the complainant, it was held that he had misconceived hts duty m supposing that it 
w as not his business to examine the complainant, 1844 V. It 37 ; 4 H. H. C. R. 162, But where an accused person 
appears xoluntanly before a Magistrate to answer a charge, the want of a complaint on oath, necessary for 
the issuing of a summons or warrant becomes immaterial. 3 B. H. C. R. Cr. Ca. 29. 


(»!') Coiling for report from accused before examtmng eomplatnant—l\. is an irregular proceeding 
on the part of the Magistrate to call on the per^n complained against to submit a report as to the Qtith or 
otherwise of the allegations made against him, at any rate, this should not be done before the complainant has 
been examined, 3 C W, N. 17 ; B A. 666. A presented a complaint to a Distnct Magistrate against a hrst'dass 
Magistrate ior hts having used certain oSensu e words dunng the course of an inquiiy , which A alleged amounted 
to defamation The Distnct Magistrate expressing himseli saushed with the report of the first-class Magistrate 
rejected ^ r complaint without examining him. //r/d, that the action of ihe Distnct Magistrate in calhng for 
the report was not proper, and thTt in any case he ought to have heard the complainmt and his witnesses before 
acting upon any statement made m the rei>ort b> the person complained against, Rataalal 934. 

(t») sanction can be granted for prosecution under s 21), / F C— Where a complainant 
presented a petition to a Magistrate impugning the conectness of a report made by the Police regarding proceed 
mgs institute by him at the thana, held the oomplatnt to the Magistrate ought to have been dealt wl A under 
this section and the complainant examined, before any order can legally be made for the prosecution 
of the complainant under s 2111 P C, 33 C. 1 1 iO C. W> H. 773 s Cr. L. J. 471 ; see also 14 C. 707 ; 27 C. 921 ; 
4 C. V. N. 303 ) 8 C.W.M.254}7 H. 293) 22 B. S96 , 15 A. 338( 2 p. R. 1913» 11 P. UR. 1912 a*12 Cf.L.J. 539; 
16 C. W. K. 95 ) 26 Bom. U fL 16X 

Where a complainant prefers a criminal charge before a Magisuraie who neither examines him on 
oath nor takes downtus statement fii writing, he cannot be proceeded against under s 2)1 I P C even if the 
diarge turiu. out to be a false one 26 Bom. U B. 490 


(w) When omtssiOn amounts to mere trregulanlp a Tahsildar sent a yadast Vs a Magistrate 

charging a person with an oQence under s 174 I F C . it was held that tlie omission of the Magistrate to 
examine the Tahsildxr was but an irregularity curable b> s. S37, 11 H. 413; 19 C. W N. 55. Every Magistrate 
who takes cognizance of an offence upon complaint should as a nutter of ordinary practice forthwith examine 
the complainant on oath and reduce the substance of his examination to writing and make the complainant 
sign the same This is a very salutary provision of law and Magistrates should be careful sUicdy to observe it 
in every c.ise Where however, the complaint was preferred by a responsible public official was reduced to 
wnting and signed by the said official and was accompanied with a formal sanction by the Local Government 
for the prosecution of one of us servants and the accused person was actually convicted, /ir/d the Magistrate s 
failure to examine the complainant on oath had not in any way prejudiced the accused or caused a failure or 
miscarriage of justice and that the lire gulanty had been covered by s 527 (a), (9 A. 666, 11 M, 443 and 63 P. B. 
l901/<>//<»a’rd) IIP.R 1911«-146P L. R. 1911^3 iaCr.L. 2. 217. Omissions to examine complainant is a mere 
irregularity, 15 Cr. L. J. 649 (Bind) , IS A. U J. 840. But in 43 M. L ]. 710 it is he/d that omission to examine 
the complainant under s. 200 is a senous irregulanty justifying interference in revision by the High Court. 
But 46 C. 607 holds that a Police report in a non-coguzable case is eiilier a complaint under s. 4 ora Police report 
within s. 190 (I) (d) and the Magistrate has tunsdiction to take cognizance of an offence under s. 2tl of 
the 1 P C., disclosed therein (26 B. 150 and 32 B. 3 not fot/owei) If it is a comphmt the omission of the 
Magistrate to examine the Pofice'ofhcer under s 200 is a mere irregularity not going to tlie root of his 
jurisdiction. Failure to examine the complauiani was merely an irregularity covered b> s 537 A asit did not 
occasion a miscarriage of justice or prejudice the accused m any manner, 4 Lab. 359 ( 11 P. B- 1911 follou-ed). 
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12 Preeedve after examination —Haviag examined the complainant, the Magistrate tmisi either 
(») Issue summons, s 204, or («) order inquiry unders 202 , orftzt) dismiss the complaint under ■? 203, ISC. 334, 
12 B. 1615 16C.W.H.143 = lSCr.L.J. 125. 

(») Metgutrate cannot refuit judicial complainant Is entitled to be examined on 

his complaint ind if his case is found to be true, to have process against the accused. After having found the 
complaint to be true, the Magistrate cannot refuse judicial inquiry on the ground that there is no probability of 
conviction 29 C. 410 ; IS C. 334. See Note 7 to s 203 and Note 26 to s. 190 

' 13. When complaint suspielosa, complainant may be warneiL^When Magistrates have a suspicion 

that a charge is false and vexatious, but the suspiaon is not strong enough to justify them in withholding 
process they miy before directing issue of process or ordenng a local inquiry, warn the complainant of the risk 
heruns of being jirosecuted for a false complaint, orot being ordered to pay compensation to the accused by 
way of amends Magistrates should always endeavour to avoid compelling a person to appear before them to 
answer a criminal charge, unless they ha\e first satisfied themsehes that there is reason for proceeding against 
such person, Oadh Cr. Dig , p 7. 

If. Original complaint not to be retarned. — It is irregular to endorse and return to a partj !u» 
petioon or complaint alleging an offence. The petitioner is only entitled to an authenticated cop> of the 
Magistrate s order, on proper stamp, Weir II, 237. 

15. Refusal to sign statement is punishable under s 180, 1 P C 

16 Complaint and examination of complainant whether and when admissible in evidence.— A com- 
plaint though sworn to is a statement not made m presence of the accused and cannot be taken as evidence as 
against him 10 M. L. T. 506 (1911) 2 M. W. N. 676 12 Cr. X.. J. 583. A petition of complaint and the exam 

ination of complainsnt on oath taken under this section are admissible as dying declarations under s 32 clause 
(1) of the Evidence Act, and are not as such, matters required by law to be reduced to the form of a 
document within the meaning ot s 91 of that Act so as to exclude psrol evidence of their terms The statement 
admissible in evidence when made in the absence of the accused is the oral statement ol the deceased, and 
not the record of it and such oral statement must be proved by the i>efSon who recorded it or heard it made, 
6 a 211 and 6 C. W. K 72 followed in 36 C. 659. t 

17. No aetloa lies for defamation In respect of •tatemenls made In eompUlnb—A statement con 
tamed in n complaint is absolutely privileged. If the complaint is false, the complainant may be prosecuted for 
preferring a false charge, but he cannot be convicted of defamation, 11 M. T. 43l«* IS Cr. L. J. 2935 33 t 850. 
See also / xlley \ Roney, 6l L. J, Q. B. 727 , 36 M. 216 (P.B.) 

Proceiiureb Mi i> 201 . (1) If the complaint has been made in writing to a Magistrate 

trate'^t roraf^tem to "ho is not competent to take cognizance of the case, he shall return the 

take cognizance of the complaint for pre*entation to the proper Court with an endorsement to that 

efiect 

2; It the complaint has not been made m writing, such Magistrate shall direct the com 
plamant to thi proper Court 

Notet,— 1. Oral complaints.— Sub-sec (2) which ts new contemplates the presentition of onl com- 
plaints The corresponding section of (he 1382 Code dealt only with complaints In writing 

2. Competency of Magistrate*.— The want of competency contemplated by this section may be due to 
(i)die Magistrate not being empowered under s. 190 or (n) wsm of local jurisdiction, or (in) wantol previous 
sanction under s 132 or ss 19S — 199 or under tome SpiKlal or Local law, or (tv) to the Magistrate not being 
qualified to try under Sch If. coL 8 or to commit for tnal under a 206 or [v) where the accused is an Liir 05 >ean 
British subject. A refusal to act for uant of a proper sanction is no bar to a subsequent complaint with a 
propw sanction, 24 M. 337. 

3. Proeedare where Magistrate I* not competent —If on (lersual of the petition of complaint the 

Magistrate finds he has no junsdiciion he fs not bonnd to examine the complainant, and indeed he could net 

do so, blit should return jt, after making the endorsement required by this section when the compliint is in 
writfng, Agra N A. 1862 at p 31S If not competent to take cognizance the MagiSinte shouUl act immediately 
uruler thi« section without rsamioing the complainant 10 C. W. N 1088 
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ss 200-202] 


rostponement 
issue o{ process. 


^202» (1) ^n> Mapstr-itc on receipt ot a complaim of an offence of which he is 

niithorin,-d to uke cOgnizance, or iihich his been tnnsferred to him under 
section mii, if he t 11 lnk^ fit for reasons to fit recorded m writing, 
postpone the issm of procchS for compelling the attendance of the person 
complained against and either inquire into the case himscU or, if he is a ifagstrate other than n 
Magistrate of the third class direct an inquiry or imestigation to be made by any Magistrate 
subordimate to him, or by a PoliciMifficcr or bj such other jierson as he thinks fit for the purpose 
of ascertaining the truth or falsehood of the complaint 

Provided that no such thrcction shall Iw made — 

(rt) unless the comphimnt lias bven C'cnmined on oath under the provisions of 
stxmon 200 or 


(i) where the compliint has licen made by a Court under the provisions of this Code 
*(2) If an> inqmrj or investigation under this •section is made by a person not being a 
Magistrate or a Policcofficer, such person shall exercise all the powers conferred by this Code on 
an officer m charge of a Police-station except that he shall not have power to arrest without 
warrant 


+ “(2A) An> Magistrate inquiring into a case under this section ma> if he thinks fit, 
take evadence of ualnesses on oath 


(3) This section applies also to the Police m the tow n of Calcutta and Bomba> 


Mote —Under the new amendment a aiagistrate can act under s 202 though b case be transferred to 
himunders 192 (dealingwith transferof easesbv Alagistrates). The proviso undersutxiauses (of and (^) is 
newly added Clause (2 AJ was newly inserted 


U C. 8Si which was decided before the section was amended holds that it has been a long practice 
to refer complaints to Subordinate Magistrates for local inquiry and report The words ' direct a previous local 
Investigation b> any officer subordinate include alocal investigation b\ a Subordinate Magistrate, The 
definitions o! Inquiry” and imevugation ms 4 are not exhaustive and ire expressed to be subject to the 
context The present amendment clearb comers the power upon a Magistrate other than a Magistrate of the 
third cla.ss to direct an inquir> or invesUgaiion to be made b> any Magistrate subordinate to him and therefore 
expressly adopts the view held in 46 & 694. And the rulings in 38 C. 6B and 15 A> L J 642 holding to the 
r^ntrary arc no longer good law \See Note 9 tnfra ) 


Nates.—!, ^a) Itsur of Procets ss. 6R and 75 1 or their forms jreSch V Nos I and 2. 


2 All the powers of a Stslton House Officer — See ss 55 5b 127 128 153 156 and 157 


8. Id Madras, all Presidency Hagbtrates are specially empowered.— In Madras all Presidency 
Magistrates other thxn the Chief Presidency Magistrate have been invested wi h powers under this section— 
PoriSL George Ga-elte 1892 Pi. / p 585 


AFPUGATION OF SECTION 

4. Thlrd*class Magistrates not competent to postpone process.— A M igistrste of the third chss cannot 
postjione the issue of process even il he distrusts the truth o! the complaint 

9 Sectloa applies osly when Magistrate takes cogalsanee en complaint- Hogtslrafe cannot mate 
enquiry without co nplaint—’X'M'i section by its terms onlv applies to cases where there is a complaint which is 
expressly distinguished from s. 191 and further xppliesoulj to cases where the Migisinie sees 

reason to distrust the truth of the comphint and x >lagistr*te vctin,. upon second-hand Information cannot be 
said to be acting upon complaint. 24 P R. 1888 Magistmte takinj, cognizance under s. 190 (r) Is not competent 
torefer,7a L R.t8=!l4Cr L.J 600 When there istiofonnalcompalni before a Magistrate any Imjuiry made b> 

•Sub^«llon« tl)*"'! W'r»r»»ub*t lutrd for lh*or • ml* Wdlonbr AM XMII of IMI • M 
t SutMMS on {i A) !• ().lrd by Art XV lit of int * S« 
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him into the truth of any mfonnatioii received by him IS notan investigation directed by law and has no legal 
Character and is not m any sense a judicial proceeding. Therefore any person mahing a false statement on 
oath m such inquiry cannot be prosecuted for giving false evidence as the Magistrate had no more authority to 
administer an oath or compel his questions to be answered than a private individual. 13 P. R. 1893, c/ 32 A. 80. 
*(raIbo7A.L.J.6l8»*llCr.I«.J.331. On receipt ofa Police report of an offence under s l73,aSul>divisional 
Magistrate directed another Subordunte Magistrate to investigate, the Subordinate Magistrate examined 
witnesses ind made a report to the Sub divisional Magistrate who thereupon directed the issue of summons , 
Mdxh^ proceedings were uholly irregular It was open to the Sulxlivisional Magistrate to take cognuanceot 
fie (^se under s i9o (b), but he did not choose to do so and fx-oceeded to make over the case for inquiry and 
enough the matter he was dealing with was on a complaint under s 200 The proceedings before the 
^uwrdinate Magistrate were not in consonance with the provisions of the law, 40 C.854 'ITC. W, N, 79S = 14Cr. 
b J. 425. So also where information was lodged with the police who reported it to be false and a Magistrate 
on receipt of the Police report passed the order 'complainant to prove his case ' and made over the case to 

a.°»! saf- ucr i j° 38?'*' ” “• 


at 1. ** diret/ iiigsttgafwit w/tttt person dischorged under s 233 —The inquiry under this 

sectionshouldiiotbnciiiiloundediiiththeinqoityundetChapter XVIII This section applies only to lie case 
01 a complaint on which the Masismie does not see ei to issue process It is not competent to a Masislnile la 

I no by the Police into a case In which Ihe accused has 

been discharged under s 253, Weif If, 239 


. j ’* to refer for nKjutry tn matnUnance cases, s 488 —A petition under s. 488 is not a case 

tituted on a complaint as defined in s ^ (A), and therefore the Magistrate to whom such a petmon is preferred 
us t'^Quire into It himself and has no power to refer it to a Subordinate Magistrate forinquir> and to dismiss- 
It on his report, 39 P, R, 1905 - 90 P. L. R. 1905 « 9 Ce.C, J. 421 jotlowsng 11 M. 199. 

i\, ** J ®®®5***“*“* entitled to be believed and have proee*! Issned.— Every complainant is entitled to have 

e accuse summoned unless the MagisiratewhotakcscognizanceofthecompUmtdoesnotlielieveitorhas- 
eomu doubts regarding Its truth, 27 C.798 ,U. B.R.{t9l0) I.?3>- 12 Cr. I. J.385. When aman files a complaint 
t ” A **** rendering himself liable to prosecuuon and imprisonment if it is filse, he is entitled 

tj be beljvvfd. unless there is some apparent reason for disbelieving him and he is enliUed to have the persons 
against uhum he complains, brought before the Court and tried, 40 C. 444. Tlie Magistrate should start upon 
the right ind healthy presumption that a person who has taken the trouble to come into Court and to take the 
u er step ot instiiuting a complaint is acting upon knowledge or informition which he believes to be true 
To start with the presumption lint i complaint is false is not i sound method of procedure Hence it is that 
w len a ^fagistrsfc is not satished as to the truth of a comphint the law requires him to record his reasons for 
not being so satisfied 11 A. I,. J. 7S4 = 14 Cr. L. J 493. See also 29 a 410 


n 1 f Process may be postponed only when Magistrate is net satisfied as to the irnth of the complaint.— 
r uiaril) alter the examination of the complaint process shall issue. The Magistrate has no discretion to 
tna e a icnl inquiry Such an inquiry can be Ae/d only when he, is not satisfied as to the truth of the 
TOmp uni, c. m , 9 A 85 , 1900 A. W. N. 189 A Magistrate Can send a case for inquiry by the 1 olice under 
this MQtion only when lor re isons stated b> him he distrusts the truth of the complaint. A circuhr issued by 
the District Magistrate that lit cases against the Police should be sent for inquin to the Superiiilendent of 
Police IS illegni 20 M. 3S7 


5 Magistrate must record his FeasoDtfordbtrnsUBg tbetrnth of the complaint.— The Magistrate is 
bound to sntp his reisotti lor not being s uisfied, 27 C.S31 ; II C. 141 j 1884 A. W. H. 47, 1902 A. W. K. 193 , • S. L R. 
83 = 13 Cr, t. X 749, 20 H. 3s7 ,40 C. 4i — The reasons so recorded will enable the Court of Revision to see 

whether proper discretion has been exercised 14C.141, 17 Cr. L. J. 398 (t) 1 


(»i tieasonfor ,tmeti,fmeii/ — '\\e have subsUtuted the words is uvt sahsfed as to the truth of a 
^tnplaim nv sees no rectsun to distrust the truth of a complamt. in sub-sec (I) m order to give a little lurther 
UtituJc to the Magistrates discretion —Set Com Rtf 

tint! u, “f**® ^‘fureofafilagistrate havingjunsdictioii to act under this sec* 

cl 1. ? “IS”' .nd 't ■" “ 
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5H.L.T.79; 10 H. L.T. 1S0<« (1911) 3 U. W. H.7I« 13 Cr. L. J. 463; IS k. L.J.6i3. Buti^^li C. 141; 3T C. 

911 and 40 C. 41. WTiere U AWi thit sudi a failure was not a mere irregulint> as the provisions o( the 
statute were im;>eralive and Merc directly disobejed. Note abo\e ^ ^ 

9, KafUtrate maf • Inquire* or ‘direct Inquiry or Investigation'— Magistrate not competent to adopj 


'section, It he Is not satisfied ns to the truth ol the coniplimt, ll A. L. J. 921 = IS Cr. L. J. 21. ’ ’ 

(n) Cm call upon iht Suhordinote AlogiUrate to tnake an ingutry other than a local tnvesltgahon*^ 
Lndcr the old section a Magistrate could not call upon a Subordinate Magistrate to make an inquiry other than 
a local imesugation , but now under the present amendment a Magistrate other than a Magistrate of tlie third ' 
dass may direct an inquiry b> a Subordinate Magistrate Therefore 36 C 666 and IS A. L, J. 642 holding the | 
contraty \iew are no longer law (sCtf Note above). 

(ill) Cannot direct local tMiri/i^a/w>n Aj a superior Magistrate —A. Deputy Nlagistrate m charge of 
the District Magistrate s office at headquarters has no power as sucli, alter taking cognizance of a complaint 
and examining the complainant on oatli to send the case under this section for local investigation by the bub 
divisional Officer to whom he is by law subordinate, nor distni^ the complaint, and to direct the prosecution 
of the complainant under s 476 on the report and investigation by the latter, 39 C. 104L 

(iv) Cannot refer the mailer for the orders of the Dutnct After the examination ot the 

complainant a Subordinate Magistrate may either dismiss the complaint for good cause or direct any Investiga* 
tion under this section postponing the t<sue ot process or immediately issue process for the attendance of the 
accused. He cannot suspend action and report the matter for the orders of the District Magistrate because that 
officer directed that he should do so whenever a complaint is made oi a particular class ot offence Such a 
direction is illegal, 10 C. W. K. 1086 4 Cr. L. J. 213. Dut if he has not suspend ed his proceedings, but has 

proceeded either under this section or under s 204 there seems to be no reason why he may not report to the 
District Magistrate so as to enable the latter either to withdraw the case for tml by himseli or to transfer it to 
«ome other competent Magistrate lot trial 

9'A. After receipt of result of the local Investigation, cannot Magbtrate hold another inquiry ?-* 
When a M igistnte has once acted under « 202 and ordered an investigation by a person other than himseli 
he IS precluded from following the local mvestigation up by another inquiry If there is ground tor any further 
inquiry, It IS belter that process should issue against the accused and the evidence adduced in his presence, 

11 A L. J 754 = 14 Cr. L J 493 Kul see 38 C 63, Note 9 (tt> < 

10 Reference cannot be made before examination ot complainant.— A complainjiu must be 
examined either by the Magistrate who receives ihe complaint or by some other Magistrate to whom the case 
might have been uanslerred before a report can be called lor under thi§ section BataBlalS63 Where therefore 
a report was called for before the examination of the complainant , held that the inquiry conducted by the 
Magistrate who was asked to report was irregular and made without jurisdiction and that no action could 
validly be taken upon such report 27 C. 931, see also 4 C. V7. M. 305 , 30 C. 923; 4 C.L. R. 134; 13 C. 334 , 3C 
W.N. 17 and 9 aW.N 199, 2P.R. 1912 s UP. L.R. 1912 » 13 Cr L J.539; 8 S. L.R 21»1S Cr.L J.662. 
When without examining the complainant, the Magistrate referred the ca«e for Police invcsugation and on 
receipt of the report proceeded to act under s. 203 and the complainant asked for a judicial inquiry held tliat 
]t could not be retused, 29 C.410. Lnlessa complainant is duly examined, an inquiry and report under this 
section cannot be called for, and if made, are without jurisdiction and cannot form the basis of any further 
action , and a complainant, who was not examined cannot be prosecuted in respect oi his complaint which 
w os dismi«sed on a report called lor under this section 2 R. R. 1912 dl P. L. R. 1912 » 12 Cr. L. J. 539 

(») Examination b} Subordinate Jffogwrate of no avail, when reference made by superior 
Magistrate —Where a superior Magistrate transferred to his own file a case pending on the file of a Magistrate 
subordinate to him after the complainant had been examined by the latter, and refened It to the police for 
inquiry and report, without examining the complainant and recording his reasons for distrusling the truth of the 
complaint and on receipt of a report trom the Pobce that the complaint was not bona fide, dismissed it , 
the order of dismissal was Illegal for failure to follow the provisions of this and the next section, Weir 11, 244. 
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li ItefereBce c&ntiot be itaade after isne of procett to accnsed — Once process has been issued 
against the accused the Magistrate cannot exercise flie option of holding a preliminary inquiry He must 
proceed with the tnal 6SLB83»13CrI<J 749 When a Magistrate has accepted a complaint and issued 
process upon it and taken evidence for the complainant his successor cannot refer the case to the Police for 
inquiiy Such a procedure is coiitraiy to the provisions ol s 350 9 M 282 This section does not contemplate 
action being taken under it when the case for the prosecution has closed 1900 A W> H 189 A Maps 
trate discharging an accused under s 253 cannot order further inquiry Weir II, 239 The procedure 
prescribed by this section can onlv be adopted before a process issues compelling the attendance of a person 
complained against A Mapstrate who after issue of process and taking of evidence m a case calls upon 
another person to make inquiry and report acts distinctly m contravention of the procedure prescribed b> la v 
When he acts upon that report which is not evidence and decides the case upon it, he in fact abdicates 
his judiaal functions and instead of deciding the case himself upon evidence as the law requires him to do 
leaves it to another person not authorized by law to decide it 1899 A, W N 140 The previous inquiij 
provided for by this section before complaint is taken up ought not to be made after the accused has Iwen 
brought before the Court under a warrant 21 W B. 44 

(i) Dtslnel Magiiirale cannot dinct further tnqutry ajter a Magistrate has taken cogni ance and has 

issued process — Penis of the eotnbtnahon of executive and judicial functions in the same officer — A complaint 
was filed before a first-clasa Magistrate on behalf of the CoOeclor as the head of the excise administration 
against i'unders. 49 of /Arf of 1896 Process was duly issued under s 204 without any inquiry 

under this section and proceedings under ss 242 and 244 were also taken Notwithstanding all this the 
Collector who was also the District Magistrate ordered the Police to make independent investigation m the 
case. On being asked by the Chief Court the Distnct Magistrate explained that he acted as- head of the excise 
administration. Held that the procedure of the Distnct Magistrate as such or as a Collector was wholly illegal 
and ultra vires Also when an illegal order Is passed and action taken which involves matters coming within 
the purview of law and justice and within tlie scope of the authonty of the Courts such authontj' cannot be 
ousted by the mere f/rr of tlie officer (hat he was not acting as a judicial officer but in his executive 
capacity and the High Court can interfere in such matters m revision IP R 1998-»7Cf L J 202 

(ii) Interference by District Magistrate illegal whet Subordinate Magistrate has ordered issue 
of process —Where a Subordinate Klagistrate has aheretaininationof the complainant ordered process to issue 
the Distnct Magistrate unless he thought it proper to remove the case to his own file under s. 528 has no i^wer 
to interfere in the trial of the ca‘e and to pass an order one directing a judicial inquiry b> another Magis* 
trate) In the case So as to postpone the tnal Qtuzre even if the District Magistrate had withdrawn the 
case to his own fie whether be could direct a judicial inquiry by any other Magistrate before the issue of 
process so as to postpone the tnal because every complainant is entitled to have the accused summoned unle« 
the Magi strate who takes cognizance of the complaint does not believe it or has some doubts regardlnj, its 
m th 27 a 798 See also 27 C. 979 , 4 C. W N 242 and SO C 449 , 19 A L J 642. 

LOCAL INYESTIOATlOH 

12 Magistrate mast himself make Inquiry and not refer wlthont neceiilty— Alter v perfunctory 
examination of the complainant the Magistrate who took cognizance of the complaint had direct an 
investigation of the case {vi a cnminal breach ot trust against a tnumrii) by a Subordinate Magistrate, 

J held that such an order was lUegaL The duty of making such an inquiry lies upon the Magistrate ta ng 
cognizance. The present was no case for a local investigation There was no quarrel about boundaries or j 
matter of that kind and It is only a local Investigation which the Magistrate tiler examining the comp ai ^ 
can pass on to some one else 10 A L J 79 = 13 Or L.J 704. The Magistrate of a distnct wlo iook 
co^n zance of t coinpltmt against t publ c officer made it over to a firsKlass Magistrate to ma e a oca 
Jivjuiry and then dispose of the case The f rst-class Magistrate held the local inquiry examined the prosecl^ 
tlon will esses tntl passed tn order dismissing ibe complaint nnd d reeled the prosecution ot ll e comp ainam 
under s. 4-6 for an offence i nder s. 21 1 I P C //e/d that the order of the District Magistrate before wliorn the 
complaint was laid directing the Subordinate Magistrate to whom the case w as transferred ^ 

iruiulr> was bad inasmuch as the Corle made no juovision forsucha course 18 C W N 95 = 13 Cr L 7 
The Code docs not perm i a Magistrate to refer a complaint to another Magistrate for inquiry and report 
20C.W K 63. \ Magistrate may in lu re I »lo the case himself before directing « local investigation a 
Mag strate lakiog coj^nizance cannot hold si further in lulry after receipt of the report ofalocal investigation 
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It 1. L. S. ea li Cr. L. J> ^3. The existence oi a ptevio^s departmental intjuirj exonerating accused horn 
accusation which lormed the subject of complaint ts not a suffiaent substitute for the personal inquiry or the 
local investigation contemplated by this section, *33 P. R. 1897. 

13. Who may make latii»tl|atloo.— (i) a cUrk —The investigation contemplated by this section 

may be made by an> officer subordinate to the Magistrate. e\en though he be a clerk , but if the investigation is 
entrusted to a Subordinate Magistrate he can in conducting die investigation exercise all magisterial powers, 
including the poiver to administer an oath, 36 C. 73 

(lij MagxstraU not A Magistrate holding a local imesti 

gallon under this section need not be competent to entertain the complaint which he is asked to imestigat6 
Where the Magistrate who directs the ini estigation is competent to entertain it and dispose of the complaint on 
the evidence recorded at the local imestigalion there is no irregularity, and the complainant is not entitled to 
hat e all his witnesses examined by a Magistrate competent to take cognizance of the complaint, 6 C. V. N 293. 
Itut if a District Magistrate to whom a complaint ol an offence exclusiv ely triable by a Court of Session is made, 
makes it o\er for inquiry to a second-class Magistrate before examining the complainant, such inquiry cannot 
b'* regarded as one made under this section, 4 C. W. H. 803. 


another Magistrate of the first class to make inquiry under this section 2P.R 1812 cb 11 P, L. R. 1018s 12 Cr.Xt. 
J.S39. :S^ir also 39 C. 1041. 

(iv) Dirteting Polxco^S^cer who to myuire » If tlie accused be himseUa 

Police^Sicer and as such subordinate to a Magistrate, it is not proper, and it was nei er contemplated, that the 
Magistrate should call for report from him for the purpose of ascertaining the truth of the complaint, 14 C. 141} 
SC.W.N,17, 188ii.W.M. 47. In sudi cases it is generally better that the inquiry should be prosecuted 
b> a Magistrate, 20 U. 337, and he should amse at a conclusion from evidence taken by himself 4 C. W. H, 
221 ] 1901 A. V. M. 189 Where there is a complaint against an officer of the Police force, it is inadvisable to 
direct the Supentitendent of Police to make a local investigation and to report as to the truth of the facts of the 
complaint 9 C. W. K. 199 * 2 Cr, t. J. 91 

14 IndUcrimlamte ue ol Police agency for inxestlgatlng complaints objectionable —It is an abuse 
lit Ute power given by this section to refer petty cases of assault and the like to the Police for inquiry The 
proper course for a Magistrate is to take action on the complaint at once unless it is manifestly false There is 
abundance of senous work to occupy the time of the Police force without setting them to make preliminary 
inquiries into petty matters in which moreover they are under a strong temptation to make money out of the 
complaint S9 P R 1894, It is not a proper course for a Magistrate when a complaint vs made before him of 
an offence of which he can take cognizance to refer the complatant to a Polic&officer He is bound to receive 
the complaint, and after examining the complainant to proceed according to law A different course would 
foster abuses and defeat the purpose of law, which is to give to persons who have been injured an access to 
justice independent of Police 12 B. 161 Magistrates are cautioned against the indiscriminate use ol Police 
agency for the purpose of ascertaining matters as to which a Magistrate is bound to form his own opinion 
upon evidence given m his presence This caution isespeaall) needful m respect of cases tnabte under 
Chapter XX and cases regarding offences not cognizable b\ the Police- fPiZ/fiwj 108 The practice of 
referring tnvial cases for Police ini estigation is objectionable on general grounds and tends to produce 
undesirable results in Police administration. It will be frequently found sufficient to limit the inquiry to 
tne particular matters which have created distrust as to the &uth of the complaint When inquiry is found 
necessary, and the case uofasenous nature thePobce should ordmanly be emplojed, but in trivial cases, 
unless there be some speaal reason for using a Police-officer one of the othermodes of inquiry permitted by 
the section should be adopted.— r.!"! Or.Chifi XLI p il9 The employment oi the Police to inquire into 
i on-cognizable cases is open to rou<* objection and should be discouraged. When however, it is necessary to 
employ the Police in such cases the Magistrate should mention the section under which the complaint seems 
to f-ill and should indicate clearly the particular point or points into which inquiry is nstdvi—Beng Pol 
Cl dr p S70 
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15. Pfocedore In Mferrtegfor iiiTesli^atfoB eomplitnts of noa-eo^iiable offeneetthroaih Polici- 
In relemng complaints of noiwsjgmzable offences tothe Police for investigation, Magistrates should adopt th« 

followTHg procedure — 

(I) Before issue ol orders to the Police to investigate any complaint, the complainant should be 
examined and the substance of his statement recorded on the back of his petition (2) In no case should the 
onginal petition be made o\er to the Police. Should it appear necessar> or advisable, for the proper under 
standing of (he points which require local mvest^tion, to communicate the terms of the petition to the Police, 
a copy of the petition should be sent (3) The pomt or points requinng local inquiry should be definitely 
and speaally stated in the order sent to the Police ( 4 ) Onl> such complaints should be referred to die Police 

for in\estigation as the Magistrate considers cannot be properly decided without such inquiiy, and he should m 
all cases, record on the ongifial his reasons for ordering the inqutiy — Reg and Ord^N-W P,v 307 


18 M&|btrate maklag local favestlgatloB acts jadieially and may administer oaths— Where a 
Magistrate after taking cognizance of a case on complaint sent it to another Magestrate who after inquiry 
directed the prosecution of the complainant under s. «6, held, that he was competent to do sO as the proceeding 
conducted by him was a judicial proceeding where witnesses were examined, 38 a72. It is clear from the 
definition of ‘Court in the Indian Evidence Act which includes all Magistrates and from s. 4 of the Oaths 
Act iihich auihonxes 9 JJ Ct^vr/j to administer oaths that a lHagiscrate conducting’ a local inxestigatiaa is 
competent to administer oaths to persons examined l» himatsudi local imestigation. As this local mvestiga 
uon is held b) the Magistrate under authont) 0 / the law, i^.s. 202. the oath was lawfully administered by him 
in the course of such investigation Sol>sec (2) and the concluding portion of shb-sec (I) make it clear that the 
local investigation if entrusted to a Magistrate is entrusted to him as a Alagistrate subordinate to the Magistrate 
directing the local investigation and he can therefore exercise all the powers of a Magistrate including the 
power to administer on oath buch proceeding Is a judicial proceeding within the meaning of s 476, i Cr. L. 
j. 118 (M.) Conlra - — A preluninatj investigation undertaken by a Court under this section is not a judicial 
proceeding and therefoie a person cannot be prosecuted lor an offence brought to the notice of the Court during 

« “J''. ”T“r I 'r- !.’“*► irw. 

i 

( 1 

the presence of the complainant who was allowed to suggest questions, sanction to prosecute a person for 
making a false statement under such circumstances was set aside as illegal, Weir 11, 167. 


17. Evidence need not be confined to complaiaajit nlone.— The provisions oi the section do not 
conhne evidence in the inquiry under it to that of the complainant, but leave it to the discretion 0 ! the Magistrate 
to examine such witnesses and make such inquiry as he thinks fit, Rntanlal 669. The invesugating officer 
may examine the complainant and his witnesses and the defendant and his witi^sse, if any, 33 C. 1282. 
Want of personal knowledge on the part of (he compIainanFbt the arcumstances alleged m the complaint 
is not a sufficient reason for dismissing the complaint The complainant should be allowed to bnng evidence 
to prove them. But see 11 C. W. W. 170 


18 Local inveatigatlan not intended to sapenede a regular trial — The object of this section is to 
prevent the issue of process where there is some iiuual ground for doubting the truth of the complaint and 
where on a local invesu gallon there appears no evidence to support iL A local investigation was not intended 
by the Legislature to supersede a regular trial \\ hen it is found that there is evidence m support of the 
complainant’s charge, the function of the officer making the local investigation is fulfilled. Process should 
then be issued and the truth or falsiiy of the evidence should be determined in a regular manner The officer 
who conducts the local imestigation cannot himself decide upon the truth or iaisity ol the complaint U. B R. 
(1910) 1, 73 » n Cr. L. J. 393. 

19. Ptrten complained agatsit not an accvied pertoo— Has he any right or doty to appear 
daring preliminary Inquiry? — The Magistrate having jurisdiction to ascertain tlie truth of the complaint 
before issuing process under this section may, before issuing it, take any preliminary steps for finding 
out whether ihe complaint is true or not He may call upon the person compbined against to show 
cause why j>roce^ should not issue a},aimt him and the person is at liberty to appear or not, whereas under 
a process is-sued under this section he is bound to appear, 8 Bom L. R 9i. A Magistrate acts illegally 
when proceeding under s. 202 he calls for a report from an accused person even If Ihit person, happens 
to l>e vn ofl cer subordinate to tint Magistrate, 1* a 111. The jwactice of conducting the preliminSO inquiry 
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in the persence of the accused is to be highly condemned and the accused should not be allowed to cross- 
examine the complainant^s witnesses 40 C. 114. A person complained against is not a party to the 
im'bstigation held under &. 202 nor »s he entitled to daim under s. 340 the right to be represented by t 
pleader at the investigation SS C. 880 } 17 Cr L. J S98 (C.) A tnal cannot be said to have commenced and 
a person complained against does not become an accused person until it has been deaded to issue process 
against him under Oiaplec XVI of this Code. Section 340 does not hence enutle a person complained 
against to be represented by a pleader during the preliminary inquiry which may be held under s 202 ( 1 ). 
Ifhediooses to attend the proce^ings he miy of course do so lAe any other member of the public but 
he lus no /ofBi j/undi as 1 pirty the purpose of the law being dearly to exclude him until sulT cient ground 


Magistrate s refusing permission to crosS-examtne the complainants witnesses gave cause to apprehend some 
bias in his mind against the person complained against held dism ssiiig the application that there no 
reason to thmh that the Magistrate w-as biased against the accused or that the Utter has any plausible grounds 
for apprehending Its existence 4N L H 8lB8CrLJ20 Sir^aiso 32 C. 1083 , 23 C. 493, 16 B 681, 12 Cr L J 
107 (C.)and also Note 2 to S.204 See also 27 C W N 196 where the ^IaglStrate caused notice to be served upon 
a person named as an accused m a petittOQ of complaint and directed him to show cause why process should 
not issue against him and on such cause being shown by a pleader on his behalf dismissed the complaint 
against him Ar/d that the procedure adopted was improper and was not in accordance with the provisions ot 
the Code of Criminal Procedure as laid down m ss. 202 and 203 An accused person has no tocu% sfandi to 
appear or to be represented by a lawyer before the issue of process against him 

20 Practice— permitting Advocates or Pleaders to watch on behalf of person eoraplaloed against, 
■daring preliminary Inquiry —Although a person with regard to whom a preliminary inquiry is held under this 
section IS not by any rule of Uw entitled to intervene there is no reason why he should not in practice be 
admitted to watch the proceedings and assist the Court in mabing its preliminary investigation by allowing a 
duly authorized Advocate or Pleader of Court on bis bebaU to act as ttmieus (unce in the preliminary inquiry 
IS Cr L. J 207 (C.) The practice is strongly condemned in 40 C. lit. 

21 Report of laveitlgatloa forms part ot the record —The report made and submitted by the Police- 
officer to whom the complaint has been referred for investigation forms pan of the record of the case especially 
when the Magistrate dismisses the complaint under s. 203 on the result of such iniestigation 14 C. Ill 

22 Magistrate making Inquiry b not dbqealifled thereby from trying the case.— A Magistrate before 
whom a complaint is made and who before issuing process bolds a preliminary inquiry under this section for 
the purpose of ascertaining Its truth or falsehood andalterwrards tnes the case is not disqualified from trying 
the case To such a case s 556 is not applicable inasmuch as the ^Ug 1 Strate had not initiated the proceedings 
against the accused person nor taken an actne part in the arrest or collection of eiidence against sudi person 
24 C. 167, 4C.W N 604, see 20 C 837 and 23 C. 328, as (o arcumstances under which he is disqualified 
from trying 

23. Uagbtrate holding inquiry under this section is disqualified from recording a confession.— A 
Magistrate holding an investigation under this section is not competent under s. 164 or s 364 to record a confes- 
sion made by an accused person. Consequently if recorded it is not admissible m evdence against him under 
s. 80 of the Etidence Act unless it is proved by some evidence to have been made as so recorded 32 C 1083 
But see 37 C. 467, where this case is dtsUngutsfud and Note 4 to s. 164 

24- Date mult be fixed for return of report. — In every case referred for inquiry a date should be fixed 
by the Magistrate by which the report or an explanation of the cause of delay is to reach him the complainant 
should be informed of this date. Beng Pol Code / 370 

25. Statement by the person complained against— A statement made during an inquiry under this 
section by a person against whom the complaint is made cannot be used in eNidence against him as proitng 
Itself but the question whether such a statement could be proied in any way was left open 32 C. 1033 

26 Complaint kept pending for along time.— Magistrates ha\e no nght to keep complaints without 
passing orders for seacral months such action is in the hi^iest degree improper and shows want of proper 
understanding as to what their duties are 18 Cp L.J 271 
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203* The Magistrate before whom a complaint is made, or to whom it has been trans 
^ ^ ferred, rnaj dismiss the complaint, if "after considering /the statement on 

plaint” ° oath (if an>) of the compbmanl and the result of anj mvestigation or mquir) 

under s 202* there is in his judgmenl no sufficient ground fdr proceeding 
In such case he shall briefly record his reasons for so doing ' 

Hfflea — 1. When resort may be bad to this eectloa ~'niis section may be resorted tofi) when after 
examination of the complainant the Magistrate has reason not to believe the truth of the complaint or 
(ij)after such examination the Magistrate entertains a reasonable doubt of such complaint, which doubt is 
confirmed by a proper report called for under s 502 In 'll! oUier cases the complainant as soon as he has 
been examined is entitled to have the accused person brought before the Magistrate, 27 C, 921. St< also U. B, 
K I, Bs 12 £i, J. 385. A Magistrate may dismiss a complaint m one of the three following cases and 

refuse to issue process— (i) If he, upon the statement made by the complainant reduced to writing under 
s 200, finds that no offence has been committed .(r*) W he distrusts the statement made by the complainant 
and (in’) If he distrusts the complainants statement but hts distrust is not sufficientb strong to warrant him to 
act upon it he proceeds under s 202 and after considering the result of the imestigation he finds no sufficient 
groundfor proceeding, II C. HI , 13 B. 600. » 

2. Mwt (trlctly eamply vtlth the pcevistcBs of at. 200 and 202.— A complaint was preferred to a Jfagis- 
trate who withoutexamining the compIainant,sent it to the Police for inquiry, purporting to act unders 156 and 
on receipt of the Police report directed a Subordinate Magistrate under s. 159, to make a pteliminary inquiry into 
the case On receipt of the Subordinate Magistrate’s report the superior Magistrate not being satisfied imh 
It, cross examined the complainant and some ofhis witnesses, examined three witnesses sent up by the Police 
and dismissing the complaint under this section, directed the prosecution of the complainant for an offence 
unders.2il,l P C yketi that on the materials before him, the Magistrate had do junsdiction to deal with the 
case or to dismiss it under this section, as there was no previous local investigation ordered under s 202 norao) 
examination of the complainant as directed by s 200 On receipt of the report of the preliminary inquiry under 
8 159 he should have dealt with the case in the same way as be would have dealt witJi it on receipt of o report 
from a Police-officer 30 C 921 See also 9 & W. N.199s>3 Cr. L J.51; 33 C. 1 , 2 P. R 1912"bH P. Xi.R. 1912 b. 
12 Cf. L. 3 539 and 11 A L. J. 931 

3 Section does net apply when proceu has bsned.— This >ection appliet>onJy to ctses falling under 
Chapter XVI, -where there hts been no issue of process When an accused person has been summoned to 
appear before a hlagistrate, there has been a commencement of proceedings and a complaint cannot be dismissed 
under this section RatanlalSlI; 11 A. L J 45i»il Cr. L J. 412. 


COUPETEtICY OF COUBTS TO DISMISS COMPLAIHXS. 

4. Hsgistrate taking ccgaUancc of complaint must deal with It nolessltls withdrawn by snperlor 
aathorlty.— The Magistrate to whom i complaint was prelerred, examined some witnesses and recorded 
an order that he did not believe the complainant, but instead of dismissing the comphint submitted 
It to the District Magistrate. The District hlagistrate however, directed rhe issue of summons and 
made over the case for disposal to another Mjigistrale Ae/d tiiat the order of the original Magtv 
trite hubcnuting the case to the Distnct Jfagistrate and the order of the latter ftlagistrate directing issue 
of summons were both illegal The Magistrate who has power to receive the complaint has power to deal 
with It finally and it is his dutj to do so It is for him to dispose of it either by grant of process or by dismiw 
mg the complaint. The Distnct Magistrate has no power to pass any order for the issue of process unless he 
first temoves the case to his ouii file, 6 C. W N 843 See also 9 C W K. S99 and 10 C. W, if 1886 The 
proper officer to issue a warrant is the officer who has lieird the complaint made because it was he who can 
tiest exercise a discretion with regird to the pnma fatte merits of the complaint When that officer has issued 
the warrint, the case ought to go on in due course according to the procedure prescribed by the Code, unless 
Nonielhmg occurs to sliow that the Magistrate who had issued the Wcirrant had from some caase or another 
made a wrong exerase of his di:,cretion Uhere a District Magistnte removed a case from the file of the 
'vulxirdinate Magistrate to his own alter a complaint had been made and warrants issued by the buliordmate 
Magistme Mi>on the footing of t/ie coniplamt and thereupon suspended the wamn t md dismissed the 

*Tli» woH. »fur — — — * I9t w.rr •u(.»Utot<'S wprJ. Bftrr etato nine th« conipbis.nl •nil *OB» dcfisif flic f«ull (il 

•■•>> iMd. .Arf.p > b> Arl xrill of 1(1] 
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complaint wuliout hearing it in due course of procedurei held thitit was an improi;er proceeding; he ought to 
ha%e proceeded with the case from the sfage at which il was when he remo%ed it, tO B, L. ILAppx. 26<*s 
19 W.IC.2S. . f • t . - , < . i, , r, 

&. Power of District Magistrate U'dlipoie of eaee pendlog on the' file of Sab-Hagt’jtrate?— A Dfstnn 
Maiistratc his no jxjwer to pass an order oi dismissal 'niider this section iii acise which has ix-en transferred 
to a bub-Magtstrate and which was at the time pending on the fileof the latter, 3 C. W. N. 490. Where a 
superior Magistrate makes o\er a case to a Subordinate Magistrate for trial, die jurisdiction’ of die former 
Magistrate to do amthing more m the case, ceases so long as the transfer is inexistence. Until he formallj* 
withdraws die case, the only person who can deal with tlit case is the bubordinate Magistrate to who the 
case has l^een made over, 12! W. R'fiS; 27 C.i793} 21 C. 919; SO €.449; 4 C. Vf. N. 243. A fhstnct Magistr&te 
li .s no power to transfer .i case remanded for further inqiuiy by a Sessions Judge to a I)epiity Magistrate, li C. 
W.M. 316 5 Cr. L. J. 112 /aUawedine C. I..J.24l«8 Cr.L. J. 366. ' 

6. District Magistrate's JarisdUtlon to discharge aecnsed.— A District Alagistrate called for proceed 
mgs irom .» bubordimie Magistrate, and having |>eruscd them ordered the discharge of the accused , Ae/d, that 
lithe Magistrate isime to the conclusion that there wisiw case of cnminal character made out against the 
accused lie w as not onlv competent, but w.is bound lo order the discharge of the accused, 6 B. L. R. Appx. 6 s 
14W.R 63 

7. Direction to lafamit particalar elaues of cases to the District Magistrate Uiegal.— A direction b) a 
District Magistrate that as regards a particular class of cases, Subordinate Magisirate taking cognitance of {hem 
am not lo p<»ss orders under this or the next secuon. biitm submit jhem lo him is rieoxl; illegal, lO C. W, M. 1086 
«4 Cf.L.J. 211 Srr also 27 C. 796 and Note 1 i (o « 202 

DUTY OF MAGISTRATES BEFORE DISMISSAL. ' 

8. Hast esamtoe eemplaldaat.— Notes I2and 13 to s 200 A Magistrate is bound to exanime the 
complainant before dismissing the complaint, 3B. L.R. Ap Cr. 83. He cannot dismiss a complaint under this 
section until he fias examined the compfafnant to see whether there ts fintna facu evidence of criminal offence 
Until the Magistrate has examined the complaint, he is not in a position to exerase the discretionary power 
to issue processor dismiss the complaint, 4 M. H. C. R. 162. A Magistrate to whom the oue is transferred 
cannot dismiss the complaint summarily, unless be has satisfied himself by examining the complaint that 
there is no sufficient ground to proceed. 3 C. W. K. 283. See also 30 C. 923 and 9 C. W. N, 199 5 3 0. W. H. It 
and Note 12(1) to s 2Uu also 26 Bom L R. 183 a* 49 Bom. 360. 

9. No exf mlnatlon necessary when corapialat Is In form of Police report cuniplaiiit lu ide lu the 
torin oi 1 Folict. report mi) be dismissed under Ibis Seuion wiiliout examining witnesses 11 the f lets stited in the 
re|x>rt constitute no offence The aimpliiuam need not be examined bcc.iU3e a Police rejiorti, expressly 
cwludcd from the definition of complaint in s 4 (A). Weir II, 246, Procedure on receipt of Police report.^S. 
Migistr lie hiving before him a Police report submitted on him under s. 157 (6) may determine as he thinks 
expedient either (»' to take no further steps or(«) lo take cogninnee of Ihe ofTience under s 190(())or(i«t) 
I>rO(.eed under this secliou, Weir II, 119. 

10. Must afford opportanlty to complalnaDt to •nbstaotUte his compltiaL— A complainant should be 
atiorded 311 opjxirtunit) of being heard before any final order is passed on his complaint Ratanial 363 A 
Magistrate must give an opportunity to the complainant to prove his case, 16 tf. N 143=13 Cr. L, J. 126. Out a 
M igisirite disbelieving the story of the cotnpiaimnt is not tound to examine all hia wimessei,, but miy proceed 
under this section on the tnvesUgauon report, 6 C. W. N. 293. Where the complainant was willing to product 
evidence and tlie" Magistrate refused and ordered proceedings under s AlOyheld dial the proceeding was illegal 
andmu.stbesetaslde.2lM.L.J.793=tl»ll)2M. W.N.9 = 20M. L. T. 47 = I2 Cr. L. J. 323. Itisimprojierfor 
a Magistrate to dismix-, a complaint while sitting in his privite room and without giving the complain mt ot 
Ills pleader an opportuniij of being heard, 10 C. W. K. 1936. W'here on the acquittal ofa co-accused, the other 
accused against whom process of arrest had been Issued, surrendered before the Deputy Magistrate who tned 
the iccused and he jMSses an order directing that the accused should not l*c proceeded against Held, that 
tlie order of the Deputy Magistrate was bad in law and should be set aside. 'The proper .course for him was 
to send noticv t<> the complainant, require himio proceed with die case and ihen dispose of it according to law. 
12 C. W. N. 68. Where the Magistrate, alter examimng the vompbinant on oath, without either dismissing 
tilt complaini at once or issuing process, adjourned the case to another dale, and on that date, he made certain 
inquines and heard the jdeadere o! the accused utm bad appeared without process and J.x>ked into ccmin 
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papers filed by him and dismissed the complaint Held, thatthe procedure adopted by ihe Magistrate was 
irregular, and that, basing elected to hold an inquiry under this section, he ought not to have dismissed the 
complaint without giving the complainant an opportunit) to adduce esidence m support of bis case, II C. V. 
Il.l43»13Cr. L.J. 125. When a Magistrate adjournsacasehemust be taken to hate elected to proceed under 
s 202 and then it is his duty to impress on the oomplainant that he is bound to produce his evidence on the 
adjourned date 

11. Most hear all complaloauts evIdeBCfc—A Magistrate ewmined the complainant and only one of 
the Witnesses for the prosecution, recorded the statement of the accused and then dismissed the complaint 
Held, that he could not pass the order without receiving the entire evidence of the prosecution unless he con- 
sidered for some very strong reason that evidence unnecessary, 11 A. L.J, 151 = llCr L.J.412. Whenacom- 
plaint has not been disposed of under this section, but summonses have been issued to the complainant’s 
witnesses, the Magistrate is bound to examine the witnesses tendered by the complainant and is not at liberty 
to acquit the accused on a consideration of the complainant’s siaiement alone, 20 M. 388. But where the Magis- 
trate disbelieves the story of the complainant, the latter is not entitled to have all his witnesses examined by 
the Magistrate to whom the complaint was made, 14 C. 707 ; 27 C. 921 and 6 C. W. N. 295. 

12. Hast eontlder the resnU of the lavestlgAtloB aader ■. 202.— Magistrate of all grades should 
clearly understand that while the Police perform their proper duty in collecting evidence, it is the funebon 
of the Magistrate alone to decide upon the sufficiency or credibili^ of his evidence when collected, 6 C 496 

7 C. L. B. 467. 

13. Aecosed may appear Bad apply for dismissal where complainant omita to take eat SBmmoBS.— 
A complainant, by omitting to take out a summons cannot keepa case hanging over a man for an indefimtetime 
The summons is merely a means of procuring attendance, but if the accused appears of bis own accord without a 
summons he is entitled to require that the complaint shall be proceeded with or dismissed If no evidence is 
offered against the accused, he must be formally discharged, 25 B. 552 

BE&SONS FOR DISMISSAL. 

14, Keatons for dismissal most be recorded —The last sentence embodies the ruling of the Calcutta 
High Court in 14 C. 141. It is an imperative provision of law that a Magistrate shall bnefly record his reasons 
for dismissing i complaint There can be no question of irregularity when the provisions oi the statute are 
imperative and are directly disobeyed, 40 C 41. No circular of Government can authonreMagistrates to infringe 
or m any uay alter the statute law 

15. Order of dismissal wltbont reasena liable to be set aside.— An order of a Magistrate dismissing a 
complain! under this section without recording any reasons for dismissal, but merely stating that he agrees uith 
the Police report is improper and will be set aside, 21 M. L. 3, 493 = 7 U. h T« 175 = 11 Cr, L. J, 331. 
Magistrate ought not to dismiss a complaint merely on a Police report He is bound to make an inquiry and 
must state his reasons for dismissing the complaint. IS C. W. H. 231. Mere omission by a Magistrate to 
record his reason for dismissing a complaint is an Irregulanty and where the omission has been supplied by 
a statement under s -i-ti High Conrt will not interfere, 5 H. L T. 79 See also 29 U. 546. 

16 Reaioni mnat be based upon proper evideDce — The expression ' sufficient ground’ points 
exclusively to the facts which the complainant brings to the knowledge of the Magistrate, and to th®*'’ 
establishing a prxma faexe trustworthy case against the accused, 13 B, 590 { F.B ) The reasons for dismissing a 
' • « s «- -> ' - --n.- -» ri Kv /.' the complaiDt (»») the sworn 

• • . This provides a wide field. 

■ ■ » . . * ■ ' i 4 6 Cr. L. J. 89 The decision 

. J -I .■..nei.l,.rnflon< 


17. What are proper grounds for dismissal •^i) Default of eomplainant to ff/Zear— Where a 
Magistrate called upon the complainant to produce proof exparie to justify the issue of process and 
upondefault dismissed the charge, the High Court dedined to say that, as a matter of law, Magistrate acted 
lUegally In dismissing the case 17 W. R.8. In IS B. BOO. It was laid down that where the offence is a summons 
case nnd not a warrant-case the Magistrate ought to proceed with the Inquiry or trial In spite of the withdrawal 
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•of the cotnpUirutit, it he finds the elements of an oflence on the facts as set forth in the complaint See 
■also S3 C. Stl and Notes to ss. 247 and 259 

(fj) TIud the offender a unknown complaint discloses a cognizable offence against an 

■un\nown offender, the 'lagtstrate must record under this section that tliere are in his Judgment no sufficient 
grounds for proceeding It will be also open to him to communicate with the Police recording the information 
supplied to him or to leave it to the complainant cither to appljr to the Police or take such other measures as he 
thinks proper for discovering the offender —1884 7*»f» Rec Gr Ko y/tl, dated 21th June, XBSi 

(«i) That the complaint u bated upon evtdeneewhteh it privileged and not allowed to be produced — 
"WTiere a complaint is based on some official communication, oral or in writing, faijing within the ss 123, 124 or 
125 of the fnclfan Evidence Act, and tliere is no likelihood of pros mg the communication by primary or direct 
e\idence the Msgistrite is justified In dismissing the complaint. Vo secondary evidence regarding the 
contents of written communication-., made In official confidence is admissible, 4 P. W. R.1910«ll Cr. L. J. 203. 

18 What ape not proper greondi for dUmlMal— (*) Low caste of complainant ts no groun±—Thn fact 
thst the complainant is of low caste and the accusation was theft of a goat, and that such an accusation against 
such a man was only a harm under s. 95. 1 P C and not an offence is no ground fordismlssal of a complaint 
of defamation under this section, 2 W. R. 39. 

(it) Tendency to stir up retigiOHSt/iJeeltngs HO ground not competent to a Magistrate to refuse 
to entertain a complaint or to dismiss it summarily on the ground that if entertained it would encourage 
hundreds of similar complaints and would also stir up old religious ill feelings, Rat&nlal SS2 

(iifl Rad motive end conduct of complaint not legal ground for dismissal— existence of 
Ttialiaous feeling on the pan of complainant is not a legal ground for refusing to entertain a complaint of an 
offence, and that the circumstance, that the alleged offence uis committed sit years ago and ivould be 
difficult of proof that party feeling ran high at the place and that if the act of the accused «ere held 
cnminal, a large pan of the popuhtion of the distnct would soon be in jail do not justify such a 
refusal, RatiBlal S49 fn eterosing hts discretion the Magistrate ought not to allow himself to be 
snfluenced by a consideration of the motiie b\ uhich the complainant may hate been actuated m moving in 
the matter, ISB S90 (F.B ). The moiues by which complainants are actuated must necessarily be of the most 
varied descnption, any attempt to determine them would op«n out a very wide and speculative field of 
inqoirj The object of the Code 15 to provide a rnadimery for the punishment of offences against the substantive 
cnminallavv Had it been intended that the Magistrate shoufdonly proceed to inquire into an alfeged offence 
when the complainants motives were such as he could approve of ver> diffierent language would have been 
used 13 B. 890, p 998 (F.B ). That the Magi>UJte c msidered Ihe probable result of the proceeding undesirable 
or the motives and conduct uf the cumplaiOJUt discrediuble are not relevant considerations, 83 If. 812 

(ir) Libellous matter being a mere re-puNtcahon ts nagroiind — The tact that the libellous publica 
_ j - — -t , c j „ „ _ . - ed and pubhshod 

' for s 499, 1 P C., 

I . f the complaint is 

• IS bound to take 

(^) If'ant of personal Anauledge by the complantani of the circumstancesf alleged by him is nota 
sufticieni reason for dismissing a complaint but the complainant should be allow ed to bring forward evidence 
lo prove them, FatanUl 689. But see cases noted under Note 7 to s 200 supra. 

(ii) Exutence of esmt remedy no ground— compUintiiaXi mzAn before a Magistrate it 
diould appear to him that ihe act imputed amounts to an offence under the Indian Penal Code or anj other 
penal! iw m force, and that there is a /nmn/jnr reason to suppose the accusation to be true, it is hisdut} to 
. _ • ' " 1 , _ « » .i.„ more convenient an appropriate remedy, 8 W. R. 

<■ .1' • . ; ! •• *i\ S !-• !.'<■ I J *. * • 3wever, 6 If. 1(0 and 1 V. H. C, R. 66 In the last 

• ■ " action refused to proceed with a cnminal charge 

pending a avil action in respect of the matter out of which the charge arose, but the High Court refused 
to grant a hlnndamus to compel the beanng of the datge. In 10 P. W. R. f 913=33 P. L. H. J913 =* 14 Cp. L. J. 
J28 It was observed that ever) di-couragenient should bcgiveo to the habit of rushing into the oimiatl Courts 
when a civil suit i> pending 
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(: »} Bare dental of accused --W here certain statements in a book were complained of as defamatory 
ol the complainant but the Magistrate dismissed the complaint on ihe bare denial of the accused that the> 
referred to the complainant held directing further inquiry that the complainant mu t be given an opportunity to 
prove that the sfitemems were intended toapplytothecomplainant(1911) 2M W N 8^10M t T.95 = l2Cr 
L J 497 

(»«j) An posixbthty of convichon — See 29 C 410 

{ix) Wilhdrav/alofacomplatniinaw*rrantcase—Sees 248 and 14 C 141 ' 

lx) That ike complainant « not personally injured or affeded by the offence — Wlicre the ofleiicc 

IS one agninst public interest (bribery^ -i Magistrate acts wrongly in dismissing a complaint by reason of the 
absence ot persomi injury to the complainant and the fact o{ his being a mere instrument IS B 600 

[xi] Failure to pay process fee This section does not apply where process his been issued See 
s 204 13} for dismissal of complaint where process fee has not been paid 

(ariO/^ra/Ao/cowj/s/rttMoa/— Asthereisno abatement of a crimiiul case on tlie death oi a com 
pliimnt it ought not to be dismissed See 16 G. L J 713 (M) and Note 4 to s. 247 / , 

Ixitt) Where an the conclusion of the hearing of i rare.— The Bencli Magistrates directed the accused 
to be present on the day fixed for judgment and the accused having absented himself on that date the Bench 
Magistrates ordered the complainant to file process fee to secure the attendance of the accused on a subsequent 

lefault of prosecution and 

* fixing a date for pronoun 

u * o s without jnnsdjction 23 

A L J 304 


IfifiSCdLAR OBBCitS THAT MAY OR MAY ROT AMOUNT TO OJSMISSAI* 

19 Striking off case from Felice fife IS not legal disposal >- Where after a complaint was referred to- 
Uie Police the 'Magisuate made an order directing that the complaint m-iy be struck off the Police file held 
that such a direction was not a legal disposal of the complaint <1911) 2 M W N 74e> 10 H L T 120 e>12 cr 
I< J 469 

20 Eapeodlng from lut u net dismissal —A person made a complaint to the Police tliat the accused 
liad enticed away his wiie (non-cognizable offence) and committed theft a cognizable offence. The Police 
inquired into the latter offence only and finding no pnma fane case made out reported to that eSect to 
the Magisuvte who directed ihat that offence be expunged from the li»t of rej?orted offences held that under 
tlie circumsunces there had been no dismissal of the complaint in respect of the former offence and that 
there \ns no bir to tlie complai it of tint often c being taken up and proceeded with 5 B 40S 

21 Dismusing coaiplamt fur want of aaoction under » 19? is not a proper disposal — rhi> section 
reiers 10 the jrocedure of a Magistrate who has taken cognizance of a case Where therelore a complai ant 
re juinng sanciioii is made to a Magistrate will out previous sanction obtained he must retuse to take cognizance 
ot It and not dismiss it under this seaion \\ here a Magistrate erroneously dismissed n complaint under this 
section while in fact if wis d smissed for »n«t of sanction //eld tltac the ^laglsh■ate was competent to 
re-enterlam the complaint after sanction is got 24 M 337 This ruling is no longer of importance having 
regard lo the Ft/l Bench Huhng m 39 M 426 

22 Jlefasa! to Issue ppocesi may amount to dommal —Ore a complaint against several persons die 
^laglsU■a^e proceeded against only one and convjcttd hin Thereaft^ the complainant applied for processes 
against the others, but the applicauon was refused. Held that such a relusal was lo all intents and purposes an. 
order under this section subject to Uie Sessions Judge s power of revision under s 437 29 C 457 2 C W N 290 
Set al«o 27 C 979 Where upon i complaint the Magistrate merely passed im order to the effect enter 
mistake ol law ind refused lo issue processes held following 29 C 437 and 8 C W N 456 = 1 Cr L J 355 that 
the order amouned to dismiss il 17 C W N 461=.j4Cr L J 123,4 C WN 243 ,30 0 4*9,32 0 449 , 32 0 783 at 
p 790 But where one of the accused is tried tor one offence only and is convicted ol that offence liecause there 
Im been a d nvicuon ontli d complaint the complaint cannot be slid to have been dismissed m regard to the 
other fitnees Jor w hich the accuse 1 wus not tried at all nor with legard to the otl er accused mentioned i« H v 
n luplamt 27 C 653 , 5 B 403 Ar<r 12 Ck W N 68 , 24 H 136 , 17 0 W N 451 » 14 Or U J 123 

IHCl DENTAL ORDERS THAT MAY BE PASSED OH DISMISSAL OF COMPLAIHT 

23 If* Coart a eomplafct tcempereat (o pau any order as to disposal of property 

V\ t err » ox >t I out is d sinis-4 1 ui f r il s ".ecii it it c n »ot be Mi I tl at ll ere has been anj ii quiry Or tiial fn u 
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Mapstnte’s Court and therefore no order can be made uDdef 8> 517 , but where property has been seized by the 
Police m the msestigation of a false complaint and the Magistrate is of opinion that tlie property was found 
under circumstances which aeate suspicion of the commission of an oOeiice (in this case of fabricating false 
e\ndence against the accused) the Magistrate _is competent under s. 523 to pass such ordens he thinks fit 
respecuiig ^e disposal of the property and in this case an order oi forfeiture oi the property to the Government 
was upheld, 24 U. L J. 1 ss 14 Cr. L. J. 27. 

24. CompensiUon ot false and vexatloas camplalat eanitot be awarded.— In cases in which the 
complaint is dismissed under this section without the issue of process to the accused, the fact that the latter was 
present w ith a pleader at the inquiry under s 202 would not enable the Court to award compensation to the 
accusedunder s.2a0.3P. R. 1906=:84P. L B. 1906 = 4 Cr. I.. J. 3S; 29 A.'lSt'aifd 14 P. R 1897. 

25. Proseeatlon for preferring false complaint.— So long as a complaint is not dismissed under this 
section, or otherwise judicially determined, no preceding can be instituted under s 211, I, P C, against the 
person lodging that complaint. The ongtnal complaint must be first disposed of according to law, before such 
proceedings can be taken, 3 C. W. N. 753. Rut where a'-Magistrate after receiving a complaint, examined the 
complaint and on receipt of an ln\estigation report under s 202 diimisseJ the complaint under this section, 
it was ArW that there wasa legal deierminaUon of the complaint for the pUfpo»e of a pcoaftcuUon under s. 211, 

I P C, 6C.W.if.295,2P.R.1907 = 5 Cr. L J. 491; 49P. L. R 1937=6Cr.L J. 253. But see S A. 33. See 
Notes to ss 195 .md 200 

, COMPETEHCV OF COURTS TO ENTERTAIN COMPLAINTS ONCE DISMISSED. ‘ 

26. A CoBFt la competant to iaike cognizanre of complaint once dlimlsied under this leetion.— 

It was Atf/Jbythe majority of the Full Bench {SuBHAMtNiA Aiver avd Dwies.JJ, dissenltnz)ihzi & Court 
dismissing a complaint under this section is competent to re-he'ir the complaint without any order for further 
inquiry by a supenor tribunal under $. 437, 29 M. 126 (F B ) foHoann^ 23 C. 652 (P B ). (Presideocy Magistrates) 
and 29 C. 726 (F.B ) (Mofussil Magistrate}, dissenhng frotn 23 C. 933 and 24 C 2l%\oterruling 23 M. 255 and 
W«lr II, 247 approving , 1 B. 64 and 9 A. 85 , disUngmshttig to 22 A 106 referring to 19 B 732 , 22 B. 949 
and 23 M. 310. Quart (Bbvsos. J ) whether it would not make any diflerence if the 'lagistrate seeking to 
reiive the complaint be different from the Magistrate that onginally “icted under this section! (Moore, } ) 

whether tlie Full Bench Mew could be sustained if the case was one of discharge under s. 253 or s. 259 

Where the accased is once discha^ed under s 203 of the Code it is open to the complainant to file 
another complaint on the same facts before another Magistrate, but it is incumbent on the complainant to 
tnform the second Magistrate tlie dismissal of the first complaint, 27 Bom. L. R. 352 
* Sldkauanja AivaR, ] (Dames, I, If a person igainst whom a^nMi/icir case has been 

made oUt, but who was acquitted after trial, is entitled to be protected then a person against whom the esse is 
so weak a^ not to warrant his being put on his trial is a /orison entitled lo proteclioa 

Hetdh'i WniTh C ] in the Madras lull Bench Case that an order under this section is not a judg 
ment within the meaning of s 3fi9 and that the revisional powers conferred on Supenor Courts cannot be 
regarded as in anj way rcstricling the junsdiction conferred on Magistrates to inquire into offences. .Sbe also 
1C. W.H.49 andSC. W.N. 169; 4U.L. T. 149 =3 Cr L.J 203; 9 Bom. L R.250=3 Cr.L. J. 255; 16 C. W.N. 
1211 = 15 Cr. L J.726. In 16 Cr L J.713(5I)asecond complaint was made as the cose instituted on the previous 
•complaint was said to have abated by r>*ason of the death of the Complainant The High Court dismissed 
the second complaint but directed the pre\iou^ case to be^resioretj Ij file and proceeded with. A complaint 
was filed by a woman charging the accused wlth^certain offences one of which was tini her daughter was 
ovrongfully takenuw ly bj the ireused The complaint was dismissed A second complaint was filed by the 
husband of the girl, the acts complained of b»ing the sam« is in the complaint ot the mother, although the 
offences suggested were different //'Af that the Magistriie had Jurisdiction and was bound to entertain the 
second complaint and deal with it according to law 23 A 7 S'r dso 9 A 85 , 1335 A. W. K. 86 ; 8 A. L. J. 
137 = 1903 A. W. N. 67 =. 7 Cr. L. J 297 ; 35 A. 53. , 

In 1 N L. R 13, It was held fo'lowmg the R«1inj,s approved ot bj the Madras hull Bench, that a 
Magistrate dismissing a complaint under this section may entertain fresh cooip'aint upjn the same facts 
but if the order of dismiss.a! or discharge -imouots tt) a judgment within the meaning of s. 3(57, a fresh 
compl lint cannot be entertained. The Punjab Chief Court in 19P. R 19 11 (F.B) =2iP. W.R, 1911 = 205 P.IaR. 
1011=12 Cr.L J. 361 foil iwing the other High Courtso\emiIed33 P. R. 1391 where it wasAr/Jthata second 
complaint ctniMt lie entertained S‘e also 23 P. W. R. 1931 = 8 Cr. L J. 2*9 ; 17 O. C 273 =■ 15 Cr. L. J. 633. In 
B S. Ik R. 196 = 16 Cr. L. J, 174 it was k‘Id fo*l)wiiig 29 M ill that the mere f ici that a complaint has been 
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dismissed under s 259 is not a sufficient ground for refming to entcmm a second complaint Put the 
complainant was directed bj the High Court to enter into a bond with one surety undertaking to pay the 
costs of the accused if the prosecution did not succeed as die complaint was of a trivial kind 

Successor pto) lake cognisance of a/resk complatnt— A. ^cond complaint was made to a Magistrate 
who had dismissed a previous complaint on the same facts, but before he could dispose of the second complaint 
he was transferred and his successor took up the case and ordered process to issue field, that the successor 
in office of a particular Magistrate although a different individual constituted the same tribunal and had jurisdic- 
tion to deal with the second complaint, 36 A, 129 disbnguishtng 22 A. 106 

27. Uftgutrate boand to enteFt&ln eognuable cate if s«ot by Police even if he had previoaily 
dismissed it — A Magistrate is not only competent, but is bound to entertiin d cognizable case forwarded to him 
by the Police notwithstanding ihat he m «> have previously dismissed the same case under this section Oadti 
S.&NO. 230i<r/36A. S3. 

28, Cannot Magistrate of eo«ordloate authority re^bear complalut? — Another Magistrate of 
co-ordinate authority is not competent to hear a complaint which has been dismissed under this section, 22 A. 106- 
It IS submitted that though this case has not been overruled but expressly distinguished in 29 A, 7 and 36 A. 129, 
It IS of doubtful weight m the light of the decisions of all the High Courts See 16 Cr. U J. 8H (M.). But unless 
there are very special reasons, a hfftgistrate might not entertain 8 complaintfor the second time See 10 P. 
1912 » 12 Cr. L. J. 334 (F.B ) 

20. Bevival of Complaint after District Magistrate or Beislens Jndge has refased farther Inqairy.— 
There IS nothing illegal or nf/ra ww of a Deputy Magistrate reviving a complaint which he had dismissed 
under s. 203. alter the District Magistrate has on an application made to him declined under & 437, to order 
further inquiry into the complaint, 38 (L liS. InilP,W.R. 1910 — 11 Cr.L.J. 347, howeverit was that a 
Slagistrate cannot entertain a fresh comphint when a previous one on die same facts has been dismissed by his 
predecessor alter a full loquiiy and the order of dismissal has been upheld by the Sessions Judge In such a 
case the complainants remedy is to apply to the High Cowl for revising the I ower Courts orders 

BEVISION. 

30. Revblenal powers of High Court In cases of ceiaplalat dismissed by Presidency and ether 

Magistrates.— The High Court has under > embodied in s 439 power to set aside the order of discharge 
passed by all subordinate Criminal Courts including Presidency Magistrate, and direct a charge to be framed 
and tried by the proper Court It can, under s. 430 and probably also under a 439, order a further inquiry 
instead of a committal, irrespective Oi the question of jun^icuon 38 C. 994 25 C. 21HP.B) 15 C. 605 

(F.B.), 26 C. T48; 27 B. 84, and dtssenltng from 27 C. 126 and not afgro^ng 33 C. 1282 and 6 C. L. 3.705. 
See also 7 a W. H. 521 and 13 0. C, 289 = II Cr. L. J. 829. In Web II, 255 and 88 M. 512, this point was 
raised, but not deaded. 

31. Power of the High Courts under the Charter Act.— The High Court cannot interfere under s 15 of 
ihe Charier Act w ith the order ol a subordinate Court on the ground of an error m law, but only lor an error 
affecting jurisdiction either a want or refusal of junsdiaion or an illegality m the exercise of it, 36 C. 994; 

I A. 101 1 26 C. 746 , 6 C. L. J.709 There is no form of judicial injustice which the High Court, if need be, 
cannot revch under the Chapter Act 12 C. W H. 676=7 Cr. L. J. 499. 

FUBXHEB INgiflBY. 

32. Farther Inqnby and notice to accused. — See s 436 and Notes thereunder , 16 A L. 2. 30 

83. When directed to make further Inquiry, Magistrate cannot again dismiss under this 

\\ here n ctsc once dismissed under this section is remanded under s 437 now 436 the Magistrate holding « er 
inquiry ought to summon Ihe vccused, but is not justified in again dismissing tlie complaint under this s , 

II C. W. N. 316. See Note IS to section 436 

Dut It should be noted tint lu 30 C. W. K. 312 it is held that where on receipt ® 

Wngislrate holds an enquiry under s 202 ol the Code and dismisses the coniphuit under s 203, e . , 

judge under s. 436 can only direct a full and proper enquiry of the same nature as the Migistraie las x 
held and cannot direct a further enquiry after summoning the accused. 

The practice of 'illouing till, accused to be represented III nil eiiquio under s 2021 ms bevii condemfte 

34. Caw renanded for further tnqnby caanat ba iraniferred —Where a Sessions Judge remand:* a 

which was di'missed hj n Depiitj Magistrate unders. 203 and directs that further proceedings shouW he 
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held under the same scctjon, the case cannot after remand be transferred by the District Magistrate from the 
Depiil> Magistrate, 11 C. W. H. 816 => S Cr. L. J. 111. 

APPEAL. 

35 N» appeal from an order under thb leetton.— Hiving regard to section -lot no appeal can lie 
Irom an order under this section but further inquiry might be ordered under s. 437 


CHAPTER XVII. 

r. Of the Commencement of Proceedings tefore Magistrates 

204. (I) opinion ot a Magii^tiate taking cognizance o! an offence there is 

sufficient ground for proceeding, and the case appears to be one tn which 
Issue of process. according to the fourth column of the second schedule, a summons should 

issue in the first instance, be shall issue his summons for the attendance of 
the accused If the case appears to be one in which according to that 
column, a warrant should issue in the first instance, he maj issue a warrant or, if he thinks fit, a 
summons for causing the accused to be brought or appear at a certain time before such Magis- 
trate or (if he has not jurisdiction himself) some other Magistrate hat ing jurisdiction 

(2) Nothing in the section shall be deemed to affect the provisions of s 90 

(3) When by any law for the time being in lorcc any process ftts or other fees are pay 
able, no process shall be issued until the fees are paid and if such fees arc not paid within a 
reasonable time the Magistrate may dismiss the complaint 

Holes.—! S 63 relates to the issue of summons s 75 to that of a warrant and s 90 to the issuing of 
warrant in lieu of or in addition to, summons For forms w Nos I ondi, 

i Till preceii U lisaed. perioa eemplabei against is not an aecoied perien.— When an accused 
person has been summoned to appear before a Magistrate there has been commencement of proceedings within 
the meaning of Chapter XVII, of the Code, Batanlal 5i(. Till process is issued under this section the person 
complainedagainst does not bemme an accused person, he IS not a part to the investigation under s. 202 nor 
IS he entitled to claim under s 340 the right to be represented by a pleader at that investigation. If he is 
present that is not by compulsion of law but out of Ins own free will, 36 C. 880 1 37 C. 358. Therefore no suit for 
malicious prosecution will lie when a complaint IS dismissed under s 203 25M L J 1 .SSr^ however, 3B 481i 
28 B 226 and Note 19 at pp 578 and 579 

DUTY OF UA0I5TRATES BEFORE I8SU1HQ PROCESS. 

3 Uniil there U BBSeSeat Kreend for proceeding, proceis mast not bise.— The Magistrate should not 
l$^ue process unless ratished that there IS sufbciem ground for proceeding with the complaint So when the 
complainant stated in Ms examin&on that Ue made bis statements ^lely on information derived from others 
the Magistrates should satisfy himself upon proper matenals that a case has been made out before issumgsudi 
process, otherwise his proceedings are liable to be quashed 10 0. W. N. 1090. It is not competent to a Magis- 
trate lo issue a warrant or order of arrest in anticipation of an offence being committed. Such a case is merely 
one for the interference of the Police Batanlal 90 Where a Government Pleader hav ing no personal knowledge 
of tlie facts constituting an offence lodges a complaint on mere information, held it was not a proper complaint 
under section 200 on which a jujtcutl tnqutty could be directed and that a Court before issuing summons 
against an accused should satisfy itself on proper matenib lhat.a case has been made out for issuing summons, 
ltC.W.N 170 e S Cr. L. J. 13 also 10 C. W. K, tQ95t 1090 and 1861 W.B. 33 and 18 Cr. L. J 620 

Mo^tstraie must come lo on independent conclusion of kis ozon —The opinion of llie Nfagistrate referred 
to in this section Is his own independent opinion. Where a Police inquiry is ordered and the result rcpiorted, 
the opinion expressed b) -an Inspector will not warrant the complaint being dealt with, otherw ise than it would 
hive been if there had been no such report. *H. H. C. B. 162 See also cases ated in Note 18. 

4 MagUtratenostbeproperly •eixedef the case before he can bine process.— Where a Subordinate 
Magi!>trate to whom a case had been made over for duposal convicted some of the accused, but refused to 
I'sue process against the others. //<r/dthat the issneerf the process under this section by the superior Magutrate 
who made over the case was without junsdiction, 32 C. TBS See also 27 C.979; SO C. 419 and 4 C. W.N.3I3. 
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5 Caution and discretion must be used In Inning proceis.-In exercising the dtscretton under this 
section, Magistrates must be guided by the circumstances of eidi case, the mam* point for consideration ^ing 
whether having regard to the nature of the offences diarged and the age, sex, position, eta, of the accused his 
appearance can besecuredornotwithouthis arrest Inc^relaUng to hurt, critninal force or assault, marriage, 
defamation, mischief and aiminal intimidation, caution and discretion should be used in issuing snmmo^es 
An accused person ought not to be dragged off to answer a charge merely because a complaint has been lodged 
against him The Magistrate should see there is a pnma/tuu case against the accused, and, if not, should 
refuse the summons, or direct complainant first to produce his witnesses, or one or two of the chief of tl^rn, and 
should then grant or refuse the summons according as a pnma facu case is or is not made out — Cr 

6. Sapervision by District Magistrates to praveat hasty and laconslderate Issue of process^Magis- 
trates of distncts should endeavour, by exercising a systematic supervision over the procedure of Su r vna e 
ilagistrate, to prevent hasty and inconsiderate issue of process on complaints, and to enforce payment o con 
pensaiion for frivolous or vexatious complaints or iniormition By requiring periodical returns o e res 
of aiminal trials in the subordinate Courts District Magistrate will be able to keep themselves regu a y 
informed of the working of those Courts, and to interpose promptly.and eBecUvely, whenever tlie> observe ay 
tendency to laxity of procedure ~Oudh Cr Dig ,p 7 As to unauthorised interference b> the District l\ia„ 
trate ji'fs.202 Note 11 at 57a , 


7. If complaint is billeved, process must Issue Note 6 to 8 30A Where the Police re^ ' ^ 
to the effect that the complainant was true and the Magistrate thereupon had directed the case to e en e 
such, he cannot decline to enter on a judicial inquiry merely because in his opinion there was no J ’ 
conviction and no useful purpose would beserved by an inquiry The complainant was entit e o a 
against the accused for the attendance of Ins witnesses, 29 C. 410 The only 33 37, 

of process is that the complainant s disposition must show some ground for proceeding 13 • * aMinsr 

also 4 M. H. C R 162 It appears to be a common fault on the part of 
some of the accused although there is no reason in the examination of the complainant ° ^ 

the sevenl accused Such a procedure is without Junsdiction and in everv view objec 10 


ISSUE OF PROCESS. 

Notice to the person compl&loed against i« uol a ‘process 


'—Where proceedings begin with the 


8 Notice to the person complaloed against u not a ■ • . .. , 1 ,^ person 

issue of a summons or warnnt after a complaint IS instituted and the Magi l , uol 

complained against that a preliminary inquiry will be held In the matter of the TO P matter such 

amount to a summons or lo the invitation to tlie party charged to appear to , 


a notice IS not contemplated either by the Code nor is it one of the forms in the Filth Schedule, 

9 Conviction cannot be qn&shed for issuing warrant instead of ®**“™®®* thif Hiirh Court cannot 
A warrant in a case in which he ought to have issued o summons and passes a s , 1 W. R. 16 

quash the conviction on the simple ground that the Magistrate was mistaken tn issuing a . , g,i 

10. Substitution of summons for warrant discretionary -'^f^tsirates should use 

them b> this section and should not issue a wairam as a maiter of course, p y nreferted before 

charge of defamation, insult to provoke t breach of the peace orcnmmal intimidation p 

them.— C P Cr Ctr, Part II, No IG-Oudh Cr Dig, pi . , , di^creiion 

11. Magistrate can cancel warrant Issued aud osue aiid 

under this section on sufhcient cause being shown to cancel tlie warrants issued a fi g 

issue summons instead. 1 8. L.R. 69-8 Cr.L J. 187,7 S L.R. 14 Cr. L. J. 604. Vide^ 

12 . MagUtrate may issue bailable warrant even In non-baUahle -f ^ to 

plaint made against the accused, ofrobbery of certain arudes belonging ,,.^5 .ss^ed JUtd 

be the head, two witnesses were examined to provethe charge, andanonbaila i52=12 Cr. L- J. 430. 

In the arvumstances only a liailable wairani should have been issued, (1911) 1 • • 

IS. Summons nnneceuary where accused appears ’^®*®"**'**y"“"^**®™ beconws 

tanly to answer a cliarge, the want of summons or of a complaint antecedent to the issu .,,-pd every onv 

Immaterial Ratsnlal 8 If the cuniplainant does not take up process against all die persons ac 
ol them may appear voluntarily and Insist either that tlic complaint ngamst him shall be procev 
dismissed 20 6 052 
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SUB-SEC (S)-PR0CE8S-F£ES . 

II. Powei todirect further Inquiry Into ditmfiied complaints— When a complaint is dismissed 
under sui>sec (3) for non-payment of procesvfee the High Court or Sessions Judge or District Magistrate may 
under s. 437 direct a further inquiry 

15 DUmbskl of maintenance case for faliorc to pay process-fee.— An application for maintenance 
Ainder section 4SS should not however, be dimissed under si t>sec (3) on the applicants failure to comply with 
an order for the pay ment of process-fees as neglect to maintain is not m offence and process-lee is Ie% table under 
the Court F*ei Only fdr tin oflente IBM 231. 

16 Coroplalat cannot hedtsmliaed undercl (3) whencase adjonrned —Where a Magistrate who has 
■entertained a complaint is unable to record evidence on the date originally fixed and has adjourned the case 
the witnesses in attendance should be told to appear on the adjourned date and a party should not be required 
to repeatedly summon hts witnesses on payment of fresh process fees. A dismissal of the complaint under 
<Iause(3) IS not therefore justifiable in law 3P W R. 19i2ss80 P.L R 1912=3 18 Cr L J 176 

17 Court fees —As to the payment 6f Court fees in connection with criminal cases seeCoirtFees 
Aet Vll of 1870 s. 20 and the Rules framed by the \anolis High Courts thereunder 

' ■ REVISION 

16 High Court competent to suspend proceedings — Sees 439 and Notes thereto Where neither the 
complaml nor the evidence for the prosecutibn made^ut any case against a person but process was issued the 
High Court quashed the proceedings against him holding that it was most unfair to him that he should 
be called on to rehut a charge which upon the evidence was baseless in so fir as it affected him 26 C, 788 , 
1899 A W N 212, 27 C 131 ,25 C 233, 33 C 63, 20 B 5*3,2) W R 23,23 U L J S05sl6 Cr L J *77 

Ma},istrate may dis- 205. (Ij Whenexcr i Magistrate issues a summons he may if he 
pense with personal secs reason so to do dispense with the perional -attendance of the accused 
attendinceoficciised. and permit him to appear In his pleader J j 

(2) Hut the ^^aglslratc mqumng into or trying the case may m his discretion it any 
sta^e ot the proceedings direct the personal attendance of the accused and if necessary enforce 
such itlendanctm manner hereinbefore provided 

Notes.— 1 No warrant for ex parte proceediogt lo criminal eases —Under the Code an accused 
persoi cannot be proceeded against The Co<le doe> not contemplate such a proceeding It is only 

with the special lea\e ot the Magistrate thit h s |>ersoniI attendance can be dispensed with ind he be allowed 
to appear by an agent 2* W R. 25 

2 Pleader how far he may act for accused —As to the definition of the word Fteader see s. A {r). 

It includes any person appointed with the permission of the Court to act in atximinal case and thus an agent 
may come within the definiiion. Hut where he is allowed to appear by a Pleader even a judgment may be 
pronounced in the presence of such Pleader where the sentence is one ot fine only See s. 366 

3. What a Pleader may do —When an order is made under this section allowing the accused to appear 
by 1 leader such appearance invohes the performance of all acts whidi devolve upon the accused in the course 
of the trial such as answering the examination by the Court under s. StZorpleiding or refusing to plead to the 
charge under s-ZaS The terms of s 366 ( 2 ) support this view for it contemplates ihe absence of the accused up 
to the stage of judgment and even after that stage where (he judgment is one of aojuittal or one awarding i 
sentence of f ne. also fonii of summons to maccused Sch V Form I 6 B. L R ZOBallCr L.J 272. 

4 Prosecntlon cannot be ordered for disobedience of tummoni where aecmed appears by Pleader 

Where appearance IS made on behalf of the accused by his ar who asked the Magistrate to dispense 

with the personal attendance of the accused a prosecution under s. 174 ! P C ciiinot be directed against the 
accused for disobedience of summons. ApjKarance by a Mukhtyar is valid appearance, though not a personal 
appearance 27 C 985 In such cases the Magistrate should raiher tell the Mukhlyor that he requires the 
persoail attendance of the icctised on some fsed day and that il the accused does not choose to appear he 
will issue a warrant. 

5 Applicability of section to tecorlty proceedings —Though the Madras High Court in Weir II, 34 
held that this section Is not applicable to proceedings under Chapter VllI and that a person required lo show 
caii<e why he should not be bound over for good behaviour cannot be permitted to appear by in agent yet t 
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v,as /le/d inis k ilS follOJ/mg 23 C f93and27 C fiSI that persons agdinstSvhom proceedings are taken under 
Chapter VIII are accused persons within the meaning ot the Code and as such have a right to be defended by a 
pJeader and that notice of the date of hearing should be given them, Qurere W hether personal attendance 
could not be dispensed w itli in such a case under special circumstances * 

6. Section applies to all eases where a eammons is Issued.— The application of this section is not 
limited to summons-cases, but to any case in which a Magistrate mi> issue a summons Therefore, in a 
wamnt case if a Magistrate issues a summons in the hrst instance to a pardanashin lady, he can dispense with 
her personal attendance and this he has discretion to do under s 204, 21 C. S33 j 20 P. W. R. 1808. The section 
applies only to cases where a summons is issued in the first instance, 2 Pat. 793. 

7. Accused cannot he eienpted when warrant Issued.— S 205 applies only to case where 
accused persons are summoned, where i warrant is issued to compel the attendance of accused he 
cannot be exempted from personal appearance in Court, unless the accused Is by reason of his illness unable to 
attend personally, 13 C. W, N. 150 j IS Cr. L. J. 975 But if a warrant has been issued by inadvertence, the 
Magistrates has power to act under this section. The Magistrate may on discovering his mistake direct the 
ma]or process of warrant to take effect as a summons, 7 8. L. R. 40 il Cr. L. J. 604, 

8. Persoual appcarauce may be dUpeused with any number of times — A Magistrate can excuse the 
attendance of an accused as often as he pleases, 14 C, W. S. I3l. 

9. Section should be freely ntilhed — In3S L. B. 167» 11 Cr.L. J.197 ; 7 B, L B. 40» II Cr. C., J,604 
It has been pointed ont that s 205 is not confined to strict pardanashtns, and that the section should be freely 
utilized in such a country as Sind where so much prejudice exists against the appearance of females in public 

also 6 S L R. 208 14 Cr. L J 272. Where the accused is a pardanasht lady, it is in the discretion of the 

Magistrate to dispense with her personal attendance and to permit her to appear by a Pleader until he has- 
before him some legal and satisfictory evidence indicative of her haiing committed a breach of the criminal 
law when it will be proper time to require her to appear personally , 6 A. 59 1 7 S L. R. 181 * 15 Cr. L J, 539. 
In 17 C W« K. 1243^19 Cr. L. J. 281, wherea Magistrate refused to dispense with the presence of certain. 
tardtaashlnSi the High Court in revision made an order allowing them to appear by Pleader before the Magis 
trate as also in the Court of Sessions, if they were commuted, subject to their having to appear to hear sentence 
m case of conviction s 210 which provides (or tlie charge being read and explained to the accused As 
to the riaht of pardanashtn women to give evidence in their pa/angutns see 1 B. b. R. (8K.) ? and 41 
P. R. 1887. 

10. Personal appearance of a Fardan&shui lady.— women are not of ri/W exempted 
from personal attendance in Court, 9 A 92 But a Ctiininal Court should abstain from compelling a pa^da- 
nashtn woman to attend in person uiile‘>s and until the case against her has reached the stage at which her 
personal attendance is dearly and leg illy required In the ihteresft Ol justice, 8 P, W. R. 1909, 

11. Accuied being represented by her tuother'ln'law or fathcr*hi'law.— A woman was charged with 
causing ohstrucuon under Bombay District flfuHxcipal Act Vi of 1873, s 48 She having gone to a village, her 
inotber miaw appeared snCcvrtosi iierbehalS tod the Migsstrate proceeded with Ihe case and convicted her 
//e/d that the conviction must be set aside as the .iccused was neither present nor duly represented m the case, 
RataBlal209 But where a woman was charged with the offence of fouling water’ under s 61 of Bombay 
District Plunicipal Act VI of 1873 she being unwell, her father in law appeared in Court on her behalf, and 
the trying Magistrate proceeded vvitli the case and convicted her /fe/rf, that the fatherm law of the accused 
might probably have been received by tbe trying Magistrate as person appointed by her to act m the 
proceedings before him consistently with s 4 of tbe 1884 Code, and that the High Court did not consider it 
necessary in so trivial i case to make any order, RatanJal 208. 

tl-A. Appearance by an Estate Manager.— Where the personal appearance of an accused is dispenwd 
with and he ippears by his estnte-agent, the fact of such appearance should be taken note of by the Coart The 
Court allowing the estate-agent to appear for the accused can act upon a plea given by the estate-agent m a case 
Ivlllng under ss, 242 and 243 ol the Lode 80 B 250 

12. ReaioDi foe refnilng leave to appear by Pleader to be recorded. — The Magistrate should place 
upon reoird hi* reasons for refusing an application for leave to appear In Court by a PJeader and not In person, 
more p«rtlouUr 1 y when such application Is made by a pardanashtn womm acaised of an oflence CA.69. 
^e also e C. W. H 59, where an order requinng the personal atlendmce of an mwlid was set aside as 
unrr*-i*onvl>lr 


INQUIRY PREUMIKARl TO COMMITMENT. 


525 


ss 205-206J 

IS. BecojalzaDce boBd ihenid be t&keu from aecaied and not from his ageat— Where tlie personal 
attendance of an accused is dispensed with, a recognizance bond If such be deemed necessary should be taken 
from him nnd not from his agent, binding him (the accased) to appear either in person or by an agent , and if 
llie agent neglects to attend when the case is called on, the recognizance bond may be held to be forfeited and 
the accused made liable for the i>a>ment ot the iienalt} A Magistrate has no legal authority to secure the 
attendanceof an agent b) such a ^nd S B. H. C. R. Cr. Ca €4. 

14 A Betsioni Jndge can dispense with the personal attendenca ot an aecnsed psrson andera. t05» 
read with i. S53: — 

A bession^ Judge has power to dispense with the i>ersonal attendance of an accused and allow him to 
appear b> a Pleader during a sessions trial, 45 U 359. 


CHAPTER XVIH. 

Of Inquiry into C\ses Triable by the Court or Sessiov or High Colrt^ 

Scope of Chapter,— Nowhere but in this Chapter is the procedure laid down to be followed in 
ihikiug a commitment. The procedure to be adopted under this Chapter is not confined to cases exclusively 
triable by the Court of Session, but is also applicable to cases winch in the opinion of the Magistrate concerned, 
ought to be tried by such Court, 6 JL 477 ; 24 C 419 and 4 Bom. L R. 85. The provisions of this Chapter must 
be conformed to by every commuting Magistrate. If ab tntho he is convinced that the use ought to be 
committed, he should follow the procedure laid down b) this Chapter from the start , and if he becomes 
convinced at a late stage of any inquiry or tnvl that the ca^e ought to be commiUed, he should $t3> further 
proceedingandadopt the procedure laid downl>>thi'(Jiapter S 347 ought not to be so construed as toovemde 
the express provisions of this Chapter, 8 Bar. L T. 239 ss 6 L B. R. 139 s 13 Cr L J 877 (F.B ) difsentfng;/rom 
36 C. is and Ratanlat 975. The direction in s. 347 to stop further proceedings does not justify a Magistrate m 
disregarding the provisions of this Chapter but only requires him to slop proceedings with the caseasatnai 
and instead to commit the case under the |>ro%isions oi this Chapter 36 M. 321 , 15 Cr. L. J. 369 (U ) t coutra 
15Cr.L.J.704 (M.) 

1'206 (1) An) Presidenc) Magistrate, Distnct .Nlagistrate, Sulxlivibional Magis* 

Irate or Magistrate of the first class, or any Magistrate! (not being n Magis- 
Power to commit (or trate of the third clas5)emi>owered m this behalf b> the Local government, 
trial may commit any person for trial to the Court of Ses:>ioii or High Court lor 

anj offence triable by such Court 

(2) But, save as herein otherwise provided no person triable b\ the Court ol Session 
shall be committed for trial to the High Court 

Notes 1 —"This amendment is on the same liiie^ at, that of s. 144 cL (1) we do not think that Die powers 
under this section should be granted to a Magistrate of third class’ Keporl of Select Committee, 1916 

2 Setsfoni Judge can only take eognlzanee when (he accnied U committed —See s. igoj A Sessions 
Judge can only take cognizance as a Court of onginal Junsdiciion when the accused has been duly committed 
W here there is no proper commitment he cannot try the case 


3. Hagiitratei empowered In this behalf —In Madras all Magistrates are em|)Owcred to commit to the 
Court of Session l/bf/ St Cectrge Gazette, 1873 |> 717) exceirt the Tahsildar Magistrates of taluks m which 
there are btationary Sub-Magistrates (^0/7 54 George Gazette, 1893, pL I, p S79> In Bengal and in the Punjab, 
all Magistrates o[ the second class were similarly empowered but this power has been cancelled in Bengal 
[Calcutta Gazette, 1891, PL I, p 1000} and withdrawn in the Punjab [PuHjab Gazette, 9th March, 1883). 


* ciercl.lnc} r (fiction in (he TrWK c/Bawgvtw vhenromnltt ■ 

Sect ijel the /^n<rr iiBrnw VT of 1904 wbkhnne Imocpont on eo It. 

p jtS 

* The word* aeJ f {nre* " eubiect lo the pro'lM 0 »«f f 441 baie been (ted 
:Thews>rd>ln brackn, were added by AetXVTItcf im 


pnaonert for trial etxnmit theca to the Chief Court 
«IMb April l»04 SuCatfitt mf pt I 
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[d) latCFraptlon —The examination of the witness shat! not be interrupted for the ptirpo e of 
enablmg the Magistrate or Judge to attend to other business unless such business Is an urgent natura 

(f) YloUtion of rules to be reported.— It shall be the duty of every Appellate Court subordinate to the 
High Court to examine the memorandum of the evidence made by the subordinate Court, and to report to the 
HlghCoistca<iei m xrhich tt shaU appear ihat the nies have not been sttctiy and properly atletid to 

(/) Evldtnce to be In presence of deciding offieer — ^The evidence of every witness shat! invariably 
be recorded in the presence of the officer who may decide the case except in the cases provided by [ss, 349 and 
350 of the Code, in which the recalling and re examination of the witnesses is optional with the supenor Jfagis- 
trate No more than one deposition should be wntten on each sheet of paper 

(gl Trial of inquiry— After the examioadon of witnesses has commenced the trial or preliminary 
inquiry underChap XVIII should be proceeded with uniiUll the witnesses inatlendancehaxe b?enexamined 
those for the prosecution being first examined and if any witness De detained for a longer period than two 
days the Magistrate should record a memorandum stating the reasons of such detention. 

(Al Adjourninent — When it is deemed necessary to adjourn the hearing of a case the adjournment 
shall be for as short a time as possible and no person accused of any offence shall be remanded to custody for 
any period exceeding 15 days (s 344). 

(t) Honr of bntisesi —Every Sessions Judge and Magistrate shall sit daily and punctually at the hour 
appointed for the opening of his Court unless prevented by circumstances which are to be recorded m the 
proceedings of the Court 

3. Wltsessea not to be kept waiting — (a) The evidence of witnesses should invariably be recorded as 
soon as possible nfter their attendance If from unavoidable causes an adjournment is indispensable, there should 
be no imnecessarj delay Witnesses remaining over one dayshould as a rule be examined at the first sitting 
of the Court on the following day Tly this meansthe public will be puttono inconvenience and justice mil 
be administered in a promiit nud satisfactorj mamier 

li) fiapervliloa —Chief Magistrates of Districts should carefully supervise the returns of tJ etr 
subordinates as they will be held reponsible for the correction of irregularities the prompt discharge o! witnesses 
and the early com] letion of all trials lyukins 7 

4 Remand without taking evidence.— A prisoner arrested under a warrant should bepromptlj brought 
before a Magistrate who has then no authority to detain him further in custody or to remand him to pn on 
without some reason being made manifest to ftim either in the shape of sworn testimony given before him of 
in some other form which cm be put upon the record and which is sufficient to justify him m sending the 
prisoner to pnson and there to be detained for a limited period for further examination i period which i» 
never many case to exceed IS days 20 W R 23, also 6 M S3 and 69 See s 344 and Notes thereunder 

5 PrecaBtiosB to be takes In grautlug further periods of remand.— In Police } ronecutions the general 

rule IS that when an accused person is brought before a Magistrate and a remand is required by the prosecutor 
it Is ordinarily sufficient to show by ' ” » r a 

tion believed to be reliable that the ai ’ 

up after remand and a further remanc , 

by the Magistrate to justify him in refusing bail and wnb each remand the necessity for production of evidence 
of gi lit becomes stronger 6 M 69 , 86 C. 171 and Notes to si 344 

6 Preliminary Inquiry to be iu the preicnce of the accueed i-Where a Magistrate recorded evidence 
in the alisence of the nccused and committed him for tnal it was held that his procedure w is illegal. 
fTefrff ^9, 3C.W N ttO j 

7 Duty of Higlitrate Je full Inquiry mud take all evidence —In every inquiry i ito a be» 

sions ca<e a Magistrate is bound bvl« he draws up a charge to take all such evidence as may be produceu 
(t) in support of th«* prosecution (2) on behalf of the accused and (3) as may be called for by the Mapstrij^^ 

If he does not t^k'- t ev idence he errs unless he can justify Ws procedure on some such gfoi wo is t e 

evidence of a wp viously Irrelevam or that he Considers the fact in issue between the p-irlies J rove 

oneway orlheof dence alreidj prodiicetl jOA L J IM — IS Cr I. J 4*3. Asa/ftlie evidence 

and not ready at the tnal it is the duty of a committing Afagistrate to make full and 

carefni I f7enc»- J lo reewd the testimony of wtltn^sses Jfc ought to do this eve i 

} 
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13. fieeo^lxaDce boad ihonM be ukeu from aeceud and not from hU ajeat— Where Uie personal 
attendance of an accused is dispensed with, a recognizance bond if such be deemed necessary should be taken 
from him and not from his agent, binding hiin(the accused) to appear either in person or by an agent , and if 
tlie agent neglects to attend when the case is called on, the recognizance bond may be held to be forfeited and 
the accusetl made liable for the iw>ment of the itenalt) A Magistrate has no legal authority to secure the 
attendance of an agent b) such a bond 9 B, M. C. R. Cr. Ca. 84, 

14 A Session! Judge cao dispense with the personal atteodeace of an accused person under a. E09» 
read with 1. 3S3: — 

A Sessions Judge has powerto dispense with the |iersonal attendance of an accused atid allow him to 
api>ear b> a I leader during a sessions trial, 45 U 339. 


CHAPTER XVIII. 

Of Inquiry into Cvses Triable by the Court or Session or High Court’* 

Scope of Chapter.— Nowhere but in this Cliapter is the procedure laid down to be followed in 
ihakiug a commitment The procedure to be adopted under this Chapter is not confined to cases exclusively 
triable by the Court of Session, but is also applicable to cases which, in the opinion of the Magistrate concerned, 
ought to be tried by such Court, 6 JL 4T7 ; 24 C 419 and 4 Bom. L R. 83. The prov isions of this Chapter must 
be conformed to by every commuting Magistrate. If ab %n\lto he is convinced that the case ought to be 
committed, he should follow the procedure laid down b) this Chapter from the start , and if he becomes 
coiuinced at a late stage of any intjuiry or trial that the cave ought to be committed, he shiuld sta) further 
proceeding and adopt the procedure laid dov, nby this Uiapter S 347 ought not to be so construed as to os emde 
the express provisions of this Chapter, 9 Bur. U. T. 239 s 6 L B, R. 129 b 13 Cf. L J. 877 (F.B } dmenltn^/rcm 
36 C. 48 and Rataolal 979. The direction in s 347 to stop further proceedings does not justify a Magistrate m 
disregarding the provisions of this Chapter but only rec|uires him to slop proceedings with the case as a trial 
and instead to commit the case under the iromsi >ns oi this Chapter, 36 M. 321 ; 15 Cr. L J. 366 (U ) f contra 
19 Cr.L.J.70f (U.) 

'1206 (!)**■ An) Presidcnc) Magistrate, District Magistrate, Sulxlivisional Magis- 
trate or Magistrate of the first class, or any Magistrate^: (not being a Magis- 
lower to commit for trate of the third class) emjiowered in this behalf b) the Local Government, 
may commit any person for trial to the Court of Session or High C6urt lor 
anj offence triable by such Court 

(2) But, save as herein otherwise provided no person triable b) the Court ol Se-inon 
shall be committed for trial to the High Court 

Notes 1 This amendment IS on the same lilies that of s. 144 cl ( 1 ) wedo not think that the powers 
under this section should be granted to a Magistrate of third class Report of Stltcl CommUtee, 1916 

2 Bettlons Jadge can only take cogntxaace when (he acceted Is committed ~See s. isoj A Se->»ions 
Judge can only take cognizance as a Court of onginal junsdietion when the accused has been dut} commuted 
W here there fs no proper commitment he cannot try the ca-e 

3. Magistrates eropewered In this behalf —In Madras all Magistrates are em|>uwcred to cotnniU to the 
Court ol Session {^Fort St George Gazette, 1873, p 717) excejit Uie Tahsildar Magistrates of nliiks in whldi 
th-re are btatioiiary Sub-Magistrates (Fort St, George Gazette 1893, PL I, \\ 87U> In llengil and In the Punjab, 
all Magistntes of the second class were similarly erojiowereJ but this j>ower has l>ecn cancelled in ll'*ngal 
{Calcutta Gazette, 1891, PE I, p 1000 ) and withdrawn in the Punjab Gazette, 0th March, I8S3). 

• Mip.iratr* titrrl.lns) flt^ktien In (h« wl.atvminUi ■>( pfiMnrrt li>r lrl*l remmli iVrm ii*IU (.1 Court 

Sfct ijc( U « A«svr !!*'••« Ce»0 ar/ VI uf ifM wbkb tcnw lMoer>ra« sn «a t>« IMh affl*. ItM Ca$Hlt m/Mit, 1. 

*TI>*werd(«edf(Qm*'»uli;«(1toU4rro<lue««fe 4 «| I x«« Wn 6m md b)- 1>« Cr I iw a'nin.lmtni ao ,|i|( 

t Th'* w-nrili In brackoi wtrr Vr Art XV Illrf IHI 




j524 THE CODE or Cl^IMlNAL PROCEDURE [Chap XVI II, 

C^ncurteul junsdiclicn cf Mxgutrate and Coroner.— hn mqujsiuon made by a Coroner, has the eSea 
of a *a}{d commitment to the High Court in Calcutta w Bombay when the High Court accepts tlie commltmen* 
3iC.l. Hut the power to commit has been taken away Sees 25 ol xhs Cofoners Aehit'Ji, Appendix VIH 

4 Effect of committal by Uagutrate net empawered '-^Under s 532 if any Magistrate purporting to 
etercise powers duty conferred which Mere not so conferred commits for tri \1, the Court to which the commit 
Blent IS made may accept the commitment if it considers that the accused was not injured thereby and no 
objection was taken to the authonty of such Mi^istrate but if it considers that accused was injured or that 
objection was taken, the Court shall quash the commitment and direct a fresh inquiry Where a Magistrate 
without junsdiction commits an accused to the Sesions Court, such commitment is void and no reference to 
the High Court is neiressary to have it set aside, tl C I., R. SS Rut a commitment made uiih jurisdiction can 
only be quashed by the High Court on a point of law under s 215 Seis 532 ns to the validation ofirregulir 
commitments under certain circumstances. ,&.i^llA(aa)al 972 

5 Committal by hfagutpAte not having local jnrIsdicti^ii.'-~Where a Magistrate duly empowered to 
commit makes an order oi committal in respect of an offence overwhich he has nolerritonal jur^durtion, sudi 
commitment IS \ahd unless such irregiJaritj has in fact occisioned a failure otjustice< 5rtfS.S3i.24M 6W, 
17 IT 4d3,7 Bar L t SSssslSCe U J 270 inllC L R S3 such a commitment was, however; htfW to be void 
If a Magistrate commits to a Court of Session without having any jurisdiction over the offence or the offenders 
the commitment is clearly invalid and the Sessions Judge, if satisfied by the evidence be'ore him on these 
poinib could, notwithbtanditig Uie commitment, divdiarge the accused. Jf however, the illegality affects the 
procedureof the Migistrate and does not affect the jurisdiction of the Sessions Judge, a reference to the High 
Court under s 2»S was the only way to set aside a duly made commitment, Ratanlal 922. 

6. Comioittal ta Ciocthaviog no local |ttti«d{ctioii.~If the committal is made to a Court having no 
focal iun«i(ictiott under s 177 over the offence, ihe Bombay and Allahabad High Courts are of ojnmon tlntithe 
commflnient ought not to be set aside unless there has been a tailurc of justice 5tftf9R 3J2, 14 B 200,16 A. 
850 , hut the Madr-vv High Loan Aeld ui 38 B. tS7, that such a commitment must be st>t aside See Vow « to 
8 J77 -11111 Notes to s oSJ 

7. loterfetence of DIifHct Magutraw with the disceetfen ef other Maglsirate* a« wcomailtrowt — 

1 or puriKises or voinmiiment t Subordinate Magistrate if duly empowered has equal powers with the District 
Kagistf.te and tlie latter v, uiiioi give instructions to tlie Subordinate MagisuatAtegarding a judicial pjoceeding 
rg, the oommeitcemeiii of the preliminary inquiry or the desirability of commitment l\ the District ^ 
desires to mierfere he must first withdraw • ’f ^ *’■ ' "" 

class who condurted a preliminary Inquiry 
to a Deputy Commissioner with ..pecia] pt> 

either to discharge or to commit the accused to the Court of Sessions, but that he had no authority to a » 
the way he did The acesued who had been convicted were however, held not prejudiced by such irregu 
commitmeiii 7 C W N, 487 

8 Power to commit luclsdes power to dispose of the cese —The powers conferred under this sertion 
coiney iiiihoniy to ciro into effect any of the (irovivions oiQiapter Will of the Code, 6 A. 477. 


207 Tht foHowjnyr procedure «hali be adopted m inquiries bHon 
<vuinv^^prepinwry m Mipstritcs where the cast is imblet\clu>i\v-l> b> a Court 
Qommitnietit Court oi, in the opinion of the Magistrate, ought to be trrd bv sueft v.ow 

Noial-ThefoUowIfgprocedBreshaUUadopUd-'Thelanguigeisimpsratnc b 3*7 ought 

not to It: voiistrued to ovcnide the terms oi this section. See Note it the head of this Chtj ter 


2. Case! which ought to bo tried by each Contt.— The words out ti> lie ^rfid by Cou A 
111 tfii ' section and in n 3t7 must be read with s. 254, and i ewe vvWch ought to be tried oy a ou ' 
UotH. whicli the AlaRi'inte i» noi compelem to ti> or in whtdiinhts opinion suk jutte jiunishme'U cam 
Inflicted by him 4 Bow L. B. 83, where 24 C 4Z0 aiidRatioU! liOare rekrredlo 5tftf also t8 B. 830 }«*• 

439«.l«(r L J. 104. b die case be one whidi Uie Magistrate IS Iwih comj>etent loiry md cvn idcquarr) 

{HU h I e has chj dinaction K> comitill ii f > tlieCourt of Session, B B. b R 2a*=» 15 Cr. E. J. 884. 
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This “•ecuoii IS ajip.irently lo be Interpreled in the light of s 2S4 so that s crtse whicli ‘ Ought to be 
ined b> Iht Court of Session, ,15 contemplated b> the former section, must be taken (o be a case in which 
adei)uate punishment cannot be awarded bj the Magistrate, and not merely one which, for any other reason he 
miT think It desirable that the Court of Session should try —<r O' Or PartII,No30 > i 

3. It commitment of cate not ezcluslvetjr triable by Beulens Court bad?— J^ote n to s 2IS 

4. Joint Inquiry into the cate of leveral accused perious.— There is no proiision m the Code uhich 
requires d sei'ante inquiry in respect of eadi accused person, as tlie provision contained in s 233 refates to 
separate /w/j oiil) The trial no doubt could nolbe>>int, but tbereis noobjeetion to a joint inquiry on the 
ground that the inquiry was conducted agaiast the accused jomtlj with others, 7 Bom L.R 437«a2Cr L.J. 
432 \ 26 M. 592 , 1900 A. W. N 206. See Note 7 (i> to s 215 

5 Object of preliminary Inquiry —The object of the law in providing that the inquiry shall beheld b) 
the Magistrate before the accused has to undergo a trial in the Court of Session seems to be to prevent the 
commitment of cases in which there is no reasonable ground for conviction, 8 A. 161 at p. 162 j and the Lode 
seems to has e been carefull) framed witlia view lo |irovide that noone shall be committed for trial without 
having previously had a fair opportunity of meeting the diarge upon which he is to be committed, 10 B.L.R.285 
at p. 289. See also 3 M. 3S1. The legislature has laid down provisions for procedure before commitment, some 
01 which were obviouslj intended for the benefit of accused persons The object of its provision that all the 
j ' • V . j ^ _i .ua— -.Aru iila— aware of all the eviderice 

• nesses andheanng deience 

■ • • * * that there are not sufhcient 

• ipense of defending himself 

terni possibly See 5 Bur. 

L T. 239 a IS Cf. L J. 877. 


208 (0 The Magistrate shall, when the accused appears oris brought before him, 

proceed to hear the complainant (if any), and taken in manner herein 
evidence provided all such evidence as may be produced in support of the prosecu- 
tion or in behalf of the accused, or as may be called for by the Magistrate. 

i2) Ihe accused shall be at Iiberlv lo crosvewnum tht witiusses for the prosecution 
in I in such cast, the prosctutoi miv re-examine them 


I i It ihi. c 

process for pro- 
duction of further 
evidence 


npliiii itu or otticcr condoctini; the prosecution or tht accused applies to the 
Magistrate to issue process to compel the attendance of aiij witness or tht 
production of inj document or thing, the Magistmte shall issue such process 
unless for reasons to be recorded he deems it unnecessarj lo do so 


(4) Nothing in this section shill be deemed to require a Presideiicj Magistrate to ricord 
his reasons 


Kotei.— 1. Sub-sec. (Z) incorporates th« iteasion in 21 C. 8{2, and merely re-eiucts tiie |>rovisions of 
s. Ill of ihe Eztdettce Act. 


2 Rales for the ezamlaatloa of complataants »od witnesses framed by the Calcatta Hl|h CeirL— 
(a) EzamlnatlOR to be vlra voce In Conrt.— Every witness shall be examined t no Z'urr in open 

Court. 

(8) Mo other hastnesi to be attended to —A Magistraieor Judge shall not be engjged in any other 
business whilst the examination of the witness is goingoii,or whibt any documentary evidence is being read. 

(f) Saperyblon of examination.— If, after examinatiou of a witness has commenced, the Magistrate 

or Jiiagc IS compelled to attend to any other business the examtn.iUon of the witness shall be suspended 
!*j I. as such Ollier business is being attended to 
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iBtetmptleiL—Tbe e'camination of tiic wttae&s shall not be interrupted for the p«rpo>,e of 
-enabling the Magistrate or judge to attend to other business unless such business is an urgent nature. 

(e) YlolatJon at roles to be repwted.--It be tiie duty of every Appellate Court subordinate to the 
High Court to examine the memorandum of the evidence made by the subordinate Court, and to report to the 
High Court cases m which tt shall appear that the above roles hate not been strictlj and properly attend to 

(/) Evidence to be In presence of deciding officev.—The evidence of every wjruess shall matjabb 
be recorded m the presence of the officer who may deade the case except m the cases provided by 'ss. 349 and 
850 of Ibe Code, In which the recalling and re-examtnatlon of the witnesses is optional with the supenor Alagis- 
trate No mote than one deposition should be written oh each sbeet of paper 

(g) TeUl of iaqalry^Aftw the etamloahon of witnesses has coinmcnccd, the cnal or preliminary 
inquiry under Chap XVIII should be proceeded with untilall the witnesses mattendancehaxe b^eiie'caoimed 
those for the prosecution being first examined and If any witness oe detained for a tonger period thaft tuo 
days, the Magistrate should record a memorandum siaimg the reasons of such detention. 

(^5 AdjouirBTaeoi — When it is deemed necessary to adjourn the hearing of a case the adjournment 
shall be for as short a time as possible and no person accused of any oSence shall be remanded to custodi lor 
anj period exceeding J5 days (s ). 

(i) Hoar of buaUtess —Every Sessions Judge and Magistrate shall sit daily and punctually at the hour 
appointed for the opening of hn Court unle-^s prevented by circumstances which are to be recorded in the 
proceedings of the Court 6 

3. W»n«8e« not to be kept waiting — (o) The evidence of witnesses should invariably be recorded as 
soon as possible after their attendance If from URasoidable causes an adjournment »s mdispensabJe;,tbcreshould 
be no unneeessftfi delay Witnesses remaining over one day should, as a rule, be examined at the first sitting 
^ the Court on the iollowingday By this meansthe public will be puttono Inconvemcnce and justice mil 
be admini lered m i prompt and saiislacton nwnner 

SupervUioa —Chief Magisiraie-* 01 Di\tria-> should carefully supenise ihe returns of iheir 
Subordinates as they will be held reponstble for the correction of irregularities the prompt di«:h«geol witnesses 
and the «rly comj letionof all trials UtliWJ 

t Bemaad wUhout taking evidence.— A prisoner arrested under t warrant should be promptly brought 
before a Magistrate who has then no authority to detain him further m custody or to remand him to prison, 
without some reason being made manifest whim either in the shape of sworn testimony given before him or 
in •mme other form which ran be put upon the record and which u sufficient to justify him In sending the 
pnsoiier to pnson and there to l>e detained lor a limited period for further examination 1 period whldi is 
never in any case to exceed 15 da^s » W ft S3} also 6 W 53 and 85 S«f s 344 and Notes thereunder 

5. Precaaff^M to he fakeo Jjj gtsailag larthtr jiexJoda nf remand -~Ja Police pme'*'- 1 

rule K that when an accused person is brought before a Magistrate an ' *' 

It fx ordinarily sufficient to show by the evidence of a Pohce^jfficer thi 
Hon l;ehe\edtoberelnblc that the accused has committed anoffience 

up after remand and a further remand is needed some direct evidence ” uH*.u!fed is required 

Ijy the Magistrate to justify him in refusing bail and with eadi remand v necessity for produenem of evidence 
of guilt becomes stronger 6 Iff 69 , 36 C. 174 and Notes to s. 344 

6 PreUmlnary Inijalry to be fa thepreecnee of the acciisid —Where a Magistrate record<.d evidence 
in the absence of the accused and committed turn lor trial, it was held that Ws procedure was illegsL 
Weir II 559, aC. W H tlO 

7 Daty of M«gUtf»te is to make fnU tnqolry aad Uke aU evidence —In every mquirylmo a Scs- 
sionv a Migistrate is bound 1 efore he draws up a charge to take alt such evidence as may be produced 
(IJ in support of the prosecution (2> on liehaUi^ the accused and (3) as may be called for by the Magistrate. 

If he iloes not take that cvidciite,he errs unless he can Justify his procedure on some such ground as the 
evidence , f a witness is ol viottsly Irrelevant or that be considers the fact in issue between the P ‘the* proved 
one wa> or the other by the evidence alrcsdy j roduced 10 A E / if< » 13 Cr t <7 441 Asidi^dte cwdcnce 
and not metefj a pan >hou]d be rculy at ihe mil it is the duty of a cotnmitling Magivirate to make full and 
wefj 1 fnrpdry inin the sWeged ofSswce and to tecerd the tesUmony of wftnesso Ke ought to do this even 
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■when confession of the accused had been recorded as there are may cases to j>how that confessions are often 
retracted at the trial BataafalSIS. It is the duty of the committing Alagistrate to place before the Sessions 
Court all the evidence procurable Bar B.tLS3S A commitment made without examining all the witnesses 
for the prosecution IS illegal 4M 277 A commitment made without taking anv evidence on a preliminary is 
illegal BataaUl 100 A committlag Magistrate cannot discharge before examining all the witnesses for the 
ITOsecution, i M S29 

8 . PreiecBtlon beund to prodace all the avaBable evidence — The prosecutor is bound to ] roduce all 
the esndence in his {a\our directly bearing uponthe charge, Hei» not free to choose how muchesidencehe 
win bnng before the Court It is frtma/aae hlsduty accordingly to call those witnesses who prose their 
connection with the transaction in question and who must be able to pve important information, per 
Wilson } m 8 C. 121 at p. 12<. See also 10 C. 1070, 14 C. 245, 14 A 521, 15 A 6 See 13 P R 19S» 
17 Cr L.J 247 

In atnal before a Court of Session or the High Court if a Public Prosecutor is of opinion that a witness 
IS a false witness oris likely to gi\e false testimony if examined he is not bound to call that witness or to tender 
himfor cross^xammatioiL In casesin whichthe pnsoneris undefended the presiding Judge should look at 
the deposition of any witness appeanng in the Calendar as a witness for the Crown and not called as such or 
tendered for cross-examination in order to ascertain whether he should not himself take action under 
s. 540 16 A. 84 at p. 87 See Notes under s 256 

9 HagUtrataa daty to take cTldeace for the defence u a Sesiloa ease— Preccdare— Sub-sec (i) 
contemplates the production of evidence by the prosecution or by the accused without the aid of the Magistrate 
subsec (3) contemplates the intervention of the Magistrate to secure the attendance of witnesses and m 
regard to this evidence the Nlagistrate has a discretion for reasons to be recorded by him to refuse to 
issue process if he deems unnecessary to do so The distinction between the duly of the Magistrate in 
regard to the evidence produced before him by the accused and evidence not produced before him but 
whichthe accused desires to obtain by Issue of process must be borne in mind Ss, 209 and 210 do not 
require the Afagistrate to record the evidence of witnes es whom in ihe exercise of the disoretron given 
bysul>see.(3)hehasdeemedit unnecessary to summon It i ojiento a Magistrate to decline to issue sum 
monses where the apilicaiion has been delayed until the last mioute before the charge, 83 U 321, 42 C. 608 
5#eNoie7(./)to s 215 \ Magistrate inquiring into a case under this Chi|ter is not em|)Owered to frame 

a diarge or make out an order of commitment until and after he has taken all such evidence as the accused 
may produce before him for hearing 20 A 264 A Magistrate investigating a ca e and committing the accused 
to the Sessions without examining the witnesses applied for by the accused ia» erroneously under sub«ec. (S) 
of this section and the order of commitment must be set aside as bad in law 26 A 177 Where a Magistrate 
after recording the evidence for the prosecution bad summoned witnesses tor the defence and had consented 
to make a local inspection also but in pursuance of a direction of theSessions Court committed Iheaccused 
wathout examining the defence witnesses or making the local inspection Arfi/ihat the commitment was bad 
in law 1906 AWN 306=4 Cr L J <92, but see 15 Cr L J 704 fH) 46 A 137 

id mtnesses who fall (o appear most he compeffed to attend.— The accused has further the right to 
call upon the Court to compel the attendance of witnesses who have been summoned and who have neglected 
to attend 1C.W N 543 The accused ought to have an opportunity of adducing evidence on his behalf before 
the Magistrate and which the Magistrate cannot refuse to take without recording his reasons RaUalal too 
A Magistrate going on leave exercises an improper discreuon in committing to the Court of Session a case pro- 
perly tnable bv the Magistrate merely on the ground that the witnesses for the defence are not in attendance 
and that it would be inconvenient for his successor to commence the tnal anew Ratanlal 110 

11 Right to crou-examlne when to be exercbeiL — Fox C of the I urma Chief Court is of opinion 
that as this Chapter contains no provasion similar to that in s 256 (I) for recalling prosecution witnesses for 
eross^xamination the proper time for cross^xamining a watness in an inquiry under this Chapter is in the 
ordinary course immediately after the witnesses examination, S Bar L. T 239=13 Cr L. J 877 It is impossible 
to construe this secDon as conferring upon an accused the nght, if he thinks fit, to ask for an order and to 
have an order made that the cross-examinationof the witnesses for the fxxiseculion may be reserved unul after 
all the prosecntion witnesses have been examined in chief 14 K L. T 532 = IS Cr L. J 29 i^ee also 38 C 48 
As each witness is examined he should then and there be aoss-examined and reexamined and allowed to go 
home. It IS Illegal for a >l8gistnte not to allow any crossexamination befo^ he frames a diarge or till such 
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ttmeOiat the elimination in chiei o( all iMtnesses for pro<iecutiou k over lOA L J 14lssl3Cr L J «3. Hut 
jtis open to a Magistrate to allow cros'vc'camimtion « f witiiev^e'. lofthe prosecution 'even liter achargeis. 
drawntip 39C 82S also 3 C Vf H 110 ^ ^ 

12 Effect ot not allowing croea examta&Uoo — When dei>ositions of witnesaeis lor the prosectttton 
were taken without any cross-examination beinp allowed Ae/d that such depositions were improperly treated 
as evidence in the Sessions trial as they had not been duK taken vvithm the meaning of s 288 21 C 642 and 

Notes to s 288 / 1 s i- 

13 Is Magistrate committing onder a 347 not bound to allow cross examination and hear def nee 
OYidence^— beciion 347 is not to be read as subject to the provisions or this section and it is not imperative ( nihe 
M igisiritc to allow the accused to cross examine the w line ses forthe prosecution or to call witnesses m hi 
defence before ordering comilntment under tllai ecuon 38 C 843,Ratanlnl 975 , 15 Cr b 4 704 (M) "this 
view was not accepted by the Madras High Court 36 H 321 , and by the Burma Lhiel Court in 6 L B R i29 
(F b ) =» 5 Bur L T. 239 =t 13 Cr L J 877 See Note under p. 347 and the Note at the head ol this Chapter 

14 Evidence to be recorded m manner hereioafter provided — 5rf Chapter XXV ss 356 3s7 and 
W 0 5, 3b3 makes a special jirovision for the recording ol evidence by the Presidency Magistrate 

is Evidence of an aecnsed person — An accused person cannot be admitted as an npproveriii 
irehminarj inquiry against others jointly accu ed with him imul he is either disdiarj,ed or pardoned 
7 W R 44 ' 

16 JLttendance of respectsfale Hioda ladies as witnesses —The attendance of Hindu ladies ot 
secluded habits and resj ectability as witnesses should not be insisted upon when no distinct charge is made tjut 
3W B 46 


209 0 ) When the etidence referred to in section 208 sub>sections (l)and(3) has 

been tak.en and he has (if necessary) examined the accused ior the purpose 
son'to^he dischareed^ enabling him to explain an> circumstances appeanng m the evidence 
against him such Magistrate shall, if he finds that there are not sufficient 
grounds (or committing the accused person for trial record his reasons and discharge him unless it 
appears to the Magistrate that such person should be tried before himselt or somo other Magistrate 
in which case he bhall proceed accordingly 

(2) Notlnng in tnis section shall be deemed to prevent a Magistrate from discharginy 
the accused ni an) previous, stage of the ens^; if for rcavms to be recorded by such Magistrate he 
considers the charge to be groundless 


1 Examination of accused before committal absolutely necessary —It is Uie duty oil Ma^isiAte 
beiore comnuumg accused persons for tnal to examine them for th^ purpose ol enabling ihein to explain an> 
circiunstancto aj peanng m die evidence against them the ehecl of this seciiqn is that it is nut left to the 
discretion of a Magistrate who ii tends to commit to examine the accused per ons fte is ijound ta exm'wvnr 
die accused and il he makes an order of commitment without examining him tlie order Is irregular and inight 
l>e qinshed li the irregularity his occasioned a failure of justice 23 M 636 But see 2 W R 50 

2 Extent and scope of the examluatlou of the accused —See s 342. The real object of the Li'v m 

all .will}, die accused to be examined is to enable the Judge to ascertain from time to time from i i risoneir 
particularly if he is undefended what examiintion lie miy desire to offer regarding any fact stated by the 
wiine ses or aher the close of llie case how he can meet what the Judge may coi ider to be dimn itory evi 
dence against him /rr I RiNsu J in 6 C.96 alp 102=6 C L. R.521 at p 627 al o 3 C. Vf N 702 5 A- 233 

It p 256 A Magistrate has no jiower to order the accused to file a wntien statement m 1 roceedlni.s under this 
Chij ter Weir II, 253 But if the accused desires to make 1 statement u is not com[)etent to the Magistrate to 
rcluse to allow him to do so lO C L. R. 54 


3. Power ot exsmtniog aecnsed not to be abused. — The accused should never be ex mimed with » 
view i » filing up gam In the evidence for the j roscculion 26 C. 49, or to supi lemeni the evidence « here » i 

deriaetil t C L.R 436 The Code enijxiwera the Magistrate to commit without Inquiring into the defence (){ 

»1enccux.Hl. The MaKWtr^le should therefore bee ireful not to alnnie the discretion given by this section to 
r-ximlne U e accused 14 W R 16 and 1 B L R (Sh N ) 16 The discretioinry j^iwer given by this section 
xhoul V Iw iivf,! to -\scertnn from the i ri!.oner I ow he miy ex| Inn facts in evide ice aj | cirlnv, akihivt him ■*., 



inquiry trelimihary to commitment, 
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lhat those facts should not •‘land ugainst him unexpUined, but not to drive him to make scK-ctimmating stale- 
mem,lM.H.C.R.lB9| 1 C. L. R. lU , « C. L. R. 831t 35 W.R.STt 8 W. R.(F.B ) 47 ( 6 a L.R.431{ 8C.»a« 
T C. L. R. 885; 17 C. W. R. 854 m 14 Cr. L. 4. 139. Tlie proceedings should not be of an inquisitorial nature. 
See also 8 B. R. C. R. Cr. Ca. 51. Tlie accused need not be examined at all, when the evidence is not sufhcient 
to charge him with the olTence, 10 VT. R. 35. A commitment without examining the accused is bad 
in law, 33 M. 138. ^ 

4. Majdiicharlt At an; itaga,— 'Sub-sec. ( 2 ) of this section and s. 253(2) relie%e a Magistrate from 
the necessity of going on with an inquiry or trial when he is reasonably convinced on what has beCn already 
deposed to, that a criminal diarge cannot be sustaineil, Ratanlal 201 Where a Government officer has been 
discharged, on an application by the head oi the Department, a a>py of the order of discharge shall be given 
free of coiA.-‘Govemmenio/ Itidta, 31st August, 1899 

8 Hagiitrate nay proceed for minor effenee •am!aArllj.--Where in the opinion of the Magistrate 
the esndence is not sufficient to Justify a committal, but discloses an offence over which he has summarily 
jurisdiction, it is conq^tent lor him tu deal with the case summanly and in such a case he cannot be said to 
disregard that {'art of the charge which takes the ca^ out of his summary jurisdiction for the purpose of dealing 
with the case summirity, 33 M. 459 

6. CoBvletieD (sr minor offence when evidence dlieloies graver offence, net Invalid.— U«t where 
a complaint was laid of an offence under s 409, t PC, and the accused was tned and convicted fer that 
offence, and on ap|>eal the contention was set up that the Magistrate who convicted had no junsdiction, 
because the evidence disclosed an offence under s 466, 1 P C , triable exclusively by the Court of besssion, 
held per Khox, J , that the complaint gave the Magistrate jurisdiction to try the accused for the offence 
complained of and if it was established, to convict him and that the Magistrate was not bound to commit, 
merely because the evidence disclosed another offence triable exclusively by the Court of Session, 27 A. 89. See 
34 K. 678; 33 H. 459; 3 K. L.T.49ds7 Cr. L 3 315;3T A.69;3S B. 90; but rr^Note 20 at p 604 


T. H Aglstrate eeght net to treet « grave offence Ai » leit grnve offence to cleUh at Jnrlidletlos.'-A 
Magistrate should not treat a grave offence beyond his jurisdiction as aless grave offence m order to bring it 
within his junsdiction , aor should tie ordinarily go into the defence evidence m a case tnable exclusively by a 
Court ot Session and in which case for committal has been made ought by the prosecution, since to 

do so IS to take upon himself the function of a supenor Court, (IBIO) H W, M. 653 ■b 12 Cr. L. J. 30. 

8. Freeednre when several persons are charged and the offence of one or mere of them Is beyond the 
Magistrate's cognUanee.— When several persons are charged with different offences arising out of one act or 
transaction one or more of which are beyond the cogoltance of the Magistrate, and the rest within his 
cognizance, he shall not try the persons accused ol the offences wilhm his cognizance, and commit the other 
accused persons, but commit the whole ol them to the Sessions CourU — Oodb Cr. Dig at p. B ; VQkIns, at 
p. 108. See Note 6 to s 210 

9. Mo eompeniatlon when accused discharged la a sesitens case— Although a first-class Magistrate 
discharges the accused under this section on account ol the charge being v exatious, yet if the offence charged 
be triable exclusively by the Court of Session, the Magistrate cannot award compensation under s. 250 to the 
accused, Ratanlal 961; 40 A. L. J. 488. 

10. Discharge ot accused before recerdlngaayevldenca andvrlthent recording any reuenstheretore 
whether legal.— Competency of discharged eo*aecated Co testify. — Though a Magistrate has power to discharge 
an accused even before recording evidence he should then and there record hts reasons for so doing, but if he 
omits to do so, the discharge is not illegal Where one of two accused persons sent up by the Police was 
divJiarged b> a Migistrale without recording evidence and without recording any reasons and the discharged 
person was examined as a witness against the coaccused, Aehl, that his evidence was admissible, 33 B. 311 
JoUoxoed 4 L. R. 383 » 8 Cr. L. J. 870. 


11. Effect of dUeharge on tubtequcnt Inquiry for tho tame offence.— The discharge of a 
;>erson accused of an offence tnable exclusively by the Conn of Session is no bar to his being brought 
oi> again with a view to commitment belore a Magistrate who may proceed without an order for further 
inquiry An order of discharge might be passed at any sUge of (be case and does not amount to an aaiuitlal 

tT.R. 81 . .SrrBboieB.81l;9B.100tn C.897 |34H.lM;3ee.eS3;33]LlU. In 38 C. 8 BT it was laid 
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n.ustbeaUn*«»»a SO m~iO.L R 303 S« Notes 27 and 28 203 ^ , 

A Court which has passed an order ol drsdiarce cannot re-opcn the same ^se but 
to a sewed ease being instituted the order ol discharge does not stand in the way ot such proceedings being 
tafeen 2 i A L J 115 

12 Bemea, iM Impteper .«> else of aiser.lien by Wonlrlng Magistrate -The remedy tor an enontoM 
eserclse ol discretion is provided tor in ss 136 and 137 But in considering whether an accused has been imiTO 
S »2n L terms el s 136 k Sessions lodge or District Magistrate is h»n"d “ Co Jid ^ 

founds upon which the discharge has been passed including the evidence which has not bwo *awiei =d 
to be sufBcient to establish a fnma Jacu case beloie oidcnng a commitment ot directing a (utther in<io ly 
70. W » Tf.S-rralsoSE 100 , 5 ». 161 , SW E 3 , 2 C. 110 and 23 C 357. 

13. BeperlM Coalts power td inlerltrtnte to bo esotctied tn riser cases on^-S« s 136 a^n^ 
Notes thereto The tact that the D.stnct Hagistrate or Sessions lodge might be disposed m mte to 
the Magistrate discharging an accused discrediled die proscuuon evidence lor “a""”'™ '“5 
discharging the accused without committing him tor mat is no ground tor mtetierence hJ ® ' j[„|iable and 
a Sessions Indge acting under s 136 directs a Magistrate » oomn"' “to nierrts o the case 

insufficicm it was held the High Court had anthonty to set aside the commllmenl on to merits o 
7 C. 1 H » 327 ) 33 H 221, 15Cr I. J 373(M). , 

11 E owar of BlSh Court to ttvSso on otdot of diseharga by a Preiiaency ^ a 

High Court has held that it has power under the Code to intetleie with an or er o ^^^^g 
piesidencyHagisttate which contravenes an express provision ol >»»“ c 1. 1 703 and 27 CDS 

dischaige was wrong Wslr II, 2S3 , 27 B 31 30 0 291 daualing Irom 33 0 . 1292) 6 o n 
*e also IIH tT 200-= llOr L.3 629 , .. c .t Oeulon 

15 Refosal of Maglslrats W charga acensea wlth;an oStnoa offences uTder 

amounts thily to discharge —Where a Magistiate on a complaint chargmg , ...j m charge them with 

ss 679 and 177 I P C tried and acquitted themoi the charge under s siiboec (tint this 

the offence under s 177 hr/dthatsuch refusal was in substance an order o slartstrate is ol Oj inton 

section as there IS no other provision of the Code tot dealing w ih a oa Session and as he osuld not 

that there ts ,10 evidence oi an alleged offence exctnsweh, ^ 0 („„er pan ol 

proceed to act under the Utter part of sub-sec. {l)umillte had djschag th ofjence under 
the sub.secUon a Sessions Judge had jurisdiction to make ^ 

g 477 I P C 2<M 135 where 20 C 633 and 23 K 233 aterfiwr«W/>-iw«- 

tUHCHOH OF AS lUQOlRlHO MAaiSTRATE— SESSIOMS CASES. 

16 Magistrate must make a thotongh taqalry and sift too hasty ^'n making commUments 

sometime leUtromex-MmnationolcnmvnalttialsthManyMagis ra previous to commit 

or rather that they do not make the thorough Inquiry whirt 1 V ^ Magistnte to sift 

ment In a case ol murder more especially there be and to examine 

every fict bearing on the case In order to ascertam whe^er eSnee m this case tvhich led to 

U e accused on the lacls which bear against him- (^e ® * * I” " time the ra irderwascornrniff««I- 

presumpiiotiQl the -iccuseds guilt was t^nt he had been absent ^uUhe lime h d ^ 

statement as to where he was at that time haw beeii eemded^ , 

thoroughly inquired into U is not sufhcient to say Aat the ^ iviines^es and, if the 

Innocence at the trial It Is possible that the accused rommittcd. A Jong time elapses 

w itnesses can give ev idence in liis fav our to exculpate him ^ S.,”evidence more especially as to 

before a uiaUt the Session comes on and witnesses cannot then give ^ev 

time and duty as when the facts have only lately ocewed. \ guilt of the accused but 

previous to commitment to iscertain not only whether there v^s Ptesump B ^ parties 

also whether he was Innoccik It is the dutyotlbc Police nod the , jj^jJ^elvcsfrornfhecrfme 

sttsjTCClcd of being gu hy to trial «« also lo ascertain wl ethw the susperted a Hhgfstnfe to commh 

of wl tch they ate accused. Hiere H n clauv, in the Ilocerlun. Code A abused Jf 

Intpiryluo the defence ol lie accuse I I liehevc IbediiCTetion given tiy U t, -^Vv 1 tl hvk d« 

be I i«phcil Ifl ci.rtahi cases hut hi serious cJi ir^es of murd«3’ when ll e life of ihc nccus ^ 
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clause should not he tcted upon, because no certainl> of the accused s ^itt can arise until his deteiice is iiega 
lived, and proof that his defence Is’false Is frequeittl> very strong evidence m favour of the prosecution 
of the result of the inquiry mtd the defence leaves the matter in doubt, itis'the dutyoftheMagiscrate to commit 
and leavethe Sessions Court to decide which is the true story ’ Per Jacksov, J , in 14 W.K. 16. f » i or 

17. If BO evfdeaee a^alnit aecased U forthoemlB^, Magistrate ts bound to dlschar|e him.— Where 
the accused, who has been dul> summoned or airested under a warrant, is present to meet any charge^ and 
no evidence ts forthi^ming against him owing to the absence of the prosecutor and his witnesses, if It Ge 
not shown to the Magistrate that the case ts one in which he ought to adjourn the inquiry under s 344, he 
IS bound to disdiarge such accused person, 15 W. R. 53. A commitment to the Sessions would not be justifiable 
unless the committing Magistrate considers that a frtma facte case had been made out, which in his Judgment 
ought to be tried at the Sessions, 15 U. 39. Superior Magistrates ought not in any wa> fetter the discretion of 
tlieir subordinates m this matter A commitment must depend on the evidence before the Court and not 
on e\ idence which may be given m the future, 16 Cr. L. J. 6 (C.) ; 37 A. 395. 

18. Magistrate most decide whether or net there are iBlflelent grounds to commit and soi whether 
aecnted fs Innocent or A^Oty. — A committihg Magistrate has no doubt to perform the task of weighing the 
evidence before him with a view to decide a particular question, but the question he has to deade is not 
whether the ficcused is innocent or guilty, but whether or not there are sufhaent grounds for committing the 
accused for trial, ue, whether or not there was suffiaent legal evidence or reasonable ground of suspiaom 
36 A. SSL 

19 ynien Magistrate may eommle or discharge.— The law requires that a Magistrate should take 
not merely all the evidence produced m support of the prosecution, but also that produced on behalf of the 
accused. He is also empowered to examine the accused. Fven after framing a charge a Magistrate is 
entitled upon consideration of the evidence, adduced before iiim b> the accused to cancel the i^rge and 
discharge the accused s 213 (2). A Magistrate is not justified simply because there is evidence before him 
which seeksto lay to the charge of an accused person an offence triable by a Court of Session, m committfng 
the accused, 1899 A. W N. 135 j nor is he justified in a grave case triable by the Court of Session, when the 
prosecution evidence pointed both to a dacotty having been committed and to the accused having been the 
persons concerned in the dacoity, in discharging the accused without there being any rebutting evidence 
because the evidence seemed to him improbable aud exaggerated, 26 A 664i 11 R. 372. It is not possible to fix 
Iiosittvely the limits withm which the Magistrate should exercise his discretion and different Judges have laid 
dovvn various tests (some of them conflicting) which should guide a Magistrate in committing or disch irging* 
One of the tests suggested is— ly {here ir iuffieunt ex idence la go la the jury the Afagulrate muil commit.-^ 
1 should prefer to express the rule negacively by sajiiigilwtheoiust not in an> way encroach upon the functions 
oi a jury Bvkeweli- J m 14 M. L. T 200 = 14 Cr. L. 529, 15 Cr. L J. 373 (M ). “The test which 
should be applied to decide whether a committal ought or ought not to be made on the facts is this — 
Assuming that the u hole ot the evidence telling against the accused is true, is there a case which a Judge at a 
trial could leave to a jury* If the evidence ts such that a Judge would have been bound to rule that there was 
no evidence on which a jury could convict, then a committal ought not to be made. If there was any evidence 
which called for an answer, however great the preponderence In favour of the prisoners might be, then the 
committal was pro()er’ — ./Vr' H arrington, J , m9C.l!ir.ff 819, “Theobject of the preliminary inquiry m a 
cnminal case fs to ascertain whether there ts any real case against the accused before a commitment is nude 
and if all that can be said is that there is a mere setntitta of evidence, there should be no commllment’* — Per 
Henderson, J titd, see also 11 B. 372. Another rule laid down is where a fnma /acu ease ts made out 
against the accused and credible witnesses have gven evtdenee, he must be committed. * The duty of the 
commitung officer is to ascertain whether by the evideoce of the prosecution upnmafade case is made out 
• • * . .u . . -nbcDt on them to satisfy themselves fully of 

- , • . I *• •TToneous. Where there is a sufficient ground 

• • *‘ • • • •• I immitment, and he has discharged all the 

' . ■ ■ /*• : I.I.. ' .■* H.I I' <- 'M But a Magistrate will not be Justified in 

making a commitment to the Sessions, unless he considers that a ^riwia /jfiir case has been made out, whidi in 
his judgment ought to be tned at the Sessions, 13 M. 39. In W«lf If, 891, the Madras High Court observ ed “ that 
a Magistrate is jurtihed In committing an accused person for tnal by a Court of Session where a fnma facie 
case Is made out that the accused has committed anoSence oognlaable by a Court of Session. Inotherwords 
v» here there is ev idence not obviously fal«e and on which, rf it be accepted as reliable, a Court of Session migh’ 
34 
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convict an accused person, the Magistrate is ]ustified in sending up the case for trial and If the case is triable 
byaCourt of Session only, he is bound todo so’ &e -aho Jffelp Hi SIS.'- Where man inquiry intoi case 
triable by the Court of Session the prosecution evidence pointed both to a dacotty having been committed and 
to the accused having been tfie persons concerned m the dacoit^, but the Xfagistrate considenng the evidence 
improbable and exaggerated, rejected it and discharged the accused without there being any rebuttfng endeiice. 
It was held that the 'dag:istrate ought not to have disdiarged the accused as by thus pronounang upon 
evidence merely because it did not commend itself to his mind he really Ined the case and not merely 
considered whether there w ere sufhciciU grounds for committing the accused for tnal, 26 Jl. S61 See lion ei er. 
the cases cited m Note 17 

20. la grave offences It Is better to commU the accused.'— Where it appears from some of the 
evidence the accused might have been charged with an offence be>ond the jurisdiction of the Magistrate 
to take cognizance of, an officer invested with powers under s 84 should rarefy, if every, fry a case himself 
under this seaion 10 C. 85 =» IS C. L R.37J, WUlilai,112 .Sifzalso J3 B. 602} 2IM 676 , 23 B. 90} 3P.R1891 
andJR.R IMS- ^ ^ 

(i) Where death ts caused by autUnce^ Magistrate ought to z^»mw;i£— T lie accused threw his wife 
down and deliberately kicked her several times thus inflicting injuries which caused her death The first 
class Magistrate conviaed him of voluntanly causing hnrt, and sentenced him to five minutes simple inipnsou- 
Toent. Held that in such a case, where death is caused by violence, the accused ought not finally to have 
been dealt with by the Magistrate, but should have been committed to the Court of Session RafsafaJ 3S2. 
Instructions as to cases where death hat ensued — In cases where death appears to have resulted from 
Iniunes voluntanly inflicted by the accused party. Magistrate ought to be very careful not to take tt upon 
themselves to absolvetbe accused from the graver charge, and convict him of hurl or grievous hurt only unless 
they are quite clear tfut there is no suffiaent evidence to warrant a commitment to the Sessionsfor murder, or 
culpable homicide not amounting to murder, wakfne ii2, i0C.fi 66 » iS C. !•. R S76 {RaUalal S82,i3 B 602. 
a B R, 1891t and where the act amounts to an attempt to commit murder, 6 U. L.7. 2ST 9 Cr. L. J. 221 

(u) Attempt to mardrr— Where the act of the accused amounts pnma Jntu »n the evidence to an 
attempt to murder a Magistrate should commit the case and not try the case himself Where he did so the 
conviction was '■et aside and the accused commuted to the Sessions, 6 U b I 257«»11 Cp L J 19B 

(III) Grievous hurt and robbery mastbe cotntnitled a Magistrate finds on accused person has 
caused grievous hurt in committing robbery , he is bound to commit him to the Court of Session uuder s 397, 

L r C It IS illegal to treat the grievous hurt as simple hurt and convict the accused under s 394 1 P C 
Batanfa) 676 

(jv) A'alse charge of ru/r.— The offence of making a false charge of rape are triable by i Sessions 
Court exclusively tberefoTe a firat class Afaghtrate has no power to convict the accused under s 376 1 P, C., 
but must after framing charge commit him to the Sessions. Batanlal 593 , 6 M L T 257 « 9 Cr L J, 224 

21 What* the ^uetUoa of discharge or commitment is one merely of probabUlties better to commlti 
—A Magistrate has in cases triable by a Court of Session a wide discretion in the matter of weighing tJic 
evidence produced on one side or the other , but if m the exerase of such disoetion Oie question of discharge or 
commitment is one merely of probabilities, the Magistrate ought rather to commit than to make an order ol 
discharge 28 A. Ml , 1904 A.-W.R.B , 14P.R 1908.-8 Cf. L. J. 283 An order of discharge m a case inquired 
Into under this Chapter is proper if the Magistrate had applied his mind to the evidence, and the order sho^ on 
the Mhole that he came to the conclusion that no pmna facie case has been made out, Weft If, 263 See i otes 
tos 2lft 

22. Doty of Bagliffate la dealfng wfth tfao evMooce addBeecI bofore him —It w m Is>ing down the 
priflaples which should guide a Magistrate in dealing with the evidence adduced before him that thae nppenrs 
to be B sharp line of difference of opinion. On the one bandit « laid down that a Magistrate must dec^e only 
on the possibility of eoniKtion and not weigh the evidence A Magistrate ought to commit a case to the Court 
of Session when the evidence is enough to put the party oa his tnsl and such a case obviousb arises when 
credible witnesses make statements which, fl believed, would susuiii a convictioit Wei^iing of their 
testimony with regard to improbabilities and apparent disciepanoo Is more properly IhC function of the Court 
having Jurisdiaion lotry the case. BatiinlASW. NVh«e there w evidence on which a conviction M possible 
In law the Maglsusie has sufficjcni grounds /or committing and he h bound to commit The weighing ol 
evidence to arrive at nnoj Inion Its to Uie guilt of the mtensed fs the funalonirfihe Court having juftsdirtlou 
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torn lhecasc,J7B 81. Sufifunt ground for t&tHmitttmg t»t Bround for connctlnp bnf whenUiecvt 

■d^ncr IS to put th« ncoKcd «m hit tntl, and Midi a case arises <ihcn cmlible witnesses made st«ie* 

cnents uhldi, if t<beTTd snuild suMain cutulcllotu Tlieudsbins of their testimony with repard to Impix’ba* 
bihttcs and apparent diccrepandes is in >re prot>efly a (unction of the Court having Jurisdiction to tr) the cas« 
■\\ here, therefore a Magistrate holding a |«telimfnaT> inrioiry, could not lielleve the statement of witnesses, ifho 
■sau the ncniseil setting fire to the oimphiaim s crop or Immediately flfteru'ards, nnd disdiar>,ed the accused the 
High Court set aside the order of dtsdisrge nnd dirertesi the cvimmitment of the secitsed remarking thit It was 
not alleged that the three siitncsses (or ilie i>ro«ee«U Ml were of Inf imoits chanrter nor <loes it appear that nny 
cs'idence was addiKrd tending 1 1 slmn ihst ihes I'annoi possible hare spoken the truth 11 B 373] 37 B 81 f 18 
T Tll909aBBCr L J 381 “ Mihiugh a ^fagl«trate hsslirge {'hirers of disdurging the accused he should 
sMilj crernse it when he Is clearK of o]iinii>n that the evidence T ir the |iros<.LUtion is untrustworthy If ft fs i 
msTtcr of weighing lYohabi titles he would lie wetl adsiscd in leaving ths. case to the Court which akine is 
em, lowered to tr> it, and sh luld n H discharge the accused because m his opinion the accused ought to have 
the benefit of the diubc \ikmav ] 38 A Ml 1908 AWNS] 1899 A W N ISS | 9 Bom. L. R.33^ — 
9 Cr L. J 313} 13 Bora L, R. 933 « 11 Cr L.i 893 The existence nf i (lossible ground of defence is nc>t a 
sufiident rcsson for a Magistrate to refuse to commit a person fora trial sgiinst whim »frtma /aeu case is 
msdeout , otherwise the thief found in the fiosscssion of Jewels recently stolen ought never to be committed 
for trial since it is alwaj's possible thit tlie Jewels might have been foisted on him without his knowledge. It 
IS ordinarily for the Court lh.it has power to tr> the case, not lor the Magistrate who nukes the preUmittaty 
inquines. to determioe whether, hiMn„ regard to all the (acts and probibilttles guilt is brought home to the 
accused, (icssov, ], in 18 M L. T SOOMtlf Cr L. A 839 Magistrates duly is to determine whether the 
accused should be put on his trial and to commit lihe is satisfied thit there are aedible witnesses to facts 
whidi tf believed by a Jury, would Justify the conviction of the accused of the offence complained of If he 
proceeds to weigh the evidence to accept some statements and reject others to deal with probabilities of to 
draw inferences as to knowledge or intention he is in reality dealing wiih the riuestion of the guilt or Inno* 
cence of the accused and IS usurping the functions or a trial Court, /hr BvKcvvELt. J titd. The Ma^istrete 
ougiit to commit when the evidence is enough to put the party on bis trial, and such a case obviousl> arises 
when medible witnesses make statements which tf believed would sustain i convictioru The weighing of 
their testimony witli regard to improbabilities and a|>|iarent discrepanaes is more properly a function of the 
Court having junsdiction to tr> the CISC 11B 873 Tills case was considered in B 183. 

On the other liand it is laid down that a VagtslraU must weigh Ihe evidenee and need not tammil >/ 
the evidence aiU noi justify a eonviehon — \ Magistrate conducting sn in juir^ may, if he is convinced 

that the ra ise against the accused is fabe discharge him at an early stage of the case, but he has to hear all the 
■ev idence produced before him by whidiever side and it is only after recording that evidence he can consider 
whether there are or are not suiTiaent grounds for comnultal ind h'ls no ]x>wer whatever to pronounce a 
definitive judgment on the question whether the accused is guilty or innocenL The discreUonary power should 
be exercised with caution but there is nothing in the law which prohibits the discharge of the accused e*en 
though the evidence against him is that of |>rolessede>e'Witnesses but whom the Magistrate entirely discredits. 
The object of the law m providing that the inquirj shall be held by the Magistrate before the accused ha^ to 
undergo a tnal in the Court of Session seems to be to prevent the commitment of cases in which there is no 
reasonable ground for conviction The provision of the law is calculated on the one hand to save the subjects 
from prolonged anxiety of undergoing tmlfor offences not brought home tothem and, on the other hand to 
•save the time of the Court of Session from being wasted over cases in which the charge is not obviously 
supixirted b> such evidence as would justifj a conviction. Taking this view of the law, I am of opinion that 
the jxjwer given to Magistrates under this section extends to weighing of evidence and the expression 
siiffieienl grounds ’ must be understood tn a wide sense. I must not however, be understood to lay down 
that this discretionary power should be exerased by the Magistrate without due caution or that he should take 
upon himself to discharge the accused in Sessions cases in the face of evidence which might justify a com ic- 
-* *■ •* 1 . «- I •»-o oinion of the Magistrate, it cannot pos 

• prohibits the discharge of the accused, 

4 • emselves to beeje-vvitoesses, but whom 

the Magistrate entirely discredits, /'rf Mahviood J 5 A 181 it is not incompetent to a Magistrate hold 
•a preliminary inquiry into Sessions cases to examine the credibility of evidence adduced in the course 
imiutrj Such Magistrate should not commit the aoensed if he be of opinion that ng 

ev idence adduced against the accused the p-oseciition case is improbable and the ev 
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W, N. 117 s: 6 Cr. L. J. 406. “ I am invited to laj down the general proposition tliat a Magistrates having before 
him formallj and categoricalI> evidence which discloses a case for Inal in some Court to which sudi Magistrate 
might in his diiCretion commit, is bound to so commit and that he is tvrong in point of law in exerasing a 
disaetion and considering the sufficiency of evidence The proposition is dangerously large It is not the 
practice of Magistrates within the range of my experience, nor have Iheardthe law so laid down in England.” 

J, in 21 a. 265. A Magistrate need not commit merely because there is evidence sufficient to put 
the case to the jur> An accused person is entitled to adduce evidence before an order of committal is made, 
either in order to show that the evidence adduced for the prosecution is quite untrustworthy or to show that the 
facts proved b> tlie prosecution are consistent with his innocence when taken in conjunction with other facts 
proved b> him m his defence. A Magistrate need not make an order of committal when, in his judgment, the 
evidence adduced for the prosecution is clearly insuffioent to justify the conviction of the accused and the 
prosecution evidence is clearly untrustwortlij {see 7 C. W. N 77). He should, no doubt realize that it is 
not his duty to form a final conclusion on the evidence for the prosecution whether the conviction of the 
accused if committed is reasonably certain but it is his duty to be satisfied whether there are fair grounds for 
concluding that the accused is guilty, so far as appears from the evidence put before the Court It is only then 
thalsuffiaem grounds can be said to exist for committing the accused for trial /krSUNovRA Iveb. J. 14 
M.L T.200=sl4 Cr.L J, 529. A Magistrate in considering thesufficiencj of grounds, may properly consider 
uhedier on the evidence before him, It IS probable tliat a conviction wiU be arrived at, 1 S. ^ fi. 163 = 6 Ce.L. 

J 380,1411? R. 16; 7 C.W N 77. See also Rataulal 746 , 10 P. R. 1609 = ll Cr. L J, 18;213 P.L.B. 1910** 
llCr.L. J.761, 9 H. L. T.71=(1910) U. W.H. 352=12 Cr. L J. 20. Where the Magistrate finds that there are 
not sufficient grounds for committing the accused person for trial, he is bound to discharge He may so find 
either because there is no evidence whatever or b^use the evidence tendered by the prosecution appears to 
him to lie totally unworthy ol credit Where, however, the Magistrate entertains any real doubt as to the weight 
or quality of the evidence, the task of resolving the doubt and assessing the evidence should be left to the 
Court of Session S3 B. 163. Where most of the imporunt witnesses are totally unworthy of credit and the case 
Itself bristles with improbabhties the Magistrate would be right in discharging the accused, 15 Cr. L. J* 373 
(M ). When a Magistrate has heard the evidence for the prosecution with enure disbelief, when he considers 
himself in a position to show that the prosecution witnesses are totally unworthy of credit and a /orttort 
when, after examining certain witnesses named on behalf of the accused he has come to the conclusion that 
the evidence given by them is reliable and disproves that given by the prosecution witnesses, he is well within 
his discretion in discharging the accused 37 A. 335 A committing Magisirate is well within his powers in 
aoss-examming the prosecution witnesses to find out the truthfulness ol tJie witnesses and is ducharging the 
accused because the evidence ad" " • - Tlie chief business of the 

Magistrate is to see whether the O" ‘‘ absolutely 

incredible on every ingredient c • ‘ =16 Cr. L J 307. See also 

12 A L J 80 = 12 Cp. L J. 234 In 17 Bom L. R 910 = 16 Cf L J. 747, 33 B 163 was followed and it was Ae/d 
that the Magistrate was well within hispower-' mcro>y<sanilmngthe prosecution witnesses anti if the evidence 
tendered is totally unworthy of credit it was not only withirt his power but it is hi» duty to discharge the 
acaiscd under s 209 See also 20 C W. N. 732 = 17 Cr L. J 202 , 44 A. 57 46 A 537 , 43 M 874 = 49 H. L J 15S ; 

4 Lfth 64 

23. English anthoritlei appear to lay down the true principle —See Jndxctable Offences AclW and 
12 Yic. c 42, for the duties and functions ol the Justices of die Peace for holding a preliminary tnal and 
discliaiging the accused or committing them lor tnal When all the evidence has been heard the examining 
Justices then present who have heard all the evidence roust deade whether the accused is or ° ® 

committed for tnal If the Justices are of opinion that a /rtma/aete case has I*®" 
accused by evidence entitled to a reasonable degree ol credit, they must forthwith order him to be i g 

as to the Information then under inquiry If they are of opinion that die evidence is sufficient, or If t e evi ence 

raises a strong or probable presumption of his guilt they must commit him to prison to take ins tria or n 
admit him to baiL 

The examining Justices must take into account any evidence that IS given for the defence. There may 
be case^ where the ev idence for the prosecution Is sufficient to justify a commitment, eg , where It raises a pn> 
sumption of guilt as Is the case when on a diarge of larceny possession of stolen goods soon after a theft is 
{■roved against accused. In sudi case the presumption of guilt majr be rebutted by the evidence for the 
defence eg if the accused {verson found lit {vossesston of stolen goods recently stolen gives a satisfactory 
acnmni r,f h1» coming Into (x»ses<ion of diem and althoui,hthe Justices have not to try llie case yet If the 
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«%'idcnce for ihe defence is sudi in their o|nmon that there a strung or probable presum{it]on tliat Oie 
Jur> would acquit the accu«ed if he were committed they should dismiss the charge, J!. Cardew 
8 Q. B. D. l,^er Coc>.Gt.RS, C ] , at p 6. Set also Cox\ Cb/end^e {IS27) t B.and C. 37 at p. 60 and Halshu^i 
Letrt fij England VoL IX, p. 320 The sort of ^nwia fat%t case that warrants a committal, is defined by the 
Statute s. 25, as one ** that is 'ufilcicnt to put the{vtrtyon his tnallor an indictable ofTence.” 

S3X. Finetlen of a Maflitrata In a cate ctelotirely triable by a Coart of Beulon.— In a case exclu* 
si\-el> triable li> a Court of Session a Mipstrale Is not empowered to write i Judgment. All that he is empowered 
to do is to rect^ reasons of discharge if he makes such an order and to pass the order of discharge. 40 JL 
.iijLL.J.i5e 


HA0I8T£RI&L OABEB 

Si It li •xtremely andttlrable that any caae aboold be commuted which the Uaglstrata can deal 
wlttk-^It b for sea-eral reasons extremely undesirable that any case should be committed to the Sessions which 
can be adequately dealt with by the ^Iaglstrate. The witnesses are unnecessanly harassed, the time of the 
Sessions Judge and that of the assessors are needlessly taken up, the Coaemment is put to unnecessary ezpe>tse 
in traa’clling and diet expenses and the U|>se of time which ohen occurs before the Sessions tnal, introduces 
apeaal risks of failure of justice. All cases which are ordinarily tnable by the Court of Session, but can be 
disposetl of b> the District Mapstrate under the provtsionsofs. SO rw^ra. shoud be kept by theUtteron his 
own file and not made ON-er to *i Subordinate Magistrate. If a Subordinate Mapstrate finds, in the coursepfa 
tnal before him, that the case is one which should, in his opinion, be dealt witli by the Distnet Mapstrate under 
s. 30, he should, though he may ha\ e pow er to commit to the Onirt of Session, stay proceedings, and submit the 
case, under the provisions of s. 346. to ihe District Mipstratc C P Cr Or, Part II, No SO See 1 S. L- R 
103 — 8 Cr. L. J. 360 ] 10 P. R. 1909 — 11 Cr. L. J. 18. 

32 Carefol exercbe ef dUcretkn eeeeisary>-«(ay sues which Magbtrates canoet adeqaately poabh 
thoBld be committed.— It is onlj where the Magistrate isof opinion that adequate punishment cannot be mUtct^d 
hy him that he should commit 4 Bam. L. R. 85. Reading ss. 251 and 207, It would seem that the Legislattite 
has given to a Magistnte discretion to commit to a Court of Session only such of those cases as he is competent 
to try as, in his opinion, ought to be tried by such Court because the ofience cannot be adequately punished hy 
himself. If a case be one which a Magistrate is both competent to try and can adequately punish, tI>on 
apparently he tuis no disaetion to commit it, 8 S. L. R. 23 — 23 Cr. L. ), 654. Jl'^en a AfigtitraU eould 
a magulertal case —A case shown in CoL 8, Sch. II, as tnable b> a Magistrate only might, yet be committed to 
the Court of Session, lor although the maximum sentence of impnsonment that can be passed may be within Ihe 
Mapstrate's power, if there is no limit to the nmountol fine by which the ofTence is pumshable, as the Magis* 
trate’s power in this resi>ectis limited, die commitment may be made to obtain a sentence of fine in a higher 
amount by the Court of Session, 24 C. 429. The order of comnutmem should specifically state that the case bad 
been committed with a view to the infliction ol a heavier sentence of fine than the Magistrate ts competent lo 
inflict otherwise, the committal is liable to be quashed See also 2 A. 39. and NotesB to 215 

36. Case which he can adequately panbh ought not to be committed— In committing cases iiot 
exclusively tnable by the Court of Session, Mapstrates should exerase a proper discretion and give adequate 
reasons for making commitment to the Court of Sessions. Where a ^(ag 1 st^ate finding that there was a /n/'m 
Jacte case against an accused person under ss. 352 and 447, 1 P C committed the accused to the Court of Ses- 
sion, It was held ibat the commitment was wrong on a point oi law because (i) there was no warrant for the 
commitment of such cases and (ii) the maximum punishment under each offence was one which the ^^aglstrate 
could inflict, 19061. W. N. 28 — 31. L.J. 14—3 Cr.L.J. 94; 15 Bom L.R 998 — 2 Bom. Cr.Ca. 168; 8 S.L.R. 
23—15 Cr Ii J 661 

27. Magistrate mast give reatoas.— The ^fagistrate must give his reasons so as to enable the High 
Court to judge whether the commitment is made in the sound exerase of the discretionary power vested in him 
by law, 11 Bom. L. R. 18 —9 Cr. L. 3 . 163 The Magistrate should specially state that the case has been com 
mined with a view to the infliaion of a heavier sentence than he is competent to inflict, 21 C. 429. If the 
Magistrate does not give adequate reasons, the commitmem may be quashed, 1906 A, W. N.28 — 3 A. L. J. 14 — 
3Cr. L. J.94; 6 A. L. 5.989 — 11 Cr. L. J. 6; IS Bom. UR. 998 — 2 Bom. Cr.Ca. 169 — 14 Cr. L.5.6S7; 8 S. L. B« 
23—18 Cr L.5 664 
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28 Offence ezelDSiveljr triable by Maglitrate cannot be committed —A commitment of the accused 
charged under s 9 of Act I of 1878 (O/num) is bad in law as under thit section the conviction if there be one^ 
must be before a Magistrate 19A 465,1WR.9,SHHG.R277 i" 

210 . ( 1 ) When uponsucli endence being taken and such e^amlna 
be framed*^ tion (if an\ ) being made, the Magistrate is satisfied that there are sufticient 

grounds for committing the accused for trial he shall frame a charge under 
his hand declaring with what offence the accused is charged 

Cliarge to be ex ^uch charge has been framed it shall be read and 

plained and copy explained to the accused, and a copy thereof shaU, if he so require be giten. 
Iurn,shed to accusea ^im free ol cost 

1 Upon such evidenc* beifl^ taken.~A commitment made without taking any evidence on s. 
preliminary inquiry is illegal and ought to be quashed Rstanlai 100 Having regard to s 208 a Magistrate 
inquiring into a case under this Chapter is not empowered to frame a charge or make out an order for 
commitment until he has taken all such evidence as the accused may produce before him S0A.26I,26A 177 
This section does not require a Magistrate to record the evidence of witnesses, whom in the exerase of the 
discretion given by sub-sec {3)ofs 208 be has deemed unnecessary tosummon 86 M S31 But when an accused 
person wishes to m^ke a statement the Magistrate is bound lo record it IOC L.R 84 though an omission to- 
comply withs 342 might be treated as aiiirregubnty 23H 638 Notes 7 to 10 to s, 208 

MagulraUMayeovmUomvidenee recorded by another AA»^»J/’r(J^c~Afterthe prosecution evidence- 
was recorded by a second class Magistrate the District Magistrate transferred the case to a first-class Magistrate 
who icting on the evidence nlready recorded by the second class Magistrate commuted the accused held the 
order of commitment w is not illegil 36 A 313 

3 DUerelleB of the iaqairigg Kagutrate osgbt not to be fettered by loperlor MagiitratA— A ^strict 
Magistrate IS not justified hiiing regard to the express language of the section in calling om Sul»rainale 
Magistrate to commit a cist unless it can be shown that if that Magistrate was not satisfied as required by inia 
bcction he ou^ht to ha\e been satisfied 9 Bom It R. 223«»5 Cp L J 2i3, where 11 B 372 and 27 B.. 
84 are rejerredto 

Adding charges merely for the parpose of committing 1» bad — Tlie practice followed by some 
Magistrates of adding chaises apparently for the purpose of ensblmg them to commit those casts to the 
Court ofSession wiihoutany ^e^somble ground forthe addition is to be highly deprecated 11 Boro L R 1* 
»9 Cr L.J 163 

4 Magbtrate shoBld frame a charge before coranntmeat — If no charge is framed tlie procedi^e 
under s 226 will have to lie observed In the Code geiierallyr the svord charge is used as a stalemant of a 
specific offence and not as indicating the entire series of offences of which a jierson is accused BB 200 See 

definition of diarge s 4(e). 

5 Even after framing a charge Hsgutrate can make an order of discharge — Stc s 213(2). A 
Magistrate framed certain charges against the accused intending to commit Utecase to the Court of Sessions 

On objection being tiken that a charge was bad for want of sanction the Magistrate amended the char^.eS an 

expressed his desire to hear the case himself. Jt was then contended that the Magistrate could not ® 

cliarj,e and proceed with the casehunsell when once he had cominilted to the Court of Sessions and s. was 

relied on /ic/dthillhe mere framin), oft • , 

d )es not amount to an order of conimitni 

nient under s. 2n or s. 214 which lakes ' 

»fierfrimin„ a diar;,e tinder s. 210 it It Oi>en to the Migistnte to coiisulcr whether he ought to commit or not 
13 Bom L. R 821=11 Cr L. J 436, 5 C. W H 110; 39 C 839, U B R (1913) 3rd Qr 29 See howetef Ratanal 
161 where it was In | down ih tt ifie drawing oj> of a charge must alwijs follow the determinition of a Vig 
Islraie lo commit a case to die Court of Sessions which detcmnmtion wlien duly expressed the Magistrate 


* Th. tk cli. gf 


b.«n t0Wlltut.d for srerd. ib.ct.rr. hr act X\ tit of 1113 
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l»ccomcs to ihal matter Whtre lliereftwr, ft Bfftghtnle fir«t <1reiv upa charge dirccung the 
a^mmltment of the accu«ed. and afterwards, taking further eaJdcncc, discharged Uiena. Iff Id that the -order of 
slischargc fa Itlegal and the cav* shovild l»e commltterl for trial to the Court of ^^sstoii. See N'o'c 4 to a. 213 

6 PrrtoBi Implietted lo th« eemrafulea ef the tame offenee thevld ail be tritd er eemmltUd 
together.— When scaxral I'cfsons arc accused of the exunmissKm of the same ofTcnce it would be obviousl> 
irKona cnient If a .Magistrate u-erc to punish sMtme and commit others to the Court of Session , .and as the Code 
discs not seem to contcmplale such a procetiure, Maglttnte should, if he considers the case to be one for 
the Sessions commit all those concerned for trjal licfore that tribunal iVuktns, 108; Oudh Ce Dig, at 
p 8 , 1881 JL W. It. 6. IJot the mere fact that the necused *ho haae been committed to the Session^ were acting 
in concert with tho«c who base not )«t been arrested is no reason for quashing the commitment, 7 ILL. T. 187 = 
11 Cr L.J.88S. .S>‘r also Weir !, 4U, where itwrasAr/^, that were two or more persons are joint!) indicted 
and the Jurisdiction of the Magistrate is ousted in the case of one, the proper course is to commit both or all for 
tnal before the Court of Sessioa See also 19 Bom. L. R. 998 <«■ 2 Bom. Cr, Ctb 169 = 14 Cr. L. i, 697. 

7. Charge when framed shall b« read to the accaied.— The .Magistrate when he has prepared the 
charge is bound to read it to the accused and toft.sk him iihe wishes to haveanjr witnesses summoned to give 
evidence on his behalf at the Sessions 2 W. R. 60. 

8 Sesilont Jidge nut either accept or frame other charges.— U here a .Magistrate gives reason fqr 
committing a case tor tnal In a certain wa). die Sessions Judge must either accept the charge as framed or 
frame others himself. He is not authorised by tht. Code to insist on a rc-dnwing of the charge b) tlie Magis- 
trate unless he specifies the diarge which he inches to be sent up, 25 W. R. 17. 

9. Remltilea of Coart-fco on copy of charge.— In tht- exercise of the powers .coufeired by &35 ioi 
The Court Feet .*/(VII of 1870), the GosemorGeneralln council is pleased to remit the fee payable on a copy 
of a charge or translation thereof when the cop) ts given to an accused persoa Sohfieahon, Coiernment of 
IndxaKo Z\fio/2\ttJamiafy,m6. H'Uttns.W , Mden.\yi 

211 . (I ) Tht accused shall be required at once to giacm, orallj or 
defence on tm**** “ nung. a list of the persons (if an> ) w horn he wishes to be summoned to 

giac cndencc on ins tnal 

(2) The .Magistrate ma), in his discretion allow the .accused togi\e many furtherlist 
of witnesses at a subsequent time, and where the accused is committed for 
I nrthcr list tnal before the Higli Court nothing in this section shall be deemed to 

preclude the accused from gmng, at any time before Ins tnal lo the derk of 
the Crown a further list of the persons whom he wishes to be summoned to give evidence on 
such tnal 


Notes —1. Accased is entitled to have the witneties aaned la the Ibt snmmoned to attend *t the 
trial.— Section 291 la) s down that an accused shall not be entitled of right to have any witness summoned other 
than the witnesses named in the list except as provided by this section and s 231 See s. 216 as to duty of the 
Magistrate An accused person is entitled to have his witnesses summoned and examined even though thej 
were named as implicated m the offence with which he isdnrged,6B.L R. Appx.65— 19 W.11.7} 19 M. 379 and 
even when the ^lagistrate entertains doubts as to the value of their evidence, as it is imi>ossibIe to state before- 
hand what credit will be given to their evidence 6 B. L. B. Appx. 78 = 19 V. R. 15. As a matter of nght, a 
prisoner is entitled to have the witnesses in the list, whidi he delivers to the Magistrate, summoned and 
examined, 23 W. B. 96 ; 3 W.R.6; 3W.R.38 

2 Daty of Magistrate to call apon the aecaied specifically to give in the list.— The question b) the 
Magistrate to the accused “have yoxt any evidence'* ' is not a sufBcent compliance with this sectioa It 
IS ambiguous and might suggest to the accused only an enquiry as to whether he had witnesses read) in Court 
\\ liat the Magistrate is bound to do under this section is to ret|Uire the accused to give a list of the witnesses 
he desires to call, 7 Bom. L. R. 723. Though the language of Ae section is thus imperative, there is nothing 
In It which leaves It open to a Magistrate to prevents pnsoner from reserving his defence for the Court of 
Session, 4 B. L. R. Appx. 1. 
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3 iccmed • tight to reserve dofeiiee eod not lo dhelose unmet of hit wllnostot - accused person 
,v reserve te defence and also rciuse to ionush We MasKtrate ivjth a list ol his ultnesses ~is lot instance lor 
T7r that his witnesses tmgto be tMnjieied with, in such a case he might bring his own witnesses but is 
Tot entitled as of tight to have the assistance oi the Com to compel their attendance H i 312 
^ 4 Witnesses' list »»y coomltment -Committing Magistrates cannot force the accused 

tb disclose either the names of their intended witnesses or what those witnesses would be called to prove 

5 Accosed has no ri^bt to have his witBefses BQiQojODed nftef nomtnlttal ~ff an accused pertxiu on 
being i-alled upon under this section to give a (ist of witnesses whom he vvishes to bO summoned to give 
evidence on Ws trial tSecJines to give m such list be cannot compel the Magistrate alter cotnmmal to issue any 
summons for witnesses on his behalL Veitber under such circumstances will the Sessions Judge be obliged to 
issue summonses for the attendance of such witnesses unless he is sntished that their evidence may be material 
19 i 092 

e Geonuda of refusal io sumnion defence witnesses must be stated. — .5^^ Note 9 to b. ...OS. When a 
prisoner under ibis section gives Jn a list of uitnesseshe wishes to summon after h/s case has been committed 
the Magistrate is bound to exerase his discretion upon the point and to state whether be wiU summon the 
witnesses or not awt be ought to •vtatc his reasons for not doing so If he thinVs the witnesses were itKlwied. 
iXi the list for the purpose ol dela^ he should proceed under the second proviso of s Zio 18 W. B. f*- There 
no reason to refuse an application for summons simply because a large number of witnesses is mentioned 
therein 11 C 764 at p 760 


to^wamine''Iu^\^it 212. The Magistrate may m his discretion summon md etamine 

nesses s 200 par^ 2. any witness named in any list given to him under section 2 \\ 

Hates— 1 Object «f the secUoa— The object of thi«. section is to present the oonoacooQ of iabc 
esideuce after commiimeni. This is a discretion that should I e rarely exerased for the inconsiderate evamma 
tioa t witnesses med for ihe defence at the trial may seriously prejudice the accused person end harass 
the w messes Butiihee xammes such witness at hi$ o»n motion or at the request of the accused and is 
satisfied horn such evidence that there is no sufiicient ground for committing the atcu'sed then s. 216 
enables him to cancel the charge and discharge the nccused. 

2 Esaminatloa of defence wftneaaes by Uagistrbte when dafence reiarted —The fact that an accused 
petson tomnutted to a court of Session b> a M igistrate has reserved his defence does not preclude the 
hJagisirate from acting under this section The section gives rbe Magistrate the widest possible discretion to 
summon and to examine wy ws/urrs «<iwe<<’iin any list given to him under S 211 The Code does not require 
a Magistrate to record his reasons. He Is given a discretion which he ma> be trusted to use properly and it 
wdi ».« for a person impugning his order to prove that a judiaal discretion is not used before the High Court 
Wlllimcrfere 18A S80}4B L R ippx.l. 


3. Legality aa eommUTncBt withool tach examlastion when ifagutrate intended to exaraliic — tVherc 
the evidence ior the jirosecutJon had been recorded and certain witnesses for the defence had been summoned 
and die Magistrate at the lequifst the accused had also consented to ititke a local inspection but finally at 
the direction of ibe bessions Judge committed Ifie case to the Sessions without examining any of the defence 
witnesses and without making the intended focal rnspection ieij the commitment was bad m law and ought 
tobequashed 1908 A W N 3£!6««4Cr L 3 «7 InMCr h 3 704 M )n was /fr/dihat s 2J2 shows tt *t it »s 
not imperative on Magistrate to evaniine any defence witnesses afterrexching the Stage oi iramiui, a curge 
under !>. 210 and it does not matter that sumitionses finve been issued to the witnesses This case was 
committed under s. 347 Note 7 »o s. jjS 


4. Wlteeties eot to be nnfofriy dealt with — Wfieii witnessses for tJie defence do attend it is Pfega )on 
the pan of the Court to threaten them with penalties <d the law Unfessthey are evidently giving wilfully Utv- 
evidence or persKtenily refusing to giveevadenct ofhets wfiidi must fjc withm their knowledge, I4 A 242 


213, (J) When the accused on beinf retjuiretl to j,n\c in n i‘st under section 211 has 
OrU« ol commit do so or when he l»a< given in such hst nnd thv witnesses 

Tjwnv. tny) included thernn whom the Magistrate desires to examine have iieett 

summoned ami ivammed under section 2f2 the ^fxJJlstnte may make an 
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oril<T committing, the araivxl f >f mal h> the High Codft or the Court of Scs'^iort (ag the case may 
lx?) nn«l funlcxs the NIiRi»trate is a Pres lcnc\ Miipstritc/ shill also record hncfl) the reasons for 
fiich commitment 

(2) If the Mapi'tnte, after hnnnj; tlu «itno<cs for the defence is sitisficd that there 
arc not siiflioent KToiinds for committim, the accusnl he mij cancel the charge ind discharj,e 
the aCCTiscil 

Rotes.— 1 Commttnent meit be to the Beuloat Coart hatlai locil Jarlidletlen. — The expression * the 
Court of Session* here can onlj mean the Court Session having jurisdiction to try the ease under s 177 
Section 63 of Act K of 1872 prodded that Migislnics shill ordinarily commit to the Ld irt of Session for the 
Sessionsdisision {n uhidi the district to which the) apitolntcd is situated. But the present Code contains 
no similar proauion. Where a eomaiitment Is made to a wrong Sessions Court it must be set aside notwith 
stand ng the taro\ ision of s. ^31 33 K 33/ dissenting fro « 8 B 813 and IS A SSO 

S. Uaglitrate not beind to examine wltneto for the defen e.— Sections 212 and 213 do not compel 
a Magistrate to summon and exam ne witnesses for the defence sfier a charge has been drawn up or even 
before the charge is drawn up if the Magistrate for reasons to be recorded deems it unnecessary to do so s. 20S 
(3) 38 M 311 Noteh under s. gng and Note? to s. 215 

3. Crois*examlaatiOTi of proieeatloa wtneaet may be alleited evea after charge— The words 
* witnesses for the defence ' in sub^ec (2] are wide enough to oaver evidence extracted by cross-examination 
from witnesses for the prosecution. It is therefore open to the Magistrate to allow aoss-exammalion of the 
prosecution witnesses esen after a charge had been framed and on consideration of sucli evidence cancel the 
charge 39C.883{dC. W H referred to .SV/Notell to S.20S. S 347 cannot be read as subject to s. 208 
so as to render it imperative on a Magistrate after he has deaded to commit the case to the Sessions to allow 
the accused to cross-examine the prosecution witnesses and to oil witnesses in his defence 38 C. 43 ; Batania! 
97S,12Bom.L R.933allCr L J 193 howeser Note 13 to s. 208 

4 Ootll eommltmeot a KagUtrate may eaaed the charge.— It is only the order of commitment under 
s. 213 or s. 214 which takes away the Magistrates power of further proceeding with the case. Eten after 
framing a charge under a 210 it Is ojien to the Magistrate to consider whether he ought to commit or not 
SC.W K llOillBom b B 821allCr L J 436 —But if he commits he has no longer the power to discharge 
nor IS a Magistrate who has pfonounoed the order of commitment competent to uy the accused for an offence 
tnable by him by emcelling the cturges of offences beyond his junsdiction 2 C. L J 33. See 1 L B R 
848 as to the scope of sub-sec (2). The ruling m Bataolal 161 of ihi, year 1881 which seems to lay down that 
an order of commitment must follow the making of a charge does not seem to be correct having regard to sub- 
sec (2). Note 5 to s. 210 

6 Case eempoanded after eommUment, discharge illegal —Where a Magistrate after comniittmga 
person for trial on a charge of adultery immediately afterwards on the representation of the prosecutor that he 
wished to withdraw from the prosecution discharged the accused it was held that the order of discharge was 
bad as under this section a commitment once made can be quashed by the High Court only The order of 
disdiarge was therefore ciuashed and the case sent back to the Sessions Judge directing him to examine the 
complainant and then take such further proceedings as to him rmght seem fit 4 A 160 

6 Power to commit after eancelllag diicharge —Where a Mag strate after exammii g four witnesses 
for the prosecution discharged the accused but subse joently on becoming aware that there was a fifth witness 
present cancelled bis order of discharge took further evidence an I committed the accused for trial to the Court 
of Session that the commitment was good 7 M H C. R Appx. XL, 28 C. 211 

7 Magistrate mut marshal the evideo e— In preparing the reasons for commitment the 
committing Magistrate should marshal the evidence in tie order in which it should come under judicial 

Oadh Cr Dig 10 A Magistrate in his 
precision the proof against each particular 

■ \ ■ 

8 Magistrate mnit give reatoDi for commUtal — Failure of the Magistrate to gue reasons for com- 
mittal m a case which be could deal with may anxrant to an illegality and the High Court may set aside the 
•commitment 13 Bom L.B.S98 = 2Bom Cr Ca 169asl4Cr L J 637 and jrr Note 27 to s 209 
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3 icc«,ei’% rliht to reBerve d.tBncB .nd ool to dlBoloB. oomeB of hiB »IlneBB.B -M. accused person 
a. ACfcUBBu. 6^ , . ,0 t . ,ff Witnesses, "IS for instance for 

ing his Own witnesses, but i» 
nee, 14 A. 242 


* *o Wltncs’sesMist may be filed after commitment -Committing Magistrates cannot force the accused 

ti> disclose either the names of their intended witnesses, or what those witnesses would be called to prove. 

14 A 242 ' 

5 Accused has no right to have his wltaesses anmmoned after committal —If an accused person oa 
teing called upon under this section to give a list of witnesses whom he wishes to be summoned to give 
jdetvce on his tnal, declines to give in such list, he cannot compel the Magistrate after committal to issue any 
Ammons for witnesses on his behalf Neither under such circumstances will the Sessions Judge be obliged to 
issue summonses for the attendance of such witnesses unless he is satisfied that their evidence may be material, 
19 A. 502 

6. OroBuds of retoaal to summon defence witnesses most be stated * — See Note 9 to s 208. When a 
prisoner under this section gives in a list of witnesses he wishes to summon, after his case has been committed, 
the Magistrate is bound to exercise his discretion upon the point, and to state whether he will summon the 

„ ,»n»cEo« nr nnt an 1 he n cfh» tn e*n*.B V f -/vn ‘ • ,ggs vvcrc included 

. W. R 14 There 
« „u uir* Vi »iui.a5es IS mentioned 

therein 11 C. 764 at p 760 


to^wmine^sulh^vjf 212. Ihe Magistrate may, m his discreuon, summon and examine 
nesSes, s 200 para, z any wtness named in any list gi\en to him under section 211 

Note* —1 Object of the section —The object of this seaion is to prevent the concoction of false 
evidence after commitment This is a disaeiion that should be rarely exercised, for the inconsiderate examine 
tion of witnesses cited for the defence at the trial, may seriously prejudice the accused person and haras* 
the Witnesses Butifhee xammes such witness at his own motion or at the request of the accused and «s 
satisfied from such evidence that there is no suffiaent ground for comihitnng the accused then s 2J3 (2) 
enables him to cancel the charge and.discharge the accused 

2 Examination of defence witneites by UagUtrate when defence reserved —The fact that an accused 

person committed to a Court of Session by a Magistrate has reserved his defence does not preclude the 
Afagistrate from acting under this section The section gives the Magistrate the widest possible discretion to 
summon and to examine any any list given to him under s 211 TheCode does not require 

a Magistrate to record his reasons He is given *» discretion which he may be trusted to use properly and t 
will be for a person impugning his order to prove that a judicial discretion is not used, before the High Court 
will mterfere, 18 A. 380 , 4 B L R Appx 

3 Legality oi commUment wlibout i«ch examlsatlon when Magistrate Intended to examine —Where 
the evidence for the prosecution hvd been recorded and certain witnesses for the defence had been summone 
and the Magistrate at the request of the accused had also consented to make a local inspection, but finally at 
the direction of (he Sessions Judge committed the case to the Sessions without examining any of the defence 
witnesses, and without making the intended local inspection , AeM thi. cornmitment was bad m liw and oug t 
lobequashed, 1906 A, W.N S06>.34Cr.Ii J.i52 InlSCr L J.704 ,11 ) It was Ar/rf that s 212 shows that it is 
not imperative on Magistrate to ex imine any defence witnesses after reiching the stage of fnmlng a 
under s. 210 and it does not matter that summonses have been issued to the witnesses This evsp wa 
committed under s 347 See Note 7 to s 215 

4. VfitDuiea not to be unfairly dealt with.— When witnessscs for Uie defence do attend it |**^'*’*‘^ 
the pan of the Court to thresten them with penalties of the law, unless they are eviclently E'xn’S ^ ' 

evt(l.>n<vr arn*>r<iE4.ntlB, !.« ^.Bihin t>MBir VnOWIedLC, I* A 242 


evidence or persistently refusing to give evidence of facts which must lie within their knowledge, l4 

213. (.1) When the accused on being required to j^ve m 'i hM under section 211, has 
Order ot commit tu do so, or when he has tjivcn in sudi list and the witnresis 


(if mj) indndcd thcran whom the Magistrate desires to examine have been 
Mimmoned and examined tinder section 212, the Mapstrvte may mthe an 
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order commiitinK ihe for Inal b) the Hiijh Court or ihe Cotirt of Scs<iort (as tfie ca^c may 

bcX and (tmlw tJjr » Prcsi<lcnc\ Mitjistrtte; sinll also rcconl Imcfl) the rci<5on'5 for 

Mich commifmcnL 

(2) II the Mapi'traie, alter hnnnjf iht uiino^o lor the defence, is satisfied Uni there 
arc not sndiaeni proiinili for rommiitim; the act-Used, ht imj cancel the clnrg:c and <lischarpe 
the accusciL 

KoteL— 1. Cemmllment moit ba to the Seittos* Coart hOTloj Ioe41 JorlidlelteiL—The expression ' the 
Court «i here exa onlj mem the Court ol Session having jurisdiction to try the case under s. 177 

Section 63 of Act X of IH72 provided that Micistntcs shall ordinarily commit to the Court of Session for the 
Sessions division in which the district to which they appointed Is situated, flut the present Code contains 
no Similar provision Where a commitment Is made to a wrong Sessions Court, it must be set aside notwjth 
standing the iimvisi in of s. 531, S3 M. 38f dnitntt»g fromZ B SIS and 18 A. 330. 

3. Ha^Ulrale Dot baind to examine witness for the defenta.— Sections 212 and 213 do not compel 
a Magistrate to summon and examine witnesses for the defence after a charge has been drawn up or even 
before the charge is drawn up ff the Magistrate for reasons to be recorded deems it unnecessary to do so, s. 208 
(3), 38 H.8)l. 9/e Note R under s. 208 and Note 7 to s. 21S 

3. Cross-examination of prosesatlos wtneues may be allowed even after charge.— The words 
‘witnesses for the defence’ m sub4e<i(2)nre vvide enough to cover evidence extracted by cross^xamination 
from witnesses for the prosecution. It Is therefore open to the Magistrate to allow cross-examlnatioo of the 
prosecution witnesses even after a charge had been framed and on consideration of such evidence cancel the 
charge, 39 C. 883; 8 C, W H. 110 referrtdto S** Note || to s.208. S 347 cannot be read as subject to a. 20Si 
so as to render it imperative on a Mngisinte after he has deoded to commit the case to the Sessions to allow 
the accused to cross-examine the prosecution witnesses and to call witnesses in his defence, 36 C> 48 ( Bataalal 
978; 12 Bern. L. R. 933a 11 Cr. L J. 899. .SVr, however. Note 13 to s. 208 

4. Data ceoRtltmetit a VagUtrate may cantel the charge.— It is only the order of commitment under 
s. 213 or s. 214 which takes away the Magistrate’s power of further proceeding with the case. Even after 
framing a charge under s 2io it is oi>en to the Magistrate to consider whether he ought to commit or no* 
8 C. W. N. 110; 13 Bom. L. R, 921 all Cr. L. J. 496.— Rut if he commits, he hns no longer the power.to disdiarge . 
nor IS a Magistrate who has pronounced the order of commitment, competent to try the accused for on ofleiic*- 
tnable by him by cancelling the ch'irges of offences beyond his junsdiaion, 3 C. L. J. 33. Ste t L. B. 

348 a:, to the scope of sub-sec (2). The ruling in Ratanlal 161 of the year I8S| which seems to lay dow ii |li < 
an order of commitment must follow the making of a charge does not seem to be correct having reg trd t • mi' 
sec (2). .$// Note 5 to S 210 

8. CMe eompoanded after cominltnient, dlseharge Utegal —Where a .Magistrate idt<r (.oiiumihi 
person for trial on a charge of adultery, immediately afterwards on the representation of tlie i<ruv i u( tr jj,. _. 
wished to withdraw from the prosecution discharged the accused, it was held that the order of dl^ 1 
bad, as under this section a commitment once made can be quashed by the High Court otiiy 1‘ < ^ 

disdiarge was therefore quashed dnd tlie case sent back to the Sessions Judge, directing him to 
complainant and then take such further proceedings as to him might seem fit, 4 A. 16C 

6. Fewer to commit after eaaeelllag dficharge.— Where a Magistrate after examli n 
for the prosecution discharged the accused but subse(|Uemly on becoming awnre (ii it lh< f v 
present cancelled his order of disdiarge, took further evidence anil committed the o< < ■ Jv 

oi Session, A//d that the commitment was gixid, 7 H H tX R Apps-XL; 39 0.3H 

7 Magistrate mast marshal the evfdease.— In preparing the "rLiivtii J- 
committing Magistrate should marshal the evidence in the r>rdcr In wlilrh ii t' / 

. • . . - « I I. I, » , oujj, g, ^ 

, • ■ j>rri 1,1 ,11 J ^ 

• ■ A i . • 

8 Magistrate mast give retsoni for comnilUal.—i nltureoi tlr Mv , ^ 

mittal m a case which he could deal with may amount to in illegality 
-commitment, IS Bom. ZMR.fi98 a2 Bom. Cr. Ca. 189a J4Cr. L. J. 697 and is/-'.. 
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0 Hagutrftte most sign warrant of commrtmtnt— The sigmlure of the Mngistnte to the warrant of 
commitment should not be affixed b> a st^n]p, 6 M 336 

10 Commitment In the abaeniSe of the accaaed. — Where one of the accused isabsent when the pro- 
ceeduigs are held at which the order of commitment is made, the order is illegal, 5 G W, H. 110. But where a 
person, who wis allowed under s ZS5 to appear by agent tvis comnntted, the High Court kfld that the 
commitment wis not necessarily Illegal, but as the agent had not been required to gne in a list of witnesses 
whom he wished to have summoned for his principal, the Court directed the Magistrate to make the demand, 
2 W. R. 50. See also 17 C. W. H. 12i3. 

11, Joint indictment of two or more penone.— When two or more persons are jointly indicted and 
the jurisdiction of the Magistrate is outsted in the case of one, the proper course is to commit both or all for trial 
before the Court of Session, Weir I, 443. But the adoption of a different course by the committing Magistrate 
1-. not 11) contnvention of any provision oi law, Weir II, 258. 5>/Note 6 to s. 210 

12. Opposing fractions not to be jointly committed. — Where not is ch irged and the Magistrate is 
about to commit the contending pirties for trial, not only should separate charges be drawn up against each party, 
but separate inals should be held, since the offences of each party are distinct and separate and both the parties 
have not the same common object, 8 W R. 47 j 9 W R. 33; 6 G 9S ; 14 C. 333 5 20 C. 537 j 8 C. W. N. 180. But the 
ruling m 25 M. 61 (P.C.) does not apply to preliminary inqumes pnor to commitment, 26 M. 592 In cases of 
joint commitment, the Sessions judge should frame sepirate charges and try separately See Note 7 to s. 215 

13 High Court’s power of qnashlng commitment. — A commitment made under this section can be 
quashed b> the High Court under s 215 only on a point of law, 15A.L.J.7S6. Absence of evidence to warr^t 
commitment is a point of law and may furnish good ground for quashing commitment, U. B R. (1917) Srd 3r. * 
But a commitment made under s 436 is liable in revision to be set aside by the High Court on the merits, • 
where it is mide on e\ idence which is insufficient and unreliable, 7 C. W. N. 327. 

214 . [Repealed b) Act XH of 1923] Chapter XXXIIl. 

gnashing commit 215 . A commitment once made under section 213* b> a wmpetej^ 

f sec Magistrate 1 or b) a Civil or Revenue Court under section 478, can 

quashed by the High Court only, and only on a point of law 

Notes.— 1. Section applies only to commitments made nsder the four sections 
does not deal with commitments directed by the Distnct Magistratcor Sessions Judge under s 436, 

7C. W.K 327; 30 M. 224 ; 27 M. 54. An order passed by the High Court directing a commitment under s s 
(i) (iv) IS not at all subject to its reviMonaf powers, nor is this ^section applicable to such a commitme 
27H 34 

2 Bectlon does not apply to directions to cemmit but High Cowt may revise.— This s^ion o^y, 
ijiplie-^ to 1 coramitmeiJt actually made ind not to icise where under s. 436, a Sessions Judge ai ^ 
directed i commitment to be made, 30 K. 224, where 7 C W. N. 32T 5 15 a 621 and 14 M. 334 are 

such directions ire subject to the revisioml jurisdiction of the High Court under ss. 435 and 439 an may 
quibhed on the ments. An order of commitment mide by 1 District Migistrate in direct contnven ion ^ 
provisions of s. 436 (a) in committing the .iccused without allowing them an opportunity to show 
the commitment is bid in hw and must be qui^bed, 28 P. W. R. 1913 = 14 Cc. L. J> 605; 15 B. L. . 

L.J. 774J6U.372 

3 Does this section oust the general revblonal Jorledlctlon of the High Court 7— In 2 
C J (Si ASklE, J , dotibhns\ WIS of opinion thit the terms of the section were not used in my e'C 
as TO de]>nvc the High Court on its large powers of revision 

4. Jnrisdletlon of the Criminal Appellate Beach of the High Court to quash the 
it In III original criminal Jurltdlctloa.— It is doubtful if the Cnmiml AppeH Ue Bench ol e ig —immil 
Jurisdiction lo quish i commiiinein made to the High Court for Irnl under its ordinap' °”K*n 
Jurisdiaion The |»ractice his licen to apply to the Judge exercising the originit criminal Juris ic 
High Court, 38 C. is. 


• Th*««rd« •a4Crum*‘cTM«t on 111 * Into b^n »<u tlH t>r tho Crimiul T«w AiarnJmret Art tSU 
t Tl,. •orl« **(>, t>r ■ Coun S^ion enl.ro.«II<ra 471“ iaTo Wn .MniHod br lb- Criminni TrocoJiire (*iD»nrfnionl> 
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S. Hl^h C«irt a]0ne can qiaih cefnmttratBt— Except the High Court no oilier authority is competent 
toc|uxshan> commitment. c\'en In a cvm|<ourKhl)ie ci<e, 4 A. ISO; 10 M. L. J. 833; Heir 11, 303. If in the 
opinion of the *te*!«ions Juil;re, commiifneni nude to Ills Court ii Itle^l, he slioutd refer the case for the orders 
of the lliRh Court, the InsufTmcnc) of the le^nl evidence against the pn^oner is no ground for such a refer 
ence 1 W.R. S. In such case*»u nu) sometimes beatUisabte to bring the milter to the notice of the DKtnct 
'Isgi'-trate uiih a \icw to his Insinictmg the committing Magistnte to obtain idditiotul evidence. 

6 Ko applltallun to qaath coRiraltment kOI lie after commitment of trial —This section is inappli 
cililc to 1 ca«c in uhidi a reference is mide to rpnsh the commitment after the acnised has been put on his 
tnal before the Court of Session and pleaded nai gmttr and has been tried with the aid of a.ssessors, Weir II, 
3t3| It C. L. R. 130 I B L. J. 230 (Sladj. Ste tontra 6 C. 3S4, where It was held tliat the High Court can quash 
a o»mmiiment at any stage of llie case. 

7. Irrejfxlarlles in procedare how far vitiate a ceamitmeot.— The principles laid down m s, 537 
should in (.eneni gufde the High Court in dealing with an application under this section, 13 Cr. L. J. 330 (Sind). 

It) Jotnl tnfutr} doex not tt/ia/e eammdmeal.— ‘There is no prusision o)" law reqitnng sejiarate 
inquirj in respect of each nccused ;»crsoiu S. 233 refers to truls only Though the tnil could not be yiint 
there can be no objection to die jiroceediiigs pnor to commitment, on the ground there was misjoinder of offences 
or offenders H the preliminary in(|uir>, 7 Rom. L. R 43f-»3Cr. L.J,432. ThenilingofthePru> Counal in 33 If. 
Slcannot l>c cTtended to 1 jveliminan inquiiy le iding up to a commitment so av to render the commitment 
Itself illegal because there was misjoinder of offences or offenders. S 233 nnd the succeeding sections ipplj to 
joint trials onl) In such a case the Sessions Court ought to frame se]virate chirges and try the accused sep.iratel> 
Is if thue where two or more commitments, 36 If. 893, 17 Cr. L. J. 369 also 1930 A. V.N. 306, where it was 
hf/dHiM die fact the Magistnte had wroiigl) coinmIue<l joint]) difee persons charged witli offences under 
ss. 212 nnd 316, 1 P C , to theSessions. when the) sliouldhive been committed sep-iralel) under s. 233 u-is not a 
sufficient ground for qu-i-shiiig their emnnutmem under tins sectioiv A commitment is not vitiated because 
diarges are framed in respect of offences whidi cannot be tried together (1916) 3 U. W.N. 179 m 17 Cr, L J. 389. 
^\^lere, lioweter.a Migistrate field a joint tmcstigation m die ease of four nccii^ed persons who were chaiged 
with different offences under ss 2U, 214, 465 and 193. 1 P C thnt the procedure was illegni and so much 

til the prejudice of the accused thit the comiiiitniem must be quashed, RataoUi 925 See Note 4 

(«) Itsuinf a warrant inile<td of a iiintmons-‘Th>. error of a ^taglstrate in proceeding b> nwarrant 
inste id «i[ b) n summons is not an error for which the commitment is iiiiasbed 

(ill) IntlraJ/tng xnxUad of srgnxng the uarrant of eomtnMinent M not maternl 13 Cr. L. J. 320 (Siad). 
(lu) Want of xoneHon under s 195 — Unless the accused liave been prejudiced and there has beeh a 
hiltire of justice, a commitment ought not to be qtiaslied rnerel) because of the absence of sanction under s. 195 
See 12 Cr. L. J. 320 (Slod), and Note 23 to s 195 and 34 M. 121. See howes er, 6 A. 9S. 

(r) Refuxed 6y the /ngutnng flfagtstrate to allow crozx exammahon or to examine wttnesses of the 
accused under s 208 — A Magistrate in miking 1 commitment must follow the pros islons of this Cliaptcr 
Where he his not cimed out the imperative provisions of law hid down m s 208 before committing the 
accused for trial, the case come before the Sessions Court in a mmner not contemjilated by law and the 
commitment is illegal ind most be quashed A Magistrate is bound under s 208 to take all the evidence whidi 
ma) be produced b> the prosecution, to allow all Uic witnesses of the prosecution to be cross-examined by tlje 
accused, and to take ill sudi evidence is might be produced on behilf of the iccused A commitment made 
without compl)ing with these proMsions IS illegaland will bequadied 6L B R.129 = 3Bnr.L T.239 = 10 Cr. 

L. J. 877 (F.B ) Robinson, J , dissenting Hut wliere as under s 208 (3) and ss. 212 ind 213 the law allows a 
Magistrate 1 discretion and does not compel him to summon and examine witnesses for the defence and a 
Magistrnte refused to summon certain witness for tlie accused on the ground that the application for summon 
ing the witnesses was mide too hte, the comroitment is valid, 36 K. 321 ; 42 C. 608. A Magistrate is not 
empowered to frame a charge or mike out in order lor commitment until and after he had taken all such evidence 
as Die accused had before him for heanng, 20 A. 364 ; 26 A. 177. In these two cases the rule is stated in terms 
wider than those of the Code and no reference is made to the discretion of the Magistrate. See also 1906 A. W. H. 
306 ss I Cp. L. J. 452 A Magistrate errs ifhedoes not take all the evidence produced before drawing up a charge 
unless he can justify his procedure on some sudi ground as the evidence of a witness isobviously irrelevant or 
that he considers the fact In essence between the parties proved one wa) or the other b) the evidence already 
produced 10 A. L.3.144 bs 13 Cr, L. J. 443. In RataalalBTS and 36 C. 48, it was held thnt under the provisions of 
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6 W? a Magistrate was not bound to examine the witnesses of the accused and a commitment was not illegal 
became theMagistrate refused to do so These cases were not foUowed in the Burma FuU Bench Case In 38 C. W 
the accused did not cross^xamine the prosecution witnesses immediately after their examination in chiel. but 
applied to cross^xamine the witness alter the prosecution closed its rase The decisions may be supported 
though the reasoning is open to questioa In 15 Cr. L. J. 704 (M.) it wa^ held following 36 C. 48 and dissenting 
from 20 A. 284 and 26 A. 177 that the Magistrate his a discretion to examine witnesses or not after he reaches 
the stage of framing a charge under s. 210 

(w) Not giving reasons may tnvahdaie corntmlment — See Note 9 below 


8. Insofficleuct of evidence, how far a ground for qaathlng commitment.— A committal can be 
quashed on a point of Uw only An order of committal cannot be quashed on the ground that there no 
e\idence on the committing Magistrate’s record to sustain the charges, IS Bom. L. R.201esl2 Cr L. 

7Bm. I,.T.28 *= 15 Cr. L. J.370, InST M. L.J.833s: IS Cr.L.J.665, it was Ar/rf following 13 Bom. L. R. 201 that it 
fs not open to a High Court to quash a commitment on the ground that there is no evidence to justify the 
commitment and in such a case the accused ought not to be depnved of the benefit of an acquittal , the cas« 
m B A 93 was not followed. A commitment made without direct evidence and merely on presumption is not 
erroneous in point oi law, and as such cannot be quashed under this section Where there is evidence th^t a 
forged document was used on behalf of an accused person with his knowledge or under his instructions or w*tb 
his approval, which might be proved by the conduct of the accused, it cannot be said that there is no evidence 
upon which commitment could be made, 4 C. W. M 118. But where the order of commitment rests upon a 
misapprehension and there is no evidence upon which it could be supported, Wdr H. 262 } or accepting Ibe 
evidence as true if it does not necessary establish an offence, 2 C. L J. 46 as 2 Cr. L. J. 383 ; or there iS no 
evidence to connect the accused with the charge 6 A 98, the commitment may be quashed In 5 C. W. R* 4H 
and 9 C. R. 829, the Calcutta High Court has laid down that whether there is or is not sufficient evidenc* W 
warrant a commitment is a question of Uw within the meaning of this section Commitments duly rn^« 
could be quashed under this section, when the evidence stopped short of a case which could properly be left to 
a jurj Under the Code, a Sessions Judge has not the power to withdraw a case from the jury on any account 
whatsoe'er But if the eMdenceinacaseissuchthattbeprestdingJudge would, il he had the power, withdt^ 
it from the jury, the High Court (whicli alone has the power to quash a commitment) ought not to allow t * 
commitment to stand. But it is questionable, how f»r it is for the benefit of the accused to objett to the 
commitment The result of the trial would be an acquittal, but by obtaining an order under this section, * 
would be liable under s 403 to further proceedings if evidence is found against him which'was overlooked before 
a A. 390. .SVraUol836 A.tf.R.258. 


9. That the caie u triable by a Magistrate whether a groand for gaatblng eommltmeafc— b ® 

traic thinkb that a case not exclusively triable by the Court of Session must be committed, he must state ’s 
ground-, m the ojiier to enable the High Court to Judge whether the committilis made in the sound 
of the discretionary power vested 111 him by law. It Bonul, R. 18=39Cr.L.J. 16Sj ISBom. L. R.998 and 999“ 
14 Cr. L. J. 6S7 s24 C. 429 ; 8 8. U R. 23 15 Cr. L. J. 664. The mere fact that Uie offences disclosed by the ev ide^ 


i.t .1 • I 

not interfere as there IS no jioinl of law, 11 A L J 439=sl4Cr L,J.3P4 A Magistrate going onlea'eexettnses .•'* 
improper discretion in conunitting to the Court of Session a case properly triable by the 
on the ground that the witnesses for the defence are not in attendance, and that it would be incon'’Cui 
for his successors to commence the trial anew, but m so doing he does not commit such illegality as w ^ 
the High Court in qtia.shing die Commitment, RAt&oIal liO Where a Magistrate commuted the 
charge itiuler s 323, 1 I* C , triable by any Magistrate, held that the words * ought to be l*ned ' m ss 207 a 
ol this C»,dt must lx. read wiUi s. 2.S4 and a case whi^ ought to be tried b> a Court of Session is one w ii ^ 
Magiairaie, is ciUier not competent to try or is one in which, in his opinion, adequate punishment canno ^ 
inflicted by him. .\s this was not the opinion of tJ»c Magistrate, the Bombay High Court in Uie case o f 
Jiitmehod (3rd Janu-ary, 1902) quashed the comiiiitment, holding the same illegal ind directed the Magisirate 
diSjK,st. nftlw CISC according to law Dnt where there were coiinter<harges of not one of which reeullcd 
honucide and the Mn^Utrate conimiUtd boih Cases although die diargt. under s. 143,1 1’. C, mono case w a 
purely iiuaglsienat, the Court relumed loijuash the commitment ns it was not Illegal and the Mjgistraio 
discretion oii>,lrt ivw lo i>, llghily Int^ricrctl wMh, 1866 A. yr,N 356 j JTCO A. W. N. 206. In 1906 A* 
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SRiIoJ lIxSCr.LtJ 14 and I A> L. 4. 989~tt Cr Im 51* (this, howe'er, Itecn where a Magistrate 5nd 
ing there w-is a/nme/ine case against anaccusetl iierson under as. 152 and 447, 1 P C., committed the accused 
to the Court of Session hrldxht commitment was wrong on a point of law , because (i) there was no warrant 
tor the commitment of such case and (ii) tlic maximum punishment under each offence was one whidi the 
Magistraic could inflict 

to Oreaodi htld toSeUnt (e qaaih a coramUmeBt—^/} That the Sesnons Court has no ternlonal 
jurtsdithon oterthe offence — In 8 B SIS and IB A. 350, it was that though commitment to a Sessions Court 
basing no junvhction to tT> the easels Illegal, )xt the High Court majr direct die case to the Court Invlng 
}unsd!ction, but in SB M, S8T, howeser, h was ketd that the High Court cannot uphold the commitment b} 
directing the transfer to the Court fuising JurisdictlotL 

tn) CommeneetHent of /•roseeution six tuontht after sanction, s 195 (fl).— When prosecution is 
commenced after cxpintion of si* months from the dste of sanction given under s. 195 and proceedings are 
carried on in spite of the objection of the -iccuscd and he la committed to thefjesstons the High Court will 
quasli the Commitment 22 C. 17B { s. 537 cannot cure sudi ft defect 

(m) Quashinj'o/tkecopntnitmentofthe European Bnltsh subject joint!/ charged— \l die commitment 
•>f an turotwin Untisli subject be quashed on nccouiil of any Irregubrity in the proceedings eg want of sanction* 
die commitment of ft person Jointly diarged with him must l>e quashed also BB 289 at p 200 yVrbvRciANT 
C.J 

(i») Couimitment uithout the exercise of judictat discretion but at the suggestion of another PfigtS' 
/r-o/c Where n commitment is made by a Ifagistrate widiout exercising his Judicial discretion, but at the 
suggestion of the District Magistrate , he/d that the commitment must be quashed, 15 M, S9 An order direct 
ing a Magistrate to commit an accused person who has been disdiarged b> him, simply because the offence is 
triable exdusivel) by thoCourt of Session is bad In law, Wair II, 260 ; 9 Bom L R. 225 5 Cr L J. 21X 

(t) Ofmmilmenl of approver aiong tuUh eo-aeeused-~Sees 337 A Magistrate believing that an 
approver to whom pardon had been tendered had given false evidence m the case declared the tender 
foiieited and committed him along with others to the Court of Sessioa J/e/d that the commitment must 
be quashed and that nothing could be dune against sudi person till after the c'ise m the Sessions Court 
against hfs oaccused had finished and that then his tnal should be commenced de novo If it is deemed 
necessai) to take proceedings against him 2S B 493; 24 IL 321 , 14 V. B tO ; 19 W R. 43 , 95 B. 475 Where the 
conditional pardon tendered to an accused person waslorfeitetl and he was committed to the Sessions Court for 
tnal along w ith the others charged with the same ofTenci, the commitment was quashed because he had not had 
an opportunity of cro«is<x'imining the witnesses 20 A 529 Tlie Sessions Judge has no jxjwer himself to direct 
the trial of such i person or to try him at once with the olliers for under s. 193 except is otherwise specially 
provided a Sessions Court cannot take cot.nir3iice of an offence without a committal 22 C 50 , 15 M 353,. 
A prelimimn inquiry should therefore j*rcce<lc the comniitment See Notes to ss 337 and 339 

(w) Commit nent oj approver before tnal of other accused liable to be ?Kaji4erf— Tliere niaj arise 
cases in which owing to the absconding of the offenders the tnal of an approver who miyiiot have complied 
with tlje conditions of pardon will appear to be necessary or expedient and m sudi cases the result of the trial 
of the principals may not be waited for But still as a general rule tlie provisions of s. 337 must be complied 
with and ordinarily in every such case he should be examined as witness and until he has been so examined, 

14 « N. 


(wi) Commitment in the absence of or without notice to the accused liable to be quashed.— \ commit 
meut based on evidence recorded m the absence of the accused is illegal Weir II, 259; it is illegal to make an 
order of commitment in the absence ofthe accused StW N 110, BH 372,jrealso NotelOtos 213 Butree 
12 C L R. 120 

(Mil) Committing two accused for reason that one or other of them is guilty — Where a Magistrate by 
tlie same committal order commits two sets of accused on the ground that one or other of them is guilty of the 
murder of a boy the commitment is illegal It M L 3, (S. N) 46 

(wr) Commitment made under the mistaken view that the Plagistrate has no junsdiction to try — 
When n Magistrate committed a case under & 147, 1 P C owing toa mistaken view of a High Court Circular 
which he thought prevented him from trying the case the oimmilrnent was quashed. 24 C. 429 
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*i 34? a ^tagt5tralc was not bound to examine tiie witnesses of the accused and a coromitment was not illegal 
because the Magistrate refused to do so These cases were notfoUowed in the Burma Full Bench Case ln36 C.W 
the accused did not crcjss^xamvne the prosecution witnesses immediately after their examination m chief, but 
applied to cTosvexamine the witness after the ptrosecution closed Its case The decisions may be supported 
though the reasoning is open to question. In JS Cr. 1 a. 1. 704 (M ) it was kdd following 36 0. 48 and dissenting 
from 20 JL. 264 and 26 A. ITI that the Magistrate has a discretion to examine witnesses or not alter he reaches 
the stage of framing a charge under s. 210. 

tvt) Notgxv%ng reasotii mny tavaltdah eD*Htndmettt ~-~See Note 9 below 

8. lasafficJenct of evidence, haw fav a groimd fat qaashtag comtnUtQent.~A committal can be 

quashed on a point of law only An order o{ committal cannot be quashed on the ground that there is no 
evidence on the committing Magisttate s record to sustain the charges, 13 Bom. L« R20itBsl2 C» t.J.TS®} 
7BM.t.T.26 = 15G5.I. J.WQ. In27 M.L.d.a23=*t4 waa ftc/d follQWWVg i3Bom. I..R.201 thatit 

i5 not open to a High Court to quash acommiitnent on the ground that there is no evidence to justify the 
commitment and in such a case the accused ought not to be deprived of the benefit of an acquittal, the case 
in 8 A 93 was not followed A commitment made without direct evidence and merely on presumption is not 
erroneous in point ot law, and IS such cannot be quashed under thissection Where there is evidence that a 
forged document was used on behalf of an accused person with his knowledge or under his instructions or with 
his approval, which might be proved by the conduct of the accused. It cannot be said that there is no evidence 
upon which commitment could be made, 4 C. W. N. 11$. But where the order of commitment rests upon a 
mi3.ipprehension and there is no evidence upon which u could be supported, Weir 11, 263; of accepting the 
evidence as true d u does not necessary establish an offence, 2 46 «s 3 Cr. I*. J.338; or there is no 

evidence to connect the accused with the charge, 8 A 93, the commitment may be quashed In 5 C. 'i/?, M. 411 
and 9 C. ff. K. 829, the Calcutti High Court has laid down that wbeiher there is or is not sufficient evidence to 
H^ant a commitment is a question of law within the meming of this section. Commitments duly made 
could he quashed under this section, when the evidence stopped short of ? case which could proper I> be left to 
a jurj Under the Code, i bessions Judge has not tlie power to withdraw i case from the jury on any nccouni 
whatsoever Rut if theevidenceinacasetssiichthattheptesiding Judge would, ifhe had the power, withdraw 
It from the jury, the High Court (whicli alone has the power to quash a commitment) ought not to allow the 
commitment to stand. But it i^ questionable, how fir it is for the benefit of the accused to object to we 
commitment The result of the trial would be an acquittal, but by obtaining an order under this se(S'^» he 
would be liable under s. 403 w further proceedings »( evidence is found against him which'w as overlooked before 
a A. 398. Stt aUo 1B36 A. V. N. 368 

9. That the case fa triable by a Ua^istrate whetbee * groanil far quashing coinmUnient.“lf o 
trate dunks that a case not exclusively triable by the Court of Session must be cooimitted, he must sti'e 
grounds in the Older to enable the High Court to judge whether the committal is made in the sound 

of the dtbcrettonary power vested in him bylaw, llBeBt.Z, R. 18 »=9 Cr. L. J. 168; 18 Bom. I*. R.993 and 
11 Cr. I*. J.fi37 •,24 a42« ; 8 8. U B. 23 15 Cr. b. J. 66t The mere fact that the offences disclosed by the evJde^ 
taken at the prelmunary inquiry are not exclusively triable by the Sessions Court is no ground for quashing * 
commitment, 7 K. t, T. 186 « H Cr. L. 1 . 333 j 18 M. L. 3. 323 » 5 Cr. L. J. 99 \Vhefe a Alagistrate jn his discretion 
commits an accused btiiig of opinion that tlie accused cannot be adequately punished by him the High 

not interiere as there i< nopomt of law, 11 A L4 i39asliCi‘ 1,.J. 3tlA A Magistrate going onleaveexeroses 
Improper discretion m eommiuing to die Cotm oi Sesvion a case properly triable by the Mag«watc,nt^*^^ 

on the ground tfiat the witnesses for the defence ate not In attendance, and that it would be jncoii 
for his successors to commence the trial anew, but inso doing he does not commit sucJi illegality »•* wi f 
the High Court mqiia-hmg the cummitment, Batudnl HO Where a Magistrate commuted the 
charge iimicr s 323, 1 T C, triable h) any Magistrate, ArWUiat the words ‘ ought to be tried' tn t, chthe 
of this Code must tx. read w itJi s 2S4 and s case which ought to be tned bj k Court of Sess'ott is ono w v 
ilagisirate, fs ciificr not comt>eiem to trj or is one in whuii, m bis opinion, adequate jiunishment can 
inflicted fiy him. .\s tins was not the opinion of die Magistrate, the ilombay High Court in the case of 
/fumrAodfard Janiwry too?) quashed tlu. commitment, bolding the same illegal and directed the MaRistra e 
disj«*sc case According to taw luit where there were countercharges i>! not one of which results “ 

homicide amt the Maj^iMfate c«jnmutted both cases ahhough tl • ^ i., ..aa w js 

purcty naagiMenaJ, the H«i,h Court rcluscd to qnasb tbecommi 

discretion ouKht fV*t lo Jx- lightly ,Mctfefi.d with. 5*86 JUW,* V » • ' , ■ » * ‘ 
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3 A. L. 4. lt«SCr. L.J. 9lBnilB A. L.1. 999<-ll Cr. !». J. 01, It has, howe\er, been where a ^faeistrate find* 
mjf there a fnma /oaf cascaRainst anaccuseU itersoo under u. 352 nnd 447, 1 P. C., commiltecl the accused 
U) the Court of Session, MJlht commitment was wronj; iin n point of law , because (i) there was no warrant 
tor the cummilmcnt of sucli case nnd (ti) the tnaalmtim punishment under each offence was one whicfi the 
'lapistnlc could Inflict. ‘ 

10. Crovodt held aaffleltiit to qauh a commitment.— <<; That Me SejsioMt Ontri hat no tet-nlottal 
jumdutxon over the offence— \a 8 B. 319 and 18 JL.SS0, it was held that though commitment to a Sessions Court 
basing no jiins<i,ction to try the easels Illegal, >-et the High Court may direct tlie case to the Court having 
junsdicliou, but in 36 M. S6T, hnwexer, It was held that the High Court cannot uphold the commitment, b} 
directing the transfer to the Court having Jurisdiction. 

tu) Commencetnent of froueuften itx tnonthi after sanction, s 19S (6).— When prosecution i> 
commenced after capintion of six months from tlic date of sanction gUen under's. 195, and proceedings are 
carried on in spite of the objection of the .accused and he is committed to the Sessions, the Higfi Court will 
quasli the commitment 92 C. 170 { s. S37 cannot cure sudi a defect. 

(m) Quashing oj the commitment of the European British suSiect jointly charged.— \i the commitment 
oj an turoi>ean Bntish subject be quashed on account of any Irregularity m the proceedings eg , want of sanction* 
the exMnmiuncnt of a person Jointly charged with him must be quashed also, 9 B. 9SS at p. 300. Per fJ^Rc.EA^T, 
C J 

(iw) Commitment rnthout the extreue of judietal discretion, hut at the suggestion of another Pfsgts- 
ttoie-VihtJi a commitment is made by a Magistrate witliout exercising his Judicial discretion, but at the 
sjggestion of the District hfagistrate , held that the commitment must be quashed, 19 H, 39. An order direct 
tng a Magistrate to commit an accused person who has been discliargcd by him, simply because the offence 
triable, exclusitelj by theCourtof Session is bad in law, Vele II, 360 ; 9 Bam, L. K. 329 « S Cr. L. J. 318. 

(v) Commitment of approver along tenth eo-aceused — See s 337 A Magistrate believing that an 
aplirover to whom pardon had been tendered had given false evidence in the case, declared tlie tender 
forfeited and committed him afong with others to the Ourt of Sessioa /fr/i/, that the commitment must 
be quashed and that nothing could be dune against such person till after the case m the Sessions Court 
against his oaccused had finished, and that then his Uni should be commenced de novo, if it is deemed 
necessary to take proceedings against him, 33 B 493; 31 M 321 ; 14 W. B. lO ; 19 W. R. 43 ; 29 B. 679. Where the 
conditional pardon tendered to an accused person was forfeited and he was committed to the Sessions Court for 
tnal afong with the others charged with the same offence, the commitment was quashed, because he had not had 
an opportunity of aoss-examining the witnesses 26A.529. Tlic Sessions Judge has no power himself to direct 
the trial of such a person or to try him at once with tlit otiicrs for, under s. 193 except as otherwise specially 
provided, a Sessions Court cannot take cogmaanceol an offence without a committal, 23 C SO ; 19 H. 332.. 
A prelimimrv inquiry should therefore precede the commitment See Notes to ss 337 and 339 

(w) Commit, nent oJ approver before trial of other accused, liable to be yaojArrf— There may arise 
cases m which ow :ng to the absconding of the offenders, the trial of an approver who may not have complied 
with the amcfiffons of parefcin, atll appear to be awessntj cn" expedient and in sucfi cases, the result of the trul 
of the pnnapals may not be waited for But still as a general rule, the provisions of s. 337 must be complied 
with and ordinarily in every such case he shonld be examined as witness and until he has been so examined, 
his trial for any offence connected with the one in respect of which pardon has been granted should not take place. 

In 14 A 336, the Allahabad High Court m a murder case, quashed the commitment of an approier made before 
the completion of the trial of the pnncipal offenders durged witli the murder 

(w«) Commitment in the abseneeofor lenlhout notice to the accused habU to be guoshea.^ A. commit 
meat based on evidence recorded m the absence of the accused is illegal, Velr II, 299 ; it is illegal to make au 
order of commitment m the absence of the accused, 5 C. W N 110 ; 6 H. 373, ree also Note 10 to s. 213 Butsee 
13 C. L. R. 120. 

(mu) Committing two accused for reason that one or other of them Where a Magistrate by 

tlie same committal order commits two sets of accused on the ground that one or other of them is guilty of the 
murder of a boy, the commitment is illegal, 17 K, L. 0. (3. N.) 46. 

{«r) commitment made under the mtsfaien mew that the Magistrate has no junsdiehon to try — 
When a Magistrate committed a case under s. 147, 1 P C, owing toa mistaken \iew of a High Conn Circular 
which he thought prevented him from trying the case, the cranmitment was quashed. 31 1 429 
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(ar) Co7ntmtmettl on the request of the The committal of an accused to the Court of S^jwion, 

either on his own request or liecause the case has created sensation m hts community or on the ground that 
the amount jmoUed Is large, IS not proper and IS liaMe to be Set aside by the High Conn. 23 Bom. L.1R.a9S. 
11. Vhat are sot proper ^oauds for qaashl&g a commitment.— 

(0 rhallke commiUinff Magulrate had no lerrtiortaJ jurisdictton — If the commitment is nhd on the 
face of It, a Sessions Judge cannot refer the case to the High Court simplj becausethe accused were not Brjtidi 
subjects and the offence w ith w hveh they were charged was committed Out of British India. He should dispose 
of the case according to law Should he, after taking evidence, find that he has no jurisdiction over the accused 
by reason of their being foreign subjects and the offence being committed in foreign temtorj , he must discharge 
theaccuied Bataiiial922 A commitment ought not to be quashed for want of territorial jurisdiction on the 
part of the commuting Magistrate unless a failure of justice has tn fnet been caused,? Bur. L. T. 26=:15 Cr. L. J. 
370. also 18 B. 204; 28 M. 640. The tacts that the committing Magistrate luid no temional jurisdiction o\er 
the phee m which the alleged offence n is committed and that the Sessions Judge did not quash the commit 
nient under s 532, e\en though objection was taken prior to commitment, were held to be no grounds for 
setting aside the conviction of the Sessions Court, 17 M. 402. See Notes under s 531 

(«) Thai the commxUtng Mngistraie mas not duly etnpowtred.See s. 531 and Notes 2 to s 207 
(m) That the comtuxlM has ieen snade after a previous discharge — Where a Magistrate, after examm 
ing four witnesses for the prosecution, discharged the accused, and subsequently, on becoming aware that there 
was a fifth witness present, cancelled bis order of discharge, took further evidence, and committed the accused 
for trial to the Court of Session , held, that the commitment was good, 7 M. fl. C. B. hpp. XL. Sirmhily t com 
mitmeut by a Presidency Magistrate on fresh evidence was held legal, although the accused may have been 
discharged by another Presidencj Magistrate and the order of disdiorge Ind not been set aside, 5 C. V. N 
169. The discharge of an accused by a Sessions Judge on appeal on the ground that the trying Pfagutrale had 
no jurisdiction, IS no bar to a Court of competent jurisdiction taking iresh proceeding and m cases exclusiiely 
triable by the Court of Session, committing the accused, 29 C. 411. The failure onthe part of the Session'! 
jud^L to order a rvtnal is not a delect of taw tor whidi the High Court would quash the commitment under 
^ts section. 

(if) htling of regular suit to eslahltsk genuineness of document is nogroundfor quashing commit 
The net that a regular suit has been filed to establish the genuineness of a iransction is not sufficient 
to enable the High Court to quash a commitment regularly made by a Subordinate Judge to the Sessions Coun 
or to direa the trial to be adjourned pending the hearing of the civil suit or apj^eal therefrom, 18B591, 31 C. 
858. Butit was Ar/rf in Weir II, 28o that where acomplainl of forgery of a document has been dismissed bj 
a Magistrate and the question of Its genuineness is pending ma suit in the Civil Court though subseijnently 
brought, it IS desirable to postpone further criminal proceedings in respeci ot the complaint of forgery 

Discovery of fresh evidence after commitment.— \\\icxn a Magistrate after commitment made, 
held lurlher inquiry and recorded that if the inquiry bad been previously made he would not have committed, 
the High Covut refused to quash the commitment but ordered the trial to proceed 1883 A. W. K 53. 
The proper course for the Magistrate under such circumstances would be to instruct llie Public Prosecutor 
to withdraw from the prosecution under s 494 with the consent of the Sessions Judge. But the Public Prose 
cutor ought not to abandon the case without the sanction of the Court at the mere direction of the Uisinct 
iMigisirate, as that would amount to the indireetmcivUotiho order or the committing jVagistrate of which 
the direct reversal would have been illegaL 

(n) Committal meases of ptrjury, lathe lery fudge before whom false evidence uisgueu not 
.An accused having been committed to the Sessions Court on a charge under s. 193, 1 P uirluving 
given fil'.e evidence in a judicial proceeding tiefore the same Sessions Judge, held that the cummiimciu 
could not be quashed , bee wise there was no errow in Hvv, but in the absence of an Additional or A'-sistant bev 
Mons Judge, the case was transferred to another Sessions Court, 1 B. 311; f A. 150. 

{til) Omission to inquireinto false charge brought by aeeused vnttnot invalidate cominilmenL^\ 
coiunmmcnt for trial under the provisions of s. 211, 1 P C.fejr knowingly instituting a filse charge is noi 
illegal, nverdy because the complaint which the accused made had not been judicially inquirtsl into, hot is 
tawd on the rcjvirt of th*. Police that the case was false, 8 0.683. 

(tail) SimHlIaMeous commitment of robber and receiver of stolen property not ilUgaL-~ 1 ti<. 
oinmiiment for trial in «>nc and ilic same case of accused.snme for Uie ofTcnct of robber), and the rest lof 
reeeivlirR |irot»-nj stolen in that rol l>cr>, not Itemg illegal c-innot betiuashed innler this section, R»t»a1al 915 
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(«■) That a nutnhtr of the jwnt offendert have t$ot hctn arrexted.'-^’Vhc fact thnt •wnie of llie iccosetl 
vefBCommftted while other ixrreons acting to concen were notjet arrtstcd Js not i Rround for quishing the 
<oittmitiaenl, T H L. T IST^llCr L.J 

(a-) Catnfndment of Eurcpeau Urthih pihjeett tn Bntuh Baluchistan to a Court of S:ssiOnt^ 
Acommitmentof an Euro|>ean Britidi subject to the Court of Session by the Txtn Assistmt Commissioner 
■Quctta,is pn)prt’and cannot bequashed under this section, as die Court of Sessions In Bnfochistan hat-e by 
Regulation VIII of 1806 juns<liction to tr\ Europem Bnlisb subjects dul> committed 5 P R 1907 «6 
Cr L.J 108 

(j-0 Commtneni on evidence recorded Maiistrate /rout tihere file ease tots trais/erred—U is 
.o|)cn to a Migistratc to commit m nccusctl on evidence recof<Ied by anotl er Magistrate from whose file the 
case was inn ferred un ler sS2<t S. 3S0 applies to cuchh cnsc. 38 A. 315 

It Beuleat Judge nnit forthwith exanlDO (he record of commitraeiiL— Sessions Judges shsl] 
carefully examine the record of each case committed In order to satisfj tl cm elves that Mig strata have carried 
out the requirements of the Ltw, and the instnttlions issued by the judicial Commissioner This should be 
slone immediately on receipt of the record so that It mi> lie at once returned to the committing Migistrate 
to suppU the deficiencies if there arc any Oudh Or Dig at / 10 

13. When Ceart of S««il 0 B eao dliehargewlthaattrial — It'isfonly when tl e charge attributes acts 
which do not eonsitute an offence that the Court of Session can discharge without a trial But in all other 
OSes where a pnsoner has once been committed for tnal on a certain charge the Court of Session is bound to 
Teq lire him U> plead to the charge however InsuRkient the evidence may apjiear to be. Where the order of 
commitment rests upon a misapprehension and there Is no evidence upon which it could be supported the 
High Court alone can under this section set aside theorderand quash the commitment VaIrJl,Z52 

If. Cawt ef 8«tttea has ae power to remaad ease eommIKed, for farther eTideaee— A Court of 
Session to which a ease mav be committed for trial has no power to remand it to the committing Magistrate 
for the cross<*ammation of the prosecution witnesses whose uoss^tamimtion ma> have been reserved b> the 
.accused for the Sessions Court Weir If, 380 

216 . When the accused has given in an> list of witnesses under section 211 and has 
Summons to wit been committed for trial the ^iagJ5t^atc shall summon such of the witnesses 
w^e^aws^*is*aj^ included in the list as have not appeared before himself to appear before 
ciitted. the Court to which the accused has been committed 

Provided that where the accused h is been commuted to the High Court the Magistrate 
may m his discretion leave such witnesses to be summoned by the Cferk of the Crown and such 
witnesses may be summoned accordingly 

Provided also that if the Magistrate thinks that any witness is included in the list for the 
purpose of vexation or deby, or of defeapng the ends of justice the Magjs- 
Relusal to trate may require the accused to satisfy him that there are reasonable 

unle^^^osit made grounds for believing that the evidence of such witness is material and if he 
IS not so satisfied may refuse to summon the witness (recording his reasons 
for such refusal) or may before summoning Jiim require such sum to be deposited as such Afagistrate 
thinks necessary to defray the expense of obtaining the attendance of the witness and all other 
proper expenses 

Bef oi&i to lummen wltoeues for defence.— A Magistrate is not justified (except on 
grounds of vexation, delay, eta) in refusing to summon witnesses named for the defence merely because the 
evidence appears to him (the Magisuwte) not to be niaicnal or reliable Weir II, 263. A pnsoner is entitled 
as a matter oi right tohave any witnesses named in the list he delivers summoned and examined 23 WILOdj 
3WR6,3W1L36 The Alagistrate must deal with the application for summonses and not merely direct 
it to be filed 6 C. W N 848 See Note 1 under s. 213 

2 , Beuoas for refaial mnst be recorded. — When he does refuse he must record his reason for such 
refusal They must show that the witnesses not matenal Simply saying that the reasons assigned for 
application to have acertain witness summoned as a defence witness were insuffiaent, doesnot show t 
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witness’s evidence was not material, and is, therefore, not a proper ground for refusing llie appKtation, 8 A. 688 v 
nor the fact that the accused stated that he <l«d not wish toexamine certain witnesses, when he required them 
to be summoned again to meet fresh evidence given subsequent to the defence being’ closed, 6 C. 7H=s 
8 C. li. R. 70. ^ , 

3. When snoh order Is Improper. — An order by a Magistrate refusing to summon witnesses for the 
defence without their expenses being paid by the accu!>ed, though legal, should be passed very sparingly, and 
IS an improper order In a case in which the accused is unable or unwilling to deposit money, and the result 
is that he is convicted without his witnesses being heird, especially if the case is one lO which severe sfentence 
IS inflicted, 7 P. R. 1898. 

4. A Uagbtrate cannot inqalre iato tho aatare of defence.— proviso 2 of this section is not intended 

to enable the Magistrate to inquire into wfiat the defence of the accused person is to be, and to consider 
whether on learning the nature of the defence he is absolutel) to abstain from summoning tlie whole of the 
witnesses cited by the accused, 3 C. 573 » 2 C. L. R. 82. 

8. Magistrate OBght to fix the amoant to he desposlted. — Though a Magistrate is at liberty under this 
section to decline to summon the person named in the list when the prisoner declines to satisfy him that they 
are material witnesses, yet be ought to h* the amount which he considers necessaty to defray jth® cost of 
tlie attendance of the persons named and intimate to the prisoner his readiness to issue summonses on that 
amount being deposited, I H. H. C. R. 8 1. The amount may include not only the process-fee, but also traveil'fK 
and diet allowances of and all other proper expenses such as the fee of experts 

6. A Magistrate cannot order deposit money to he credited to Ooveniinent.-'A Magistrate has no 
jurisdiction to order a sum of money deposited (for tf»e expenses of witnesses), for the refund of which an apph* 
cation IS made, to be credited to Government, 6 H. B. C. R. Appx. lA. ' 

7< A Magistrate Is hoand to re-samnton absent siltneis, when absence is dae to delay Id service 
inmmoa.— The last proviso is clearly inapplicable where a witness, though once summoned, failed to appear on 
die day fixed on account of some delay in the service of the summons. In such a ease it was Meldt th* 
Magistrate was bound to mike a further attempt— the first being a nominal one only— to secure the attendance 
ot the absent witness, 4 A. S3 

8 Deciding credit to be attached to evidence before hearing —It is not open to a Judge to decide on 
die credit to be attached to the evidence of a witness before he had an opportunity of hearing it By doing so 
he simply exceeds the discretion given to him by law, 19 M 378? 6 B- 1*. R. Appx. 65*»18 W. R.7. 


217. (1) Complainants and witnesses for the prosecution and defence whose attendance 
before the Court of Session or High Court is necessary and who appears 
bond of complain before the Magistrates, shall execute before him bonds Dinding themsehes^ 

ants and witnesses to be in attendance when called upon at the Court of Session or High Court 

to prosecute or to gi>e esvlence, as tht case laay be. 


(2; If any complainant or witness refuses to att'-nd before the Court of Session or 
High Court, or execute the bond above directed, the Magistrate imty 
Detention m custody detain him m custody until he executes such bond, or until his attendance 
111 case of refusal to ^ Court of Session or High Court is required, when the Magistrate 
ittend or to e X e cu te . , . ® ^ u.,.!. Pniirt. 

bond. shall send him m custody to the Court of Session or rt'gn 


as the case ma) be 

Ketea.— 1. VHnettei whose atteDdaBce b oecessary.— It is not necessary for the Magistmte to hmd 
o\er\ery witness who is examined before him. He Is only bound to bind over those who>c evi . 
material to the case; It is always open to tlie accused or the Sessions Judge to procure the ntten ° 
ui the Crown witnesses as have been examined at the preliminary inquiry and who do not appear at e 


2. Bladtog of medical wltseitei.— The attention of Magistrates Is called to s. SW, Cr 
an. Iniormed that a committing Maglsuate should not, except for some special reason, hind over a meu 
witness, whose evidence he has taken to appear iQ the Sessions Court It is x-ery undesirable that , 

men in Uie districts stiould lie taken nwiy from their dUpetissrles more frequently of for n longer pe 
than is ntn< tme>> tiecessao .— // C Cr,/> IS 
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&. Wltneueteaanot b« atVed Is faralih nretlet.— Under this section, Magistrates have no jurisdiction 
to call for bomis with sureties, nor ha\e the) power lo require recognltances from defence witnesses who base 
never appeared before thenv A compblnmt who withdnwrs from his charge niter commitment will forfeit his 
recognizance, 1 W. tU SI. 

218. (1) Wicn the accused is committed for Inal, the Magistrate shall issue an order * 

to such person as may be appointed by the Local Government in this behalf 
Commitment when notiljing the commitment, and stating the offence m the same form as 
to be notified. the charge, unless the Magistrate is satisfied that such person is already 

aware o! the commitment and the form of the charge , 

Ch e ett to be charge, the record of the” inquiry and any vv capon or 

forwa^i^ to'^ll%h other thing which is to be produced m cvadcnce, to the Court of Session or 
Court or Court of (where the commitment is made to the High Court) to the Clerk of the 
Crown or other officer appointed in this behalf by the High Court 
Fnglish translation When the commitment is made to the High Court and anj part 

to be forwarded t o of the record is not in English, an English translation of such part shall be 
High Court* forwarded with the record 

Note.— CeapletloB of the record of eomnittinent.— A committing Magistrate is bound to make his 
•record complete if he fails In the first instance to get all the necessary evidence down, he should discover his 
own mistake when he is preparing the otendar, and if he thus made the order of commitment under s 213 he 
can 'till take further evidence under s. 219 without any order from the Sessions Judge.— TVn Cr, Chap LIV, 
,»«ra. ll Ayp 235 . Oudh Cr Dig ,p 10 

219. (l)t‘'The committing Magistrate or, In the absence of such Magistrate, an> 

other Magistrate empowered b> or under section 206” may, if he thinks fit, 
Power to ^summon summon and examine supplemen»r>’ witnesses after the commitment and 
vinncsse^ ^ before the commencement of the tnal, and bind them over in manner herein 

before provided to appear and give evidence 

(2) Such examination shad, if possible, be taken m the presence of the accused and, 
where the Magistrate, is not a Presidency Magistrate, a copy of the evidence of such witnesses shall, 

* I be given to the accused free of cost ’ 

Note — ‘ We have given effect to the suggestion of the Calcutta High Court that powers under s 219 
should only be exercised by Magistrates who are enii>owered to commit for trial. (Report of Select Committee ) 

Notes.—! Directing comralttlng Magistrate to take additional evldaaea aftea eeumencement of 
trial Is Ulegak— After a Sessions trial has commenced die Sessions Judge can only cause witnesses to be 
summoned before himself, or under certain cirumsunoes have them examined by oomimssion. He has no 
authority to direct the committing Magistrate, or any other person to call witnesaes and hold an 

inquir) Such Magistrate s authority ceases with the commencement of the b H, • *. ■. tttt. But see 
6 C. 7i4 sa 8 C. L. R. 20 as to power of Magistrate to record evidence at any dtaiis tltcc oasamitinent, but before 
commencement of trial under s 540 If additional evidence is recorded tWfc section an opportunity 

should be given to the accused to cite witnesses to meet such evidence. LMt. 

2. Proper couie for taking evidence after eommltment.— If on the order of commitment 

a Sessions Judge m view of Magistrate’s recorded opinion thinks thatfurtbv'w^eace should be taken, the 
proper course is to point out to the committing Magistrate tliat he could tdafeMOK and examine any supple- 
nientaiy witness who could give evidence and bind them over under at the tnal, and not to 

send the case to the Magistrate after the conclnsionof the tnal and the opMOBB'eflhe ■ s e ea eow have been 
taken i P. R. 1892 


•S«8«b V, Form XXVII 
tTheword. The committiog Ua«l«t»te .. 
hr Act XII of HM 

IThe Words 'bsglten 
frss of cost to him hr Act XVIII of Ittl 
33 
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witness s evuUnce was not maternl. and is, ihtreiore, not ajiroper j,rovmd for refusinfc Uie application, B A.eis • 
nor the fact that the accused stated that he did not tush tocx^nine certain witnesses, when he required them 
to be summoned again to meet fresh evidence given subsequent to the defence being closed, 6 C. 714®=, 
SC. L.R. 70. 


3. When *ach order is improper.— An ivder a Magistrate refusing to summon witnesses for the 
defence nithout their expenses being paid by the accused, though legal, should be passed very sparingly, artd 
IS an improper order in a case in which the accused is unable or unwilling to deposit money, and the result 
IS that he is convicted williout his witnesses being heard, especnjly if the case is one in which severe sentence 
IS inflicted, 7 P.R. 1893. 

4 K Uagistrate cannot Inquire into the natare of defenec.— I’rovisoSof thissectionis not intended 
tu embie the Magistrate to inquire into what the defence of the accused person is to be, and to consider 
whether on learning the nature of the defencehe is absoluielj to abstain from summoning the wholeofthe 
witnesses cited by the accused a C, 378 =» J C. L. R. 6). 

5. UagUtrate ought to fix tho amount to be despoetted. — Though a hfagistrate is at liberty under this 
section to decline to summon tlie person named in the list when the prisoner declines to satisfy him that they 
are tnalenal witnesses, yet he ought to fix the amount whidi he considers necessary to defray ^the cost of 
the attendance of the persons named and intimate to the prisoner his readiness to issue summonses on that 
amount being deposited, 4 H. H. C, R. 81. The amount may include not only the process-fee, but also travelling 
and diet allowances of and all other proper expenses sudi as Uie fee of experts. 

8 AKaglstratecaonotorderdepciitiaoueyto b« credited to GoTernment— A .Magistrate has no 
jurisdiction to order a sum of money deposited (for the expenses of witnesses), lor the refund of which an appu 
cation is made, to be credited to Government, 6 U. R. C. B. Appx. IX. 

T. A Haglsteate U bound to re-summoa abtent nitneih when abtenea U dne to delay la teryfee af 
Bummoiu— rhe last proviso is clearly inapplicable wliere a witness, though once summoned, failed to appear on 
tlie day fixed on account of some delay in the service of the summons In such a case it was Af/d, the 
Magistrate was bound to make a further attempt— tJie first being a uommal one only— to secure the attendance 
of the absent witness, 4 A 83 

8 Deciding credit to be attached to cTldence before hearing —It is not open to a Judge to decide on 
tlie aedit to be attached to the evidence of a witness before he bad an opportunity of hearing it. By doing so 
he simply exceeds the discretion given to him by law, 19 M 375 j 6 B. L. F. Appx. 05*!» 15 W. R. 7. 


217. (I) Complainants and witnesses for the prosecution and defence whose attendance 
before the Court of Session or High Court is necessary and who appears 
bond of complain before the Magistrates, shall execute before him bonds oinding theraselies^ 

ants and witnesses to be in attendance when called upon at the Court of Session or High Court 

to prosecute or to gne endertce, a*f the case may be. 


(2) If any complainant or witness refuses to att^'nii before the Court of Session or 
High Court, or execute the bond above directed, the Magistrate muy 
Detention in custody detain him in custody until he executes such bond, or until his attendance 
at the Court oi Sesson or High Court .5 required, when *= 
bond- shall send him m custody to the Court of Session or rttgn i, 


as the case may be 

Hotes.— 1. Witnesses whose attendance is necessaty.— It is not necessary for the Ma^strate 
over very witness who is examined before him. He Is only bound to bind over those whose evi is 
matenal to the case. It is always open to the accused or the Sessions Judge to procure the atten 
oiihe Crown witnesses ashavebeen examined atthe preliminary inquiry and who do not appeara e 


2 Binding of medical witnesses —The attenuon of Magistrates is called to s. 509, Cr P C, 
are Informed that a committing Magistrate should not, except for some special reason, bind over ^ . 

witness, whose evidencehe has taken to appear in the Sessions Court It is very undesirable that meo ai 
men In the districts should be taken away from their dispensaries more frequently or for a longer peno 
than Is -vbsolutely necessary , — £om H C Cr,p is 
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3. WltneuescanBot be Mlied te farelth eeretlet. — Under thi« section, ^I-tElstntcs htte no jurisdiction 
to call for bonds with sureties, nor ha\-e thej power to require from defence witnesses who hate 

never appearctl before them. A complunant who withdraws from hischarge after commitment will forfeit his 
recognizance, 1 W, R. S7. 

218 . (0 NVlicn the accused is committed for Inal, the Magistrate shall issue an order * 
to such person as ma> l>c appointed b> the Local Government in this behalf, 
noufjing the commitment, and stating the offence m the same form as 
the charge, unless the Magistrate is satisfied that such person is already 
aware of the commitment and the form of the cliargc , 
and shall send the charge, the record of the inquirj and any weapon or 
other thing which is to be produced in evidence, to the Court of Session or 
(where the commitment is made to the High Court) to the Clerk of the 
Crown or other officer appointed m this behalf bj the High Court 

(1) When the commitment IS made to the High Court and an) part 
of the record is not m English, an English translation of such part shall be 
forwarded with the record 
Note.— CampletloB of the record cf comraItin«Bt.->A committing Magistrate is bound to make his 
record complete if he fails In the first Instance to get all the necessary evidence down, he should discover his 
own mistake when he is preparing the calendar, and if he thus made the order of commitment under s. 2lS he 
can Mill take further evidence under $, 219 without ftn> order from the Sessions Judge.— Cr, Chap LlVt 
patx llA.p MS, Oudh Cr Dig ,p 10 


Commitment when 
to be notified. 


Charge etc to be 
forwarded to High 
Court or Court of 
Session. 


English translation 
to be forwarded t o 
High Court 


219 . (l)t“The committing Magistrate or, m the absence of such Magistrate, any 
other Magistrate empowered b) or under section 206’ may, if he thinks fit, 
witnesses after the commitment and 
and bind them over in manner herein 
before provided to appear and give evidence 

(2) Such examination shall if possible, be taken m the presence of the accused and, 
where the hlagtstnte, is not a Presidenc) Magistrate, a cop> of tlie evidence of such witnesses shall, 
" I be given to the accused free o! cost ” 

Note.— ' We have given effect to the suggestion of the Calcutta High Court that powers under s. 219 
should only be exercised by Magistrates who are empowered to commit for trial. (Report of Select Committee.) 

Notes. — 1 Directing committing Uagistr&te to take additional evidence after commencement of 
trial Is illegal. — After a Sessions trial has commenced the Sessions Judge can only cause witnesses to be 
summoned before himself, or under certain ciramstances have them examined b> commissioa He has no 
authont} to direct the committing Magistrate, or any other person to call additional witnesses and hold an 
inquio Such Magistrates autliority ceases with the commencement of tlie trial, 29 P R, 1888 But ste 
B C. 711 es 8 C. li. R 70 as to power of Magistrate to record evidence at any time after commitment, but before 
commencement of trial, under s. 540 If additional evidence is recorded under this section an opportunity 
should be given to the accused to cite witnesses to meet such evidence. See also 8 A. C68, 

2. Proper coarse for taking evidence after commitment.— If on receiving the order of commitment 
a Sessions Judge m view of Magistrate’s recorded opimon thinks that further evidence should be taken, the 
proper course is to point out to the committing Magistrate that he could summon and examine any supple- 
mentary witness who could give evidence and bind them over under s.219 to appear at the tnal, and not to 
send the case to the Magistrate after the concfusionof the tnal and the opinions of the assessors have been 
tak en 4 P. R. 1892 

• Set Seh V. Fomb XXVII 

tTheworda The commltUog lUeiatrtte . •MtODtOI werc<ub«titul«drar the vordi 'the M*eiatnt*' 

br Act XII of IIZ3 

tTb« words ’*b« ^T.n .. __ - tree Of (oot" v«r» aabtt luted for the word* if the »ccu»»d to tMuire* bo « Ten 

free of cotl to him br Art XVIII of 1*23 
35 


Power to summon summon and examine supplemental 

supplementary . , . ^ / 

witnesses. before the commencement of the tnal, 
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3. Preliwlaary Ingnlry to be fall *nd complete —Where there is nothing to show that the committing 
Jtfagistrate had declined to record any evidence offered for the prosecution, the High Court thnts fiSdid 
not empower it to quash the commitment, but »t directed the Magistrate to act under this section by tiking iuJl 
examination of persons acquainted with facts, even where the accused had confessed, Katsalal 8li 

4 Copfei to be given free of cost —Under s 3S of Mi Court Fees ^ct Vll of |870 copies of the 
evidence of witnesses given to an accused person under this section are exempt from Court f^’i.—Coiensment 
of India Nol\fieatien, 2\st January, 1886 


Custody of accused 
pending trial 
Act of 1878 s 26 


220. Until and during the tml the Magistrate shnll, subject to the 
provisions of this Code regarding the taking of bail, commit the accused, by 
warrant, to custody 


Mote.— As to bail seeCh'ip XXXjX,andastop)aceol tmpnscnment, s S4t 


CHAPTER XIX. 


Of the Charge 


Charge to state 
offence 

Specific name of 
offence sufffcient des* 
cription. 

How stated where 
offence has no specific 
name 


Farm of Charges 

22]. (1) Every charge under this Code shall state the offence with 
uhich the accused ts charged. 

(2) If the law which creates the offence gives it an) speoiic name, 
the offence may be described in the charge by that name ori^y, 

(3) If the law which creates the offence does not give it any speafic 
name, so much of the definition of the offence must be stated as to give the 
accused notice of the matter with which he is charged 


(4j The law and the section of the law against which the offence is said to have been 
committed shall be mentioned m the chaige 

(5) The fact that the charge is made is equivalent to a statement that 

cha^gr every legal condiUon required by law to constitute the offence charged was 

fulfilled m the particular case 

(6) In tlie Presidency towns the charge shall be written in English , 
Language of charge elsewhere it shaU be written either jn English or in the language ol the 

Court 


(7) II the accused* having been previously convicted of any offence, is liable by 
reason of such previous conviction, to enhanced punishment or to punish 
wben'to ^ different kind, for a subsequent offence, and it is intended to 

such previous conviction for the purpose of affecting the punishment which 
the Court may think fit to award for the subsequent offence,’ the fact date and place o t e 
previous convicuon shall be stated in the charge If such statement f has been omitted, the 
Court may add it any time before sentence is passed 


JIlustraiiOHS 

(a) A IS charged with the murder of £ This is equivalent to a statement that As^ct fell within the 
definition of murder given m s5 299 and 302 oi the Indian Penal Code, that it did not fall within any o e 
general fexceptions of the same Code . and that it did not fall within any of the five exceptions to s 300 or t a 
If It did fall within exception 1 one or other of the three provisos to that exception applied to it 


• The word* in In^eHed eomin.i vere eubetltiited by Aet Xnn of 
tThewerde ba« been omitted wereeubitiluted (or lb* word* i«om 
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(i) ^ cliar}:rd, under s. 326 o! the Indian Penal Code, with \olunnn!y ciusinR fjrievous hurt to H 
by mdans ol an instrument for shoolinj: This Is equivalent to a statement that the case was not provided for 
by s. 33.S cl the Indian Penal Code, .and that the general exceptions did not apply to it 

' (c) A IS accused ol murder, cheating, theft, extwtion, adultery or cnminal intimidation, or using a 
false property marl« The charge maj state that A committed murder, or cheating, or theft, or extortion, or 
adultery or cnminal Iniimidalion, orthat he used a false propert) mark, without reference to the definitions of 
those cnmes contained in the Indian Penal Code , biit the aeaions under which the offence is punishable must 
in eadi instance, be referred to m the charge. 

(</) A IS charged, under s. 184 of the Indian Penal Code, with intentionally obstructing a sale of 
proiieTtj nflereil for sale by the lawful authority of a public servant. The charge should be m those words. 

Netea. — 1. For forms ut Schedule V, No XXVIII See s. 75, I P. C , and s. 4 of the Whipping Act, 
1909, Appendix HI as to when prc\ lous conviction affects punishment. 

2. What i* a charge?— A charge may be defined to be a written document containing the description 
of the offence which the Court, either in an inquiry or trial, finds pnma facie proved by evidence before it to 
have been committed by the accused, so as to re>|Uire him to defend hi mselL In spiteof the definition in s. 4 
(fX the Code uses the term throughout as the stilement of a speafic offence and not as Indicating the entire 
senes of offences of which a pnsoner is accused, 8 B.200. One count charging each separate offence end 
desenbing it w ith a reasonable degree of certainty is sufficient, 3 W. B. 7. See aLo 6 A. 525. 

3. Drawlag ep charges set gofereed hy EagUah aotherlUea ai to indletmenU.— As respeas the 
framing of diarges, the Courts in this country are governed b> the provisions of the Code which are not and do 
not {nirport to be an exact reproduction of the Engbsh rvies as to indictments, and indeed were expressly 
fram^ in such a manner, as to give no room for merely technical objections not going to the ments of the 
case, 33 H. 3SI. See also 32 H. 3 and 19 C W. H. 72 « IS Cr. L. J. 41. 

i. Charge ooder L F. C how to be drawn np— Sections 221, 229 and 323.— If the Uw does not 
give the olTences(r^, offences under ss. 134 A andlSS-A, 1 P C.)aDy specific name, then under & 221 (3X so much 
of the definition of the offence must be stated as to give the accused notice of the matter with which he is 
charged Then under s. 222 the diarge must contain particulars as to the time and place of the alleged offence 
and under s. 223, when the offence is such that the particulars in ss. 221 and 222 do not give the accused 
sufficient notice of the matter with which he is charged, the charge shall contain such particulars of the manner 
in whidi the ofience was committed as will be suffioent for that purpose. Ar Wallis, j , m32tf 384, 
p. 398. The charge of an offence under the I PC should be drawn up m the words of the section defining the 
offence, 3 C. P. Cr, 18. The models of chvge given in Sch. V. contain or imply the setting forthwith reasonable 
particularity of the matters alleged to constitute the offence, 8 B. 143 at p. 144 

3. Cases where bo charge need be framed Joint trial of warrant and iiimmom>cases.— 5irr ss 177 (2), 
242 and 263 See 29 C. 481 , Note 3 under s 225 and Note 3 to s. 233 Where n warrant-case and summons case 
are tried together at one trial, the trial of the two together forms only one case and not two, and as the case 
relates to an offence punishable with more than six months’ imprisonment, it is a warrant-case. The fact that 
It relates to some other offence also does not alter its nature and so formal charges ought to be framed for both 
offences. Thus, where the accused had committed the offences of mischief and insult on two different 
occasions, charges of the two offences could not be tried together, as they did not form parts of one transaction 
within the meaning of this section, 3 L. B. K. 113 = 3 Cr. L.3. 350. 

6. Useless detaili must sot be Inserted.— A common fault in the framing of charges is the insertion of 
useless detaiU. It should be remembered that nothing, which is not essential to the offence, should be included 
inthecharge, except such detaib of time and placeasaie suffiaent to give the accused notice of the matter 
with which he IS diarged. It is unnecessary, for instance, to speafy in a charge of murder the weapon with 
which the murder was committed In prosecutions for giving false evidence under ss. 193, 194 and 195, 1 P C, 
the particular statements alleged to be false must invariably be set out m the charge, to enable the accused to 
fully understand the offence with which he stands charged. — C P. Cr Gr, Part 11, No 18 Unnecessary 
allegations may be treated as surplusage, 4 Bom. H. C. R. 17. 

7. Accused entitled to know exact value of charge made against himr— An accused is entitled to know 
with certainty and accuracy the exact v’aloe of the charge brought against him, and unless he has this knowledge 
he must be senously prejudiced in his defence. This is true m all cases, but it is more especially true in case 
where it is sought to implicate him for acts not committed by himself, but by others with whom he m 
company, 11 C. 106. See also 22C.276 1 391 at p. 492 and i C.W.N. 196; 42 C957. Thus m 
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529, the accused -wzs summoned for stonngr wool and was conMCted of storing cotton //t/J, that the 
conviction could not be upheld as the accused had no proper notice and no proper opportunit) of 
answering the charge of storing cottoa Similarly, where the accused is liable to be punished under 
the \Vhipping Acl, the charge must state the habili^, S M. 158. See also 17 C. W. H, 119 = 14 Cr. L. 3, 
212’, 12 C. W. H. 577. An accused is entitled to know with certainty and accuracy the exaa value of the charge 
brought against him. But where the accused fully understood the nature of the offence with which they were 
charged they had clearly not been prejudiced by theomissionof the words “ unlawfully and maliciously” and 
“in British India” occurring in section! (4) of Act VI of 1908 Sudian omission can be cured bythexerdict 
The Queen v Manslow, (1895) 1 Q. B. 758, referred to, 42 C. 937. 

But where in a charge of cheating, the manner of the cheating was set out to be " by deceixing xvith false 
representations and promises as well as by conduct," held that tlie expressions used were too vague and 
indefinite to give the accused proper notice of the manner of the cheating and was so dangerously wide as might 
include almost anything An accused person is entitled to know with certainty and accuracy the exact value of 
the accusation brought against him, 89 C. W. K. 408. 

8. Charge most refer to the law and seetloo and the words of the statute most be adhered to.— A 
charge should be so framed as to refer to the section of the Penal Code under which the offence charged is 
punishable, 9 W. R. 33, but omission to comply with the reifuirement will not invalidate the commitment, 1 In* 
Jor. H. S. 43. Wliere there are several parts to a section (s 175, 1. P. C ) the charge should be framed m parts 
of the term applicable, 15 B, 189. It is a wholesome rule that the Court should adhere to the language of the 
sutute as far as practicable, when a charge is drawn up , nothing is gained by a paraphrase, while opportunity 
IS afforded to the accused to take exception to the fomi of the charge, 42 C. 957. 

9. Aggr&yatlsg elreomstances have to be set forth Id the charge.-. When an offence fall» withia the 
provisions of a section likes 397, I P C, which on account of the existence of aggrax ating circumstances pro* 
\ides a minimum punishment for the offence, tlie existence of such aggravating circumstances should he set 
forth in the charge so that the accused person may know xxhat it is to which he pleads guilty and the full effect 
of such plea , or in the event of his pleading not guilty may knoxv what tlie matenal facts are which he is called 
uiioii to rebut, Batanlal 53 Similarly in respect of a charge of cheating, tee s. 223, \llus (4> In a charge of 
noting under a 147, 1 P C the common objea should be suied, 9 C. W. N. 599. 

10. What isprevloBS conviction 7— A prexious comicuon for the purpose of affecting the punishment 

which a Court is competent to award, is a conviction ilie penalty following which had been undergone by the 
accused (in whole or in part) at the time when he committed the offence for which he is being tried.— C P Cr 
Ctr, Fart II, Ho. 19 Even though tlie accused has not been sentenced, but dealt witli under s 562 yet the 
particulars required as to the prex lous conx iction must be stated in the charge . 

11. Fartlcolan of previous convictions necessary io be stated fn the charge.— A mere allegation that I 
at the time xvhen the prisoner committed the offence (no offence xxhatex'er being mentioned in the charge) he ^ 
has been previously convicted of offences punishable under the Indian Penal Code (22 W. R. 39) or that he “ is 
an old offender,” docs not satisfy the requirements ol ibis «ection, as that does not bring home to the accused 
person the jiarticular offence or class of offences which renders him liable to a more severe sentence than irould \ 

otherwise be imposed. The prosecution is bound to prove the previous convictions and that the accused xx as I 

the person so convicted, Weir II, 266. When the previous convictions are not staled in the charge as required ' 
by this section, tliey cannot be used for the purpose of Ihe enhancing the sentence, Batanlal 70 ; 7 M. L. T. 77 = 

11 Cr. L. J. 317, A previous conviction xvhich it is intended to prove for the purpose of affecting the punishtneni 
should be entered m the charge and tlie accused should be called on to plead thereto His mere admission dial 
he had been to jail once is insufficient to show that he pleaded guilty to a previous comicuon in respect ot an 
offence rendering him liable to whipping, 4 Bom, L, ft 177. An order under s. 565 is not such a punishment as 
isrneant by thewordsins 221 (7). 9 N. L. R, 8S = 14Cr, L. J. 390. The Jiabihty to whipping as an additional 
punishment under s Sol the Whipping Act and the liabibtyto enhanced punishment under s. 75, 1 r C.are 
distinct liabilities and may or may not co-exist in any particuUr case Either or both liabilities must be set out 
in the charge according as tliey arise or not in the arcumstances of each particular ease, ffeir 11, 267. 

If a pnsoncr is to be tried under s 75 I P C , a separate charge under that section must be framed and 
recorded, 9 M. 284. The charge should state the fact, dateand place of the previous conviction— otherwise the 
accused IS not amenable to the terms of s 75,1 P C, 1883 A. W. N. 110. See, however, 1881 A. W. N. 32 where 
the accused was held not prejudiced by the omission as he was then actually undergoing the sentence imposed 
on the pre\ ions conv iction. See 39 B. 326 and 1916 M. W. H, 31N = 17 Cr. L. 3. 288. 
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12. Effect of omUsioa to ittte preTiost convlctioo.— Where previous conviction of theft is not 
mcmioned in ^ charge, the award of the sentence of whipping in addition to impnsonment is illegal, Weir H, 
265. But when the «ientence passed is one which the Magistrate is competent to pass for theft, the omission 
formall> tochtrgethe accused with a previouscomiction does not render the sentence iUegnl, notwithstanding 
that the previous con\iction affected the sentence, Weir 11.264 In another case, where the previous conviaion 
did not form part of the charge, die enhanced sentence was set aside and the Sessions Judge directed to 
re<i pen the trial with the same set of jurors, on that charge giving Uie accused an opportunity of making a 
fresh defence to it 21 W. R. 40. \lcre omission to set out the previous conviction is not sufficient reason for 
interfering in appeal or revision with the sentence passed unless there has been a failure of justice caused by 
sudi omission, 7 U L. T. 77 es 11 Cr. L 3 . 217. 

13. Charge of prevlgat coBvlctlon m&j be added at any time before tenteBce ->The previous convic 
lion if not stated in the charge cannot be used lor the purpose of enhancing the punishment. If it is omitted, 
It ina> be added at anj time befori. die sentence is pas^, and not afterwards, 19 W. R. 41 , 10 B. L. R. Appx. 
XXXYI i Ratanlal 52 and 70. 

14. Sentence on charge of provlont cooilctlon not to be teparate.~Where prev-ious conviction is 

proved for the purposes of s. 75, 1 ? C, the pnsoner cannot be dealt with under s. 33 as if he had been cou 
victed of two offences, 11 A. 293. '' 

15. PreTloni eonvIetloB b a qeestlon of fact.— >The question of proof of previous conviction is one of 
fact which ought to go to the jury, and must be determined by a Jury, 21 W. R. 40. 

16. Proof of preTiost coBTietlon.— \ previous conviaion may be charged and proved m the ordinary 
manner in cases m which the ^fagtstrate, while not thinking it necessary that increased punishment should be 
imposed, nev ertheless desires to obtain information as to the accused s antecedents for the purpose of determm 
iBg the duration of the sentence, Wclr II, 266 Su also s $11 

17. Doty ef the PeUce regardlag proof of pretloei coByieUeot.— It is the duty of the Police, m 
conduaing the investigation, to take proper steps to estabbsh the identity of an accused person, and to obtain and 
produce evidence of previous conv laions against btia—AcB 0/*, p.S14 , Rataeali57and 158. Demand should 
be asked for, when the particulars of the previous conviction are to hand, but the requisite copy of the sentence 
or certificate is not ready — CP M Min., p. 207 

16. Eyldetiee of preyloat coaTlcUon when tobelet la —The law stncily enjoins that ev idence of prev lous 
convictions cannot be allowed except where after the accused has been found guilty, it is necessary to receive it 
for the purpose of s. 75, 1 P C , or where the accused having given evidence of good character, the prosecution 
desires to adduce the evidence of previous convictions as proof o! his bad charaaer, S Bom, L. R. 103L 

19. Poweri of Appellate Coert regarding pica of gnQty of being preTlou coaTiQt.— Where a charge 
has been framed against an accused person under s 221 (7) and such person has pleaded giulty to the charge 
that he is a previous convict, the Appellate Court under $ 412 of the Code is precluded from opening the 
question whether the accused is a previous convict. 4 H, L. R. 163 = 9 Cr. L. J, 58. 

222. (1) The charge shall contam such particulars as to the timeand place of the alleged 
Particulars as to and the person (if any) against vvbom, or the thing (if any) in respect 

time, place and per of which, it was committed as are reasonably suffiaent to give the accused 
notice of die matter with which he is charged 
(2) When the accused is charged with criminal breach of trust or dishonest misappro- 
priation of money, it shall be suffiaent to speafy the gross sum in respect of which the oflence is 
alleged to have been committed, and the date between which the offence is alleged to have been 
committed, without speafying particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of one oflence within the meanii^ of section 234 

Provided that the time included between the first and last of such dates shall not exceed 
one year , , 

Notes. — t. Charge must contain time, place, penoa and clrcBmttanees of the offence.— A conviction 
for unnatural offence under s, 377, L P C, cannot be sustained on a charge which does not speafy the time 
when place where, or any known or unknown person with whom the oflence was committed, the only fact 
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529, the accused was summoned for stonng wool and was cooMCted of storing cottoa Held, that the 
conviction could not be upheld as the accused had no proper notice and no proper opportunit] of 
answering the charge of storing cottoa Similarly, where the accused is liable to be punished under 
the Whipping charge must state the liability, S M. 198. See also 17 C. W. K. 419 = 14 Cf. L J. 

212 ; 12 C. W, H. 577, An accused is entitled to know with ceitaint} and accuracy the exact value of the charge 
brought against him But where the accused fully understood the nature of the offence with which they were 
charged they had clearly not been prejudiced by the omission of the words “ unlawfully and maliaously' and 
“in Bntish India’ occurring in section 4 (i) of Act VI of 1908 Sudian omission can be cured bytheserdict 
The Queen v Mansloitf, (1895) 1 Q. B. 7S8, refertedto, 42 C. 937, 

But where in a charge of cheating, the manner of the cheating was set out to be •• bydeceumg with false 
representations and promises as well as by conduct," held that tlie expressions used were too vague and 
indefinite to give the accused proper notice of the manner of the cheating and was so dangerously wide as might 
include almost anything An accused person is entitled to know with certainty and accuracy the exict value of 
the accusation brought against him, 29 C. W. K. 408. 

8. Charge must refer to the law and section sad the words of the statute mnit be adhered to*— A 
charge should be so framed as to refer to the section of the Penal Code under which the offence charged is 
punishable, 9 W. R, S3> but omission to comply with the requirement will not invalidate the commitment, 1 In, 
Jnr. H. S. 43. Where there are several parts to a section (s. 175, 1 P. C ) the charge should be framed m parts 
of the term applicable, 15 B. 189. It is a wholesome rule that the Court should adhere to the language of the 
statute as far as practicable, when a charge is drawn up, nothing is gained by a paraphrase, while opportunity 
IS afforded to the accused to take exception to the form of the charge, 42 C. 957. 

9. Iggravatlng elrenmstanees have to bo «et forth in the chafgo..-Wben an offence falls, within the 
provisions of a section like s 397, I P C, which on account of the existence pf aggravating circumstances pro- 
vides a minimum punishment for the offence the existence of such aggravating circumstances should be set 
forth in the charge so that the accused person may know what it is to which he plead* guilty and the full effect 
of such plea, or in the event of his pleading not guilty may know what tlie matenalfaas are which he is called 
upon to rebut, Batanlal 53 Similarly in respea of a charge of cheating, see s 223, tllus (3). In a charge of 
noting under s 147 I P C , the common object should be stated, 9 C. W. N. 699. 

10. What Is prevloas conviction?— A previous conviction for the purpose of affecting the punishment 

which a Court is competent to award, is a conviction the penalty following which had been undergone by the 
accused (in whole or in part)at the time when he committed the offence for which he is being tried.— C P Cr 
Ctr, Pari II, No. 19 Even though tlie accused has not been sentenced, but dealt witli under s 562 yet the 
particulars required as to the previous conviction must be stated in the charge , 

If. Particulars of prevfous convictions oecessapy to be stated lo the charge. — A mere aUegation that | 
at the time when the prisoner committed the offence (no offence vvhatever being mentioned m the charge) he 
has been prev lously conv icted of offences punishable under the Indian Penal Code (22 W. R 39) or that he ' is ' 
an old offender, ’ does not satisfy the requirements oi ibis section, as that does not bring home to the accused . 
person the particular offence or class of offences winch renders him liable to a more severe sentence than would { 
otherwise be imposed. The prosecution is bound to prove the previous convictions and that the accused was i 
the person so convicted, Weir II, 266. When the previous convictions are not stated in the charge as required 
by this section, they cannot be used for the purpose of the enhancing the sentence, Ratanlal 79; 7 M. I<.T, 77*= 

11 Cr. L. J. 217. A prev lous conviction which it is intended to prove for the purpose of affecting the punishment 
should be entered in the charge and tlie accused should be called on to plead thereto Hia mere admission ^at 
he had been to jail once is insufficient to show Oiat he pleaded guilty to a previous conviction in respect of an 
offence rendenng him liable to whipping, 4 Bom. L R. 177. An order under s S65 is not such a puuishment as 
ismeant by the words ins 221 (7), 9 H. L. R. 89 = 14 Cr. t. J. 390. The liability to vi hipping as an additional 
punishment under s 3oi/he Wixpping Act and the liability to enhanced punishment under s 75 I P C, are 
distinct Habihiies and may or may not co-exist in any parucuUr case Either or both liabilities must be set out 
m the charge according as tliey arise or not m the arcumstaoces of each particular case, Weir II, 267. 

If a pnsoncr is to be tried under s 75 I P C., a separate <ffiarge under that section must be framed and 
recorded, 9 H. 284 The charge should state the fact, date and place of the previous conviction—otherw ise the 
accused IS not amenable to the terms of s 75 I P C, 1883 A. W. N. 110. See, however, 1881 A. W. N. 32 where 
the accused w as held not prejudiced by the omission as he was then actually undergoing the sentence imposed 
on the prev ions conviction See 39 B 326 and 1918 M W. H 827 = 17 Cr. L. J. 288 
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12. Effect of omUtioQ to ittte prevloot convktloa.— Where previous conviction of theft is not 
mentioned in a charge, the award of the sentence of whipping in addition to imprisonment is illegal, Welf 11, 
265. But when the sentence passed is one which the Magistrate is competent to pass for theft, the omission 
formally to charge the accused with a preMouseomiction does not render the sentence Illegal, notwithstanding 
that the previous conviction affected the sentence, Wclr II, 264, In another case, where tlie previous conviction 
did not form part of the charge, the enhanced sentence was set aside and the Sessions Judge directed to 
reopen the trial, with the same set of jurors, on that charge giving the accused an opportunity of making a 
fresh defence to it 21 W, R. 40. Mere omission to set out the previous conviction is not sufficient reason for 
interfering in appeal or revision with the sentence passed unless there has been a failure of justice caused by 
sucli omission, 7 U. L. T, 77 » 11 Cr. L. J. 2 17. 

13. Charge of prevleai convtetion nay be added at any time before lentenee —The previous convic- 
tion, if not staled m ilic charge, cannot be used for the purpose of enhancing the punishment If it is omitted. 
It maj be added at anj time before the sentence is passed, and not afterwards, 19 W. R 41 ; 10 B. L. R. Appx. 
XXXYI ; Batanlal 52 and 70. 

14. Bestenee ea charge of prevloea coQvktIOD not to be leparate.— Where previous conviction is 

proved for the purposes of s. 75, 1 P. C, the pnsoner cannot be dealt with uuder s. 35 as if he had been con- 
victed of two offences, 11 A. 393. ■’ 

15. PreTfOBi conyletiaa b a qaeitlon of fact.— The question of proof of previous conviction is one of 
fact which ought to go to the jury, and must be determined by a jury, 21 W, R. 40. 

16. Proof of prertoaa canrfetloiL— \ previous conviction may be charged and proved m the ordinary 
manner m cases in which the Magistrate, while not thinking it necessary that increased punishment should be 
imposed, nevertheless desucs to obtain information as to the occused s antecedents for the purpose of determin 
ing the duration of the sentence, Vete 11, 265. S<« also s $li 

IT. Duty of the PoUee regarding proof of prevleai eo&yletioni.— It is the duty of the Police, m 
conducting the investigation, to take proper steps to estabhsh the identity of an accused person, and to obtain and 
produce evidence of previous convictionsagaiosthinL—Ata 3H , Ratanal 457 and 458. Demand should 
be asked for, when the particulars of the previous coavictiota are to hand, but the requisite copy of the sentence 
<* certificate is not ready — CP P?/ Afan , p 207 

18. Evidence of prevloes eonvictlon viheB tobelet la.— The law smelly enjoins that ev idence of ptev lous 
convictions cannot be allowed except where after the accused has been found guilty, it is necessary to receive it 
for the purpose of s. 75, 1 P C , or where the accused having given evidence of good character, the prosecution 
desires to adduce the evidence of previous convictions as proof of his bad character, 5 Bom. L. R. 1031. 

19. Powers of Appellate Coart regarding plea of gnllty of being previous convlot— Where a charge 
has been framed against an accused person under s. 221 (7) and such person has pleaded guilty to the charge 
that he IS a previous convict, the Appellate Court under s 412 of the Code is precluded from opening the 
question whether the accused is a previous convict. 4 N. It. R. 183 b 9 Cr. L. J. S6. 

222 , ( 1 ) The charge shall contain such particulars as to the time and place of the alleged 
Particulars as to o^^^ce, and the person (if any) against whom, or the thing (if any) m respect 

time, place and per of which, it was committed as are reasonably sufficient to give the accused 

notice of the matter with which he is charged 
(2) When the accused is charged with criminal breach of trust or dishonest misappro 
pnation of money, it shall be suffioent to speafy the gross sum in respect of which the offence is 
alleged to have been committed, and the date between which the offence is alleged to have been 
committed, without specifying particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of one offence within the meaning of section 234 

Provaded that the time included between the first and last of such dates shall not exceed 
one year , 

Motes. — 1. Charge mast coat&ia time, place, person and cireamstancos of the oSenee.— A conviction 
for unnatural offence under s 377, 1 P C, cannot be susuined on a charge which docs not speafy the lime 
when, place where, or any known or unknown person with whom the offence was committed, the only fact 
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proved against him being that he habitually wore women’s clothes and exhibited phpical signs of having 
committed the offence, 6 A. 201. Suffiaent particulars of time, place, person and circumstance as will gue 
each of the accused notice of the matter w ith which he is ciiarged must be inserted in thecharge(ss. 330 346, 
348, 1 P C), 15 B. 491 ; name of person cheated and the manner of cheating must be set out in a charge of 
attempt to cheat, 8 C. W. H. 278. A charge under s 406,1 P C, in respect of * some deeds, ’ dated 21sl June, was 
set aside when there were no documents bearing that date, 13 C. W.H. 877 = 7 Cr. L. J.372. In a casein which, 
tiiecharge(s 193,1 P. C) did not contain sudi particulars, as to time and place as were reasonablj sufficient 
to give notice to the accused of the matterwilhwhichhewascharged, the accusedwis acquitted b) the High 
Court, 29 W. R. 46. See 7 B. L. B. Appx. LXVI | 17 Cr. L. J. 411. 

1-A. Particnlars of time In a charge of adultery. — A charge of adultery committing commission of 
offences between two dates is legal w here it is impossible in the circumstances of the case to assign pirttcular 
dates on which sexual intercourse took place, 81 C. 438. 

2. Theft and hoHse*breaklog.— A charge of theit and house-breaking is bad for vagueness if it does 
not specify the articles stolen or the name oi the person whose house was broken into and the place of the 
offence, 28 M. L. J. 381 = 16 Cr. L J. 293. 

3. Where necessary Intention mast be specified in the charge.— -A charge under s 467 mustsetout the 
intention, 17 C. W. K. 394 = 14 Cr. L. J. 129 {see, however, 6H. L. T. 266)^ A conviciion for lurking house- 
trespass by night under s 436 of the I. P C, is not bad for want of the speahcatton, of the intention in the 
charge, but one under s 497 cannot be sustained without such specification. In a charge under the former 
section, though a guiltj intention must be proved, it is not necessarj to prove which of the several guilty 
intentions the accused had. It will be enough if It Is shown thatlhe intention must have been one or other of 
those speafied in i 441, though it may not be certain which it was, 22 (k 391 1 20 C. W.H. 1075 where 16 ff. R.6J 
IS referred to See also 23 P. W. R. 1911 « 12 Cr. L. J. 433. In a charge under s. 4 (8) oi the Explosive Substances 

1908, It must be stated that it was the intent of the accused to endanger lile in British India, but the omission 
IS notmaterial, 13 0,957. See NoteStos 221 In a charge uoders 411, I P C, it must be averred that the 
accused dishonestly received the property knowing or having reason to believe that the same had been stolen, 
2898A. W.K.70. 

i What Is reafoaably safllclent to give tbo accused netice.'^The reasonableness of the notice is 
the cntenon by which the validity of the charge must be judged and this must depend m each case on the 
arcumstanccs In one case it ma> be necessary to specify accurately the time and place, w hile m another it may 
be unreasonable to require tlie prosecution to do so, Ratanol 659. Courts have wide discretion in the matter 
and no general rule as to the particularity required can be laid down, 1 B 610 


CHABQES OF EUBEZZLEHENT. 

6. Effect of sub-sec. (2) —It supersedes the ruling in 2 C. W. N. 311, and modifies s. 234 in respect of 
charges of aimmal breach of trust or dishonest misappropriation of money The conflicting judgments in 
19 B. 743 : 17 A. 183 \ 18 A. 116 and 2i C. 193 need no longer be considered This prov ision is merely enabling 
The sub-section does not prohibit the prosecution from choosing some only out of the various sums mis- 
appropriated and framing charges m respect thereof, 12 Bom. L. R. 236 = 11 Cr. L. J. 337. 

7. Sub-sec. (2) deals with breach of trust or misappropriation of * money ’ only.— A person cannot 
be charged and convicted at one trial oithe offences of misduei and cnminal misappropriation in respect of a 
large number of trees cut by him at different times in one year, and there is nothing to show that all the cuttings 
w ere so connected as to form part of the same transaction, (1911) 2 U. W. N. 467 = 12 Cr. L J. 567 , 26 C. 360. 

8. Sub-sec. (2) applies to a slogle accused only,— The wording ofs. 222 refers to a single accused, 
and It must be so because it is impossible to bold that two persons can be guilt> of misappropriation of the 
same parcel of money S 239 has no application in sudi a case, 16 C. W. H. 600 = 13 Cr. L. J. 606. 

9. Charge need only mention the aggregate sum without enumerating the partlcnlap Items.— 
The section does not re<iuire any particular formulation of tiie accusation but only enacts that it is sufficient to 
show the aggregate sum without speafying the details. It dispenses with the necessity for amphfication, 
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does not prohibit the enumeratton of the particular items in the charge, SO B. 49. The section applies not only 
to cases where there is a general de5denc> and the prosecution is unable to specify the particular items but also 
to cases Mhere the items ma) be, but are not speaRed, 29 M. USt S3 A«$6. The fact that the charge is more 
speafic than it need ha\e been is only an irregularity Vihidi could not have prejudiced the accused. Thus 
tthere an accused person is charged wth the misappropnationot an aggregate sum of mone>, the whole sum 
baMQg been wrongly dealt witli b> the accused w\thin a penod of one year, the mete fact that the items 
comprising such aggregate sum are speafied and may be more than .three In number will not render 
the charge obnoxious to the prohibition Implied by s. 234, 21 A. 2S4 y 27 A. 19 ; 1 8. L. R. 88 8 Cr. L. J. 160. 

In a charge of cnminal misappropnation it is enough to mention the gross sum of money m respect of whidi 
the offence was committed. T^e menbon of the speaRc instances which go to make up the gross sum, m 
addition, IS superfluous, but mil not \itiate the chor^ even though the instances are more than three, 31 C. 023. 
See also 41 C. 722. But see 42 A. B22 * 18 A. L. 1. 483, where it was held that s. 222 (2) of the Code was meant to 
proMde for the case of an agent or subordinate whose duty it might be merely to receive sums of money from 
time to time 'ind to account for them. It is not suitable to die case of an agent whose employment iniolves the 
expenditure of money belonging to Uie principal as well as its receipt (83 A. 36 dtsltn^uished). In such a case it 
i« not sufhaent to charge a net babnee as hanng been misappropnated. 

10 Charge trained uder eL (2) ceflttltBtee only one effanee within the meaning of s. 234.— The 
sub-section clearly admits of the tnil of any number of acts of breach of trust within the year as only 
amoimung to one offence, 88 B. 49. Thus where a charge of cnminal misappmpnation consisted of three 
counts alleging misappropnation on three different occasions, and two of these items were made up of three 
smaller sums of money each and the iccused was convicted on all the three counts, it was contended in revision 
lliat the accused was really tned tor seven offences and not three and that the trial was lUegaL Held, the convic- 
tion was not illegal having regard to sutrsec (2) of this section, 27 A. 69, where 24 A.2S4 is folleued. la 
33 A. 38, It was held that where a man in a certain capacity is entrusted from time to time with v'anous sums 
of money commits cnminal breach of trust in respect thereto, he miy be ciiarged with an offence with 
respect to the gross sum embeuled and it is not necessary to specify the pinicuhr items embezzled or the 
exict dates on which they were so embeuled and that the charge so framed shall be deemed to be a charge of 
one offence, provided the period within sucli embezzlement has taken place is not more than one year 
Section 234 (2) is qualified to some extent by s. 222 , 24 A. 284} 27 A. 69 , 31 C. 928 , 32 C. 1085 , 29 H. 598 followed , 
12 Bon I.. & 226 considered. W here a person was put upon his trial for embezzlement of three sums of money 
within one year and a single charge was drawn up in which all the three sums and the persons from whom he 
collected them were specified, but he was not charged with three offences unders 409, 1 P C, but one offence 
and was convicted of one offence and sentenced to one term of impnsomeni held that the charge was not 
illegal under s. 233 as it was m accordance with this section and s Z34, 32 C. 1085 Under this section a charge 
ot criminal breach of trust m respect of a gross sum without specifying the items is a charge for one offence 
within the meaning of s, 234 The joinder m one tna! of charges ot aiminal breach of trust in respect of two 
disunct Items with a charge m respect of a gross sum (the Hem constituting which may be, but are not 
si>ecified) is a joinder of only three charges and is not bad as contravening s 234, 29 U. 558 where 25 X. 61 
Is disltnguuhtd , see also 30 K 328. An Inamdar, the owner of a forest, obtained jn October, J891, a book of 
passes authorizing him to issue for the same the transit of die forest produce belonging to himself. Between 
October, 1891 and March, 1892 he issued passes covering forest produce belonging to Govenunent But it coidd 
not be made out what particular pass or passes covered the produce belonging to the Inamdar The charge 
as framed by the Magistrate was in general terms with reference to all the transactions between October 1891 
and March, 1892 Held that the general charge as framed by the >fagistrate was correct, Rataalal BS9 

In a case of criminal breach of trust, a general diarge of embezzlement mentioning the gross sum 
misappropriated, as laid down in sub«ec,(2) is sufiiaent. but tt is defective and must fall through when the 
accused appears to have been prejudiced by not having any definite charges to answer, 16 P. W R. 1907b 
6 Cr L. J. 137. 

11. DfsUnet breaches of trait though eeuimltfed in one year eanaot be deemed one transactioa,— 

It IS true tins sub-section provides for a charge being framed in respect of a gross sum misappropriated within 
12 months from first to last and enacts that a charge so framed shall be deemed to be a charge of one offence 
vvilhmthe meaning of s. 234, but it does nut provide that the acts sq charged shall be deemed to be one 
transaction within the meaning of s 235 .SVfalMi 18 Cr.L. J. 810 as to vlistmct diargesof thehaodousappn^ 
pnaiion hence where a nun was tried at one mat for three distinct cnminal breacfies of trust and three separate 
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falsifications of account, the trial was held bad for misjoinder of charges, 30 M. 328; (1911) 2 U. W. N. 938 = 
Is Cr. L. J. 21. S 222 does not cover two sets of offences any number of which may be tned together, 
91C.722. Note 16 under s 233 and Note Sunders 235 

12 Where the mlsappropiiatlan extends beyond one year, trial altogether illegal. — The charge 
ought not to refer to items which extend over a period of more than one year and a tnal was held illegal and 
thecoHMCtion set aside where the charge relat^ to items misappropriated during a period extending over 
tw 0 years. 14 P. E. 1905 = 64 P. L R. 1909, w here 29 M. 61 (P.C.) vi followed See also 11 C. 106. 

It IS not enough to know that there was embezzlement at some time before, during or after the penod 
charged, because the charge was framed under the speaal provisions in s 222 (2) and it is at any rate necessary 
to show an act or acts of embezzlement in respect of the gross sum named m the charge or some part of it 
committed within the space of one year, 17 C. W. K. 479= 14 Cr. L. J. 219. 

13. Snb-sec. (2) does not cover cheating or falalflcatlon of acconnts.— The alteration in law made 
by para 2 of this section does not apply to a charge under s 477 A, I P C. It applies only to criminal breach 
of trust or dishonest misappropnation of money, 26 C. 660 ; 41 C. 722 , IS 1. L.J. 1039; 4 Bom. L R. 433. Similarly, 
a diarge of cheating relating to the sum total of different items, about 26 in number, said to have been taken 
by the accused on false representations from the complainant on different occasions is contrary to law Such 
a charge is not justified by ftis section and a conviction on such a charge cannot be upheld, 1 4. L. J. 999 See 
Notes 7 and 8 to s 234. 

14. Charge for criminal misappropriation bow to be framed when levera] personi are implicated — 
Where two persons are implicated in a case of criminal misappropriation or breach of trust with respect to a 

" r ~ — » • betment m the other 

ie,oi misappropna 

' h • ( 

223 * When the nature of the case is such that the particulars mentioned In sections 221 
When manner of 222 do not give the accused suffiaent notice of the matter wth which 
5?®**®* he 13 charged, the chaise shall also contain such particulars of the manner in 

* * ^ * which the alleged offence was committed as will be suffiaent for that purpose 

lUuslroltons 

(u) IS accused of the theft of a certain article at a certain time and place The charge need 
not set out the manner in which the theft was effected 

(A) j4 is accused of cheating B at a given time and place. The charge must set out the manner 
m which cheated B 

(«) A is accused of giving false evidence at a given lime and place. The charge must set out 
that portion of the evidence given by A which js alleged to be lalse 

IS accused of obstructing .ff, a public servant, m the discharge of his public functions at a 
given time and place The charge must set out the manner in which A obstructed B in the discharge of 
his functions. 

(e) A 5s accused of the murder of 2? at a given time and place. The charge need not state the 
manner in which A murdered B 

{/) A IS accused of disobeying a direction of the law with intent to save B from punishment 
The charge must set out the disobedience charged and the law infringed 

Holes —1 Partlcalap in charges of nnlawfal assembly, noting and under s. 149, !■ P* C>—Corninon 
oijeei.~ln every charge of noting and unlawful assembly, the common object must be set out in the c 
22 C. 276 ; 26 0 680 ; 11 C. 106 and a conviction of noting on a chaige which does not state the common object 
IS liable to be set aside, 3 C, W. N. 6095 S3 a 299 j but as the offence of noting can be legally descnbed by its 
specific name and the question whether any further paiticufors are necessary under s 223 must be a question 
of disCTetion in each case 39 c 781, but where there is evidence on the record to show what the common objeft 
was and Ae accused have not been prejudiced the conviction wiU not be bad. 21 C. 827 ; 9 C. W. H. 999; 

. if the vanance between the common object charged and the common object found is material 
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lheconnction«tni^f^^«»)(i'‘ 8ft t ees,lntifn t tn4l«nal the CDn\-ictior» will not tw setasid*, 87 C. 8W t M 
C.8SI. In c%Try diarc" hoVt*. Mo I r C, It abwjIuM) tlul the oimmon object must be «iet 

out — 'Th^ l» no »[v*cift(; nairt'* Irff tv oT<*n'^ and th'*Mct that «n> o'fcnce U commuted In proiccutiori of 
th<* ciommon ol vTt I' ol ll " of iV ca*^ anl tlwrccould Itc no con%jctl >n for an> oficnee committed 

with a di'Trrcnt erwnmon < ’ «~rt. jt {« th'i-c' wc ob icator) i > «^t <nit ih** common object in a charge und»r 
^ !4<i unW^lt haat«'-«*n alrca Ij In t! e main chirg^* imtcra. 147 33 C.7BI. The accused l» entitled 

to know with rrrtalntj ant accuraf-^ Hi** rxa <1 \alu»* ol th** rhirg<* br lugtu agalii<;t him where it n sought to 
Implicate him 1 *r oct< not cnmmut'^l b> htm*^H but tn « th»^s uatii wbtm he wos in conip.my 11 C. 106, 
The omivM n to tri'-ntl n ih** o nm n U in tl c rhafR<“dicct d >cs nit nece«s.ml> Mtiate the trial, 
17Cr. L.j 9Z.82tn Ca 6)4 (Ck 

Pif/'rrty —Where th'* ernnmon ob)rrt is illegtd to be to take |»sscssion of certain property, the 
proprTty must be «p^fied 38 C. Ms Ste Notes unilct ss. 235 and 2M 

2. Partlealan la a char^a of perjarj.— Charges ol I'erjurj should contain a distinct assertion with 
reganl to each statement intended t > be charactenxetl as i>etjur>,l!nt it was made that it is untrue in fact, and 
the Bccuvrd knew it to l>e when he mtde it ® W R. SC 

{i) Dale mutt be /-incii,— The charge sliould disclose the caact date on which the offence svas 
committed, 16 T7. R, <Tt7 B L. R. Appi. LXtI. 

(ii) CcarA— The Court or other officer before sshom the offence was committed must be specified, 

16 V. R. <7. 

(nO Staie of tAe jstdtaaj proceeding — Tlte particular stage of the judicial proceeding should be 
«peofied. 1 B. Xi. R, Appi. Xtll { 10 W. R. 87 

(ipj Exact wirit of the ilaUm'Ht alleged tabe false tviitbe tel out in lAeeAarge—Seeii V.JLift 
S R>71| Batanlal 198] 9 V. R. 1 I and 39 ; 36 C. 803 ; 1 1* B.R. 363. Where the charge was '‘>ou,on or about 
ihe 7th Ma), 1904, at AgasefaUe esidence in a Judicial proceeding, namely, in a ease under s. >33,1 P C. 
and iherebj committed an offence punishable under s, 193,” it was Acid that the diarge was \ague and the 
conviction set aside, 10 C. V. N, 1079 » 4 Cr. L. 877 » 4 C L, A. 896. But compare 18 C, VT. R. 165 (P C.) where 
It was stated that the whole evidence of a witness was a tissue of falsehood and it was held that the charge did 
not admit of being formulated in a series of specific allegations of perjury, but the gist of the accusation Was 
suffiaemi) clear to the accused. 

8. Charge of attempt to cheat— Wherca charge under ss. 417 and 511, 1 P C, was silent both as to 
the person upon whom the alleged attempt to cheat was made and also as to the manner m which it w^s 
intended by the accused to induence the conduct of that person and these omissions were not remedied un\ii 
thedose of the prosecution Ar/<lthat the omission was a somewhat serious defect and placed the accused at a 
considerable disadvantage in the conduct of hts defence, 3 C. W. N,37B. 

A Ckargte oBder x 188*4, J. P. C, for eedfUoBB vrltlog oa tpeeehef , — Where an offence und^f 
s. 122 A, I. P C IS alleged to have been committed by words spoken then the charge is defective if it does not 
set out the speeches or words alleged to be seditious. As the accused has not been prejudiced the defect w^s 
held not to vitiate the charge, 37 M 3. But the actual words need not be set out , the requirements of the law 
are satisfied if the charge gives such a description of the wrords used as is reasonably sufficient to enable the 
accused to know the matter with which he is charged that is if the charge states the words used with 
substantial, though not absolute accuracy /Vr Wauus and BcNSov ]J , 33 H 38t 

Sankaran Nair.J , fon/ra, Ar/d that where the charge under s. 124 A, I P C,is for exciting disaffec- 
tion of bringing His tlajesty into hatred, the culpability consists m the disastrous consequences brought about 
by the words of the accused and the charge need not set out the words nor need the words themselves be proved 
as the gist of the offence in that case would be eaoling disaffection, not the uttering ot seditious words, and the 
speaker may be guilty ev en though his words may be innocent or uttered in a sense different from that m which 
they were understood by the audience But where the charge is for attempting to create disaffection, the faas 
to be proved by the prosecution are entirely different. The section shows that a person must (a) speak or w rite 
certain words and (51 by such words attempt m and to judge vfrhether the words are seditious, it is essential 
that the words themselves used by the speaker must be proved otherwise it would be impossible for him to 
know what he is to defend Therefore, in that case, as the words written or spoken are the gist of the offence, 
they ought to be set out in the charge, and those wwds themselves, whether set out be froved 
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{iv) Is si necessary that the names of all the known conspirators should be mentioned tn Ike charge f— 
Judicial opinion has not been quite uniform In 38 C. 599 it was ruled that in a conspiracy case the accused can 
be charged mth conspiracy with persons unknown, but that if they are chargedwiih conspiracy with persons 
know n then such persons must be named mthecbarge But a different view has sometimes been maintained. 
^e.tRexv Stoddirl (1909) 2 Cr Ap R &vit\ Itusselt on (ytmes (1909)186 187, 1292 1478 In 42 C 957 the 
omission to mention or proceed against the co<onspirators was held not to vitiate the trial of other persons 
(k) Rhsjoxnder ^Ste Note under s 233 and Note 10 to s 239 

224. In etcrj charge words used in describing an offence shall be 
deemed to have been used m the sense attached to them respectiv ely by the 
law under which such offence is punishable 

error in stating either the offence or the particulars required to be stated in the 
charge, and no omission to state the offence or those particulars shall be 
regarded at any stage of the case as material, unless the accused was m fact 
misled by such enor or omission, and it has occasioned a failure of justice 


Words in charge 
taken in sense of law 
under which offence 
IS punishable 

225. No 


Effect of errors 


Ulusirations 

(fl) A IS charged under % 242 of the Indian Penal Code, with ‘ having been m possession of 
counterfeit com, having known at the time when he became possessed thereof that such com was counterfeit 
the word fraudulent!) being ooutted m the charge Unless n appears that A was in fact misled by this 
omission the error shall not be regarded as material 

(,6) A IS charged with cheating £ and the manner in which he cheated £ is not set out in the 
charge or is set out incorrectly A defends himself, calls witnesses, and gives his own account of the trassao- 
tion. The Court may infer from this that the omission to set out the manner of the cheating is not matenal 

(c) A IS charged with cheating B and the manner m which he cheated S is not set out in the charge 
There were many transactions betw een A and S and A had no means of knowing to which of them the 
charge teferred and offered no defence. The Court may infer from such facts that the omission to set out the 
manner of the cheating was, in this case, a material error 

^ on the 2Ist January, 1882. In fact the murdered 

‘ was the 30Ui January, 1882 A was never charged 

• the Magistrate, which referred exclusively to the 
case ol Haider Baksh The Court may infer from these facts that A was not misled and that the error in the 
charge w as immaterial 

(r) A was charged with murdering Haidar Baksh on Ihe 20lh January, 1B82, and Khoda Baksh (who 
tried to arrest him lor that murder) on the 31st January 1882. When charged for the murder of Haidar Baksh 
he was tned for the murder of Khoda Baksh. The witnesses present in his defence were witnesses m the case 
of Haidar Baksh The Court may infer this that A was misled and that the error was matenal 

Notes —1 Error or omUtlon la itstini the common object la a charge of rioting or nalawfal 
assembly —In 32 C. 276, a man £ was charged with ‘ joining an unlawful assembly knowing that it was likely 

that force would beused andmwhich force was us^ and the death of one A^, caused by a blow of a on 
his head in taking aw ay mangoes from a garden in diarge ol U and thereby committing an offence piinishab e 
underss 304 andU9 I P C. The unlawful commonol^t necessary to sustain a charge unders 149 was not 
‘pecifically mentioned in the charge At farst the common object was to take mangoes from the gar en 
in charge of N but as the proceedings developed the object changed to one to injure H Jn his charge 
jury the Session Judge referred to both these objects though only one had been set out in the charge The 

^ury returned a verdict of guilty On appeal to High Court the conviction was set aside as it was impossible to 

^ay which of the two common objects had been accepted by ’ ‘i- » an 

accepted the one w-hich had not been charged and whi^ “ 

meeting But U w as held that the omission to state conrei 

Judge m the charge to 8 jiio' does not vitiate the inal by such omission has not m any way prejudiced the 
accused in their defence regard being had to the provisions of this section. Again where the accused was 
charged with noting with a specified common object they cannot be convicted of that offence committed with 
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tno'hw common ihal t»cint; ano'Tcnce Inmpeci o! which lh«> ha\e had no opportunit> of defending 

ih'-m^ch-es 17 C.170| 1 C. All. Th"eav*nce of ih^ofTetace defined by s. IH. I P.C, is the common unbw 
ful purpose, and in iccuacd p<'fw)n cannot i>e eonatcted, if the common ob}^ pro\-ed It different from the 
common object charged.— /Vr Sankarcx Nai», ], B M. L.T. 17} W C. 168. Hut when the difference is onlj 
«hgbt and the iccuacd has not tn-cn prejudiced the com-iction {s good 83 C. 831. Set also 110.106] 11C.331 
and 86 C. 158. It it n-at a gen-ral pn)]x>sillon of la« that a conaiction under s. 147 of tlie Penal Cc^e cannot 
be supjxincd whencacj the common object, as staled in the dtarge, it not preately made out. The quesuon 
in each case is whether the common object established agrees In nscnlial particulars with that laid in the 
cha-ge. WTicre the common ob}cct set out In the charge u a.s to assault the complainant and his pan> , u ho h ere 
cu'ting the p*dd) of their land and, thereby to forablj oust them but the common object established by the 
facts found ii> the S'Cssions Judge M-as to maintain possession of the land by the accused. //elJ, that the 
common object in the charge had not been substnntUII) nude out, and that the consiction under s 147 of the 
Penal Code s» as, therefore, lud, 86 C. 663. Srf 11 P. 17. R. 1913 ~ II Cr. L. 3. 831, Note 9 under s. 223 as to 
defeas in a charge of conspiracy 

Hut in a Bomba) case it is decided that the omission In a charge to state a common object of an unla». 
ful assembl) is not fatal to the trial, inhere It is specified In the complaint and found by the Court. 23 Bom. L. R. 
697. 

cf Coar/ —\N*hcre a charge, as drawn up by the Magistrate, alleges several alternative 

common objects of the unlautul assembl). It is incumbent on the Appellate Court to determine whether it is 
sustainable, and, {! so, which of the common ol^ect stated has been made out, 83 C.T18. Out when the common 
object is mentioned in the charge but there Is no finding as it was not disputed, the conviction is good, 88 C. 138. 

8. Test ai to whether aecaied had bees projndieed,— In determining whetlier any enor, omission or 
iTegulant) has occasioned a failure of justice, the ^urt should have regard to the fact whether the objection 
could and should hav'e been raised at an e.itlier stage in the proceedings and to the manner m which the 
accused person has conducted his defence It is for the Court to decide whethertlie accused lias been misled, 
10 B.H.C. R. 878 ; 68 C. 937. S<e also 88 M. 3 ; 23 B. 90 ; 88 hi. 861, cited in Notes 4 and 5 to s. 223 where defective 
charges were held to be cured b) this section. See also 10 6. 186. Where the cliarge was that the accused had 
commuted cnminal breadi of trust m respect of certain deeds but the accused w as com icied of embezzling not 
the deeds hut the amount obtained b) them , held, the conviction was bad, 13 0. V. M. 377 7 Cr. L. J. 372. 

8. In Joint trial of warrant nod tnmmens-caiesieparale charge ihoald be framed for the anmmons- 
cate also.— W here a person is being tried on a dnrge framed for a warranKase, if it is intended to try him on 
a summons<ase as w ell, the oflence In the btter case should also form a portion oi the charge Any omission 
in this respect, prcjudiaally affecting the accused m his defence in the summons^case would mtWe the convic* 
tion in respect thereof bad, 29 C. 63l. See Note 5 it p 624 

4. Duty of UagUtrate when charge found to be defeetlve.— A charge of house.breaking with intent 
to commit theft broke dow n but the Magistrate conv icted the accused finding that he had another object, the 
High Court quashed the conviction and held that where it appeared that there was another object, it was the 
bounden dut) of the Magistrate to have given the accused notice of that, by draw ing up a charge clearl) stating 
w hat It w as that he was accused of doing, 61. C. 763. 

226 . When an) person is committed for tnal without a charge, or 
with an imperfect or erroneous charge, the Court or, m the case of a High 
Court, the Clerk of the Crown, nut) frame a charge, or add to or otherwise 
alter the charge, as the case may be, having regard to the rules contained 
in this Code as to the form of charges 
Uluitreilions 

1 yf is charged w ith the murder of C. A charge of abetting the murder of C may be added or 
substituted. 

2. A IS charged with forging a valuable security under s. 467 of the Indian Penal Code A charge 
of fabricating false evidence under s 193 may be added 

3 A IS charged with receiving stolen property knowing, it to be stolen. Dunng the trial it inadent 
all) appears that he has in his possession instruments for the purpose of counterfeiting com A charge under 
s 235 of the Indian Penal Code cannot be added 


Procedure on com 
mitment without 
charge or with imper 
feet cliarge 
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Notes —1. Signification of the word “ charge.**— In the Code generally the uord “ diarge is used as 
the statement of a specific offence, and not as indicating the entire series of offences of which a prisoner is 
accused There is nothing m the Code to Indicate that the word is to bate a different construction mss 226 and 
227 from what ithas mother section /Irr Sargevt.C J , and Bmlv, J , 8 B. 200. The word ‘charge’ is used 
in the Code, both as indicating the whole senes oi counts or heads of charge, and also as indicating a charge of 
one specific offence. In s. 227 it is used m the latter sense: Ptr Scott, J , 8 B. 200. The latter construction 
■was evidently approved by the Legislature when the word ‘ or add to ’ were added m s. 227 by the 1898 Code, 
16 Cr. L. J. STS (Sindh) See definition of charge s 4 (c) 


2. “ Witheat charge.” — These words t\iU apply not only to the case in which there is no charge at all, 
■but also to the case in which there is no charge in respect of such offence as the Sessions Judge or ClerL of 
The Crown may think the pnsoner ought to be tried for. B. fi 200. In 27 M. 5f it was pointed out that no charge 
need be framed when a commitment is made under s 436 or under s 526 (i)— (tv), 

3. Bessions Court has no power to expunge a charge altogether.— When an accused person is com 
mitted to take his trial on specific charges before the Sessions Court, the Judge has no power under this section 
to expunge a charge before calling on the accused to plead to it, 7 C. L. R. 143. 


4. Power of Sestloni Judge to add charge at any ttage.— The combined effect of ss. 226 to 231 is to 
confer a very wide jurisdiction upon the Court of Session. At the beginning of the trial, if the Judge finds that 
the Magistrate has omitted frame a charge, he may supply the omission and frame the charge that is made out 
on the evidence recorded by the Magistrate If thechargeframed bythe Magistrateis imperfect or erroneous, 
the Judge may alter or add to the charge ha\ mg regard to the offences disclosed m the evidence recorded by the 
Magistrate Again, if in the course of the tnal evidence is recorded which shovs that the offences are different 
in character from those charged or that other offences also have been committed, the Judge may alter the charge 
or add to the charge and include the offences so disclosed The material on which the Judge acts under s 236 
IS the evidence recorded by the Magistrate and under s 227 is the evidence recorded by himself m the course 
of the trial Either unders 226ors 227 charges for different offences maybe added tothe original chargeand 
ss 228 to 231 do not imply that this power is limited in any way The provisions for adjourning the trial, for 
directing a new trial, for recalling witnesses and even for obutniog sanction to the prosecution indicate very 
clearly that there need not necessarily be any connection between the added charge and the original charge 
But the added charge must be for an offence made out by the evidence recorded before the Magistrate, s. 226 
or by the evidence recorded by the Judge m the course of the tnal, s 227 , and secondly the accused must not 
be prejudiced and the trial on the added charges mtisi not contravene the provisions of ss 233 and 239, 16 Ct, 
1. J. 573 where S B. 200 and 11 Bora. H. C. R. 278 are referred to with approval , 3 M. 331 is diitxngmshed . and 
8 A. 665 , 32 C. 22 disapproved see 23 C. W. N. 561. 

Is the power of Sessions Court to add a charge luntled by 5 193^ — The “addition’ of a charge 
when not supported by evidence before the committing Magistrate, is not merely an error of procedure, but 
an improper assumption of jurisdiaion although such charge may anse out of the same circumstances as the 
charge on which the accused has been committed. The object of restncting a Sessions Court from talUng 
cognizance of any offence (except as provided in ss 480, -177 and 478) unless the accused person has been com 
mitted by a Magistrate, is to secure to thepnsonera preliminary inquiry which affords him an opportunity of 
becoming acquainted with the circumstances of the offence imputed to him and enables him to make his 
defence 3 M. 351 , 8 C. W. N. 784 , 32 C. 22, but see 8 A. 665 and judgment of Scott, J , in 8 B. 200. 

(J) Must (he added charge be cognate to (he charge an which committed ?— Where a Sessions Judge 
altered a charge under ss 417 and 511, I P C, into one under ss 420 and SU, I P C , m ^hat the accused 
attempted to cheat a Loan Office and convicted him, heid that the conviction must be set aside as there was no 
complaint by the l.oan Office but that the prosecution was instituted by a person in respect of a different matter 

' • t. reference to an 

dicuon and though 
e to the immediate 

subject of the prosecution and committal and not with regard to a matter not covered by the indictment Matter 
not co\ ered by the charge before the Court cannot be made the subject of an additional charge, 32 C. 22 , 20 P. 
■W.R. 1900 = JlCr. L.3. 131. Where a “ . u- ..v, . out 

of the same circumstances, was distinct ’ 

and ina'.much as the charge so added ' * 
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nol ettmined at the preliminary inqiJfy by the Magistrate w lor the first time examined bj the 
Sessions Court, and, on her e\-idcnce alone, the conviction on the added charge nas Insed. Htld that the cotv 
Mction was bad as the action of the Judge In adding ibediarge was ultra xirtt, and w-as not merelj an error of 
procedure but an improper assumption of ]iinsdicttofi,S)l.&SL Set Mso 91 B. 318 { 91 C.97; SH,«V. H. C. R.S3T{ 
18 CV. H.881. 

8. When committed for an effcaea agatael A, It U Illt{al to add a charge of offence against B.->It (s 
not open to a Sessions Judge In a committal of the accused lor the offence of the murder of A to add a charge 
unders.526,1 T C, lor causing gne\-ous hurt to J?, M P. W. R. 1M3 11 Cr. L, J. 131. WTiere a person was 

■charged wnth having caused hurt to one pervin but wis convicted oi Insing hurt another person, thecon- 
victiou was set aside, HC, W. K,3B. lUit In 8 A, 888 sudi an addition was ktli to be a mete irregularity 
whidi had tx)t prejudiced the accused. Tlirce persons were committed to the Court of Session two of them 


as, or immediate!) after, the atticV irhtdi resulted in thedeathoiy Held, that the casedidnot comewithin 
the terms of the section and the adding of the charge was an irtcguhniy, but as the tcciised were not 
prejudiced in their defence, the High Court declined to interfere, 8 A. 863. 

6. Applleatleii of cvIdeBce tahea apoa charge andcr one teetieo to a whellj dlffertat efienee.— 
Three persons were charged under s. 372 L I’ C. and also separately under s. 109 of the same Code; After their 
commitment, but before the commencement of the Sessions, supplementary evidence was Incorponted m the 
case as to the age of the minor At the eommeocement of the mal, the Sessions Judge was asWed to allowr 
a charge of abetment of rape to be entered founded upon that additional evidence— evidence talen only 
after the Sessions had commenced and after the Judge at the mal had drum nttenlion to the fact that the 
ongioal deposiuons eonuined no evidence of age whatever Held that under the orcumstances of the case, 
It would not be nght to include the charge of abetment of rape, or apply the evidence taken upon a charge 
tiDdef one section to a whotl) difierent one. 21 &97, 

7. DUmltial of compUlat by Haglstrate b so bar to Sestioni Jadge’i addiag new charge.— Where 
new heads of charges are proposed to be added before the Sessions Judge, the fact that a complaint regarding 
^em was made to and dismissed by a >t3gistr3te Is no bar to the Sessions Judges adding them.— ftr 
TEUtNO.j.ie B.lli. 

8. Adding a frcih charge at the third trial.— Where an accused was tned twice under s. 409, t i' C 
and acquitted and the Sessions Judge in the third tml added in entirely new charge under s. 477 A, L P C the 
High Court observed ‘ We think that « is doubtful whether on the former reference the parties ever content 
plated that under the order of the Court in entirely new charge might be framed but looking to tlie terms of the 
order we cannot sny that the 'lagistrate and the Sessions Judge overstepped the limits of their powers" 
Anyhow the charge newly framed was held irregular though not absolutely illegal 38 C. 560 at p 863 

9 Power of otherwise altering the charge.— The powertoalier ought to beused with greatcaution 
b B.}f- C.R.Cr. Ca.76 and discretion 6 C. V. N. 73. The Sessions Judge might withdraw a charge which h" 
himself has framed and added to those already sent up by the committing Migistrate, 12 A. 851 Or theoaiisS:c= 
on the part of the Magistrate to frame a charge so as to contain a separate head for each offence tra> o» 
remedied by the Sessions Judge, 7 77. R. 8 { but not alter delivery of the verdict, 8BH, C.E.Ca9 p- 
could also substitute charge of abetment for the substantive offence, 11 B H aR.278 ulsojE C. E;=s 
10 C. L. R. *21 as to the orcumstances under which the Sessions Judge could amend the charge. 


227. (1) Any Court may alter or idd to any charge at any timebeJor* to>~ — 
pronounced, or, in the case of trials before the Court of-Sesu'—r-'irn 
Court may alter ^ourt before the verdict of the jury is returned or oermtr-^ ^ 
assessors are expressed 


(2) Every such alteration or addition shall be read and explained ii'i^ea— 
Notes— 1 Addition of charge at the trial— If the word * a//fr js&gi-aifeei -.y ■ , 

theaddition must bean addition to some specific charge inthe nature of and J'lctijrr oAo-rfe V 
oi a new charge 8 B 200 Contra see 9 A. 525, where it was hHd, thaten a trial -pu 
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and 471 o! the I P C , the Court had power, under this section, toaddacharge under s. 113 of the I P.C.upon 
which the pnsonerhad not been committed for tnal .S'^^also 3 N.-W. P. H. C. R. 837 and 8 JL 665. Theconflict 
of decisions found in these rulings has now been remo\edbythe words “or add,” Amendment m a charge 
ought to be made formally and should appear on the face of the record, 9 W. R. 14 and whenet er a Sessions 
Judge may see cause to amend a charge the reasons for stich amendment, or at all events a statement that such 
amendment has been found to be necessary, should also form part of the record, 1 Agra 67. .See also 17 B, B« 
as to the alteration of a major offence (dacoity) which is extraditable into a minor offence (theft) which is not 
extraditable See Note 4 to s 226 as to the power of the Sessions Court to add a charge during the trial 

2' Bcctlon does not warrant the striking oat of a charge to care an Ulegallty when the mischief has 
been done. — Where a person w as charged with and tried for four offences committed all w iihin a year, it is not 
open to a Magistrate purporting to act under this section to strikeout one of the charges and coni ict the 
accused on the remaining three. Although the words of this section are wide enough to warrant a Court in 
altering a charge by striking out one of the chafes at any time before judgment yet the section does not 
warrant the sinking out of a charge for the purpose of cunng an illegality alread> committed and after the 
mischief w hich the Legislature intended to guard against had been done, 29 M. 5S9 ; 49 H. L. J. 93. 

3. When the adUtional charge woald prejadtee the accDsed, it shonid not he added.>^While the law 
empowers a Sessions Judge to add a charge at any time before judgment is delixered, he must in doing so 
exercise a sound and wise discretioa Where therefore in a Sessions tnal, after the prosecution case had been 
dosed and defence witnesses examined, the Judge suddenly added a grave charge like daeetly, proceeded with 
the tnal without even granting an adjournment and convicted the accused on the newly added charge, held, 
the Judge had altogether failed to exercise a proper discrebon, 6 C. W. N. 78. The accused was committed to 
the Court of Sessions on the speciRed charge that he gave false evidence in his deposition before the Sessions 
Judge In the Sessions tnal, the Judge added a charge of giving false evidence by reason of the alleged 
contradictory statements, % e , one before a Magistrate under s 164 and another before a Sessions Judge. The 
tnal was confined to proving in evidence the two statements alleged to be contradictory, and the accused was 
acquitted /ftW, reversing acquittal and ordenog re-tnal, that the accused was prejudiced, inasmuch as he 
had no notice, until the new charge was added, that he whould have to meet the charge of making contradictory 
statements and he was at an obvious disadvantage In defending himself against that charge either by ctoss 
examining the Magistraie, who was called as a witness for the Crown or by calling witnesses tortiw that 
what he said before the Magistrate had been misunderstood or had oihenuse been incorrectly recorded, 1899 
A. Yf K 39. Where an accused was tried twice under s 409, 1 P C and the Judge in the third trial added a 
charge under s 447 A, I P C Held that he had not exceeded his powers under the law , 26 C. 560 and set 
Note 8 to s 226 But where the accused was committed to the Sessions on charges under ss 363 and 366, 

I P C, and at the late stage, after the proseenuon case had closed and the defence evidence recorded, the 
Court of its ow n motion added a charge under s 498, L P C , and convicted the accused on all three charges 
Held, that the procedure follow ed by the Sessions Judge was not regular The additional charge framed at the 
stage It was framed was prejudicial to the accused and tlierefore the conviction unders 498,1 P C.,wasset 
aside and a re-tnal ordered on the other charges, 31 B 218 See also 29 C 415 which follows 5 A. 233 An 
accused would be seriously prejudiced by the addition of a charge under s. 143, f F C, to charges iinaerss 426 
and 451. 1 P C.WCp.L J.737(M) 26 C. W. H.S44 

4. Application for alteration when to be made.-The application for alterauon of the charge should 
be made immediately after the charge has been read and exidamed by the Magistrate, 27 C. 839 (F.B.V Such 
an apphcation should be considered at once and not deferred until tlie conclusion of the tnal before the Session 
Court . 16 B 414. 

(!) Atteraiion of charge after verdtet-On a tnal by jury the Sessions Judge has no power to alter the 
Charge after the delivery of the verdict, 8 B. H. C. R. Cr. Ca. 9. These w ords “ return of verdict' mean return oi 
the final verdict which the Judge is bound to record, 8 B. 200, nor has he power to do so after the assessors 
have given their opinion, 17 Cr. L J. 434. 

(n) Alteratwn after presentation offetihon of comprotnxse a Court has drawn up a charge 
of an offence compoundable without sanction of Court and this charge having been readand explains fo o 
accused has been pleaded to that Court should upon the ptesentauon to it of a fietition of composftion, a 
once accept the petition and acquit tne accused and has no power to alter the charge already drawn up, • 

R 1914 <== 16 Cr. L J. 81 
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S. Edcetof «ni)nl»fi to ret4 eat ond ei^lela additional charge.— When the accxneil is defended, 
and his counsel Is |Tescit in Court the omission to rcid out nml eapliln the additional charge is an irregularity 
sshidi unless it hss prejudiced the accusesl docs not ifTectlh result o! the trial 8D.300. 5^/also7C.M 

9 K.8(. 

8. * Alter* iaelsdet * siithdraval ’ of charge.— Tlic stord ' aJUr' includes withdraual ti> the Sessions 
Judge of a charge added b> him to the clnrgcon which Uic commitment was made, IJ A. 831. Hut it does not 
warrant the sinUng out ol a clnrgelof the purpose of Curing in lllcgalit> which hid liecn committed, as tor 
insuitce when a p -tson is charged w Uli ind tned lot lour oflenccs committed m the same year, to strike out one 
of the charges ind comlci the accused on the remaining three, 39 M. 581. 

7. Power ta add eharge la not limited byiha terma of the certifleate nndera. ISS.— Once a certificate 
haslietn gmoted the Court has power to add in> charges ansmg out of the facts, S3 A. 814 and Note II 
tivlHS. 

, S. Defy ef Magistrate when altering charge.— Wlien a Magistrate amends the ciiargc he should not 
write ow the cjriginal Charge, but should lei\e It on the file for reference, il necvss.iry .ind sliould write the new 
charge separaiel) and correctly date it, 8. Bur. L.T. t7*- 18 Cr. L.J. 3. ^ ^ 

228« n the charge Iramccl or alterAtion or addition made under section 226 or 
ifhen tnal may section 227 is such that proceeding immediately with the trial is not likely, m 

proc^ Immediately the opinion ol the Court, to prejudice the accused in hts defence or the 
after aiientioa prosecutor m the condiia of the case, the Court may, in its discretion, after 

such cliargc or alteration or addition has fictn framctl or made, proceed with the tnal as if the new 
or aUcred charge had been the onginal cinrge 


229. If the new or altered or added charge is such that proceeding tmmcdiutely with 
When new tnil ** tikdy, in the opinion of the Court, to prejudice the accused Or 

may be directed or the prosecutor as aforesaid, the Court may cither direct a new tnal or 
tnal suspended. adjourn the trul for such penod as may^ be necessary 

Hotel— 1. Hew trial nay bo watrod.— Where the accused was not called on loplead to a new charge 
but his counsel on being asked did not require a new trial, it wis Ar/i he was not prejudiced by the omission, 
8 Z.vn.See also 8 M. 39 and 11 B H C. R 379, but if the trial itseli is illegal, no waivir on the pan of accused 
can cure the illegality, 30 H L i.fSh. K ) t. 

2 Where new trUl directed, evidence at the old trial cannst be referred to aaless pat In.— Where a 
new tnal has been directed under this sectiim the Magi-.tratc holding the new uidl is not )U!.tlfied m referring 
to the former record as a whole but only tosuch portionsoi it is Iwe been especially put m evidence before 
him, 7 C.L. R. 19A 

i 3. Proceeding to trial Immediately on araendment of charge. — Where Uie ongiiml and amended 
cliatges were so nearly related that the trial might be deemed to have been a tnal on the amended charge 
rrom the commencement and where no objection was raised by the pleader oi the accused as to the admis 
sibihty of the confession of a co-accused on the onginal charge field that the prisoner was not prejudiced, 
11 B, H. C. R. 37S. See also 19 14 U. W. N 333 = 13 Cr. L. J. 633, Where, however, the new charge w ould raise 
different question of law or would admit of a diSerent defence on the facts the Court should always act under 
« 229 6 B H. a R. Cr, Ca. 76. See 6 C. W. H, 72 5ire -iLso 31 B. 318 referred to ui Note 3 to s 227 


Stay of proceedings 
a prosecution 
ot offence in altered 
^arge require previ 
ous sanction 


230. ff the offence stated in the new or altered or added charge is 
one for the prosecution of which previous sanction is necessary, the case 
shall not be proceeded with until such sanction is obtained unless sancuon 
has been already obtained for a prosecution on the same facts as those on 
which the new or altered cha^^ is founded 


Mote.— No fresh laactlon necessary for w different offence on the same facts.— This section 
mcorporates, 11 B. H. C. R. 34 The expression “ on the same facts" is important Thus where prosecution 
of a Sub-Registrar was sancuoned for offence undm^ ss. 468 and 417, 1 P C, and the Sub-Registrar was 
com icted under si 468 and 109 oi the abetment of forgery for the purposeof cheating, 

36 
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that the conviction cannot stand as there was no sanction for the abetment Held, that the onginal sanction 
covered the new charge as the charge of abetment was based on the same facts for which sanction had been 
granted 80 cr%05 

231. Whenever a charge is altered or added to by Court after the cominena.meiit 

1 f itne ses Prosecutor and the accused shall be allowed to recall or re-sum 

wl^n^^arge altered i tnon, apd examine with reference to such alteration or addition an) witness 
who may have been examined, and also to call any further witness whom 
the Court may think lobe materiaL < , 

Charge altered after commeBcement of trlal-~aceiued net allowed to re-examloe effect ot.—Held 
that where after the evidence of the prosecution a charge was framed and after the evidence for the defence 
was concluded, the Magistrate altered the charge without giving an opportunity to re-examine the witnesses 
or to produce further evidence for the defence, it was entirely illegal on the part of the Magistrate to order 
commitment under the circumstances and it was set aside by the High Court, 23 £. L, J. 433. 

232. (1) If any Appellate Court, or the High Court in the exerase of its powers of 

^ ^ j revision or of its powers under Chapter XXVII, is of opinion thnt any person 

error^^ ° niatena convicted of an offenM was misled in his defence by the absence of a charge, 
or by an error m the charge, it shall direct a new tnal to be had upon a 
charge framed m whatever manner it thinks fit 

(2) If the Court is of opinion that the facts of the case are such that no valid charge 
could be preferred against the accused in respect of the facts proied ii shall quash the conviction 

IltustrattoH . (. 

is convicted of an offence under s 196 of the Indian Penal Code, upon a charge which omits to 
state that he knew the evidence which he corruptly used or attempted to use as true or genuine wasialse 
or fabricated If the Court thinks it probable that A had such knowledge and that he was misled in 
hts defence b^ the omission from the charge of the statement that he had it, it shall direct a new tnal upon an 
amended charge but if it appears probable from the proceedings that A had no such knowledge, it shall quash 
the conviction 

Notes 1 Scope of the section.— Apart from the general powers given to an Appellate Court to order 
a re-tnal under s 423 (1) (A) this section gives an Appellate Court or High Court power to direct a re-tnal on 
the ground that the accused has been misled in his defence by the absence of a charge or a defect in the 
charge. Where certain owners of land were convicted under ss. 154 and 155 I P C., for acts or omission on 
the part of their agents but the charges framed by the Magistrate referred only to the knowledge or belief and 
acts or omissions of the accusad themselves and not of their agents , and on appeal the Sessions Judge wasot 
opinion that by reason of the omission to insert Uie word" or their Agents or managers" in the charges, the 
accusedhad beensenously prejudiced m their defence, held\K was competent to set aside the conviction and 
order a re-tnal under this section 7 C. W N 301 also 29 C. 431 

2. Conviction far an entirely different offence when there Is no charge framed for it u bad —A 
complaint was lodged against one G for offences under ss 499 and 471, I P C At the tnal evidence was 
directed pnncipally to the charge under s 471, and at the close of the tnal the hlagistrate suddenly turned 
round and convicted the accused under s 499 although there was no charge of that offence before him On 
appeal the Sessions Judge not finding suffiaent evidence to establish that offence ordered under s. 423 (1) (A) 
a new tnal Held on revision, that this section rather than s 423 (1) (A) applied and the order of the Judge for 
new tnal was proper But as there was nothing on the record to show that any valid charge could be preferred 
against the accused, further proceedings in the matter should be stopped, 28 C 62* On appeal the Appellate 
Court has, under this section, power to order a new tnal of a case fhe accused was charged with cnmmal 
breadi of trust under s 406 I P C, in respect of amount deposited with him as security The Magistrate 
found that the accused misappropnated the secimty money and conviaed him both under s 406 and 420 
I p C. held, that the conviaion under s. 420 I P C to which the accused was not called on to plead 
was illegal, 9 Cr. L J 40S (M) Where a Magistrate charged and convicted the accused of noting the 
Sessions Judge on appeal acquitted them on ttiis charge, but convicted them of house-lresfass and hurt 
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//r-Jd, Ulc conviction ua^ wroiH, U>c offences were dtstinct ind should ht\e formed the sub)ect ofsepante 
charges and the accused had Iw n nnlcrlaBy prejadicwl t»> Uie omission of those charges, SO C. 231 
>V'hcn a Court draws up n charge under s. 325 read with s, 149 I 1 C U clearly intimates to the accused 
persons that they did not ihcmsclxtsi cause RTie\ ous hurt to anj bod) , but that they we guilt) h> implication of 
sudi offence fntsnuidi as somebod) else in prosectuton of the common object of the not m which they 
•were engaged did cause such grievous hurt Therefore when these accused persons are acijuitted of rioting 
obviously all the offences which tlicy an, said to have committed by implication disappear nod the defence 
cannot lx. callcil upon to answer to the spcaffi. uflcnceol caulin), gnevous hurt simply because it may have 
appeared in the evadcncc 13 C. W N 1077 « IS Cr L. J 50) 5'rr also IS C. W H 1)70 15 Cr L. J 701 ; 18 

a-ff M im«.16Cr UJ 4) and II 0.65). 

^ JlccBted prejndief d.— In 8 C. 211 the diarize King defective and m exact as regards the second and 
third cbuscs of the definition of murder s.3O0 1 P C.. the High Court set aside the conviction and sentence for 
murder but convicted die pnsoner on his own confession and the evidence of two other persons under s. 328 
LP C Srr also S0C.2S) »nd7C W K 74. Ilut where the accused had been convicted of an offence under 
s. 2 ll,LP C, instead ol the aKlmcnt of that offence the High Court in revision refused to interfere, as there was 
no prejudice. 7 C. W H 5S3 

4. Tagaeaett is charge of perjary —i or a case where q convaction fur perjury was set aside on account 
of the vagueness of the charge rrelOC,W. H 1099 a*! C. L. J 538 m 4 Cr L.J.3)7 Sff Kote2 under s. 223 

5 Charge of ese offesee aed ceaiteUon (ot another ti hoiL—The accused was summoned to answer 
a diaigc ol storing wool but on his godawn liemg inspected at his request, some loose cotton was found there. 
He was convicted lor stonng cotton contrar) to the Act /le/d reversing the conviction and sentence that the 
accused had no proper notice, and no proper opportunity of answenng the charge of stonng cottou Katanlal 
5)9 W hen two accused w ere charged under s 324 I P C and one chvge was framed against them that they 
voluntanly cause hurt to ^ 5 and by a cfatr a cutting instrument and one of the accused was convicted of 
using a /a/Ai again.%t two oi the persons the conviction was set xside 17 C W K 419 » 14 Cf L. J 312. and #« 
Notes I and 3 under s 32$ 

Joinder of Chorgei 

233. horever) tlisima oftcncu of which an> pt.rs,oii is accused there 
sli^ncujffen!^** siiall b*. \ s<.p.ar\tv charge, and every such charge shall be irietf separatelj 
' txcept in the ca^cs mentioned m s.«.ctions 234 235 236 and 239 

IHttitration 

W >s accused of a theft on one occasion and of causing gnevous hurt o i another occasion 0 must be 
sejsiratel) charged and separatelj tne«l for the theft and causing gnevoiis hurt 

OBJECT OF SECTION 

Mowa—l. Kece««Uy for lepavate charge for each olTiDce.— Thi:. section contains the general law 


c A .74 

at p 177 Per Pethlraji C I The charge says Jackson J in 81 V R. 78 at p 62 1 take to be fint 

a notice to the pnsoner of the matter whereof he is accused and it must convey to him with suffiaent clearness 
and certainty that which the prosecution intends to prove against him and of which he will have to clear 
« . - j c «n r. which Is to try the accused of the matters to which evidence 

< —in the first place to give an accused person notice of the 

I . that he IS not embarrassed by having to meet charges m no 

, ' irr J,ini9C.W N 972 The rule is * separate trials. Joint 

trial IS only by virtue oi the exceptions quoted m s. 233 The basis of the rule is that the accused should not 
be prejudiced by lieing accused of several things at once 13 B 491 5rralso23M 61, as to the necessity for 
this salutary rule 

APPLICATION OF SECTION 

2. BeeUon does not apply to prdimlaory laqables —Sections 232 and 239 relating to Joinder of charges 
refer to the tnalof theaccused The Pnvy CounalRuhng in23U 61s23I A 237 cannot be extended to 
preliminary iwpHfies held by committmg Magistrates so as to render the commitment itself illegal, because 
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tliere was misptnder ol ofTences or oflenders In the prehminaiy inquirj See 33 H. L. J. 239. It is open to the 
Sessions ]udge to frame separ-xte charges and tr> nepafately as if there had been two commitments, 26 II 392;. 
17 Cr. L.J.369 ;7 Bom. L. B. 457, but this procedure is not calculated to advance justice Per SeskagIRi 
A^'YAR,I, in29H. L-J. 10!»=18M L.T. 93 » 16 Cr. L. J.893(F.B.) See Note 7 to s. 215 and Note? to s. 229 

3. Doe»the«ectlon apply to aecorltyproceedlnit nader Chapter Till?— The laW as to joinder of 
diarges agains n person accused of definite oRences has no application loan inquiry under s 110, 11 C.ff. K 
7B9=«6Cr li.J".!; 11 Botn. L.R. 749 =3 10 Cr. L. J. 373, but Notes 39— 41 under Heading Vitos 123 

» “ ■ ' V 1 

4 Bectlon applies to Bammoni^casea where no charge u framed.— The accused uere tned ,and 
convicted for an encroachment on a grazing ground. It was found that each of the accused cultivated a 
separate piece of land and that Uie> did not all join together to cuUiiate the same piece in common The 
question being rnised as to whether the section applied to a summons-case in which no formal charge was 
necessary , held, that a charge is an essential element in any trial and if the provisions as to joinder of diarges 
do not apply to summons-cases, there are no other provisions of law to guide Magistrates, 8 L. B. R. 93 = 2 Cr 
L. J. 739 (F. B ) In a summons-case, it is not necessary to have a charge embodied in writing but nonetheless 
tins section applies to summons-cases also , so also when an accused is charged with a summonsamsc and a 
warrant-case, 3 L B. B. 113 = 3 Cr. L. J. 359. The fact that the tnal has tahen place in a summOnscase does 
not exclude the application ol s 233, 41 0.694 /allowing 3L. B B.93{F. B ) sa 2 Cr.L. J.739. See also (1913) i H. 
Tf. N. 69 as 13 Cr L.J. 131, where it ii’as /ic/d th^t each levyof excess toll constituies a separate offence which . 
should be tried separately 

5 Section does not affect aimaltaneoai trial of croai-caaes.— 6 C. W. N. 314 where 23 M. 6l(P> 
and 13 C, L. R. 275, are distinguished and Notes under Heading YI to s. 537 and Note 0 1 1 c. 239 


SEPARATE CHARGE FOR EACH DISTINCT OFFENCE. 

6. What la a dUtlaet offence “ f understand, when two offences have been committed and each of 
these two offences has no connection with each other they are distinct offences. The secuon does not say ’ for 
every offence ’ but ‘ for every distinct offence ' Tlie illustration to the cection indicates the meaning of 'dtstmet 
offence. In the illustration, the two offences were committed on two different occasions, one was iheft and 
the other was grievous hurt Shahfoddcn, j , in 19 C. W.N. 972= 16 Cr, L J.641. .Trr also Notes under 

Hending ill to s 36 


not of ■ 
head o 
aR.3M 

«o as 


Separate offences ongbt not to be lamped together In a single charge — Three separate offences- 

rr 

‘ .. i.H. 

• rge 

A I I I A. ’ rin- 


oiie charge of two distinct offence‘< (two acts of extortion), though arising out ot Uie same itaiisai-uuu u on 
illegality fatal to the trial 10 C. IS M. 63 «= 3 Cr. L. 3. 141 Two distinct offences of criminal breach of uust 
(s. 409 I P C). ought not to be included m one charge, 17 C. W. N. 147. See also 10 C. Wi. N. 520 = 

2 C. L. J. 618 = 3 Cr. L J. Ill where dtilingutshtng 27 B. 135, a joinder in one charge of two attempts to cheat 
committed on two different dates, one following the other was held to vitiate the whole tnal, and so also 
though offences committed on the same date In 6 C. L. J. 757 =6 Cr. L. J. 412 two persons were chaiged in one- 
rharge for misappropriation of three sums of tnone> colected in accordance with their duty from three persons 
and convicted, the conviction was set aside thou^the Judges disaproved of the length to which the rule n 
the25M.61 (P.C) was earned, as the accusedhad infact been prejudiced. So, too, where theft and escape 
from lawful custody are joined, because none of the secuons referred to m this section wiH cover such a “S®. 

3 L. B R. 231 = 4 Cr. L. J. S69 , 1 L. B. R. 361. In 13 C. W. N. 1067 == 10 Cr. L. J. 469 the accused wascharg^ w itb 
cheating and one charge alleging deliver) of property on three different dates was framed and held to be ba 
and the conviction was set aside In 40 C. 846 the tnal of the accused on one charge with misappropriating 
sum of monej made up of two sums collected on different dates was held to be an illegality See also 18 C. w, 
N.163. Where, however, under an agreement made with the concurrence of their pleaders, the accused were 
tned for three offences commuted against three different persons on the same date and forming part 01 the same 
transaction and one charge was framed against them instMd three and it nan thus — 'That you on or about the 
3rd day of July at £ committed theft of paddy from the fields of (a) .S D , {(>)/ P, (c) ^ P thereby 
committed an offence under s 379 I P C. etc.* Air/i/ that although stnctl) speaking, three separate charges 
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■should have he^n dnwn up in Identical terms for the three offences under s. 379, 1 1’ C, yet as in the one 
•diarge fnmed, the three offences h-id licen kept sc|«fate and Here distinguished by the letters (j), (6) (f),the 
error in franilngonccharge ttasin emxinformratherihinln substance andnssuchdid not amount to an illcga 
litj but ssas a mere irrrguhntj ciinblc under s. 837 unless it uas shown tint the accused had been prejudiced or 
that a failure of justice had been occasioned In consequence thereof, 11 C. W.H.8I«> 4 Cr. L. J. 419, where 10 C. 
V. )I.83 k:S Cr. L J, 141 and IS C. 393 arc duhttguitked. See also 1907 A. W. H. 303 » 6 Cr. Ii. J. 313. Three 
separatebut similarconiplairiU of clieatingwcrelaldagalnst the accused by three persons, but only one charge 
was framed setting out only one onence of cheating In respect of all the three complaints and the accuse 
wasconvfcted. ^r/ifthat tiie Magistrate should have drawn up three chargesand If he had done so there was 
no obstacle to the disposal of all three cases at one trial As, however, the accused had not been prejudiced 
the erTY>r was cured by s. 637 The defect was one of duplicity, not of misjoinder and the case was not covered 
by 31 U. 61 (P. C.), 41 C 63. Onl) one charge was framed in respect of the hurt caused to two persons and the 
accused convicted, but it was held (I uBTCiiER,J,rfm/«/iiijf)thatthe irregularity was cured bys. 537 and that 
the case of 23 H.61 (P C.) was not an authority for the proposition that failure to observe the first part of s 233 
is fatal to the trial, 19 C. W. K.973™ IS Cr. L. J.6lt. There is no doubt tiiat according to the general pnnaple, 
a duplidty of the charge is not allow ed. The indiament must not be doubted, that is to say, no one count of 
the indictment should charge the accused with having committed two or more offences, for instance, with having 
comnutted murder and robbery or the like. Hut where the crffence charged, whether felony or misdemeanour, 
IS one single act, it may be made ihesubject of a single count So the Indiciment may charge the prisoner in 
the same count with felonious acts with tespect to several persons, ns in robbery with having assaulted A and B 
and stolen horn A one shilling and from B two shillings, if it was all in one transaction {see Archbold’s 1910, 
p 75k SiiARFUDOiN, I , In 19 C. W. K. 973 — 16 Cr. 1^ J. 641 Reference was also made J! v Ctddius, 
(1813) Cw. and War. 634 ^ V ) A 3K. B.99. 

JOINDER OF CHARGES. 

8. Tkea|h aay tiro oat of there char jet may ataad together, it dees not follow that all the three may 
be tried together.— Although the first (s. 409 I.r.C.)and the second ($, 477 Ajchargescould properly bo tried 
together as forming part of the same transaction under s. 335(}),and the second aud third charges (s. 477 A) 
could likewise be tried at one trial under s 234 fton eonstat that all the three are triable simultaneously. The 
joinder of three must be brought wathm the scope of ss. 334, 235, 236 or 239 and when there is nothing to justify 
the joinder of the third charge with the first, ergo the first charge cannot be tried along with the third and 
cither the first or the thud must go and the whole tnal is invalid, 40 C. 318 

9. What eSeoce caoeot be Jointly charged against the same person — 

{i)A suistan/ive offence and abthnent there oj cannot be jointly charged against the same individual — 
An accused can no more be charged as an abettor as well as a perpetrator of the otience abetted, not in the 
alternative but cumulatively, than he can be diarged with an attempt to commit an offence and the commission 
of that very offence, 34 H. 833 at p 947. See also judgment of Davies, J , in 33 H. 61 and 42 C. 937. 

(«■) A thief cannot be charged ioith theft and disposal of stolen property — The real thief cannot be 
charged with offences under ss, 379 and 215, 1 PC, It Bor. L. R. IT; 12 Cr. L. J. 72 (Sind). 

(«>) A murderer cannot be charged with causing evzdenee to disappear by concealing the corpse, 
S.201.L P C— 7 V.R.9a; 8 Bom H. C. R. 136; 3 A. 713; < C. 769; 7 A. 7(9 8 A 233, 33 C 633; 27 U. 371; 8 
Bom. L. R- 538 = 4 Cr. L. J. 89 

10. What are not distinct offences — The mere fact that onlj a single act » as committed does not 
necessanlj mean that only one offence has been committed. 

{») Making number oj false statements in one deposition is one offenee~'Vh^ making of any number 
oi fabe statements m the same deposition is one aggregate rase of giving false evidence, and thatdiarges of 
false evidence cannot be multiplied according to the number of false statements contained m the deposition, 
3S C 603 Jollowi/igi Mad. H C. 27. 

(li) filing three forged documents simuttaneousty is one using— Whtn three forged receipts are 
filed at one time with a written statement m three different cases, on three different occasions, and there was 
nothing to show that any of the documents had been used at any other time , that It Is one using onI>,aDd 
It is not necessary to frame three separate charges in respect of each receipt, 30 C. 413. howev er, 14 C. L. 

J. 692 IS Cr. L. J. 63 
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(*«) Redwing bribes tn one lump — See Note 13 belou 

(*:/) Receiving of properties stolen from different persons — Whenaperson h charged with receiving 
on one occasion %arious items of stolen property, the result of beveral distinct thefts, he ought to be convicted 
of only one offence under s 411, 1 ? C , 3 Bern, L. R. 187 ; unless it ap|>e'irv that articles for possession of which 
the accused is chirged came into Ins possession at different times, the trial Is not irregular on account of the 
fact that tlie articles were stolen from several persons at different times, 36 P. L R. 1910. See, however, 13 C. W, 
N, 618= 9 Cr. L.J 277 where 11 C. Iff. N. 1123 it was tint one trial for having been found in pos. 
session of stolen property belonging to two different persons and stolen at two different times is illegal The 
case in 9 C. 371 was held to have been overruled b> 2SM.61. 

{v) Misappiopnalion of several sums of money — See 29 M. 538 1 7 A. L. J. 897 = 11 Cr. L. W and 
Note 9 unders 234 Embezzlement of two separate sums on two different occasions In regard to the same 
individual is really only one offence, 14 C. 123. A Ryedangyt liavmg no authority to collect capitation tax 
collected the tax from three separate tax payers leading them to believe tliat he had authority from the Ihvgyt 
to collect. After collection he paid over to the thugyi only a portion of his collection from each tax payer and 
dishonestly misappropriated the remainder Held that he could not be punished for three separate'^offences of 
criminal breach of trust under s 40o, I P C , in tlie absence of any evidence to show that there nere three 
separate and distinct acts of misappropriation, 1 Bur. S. L. 492. 

(»i) Misappropriating several books of account ts but one offence an executor m charge of ati 

estate for several years was charged witli having committed offences under s. 405, I, P C , in respect of large 
number of account books of the estate w hich were found locked up in tw o boxes and it was contended that there 
was a separate offence in respect of each book and that the aatused could not he tried for more than three of 
such offences held, such contention was untenable. They formed one set of books and mvy be regarded as one 
Item of property which tlie accused was dealing in one way, 17 C. W. H 479 14 Cs. L, J. 3I9. 

(Pij) Stealing seteral artietes alone Am# —The stealing of several bullocks from the same herdsman 
at the same time is one offence, (1881) A. W. N. 1S4 See Note 6 (n) and (in) to s 235. 

{v*») Receiviag a bribe partly on one day and partly another is but one offence —5 C. W. N. 332 
{tie) Separate acts committed undei the Bamb<^ District Municipalities Act constitute one offence only 
—in 4 Bom. L R. 942, accused owned a shop which vvas divided imo four cemparimenis, three of which were 
occupied by himself and the fourth by his.tenant To all these compartments was attached one continuous 
board which projected Into the public street. The accused was charged and convicted under the Bombay 
District Municipalities Act of tw o offences, one lor affixing a board to the portion in his ow n occupation and 
the other for affixing a board to the portion let out' there was only one offence as there was only one 

bo Td and the conv iction w as accordingly set aside and the case sent back for re-lriak 

(.r) False information against several persons— information in one statemeiit to the Police 
that property would be found in the houses of two persons is one false statement and the accused could be 
charged nnd convicted for only one offence, 13 C 279. 

{art) Cheating a number of persons — See 10 C. Iff. N. 520 

(•*■«) Making n number of false entries to cover one defalcation — See 41 C. 722 c i, j 

11. Several dacolts cannot be charged and tried together.— Where the accused is alleged to have 
committed three if not four dacoities in tlie course of the same night and the charge a'galnst them was to the 
effect that they on or about the 12tli of December committed daooity at and thereby committed an 

punishable under s. 895, 1 pc , //#/</ that the convicuoA was unsustainable as the charge ought to have specine 
each alleged daooity separately and the omission cannot be said to be a mere irregulanty, even if the daTOitiw 
were all so connected together as to form part of the same transaction, 26 A. 193. Accused cannot 
at one time wiih more than three dacxiities in all and the dacoities must be particularly specifietl. 1912 " * 

49=lSCr.L.J. 12S .yr^aUoliA 502,and28 M.L.J.3Sl=16Cr. L.J. 298. InTP.R 1901, three accused were 
charged with three dacoities committed in a course oI a single day and m addition one of them w as cliarg 
vvuh rescuing a prisoner from Police custody, with the murder ot a constable and with taking part in the 
dacoity in which the constable was murdered, held, that the joint trial was a mere irregularity curable by 
s S37 This vias belorc the Privy Counal deasion in 25 M 61 See later Rulings in 3 P. R 1900? 17 P. B* 
1B03 and 16 P R ld02 
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IS. AlterDfttlTe charge ferraaVlui coatradletorj ttaternaRta bat eae offeBce.*-Con\iction for inten- 
uonallj giving hiv: t\!(1ence may be had upon analtematUediarge though the hUe statement had been made 
in one deposltloa ThU section does not affect tlie matter. TVr WiLsot and Totte'iiiam, J (Norris,), 
dtstfnhns), 10 C.9T7. An alternative charge Is not a diarge of two offences, but of one, 13 B L. R. 334 m 31 W. R. 
73. Now see s 2.16 and Note 17 thereto 

13. Joladtr of ctiar|e in ca»«i of bribery— a. ISl, 1. P. C.— Eadi distinct act of receiving an illegal 
gratification must form the subject of a sepirate charge except In cases falling under ss 234 and 235, see 
S3 M. 61. It Is illegal to try in one and the same tnsl, eight distinct charges of offences under s. 161, I P. C. 
7 k. L. J. 19 m 11 Cr. L. J.Sl. Where a bnbe w as collected from certain inhabitants of a village liy subscription 
and handed a\cr to the rcapient In a lumpsum, itwasAr/tf the recipient could not be charged under s. 161 
I P C, wuh tlie receipt of the whole sum collected, but that lie mast be charged In respect of not more than 
three separate items constituting the total collection and that the ruling in 26 M. 61 applied 1904 k. V, N. 
233. Again, where an accused person attempts to cheat a whole body of villagers and speaks to them in a 
bod) and not to each individual villager for the purpose, it was held he maj be tned in one charge for each 
attempt to get mone) from them, 10 0. ff, H. S20 mIC.1, <1. SISmS Cr. L. J. 111. 

Where, however, certain sums of mone) werecolleaed from landholders of \ anous villages and where 
paid in ttu. case of eadi village in a lump sum b) the persons who collected them to die accused, a Zilladax in 
the Imgation Department, w lUi the obj^ of induang the accused to show favour in hts olbaal capacity to each 
vallage as a whole and the accused was charged and convicted in respect of such a lump Sum under s 161, 

I PC, and It was contended that the offence under s. 162.1 PC. was inresticctofevery item of money contributed 
by various persons and the actual charge against him of having received a certain lump sum of money from the 
landholders o! a village so and so is illegal on tw-o grounds , (|) that it ignores the fact tliat the offence was the 
doing of something in his odiaal capaat) for the benefit of each individual landholder who subsaibed to the, 
tund and (3) that the Court bad thereby joined a number of perieal) distinct offences into one general diarge 
held that the durge as framed w-is legal and correct, as the motive of the petitioner waste obtain »um5 of 
money from each village by promising to show favour to Inhabitants of those villages generally, (1904) k» V 
H. 333 discussed, 11 P. R. 1911 «■ 144 P. u R. 1911 m 12 Cr. L. J. 3l7. The i|uestion in each case is one of fad 
Where, therefore, a SutyKegistrar was convicted on n diarge that he attempted to obtaiu Rs 2 from one S aod 
six others as a motive for registering seven sale-deeds executed m their favour by ^ and it was contended that 
since /i sold i^nioos of hu, land to seven different persons by seven different sale-deeds and though they were 
presented for registration at the ssme time, and the accused refused to register them unless he was paid in the 
3SS<'egate a sum of Rs. U at a rate of Rs. 2 foreadi sal^ecds and this amounted to seven offences and having 
regard to si 235 the accused could not be tried wiUiTes|>ect to all of them atone trial , held that whether the 
allegation in the charge amounted to seven offences is one of fact If the accused attempted to obtain Rs- 2 
separately from each of the seven purchasers and » »s willing to register any one purchaser's sale-deed if that 
purchaser paid him Rs 2 then the coutention oi the iccused should prevail But if on the other hand the 
Registrar treated this as one uansaction and was not willing to register any one of the documents until all the 
seven purchasers have paid Rs. 2 each, tliat wonldbeone offence and no question of misjoinder wouldanse, 
13 C. W. N. 1063 M 10 Cr. I,. J. 463. 5Vr also 10 C. W. H. 620 = 3 C. L. J. 618 3Cr. L. J. 111. 

14. VhataiedUtlnetoffenee* that caanotbe tried tegetber.—The Jollowmg offences have been held 
to be distinct offences for which there should be separate ch-irgesand separnte uiaU — 

(а) 5s 167 and 466, 1 P C , 8 C. 430 => IOC. L. R 431 

(б) Ss 411 and 413, 1 P C , 8 C. 634 » 10 C L. R 466 

(c) Ss 380 and41l. I P C, 1C. W. H. 355 6C. L B. 245 5 28 aiO , 3P.R 1905, or ss 380 and 414, 

I P C,, 6 Bom. L. B. 725, or.ss. 395 and 412, 1 P C, 11C.L,J 162 » 11 Cr. L. J. 244 

(rf) Ss. 272 and273, 1 P C , 12 M. 273 

(OSs.380and224,LP C.31i.B.B.22L«*Ce ti 3.369, 11 U. 441. ’ 

(/) bs. 411 and 480, 1 P C 6 C. W. H. 550 " ’ 

[g) Ss 409 and 479- A. Three distinct ainunal breaches of uust and three distinct falsification of 
account, 30 U. 328) (1911)3 H. V. K. 536 m 13 Cr. X/.i.31, and so also three disunctacts of criminal misappro- 
priation and two distinct offences of forgery toconc«l the twxj acts of criminal misappropnation, 30 A. 351 r 
32 A. 219 ' -> ‘J 1 



568 THE CODE OF CRIMINAL PROCEDURE. [Chap XIX. 

(^1) DtsUnct tuts of The accused was charged and convicted at one tnal of 

offences under ss. 403 and 426, 1 P C , m respect of a large number of trees cut by him between March 1909 to 
April 1910, the evidence showed that the feelings took place on some eight or nine occasions and the charge did 
not allege that 'he various fellings so connected together as to form one transaction under s. 235 , held that 
the conviction must be set aside even though no objection was taken at the trial, as the chvge was framed 
contrary to the rule laid down by s. 233, (1911) 2 M, W. N 467 e= 12 Cr. L. J. 567. 

(k) Three men F, M and y were sent up for tnal under s 392 I P. C Some stolen property was 
found in the possession of F and M Soon after dacoit> other property such as locks and ball camdges, which 
had no connection with the dacoity, was found m the possession of J, for which lie w as convicted under s 379, 
I P C , and the Arms Act Held, that the tnal was irregular, and the defect was not cured by s 537, 5 P. R. 
1900. 

(*) B, M, AT and ^ were Jointly tried , ^ for receiving stolen property under s 411, I P C, and the 
others for theft, Ae/rf, that the joinder of charges was illegal and the conviction bad, 1 C. W. N, 35 , 3 P. R. 1903. 

(y) Where fourteen persons diarged with distinct offences under ss 290 and 291, 1 P C, nnd were tned 
together, held, that it was an irregularity calculated to prejudice the accused, 5 U, 20. 

(-t) False tvtdence^separau charge a»a\na each accus d — In prosecutions for giving false evidence 
under s 193, 1 P C , even ansingout of the same case, the case of each person accused should be separately inquired 
into, and if commuted for tnal should be separately tned It is wholly errotieou> to include them in one joint 
charge, 8 A. 17 ; 6 U 232 j 10 C. 403, R itaal tl 31 ; 4 A. 293 , 4 Bom. L R. 33 and 93 ; 39 P. R. 1333. The false 
evidence given by one witness is a transaction complete in itself and not connected wth false evidence given 
by another witness even though in the same case and on the same point 5 S. L. R. 129 » IS Cr. L. J. 23. Each 
act of g:iving faNe evidence is a separate offence, 3 M. H. C. R. Appx. XXXU ; unless a conspiracy is proved 
4Bom. L.R.S3. tiut^reli Bom. L.R. 932*. t Bora. Cr.Ca.216 »13 Cr. L. J. B33and Notes2S to s 239 .Skraho 
Si C. W. N. 756. 

(/) Kidnapping a bo> and assaulting the mother who went to demand the boy, 26 U. 494. 

(m) Ss. 454 and 325, LPC 2L.B R.19{9 B«r. L T. lOl « 13 Cr. !<. J. 439. , 

(n) Ss 182 and 500, 1 P C, 37 C. 604. 

(tf) Stealing certain articles and assaulting the owner who went to demand them, 14 C. W. H. 183. 

(p) A person accused of an offence under s 3 of the Camhhng Act III of 1867 cannot be tried wilh 
others charged under s 4 of the same Act, 6 F. W. R. 1910 » 11 Cr. h J. 211. 

(?) Where accused was tried for abetment of fobificaiion of a document, {«) fraudulent destruc- 
tion and scCTCtion of the document and (i»ti abetment of cnininal breach of trust, the conviction was set aside 
for non-compliance with this section, 26 H. 129 

(r) Joint trial of a person for abetment of cnminal breach of trust and for offences under ss. 383 
and 411, 1 P. C whlcli were quite unconnected with the act of crimmal breach of trust was held illegal 

B a W. N, 294. 

(r) Where the accused was charged under s-. 467 and J|?, I P C , and ss. 468 and J||, L P C , m 
respect of an alleged forgery of a A’a9a/i and under s. 82 of Me Fegutra/jon /fe/andss 467 and}!?, aod s. 471, 
LPC, with reference to a mortgage bond, with an attempt to cheat J??, I P C , held the tnai was bad for 
misjoinder of charges, 80 C. 822. See also 2 P- R. 1903. 

(0 Offences under s 123 of the Railway Act and under s 225, 1 P C. 29 C. 689. 

(«) Ss 380and24S I P C Theft and receiving illegal gratification for the restoration of stolen 
ITOpert},l4 Bar. L. R. 67. . ' i 

(:/) \\ here the accused were charged with murder and of causing gnevous hurt while removing the 
dead body , held the offences were distinct, lO P, R. 1906 ;= 4 Cr L J. 23S. 

15 Joint trial of offoaces under si 124-A and 1S3-A , I P. C.— For joinder of charges and tml ot 
offences under ss 124-A and 1S3-A, vide Note IJ under 264 and Note 19 below 

16. Coart Bot ontted ot Jarlidlstloa by reason of tamo facts dlteloslag another offence not triable 
by It.— •Where the same facts disclose two distinct offences triable by two different Courts, the two offences 
can be separately tried and the trial by one Court of the offence triable by itself is not illegal, 6 C. W. H 850 
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SCOPE OF SECTiOH AHD EXGEPTI0H5 

17 Vheamort BSBit be Iift4 to the relet laid down bye. 233 and whin to the exceptioei —This Lode 
requires th-vUor e\cf> distinct offence of which any perssn h ncciiscd there should be n sepinte charge and 
that e\eTy charge shoul 1 be tne<l scpantcly This Is n broad rule ami applies to nil trials (or offences under the 
criminal law In section 233 thU rule Is madt. subject to lour txceptioas. Hut a Court cannot and ought not to 
treat a case before It as an exception to tl c j^cncral ti I broad n 1e unless it is satisfied that In tl e case lieforo u 
the charge should be lirought within one of the four exceptions an I it would be safer if the Magistrate or the 
Sessions Judge sliowcd In the clnrgt,-i,hcet or «n lus judgm-nt that he had reason for bringing the case before 
him under one ot these siparatc scciioas IIA L.J ISI^ldCr L J 116 flut the Legislature having sp«.ciaU> 
empowered the Courts with large jKiwers ns regards Joinder of persons and Joinder ol charges resort must be 
bad to those powers. The object was dearly to avoid the necessity of the same witnesses giving the same 
evidence two or three times over in d fferent trials and to |otn mono trial those offences with regard to which 
thecMdencc would overlap IS L iLTSaaSCe L J 18l However even where several cnmtnal acts can be 
Induded to the same transaction no joinder of charges of tnaU should be permitted which will result In 
bewildering any of the accused tiid U in any case cither the accused are likely to be bewildered in their 
defence by having to meet many disconni-cted charges or tin prospect of a fair trial is likely to be endangered 
by the produaion o! a mass of cvndcncc 1 indiog by Its mere accumulation to induce an undue suspidon against 
the accusetktlic propnety of combining the charges may well be questioned 15 B 491 

18 8s. 331 to 333 do net bar separata trial for each ilogla offenes— The exceptions embodied m 
s. 231 etc although anlhonrlng the combination of three diarges at one trial does not bar the separate trial of 
theaccu«ed foreadi separate offence. Sowhenthe | roseciition has made its election under s. 222 cL(2)and 
the proviso thereto bj choosing some out of the different amount mlsappropnated during the periods they are 
not stopped b> the jirovisions of s. <03 from instituting any further prosecution In respect of any fresh Items 
cpvenng the same period 12 Bom L E 228 « tl Cr L A 3ST t 16 Cr L J 717 (V ) j 8 C ISI See Note 1 to 
a 234 and Note 2 to s. 239 and Note 2 to s, 23S 

19 Are the exceptioei rnetaally exelattve7-*The words of this section do not favour the view that 

the exceptions mentioned are mutually exdusive. If it had been intended that section 235 (2) or s. 238 could 
not be made use of in co<»fienition with s 234 this intention could have been easily expressed If the excep- 
tions are mutually exclusive the provisions of s. 236 or s. 237 could never be Invoked to prevent the miscarriage 
ot justice ansing from a fail ire to make good all the details of a charge Joined with two other charges under 
&.234 It IS difficult to believe that the Legislature intended riiat a Joint trial of three offences under s. 234 
should prevent the prosecution from eslablishlhg at the same trial the minor or alternative degrees ot 
cnminality involved In the acts complained <t For these reasons the exceptions are not nece sanlv 
exclusive and ss. 2J5 (2) aid 236 may lie resorted to in framing additioial charges where the tnal is of 
three offences of the same kind committed within the year Where the exercise by the Court of the 
permissive powers conferred by these v-ctio is may produce embarrassment the Court mav decline to 
avail Itself of its full powers In this case a charge vas (tamed against the accused for an offence uider 
s. 124 A I P C., in respect of an article in his newspaper and also two other charges for oRcnce under 
ss. 124 A and 1S3-A I P C with regard to another article of a different date in the same paper were framed 
and the accused was tried at one trial and convicted and sentenced under each of the charges It was 
contended that the tnal was bad on the ground of his joinder of charges as none of the exceptions taken singly 
apphed to the case and that the exceptions should be taken and mX eu ntlaiiuely Aefd, that there was no 

irregularity m the tnal on the ground of misjoinder of charges (33 B 77 approved) 33 B 231 In 82 A 219, 
however the decision m 33 B 221 was crit ased and it was laid down that s. 235 (t) and s 234 are mutually 
exclusive and that it would be straining the language ofa 234 beyond all bounds to hold that It covered all 
offences committed in the course of three siraibr but separate transactions when the number of offences was 
more than three The facts of tlie case were that the aexused was charged and tried at one and the same trial 
for three offences of cnmiiial breach of trust under s. 408 I I C and three offences of forgery under s. 4b7 

I P C, committed within a period of one j ear The accused was convicted and sentenced m respect 01 all the 
six offences It was contended m support of the conviction that s 235 (1) must be read with s J34 and that 
the three offences mentioneil in the latter section must be deemed to include all the offences m three similar 
transactions such as are contemplated by s 235 (I) but it vvsa keld/ollomng 23 M 61 |P C.) that the tnal w as 
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o{ kidnapping together and s 235 would allow thetnal of kidnapping wkh respect to one gul and cheating with 
respect to the same girl In one trial but the operations of two sections could not be combined because they are 
mutually e-^clusive and therefore the whole trial was vitiated by illegibly 24 A, L. J. 239, 

EFFECT OF MISJOINDER. 

20. Joint trial of distinct offences not tailing within the exceptions illegal.— Privy CoaneU view in 
N. A. Sabrahroanya Alyar'e Case— An accused person was tned for several distinct offences covenng a period 
beyond li months from first to last at one tnal The Full Bench of the Vllgh Court considered this an 
irregularity curable by s. 537, but on appeal to the Privy Council it was laid dow n thit (o) the disobedience to 
an express provision of law as to a mode of trial is not a mere irregularity which could be cured by s. 537 
(5) Such a phrase as “irregularity” is not appropriate to the illegality of trying an accused person for many 
different offences at the same time and those offences being spread over a longer period than by law (s. 234)^ 
could have been joined in one Indictment, (t) Nor eould such an lllegul procedure be amended by arranging 
aftenvards what might or might not have been properly submitted to the jury To allow this would be to leave to’ 
the Court the functions of the jury and the accused would never have been really tned at all upon the charge 
arranged afterwards by the Court (rf) Nor can the tnal be made good by confining the verdict of guilty given 
by the jury to such part of the charge as might have been legally joined, 25 M. 61—23 I A 237 which renders if 
C. 128 and 395 and 22 C. 176 good, while overrtiltng 27 C 639 and 23 C. 7and 10 and Bataolal212. Five persons 
were charged with having committed the offence of noting on the 5th December, four out of those persons 
and one /'were charged with having committed the offence of cnminal trespass on the 9th December These 
two case were taken up and tried together in one tnal, and were decided by one judgment. Held, that the 
trial was absolutely illegal, It having been a trial which IS prohibited by the term* of this section, 14 C. 395* 
See 11 M. 441 and 20 C. 527. This decision was dtSixpproveio\ m 27 C. 839 (F B.). But the Privy Counal 
pronouncement in 25 M. 51 renders obsolete the Calcutta Full Bench view A Migistrate framed two separate 
charges ind numbered them as distinct cases, but when the witnesses came to be cross-examined, he lost sight 
of the necessity for keeping the two trials separate and allowed the witne'-ses to be aoss-exammed promis- 
cuously in respect of both the chargesand both cases were disposed of by one judgment HeH that there was 
only one trial and the joint tnal offended against the provisions of s. 2 J 3 and the illegality could not be cured) 
by s. 537,29 M.L.J, 101 = 18 M.I..T.95 — 16 Cr. L. J. 593 (F.B ) } 29 C. 335 and 41 C. 722 referred to i’walso, 
19 C L. J. 633 = IS Cr. L. J. 472. 

21 Fact accused did not object to misjoinder, vrlll not validate trial —Where, in one tml the 
accused was charged with (t) abetting the falsification of a document & |jtA , 1 P C , («) fraudulent destrifclion 
of a document and the fraudulent secretion of other documents, a 477, I P C., and (m) abetting cnmfnal 
breach of trust, s and it|Was urged on behalf of the prosecution that the different offences were alleged in 
the charge to have been committed at or aliout the same time and place and that the objection of misjoinder 
was not taken before the Sessions Judge tf/eld, that the com iction most be set aside, as the offences charged 
do not form parts of the same transaction, 26 M. 125. Se« also 3 M. L. T. 407 = 18 M. L. J. 530 »= 8 Cr. L. J. 152 j 
28 M. L J. 897 = 17 M L. T. 242 = 16 Cr. L. 3.323. In any case it is open toquestion whether consent of pleaders 
could validate a tnal which was illegally constituted, /rr Beachcroft, J , 19 C W. K. 972= l6 Cr. L. J. 641. ( 

22 When the conviction need not be set aside — 

(*) 1/ accused has pleaded gutUy — If the accused has pleaded giultv and not applied to set aside the 
conviction and no injustice has resulted the comiction need not be set aside,4L B.R 315 = 9 Cr. L. J. 15. 
IF.B) also4 L. B R 49 andS P.R 1906, 35 C. 161; 1907 A. W. N. 203 = 8 Cr L J.218} 7 L. B.R. 272 = 

liCr.L^J.ff. ■ButinSM.L T. 407il8M L J. 330 = 8 Cr. L. 1 . 182 , it was Ar/rfthat anaccused personcannot 

waive the benefit of the legal provision relating to the tfial and where there has been a misjoinder, the conviction 
mu-it be set aside See 26 M. 125 ; 4 P. L. R. 1905 = 2 Cr ti. J. 30, 

(ji) Jfthe Jatlure has only been to observe the first part of s 233 —1 ailiire to observe the fipt 
s 233 IS only i defect m the form of charge which is covered by ss 535 and 537 The defect is one ° ^ 

not of misjoinder, 4i C. 65. What thetr Lordships of the Privy Council m 25 M. 61 have prohiblte s 
expressly provides a particular mode of trial, disobedience of that law viiiates tlie whole triaL It is , . 

the framing of charges is a mode of trial but pint trial of chafes as to distinct offences would be a ^ 

Omission to frame two charges instead of onels an irregularity covered by s 537 , 19 C W. K- “7 p- • 

( 111 ) Set also the opini-Mi of Sir Henri Privsep, 9 P. R. 1906, the opinion of NapikR, I i in 29 . ► 
101 = 16 Cr L. J 693 md die opinion of the majonty in 19 C. W. N 972 = 16 Cr. L J. 641 as to the construction 
o< 3S H 61 (P. C V 
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ii. TUel^Uj U eot cared bj tatlare ot or eVrlklej ent kddlUoncI charfes.— The defect cannot be 
cured b> tncrel> strikfnj; out tlic nddilionil diwpen nlicr tl e mUdde! uhJch the Ixgfdaturc Intended to remedy 
had been done W K 6M Tsen U »omt of tlic charges lUcfrill) )olned h i\e failed and tl c accused hive beten 
aatuUlcd ol those charges, stUl if the jr infer of tl os«. chuges was in siohlioii of tl e law the accused must 
have iKcn oansidcrall) embimsscd m their dcfeicc on tlie rcmdnm!; d arges and U elr acquittal on the 
charges wl ch the jwoscaition tulcd to jirov-c cannot make snl d the trial It it was illegal ah iniJto and the 
conv-iclion on the remaining charges tmisibc sctftslle 8SM 50J 


234* 0) ^ttii a person la accused of more oflcnccs than one ofthe 
^Thrw ^otlc^ocra of same kind committed wilhm the space of twelve months from the first to 
nm' be offenev^ vvhctlitar in respect of the same person or not he 

fict^icr niaj lie charj,cd waih and tned at one tnal for, anj numiier of them not 

exceeding ihnx? 

(2) Offences arc of the same kind when they arc pumshabft with the same amount of 
1 unishment under the same section of the Indiau Ptnal Cotic or of anj special or local law 

+ Provided that for the pufjxKc of this section an offence punishable under s 379 of 
the Indian Penal Code shall be deemed tolienn offence the same kind as an offence punishable 
under s 380 of the said Code and that an offence punishable under anj section of the Indian 
Penal Code or of any special or local law shall lx. dumed to be in offence of the same kind as an 
attempt to commit such offence when such an attempt is an offence * 

Kete.— 1 fieop« et the lectioa.— b 234 does not sa> that at most a trial must be limited to three 
diarges It saj's U muat be limited to three offences and that the oflences mi st be ol Uie same kind The 
“oflenoe’' as defined by the Code ilscll is the act or omission made punishable The oflences in Ous case 
were two in number namel> the publicauonof two articles on tvo different dates. This two offences were, 
asdiarged punishable under the 'ame section of tlie Indian PcnalCode and were U erefore offences oi the same 
kind. The word section” In the above section Is not invariably to he read as singular It is nottl e Iniention 
ol the Code eitl er express or Implied to eVclude from the operation of s 234 an offence because it is made the 
subject of more than one charge Charging one act or senes of acts under mote ih n one section ol the Indian 
Penal Code is a proceeding provided for ins 235(cl 2)andins 23b and is also provided for in s 71 I i C. 
rhe Court may charge an offence tw ice over under l o different secuons but by sO doing it cannot increase- 
ihe scnienoe which may be imposed. That pnnciple «s not offended by try mg together separate offences 
lor each ol which there is more than one charge. — /Vr lIiyvTON J b 234 of die Criminal 1 rotedure Code does 
not a) ply to a single charge under s. 401 1 P C ot belonging to a gang of persons associated lor tlie purpose 
of habitually committing theft. The charge relates to one offence though based on evidence ol several ofiences 
of theft The gist of the offence under s 40t is assoaation (or ihe pi rpose of I abitiially commuting theft or 
robbery SI C. 134. 

J l- ‘ n T / 

There IS nothing 111 the Code whicli directs tliat where ail accused person i alleged to have done two 
or more acts eadi of which may fall wul in the dehmtion ol an offence under one or another section of the^ 
Indian Penal Code the section or sections in either case being the same the joinder of the charges under thdse 
sections is illegal Substantially the acts amount la such a case to offences punishable under the same sections 
of the Indian Ptnal Code and therefore they are oflencesof the same kind — flrr Chvnowvrkar J 33BTI 
and jr/ also 33 B 271 ^ ^ 

2 Section applies only to the trial ol a slnglo accased.'— Note 3 to < 239 Two persons accused 
OI offences under ss. 379 and 380 I I C for committing theft of the same complainant’s property in a building 
and of his paddy in A field on two successive days cannot be charged wiUi and tried at one trial under s. 234 for 
botli the offences 20 C. W M 672 — 17 Cr L J 224 Butw20M h T 234, 17 P R,{l91tjCp But as under the 
new amendment aii oSence under s. 379 and sSSOlPC are to be deemed to be offences of the same kind, 
ft i5 submitted that 20 C. tf N 672 is no longer good law See also cL (c) of seaion 2J9 46 A S4. _ 

*Thcwordi whetberla .. .ornat wm t&terWd b;' Act XV III of 1121 

tTb* prOTiu wu Addvd br Act XVIII ot 1*13 
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I 3. Object of section to provide statotory limit to Bomber of charges at single trial.— Thts semon 
modifies s. 233 which requires a separate charge and a separate trial for every distinct offence, by allowing three 
charges of three distinct offences of the same kind and committed within one year of each other to be tned at 
the same time, but this does not mean that, if at one time or within one \ear a man commits fifty distinct 
offences of the same kind, he shall not in one day be prosecuted for more than three of such offences This ii 
clear from illustration (d), s. 233 This section simply places a statutory limit on the number of charges which 
may legally form part of a Single trial There Is nothing in the section, however, to prevent an accused from 
being separately charged and tned on the same day for any number of distinct offences of the same kind 
committed wiihin the year, s C. 540 s i C. L R. 478. 

4. Offences of the B&me kind” may he In tetpect of different persons,— This is a novel definition 
9b.87l«=ll C. L.R.S22, where It was Ar/d dissenung from4 &. 147 and 18S3 A. W. H. at pp. 12 and 39, that the 
words « offences of the same kind,” are not limited to offences against the same persoa Where a 
public servant dishonestly misappropriated sums of moneys placed m his hands b> three different persons 
on three different occasions in one year, httd, that the offences of which such person is accused being the 
dishonest misappropnation of public moneys (for they lost their pnvate character on coming to the hands of the 
accused) sucli offences were " of the same kind,’ and that such person might be charged with and tned at on« 
trial for all the offences, 7 A. 174 (F.B ) j 17 Cr L d. 479. S 234 is not limited to cases were the offences have 
been committed against the same person, 2 pat L. J. 209. It applies where the complainants are different 
persons, but must be used cautiously, 19 C W. N. 557. See also Ratanlal 331, where it was A«/dtbat an accused 
charged with two offences ot the same kind within the definition of sub^ec. (2) of this section, was nghtly tned 
for both the offences at one tnal, although the offences were commuted against different persons. See also 
5,C. U J.149»13C W.N.S07, 41 0.66; 43 C. 13; 33 A. 497; S3 A. 493 where 4 A. 147 was overruled. 

11 C. 77. H. 1118, where it was held that the joint tnalot three distinct complaints of three distinct complainanu 
though against the same is illegal, and also 13 C. W. N. 416s«9 Cr L. J. 277. 

9. Offences net of the same kind.— Charges of adultery and bigamy ore not of the same Lind and 
being distinct offences, cannot be tned at one tnal. Ratanlal 4. Murder and voluntarily causing hurt are not ot 
the same kind, 11 A. L. J. 183»14 Cr. L. J. llSand sooflencesunderss ]67and46s,l P C, are not of the kind 
8 C. 490. Falsification of accounts, s 477 A, I P C , is not of the same kiod as a criminal breach of trust, s. 409, 

I P C , 80 U. 328. Where at the same tnal an accused person was charged with two offences under & 178, L P C , 
and two offences under s 179, I P C, held, the case was not governed by this section and there was no 

I P C,S011.b28. Where at the sametnalan accused person wascharged with twooffencesunders 178,1 P C 

misjoinder, 35 C. 161, See also 13 C. H. N. 804 « 9 Cr. L. J. 14t. See Note 14 to s. 233 at p 648 and 649 oi 
other examples As to theft and subsequent retention by another not being offences of the same kind, tee 
91 C. V. N. Ill See also 10 8. L. B 192. 

e. Where charge bad for multlpUelty— offence* nuconnccted with each other— Where the accused 
was charged with threatening more than three persons with injury if they did not pay him bribes or with 
instigating the obtaining of bribes from more than three persons and was tned at one tnal on such charge 
/f'W, the charge was bad for multiplicity and that the tnal was JO imntraveuuon of this stcuon, Weir If, 299; 

II C. W. H. 1128. Thejoinderof six charges —one under s 201,1 P C , and tvrounders 193 I P.C relatinglo 
a report and evidence about the death of one person, and simitarly three charges relating to a report and 
evidence about tlie death of another person— is illegal, 14 Bar. L. R. 242 (F.B.) = 4 L. B. B 294=»8Cr. 
L.J. 497. A woman being a member of the danang girl caste, obtained possession of a minor and 
employed her for the purpose of prostitution , she subsequently obtained in adoption another minor girl 
from her parents, who belonged to the same caste, bhe and the parents of the second girl were warged 
together under ss 372 and 373 of the Penal Code The chaqtes related to both girls Held that the two 
charges should not have been lined together, 12 U. 278; 11 C. W. N. 274 See also 30 A 331 ; 4 L B R. 
313 (F. B.). Where if/ was charged with three separate acts of criminal breach of trust and B with abetment of 
those acts and also in the alternative under ss 411 and 380. 1 f C, in respea of a document said to hive been 
found in his house which had no connection whatever with the diarge of criminal breach of trust and M made 
a lull confession implicating B therein, and it was consequemly taken into consideration against him held tlwt 
the joint tnal of the 2nd accused was bad and that it prajudiced the case against £ on the second charge ns Ae 
confession of M was used against him and treated as a very substantial part of the evidence in support of the 
second charge. 8 C. W N. 294 The accused persons were tried upon twenty-seven charges, comprising 
the offences of theft abetment of iheft, and receiving stolen property in 1872 73 similar offences in 
1873-74 and 1874 75 the giving Tnd receiving of gmtifiiations (to and by public servants in 1874 75, and 
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^^AU) Ihc i%linc.'\tion nml nlictmcnt o< IiW cNiJeoce In I87jt, One of Ihc acca*5ed was convlcietl <in 
tw hcaJs ot diafRc and the rest nequiued. Utti, on appeal, that the trial was .irrcRular under s ’ ii 2 
Act X ol 1872; and so would be the hearing olthe a|>pcal Tlie High Court, however, heard the appeal 
in n-'pect of o^cnecs In 1871 7^ only thfc charge In respect of which waa as follows (That jou between the 
Slsi October, 1 874 and 50th October, 1 87S, did commit theh ol certain property, vbr^ 27,524 khandii of wood, or 
thereal>oms,lw»ng the propert) of Government, from the Government forests of the villages, eic, in the Koinba 
Collcctonte, and ha\c thereby eommitterlan oflentx punishable under s 379 I P. C), it appearing that this 
course* did not prejudice the accused persons wlm hadlieen fully and fairly tried for ilhose oQenccs, IB #|0. 
Set also 8 C. iSOandBSl, and now 5rr23)I. 61 (P.C.). In 4 Bam, L. R. 4(0 L was tned at one trial on a charge 
under s. 471 I P C,, Inrepectol one document, a charge under s. 4S'<, I P C., In respect of another undone 
charge under s. 477 A that the trial \i as Illegal The last mentioned offence not lielng of the samekmd 

as these mentioned in the other two charges, ought to have been tned scpvalcly See 41 P. R. 19i7 Cr. i 

Scacnl accused persons were tned at one tnal for offences under s. 197 and 325 1 P C., commuted on 
24th January, and for offences under 6. 147, 323 and 342 1 P C, committed on the 25th of Janoarj Ar/rf that 
tlie whole tnal was in%*alid and mast be set aside because ss. 234 and 239 of the Criminal Procedure Co<le 
cannot be combined, 48 A. 84. i 

7. Whither more than three falilfleatlonaot aceoBut can be Jolaed together la one charge &od 
tried?— Each act of falsification of a book Of account amounts to a separate offence s 477, I PC, and 
an accused person can only be charged with and tned atone trial for any number of offences of the same kind 
not exceeding three commuted within the space of one year The explanation appended to a. 477 A, does hot 
purport to oierride this section, 28 C. 860. When a person who was sent op for trial under s. 477*A, I P. C. 
was charged with having wilfully altered and mutilated certain accounts between the years 1907 and 1909 and 
the etidence showed that the subject matter of thecharge was practfcally the senes of entries in certain sets of 
books. Held the charge was bad for misjoinder, 32 JU 87 ; but if the se\ eral false entnes are made m the course 
of one transaction a count charging six separate fabificattons of account is illegal, (1912) U. V. N. 845 ait IS Cr, 
li.g.S31. Set also 40 C. 318. A series of alterations in accounts made to cover a defalcation might all be 
charged in one charge and they are not distinct offences commuted by an accused person merely by reason of 
the fact that he makes more than one false entry to cover one defalcation. But the fabe entnes m that case 
can only relate to one defalcauon It ts Impossible to take a senes of fabe entnes refemng to three different 
defalcations in one charge, or to try a whole senes of falsified accounts in one charge. 41 C. 723. 

8. Faltlfieatloa cf aceoeat aad breach of Crost are dbtlaet offentes —When a person is tned for 

cnminal breach of trust m respect ot seventeen sums of moneys received by him between I6th March, 1901 and 
8tli May , 1901, and he was al^o charged wnh seventeen fabihcutous of account under s 477 A Held, the tnaj 
was illegal and the conviction was Muasbeil 4 Bom. L. R 433, 2 P. R 4908 y 29 C 880, 30 K 328 , \t9lt) 2U, 
W. N. S3S = 13Cr. L J. 21,30 A 381, 32 A 87 ; lO Cr L J.313 (A); 12 Bom. L R. 228 =.11 Cr. L. J 337, 33 A. 88 
and irr Note It to s 222 5^^2/BoinC.R 1343 r, 

9. CBees of % 222 oa this teciioa — This section must be read subject to the sfieaM provision of Sub- 
sec (2) to s 22J. 5>r 27 A. 69 , 24 A 294, 33 A. 38but.rrr l3Bftm. L. R.226 =>11 Cr. L.4.337. Where there have 
been defalcations in the course of twelve tnonihs in respect of different items, then the Court can try a man m 
resjiect of three offences by selecung different iteins, combining these items into one lump sum, and making 
the selection so as to get at three sums, the appropnation of each constituting an offence by iu>elf S 222 (2) 
modifies the general rule, lliat at a Pial certain particulars must be given in the charge as to charges of criminal 
breach of trust, but does not restrict in anv way the scojie and object of s 234 12 Bom L R 226 « 11 Cr. L. J. 
337. See Notes under s 403 

10. Embezxleme&t of a gross sum b only one offence within the meaning of thbeection —See Notes 9 
and 10 to s. 222 

11. Single charge saffiilent In easts of embezzlement.— 5‘re Notes 8 and 9 to s 222 

12. The word ‘offences’ not to bo extended to mean thrSe separate series of offences each set 
forming a tingle transaction —Where the accused was charged and convicted at one trial for (a) forging (s. 467), 
three cheques on three different dates, (5) chening (a 420) ihe bank by cashing the cheques on the said dates, 
and (cj falsifying account books (s. 477 A) in the course of the commission of the said forgeries and it was 
contended that s. 235 rouit be read with this section and underthetr combined effect, the three forgeries arid 
the lets closely connected with each of the forgenes could be rightly tned at one tnal H'ld fo'lnmng 25 M. 
81 ,*».C.)tliat the trial wis bad. The word offence m this section cannot be held to mean not only the three 
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, 3. Object of section to provide stmtatory ItmU to namber of charges at single triaL— 'This sectibn 

modifies s. 233 which requires a separate charge and a separate tnal for every distinct offence, by allowing three 
charges of three distinct offences of the same kind and committed within one year of each other to be ined at 
the same lime , but this does not mean that, li it one time or within one sear a man commits fifty distinct 
oflencesof the same kind, he shall not m one day be prosecuted for more than three of such offences This is 
clear from illustration (d), s. 233 This section simply places a statutory limit on the number of charges which 
may legally form part of a Single trial. There is nothing m the section, however, to prevent an accused from 
being separately charged and tried on the same day for any number of distinct offences of the same kind 
committed within the year, 3 C. 840 ss« 1 C L. R. 478. 

i. ** Offences of the same kind” may be in respect of different persons.'-This is a novel definition 
9 b. STi s= 11 C. L. R, 522, where it was held dissenung fmm 4 A. 147 and 1BS3 A. W. K. at pp. 12 and 39, that the 
words ” offences of the same kind," are not limited to offences against the same person. Where a 
public servant dishonestly misappropriated sums of moneys placed in his hands by three different persons 
on three different occasions in one year, held, that the offences of which such person is accused being the 
dishonest misappropnation of public moneys ffor they lost their private character on coming to the hands of the 
accused) such offences were “ of the same kind,” and that such person might be charged with and tried at one 
trial for all the offences,? A. 174 ^F.B) *, 17 Cr L J. *79. S 234 is not limited to cases were the offences have 
been committed against the same person, 2 PaL h. i. 209. It applies where the complainants are different 
persons, but must he used cautiously, 19 C. W. K. 537. See also RaUnJal 331, where it was A/Zrf that an accused 
charged with tw o offences of the same kind within the definition of sub-sec. (2) of this semion, was rightly tried 
for both the offences at one tnal, although the offences were committed against different person-s. See also 
S C.L. J.IW — 13C. W.K.607 J 41C.66} 43 C. 13; 33 A. 497 ; 33 A. 439 where 4 A. 147 was ovemiled. ButlKf 
11 C. V. N. 1128, where it was A</iilnt the joint tnal oi three disuuct complaints of three distinct complainant* 
though against the same is illegal, and also 13 C. W<N.<l3>s9 Cr !<. A 277. 

8. O0«nr«s not of the same kind.— Charges ot adultery and bigamy are not of the same kind and 
being distinct offences, cannot be tried at one tnal, Rataalal 4. Murder and voluntarily causing hurt ere not ot 
the same kind, 11 A. L J. 183 « li Cr. L. J. il6 and soofiences under ss. 167 and 46d, I P C, are not of the kind 
8 C.430. Falsification of accounts, s. 477 A, I P C.isnot of the same kind as a criminal breach of trust, 8.409, 

I P C, 20 11.323. Vvhete at the same tiial an accused person was charged with two offauces under s. 178, 1 P C , 
and two offences under s 179, I P C , held, the case was not governed by this secuoo and there was no 

I P C, SOU. 329. Where at the sametnalan accused person was charged with twooffences under s 178,1 P C 

misjoinder, 33 C. 181. See also 13 C. W. N. 804 «s 9 Cr, U J. 147. See Note J4 to s. 233 at p 648 and 649 m 
other examples. As to theft and subsequent retention by another not being offences of the same kind, see 
2iaV.R. 111. also 10 & L. R. 192. 

6. Vhere charge bad for multiplicity— elfencta nncoBneCted vilth eath cthw —Where the accused 
was charged with threatening more than three persons with injury if they did not pay him bribes or with 
instigating the obtaining of bribes from more than three persons and was tried at one tnal on such charge 
A/'M the charge was bad for mulcipliafy and that the tnal was in conizaveniion of this secuon, TSelr 11,299} 

II C. Iff. N. 1123. Thejoinderof six Charges, —one under s 201,1 P C , and twounders 193,1 P C relatmgto 
a report and evidence about the death of one person, and similarly three charges relating to a report and 
evidence about tlie death of another person — is illegal, 24 Rat. L. R. 242 ^P.B.)«=4 I*. B.B 294 = 8Cr. 
L.J. 497. A woman being a member of the danang girl caste, obtained possession of a minor and 
employed her for the purpose of pnasticution , she subsequently obtained in adoption another minor 
from her parents, who belonged to the same caste. She and die parents of the second girl were ^arged 
together under ss 372 and 373 of the Penal Code The charges related to both girls. I/'ld that the ti^ 
charges should not have been itned together, 12 M. 273; 11 C. W. H. *74. See also 30 A. 35! ; * • 

). Where A/ was charged with three separate acts of cnmiual breach of trust and & with abetment 
those acts and abo in the alternative under ss 4!l and 380, 1 p C , in respect of a document said to hsve be^ 
found in his house which had no connection whatever with the diarge of aimmal breach of trust and A/ ^ade 
a full confession implicating li therein, and it was consequently taken into consideration against him, h^ld that 
the joint tnal of the 2nd accused was bad and that it pr^udiced the case against S on the second charge is the 
confession of pj was used against him and treated as a very sulistanUal part of the evidence lO support of the 
second charge, S c W N 29< The accused per>ons were tried upon twenty seven charges, comprising 
the offences of ihett nbetm^m of iheft, and teceiving stolen property m 1872 73 similar offenceg m 
1B73-74 and 1874-75 the ^umg snd receiving ol gratifications tto and by public servants in 1874 75, and 



or TUI ClIAKt I 


•^73 


2<4j 

hnaUj ihe filncxtion aivl al-ctmtnt of IiIm cvtilcftce In 1878 One of the nccmcd was cfn\lctc(l «5n 
two hcajs o! diargc and ihc rest acquuted. tUU on appeal Ihsl the tml was irrcfrular tinder s. <S2 
Aa\ofl872 anlso would l»ethc hcannj; olthe atpcal Tlie High Court however heard (he appeal 
m Ttspect of o^cnert In I87l only the ch-irpe In respccl of which tm a« follows (That you between the 
31sV October 1874 and 50th Octol^er 1875 iTid eomntU thch of certain property rfr, 27,524 of wood or 

ihereabonts I’emg the propert) o! Goaomment from the Goaemment forests of the villages etc. In the Kolaba 
Collectonte. and ha\ethemb> committetl an ofTcrtct punistwble under s. 379 I P C) it appeann^, that this 
course did not prejudice the accused persons wIk> hadl«cn fully and fairly tried for those o^enecs, Ifi 610 
&r alsoBC. iSOandSSI, and now trelSH 61 (PC.) tnBBam L R 410 ^ was tned at one trial on a diorgc 
under s. 471 I P C, inrepectof one dexumem n charge under s. 458,1 P G In respect of another und one 
charge under s. 477 A //rW lh.at the trial was illegal The lost mentioned offence not l>eing of the same kind 
as these mentioned In the other two diarpes o«i,ht to have been tn«l separately R.l9>7Cr l 

ScNcral accused persons were tried atone tnal (or c^ences under s. 197 nnd 325 I P C commlitetlou 
24lhjanttary and (or offences under s, 147 323 and 312 1 I C committed on the 2ath of January held that 
tl e whole trial vras ina-alid and mast be set aside because ss. 234 an 1 230 of the Cnmmal I roccdure Corle 
canuot be combined, 46 A.6L 

7 Vbather tnara than three (alilfleationaot aeceant ean be Joined together in one charge and 
tried7~Each act of fahtficntion of a book of account amounts to a separate offence a. 477 I P C. and 
an accused person can only be charged w Idi and tried atone uial lor any number of offences of the same kind 
oot exceeding three commuted within the space of one year The explanation appended to s. 477 A does not 
purport to ox erride this section 26 C 960 When a person who was sent up for trial under s. 477 A 1 P C. 
was charged with basing wilfully altered and mutilated ceruin accounts between the years |907 and lOon and 
the exldence showed that the subject matter of the charge was practfcally the senea of entries in certain sets of 
books. the charge was bad for misjoinder 32 A 87; but if the seaeni false ciunes nre made in the course 
of one transaaion a count charging sisseparatefalificationsof account is illegal (1913) U ff N fi49iaiSCF. 
L.J 291 See also 40 C. 318 A senes of alterations in accounts made to cover a defilcatton mi^ht all be 
charged in one charge and they are not distinct offences committed by an accused person mcrel) by reason of 
the fact that he makes more than one false entry to cover one defalcation But the faUe entries in that case 
can only relate to one defalcation It is impossible to take a senes ot false entnes referring to three different 
defalcations in one durge or to try a whole senes of (abified accounts in one charge 41 C 733 

6 Falilfleatlon of aceoaat and breach of trust are dUtlnet olTen ei '—When a person istnedfor 
criminal breach of trust in respect oi seventeen sums of moneys received by him between I6lh March 1901 and 
sUi May 1901 and he was al-o charged with seventeen fabiticn lo isof account under s 477 A //rWthetnaj 
vas illegal and the conviction was qi ashed 4 Bom LIt 433, 3 P R 1909 , 24 C 960, 30 H 333 , (1911) 2 M. 
W M S39«l3Cr L 3 2t , 30 A 39t | 32 A 97 iB Cr L J 313 (A); 13 Bom L R 326«ll Cr U J 337; 33 A 86 
and sec Note 1 1 to s 22. See 27 Bom C. R 1343. 

9 Effect of • 233 on this section —1 his section must be read subject to the special provision of sub 
sec ( 2 ) to « 222 . 5«27A 69 24 A 394, 33 A 36 but iBBorn U R 236 = 11 Cr L J 337 Where there have 
been defalcations in the course ot twelve months m respect of different items then the Court can try a man m 
respect of three offences by seleciing different items combining these items into one lump sum and making 
the selection so as to get at three sums the appropriation of each consUtuiing an offence by luelf S 222 ( 2 ) 
modifies the general rule that at a trial certain particulars must be given m the charge as to charges of cnmmal 
breach of trust but does not restnet in any way the srope nd object of s 2J4 12 Bom L R 325 11 Cr L J 

337 See Notes under s 403 

10 Embezzlement ot a gross sam is only one offence within (he meaotog of this section ~See Notes U 
and 10 to s. 222 . 

11 Single charge snfarient In eases ot embezslement —See Notes 8 nnd 9 to s 222 

13 The word 'offences* not to be extended to mean thrCo separate scries of offences each set 
forming a single transa tlsn —Where the accused was charged and convicted atone trial for (<i) forging (s 4(17) 
tliree cheques on three different dates (6) clieating(s 420) the bank by cashing the die jues on tl e sal 1 dales 
and {£) falsifying account books (s 477 A) m the course o! the commission of the said forgeries nli I It was 
contended that s. 235 must be read m ith this section and under their combined effect tl e ihri,e for;.erlcs ml 1 
the acts closely con icaed with each of the forgeries could be rightly tried at one trial // Id fo huln/; 39 M 
61 c.)that the tnal wasbad. The word offence in this settion cannot be lield to mean not only the tl rre 
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oflences mentioned tliere, but aKo every act in itself an offence, which is so connected with each of Uiose 
offences as to form part of the same transaction as each offence, 2 P.B. ISOS/o/Zoa/^rf in 80 M. 328} 32 A 219 
See also 4 Bom L B. 433 and Note 19 to s. 233 ^ 

I 13. Foor charges la respect of two offences under ss, 13i>A. and 153-4, I. P. C.— The accused 
was convicted of offences under^ l24 A and |53-Ao{ the Indian Penal Code in respect of each of two articles 
-that appeared in hiS newspaper The Magistrate, who tried the rase, had framed a charge, with two heads 
-one bearing on each article, and each head mentioned that the accused was punishable under ss 124 A 
land 153-A for publishing the article It was Contended on behalf of the accused that the tnal of four offences 
At one tnal was illegal J/eld, that the tnal was pot bad as there had been no misjoinder of charges. Per 
Chanda varkar, ]—* It IS tnie that the Magistrate framed two charges, one with respect to each of the two 
articles. But in each charge the offences are mentioned as l)eing those punishable under ss. 124 A and 
153-A,1 C P, so that the accused had distinct notice of the charges be had to answer, and he could hardl> 
have been prejudiced by the somewhat informal mode in nhidi the charges were drawn up The defect, if 
any, was no mote than a mere trtegvilarity, cured by the provisions of s. 225, S3. B 77 } 33 B. 221 and see Notes 
1 and 19, to s 223 ’ 


14. Frocedore— when offences similar it is nndetlrable that each should be tried separately.— An 
accused person commuted thirteen offences in the course of two months ITie Magistrate, who tried him 
summarily, convicted him and sentenced him to two months rigorous imprisonment for each offence. The 
High Court pointed out this course, though not illegal, to be undesirable, and suggested that the accused might 
have been tried and convicted vn one trial of any three of these offences, and sentence of six months’ impHsoiv 
ment passed for each of those offences, such sentences running concurrently —A/ad // C/Vti, 10th August 
1&S6 See Note 2 to s 233 


235. (1) If, in one senes of acts so connected together as to form the 
one offVnce"'^'^* transaction, more offences than one are committed by the same person 

he maj be charged with nnd tried it one trial for, every such offence 

(2) If the lets alleged constitute an offence falling within two or more separate definitions 
of any law in force for the time being by which offences are defined or punished 
OSence falling with* person accused of them may be charged with and tned at one trial for 
Intwodefinmon, ,„ch ofience. 


(3) II several acts of which one or more than one would by itself or thcmselies 
Aas constituting constitute an offence, constitute when combined a different offence, the person 

‘ one offence but con accused of them may be charged with, and tried at one tnal for the offence 
bined''^a"^^^diffCTent constituted by such acts when combined, and for any offence constituted bv 
offence any one, or more, of such acts 

(4) Nothing contained in this section shall affect the Indian Penal Code, section 71 


JUustrottons 


to sttb-sechon ^i)- 

(a) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C a constable 
ID whose custody D was A may be charged with and convicted ot offences uuder ss 225 and 233 of the 
Indian Penal Code also 31 M. 43 for joint tnal of offences under ss 183 186 355 and323, 1. P C). 

{A) A commits house-breaking by day with intent to commit adultery, and commits m the holt^e 
so entered, adultery wither wife yf may be separately charged with and convicted of, offences underss. 434 
and 497 of the Indian Penal Code 

(c) A entices 1 , the wife of G away from C with intent to commit adultery with b, and then 
commits adultery with her A may be separalely charged vwdi and convicted of offences under ss 49« 
and 497 of the Indian Penal Code 

Id) A has m his possession several seals Rnowing tliem to be counterfeit and Intending to Use tJicni 
for the purpose of committing several forgeries punishable under s 466 of the Indian Penal Code A mav 
%epataie\y charged vjiih and convicted of, the possessKWi of each seal under s 473 of the Indian Penal Code 

(e) WiUi intent to cause injury to .,4 institutes cnminal proceeding against him, knowing that 
there 1* no Just or lawful ground for such proceeding and also falsely accuses B of hav mg committed an offence 
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knowing that there is no just or ground lor sudiclnrgo. W nns Iw stptratclj cliargcd wiUi.imil con 
Mcted of two ofTences under ii. 311 of the liuHtn I'cnalCode 

1 1 /t vruli intent to cause Injury to ff, tahely accuses htni of having committed an offence knowing 
that there is no juSt or law-ful groimd fot such charge. On tlic trial W gives false evidence against J?, intending 
therebj to cause U to lie convicted of a capital oflencc. A maj be sepaniely charged with and convictwl of, 
ofTences under ss. 211 and im of the Indian 1’cn.ri Code (7 W R fl9{ 8 C. 718 j 10 B 831). 

Cf) A, wiOi sU others comnuw the offences of nstlng griexous hurt and assaulting a public servant 
endcixtmnng in the discharge ot his duty as s«ch to suppress the riot A ma> be "Cpantely c!nr^,ed with and 
<on\icteilof offences under ss. 147 325 and 152 of the Indian Penal Code. 

(Aj A ihruatens B Cand D at the same time with injury to tlieir persons with intent to cause alarm 
to thena. W rruy l>e vcparalcl> dnrged xviili and convicted of, each of the thrcL offences under s. S06 of tlic 
Indian Penal Code. 

The separate charges referred to m illustrations (n) to {A), rcsjwctuelj ina> Ijc trieil at the same time 

to sub-uchan ( 2 )— 

(i) A wrongfully strikes B with a cane. A may lie separately charged with and convicted of offences 
uiuler ss 352 and 323 of the Indian Penal Code 

(y) Several stolen sacks of com are made over to A and B, xiho know they are stolen propert), for the 
purpose of concealing them. A and y? Uierenpoti \otununly assist each other to conceal the sacks at the bottom 
of a gram pit A and B ma) be separatel) cluarged with and convicted of offences under ss 411 and 414 of the 
Indian penal Code. 

(A) A exposes her child w iUi tlie knowledge tli it she is thereby likely to cause its death. The child 
■dies in consequence of such exjiosure A ma> be separatel) charged with and convicted of offences under 
8S. 317 and 304 Of the Indian Psiial Code 

(/) A dishonestly uses a forged document as genuine evidence, in order to cunvia B, a public servant 
■of an offence under s. 167 of /ndian PenafCode. Wmaylx. sepanfelyiharged with and coniicledof offences 
under ss. 471 (read with $. 466) and 196of the same Code. 

fo jtt^teel0rt (•!)-> 

(m] <4 comnutb robbery on /?, and m doiiv so voluntarily causes hurt to lilm A may In. sijiaratel) 
.diarged with, and convicted of offences under ss,. 323 392 and 394 of the Indian 1 enal Lode 

Notes.— B. 71, 1 P C.| IS as follows — 

/.tmtl of pumihmenl of offence made up of several offeuees —Where anything which is an offence i<) 
nude up of parts any of whidi pans is itselt an offence the offender shall not he juimshed with the jiunishment 
■of more than one of such of his offences unless it be so expressly jwovided. 

Where anything is an offence falling withm two or more separate definitions of any Lw in force for the 
time liemg by which offences are <lefjned or punished or 

where several acts of whfch one or more tlian one would by ilselt or themselves constitute an offence 
constitute when combined, a different offence 

the offender shall not be punished witli a more severe punishment than the Loiirt which trie>, him 
could aw ard for any one of such offences 

UlustratwHs 

(a) A gives Z fitty strokes willi u stick. Here A may hive commuted the offence of voluntarily 
causing hurt to ^ by the w bote beaung and also by each of the blow s which make up the whole beating Ii 
A were liable to punishment for every blow, be might be impnsoned for oO years one for each blow Put he 
js liable only to one punishment for the whole beating 

(ft) But if, while A is beating Z V interferes and A intentionally strikes }' here, as the blow given 
to Kis no part of the act, whereby A voluntanly causes hurt to Z A is liable to one punishment for volniitanl) 
causing hurt to Z md to another forthe blow given to y 

I Scope of the section at compared withst.3S andTl, i P C.— This section slioutdbe rva 1 with 
as 3oand7l,I PC Clause (1) ot this section corresponds to tne hrst clause niid cl (2) to the first yurt an| 
cL (3) to the second part of the second clause of s 71 I P C While this section prescribes rules for 
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pleading and the procedure to be followed In the tnM of ofTetices falling Milhm if, pro\i>Joi3<s, « -35 and 71 
I 1' C, deal With the assessment of punishment of tliose offences The application of sub-sec. (1) to thK 
section and of para 1 of s. 7l. l F C i is illustrated hy the &isc m 18 a 442, which approves o\^ A. I2t and 
(overrule 11 C. 319. See also 8 C W. K. 344j 9 W. R. 33| 10 tf. R. 63; 13 W. R. 42, 7 A. 4t4 (F.B.l; 12 C. 493 ; 

, 23 C. 174; 17 B. 280 and 23 B. 706. Sub-secs. (I) and (2; deal with ‘one series of acts so connected together as to 
lorm the same transaction,’ while sub-‘'ec. (3) deals with 'setefal acts.' It is very eisy to raise confusion and 
difficulty by raising quibbles which are made possible by the infirmities of language S 235 must be interpreted 
in T I/roid and commonsense waj when reading the section with s 71 we get a fourfold result. Fmtfy— 
A repetition in the same transaction of several cnminal acts of exactly the same diaracter may conslitute one 
enme eg, a number of Wows on one person, etc., that is a case covered by s 7J, I F C Secondly— h. single 
transaction may give rise to euher— (l) several offences of a different character each complete inilseli and 
distinct from the other eg , criminal breach of trust accompinted b> falslficahon of account— (2J several offences 
oi the same character but affecting different persons, e g, a gunshot which injures two or more persons. 
Such cases come under the first subsec of s 235 Separite sentences must follow, 38 C, 453, Tliirdly—Tbe 
same senes of acts may constitute different offences // may be charged for all, but oni> one offence can be 
reg.'irdedas committed for the purpose of infhciing punisliment, ej', a pen>on who sets fire to a warehoose 
commits offence under ss 43a and 436, I P C Tins falls under ss 2J3(2) and 71,1 P & Fourlify— An za 
initseli an offence may become euher an aggravated form of that offence, or a different offence when combined 
witli some other acts innocent or criminal Here we have a combined offence which as well as its component 
minor offence may be charged tinder s 235 (3) and again s 71 conuoh the punishment. These provisions of 
law must not be donfused with the provisions laid down m s. 35 Separable offences whidi come under s. 71, 

1 P C.. and may be charged under s. 233 (2J and (3) are not distinct offences within the purview of ^ 33 while 
s. 235 (0 seems to refer to disunct offences which are separately punishable See Notes to s. 35 

2. The provisieos of this seetioa are not imperaUre, butenabllog— Tlie accused were charged with 
the offence of house-breaking m order to the commission of an offence arid convicted under & 46b 1 P C, 
though the facts showed, that they also committed theft in a dwelling house punishable under s 380, 1 P C 
//rfi.that the accused could have been tried under two heads of a charge, Batanlal 807 It is not iIFegai to try 
an accused for different offences separately 8 C. 431 , 6 A. 12i , 12 Bom, L. R. 226 , 31 U. 43. The prosecution is 
entitled to ask the Court to go into the whole matter at a single trial, provided It takes upon itself the burden 
of proving that all the facts alleged against the accused forms part of one transaction or otherwise triable at a 
sm^e trial under the provisions of ss i35 tnd 236, 18 Cr. Ij.4. 793 (A), bee Note 14 to 8 234, and Notes 17 and 
16 to s 233 and Note to s 239 

3. Application and object of a 235 (t).— bub-«ec (1) applies to case^ where on some of the facts so 
connected together as to form the same transaction one offence may be charged agiinstan accused person 
and on other facts forming part of the senes of acts another offence may be charged against him. See ill (6) 
to s 403 The sut^section is waf^cable the actvsed ts sought to be chajj^ed with another offence on 
the identicsi facts on which he was charged before with one onence, 36 U. 308 Further, it may be noted 
that this section provides for (^i) pluralhy of acts. 12) plurality of aspects, and (3) organic connection 
of acts with a result differing from the elMnents lliusirations (a) to (Aj treat of pluriHity 0 / ucls committed 
in the course of ons transaction where, tfiougb the goal is one, different acts committed m the course 
of reaching it, form by themselves or m combination with others, different offences, while m illu>trauons (1) to 
(/) though the act is one, >et when seen through dtffirtnl aspects it constitutes more offences than one 
illustration iw) affords an instance where, although there is organic conntelton between the elements 
constitute the offence 01 robbery, the result of their combinnuon is neither the one nor die oUier, * ^ 

irom its component parts , so in such a case it is necessary to charge the accused separately with t le e ements 
AS well as vviih the offence resulung from their combination Tito object ol this section is that 
acts or different parts of the same act consulate an offence, the accused should be charged separately for each 
of sudi offences, so ihat if he is guilty of any one of them he should not go unpunished because he was not 
charged with It ( Vl/jd H C Pra,z<3lH March. 1863). When one act or senes of acts forming part Of the same 
tronsacuon constitutes one or more offences and the accused is charged with one offence onl>, an it is 
V>roved in evidence that he was guilty of another offence, he would go unpunished if the offence is *1^*° ^ 
cognate nature, eg , » complaint was lodged against one O, under ss 499 and 471 I P C .fr , lor the onenc^ 
of dclsmsiion and of dishonestly using as genuine of forged document The alleged forgery consisted in 
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afiixing a false signature to a letter on which tlie charge of defamation proceeded. At the trial he was charged 
under s. 471, 1. T C, but the Magistrate suddenly diaiiged his mind and convicted him under s 499 although 
he was not diarged with that offence, 4 C. W N. 129. This irregularity would hue been avoided if there 
had been a charge also under s. 499, 1 T C. 

4 Significance of the phrase, 'same triRtactlos '—The expression 'same transaction’ used in ss. 235 
and 239, is an expression which from Its veo nature is Incapable of exact definition, and must have been 
advisedly used because it had this quality In IS B. 491, IHkovvoou, J , deduced from the illustration to ss. 233 
and 237 the follow ing tests for the sameness of a transaction ii;, that the offences (1) formed part of a continu 
ous senes of acts Illustrations {a), (i), (c) to s 235 or(2) were committed at the same time Illustrations (</) 
{^)(A),(S)were connected witli the same specific cnmtnal intent. Illustrations («) (/) or (4) are connected by 
the fact that one was committed In the course of the commission of the other, see illustrations (i) and (c) to 
239 , and held that s. 239 cannot be applied to several different thefts committed on different dates and at 
different places by different members of a gang of thieve, who were all out on the same marauding expedition. 
In 27 B. ISS, It was held, the real and substantial test for determining whether several offences are connected 
together so as to form the same transaction depends upon whether they are so related to one another 
in point of purpose or as to cause and effect or as pnncipal and subsidiary acts, as to constitute, 
one continuous action. A mere interval of time between the commission of one offence and another 
does not by itself necessarily import want of continuity, though the length of the interval may be an important 
element in determining the question of the connection between the two Where therefore, the accused was 
charged at one trial (f) under s, 486, I P C, for liaving sold on the 7ih October a number of articles with a 
counterfeit trade-mark (tt) under s. 486, ! P C , for having in his possession on the 9th October for sale a 
number of articles ol the same description and (iit) under s. 484 1 P C., for being in possession of instruments 
for counterfeiting trade-marks, on the 9th October //eld, there was no illegality m the tnalas there was a 
community and also conuuuity of purpose In the possession and sale, the possession of the instruments 
was the cause the possession of the articles and their sale, the effect and both the possession and the sale had 
one Intention and aimed at one result, of deceiving a buyer into purchasing what was not the genuine article 
29 B.4I9 followed the above rulings and imposed the further imitation that ‘ the persons to be jointly tned 
must have been assoaaled from the first in the series of acts which form the transaction ’ and to 80 B. 49 it 
w as held as follows •' According to its etymological meaning the w erd transadxon means carrying through 
and suggests not necessanly proximity in time, so mudi as continuity of action and purpose , a series of acts 
separated by intervals of time are not excluded, provided that those jointly tned have been directed throughout 
to one and the same objectve If the accused started together for the same goal, this suffices to justify the joint 
tnal even |i{ incidentally one of those jointly tned has done an act for which the other may not be responsible 
The foundation for the procedure is the assoaation of two persons concurring from start to finish to attain the 
same end Where, therefore two persons who were jointly m charged a trust fund, earned out their scheme 
of breach of trust by successive acts done at intervals alternately taking tlie benefit}, this circumstance did not 
prevent the unity ot project from constituting the sene> ol acts one iransactfon, ie carrying through of the 
sameobject which both had from thefirst act to the last SOB 49 was/aZ/owfi/ in ISP. W. R. 1903 = 8Cr. L. J. 
73 If a senes of acts are so connected together by proximity of time, community ot criminal Intent, continuity 
of action and purpose or by the relation oi cause and effect as to constitute, in the opinion of the Court one 
transaction, then the accused may be diarged witli aud tried at one trial for every offence commuted insudi 
senes of acts It would also include such subsidiary acts as would make the co-accused parheeps cnmtnts or 
an accessory after the fact. If more persons than one are accused of different offences in a senes of acts so 
connected, Uiey may be tned together, 18 L R 78=s8Cr.L.J 191. Theword transaction m sub-sea (1) 
suggests not necessarily proximity in time, so much as continui^ of action and purpose (30 B 49atp 84), 
it IS not necessary tliat the act should have been committed all on the same occasion but it is sufficient that 
though sep — ited by a distinct interval of time they are closely connected by continuity of purpose or progres 
sive action towards asingle object. Thus where the pnsoner, forthe removal of a cart he had stolen broke 
into the cattle-shed of a neighbour of tlie cart-owner, took out two bullocks and drove off the cart to a ceruin 
place for selling thesame, heldxht two thefts constituted parts of one transaction within the meaning of this 
section and the circumstances of the thehof the bullocks prefaced by house-breaking, essential to the pe'petm 
uon of the entire offence, could make no difference and that the two offences were therefore nghth tri-' 
together as unmistakably forming parts of one single transaction, 2 N. Ki. R. 14Ts= 4 Cr L 3.420 (where 27 B 
133 { IS B.49t } 16 6. 414;2S U. 61 and 19 C.P. L. R.S3, are rr/i?/Tfcf \V'here the accusation againsta Ui- 
accused persons is that they canted out a single scheme successive acts done at intervals, but ih-re was 
37 
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completete unity of project and the whoie seriesi ot acts were so linked together by one motive and design as to 
constitute one transaction within the meaning of s. 239, a joint tnal is not onlj legal but is demanded in the 
interests oi public time and convenience, 14 Born. L.K. 972 = 1 Boro. Ce. C». 216=13 C?. L.J. 833. Proximity of 
time between acts does not necessarily consniute sudi acts parts of the same transaction, 5 Bur L. T. 101 = 
13 Cr. b. J. 485. In 33 M. 802, Anoi/R RRHt«, J , ducussed the meaning of the phrase ' same transaction ' ‘The 
idea conveyed by the words ‘same transaction’ seems to be obvious enough and it may be doubted 
whether it can be compendiously expressed m simpler and dearer language, and generally speaking there 
can be very little difficulty in arriving at a proper conclusion in a concrete case. Tor instance in ihi-* ca^e 
what IS said to connect the different acts charged into one transaction js the allegation that these acts were 
committed by the six accused in pursuance o! a systematic scheme ior defrauding those members oi the 
public who joined the fund If thi-s contention were sound then if the company was carried on for 10 or 20 
years and a hundred acts of embezzlement were commuted duniig that penod, the accused would be liable 
to be tried for all the offences. Obviously this cannot be the scope of s 235 No doubt proximi^ of ume any 
more than unity of place is neither a necessary nor decisive lest of what constitutes the same transaction, 
though such proximity often lurmshes good evidence of the connection which unites several acts into ore 
transaction [tee 28 M. 125) I think, the effect of the decisions in 2T B. i35 5 30 B. 49 5 15 B. 491 5 16 B. 414 is that 
community of purpose or design and continuity of iction are essential elements of the connection necessary 
to link together different acts into one and the same transaction In such cases the acts alleged to be con 
netted wi^ each other must have been done in pursuance of a particular end m view and as accessory th'‘reto 
or perhaps as suggested by the arcumsances m which the acts in pursuance of the ongmal design were done 
and m close proximity of time to those acts But mere community of purpose is not suffiaent, there must also 
be continuity of action. For it may happen that an act is done with a particular objective jd view but the 
ffnal aim is abandoned for some time and pursued afterwards For instance supposing a man forges a 
document with a view to cheat a cenain individual and then foregoes his intention for two years and afterwards 
reverts to his original intention and uses the document for the original purpose he had in mmd when he 
committed forgery, it would be difficult to say In such a case that the offences of forgery and 0 ! cheating by 
means oi the forged document were committed m the course of the same transaction. As regards the com* 
mumty of purpose it wou'd be going far to lay down that the mere existence of some general purpose or 
design such as making money at the expense of the public is sufficient to make all acts done with that view 
part of the same transaction If that were so die results would be startling , for instance supposing it is 
alleged that A for the sake of gam has for the last 10 years been committing a particular form 0 ! depredation 
on the public vtz , house-breaking and theft in accordanee with one consistent systematic plan it is hardly 
conceivable that he could be tried at one tnal lor all the burglaries he committed m the 10 years The 
purpose in view must be something particular and definite sudi as where a man with the object of mis- 
approprialing a particular sum of money or ol cheating a parucular individual of certain amount lalsifies 
books of account or forges a number ot documents’ In this case six accused were charged as Directors of a 
Provident Fund with having committed breaches of trust m respect of three sums of money alleged to belong 
to the Company, ViS , Rs 679 between 30th Septhmber, 1903 and 25th March, 1906, Rs 4 639 between 2 ?th 
March,t906 and25th March, 1907, andRs 5226 between 25th March, 1907 and I 8 th Septemper, 1907, the mis 
appropriations thus covering a period of nearly two years The 4th and 6 lh accused were also charged with 
having falsified accounts by making two false entnes on two dates and these two and the 1 st accused with 
having falsified another document on another date. The 6 th accused was further charged with dieating two 
persons once on the 6 th Marchaodthe otberon tbe2Dth March Thoseamong the six who were not charged 
with the substantive offences of falsifications of accounts and cheating were charged with having abetted the 
commission oi those offences All the accused were acquitted ol all charges relating to falsifications of accou it 
and cheating, but were convicted of the offences of cnnunal breaches of trust The joinder of charges was 
attempted to be justified that the Provident Fund was a bogus concern and the object with which it was set 
on foot by its promoters, the six accused was to defraud the public, various offences charged against them 
came within the purview of s 235 (Jk J/e/d the tnal was void " ai ivt/xa," 33 M. 502. Mere interval of days will 
not disturb the oneness of the transaction nor necessanly the fact that different sets of persons were engaged 
on different occasions But if the aim of the accused on tiie different occasions is directed towards effecting 
diflerent purposes, the transactions are different, 28 V. L, J,897 = 16 Cr. L. J. 324 In deading whether offences 
are so connected as to form one and the same transaction, the determining factor is not so much proximity 
In time as continuity and community of purpose and object, 19 C. W. N.672=ll C.L. J, 193 = 16 Cr I*. 3. 3 Sff 
also 17 O C.276 = 15Cr. L 3.6(3; 19 A. L. J. 392 M H. L. 3. 308 «= 49 M. 74 
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(fl) Uhtthtr the ncU alleged eomhlute the same transaction u a gueslion of fact —In each case 
u IS a question of fact whether the acts arc so conneaed together as to form part of the same transaction 
and the word transaction should be read in the ordinary sense of a completed act, 7 M. I<.T. 3S7 1910 M. W. N. 

511 B 11 Cr. L. J. 291 A comprehensive formula of universal application cannot be framed regarding the 
question whether two or more acts constitute the*‘M»>ie transaction the circumstances which must bear 
onits determination in each Individual case are prosimity of time, unity or proximity of place, continuity of 
aaion, and community of purpose or design, 42 C. 957. 

S. Cases whire facts held not to form one transaction.— (a) Where several accused more than five 
in number obstructed the execution of a Civil Court decree and after holding a consultation, all of them with 
exception of one or two proceeded to the Kutcherrj of the decrceholder in order to beat his son and the 
Tahsildar and took the Tahsildar to the judgment-debtors house where they had obstructed the execution of 
the deaee and there assaulted the Tahsildar , held, that the two occurrences, one of obstructing the execution 
of the deaee, and the other of assaulting the Tahsildar, did not form one transaction and that the accused 
could not be tried at one tml on charges ansing out of both the occurrences, 13 C. W. H. 1113 « 10 Cr. L. J. 452, 
but compare 6 H. L. T. 17 11 Cr. L. J. 30. Where the accused were charged with having entered the house of 

the third prosecution witness with a view to coerce the deceased person and his brother to deliver certain 
promissory notes and receipts, and later in the evening obstructed the complainant's party when they proceeded 
to prefer a complaint in regard to what the accused did In the morning, Ar/rf, that the accused cannot be 
charged together for their action in the morning and in the evening m one and the same tnaL The joinder 
amounts to an illegality and cannot be cured by the application of s 537, 28 M. L. J. 397 = iS Cr. t J. 823. A 
joinder of charges under ss. 434 and 323, 1 P C is not warranted by s. 235 especially where the offence of house- 
trespassis clearly distinct from asubseqiient attack on the complainant while on his way to inform the Police, 
2 referred to , S Bar. L. T. 101 b 13 Cr. L. J. 485. .SreNoteS unders 239 

(4) Misappropriation and —Where an accused was directed to cash a cheque and pay the 

proceeds to a Railway Company for freight and lake delivery of certain goods and the accused cashed the 
cheque and misappropriated the money and thereafter on a different day fraudulently induced the Railw'ay 
Company to deliver the goods and was charged and tried In one trial under s. 408, |1 P C, for aimmai 
misappropnauon and under s. 420, 1 P C, for cheating the Railway Company Held that the trial was bad for 
misjoinder, as theoffences were not committed in the same transaction, 13 C. W. N. lD89ssl0 Cr. L J. 477. 

{e) Joinder of a charge under s 406, 1 P C (criminal misappropriationX in a trial under s 307, 1 P C., 
« A. L.3. 697. 

(</) Ss 3 aud 4 of the Gamhting /#c/— The keeping of a gambling house (s 3 of the Gambling Act) 
and being present in it at the time of a Police raid cannot be said to be part of the same transaction, 35 P. P. 
1914 

{e) Murder and causing disappearance of evidence of wwrrffr —Charges under ss 302 and 201, 1 P C, 
cannot be combined, Weip II, 801, where 8A. 232 and 22 C 633 are referredto IIP.R. 1913 ButJ« contra 
ii L R.73 = 8Cf.L j 191, 48 L R. 174 = 11 Cr L J 731. Sie also 20 C U. N 166 

{f) Murder and grievous hurt in removing dead body — Murder and causing grievous hurt caused 
ID removing dead body cannot be tried together, 10 P. F 190$ = 4Cr L J 285 

' is) Kidnapping a minor, wrongful confinement and assault on mother— WhtK M formed an 
intimacy wath H, a widow, who took to living openly m it/ r house and // j relations attacked the house of M, 
beat him and his brothers and earned off //^and were convicted unders. 452, 1 P C , and two years later they 
were again diarged under s 363 I P C, for carrying off and secretly confining H held the previous 

I ( I ■ • ■ • I 


and assault did not constitute a senes of acts, so conneaed as to form one transaaion, 26 M. 454; 27 C. 
1041 (F.B ). 

(A) Manufacturing, etc , and attempting to render fit for human consumption denatured spirit, Bengal 
Excise Act P’0/1909— The aas of manufaaunng tbeexasable articles seized and brought into Court bottling 
it possessing it selling from time to time vanous offier articles not before the Court and of attempting to 
render denatured spint fit for ‘human consumption 'do not constitute the same transaaion, 41 C. 694. 
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(0 Preparation of balance sheets tinder the Comi»nies Act. 5 . 2&2(VII of 1913) for two sears - 
field m be a rase of misiomcier of charges, tor the preparaUon for the years 1912 and 1913 , could not be resarded 
as one transaction vnthin the meaning of tins section, 81 Bom. L. R, 732. * 

(/) Fhre nnrder. In two sea.-A mplelmurder was committed by the accused in the forenoon and 
a double murder m the afternoon and there tvas no apparent connection betn ecu ihe tn o sets of murder The 
accused was charged, at one and the same mat with the commission oi five murders and comicted, held that 
the trial contravened the prm isions of ss. 233, 231 and 23s, and therefore, the conviction was set aside and a 
re-tnal on charges properly framed was ordered, 17 k. L. J. SH. 


6. Cases where acts held to form one transActlOB.'- 
(.) fransfir o/ prapertf h sretrU perioyis <m ml dap ij mt trmsactim -Where a commimng 
Magistrate named a genend chatge^iinder^s J106, I P C. against an accused pereon of several fraudulent 
..mA .u„ c-m .V r Judge limited the prosecution to tliree or four of the 
the case as to intention and sinulan^ of action and 
, - t" the words " same transaction," in this section, and 

thatthe accused should be toed for every such offence, 16 B. 4lt 

• Single theft from several owners -As there appears to be a difference of pmcuce in respect of 

treating thefts as single or several, if m one transaction things belonging lo different owners hat e been stolen it 
is necessary to issue some instructions for the guidance of the Pobce when registenag such cases to the Crime 
Register, or when sending them up for trial, and for the guidance of Magistrate when deciding wheOier a 
single trial or distinct trials are required. At the same time, rjoihing tliat is here set out can m any 
way control the disaetion given to Magistrates b> this section with regard to the framing of separate charges 
or the holding of separate tnals, whenever it appears appropnate to do so If the property, which it was the. 
thiePs imention (as shown by the circumstances or by his admission) to take, consisted of a number ot 
contiguous articles, which were reached by one and the same act of uesspass or which were the subjectol 
Single enterprise, thenioving of each article, m the course of the removal of the whole bulk of property, cannot 
ordinarily be considered to be a distinct theft The thieving project in such a case was single, although it 
may have been achieved in detail and the fact that the spoils taken consisted of several thiags whether 
belonging to the same or to different owners, does not necessarily break up the unity ot the transacuon. li on 
the other hand, the property taken consisted of a number of articles so distantly or diversely situated as to 
require a distinct act of trespass or a distinct enterprise for the removal of each the transaetjon must ordinarily 
be held to have been not Single hut complex ind its adiievemeiu lo have involved the commission of more- 
than one separate theft 


The jollowing examples will make ihe distinrtion ^ear — 

(a) A thief goes to a threshing floor where the gram of four cultivators is stored, and steals a little 
from every heap Unless it is shown that he had distinct designs against the several oiiners, it is plain thar. 
there was but one act of thiev ing accomplished through one and the same trespass 

{b) In a crowded place, a thief picks the pockets of /t, H and Ci m succession. Three thefts have 
been oonimitled — C P Cr Or, Part ll, No 20 .S<r,ralso 28 P. R. 1689. 

(m) Stealing at thi sofne time two buttocks of different owners if one /ra«sacftoM— Stealing at the 
same time two bullocks which belonged to two different owners, and which had been tied to the yoke of a can, 
constitutes one offence of theft only , Rstanfal 927 ; 1881 A. W. R. ISi. 

{,iv\ Receiving stolen pfoperty and assisting to Mwceo/— Receiving some property stolen on a 
particular occasion (s 411,1 P C ) and assisting to conceal some other property stolen on tlie same occasion 
(b 414, 1 PC) is in course of the same transacuon, 28 A. 313; 49 B 878 

(n) Dacoity and murder may form parts of the same transaction as principal and subsidiary acis~-A 
gang ofdacous, who were hiding m a luugle were acadentaUy discovered by an old woinaii who was set upon 
and murdered by some of them to prevent her raising a hue-and^ Subsequently they committed a dacoity 
in a village some distance from die scene of the murder Jleld that the joint trial of all the accused for an 
offence under s. 395, 1 P C , and some of tiiem in addition under s 302 1 P C , w as perfectly legal ,as the 
murder was comnwited m order to coinniil dacoity and the two offences formed parts of the same transaction 
A Bom h. R 769. See however lA A. 502, where robbeiy and murder did not form p-iris of the same 
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(rt) Conspxracy to wage war and eoneeal the existence thereof, ss 12I*A and 123 I p C— When 
person engagisd jn a conspiracy withm the meaning of s. 121 A, 1 P C, In furtherance of their object conceal 
the existence of their conspiracy from the authonites a charge under s 123, 1. P C , may be legally joined with 
one under s. 121 A. I P. C,S7 C. 467; IS C. W. N. 110S»15 C. L. J. SIT 13 Cr. Ii. J. 609. 

(rri) Extortion and false personation— ORtntxsimAetss 170 ^false personation of a public servant) 
and 380 (extortion), I P C,ha\ebeen held to constitute one transaction, because but for the personation, the 
accused would not ha\c been m n position to commit the act of extortion complained of, 10 A. S8. In 13 C. 
W. H.7S2asl2Cr. L. J. 346, It \vasAr/</ following lO A. 68, that there uas no misjoinder of charges, where accused 
was charged with personating a Policeofliccr under s 170,1 P C, and thereby, in such assumed character, 
doing or attempting to do an act under the colour of his office, and was further charged with three acts of 
extortion In respect of three sums, and m the alternative, on three charges of cheating, in respect of the three 
sums and finally of an attempt at extortion under ss 334 and 511, 1 P C , these offences having been committed 
in the same transaction. 

(till) Defamahon and using cnminal Jorce—VJhtTC the accused was in the first instance charged 
wih defamation, but the complainant m the course of his deposition further charged him with using cnminal 
force and the Magistrate tried for both offences jointly at one trial held that the procedure was legal, 3 Bom. 
L.R.67S. 

(rar) Distinct offences of perjury may constitute but a single transaction — Whereja witness gives false 
evidence before the committing Magistrate andun the Court of Session, if the statements are regarded as 
so connected together as to form parts of one and the same transaction, this section will apply and at one tnal 
the accused may be charged with any number of false sutemenis, Rataalal 336. See also Note lo to s. 233 

(*) Crieious hurt and making false entrus, ss 193, 218 and 331, fP C— Accused was charged 
with voluntarily causing gnevous hurt to person with view of extorting information from him and was also 
charged With making a senes of false entires so as to attribute another cause for the death of that person who 
died from the effects of the injuries inflicted by the accused. The accused was tnedatone trial for offences 
underss 193, 218, 331 and 330 tl4, 1 P C, and convicted of ofiences underss 183,218 and 331. 1 P C, Itwas 
contended that there was misjoinder of charges Held, that there was no misjoinder as the case fellwithm 
s 23S, aud illustration (/] The act of making a senes of false entnes so as to attnbute another cause for death 
was in continuation and pursuance to the transaction of causing gnevous hurt with a view to extort informs* 
non and the two acts formed part of the same transaction, 14 Bon. L.R.,41sl Bom. Cr.72» iSCr, I<. J.137. 

(4:*) Five accused persons /f, 8, CtDani J? finding that a robbery had been committed and that 
cash and ornaments worth a very large sum had been stolen aided and abened each other induang a >oung 
man /"whom they know to be entirely Innocent of the offence for the consideration of a bribe of Rs. 180, falsely 
to confess to complicity in the cnme and to acquiesce in being prosecuted for it, the object being to share the 
loot with the real thieves To this end the accused wrongfully confined p, fabncated false evidence m order 
to procure his conviction knowingly instituted a false prosecution against him and in that prosecution gave 
fal^ evidence in order to secure his conviction, ^4 was charged and convicted underss 195, 347, 211 and 195, 
Lf C, B and Cunder ss 145/109 and 357/109, D under ss. 281/109 and 347/109 and E under |s 193 for the 
offence of giving false evidence held, that the joint tnal was legal, 30 B. 49 followed, 

(arti) In 33 C. 161, it was held that the tnal of an accused person for two offences under s. 178, 1 P C., 
with two offences under s. 179 I P C , was not ilIegaL 

(ar»«) On the 14lh December certain Mabomedans who were alleged to have slaughtered a cow were 
vvTongfully confined by the accused who fined themand realised a certain portion of the fines and released 
them on their promising to pay the balance of the fine three days later , but on Iheir failing to do so they were 
again confined and maltreated by the accused on the 18th December The accused were charged under ss. 347* 
852 and 352, 114, I P C Held the occurrence that took placeon 14th and the one that took place on the 
J8th formed part of one and the same Itransactton The maltreatment alter the release from the wrongful 
confinement was the concluding portion of die some transacuon, All were confined for one purpose, namely 
for the purpose of extorting money, 42 C. 760 where 30 B. 49 and 27 B. 135 were followed. 

(arif) Using as genuine aforged document and the abetment of forgery —Tbe senes of acts beginning 
with the forgery and ending with the user of the foiged docnment in a Civil Court to support the avil claim 
must be regarded as so connected together as to form the same tninsaction or carrjmg through of a single 
predetermined plan, 16 Cr. L. J. 761 (B ). 
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I Where an accused person was charged with cheating under 5. 420 by giving the complainant 

base alloy as pure silver and also with theft under s. aso by subsequently stealing the alloy to remove the 
enfidenceagainst him, and was tried at one trial and «>nvicted Ar/i/ thaf though it was difficult to find tliat the 
two offences w ere committed in one senes of acts* so as to fonrj the same transnction. the e\ idence for s. 330 
would have been admissible as showing the conduct oi the aixused tn the vnal under » 420, tl at the accused 
w as not therKore prejudiced by the joinder of charges and that the sentences being concurrent accused w as not 
otherwise prejudiced, 20 A. L 3. 324 

7. Conspiracy and the offences to commit which the conspiracy was entered into form one trans* 
action,—^ and B conspire to cheat X, m pursuance oi that conspiracj and in fulfilment of its objectyf cheats 
X on a specific occasion he position may clearly be maintained that the two different offences of conspiracy to 
dieat committed by A and B and the offence of cheating committed by A alone liate been committed in the 
same transaction, 19 C. W. N. 672 =.21 C. L J 195=16 Cr.L. 3.8 and 21 C. L. 3. 201 = 16 Cr L. 3 . 9 re/fmd 
If A, B and CT conspire to make, or have in then possession or under their control, an expfo5i%e substance withm 
the meaning of the Expioswe Suhit^nctt Acty and, if in pursuance of {,uch conspiracy A makes or has in his 
possession or under his control an explosive substance, they may, if the Court thinks fit, be charged and tried 
together under s 120 B, I P C , and b 4 (b) of Act V I of 1908, 42 C. 937, Af M an employee of a Railway 
Company, D a consignor and iVhis gumastha were charged that ih^ had entered into a conspiracy to defraud, 
tile Railway in respect of height payable on goods consigned and .fl/^/was further Charged with receiving an 
illegal’gratification and in consideration of that sum and m pursuance of that conspiracy he was futher charged 
with having understated the weight of a consignment m a consignment note and defrauded the Railway of a 
certain sum The charges against &1 M were under ss. B, 42o and \6l, I ? C O and M were diarged 
under ss 120-B, 429 and 161/109, and all the three were jointly tried. .Wf/d the joint trial was valid as all the 
offences were committed m oue transaction, 19 C. ff. M. 6T2»21 C. L. 3. 193»»16 Cr. t» 3. Sj *9 C.373» 
« C.7i9{ 49 M.74 

Si, Separate retentlenet the proceeds of the same tbett or daeoity— Duty of presetntion ta 
make oat facts Jastifylnj Jolsder.^Separate retaioen, by different persons of separate articles at 
different places, although the articles may have been the proceeds of one dacoity, cannot be said 
to be m the course of the same transaction and person charged wiUi sucli retention cannot be 
tried jointly, 3a c, 1258. One trial for having been found In possessiou of stolen properties belonging 
to two different persons and stolen at differentumes Isillegal 15 C W.N 41B »* 9 Cr. L. 3. 277. Similarly, 
•where two persons were tiiarged under s 4U,i P C.inrespect of anicles at dvffetent times and without 
any connection with one another, 29 B. 442. Where the accused in one count was charged under s 411, 

I P C, with having dishonestly received or retained eight sets of cooking utensils stolen from eight 
different persons on eight different dates and m another court were charged with having aided and abetted one 
another iti the commission of the said offence /Tr/rf, that in the absence of evidence that the acts of receiving 
w ere so connected together as to form one transaction the charges iramed and the single tnal held with respect 
thereto were illegal , that the mere fact that there was no evidence of separate receipt or retention did nm 
justiiy the joinder oS charges and that it lay wpon the prosecution to establish the facts which would Justify suot 
a procedure. Puither, the dishonest receipt or retention of each article constituted a separate offence and the 
accused could only be tnedfor tliree oi sucdi offences commuted within one year, unless it were show^i that 
the receipt or retention of all the articles were so connected as to form one transaction, 9 C. W. N 1027. See 
aKo 6 W. R. 83 5 11 C. W. M. 1128 j 16 Cr. L. J. 210 fO ). See Note 35 tos 239 But under clause («) of the 
ed s 239 what is necessary for a Joinder of accused persons is, that one offender should commit tlieft an 
other receive the stolen property It is not, now necessary that the offence of tiieft and the offence o e 
receipt of stolen property should form one and the same Uaosacuon or be the result of the same conspiracy , 
so tlie abov e cases, m , 33 C. 1256 , 29 B. 449 ; 46 C, 741 are no longer good law 

9 3olnder of charges of criminal nbapproprlatloa or criminal breach of trust and falsification of 
accoiiatt.--tt here the falsification of account is made to cioakan embezzlement then the two offences have 
been committed m the same transaction and under s. 235 (1) they can be tried together, 40 C 318 ; but a charge 
of criminal breadi of trust cannot be tned jointly w ith an independent falsification of account, 40 C. 318 M 
also three distinct criminal breaches oi trust, s, 409 I p C, and three distinct falsifications of account cannot be 
Solnvly tned, W)M.878i llOtt) 2M.Yr.>l. S38 =.13 Cr. U3,8l, 41 C. 722, 13 i. L. 3.1059. SrfNotelO fvjto 
a. 233 and Note 8 to s. 234 .S'rr44A. 6(0 
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10. Effect of 1. 221 (3) OB charset of embetdemeat.-^S 222 proMdes for i ch'irge l>eing framed m 
re!>pec; of gross sums appropnated mthm 12 months from die first to tiie list and enacts tliat a charge so framed 
shall be deemed to be a diarge txlthin the meaning of s. 231, but it does not pros ide lint acts so clnrged shall be 
deemed to be one transaction within die meaning ofs. 233, SO K. S20. See also 29 H. 5S8 and Notes to s 222 at 
p. 549 and Note 8 to s. 234 

11. HalUplIeUy of Ghar|ei to be Avoided BDleea lotimata eonneetloD established —In 30 C. 822 die 
accused had executed a sale-deed of lands tn fax-our of D and xios alleged to ha\e forged the registration 
endorsement on the back thereof Next he forged a mortgage-deed in fax our of D of the identical lands and 
got It registered b) making a false statement before the Registrar Next he attempted to raise a loan from a 
Loan office on the forged mortgage-deed At one tnal tlie accused was tried for offences ss 467, 467/104, 
463, 46S'109, I P C, in respect of the endorsement on tlie salodeed, under ss 467,467/109 and 471,1 P C, 
in respect of the mortgage-deed under s 82 of the Registration Act in respect of the false statement 
and under ss. 471 and 417/109, I. P. C, in respect ot the attempt to dieat the Loan Office Held there 
x«as mispinder The forgery of the endorsement on die sale-deed and the presentation of the 
mortgage-deed before the Loan Office were not parts of die same transaction, tliough it might be con 
tended that the forgenes of the endorsement on the sale-deed and of the mortgage-deed formed part 
of one transaction, the object of xxhich Vios to den> the genuineness of the sale-deed and also the toiler) 
of the mongage-deed and ffie presentation thereof to the Loan Office xx-as one transaction in whiclt the object 
was to cheat the Loan office.* See 18 Cr. L. i. 7S9 where the tnal of an accused in respect of four distinct 
offences committed at different times at different places and against different persons m one tnal was held 
illegal .Sire IB P. R. 1902 j 7 F. R. 1901. Out where an accused person pretending to be able to get a post 
10 ' die complainant in Government serxice wrote leilers on xarious pretexts obtained several sums of monc> 
and used forged documents, the vanous iiiadents extending oxer a period of 5ve or six weeks and the accused 
was tried on seven charges three under 8 420 and the rest ss. 466 . 463, 471 and 419, 1 P C, held the joint trial 
of all these charges was perfectly legal under tins section, as the offence with whicli the accused were 
charged all formed one transaction, 11 C. V. K. TlS^SCr L. J, 431, where SO C. 822 aiid2 Cr. L. J. 34 axtdxslin' 
g ashed and 27 B. 139 followed See aUo 18 P. W. R. 1908 sa 8 Cr. L. J, 79. 

12. JeLat trial of offence committed by dtffereat aecsied against different perteni at different 
times— Four persons, members of the Police Force, were charged with ill treating the complainant H, his wife 
R and his son in law during die course of the Police inxestigation They were committed for tnal in two 
separate cases for the following offences — 

(1) All the four accused persons tor an offence under s 330 , I P C, committed against one Hanma, 
the cliarge covering several acts of xiolence alleged to have been committed against Hanma during his illegal 
confinement which forms the subject of the second head of die diarge 

^2) All the accused for an offence under •» 348, I P C, committed against flanma between the 5th 
and 18th January, 1889 

C3) Accused Nos, i and 3 for an offence under s. 348, 1 P C committed against the deceased Rakttiava 
xxafe of Hanma on the ISth January, 1839 

(4) Accused No 3 for an offence under s 330 1 P C, committed against the deceased Raknwvaon 
the i4th January, 1839 

(5) All the accused lor an offence under s 330 committed against \ellia in the interxal between the 
ISth and 23rd January, 1889 

(6) All the accused for an offence under s. 348, committed against \ ellia during the s unc perlo I 

(7) Accused Nos 1,2 and 3 for an offence under s. 346 I P C, committed ngnlii-it Vcllia bi'twisniv 
the 8th February and Sth March, 1889 

The committing Magistrate committed the accused In two scjnrute ciscs which wrfc III" 1 1 njniltof 
b> the Court of Session under this section and s 239 as the same four persons were iicciixrd in “ Imtli ( da) ^ 
and xrere under this seaion charged wath different offences committed In what w 11 xittiiill) nim tmn* n It Ml 
iiz, a Police investigation into an alleged theft <UBagadgert ' On appeal to ilic High Court It wm 

( 1 ) Though the members of a Police Force who bad conspired to nnltrc it miipci Inil [i-’Jintu In |||* 
course of an investigation, could under certain arcnobtances be dealt willi under llio provUI »iia of ||ili imjI ,ti 
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and s 239, fora senes of oppressive acts of which they viere guilty in the prosecution of their common object 
still it would be necessary to consider carefully whether the alleged acts were, as a matter of fact, so conneaed 
together in one senes as to form essentially and stnctly the same transaction. 

(2) If in anj case either the accused are likely to be bewildered in their defence by having to meet 
many disconnected charges or the prospect of a fair tnal is likely to be endangered by the production of a mas* 
of evidence directed to many different matters and tending by its mere accumulation to induce an undue suspi 
aon against the accused, then, the propnety of combining the charges may well be questioned. 

(3) All the several acts of violence alleged to have been committed against Hanma during his illegal 
confinement could be rightly regarded as constituting a single transaction. But the act of violence said to have 
been committed against Rakmava at a different place could not be regarded 4S a part of that transaction. Nor 
was the wrongful confinement of Rakmava by the accused Nos 1 and 3 on the JSth January a part of the 
transaction constituted b> the hurt which was caused to her by the accused No 3 on the previous da) In the 
same way, all acts of hurt caused to Yellia during his first period ofwrongful confinement would, with the con 
finement be a part of the same transaction Buithe second period of confinement which is said to have com- 
menced some time after the termination of the first period of confinement, would be a separate transaction 

(4) The combination of the two cases by the Sessions Judge necessarily prejudiced the accused 
by making It possible for the prosecution to bnng ‘orward a mass of evidence at the trial, relating to many 
matters, some only remotely connected with relevant que:»iioiis, which must, to some extent, have had the 
effect of embarrassing and confusing the accused 

(5) The omission to speafy m the first head of charge the several hurls caused to Hanma and m 
the fifth head the several hurts caused to Yelfia must also have added to the accused’s difficulty m making 
tlieir defence IS B. 491. 

13 Where one offence in the same transaction not cognitabla lor want of laactioo, (rial may 
proceed for the others —The accused by certain acts abetted an offence under s. 122, 1 P C, and by the same 
acts he also abetted the offence of dacoity under s 395, 1 P C Though under sub^ec (2) of this section the 
accused could be tried for both ot those offences, yet as this section is controlled by s 196 its operation in 
this case is restricted to the minor offence for which the accused could legally be charged and tried 25 B. 90. 
Where offences punishable under ss 183 and 186, I P C . were commuted and in committing those, offences 
under ss 355 and 323 were also committed, the latter offences may under this section be separately charged 
and no sanction is necessary, 31 M. 43 

14 Alternatiye charge is case of distinct traosactiess is bad.— Neither this section nor s 296 
relates to two acts which form two distinct transactions or empowers a Court to say in a charge to an accused 
persoa " Either on one day at one place you did an aa which constituted one of several offences, or on 
another day at another place you did a different act constituting a different offence and therefore you are guilty 
of some one or other of all the offences speafied,’ 43 P.R. 1887 

PUNISHMENT. 

15 When charges are for distinct offences, whether separate convietioDS and sentences are legal 7— 

In 7 A, 757, where the accused in the course oi noting constnictively caused hurl it was that 
separate punishments for the offences of noting and hurt were not legal, as it was found that none 
of the accused had indiMdually committed any act which amounted to voluntarily causing hurt Wi 
reference to sub-sec (2) it may be pointed out as a general rule that when, in the same penal statute, 
there are two clauses applicable to the same act of an accused person, the punishments are not to e 
regarded as cumulative, unless it be so expressly provided, Kataalal 506. Accordingly, a prisoner cannot be 
at the same time punished for committing an offence bv fire with intent to destroy a warehouse under s. 4 

1 P C, and for the offence of mischief by fire with intent to cause damage to property above the value o 

Rs 100 under s 433 1 P C.llB.H.C R. 13 Again the application of sub-sec (3) is exemplified in illustration 

(«) in which the case is put of a person committing robbery on S, and m doing so, voluntanly causing hm 

to him. Here the hurt constitutes the element of lorce whidi converts theft into robbery. Lastly, it should 
noted that s. 71 I p C„ makes no provision fora senes of acts, one part of which constitutes one offence in 

another part a separate offence but which when combined do not constitute a third offence Illustration 
(fi) to this section however shows what should be done in stiUi cases. This class of cases is governed by this 
section and separate sentences may be passed for each of such offences SffiOB 493j 12 M. 885 ® 
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(P, B ), When the tnal proceeds on two separate chafes lor two distinct offences and convictions are recorded on 
both, separate sentences ought to be passed, Rataidat S89 The accused was convicted by a first class Magis- 
trate of offences under ss, <67 and 380, 1 P C, and sentenced to one andtwojcars' imprisonment for each of 
theoSences. On a reference from the District Magistrate that sentences exceeded the powers of the trying 
Magistrate, fiz, two years , Ar/,/, that under cL(l) of this section the accused could legally be tried at one trial 
for those offences and separate convictions were illegal [see lllast (i)] inasmuch as though nothing contained 
in this section affects s. 71, 1 P C, still as the accused committed distinct offences, which when combined are 
not punishable under any single section of the I P C, s. 7l does not apply, Ratanlal 228. also 10 B. 493. 
But now when read in the light ot explanation to s. 35, the offences under ss 451 and 380 are not distinct offences, 
therefore the offender cannot be punished with a more severe punishment than the trying Court could 
award for any one ol such offences. Where a person was convicted under s 457, I P C, and was also 
con\ icted in the same trial under s. 354 and received separate sentences of 12 months and 6 months’ rigorous 
Impnsonmenls respectnely, ArW, that the separate sentences w ere not sustainable, 12C. W.H.IST. When an 
accused person Is convicted and punished for murder or voluntarily causing grievous hurt w ith a dangerous 
weapon, he cannot also be punished by fine for noting when all the offence formed part of the same transaction, 
Rataidal 493. Stt also cases under s. 35 \V here the charge against the accused is founded upon one single 
continuous transaction, the first thing to be ascertained is what is the pnncipal legal offence involved m 
theconductofthcaccused which wQuldsubject him, ilcomiaed, to the greatest amount of punishment? That 
being ascertained, the object of adding others is not the accumubiion of punishments, but to provide against 
the event of the evidence failing to establish the principal charges The most convenient course (with 
reference to appeals is to enter up findings on all the counts ) — Hlad H C Pra,7iQth March, 1863 

16. Separate panlihmeBt cannot be awarded where effeaee la to compoanded that the aim of ono 
tabataatlTe offence la the perpetration o{ tome other offence— This section, taken with illustrations, 
forbids two punishments for an offence so compounded that one substantive offence is the aim of 
the other, and evldenuary matter of the intent necessary to constitute that other Therefore, a person 
who has been tned and convicted under s. 369, I P, C , ot abducting a child with the intent ot dishoneslty 
taking movable property, cannot also be punished for the theft of a part of the movable property which he 
intended dishonestly to take through means of abduction, 7 U. H. C. B. 375 ; followed in Rataalal 159. (louse 
breaking by night with intent to commit theft and theit inthe building Ratanlal 79 and 95. Kidnapping with 
intent to steal and theft, 1 Bur. & R. 47S, 11 W. R. 38 or nding a horse furiously and knocking dow n a bystander and 
causing hurt to him, Ratanlal 159. If in the same transaaion two different offences are committed separate 
sentences must follow, 38 C. 4S3. On the question ot punishment see 1 A lOl and 544 , 6 A. 121 ; 7 A 29 ; 

1 B 214; 10 B.493 ; 6 a718»8 C. L.R. 390 ; 91.643, 10 A 53 at p.67 , 10 A. 146, 33 P.R. 1839, 31 P. R. 1894, 
23 B. 006; 12 C. 499, and Notes to s 35 contra 1 Bur 271. These decisions were given with reference to iHustra 
uons (z) and (Aiot s 434 ol A« \of J872 which are not reproduced under die present seciioa 

17. The major offence to be looked to— Pnsoner was squabbling with the husband ot the witness 
at the door of the house Witness remonstrated and abused the pnsoner when he merely entered the house for 
the purpose of commitUng an assault upon her and m carrying out that intention caused her gaevous hurt* 
Held that his conv icuon for the substantive offence of gnevous hurt was right, but not of house-trespass, 2 W* 
R.29 

18. For offences falling within two deftnUloas*— 10 C W. R SlS^SCr. L J. 383 dealing with 
offences under ss 201,202 and 176, 1 P C ,and 24 H. I.. J. 483 •= 14 Cr. h 1 214 and Notes under s. 403 

236* lia single act or senes of acts ii of such a nature that it is doubtful which of 
several offences the facts which can be proved will constitute, the accused 
Where it is doutful maj be charged with having committed all or any of such offences, and afly 
^mmrned'^ number of such charges may be tned at once , or he may be charged m the 

alternative wnth having committed some one of the said offences 

Jllusfrations 

(a) A IS accused ol an act which may dmount to theft, or receiving stolen property orcnmmal breach 
of trustor cheating Hemay be charged with theft, receiving stolen property, cnminal breach of trust and 
^eadng, or he may be charged with having comoiitted theh or receiving stolen property, or cnminal breach 
of trust or cheating 
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(i) A states on oath before the Magtstrate that he saw J5 hu C w «th a dub. Before the Sessions 
Court Estates on oath that i? never hit C W may be diargedm the ahemame and comicted of intenuonall) 
gi\-ing false etidence. although jt cannot be pro\ ed wbicfa of these contradi«ory statements was false. 

Notes —1. Scope and application of section — S 236 contemplates a state ol facts consutuang a single 
offence but it doubtful whether the act or acts involxed ma\ amount to one or other of several cognate 
o'^’ences, 23 C. 176. also 21C.93S} SU MS and 12&oin H.C.R.1 as to construction of s. 236 Sec 
Note 19 to s. 233 as to w heUier the exceptions to s. 233 are mutually exctusi\ e. 

S 236 IS the onl> section under which an altematite charge can be framed. The section provides 
fo- cmnulabte as well as for altematite charges and in s. 403 U is contrasted with s, 235 (1) wbichalso 
pTSudes for cumuUtue charge^ The offences under s. 23^ (1) are reietred to in s 403 as distinctive offences 
while that expression is not used in regard to the offences falling under s. 236. Under s 235 (1) the offences 
are committed In a senes of acts. They are distinct offences. Under s 236 the offences anse out of a single act 
O’- out of a senes of acts. The offences are not distinct S 236 does not appl> to distinct offences. It appbes 
as shown by lU. (a) and (<f] to s.403 to offences oithe same kind but which differ only in degree The 
difference and degree depend upon some added arcumstance of aggravation, eg, that the thief was the 
serv ant of the complainant or to a difference in ihe intention imputed to the accused as in the case of culpable 
homvade amounnng to murder But both these cases are cases not for alternative charges but of cumulative 
cliarges under s. 236. An afternaiive charge cannot be named in respect of distinct offences nor m respect of 
cognate offences when the difference is one of degree, ue , as to the intention imputed or as to some arcum- 
stance of aggrav aiion. An alternative charge unders. 236 can be framed only in thoscrare casesio which the 
prosecuaoo cannot establish exclusively any one offence, but are able on the facts which can be proved, W 
evclude the innocence of the accused and to show that be must ha> e committed one of two or more offences. 
The prosecution establish a corpui deUch on the facts which can be proved and the facts which cannot be 
provrt are subsidiary Ucts important only to this extent that the> deode under which penal provision the 
deltcfuni falls. Offences charged in the alternative anse out oi the same dthcium and are ^erefore necessarily 
cognate offences. Where the facts constituting <orpus deheh are doubtful no charge in the alteroative can 
be itamed. Per Pratt. I , la S S, L. R. 16 » la Cr. L. JT. «4. Crouch, A J C.. howevar, differed from. 
Vrati,] and A/Wthat there is no authority jor asserting that the alternauve offences must at best be offen"e» 
dealt with in the same chapter of the Percd Code or “ eogoale ’ in any other technical sense. The section is 
Dothing more than a permissive rule of procedure. Whether it is expedient to frame a charge in the alter 
native or whediet it will unfairly embarrass the accused lU ihc conduct of his defence are two of the 
important que»tions which should be answered sausfactonf), before the procedure isfollowed. Thedoubts^ 
which s. 236 seeks to provide are doubts as to what juierences will be drawn from the evidence if bebcved. 
The doubt whidi of several offences the facts proved will coosntute must arise from the very nature of the acts 
of vv hich It IS intended to offer e\ idence. 

Ss. 236 and 237 are merely provisions against the defeat oi ^u^hce on tedinical grounds. Vfhere an 
offence is proved by the evidence but its legal defimuoa t»doubbul or has been incorrectly given in die 
dharge then s. 23e or s 237 may be resorted to They really deal with particular instances which the langu^ 
o* s 235 might fad to co\ er, 9 K L. R. 26 14 Cr L 4. 135 In 10 B. 124 the section was held not applicable 

to different transactions see Note 20 

2. Section applies only where the application ol Jaw to the proted tacts is donbtfal and 
not where the facts are doabtfak— This section relates not to distinct acts, but to a single 
senes of acts where the facts being ascertained it is doubuul which of several secoons is apphca e 
43P.R 1857. See 14 I.L. J,587. This section applies to cases in which the Jaw applicable to ^ 

of tacts is doubtful by reason of the nature of the single act or senes of acts done, and in which U is taarg 
or found proved (as the case may be) that the act or senes of acfc» constitute one or 
several offences, the doubt being on a matter of lavw only Therefore a person cannot be chatg^ with muraw 
or alternatively of culpable homiade not amounting to murder, 12 P. R. 1857. here the doubt in the mm 
OI the ludge was not whether on the facts wbidi were held to be proved, the accuseds act tell within e 
purview ot s. 302 or s. 201 I P C. but whether there was sufBaent proof that the accused had m fact comimtt 
th- mirder of the deceased ot had merely been guilQ of causing evidence of murder to disappear anaier 
native conviction for both the offences is not contemplated by law 11 P. B- 19J3, 20 C. W. R* 166 
die accused was charged under two heads oi charge with dacoity in eadi oi two adjacent houses, and me 
Sessions Judge was unable to determine into whtdi bouse he entered, held tbit he was wrong in finding 
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luni guilt> upon an altematire findinj The Code onl) comtemplaies an altemau%e finding when the 
facts are ascertained and it would follow bei’ond doubt that the facts pro>ed constitute one or tw-o 
oSences under one section of the Penal Code, or when the esidenoe proses the commission of an o'lence 
falling within one of the sections of the Code, and it is doubtful which of such sections is applicable, 
Rataalal SO This section applies to cases m which the facts are not doubtful, but the application ot the law 
to the facts is doubtful Judgment in the altcmatite cannot be passed in cases in which it is doubtful of 
whidi of those o'Tences the accused is guilt) , 7 K.-W F. H. C. R. 137. See also 11 C. W. H. 330 = 7 Cr. L. J» 
362; Weir II, SOI. S. applies onl) to cases m which there is a single act or a senes of actb of such a nature 
that It IS doubtful whtdi o* set'eril o'lences is constituted b) the crimiml act or acts. It lias no application 
when there Is no doubt as to whidi ot several oSemes the accused his committed it the tacts as alleged b) 
tV prosecution are established 13 C. L. J. 374 » 13 Cr L.d 41,l6Cr L. J.761 (B) ; 5 B. U E. 15 = 13 Cr U 234. 

3. AlternatiTe charge cannot be framed fa respect of an offence under the Penal Code and an offence 
nnder a Special Law.— Both the provisions oi the law a» to judgment and punishment in the case oi an 
altenuuve charge are limited to offences oi the J^aaJ Code S 367 (3) contains an express limitation to 
that e‘fect and s. 72, 1 P Q, is hj s. 40 limited to offences under tlie Penal Code The word ’ offence ’ in s 236 
indudcs offences under Special Law-sand such offences ma) be changed cumulauvel) But the limitations tn 
«. 367 (3) and s. 72, 1 PC, seem to indicate tliat an altemame charge cannot be framed m respect ot an offence 
under the Penal Code and an offence under a Special Law, 3 8. L. R. 13 b 13 Cr. L. J 234. In this case the 
d,arge w as m the altemauv e under s. 409 I P C, or s. 52 of the Post O^e Act in that he either dishonest!) 
converted to his ownuse Rs.2and As. 13 proceeti-v of the bearing letters emrused to him or that he threw 
aw-a) the bearing letters 

4 *SeTeral«ffeneei*lBelade effenees sederthe tame teetleB.— i.e, not merel> several offences (tar, 
tvroorcQore) punishable under different sections, but also two or more offence^ pums^ble under the same 
section, w hether under the same part, or under different parts of the same section, S3 P. R. 18S3. The offences 
mentioned mthis section are not in fact offences ot the same kind ansmg out ot a single act or set of acts'* 
and committed at one and the same time 9 CSTlBllClkE. $23, but offences of different kincU. 

3. Hede ctframlsj charge Is ease of stelea prop«rtF.->Where an accused person tsfound tn posses* 
sioa 01 sev-eral stolen articles belonging to A and B at one and the same time, the proper course i» to frame 
twocharges, in respect of the properc) oiA one under s.379 and one unders 411,1 P C, expressed either 
altemauv-ely orcufflulattvely, and two similar charges m respect oi property of ^ The reason for the doable 
charge m both cases is that the Court is not in a position to affirm positively that Chas stolen tlie property, 
rather thanbe received it, and reason for framing distinct sets of charges as to the propert) oi A and the 
propety of ^ is that the Court is cot in a position to affirm that the propert) of A and B, supposing that it may 
have been recetred or retained b) C, and not stolen bv bini came into his possession by a single act o. 
receiving Prr Plovvde>, J , 26 P, R. 1889 

6. AlternaUte charge of ranrder and of caatiag disappearance of theerldence of the aarder.— The 
joind'r of diarge of murder, s. 303, L P. C, and of cauMog disappearance of the evidence o' the murder, 
s.201,LP.C., in the alternative is legal, 4 & L. R. 174i.= tlCr. L.d.731 /b/Zoarffg’ 1 8 L.E.73. however, 
30 C. W M. 166. In 11 P. E. 1913 it was suggested that live /octxx was doubtful wluch of tw-o offences the 
accused committed, the proper course would be to give the accused the benefit of doubt o’ the offence of 
murder See Note 1 abov e. 

7. Charge of alteroative common object when allowable In rioting cases.— In a case ot an uolawtul 
assembly, if it be the opinion of the Judge that there is ground for charging the accused with a common 
obf*ct different from that alleged by the prosecution, be should add a separate count or counts to the 
charge so that a separate v erdict could be taken upon it. This secnon only authonzes a charge in the alt 
tive when it is doubtful which is sevxral offences the facts which can be proved wiU constitute— not 
there may be a doubt as to the facts w hich constitute one of the elements of the offence, 31 C. 933. 

8. AlternatiTe charge under t. 189 ora.311, L P.C., If geod— In 30 P. E. 1910b30 P. V. E. 

Cr. L. J. 420, it IS Aria that offences under ss. 182 and 211 I F C, are essentially distinct and there 

a diarge in the altemaure under these sections. , 

9 AlternatiTe charges where death Ueanted.—i4, without {xovocation stabbed Z? with a 
peiietmted the cavity of the chest and caused 3"$ death. The Session^ Judge found the case did not 
clauses 1 to 3 s. 300, 1 P C, and there'ore acquitted A ot the charge of murder on whidi she wa» 
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(4) <4 states on oath before the Magistrate that he saw B hit C with a club Before the Sessions 
Court A states on oath that B never hit C A may be charged in the alternative and conv icied of intentionally 
gl\ log false et idence. although it cannot be pro\ ed which of these contradictory statements was false 

Notes.— 1. Scope and mpplication of section. — S 236 contemplates a state of facts constituting a single 
offence, but U is doubtful whether the act or acts imolved may amount to one or other of several cognate 
offences, 23 0. 175—176. also 21 C 933} aM.296 and 12 Bom, H. 0. R.1 as to construction of s 236 Set 
Kole 19 to s. 233 as to whether the exceptions to s 233 are mutually exclusii e 

S 236 IS the only section under which an alternative charge can be framed The section provides 
for cumulative as well as for alternative charges and in s 403 It is contrasted with s 235 (1) which also 
provides for cumulative charges The offences under s 235(1) are referred to in s 403 as distinctive offences 
while that expression is not used in regard to the offences falling under s 236 Under s 235 (1) the offences 
are committed m a senes of acts They are distinct offences. Under s 236 the offences anse out of a single act 
or out of a series of acts The offences are not distinct S 236 does not apply to distinct offences It applies 
as shown by ill (c) and (d) to s. 403 to offences of the same kind, but which differ only in degree The 
difference and degree depend upon some added circumstance of aggravation, eg, lhat lie thief was^the 
servant of the complainant or to a difference in the intention imputed to the accused as m the case of culpable 
homiade amounting to murder But both these cases are cases not for alternative charges but of cumulative 
charges under s 236 An alternative charge canaotbe framed m respect of distinct offences nor in respect of 
cognate offences when the difference is one of degree, ie,as to the intenuon imputed or as to some circum- 
stance of aggravation. An alternative charge under s 236 can be framed only m those rare cases m which the 
prosecution cannot establish exclusively any one offence, but are able on the facts which can be proved, to 
exclude the innocence of the accused and to show that he must have committed one of two or more offences. 
The prosecution establish a corjius delult on the facts whidi can be proved and the facts which cannot be 
proved are subsidiary facts important only to this extent that they decide under which penal provision the 
dehelum falls Offences charged In the alternative anse out or the same dehctum and are therefore necessarily 
cognate offences Where the facts constituting corpus deheli are doubtful no charge In the alteroauve can 
be framed. Per Pratt, J . la 8 8. L. R. 18 12 Cr. L. J. 224. Crouch, A J C , bowevar, differed from. 

Pratt, ] , and held that there is no authon^ for asserting that the alternative offences must at best be offences 
dealt with in the same chapter of the Penal Code or ‘ cognate * m any other technical sense The section is 
nothing more than a permissive rule of procedure Whether It is expedient to frame a charge in the alter 
native or whether it will unfairly embarrass the accused m the conduct of his defence are two of the mwt 
important questions which should be answered satisfactorily, before the procedure is followed. The doubts for 
which s. 236 seeks to provide are doubts as to what inferences will be drawn from the evidence if believed 
The doubt which of se\ eral offences the facts proved will constitute must anse from the very nature of the acts 
of which it IS intended to offer evidence. 

Ss 236 and 237 are merely provisions against the defeat of justice on technical grounds Where an. 
offence is proved bythe evidence but its legal defiouion isdoubttul or has been incorrectly given in e 
dharge then s. 23b or s. 237 may be resorted to They really deal with particular instances which the language 
Of s 235 might fail to cover, 9 N. L. R. 26 = 14 Cr. L J. 139. In 10 B 124 tlie secuon w as held not applicable 
to different transactions , see Note 20 

2. Bection applies only where the application of law to the proved facts Is donhtfol and 
not where the facts are doubtful —This section relates not to distinct acts, but to a single act or 
senes of acts where the facts being ascertained it is doubtful which of several sections is app ica . 
43P, R 1887. See 14 A.L. 3.887. ThissecUon applies to cases in which the law applicable to 
of facts IS doubtful by reason of the nature of the single act or senes of acts done, and in winch it is c rg 
or found proved (as the ca.se may be) that the act or senes of acts constitute one of more ® * 

several offences the doubt being on a matterof law only Therefore a person cannot be 
or aUematively of culpable homicide not amounting to murder IIP. R. 1887. Where the 
of the judge was not whether on the facts whidi were held to be 
purview ofs.302 ors 201,1 P C , but whether there was suffiaentprc 
the murder of the deceased, or had merely been guilty of causing 

native conviction lor both tlie offences Is not contemplated by law, . ^ 

the accused was charged under two heads of diarge with dacoity in each ot two adjacent houses, an 
Sessions ludge was unable to determine into which house he entered, held that he was wrong in finding. 
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him gutlt> upon an altcm-iln-e findinji The Code onl) conitemphtes an alternatne finding when the 
facts are ascertained and it would follow beyond (}oubt tliat the facts proved constitute one or two 
©'fences under one section of the Penal Code, or when the endence proves the commission of an offence 
falling wsthin one of the sections of tlie Code, and it is doubtful which of such sections is applicable, 
RatanUlZO, This section applies to cases in which tlie facts are not doubtful, but the spplicalion of the Uw 
to the fa«s is doubtful Judgment m the abemitnt cannot be passed in cases in which it is doubtful of 
which of those offences the accused is guiltj, 7 N.«W. F. H. C. R. 137. Sm also 13 C» W. N. 330 = 7 Cr. L. J» 
362; Weir II, 801. S 236 applies oiili to cases m which there is a single act or a senes of acts of such a nature 
that It IS doubtful which of several offences is constituted b> the criminal act or acts. It has no application 
when there Is no doubt as to which of several offences the accused Ins committed if the facts as alleged b> 
the prosecution are established 18 C.L. J.S74 » 13 Cr. L J 41j 16 Cr. L J. 761 (B) ; 5 S. L. R. IS^s 12 Cr L-d 221, 

S. Alternative charge cannot be framed In respect of an offence under the Penal Code and an offence 
nnder a Special Law.— Both the provisions ol the law as to judgment md punishment in the case of an 
alternative diarge are limited to offences of tlie /Vn*i/ Codi S 367 (3) contains an express limitation to 
that effect and s. 72, 1 P C , is b> s 40 limited to offences under tlie TV/ra/ Code The word ‘ offence ’ m s 236 
includes offences under Special Laws and sudi offences may be diarged cumulative!} But the limitations in 
« 367 (3) and s. 72, 1 PC, seem to indicate that an alteniative charge cannot be framed m respect of an offence 
under the Penal Code and an offence under a Special Law, 3 B. U R. 13 b. 13 Cr. li. J 221. In this case the 
dtarge was in the alternative under s. 409 ! P C, or s. 52 of the A)f f /fr/ in that he either dishonestly 

converted to his own use Rs.2and As 13 proceed-* of the beanng letters entrused to him or that he threw 
awaj the beanng letters 

4. * Several offences’ Inclade offences nnilerthe same section —t r , not merely several offences (i^, 
two or more) punishable under different sections but also two or more offences punishable under the same 
section, whether under the same part, or under different pans of the same section, 32 P. R. 1853. The offences 
mentioned in this section are not iii fact offences ot the same kind arising out of a single act or set of acts’ 
and committed at one and the same time 9C.3T1 b> 11C.L.R> 522, but offences of different kinds 

5. Mode offramlflg charge la ease of stolen property.— Where an accused person is found in posses 
Sion of several stolen articles belonging to ^ and ^ at one and tlie same tune, the proper course is to frame 
twodiarges, in respect of the propertj ot ^ one unders 379 and one unders 411,1 P C, expressed either 
altemaiively or cumulattiel), and two similar charges m resjicaoi property of J? The reason for the double 
charge m both cases is that tlie Court is not in a position to affirm (lositively that C has stolen tlie property, 
rather than he received ii, and reason for framing distinct sets ol charges as to the propertj of A and the 
property of Z? is that the Court is not in a position toaflSrm that tlie propert) ol A and £ supposing that it may 
have been received or retained b) C, and not stolen bv him came into his possession by a single act of 
receiv ing Pirr Plow den, J 26 P. R. 1899 

6. Altcvoatlve charge of marder and of eaasing disappearance of the evidence of the morder.— The 

joinder of charge of murder, s 302, I P C , and of causing disappearance of the evidence of the murder, 
s 201, 1 P C, in the aliemative is legal, 4 B. L R. 17% = llCr. L J, 731 follov/mg 18 L, R.73 See however, 
20C,W N. 166. In 11 P R 1913 it was suggested that if »;r factw was doubtful which of two offences the 
accused commuted, the proper course would be to give the accused the benefit of doubt o' the offence of 
murder See Note 1 above 


7. Charge of alternative common object when allowable in rioting cases.— In a case of an unlawtul 
assembl}, if it be the opinion of the Judge that there is ground for charging the accused with a common 
object different from that alleged by the prosecution he should add a separate count or counts to the 
charge, so that a separate verdict could be taken upon it This section only authonzes a charge m the alterna 
tive when it is doubtful which is several offences the facts which can Iw proved vvill constitute— not when 
there may be a doubt as to the facts wbidi constitute one of the elements of the offence. 21 C. 955 

6 Alternative charge nnder s. 189 ora.311t !• P.C., if good— In 20 p. R. 1910»30 p. 77 , R 1910b« 11 
Cr L.J.420,itisA^Wthat offences under ss 182and211 I p C. are essentially distinct and there could not be 
a charge in the aUernaUve under these sections. 


9 lltnn.Ui, cl.rse, irka, death U c..«td— ,1, iridioat pro%ocation subbed B with a kiiiie which 
peaettated the cavity oi the chest and caused death. TheSess.oas Judge found tlie case did uotfaUuithiu 
clauses 1 to Sots. 300. 1 P C , and therefore acquitted., of thodurge of murderon whichshe wascotuuiitted. 
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tut convicted her under & 326 of voluntarily causing gnevoushurt with an instrument used for stabbing Hdd 
that A should have been charged alternatively under ss, 302, 394 and 326, and that if the Judge found the case 
did not fall within any of the four clauses of s. 300, and tlwt the exceptions to that section did not apply, he 
should then have considered the charge under s 303, and found whether or not A knew she was likely to cause 
death, the charge of causing grievous hurt being altogether inapplicable to cases which a person causes 
death by an unlawful act which he knows likely to cause death,, 1 Bar. S. R. 300. 

10 Effect of conviction or acquittal after a trial on a charge under this section. — This section 
contemplates a state of facts constituting a single offence, but where it is doubtful whether the acts or act 
involved may amount to one or another of several cognate offences. Where that is the case, the accused may 
be simultaneously charged w ith and tried for the comunssion of all or any of such offences, and after acquittal 
or conviction cannot again be tried on the same facts, either for the specific offence or offences for which he has 
already been tned, or ifor any other offences for which he might then have been tned under the provisions of 
the seaion, 23 C. 174 at p. 178, 26 Bora. Ii. R. 440. 

11. The reversal of veidlct seta free aU the charges.-^ Where an accused person is charged with and 
tned for various offences arising out of single act or senes of acts, it being doubtful which of those offences 
the act or acts constitute and where he has been acquitted by a jury of some of those offences and convicted of 
others, but the Appellate Court reverses the verdict and orders a re-tnal without specifying the charges on 
which the re-tnal is to be held, then such re-tnal must be taken to be on all the charges as originally framed 
and the acquittal by the jury at the previous tnal on some of such charges is no bar to the accused being tned 
on them again 22 C. 377 ; 23 C. 979. 

12. Definite finding on each eoant'shenld be given.— Where accused is charged on the same facts m 
the alternative on a graver and on a less senous count, the Court should record a definite finding on each count, 

1 Bar, & R. 374, 

18. Powers of Appellate Court —It is not competent to a Judge m appeal to alter a charge under 
5 376,1 P C into one unders 366,1 P C, becaii»e a charge under the Jaffersectjon involves different elements 
and different questions of tacts from one under s 376, 1 P C , 8 Bom. L. R. 120 m 3 Cr. L. J. 240. 

ALTERNATIVE CHARGES IN CASES OF PERJDRV. 

14. Law as to contradictory statementa.— Iliustrationf^} which is new is proposed to settle the law 
that contradictory statements by a witness which are itreconalable constitute the offence of intentionally 
giving false evidence, though it cannot be proved which ot the two statements is false Slateinent of Objects 
and /leasons Set Ratanlal 26. The illustration adopts the Full Bench view in 21 V, R.72 (F3.) Scope of 
illttSlratioft (3) In 15 K. L R 148 a= 2 Cr. L. J. 590, it is laid down that Ibis illustration must be strictly confined 
to the case of two contradictory statements of the same kind and cannot be applied to statements falling 
under the two different parts of s. 199 I PC Thereforethe accused making a false statement man invesli 
gation under s J75, and a contradictory statement before a hlagistrate could not be convicted in the 
alternative, 18 B 877 and 28 B 533 relied on This view, however, seems to be erroneous 5 M. L. T 356 ; 
22A.11S, 1908 A. W. N 73. 

15. Effect of chftBge of the Law.— In a charge under s. 193, 1 P C , it is not necessary to allege which 
of two contradictory statements upon oath is false, but it issufBaent (unless some satisfactorj explanation of 
the contradiction -hould be established) to warrant a conviction of the Offence of giving false evidence to 
•show that an accused person has made one statement upon oath at one time and a directly contradictoiy 
statement at another, 7 A. 44 

The cases in Ratanltl 518 and 336 and 18 B 377 are now superseded to this extent. 

16. Form of charge nnder this section.— Form XXVIII (u) 4 is referable to this section and fs 
intended to be exemplar of a charge in the alternative under this section, 32 P. R 1888 

17 AUeroative charge io cases of contradictory ataternenti — prosecution on alternalive charges of 
persons who make contradictory statements to the Police and to*a Court has its conveniences, but It has also its 
drawbacks It is not a prosecution to be encouraged and is justifiable only when the prosecution is unable to 
prove which of the coniradictory statements was false, 27 P.R 1890; 11 Cr. L. J. 7S4 (Borina); 3 L. B R.204»» 

4 Cr. L. J 469 The accused must have been under a legal obligation to speak the truth on both the occasions, 
4C.W.N.2(9|10B 124tllB 702 , 18 B. 377 ; 27 C 499 It must be remembered thatthe accused might have 
made luo statements m perfect good faith, and yet fjoite irreconcilable, 28 B. 938. WTiere a person was 
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S. 236] 

co:ui«edofgnjng false cMdence upon analteniatuediarge.A^Wbj the majonty of Ihe Court (Jackson and 
Thear, that the con\Jctionwis good, not»idistanding the jury had not distinctly found which 
of the two statements charged was false 31 W. R.72«a is B. L. R, S24(r.B.). But an accused should never 
be called upon to plead in the alternative, but separatel) to each of the heads of a charge, Ratsolal 377. 
Two distinct cliarges ought to be framed, one relating to eadi statement and such evidence as is procurable 
should be adduced to prove the faKity of one or the other of the statements, Weir II, 239; Ratanlal 386. 
It IS only when it is found impossible to saj whtdiof tlicoonflictlng statements was false and the two could not 
be reconaled, the prisoner should be convtctedin thealtemative on a charge framed under this section Weir 
II, SOO, which follows 1$ B. 377. See also Ratantat 386. If each of the statements is found to be false, then 
conviction should follow on both heads of the charge. S^e Note 13 to s. 233 at pp 647 and 643 

Although a statement which is made in the course o!a Police investigation under s 164 of this Code 
is not evidence in a stage of judicial proceedings but comes within the words “ evidence m any other case ” 
in s. 193 I P C, >et it can be linked with a statement which is in evidence m a stage of the judicial 
proceeding following on the investigation, so that the two can be said to be a senes of acts on which an 
alternative charge can be framed under this section of intentionally giving false evidence under s. 193,1 P C 
//eld, by Macleod, C J , Pratt Fawcett and Setalvad, J (SiiaH, J , dtssenltn^), *8 B. 377 (F.B ) overruled 
a3Booi.L.R.l(F3), 

16. Aeeaicd shevld have an opperteaity of expUlalnj eoDtradlctory itatetteBb.—Where there is 
a tnal on a charge of giving false evidence by reason of contradictory statements is of the first importance 
( 1 ) that there should be clearest and most precise evidence of what the statements alleged to be contradictory 
really ate , and (2) that accused should have every possible opportunity of explaining the statements m question 
and of showing that the alleged contradiction does not really exist Where the accused had not such 
opportunity, the High Court ordered a re-tnal. Per Straciibv, C J, 1899 A. W. N. 39. Extreme care 
has to be taken that the accused person real!) understands the nature of the case against him and the 
Circumstances which he is asked to explain. Per Knox, J , thtd Every presumption in favour of the possible 
reconcihation of the statements must be made. 10 B. 131; 7 A. il 3 C. W. N. 81. See Notes 130>J33 to a 195 

19. The two eeatradlctery stetemeats might have been in the coBrie of the same depethloa.— The 

•< 

fully satisfied that the statements are from every point of view irreconcilable and it is the duty of the Court to 
«ee whether the statements can be reconciled or not iVrCHANDAVARKAR J 38 B 933 

20. Charge In alternatlYe of two differeot offences ander two different sectione of the Pena] Code is 
badin law —The accused was charged in the alternative, by the trying Magistrate as follows — 

•'I, W W Drew, Magistrate ol the first class hereby charge >ou Ramji Sajabarao aa follows — 
That you on or about the l3th day ot October 1882 at Nandorpada stated that jou had seen Vishnu Vaman 
and Mahadu Lakshman carrying teakwood from Gohe Forest to Narayan Ramachandra, Range Forest Officer, 
and on 14th February, 1885 >ou stated on oath before the firsKlass Magistrate at Pen, at the trial of these 
persons, that you did not see where the> had brought the wood from, and thereby committed an offence 
punishable under s I82 or s 193 of the I PC, and within my cognizance , and 1 hereb> direct that jou 
Ramji Sajabarao, be tned b) the said Court on the said charge 

At the tnal the accused asserted the troth of the former of these two statements and denied having 
made the other The Magistrate was unable to find which of them was faUe, and convicted the accused, in 
the alternative either under s 182 or s. 193 of the 1 P C Held, that the charge was bad iu law, being an 
alternative charge in a form forbidden b> s 233 which direos that, for every distinct offence of which any 
person is charged, there shall be a separate charge. Nor conid the accused be tried upon a charge framed 
in the alternative as in the Form XXVIII, Sch. V of the Code For, upon the facts alleged, there was no way 
of charging him with one distinct offence on the ground of self-contradiction. He could not successfully be 
charged under s 193 I P C, on contradiaoty sutements, because he only made one deposition m which there 
were no discrepancies , and, similarl>, he could not oe charged under s 182 of the I P C, for he onJj once 
gave information to a public servant Held, also, that having regard to ss 225, 232 and 637 of the Code, the 
accused, convicted upon a such a charge, must be held to have been misled in his defence, and his conviajon 
and sentences were set aside 10 B. 121. 5^fl5B 491 and 11 A. 503. 
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237 * ( 1 ) case juentioned in section 236, the accused is charged wtth on^ 

offence, and it appears in evidence that he committed a different offence lor 
iihicli he might hate been charged under the protisions of that section he 
may be conticted of the offence which he is shown to have committed 
although he ivas not charged tvith it 

Note —Sub-section (2) oi this sec ion has been omitted by Act Will of 1923 But it i» reenacted 
33 sub-section (2 A) to s 238 

III titralton 

A IS diarged with theit It ippears that he committed the offence of criminal breach of trust or that 
of receu mg stolen goods He may be convicted of cnmitial breach of trust or of receiving stolen goodsfas 
the case may be) though he was not charged with such offence {JSee 17 M L J 219 »= 6 Cr L J 479). 

Note— 1 The effect of the removal of sub-sec. (2) irom this section — section 403 (1) refers to ss 236 
^ j rf-i. a longer aj ply 

For this see Vo e 


When a per on is 
charged with one 
offence he can be 
comicted ot another 


2 Can a person be convicted of the abetment of an offence when charged with the principal offence 
only?— Ordinarily the facts required to prove the abetment would not be included in the facts constituting the 
principal offence The abetment would precede the commission of the principal offence itself where it 
consists of tlie abettor being a party to a conspiracy In or investigating the principal offence or help m the 
commission of It Therefore when the charge is of the principal offence only it cannot be said that he has to 
meet facts which occurred before the principal offence \\ est J m 11 Bern H C. R. 240 held that it is not 
open to 1 Court to find a man gudly of the abetment of offence on a charge ol that offence itseU. When a 
man is accused of murder he may not be conscious that he will have to meet an imputation of collatersl 
arcumstances constituting an abetment of It whidimay be quite distinct from the circumstances constititing 
the murder itseli A charge of the offence simply as such gives no inumation of a tnal to be held for the 
nbetment In 33 M 264 the Court held that when a person has been charged with a certain offence 
(ss 467 and 468 I P C ) and has been convicted oi that offence tbe Appellate Court cannot on 
finding the conviction is not sustainable convict the accused ot the abetment of that offence Set 
abo 13 Cr L J, 203 (M ) In23M L i 722<=»13 Cr L J 453 Suvdvra Iver J after referring to 
the above cases atnted as follows — 1 do not think that 23 U 264 intended to lay down a univeraal 
rule that m no ense can n conviction for abetment be possible where the charge was only of the principal 
oflei ce. The questionis what the facts charged were. If on those facts two charges could be framed namely 
the commission of the pnncipal offence and the abetment thereof by virtue of provisions of s 237 the 
accused may be convicted of the offence of (he abetment though it was not separately charged agiinsthim. 
The Code hys down no specific provision with respect to the question decided here but the principal is laid 
down in ss 236 and 237 Applying that prfnaple I come to the conclusion that m tins case the accused may 
be convicted of the abetment of criminal breach of trust In 16 Cr L J 876 (Borina) the Full Bench was of 
opinion that it would not in all cases be illegal to convicta person of the abetment of an offence when the 
charge is for the offence itseli In that case the verdict of a jury convicting a person of the abetment 01 
robbery on a charge of dacoity was upheld. See also 25 C ^17 where a conviction under s 467/114 was held to 
be irnpropcr vnd the conviction was changed to s 467/J09 I P C 

3. Conviction for snbatantlve offence when charged with abetment only —Four persons were charged 
under ss 232 and 23o I P C lor coining false rupees not for the purpose of making gain by passing them 
off on the public ns good rupees but for the purpose of getting them secretly into the house of the coiner’s 
house enemies ngninst whom they were making a diarge of theft to the Police accompanied by a request lor 
seardi ind the accused were convicted inder ss 235 and 196/J07 1 P C Tbe High Court while acquitting 
the accused under s. 235 I P C, altered the conviction under s. I9a/I07 1 P C tooneunders 195 I P C The 
course was justifed under this sectioa There can be no doubt that the accused might have been charged 
under s. 10 s 01 strengtJi of s. 236 for the whole story of the plot to fabneate false evidence which plot I have 
found proved was detailed in the case for possession and fanned an integral part of that case The accused 
were iware that il is was a part of the case against them all through and through and they have suffered no pre- 
judice 43 P L. R. 1912 17 P W R. 1912 » 13 Cr L. J 232 
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ft. CoDviction far offence not chtr^ed l« le|al, It the taets which accoteff wonld have to meet on inch 
AH offence, be the lame at on the offence charged.— <0 frearA o/ Imt and cheating— \iYiw a person 
charged with ( 1 ) attempting to commit cnminM brcadi of trust, ( 2 ) framing as a public servant an incorrect 
document to cause an injury, (3) framing ns such public servant an incorrect document to save i person from 
punishment, and wns acquitted on the ground that he was not a public servant though the Judge found that 
he had framed the document with a fraudulent intent, A#/rf,thathe ought to have been convicted of attempt 
ing to cheat, as the facts he would ha\ e had to meet on that cliarge were the same as he had to meet on the 
charge of cnminal breach of trust t2B. H.C.R, 1, 8B 200 niid 17 B. S69, («) Keeeivvtg stolen pro- 

perty and theft A person charged and tncd uudcf s 441 I P C .may without altering the charge be com icted 
of an offence under s. 379, 1 P C, though the proper course would be to alter the charge under s 227, 1883 A. 
V. N. 116 SV-f also 17 H. L. J. 219asS Cr. L. J. 479. {tttj Charges under s 12A A, eonvtetion under s 153-A, / 
P C — An accused tried and diarged with an offence under s 327 A m respect of an article in a newspaper 
may be convicted unders 153 A ui respect of the sameanicleeven though not charged with it 38 B 77and5« 
also 33 B. 221. See the same cases noted under s. 234 

5. Operation of leetlon limited (o cognate offences..— Where charges are nox. ejusdein genens, te,oi 
the same nature, a Magistrate should not amend them at the last stage of tne inquiry The powers given by 
ss. 230 and 237, do not justifj such amendment so as to prejudice the case for the prosecution Per Ranade, J , 
19 B. 61 at p.71. (0 Afurderand theft — ^Thts section and s. 236 refer to cognate offences, but do notrelateto 
offences of so distinct a character as murder and theft Where, therefore, a person charged wnth murder, was 
acquitted of that offence, but con\ icted of theft with reference to the provisions of this section , held the convic 
tion was altogether unwarranted, 1883 A. W. N. 95.— (»ij Pape and Kidnapping A person charged with rape 
caanotbe convicted of kidnapping, 8 Bom. L. R. 120 a,3 Cp. L. J. 210 (tji) Ss 193 and 211, IP C— Uncon- 
nected offences.— K person charged witli dacott), cannot be convicted of dishonestly receiving stolen property 
(S.412. I P C) which had not been shown to be a part of the property taken in the dacoity. Rat&o!al34 
See 93 P. L R. 190ft , 5 C. 671 j 8 B. 200 ] 22 C. 1006. In the tnal on a charge of abetment of forgery under s 46 ? 
I P C read with & 109 I PC, the accused cannot be convicted of using a forged document under s 471, 1 P C ■ 
ss. 236 and 237 of the Code do not warrant such a conviction, the offence of abetment of forgery is complete 
when the document is written and signed but the user is a distinct and separate offence, SO C. V, H. 432. 

6. Where eSeaeee ere distinct, trial iboold be separate.— <t) Two sets of accused —Two acts of 

abduction, separate and distinct, on one and the same girl were alleged to hive been committed by two sets of 
persons of different dates. There were abo charges against members of both the sets of having concealed the 
kidnapped girl and the charges were all tried together The jury returned a verdict oi ‘not guilty” against one 
person and they found the others to have abduaed the girl from tlie guardianship of her parents and thatn 
was not proved that the girl was below 16 years m age Ile/dihat the trial of these distinct offences by 
separate sets of persons was illegal and must be set aside and the re-lnal of each of the offence with which tJie 
accused were diarged was ordered 1C L.J 493 =2 Cr.L J 393. .Skc also 23 C. 104. (it; Distinct offences 
against two Where the accused was charged with assaulting a public servant, iia, a Police 

constable, and in the trial a witness deposed he was assaul'ed by the accused and the accused was found not 
guilty of having assaulted the constable, he cannot be convicted of having assaulted the witness witliout any 
complaint by the witness Section 190 (c) does not authorise the Magistrate to convict him oi such an offence, 
as in that case further proceedings must be taken tinder s 191 before conviction, 6 C. W. N. 203. 

7. Charge under s. 329 read with ■ 149, 1. P. C.— CoQYlction under i. 329, 1 P. C.— A person charged 
for offences under s. 147 and for offences ss 304, 325 and 323 read with s 149 I P C, cannot m the event of 
the charge not being made out, be convicted of an offence under s 32o, I I* C, 34 C. 693 , 6 C. W. N 98 , 17 C. 
W.N. 63:16 C. W. N. 1077 = 13 Cf. L.J. 502. In 19C.W. M. 211, a conviction was upheld on the ground 
that in the circumstances of that case the offence under s 326 was included in the constructive offence under 
s 326/149 and see Note 10 to s. 233. See Note 2 to s. 232 and Notes 5 and 6 to s 227 and also 41 C. 682. 

8. Charge under %. 141, I. F. C.— CoQTlcUon for common object different from that eet out In the 
charge —See 36 C. 869 , 6 U. L. T. 17 = 11 Cr, L. J. SO j 40 C. 168 { Note 1 under s 22a and Note 13 under s. 239 

9. In a case tried with assessors their opinion must be obtained In respect of the offence not charged. 
—It is very doubtful if this seafon applies to a case m whidi the true nature of the offence is not open to 
reasonable doubt, Veir II, 301. In this case it was further ruled that a person cannot be convicted of an offence 
with which he has not been charged, but which the evidence shows he has committed m a case tried with the 
aid of assessors, when the opinon of the assessors has not been taken with regard to such offence. Ilutrr; 
Notes to s. 286. 
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10. EffectofB8.237 Md333onpoyfeM6f Appellate Cottrt.— The powers o! the Appellate Court under 
s. 423 (a) are not qualified b> ss 237 and 233. The finding which an Appellate Court may alter unders 423 

(i) may relate either to an offence with which the accused was separately chafed in the Lower Court or to 
o! which he might be conviaed without a distinct charge In cases not falling under ss 237 and 238 no doubt 
the Appellate Court cannot convict a person ol an olTence which he was not charged m the first Court hut 
where he has been charged and the first Court has recorded a finding on the charge there is no reason for 
holding that the Appellant Court cannot alter the finding because the offence of which he was acquitted hy 
the Lower Court was not an offence w hich did not fall under ss, 237 and 238, 23 Cal 975 j 27 C. 173 folhztndt 
M.Ii.J.B05*=(1911)2M.'W.H.l06«10M.L.'r.6B*12Ci'.L.J.289. See % 423 Where the prosecution has 
established the necessary facts the Appellate Court may alter charge or finding, without directing a new tfiaf 
proi.ided the accused be not prejudiced, 26 B. 863. In 4i C. 537, the High Court on revision quashed die 
convicittoti under ss 46 and 52 of the Bengal Exctte ^r/and convicted the accused under s 61 of the same 
with whicli he was not dvaiged, holding that was a case to which ss 236 and 237 applied. See also 33 K. 2** V 
19 C. W. H. 1276 » 15 Cr. L. J. 704. 

236 , (0 When a person is charged with an offence consisting of several particulars, a 
When offence combination of some only of which constitutes a complete minor offence, and 

proved included in such combination is proved, but the remaining particulars are not proved, he 

offence charged convicted of the minor offence, though he was not charged with it. 

(2) When a person IS charged with an offence and facts are proved which reduce it to 
a minor offence, he may be convicted of the minor offent*, although he is not charged with it 

. * (S-A) When a person is charged with an offence, he may be convicted ol an attempt 

to commit such offence although the attempt is not separately charged 

(3) Nothing in this section shall be deemed to authonse a conviction of any offenw 
referred to m section 198 or section 199 when no complaint has been made as required by that 
section 

UlM%{raUoM 

fo) A IS charged under s 487 of the Indian Penal Code, vvilh crmimal breach of trust m respect of 
property entrusted to him as a carrier It appears thathedldcommit criminal breach of trust unders 4oeinriJ?* 
pect of the property, but that u was not entrusted to him as a earner He may be conv icted of cnmvnal brea<* 
of trust under s. 406 

(b) A IS charged, unders 323 of the Indian Penal Code, with causing grievous hurt He proves th^*- 
he acted on grave and sudden provocation He may be convicted under s. 335 of that Code 

holes.— 1. Scope of the section —This section applies to cases in which the charge is of an offence 
which consists of sev eral particulars, a combination of some only ol which constitutes a complete minor offence 
The gnver charge in such a case gives to the accused notice of all the arcumstances going to constitute 
minor one of which he ma> be convicted. The latter is arrived by mere subtraction from the former 
when this is not the case, when the circumstances embodied in the major charge do not necessarily aiiii 
according to the definition of the offence imputed by that charge constitute the minor offence also the principle 
no longer applies, because notice of the former does not necessarily Involve notice of all that constitutes th^ 
latter The section is not Intended to apply to 3 collateral offence It is not open o a Court to find v man 
guilty ol the abetment o! an offence on a diarge of the offence itself, 11 Bom. H. C. R. 240. Though an accused 
may be charged vrvVhealtematvve with either ol two offences under s 236 or may be convicted under s 237 
of the second offence when charged with the other, the two sections must be read along with s 233, 911 U« 

B R. 98 » 13 Cr. L. J. 429 But this is merely an enabling section Its provisions are not imperative and 
therefore where the accused was charged and convicted under s 454, 1 P C , the conviction was held 
though liie facts disclosed also an offence under s 3St>, I P C., and the accused should have been tried for 
ch irges under both the sections, RatanUl 307, 20 Bem L R. 323 But see 3 R&ng 11 [conlra) 

Kote —1 k The effect of the Insertion of snb-eec. (2) (A) relating to the charge of an attempt.— ror 
thU see Note 32 A to s 403 and 49 M TJi 


* Th • WM tnMlWl Sr Art 3LV(It at 
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S. “Minor offence”— These words are aotjdefined by law They are to be taken not In any technical 
sen-.e but In their ordinary senje. Therefore, where the accused was charged under ss. 3G6 and 370, I P. C, 
held that he could be convicted under s. 335, 1 P C, 23 C. 1006. On a charge under s 157, 1 P« C, a man may 
be convicted of an offence under s. 456, 1 P C., 30 C, V. N. 1079. 

3. ConTlcUon for major offenee not allowed on a charge of minor offenoe —There is no provision of 
Ian nhichalloivs a conviction of a major offence on a charge of minor offence, i Bom. L. R. S13 

4. Offeneei not falling wlthla tha teopa of the •action — 

(0 Hoait^rtakins by mghl and theft m a dtvelltug kaase are not included i« the offenee of robbery or 
in 3 397, / P C—The accused were diarged with and tncd by the Sessions Court under s. 397, I P C for 
committing robbery and using a deadly weapon (sword) at the time of committmgandthejury returned a verdict 
of not guilty of the offence charged, but found No 1 guilty ot house-breaking by night and theft m a dwelling 
house, and No 2 guilt> oi abetting those offences, //etd, that the verdict was bad and should be reversed, as the 
accused vs ere not charged with those offences, and thit as all the particulars constituting tlie minor offences were 
not included vsithin that under s. 397, 1 P or wiihmthe dehnitiun of robbery, the accused could not be 
convicted under this section. Rataol&l 211. But see 1 B. 90. 

(lO Murder and Kidnapping the accused was charged with murder, but the evidence 
established the offence of kidnapping from lawful guardianship with whidi he was, however, not charged, 
held that the latter offence was not a minor offence within the meaning of this section of which he could 
be convicted Weir II, 302 

(ill) Criminal tr/spasi and daeotly ornot.— The oRence of cnminal Uespass is no part of the offence 
of dacoity or not and therefore without a specific charge of that offence a person under trial for dacoity and 
not cannot be properly convicted of cnminal trespass, 23 tf. R. 99. See also IS Cr. L J. 860. 

(itf) Extoritan and M</Z— It is wholly illegal to convict and punish a mao for a grave offence as 
extortion, s. 384, I P C, involving many totally different ingredients on a charge of theft under s. 379, 1 P C., 
only i8Ce.L.J. 997 (&). 

(o) Sections 201 and 202, / P C— Where a person diarged under s. 201. 1 P C , for giving false 
infomution as to the cause of a death was acquitted of that charge, but was convicted of an offence under s. 202, 
1 P C. without a charge being framed, held that an offence under s. 202, L P C, could not be treated as a 
minor offence included in the offence under s. 201, 1 P C , as the esseiuivl ingredient of the offence under s. 202 
IS the legal duty of the accused to give information and this is no part ol the offence under ss. 201 and 228 of this 
Code does not apply and the conviction is bad 9 S. L. R. 123 =* 13 Cr 1> J 16 

(r*) Sections 392 and45S I P C— Where a pen«n Ins been charged under s. 392 I P C , he cannot 
be convicted of the offence under s 458 1 1 C 1911 U.B R I 98 = 13 Cr L.J.439. also 1 L. 6. R. 17, 

(mi) Rape and adultery — An offence under s 493 is not a minor offence or offences under ss. 363 and 
366, 1 P C, and therefore even the formal addition of a fresh charge under s. 498, at a late stage of the Inal Is 
opposed to the spmt of this section, when the trial has commenced on charges under s 366 only, 31 B. 2*18 
See also 20 A. 166. A person charged with rape committed on a mamed woman cannot be alternatively 
charged with committing adultery with the same woman and on the same facts, 9 A. 233 followed in 27 M 61* 
See 29 a 419. 

{viti) Ss 376 and 366 / P C— It is not competent for a Judge in appeal to alter a conviction under 
s. 376 into one under s J66, because a charge under the latter section would involve very different elements and 
different questions of fact from a charge under s. 376, 1 P C., 8. Bom. L, R. 130 « 3 Cr. L. J, 240. 

(lar) Seeiions 2tl and 182, / P C— Can a Magistrate convict a person under s 211, 1 p C, when he 
IS only charged with an offence under s. 182,1 PC.? Fawcett, JC, reiemng to 5 a 18* and 82 0.180] held 
that an offence under s. 211 includes an offence under s. 182, I P C, while Coucu, A.J C, stated that he was 
not prepared to accept that as a general rule of universal af^icauon, 8 & ^ R. 170= is Or. L. J. lOA .SkralsO 
Note 6 to s. 236 

Ur) Sections 147 and 4*7 / 7* C— A personwho isdiarged lor noting under s. 147, 1 P C,with 
common object of taking forabte possession of his nctghbour'jt land and oiassanltinghim cannot be con 
of oiminal trespass under s 447 without a charge being tamed, as tt is not a minor offence within the 
of sub-sec (2) If the common object was to commit ainunal trespass, then a conviction under s, 

18 C. W. H. 691 ^ 19 Cr, L. J. 18S. See Note 7 to a. 237 and Note 10 
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5. When otran:e is compsilte, the aisasei mk^becoavietel on any element of it.— The accused was 
charged a id convicted u ider s. 457, I P C. On appeal the Appellate Court altered the conviction to one 
under s 414,1 P. C /f-'/tf, that the o'fence under a 417 beittg composite, the Appellate Court could record a 
new finding and sentence on any element ol the composite offence, Ratanla! 293, A jierson charged under 
bs. 304 and dJs, 1 P C , may be convicted under s S23 though not charged, 34 C. 323. So also dishonestly retaining 
of propeh> In Untish India acquired by dacoity committed in a foreign State being included in the more 
comprehensive charge of dacoity the accused could be convicted under s 412, 1 P C , when the conviction for 
dacoU> had to be set aside for want oi jurisdiction, 1 B. SO. Where the offence of noting is not proied 
the iccused may be convicted of assault, 7 M. 454, Certain subjects of the Gaekwar who had committed 
i crime wiihin British terntorj were extradited lor mal before the Sessions Court on a charge of dacoily 
ihej were aaiuuted of dacoily and the Sessions Judge was of opinion iliat the evidence proved tlie accused 
guilt) ol theft, but that he had no power to try or convict ihe accused on any charge but tJiat mentioned in the 
extradition proceedings Htld, that the Judge s view ol the law was wrong, and that tins Lode was applioihle 
as lex /on and that he ought to have chained and convicted the accused ol the minor offence whicii the 
evnlence Ind established, 17 B. 369. 

G. Conviction for adaltery without compiaint.—>In sub^ec (3) the word complaint means a compl'unt 
as defined in s 4t/i), 30 C 910 (F.B.) It was held at one time that where the accused was charged by the 
hubb md of a w umaii under & Jbb, 1 P C., a conviction under s 498, 1 P. C , may properly be had if the evidence 
be hudi as to juslil) a conviction lor the minor offence and yet insulficient for a comiaion for the graver offence, 
20 C 483. But this cise Ins doublea m 22 C. 1006 and rfiu/prowd in 27 M. 6iyh//oa'»flg- 5 A. 333. 

Notes 2 and 3 to s 199 

6 A, Conviction for minor offence for which complamt Is necessary nnder e. 195 (i) (A), when (ueh 
offence is included In the major offence charged.— Sub^ec (3) of s 238 mentions hvo cases of complaints under 
bS 198 and 199 of the Criminal Procedure Code, in which a conviction for offences mentioned in those sections is 
illegal when the offence ch-vrged includes the offence for which conviction is made , but lor which complaint is 
nccesbatj under bS 19i> and 199, the speafic inenuon oi ss. 193 and 199 raibes the queslion^whether section 838 
authorises o conviction ol minor offences, for which there ought to be a complaint on sanction under sections 
195, 19(j or 197 but for which no such sanction or complaint IS given or made, and which are included m the 
offences cJiargecl lur which no sanction or complaint is necessary But now it is held, that the provisions ol 
b Itto of the Code c iniiot be evaded by tfie device of chaiging a person with an ohence to which that section 
does not ipply and then convicting him of an offence to which it does, upon me ground that suclt latter offence 
lb a minor offence of the same character, 47 A. 114 

i 

7. Charge under 8 149, 1. P. C., convlettea for the commoa object.— 5irr Note 7 to s 237,aiid Notes 

4 (t) and It) , , 

8. Competency of jury to retarn verdict OB offence proved though not independently charged — The 

.lecused were eh irged under s 14 J, coupled with s 325 of the I P. C, with, while being members of an unlawlul 
.issembl), coininitimg grievous hun The jury disbelieved ihe evidence as to the uiiUwful assembly, but 
uiuniinoiislj loiiiid two of tlie accused guilty of grievous hurt uuder s.3^9 Held, that sueh verdict was leg db 
sust unable alUiough that offence did not form die subject ol a separate charge 1 his secunn enables a verdict 
to be given on some ot the facts which are a component part 01 Uie original charge, provided that those lacts 
constitute a nunor ofteiice, 8 0.871=6 C L, R, 349, .Sr^ also 80 B,2XS and3 C. 169, where it was AfAf that when 
the jur> acquitted the piisoiiers on the charges framed, but louiid certain facts which amounted to ano 
offence and omitted to conv ict the prisoners 01 that offence as provided by tins section, the High ' 

on the case coming to it under s 307, find die pnsouers guilty of sudi offence. See, however, H C. W- N. ^ 
7Cr.L.J. S68. rhert aii accused person was charged with comraitting offences under ss 304 and 326, 1 P 1 
and uied before a jiir> and the latter found liim ncl gutllyaadsx s 304, but returned a verdict 01 guilty but 
loluntanly under s 326, and the Judge without aslwing the jury to explain the verdict dlschirged them an 
then convicted and scnteiKed the accused under s 833 ol the Penal Code Held lliat the Judge wis wrong n 
doing so IS the verdict amounted to one of not guilty bo also in 41 C.682 it was h.ld following 34 C. 698 

16 C. Vf. M 1077 dial a was not open to a jury to convict under s J26, 1 P C., when the offence charged is under 
b. 32b w lUi b. 149 i 1 e. Set Note 10 below and Notes to s 30) 86 Bom. C R. 610. 

9 Power of Jury to retsrn verdict on mtooe ofteacenot triable by Jury — Sub-sec (l)ol this section 
Invtau a jury emiunctlcU to try nn offence triable by a Jury 10 find as an inadeiit that Uie only ficts jiroved, 
umouni to a minor offence and feiurn a verdict of guilty or Uot guilty of such offence though such offence iiw> 
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not be tnable by jury, SessioiH Judges in such case should speaally draw the attention of the jury to such 
power, 33 H.3l3Mr«al:.oaiH 1S,3IH 6li:iaCr.L f 739 (M ) . 16 Cr. L J.676 (H). 

/ 10. CoavIcUon tor minon offence yrhere eTidenoe Ifisafflelent to prove graver offencef»If the accused 

are dialled under ss. 301 and 325, 1 I* C,, the) ma> bt convicted under s 323, 1 P C, though no charge under 
that section has been dra\\n up against them 31 C.323 s But when they are charged under ss.301 and 32o read 
with s. 149 I P C, III respect ot an offence 'illet.cd to Iwve been committed by another person and the commis- 
sion ol the not is disbelieved they should not be convicted under s 323 in respect of their individul acts with 
whidi the> are not charged and which arc not imputed to them in the Judge s charge to the jury, 34 C 325 
It IS now settled law that when a person is charged by implication under s 149, he ciniiot be convicted of the 
ufTeiiCe, 16 C. W. N 1077 » 13 Cr L J. 502 { 41 C 662 Sfe also 34 C. 696 , 17 C W. N 63 where it was Ae/d 
following 6 C. W. N 93 lint under 110 reasonable construction of this section or ss 236 and 237 could causing 
gnevout Aar# be regarded ns nnnor to or included in a charge under s 325/149, 1 P C See, however, 8 C. 87i 
and Note 7 to s 237 niul Note 4 (ar; When nn accused was tried on a charge under s 304 I P C., he can be 
cxmvicted of nn offence under s 304 A, 1 P C if tlie fnas disclose th.it offence, 17 Bom L R 217 and 26 Bom. 
L JL 610, when an accused is tried under s. 30i J J* U, lie may be found gujJiy of an offence under s. 304 A, 

1 P C., It the evidence la justifjnng such n conviction, 29 C. W.N 842. l 

What persons may ^239. The following persons tna> oc charged and Ined together, 

be charged jointly natnelj — 

(a) persons accused of the s.ime offence commuted in the course of the same transaction , 
(fi) persons accused of an offence nnd persons accused of abetment, or of nn attempt to 
commit such offence , ~ 

(c) persons iccuscd of more than one offence ol the same kind within the meaning of 
section 234 committed by them joindy vvithm the period of twelve months , 

(rfj persons accused of different offences commuted in the course of the same transaction , 
(0 persons accused^ of an offence vv^llch includes ‘'theft, extortion or criminal mis- 
appropriation, and'iicrsons aceaised o‘ receiving or retaining, or assisting m the disposal 'or conceal 
ment of, property possession of which is lUegevI to 'have leen transferred by any such offence 
commuted by the hrst n.uned persons, or ol abetment of or attempimg to commit any such last 
named offence , 

(f) persons accused of ofltnces under sections 411 ind 414 of the Indian Penal Code or 
either of those sections m respect ol stolen property the possession ol w hich has been transferred by 
one offence, and J 

(g-J persons accused of my offence under Chapter Xff of the Indian Penal Code relating 
to counterfeu com, and persons accused of iiiy other offence under the said Chapter relating to the 
same com or of abetment ot or attempting Co commit any such offence , 

and the provisions conUmed m the former part of tins Cliapter shall so far as may be, apply to all 
such charges.’ 

Mote.— S. 239 IS iliuroughly re-dralted. 1 he actual diauges made by the nev« amendment are Uie addi 
lion ol clauses (c), (c), (/) and ig). Under Uie old Code, s 334 applied only to the case of one accused person 
committing several oUences 01 the same kind within a year, but wherescveralpersons committed several 
otfences ot the same kind such person^ could not be tned jointly under the old law Under the new section 
several dacoits jointly commuting Uiree dacouies on three different dates within a year and at separate 
places may be now charged and tned together under cliuse (r) of s. 239 bo cases like 19 JL L. J.796 hold- 
ing to the contrary are, it i> submuied, not e,ood law now 

Mote.— 1 Same traniactlon. ,SVr Notes J 4 and 6 under s 23S 

CONSIKDGIlOA OF BECnO^T 

2. BecUoa 239 is merely an enabling leetlOB.— Seaion 239 is merely an enabling section and does not 
[n any way trammel the diacreuon ot the Court, 21 C> L.J. 193 bs 19 C. W. M 673=9 16 Cr L.J.3. 


Thliaeetlga wm sabnUtuudfiirtheoriclMlsectHm by Act XMllof lits, ■ 6s 
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S Whsa offanse is comp>ilte, the a^saiel may lia cenvlcted on any element of it.--<The accused was 
clurgeJ aid convicted mdar s 437,'! P C. On appeal the Appellate Court altered the con\iction to o'’® 
under s 4t4, 1 P C that the o'lence under s. 417 being oimposite, the Appellate Court could record a 

new finding and sentence on any element ol the Composite oSence, Ratanlal 283. A person charged under 
ss 304aiidJ23,J P L , may be convicted under s 323 though not charged, 34 C. 325. So also dishonestly retaining 
of property In Bntish India acijuired by dacoity committed in a foreign State being included in the jnore 
comprehensive charge of dacoity the accused could be convicted under s 412, 1 P C , when the convictioh fur 
dacoit> had to be set aside lor want of jurisdiction, 1 B SO. Where the offence ol noting is not prPved 
the accused may be com icted of assault, 7 M. 4S4. Certain subjects of the Gaekwar w ho had rommnied 
d crime \\iihin British territory were extradited for trial before the Sessions Court on a charge of daco'ly 
Ihey were acquitted of dacoity and the Sessions judge was of opinion that the eiidence proved the 
guilt} ol theft, but that lie h id no power to trj or convict the accused on any charge but that mentioned in ihe 
exindllion proceedings. Held, that the Judges \iew of the law was wrong, and that this Lode was applicable 
ds lex fort and that he ought to have charged and convicted the accused ot the minor offence tvhich the 
eiidence Ind established, 17 B. 369. 

6. Conviction for adultery without complaint —In sub-sec (3) the word complaint means a compl^i'd 
ds defined in s 4 \h), 30 C. 9i0 (F.B.) It was held at one time that where the accused w-as charged by tbe 
husb uid of a wuniaii under fa dbo 1 P L., a conviction under &. 498, 1 P. C , may properly be had if the evidence 
be sudi ds to juslU} a conviction lor die minor offence and yet insufficient fora conviction for the graver offei’ce, 
20 C. 433. But tins Cdse has doubted m 22 C. 1006 and in 27 M. 6iyb//(7Z('i/t,g- S A.233. 

Notefa2 and dtos 199 

6>A. Cottvietion for mioor offeuee for which complaint U necessary ander %, 19S (1) (A), when 
offence b included la the major offence charged.— Sub-sec. (8) of s 233 mentions two cases of complaints 
bs 108 and 199 of the Criminal Procedure Code, m which a conviction for offences mentioned m those sections 
illegal when the offence chvrged includes the offence for which conviction is made “ but for which coinplaiiiii^ 
tiecessary under ss 198 ' ■■ ‘ 7'*“ 

authorises a conviction 


19S, 1% or 197 but for , 

offences cliarged lor which no sanction or complami is necessary But now it is held, that the provisions of 
b 195 of the Code c miiot be evaded by the device of charging a person with an offence to which that seeffon 
does not apply and then convicting film of an offence to whicli it does, upon tne ground that such latter offef"-® 
is a minor offence of the sinie character, 47 A. lit ^ 

7. Charge under B 149, 1.F«C., conviction for the common object— 5'rr Note 7 to s 237,and No^b=^ 

4 (v) and ID , j . I 

8. CoiQpeteney ot jury to return verdict on offence proved thoagh not Independently charged —fbc 
aCtustd Were charged under s 149, coupled with s 32s of the 1 P. C , with, while being members of an imi 
.issembly, cuiiimitiiiig grievous hurt The jury disbelieved the evidence as to the uiilavvlul assem'ul),V^ 

Held, that suth verdict w is leg ah) 
large Ihis secijan enables a verd*^* 

, al charge, provided that those 

constitute a minor ofience, 5 C. 871 =6 C. L. R. 349. .Sir^aiso 20 B. 21S and 3 C. 169, where it was heldib^'- wh^'^' 
the jury acquitted the prisoners on the charges framed, but found certain fvets which amounted to . 
offence, and omitted to convict die prisoners ot that offence as provided by this section, the High Court cou ■ 
on the case coiiungto it under S 307, find Uic jmsouers guilty of sudi offence. See, however, 13 (3. W* 

7 Ct. L. 3 . S£2. rheic an accused person was charged wvth committing offences under ss d04 af’ff 326 r • 
and tried before a Jury and the latter found him rrot under s 304, but relumed a verdict Ol “guilty but n ^ 
to/uHtinty under s 326 and the judge witliout asking the jury to explain the verdict discliarged them ah 
then com Kled and senteiKed the accused under s 833 of the Penal Code He/d, that the Judge was wrong ^ 
donn, sy a,, Ute verdict amounied to one of not guilty So also in 41 C.662 it was /t.ld/oUoxiug 34 C.698 an 
16 (k W. W. 1077 that It w -IS not ojKjii to a jury to convna under s> J26 , 1 P C., when ttic offence charged is un ^ 
s. 320 wiUi s 1-19,1 1 t_ .Ser Note 10 below and Notes to s 301 26 Bom. C. R. 610. 


9 

arzi'.runr tc 


Power “I J“»y to petorn verdict on minor offence not triable by Jory —bub-sec (l)of this secUU 
Jiny einimiKlleU to try in offence triable by i Juiy tO find as an inadeiit that the only ficts prove 
minor u •nwe and return a verdict of guilty or hot guilty of such offence though sudi offence in-*) 
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not be tnable by jury, bessiom Judges In fiudi case should s]>eci ally draw the attention of the Jury to such 
power, as H. 313 : set aSo 21 H 15 i 21 H 6 tl { 13 Cr. L, J. 739 (U.) , 16 Cr. h. J. 676 (H.). 

f 10. ConvIsUon for nlQon oRence where etidenee InieRlelent to prove graver effeDee.— H the acai^ed 
aK diarged under ss. 304 and 3i5, 1 1' C. , they may lx. con\icted under s 323, 1 I’ C, though no ch irge under 
that section has been drawn up against them 31 C.S29. Uut when they are charged under ss. J04 and J23 read 
with s. 149, 1 P. C, in nj.pi.ct ot ail oilencc ntleged to have been committed by another person and the commis- 
sion ot the not is disbelieicd they should not be convicted under s 323 in respect ot their iiulivtdul acts with 
w hidi tliey are not Lhargetl ind w hich an, not impiitetl to them in the Judge s charge to the jury , 34 C. 835. 
It IS now settled law tliat when a person is diirged by implicitlon under s 149, lie cinnot be coiiMCted ot the 
ofTence, 16 C W. K. 1077 13 Cr. U J. 502 ; 41 C. 662. See ilso 34 C. 60S } 17 C. W. N. 63 wfiert it wns held 

foUowxng 6 C. H. N. 93 tint under no reisonihlc con^biiclion of this section or ss 236 and 2J7 could cauMiig 
Aar/be regarded is minor to or included 111 1 chirgc under s 335/149,1 1* C however, 8 C. 87l 
and Note 7 to s 237 and Note 4 lary When iii accused wis tntd on a dnrge under s J04, 1 P <_, lie cm be 
con\ icted of in offence under s 304 A , I i‘ C,, it llie fias disclose Uut oflcncc, 17 Bom. L. R 217 and 28 Bom, 
L R.610, when an accused is tried under s 302, I r L., he may be toimd guilty ot an offence under s. 3i>4 A, 
1 P C, It the evidence is justifying bucli i conviction, 29 C. 77. N 812. 


What persons may *2-39* The foVoiMni; ftersons mi) oc thtraed Jiid tried together, 

be enuged jointly namd> — 

(a) persons accused of the simc olleno. committed in the course of the same tnnsaction , 

(d) persons accused of an offence .ind persons .icctised of abetment, or of an attempt to 

commit such offence , ~ 

(e) persons accused of more than one offence ot the same kind within the meaning of 
section 234 committed by them jointly within the period of twelve months , 

(d) persons accused of different offences committed in the course of the same transaction , 

(e) persons accused^ of an offence which includes ''theft, extortion or cnminil mis 
appropnaUon, and persons accused of receiving or retaining, or assisting in the disposil or conceal 
ment of, property possession of which ts alleged to have been transferred by any such offence 
committed by the hrst named ptfsojis, or oJ abetment of or ittempting to coininii .my such fast 
named offence , 

(/) persons accused of offences under sections 41 T and 414 of the Indian Penal Code or 
cither of those sections in respect ot stolen property the [Wssession of w hich has been transferred liy 
one offence, and 

(J-) persons accused of iny offence under Chapter XII of the Indian Pcml Code rtl Umg 
to counterfeit coin, and persons accused of any other offence under the said Ch iptcr rchtmg to tlu 
same com or of abetment ot or attempting to commit any such offence , 

and the provisions contained in the former part of ilm Chapter shall, so iir as nny U, iipply to all 
such charges.” 


Mote.— S. 239 is thoroughly re-drafted. The actual changes made by tlie new lunciulinrut iirv the lulill 
lion of clauses (c), (<).(/) and Under the old Code, s. 234 applied only to lliecisf uf oiip lUMisod inisoii 
committing several oUences of the same kind within a year, but where several |ier«uiii vvinunlucil nevmt 
offences ol the same kind Such persons could not be tned jointly under the old Inw Under the non aevlloii 
several dacoits jointly commuting tluee dacoities on three different duci ivllhlii n yrar uiid nUepiraiP 
places may be now charged and tried together under chnse (e) of s. 231 .Sncwpi ||l,n 10 A. In J. 706 hold 
ing to the contrary are, it is submitted, not ^ood law now * ' 


Hote.— 1. Same traniactlon- .$■« Notes 3, 4 and 6 unde/ s 235 

'■ •« 7 ^^ 
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h n open to the Court even when the names of aU the conspiratore are Known and are even men^oned 
in the charge to pUce the cj-cjn?piratQf» on their trial separately, the trnl of some without the others is not 
vjtjaied,« C. 957, where reference is made inJiusseltoH OrMneillSOS) 149, 180 and otlier authonties. 5risNote 
18 to s 233 and Note 2 to s 23S 


3. First two claases aiesot matBally taelntire. Two aocased may ho jointly charged with 
offence and one with a different offence In the same traaeactlon.-^-The opinion o{ Mr MavNe in the Criminal 
Law, 2nd edn.p 941, that, " In order to enable severalpersoos to be tntd together under the second clause o! 
s 2 j 9, It li, necessary to show that tliey were engaged m the same transaction with such a coratuon intention as 
would make each person liable for the acts of the other under s 34, 1 P, C.," does not seem to be warranted by 
the section, ill (6). The two clauses of s 239 are not mutually exclusive. It A induced S to cheat and S 
attempted to clieat in consequence, A and B may clearly be tned together for abetment of, and atterapiod 
cheat respectively If, in the course of the same transaction, A commuted the separate offence of criminaf 
breach oi trust jn furtherance of the conspiracy to dieat, A may clearly be charged with that offence at the same 
tnaJ, 33 t, 4S3. Set illustrations {i) and {e). Accused who was a ticket-collector Jo the East Indian Rai)i*'ay at 
SheoraphuU was charged with cttminal breach oi trust under s. 408, 1 P C., for having banded over used tickets 
to the second accused, who was his friend, and with abetment ol dieating under s. 420 read with s i09, 1. P* C-* 
for employing the second accused, to claim a refund on those tickets at Hanpal, the station where these tickets 
were issued, by representing tliat they were purchased in the morning and had not been used, and was tned 
jointly. With the second accused, who was charged wiUi attempt at cheaung under s. 42o, I P C, read with 
s. Sll It was contended that there had been misjoinder of charges, ArW, that the transaction was clearly one 
and fell within the purview ol s 239, 28 C. MS. See also 42 C. 937 j 19 C. V. H. 121, Allhougb s. 239 is ihtf only 
••ection which refers to the joinder of two accused In one trial, yet even in that case charges against each 
accused may be combined under the proceeding sections subject only to the condition imposed fay s 239, 

the offences charged arise out of the same transacuon or that the one offence was the attempt to comidd or 
abetment o£ the otlier ■^Per Pratt, J —Two accused could be tned together when diarges in the altem*b>'* 
were combined against one ot them, provided the offences occurred in the same transacuon as the 
charged against the other accused, 1 8. L. R. 78 «« 8 Cr, D. 8. lit C, V7. M. 121. See 46 A. 64. 

4. What ptovUloBs ta the former part of this Chapter apply to thU eecUon—Pees a. 334 apply .-',55!/ 
Note 240 9 334. This section does not appfy to a charge against several persons accused of several offences, 
unless the acts constituting these offences form the same uansaction in respect of all these persons, 33 C. 292. H«e 

, t ^ .u r- ». - -w nossessionof the complainant Rnd 


ither plot and looted his tobseco 

. 148 and 379, L P C. , held, that 

the eients of two different dates were not parts of the same transaction and that the tnal was bad for misjoii'd^i 
33 C. 293. Section 234 does not apply when more persons than one are tned jointly under s 239, 168 P.D.B. 1918=“ 
F.W.R.l9U=».12Cr Ii.3.266,122 P.L R.19ll=»28F. W.».191l« 12Cr. l..3.208iTIi,B It2T2«16Cr, L. J* 

Sfa 7ft5C>'Ja>C.kT?i4 SVJK.V, oaRSa 'iie Wagisxnftt vsR. ot s ts«!c ^ 

‘ • ...» V - . -T p.-j*=8Cr L.J.191. Inajon't 

for that would necess^^y 

I » ■ ■ U ! *.3, The Court declined to 

express any optmon to enable more persona than one to be charged and tned together for more 
than one, the offences must all form part of the same transaction S 233 lays down the general ml* Ss. 23 
238 apply to cases where one person may be dealt wtth at one tnal for more than one offence S 239 
the tnal of more persons thin one ^iintly The last words of s 239, v%z , and the provisions contained in 
former part of die Chapter, elc, do not mean that ss 239 and 234 are to be read together 
the part headed ‘I-orm ol charges” ss.221 to 232 inclusive, 7 I».8. R.273 =» 16 Or. L. A 44- & ^9 

thia limitation attached to u tint the provisions contained m tfie former pan of this Chapter apply to ail chare 
UUuic under s 239 Hus s 239 is m turn governed hys 234 and s. 235, 11 A. L, J. 186 . 

under tlie prestTTi-HrfcSdff®"^ appears that sections 234, 235 a id 239 must be read together, that 
to say, Uie uperatiui , sections is governed in turn by the other This is apparent from 

enumeration o{ tlie Uin,.re,n whidi persons may be charged and toed together, being given '* 

8ut«ecs (a) to tg) to w ly ^ ' 

8 For person# 1,^ . . need not be cpntlnBOBt from •iMt 4® In 

B. 449 and 80 B. 19, ^ j J wicd, should have been Jointly associated m the senes of 


eonmiuiiriK die transacuon ^ 


no warrant for this limitation in s 239 See 1 8. h. 
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73 <a 8 Cr. L. J. 91 ] 33 H. 602 and 10 H. L. T. 23 » (1911) 2 U. W. H. 189 » 13 Cr. L. J. 26s. Where the first acctised 
seized a ivoman with the intention of forcibly having sexual intercourse with her and was attached by her 
husband and the second and third accused thereupon appeared and assaulted the husband, held that in 
the absence of proof that the three accused were acting for a common purpose m execution of a common 
design, a joint tnal m which the first accused was diarged under s. 351 of the Peml Code and the second and 
third accused under s. 323 was illegal 6 Fat L. J. 11. 

la 23 JL !>. J. 3 where several people were tried together for coamiiliing difTerent offences all 
committed on their own account it was AeWthat they could not betned jointly Further A^/</thatthe accused 
not having acted in the course of the same transaction (because having no intention in common) could not b« 
tnedjointlj 

6. The vrords * accused for the same offence* Imply that all aeeased ihoald have acted in concert — 
The words imply that all the accused should have acted in concert or assoaation. They do not apply to 
a case in whidi the allegations against the accused are mutually exclusive. WTiere two accused were tned 
together on a charge of having caused grievous hurt to a person and the allegation was that either one or the 
other committed the crime, and the Magistrate disdiarged one of the two accused and convicted the other, held 
that the joint tnal w as bad. The two men should have been separately tned, 7 L. B, R. 68 » 6 Bar. Ii. T. 191 n 
II Cr. L. J. 86X See Note 30 

S.EFI.IG&T10H OF SECTION. 

7. Section does not apply to preliminary inqntrles.— This section does not deal with y>int inquines 
There can be no objection to proceedings pnor to commitment being joint, 7 Bom. L. R. <87. 5s 233 to 239 of 
the Code apply to the tnal of the accused and not to preliminaiy inquines and commitment Ttie Sessioas 
Court is competent to try separately pnsoners who have been committed together as if tliere had been two or 
more commitments, 36 U. 893} Rataalal 916; ii V.B.16t(1900) JL W.N. 306. 5'^eNote 22 to 8 233 , seeKl H.661. 

8. Section bai been applied to seculty proceedlngi— Chap. Till.— The provisions of this section are 
applicable to cases under s. 107, 9 A. <63; 8 C. W. K. IBO. Where more persons than one are called upon to 
show cause why they should not execute bonds for good behaviour each person arraigned should be tned 
separately, Ratanlal 889 ; 14 G. 338. Where two persons were brought before a fir»t<lass Magistrate under s. 109 
and they were tned together and discharged under s.1 19, AcAf, that the said two persons should not have been 
tned together, Ratanlal 961. Notes at p 171, under Heading VI 

9. Section does net apply to trial of cross-.cases.— But where two cross noting cases were Instituted 

before the same Magistrate and tned, almost slmultaoeously, a few witnesses in each case being examined 
every day, the mal was notbad, SlCIt. R. 279}8 C. V. N. 844, where 99 M. 61 (P.C.) is See 

aUo6C.68; 1881 A. W. R. 33 } 12 C.Tf. H. 198; 9 A. 492— 163 

9.A. Trial with the aid of auesson of an offence triable with the eld of auesion— Accused found 
gaQty of a minor offence triable by Jery— Coavletfon for minor ^ence valid —On the tnal olan accused by a 
Sessions Judge with the aid of assessors for an offence so tnable, it is competent to the Judge to convict the 
accused of a minor offence, though the minor offence is tnable only by a jury, <9 B. 619 .^23 Bom. L. R, 124L 


EFFECT OF MISJOINDER. 

10. Ubjolndor renders the trial IllegaL— The joint tnal of several accused renders the tnal invalid 
except in the cases falling under & 239, 4 N. L R TIeS Cr. L. J. 11. A tnal which takes place m defiance c^lhs 
express provisions of s 239 must be held to be a void tnal 19 Cr. L. J. 420 (0 ) The disregard of a phm dun 
cost by law cannot be condoned with reference to s. 537, 39 U. L. J. 381 bs 16 Cr. L. J, 298, See ait/^ gS ILCl 
(F.C.) and Notes under s 233 There can be no waiver, 8 C.9B ; 4 Bom. L. R. 93 ; 26 U. 139. See sSiC 
V. N. 69 U. L. T. 299 » 11 Cr. L. J. 398 ; 11 A. L. A. 188 » i Cr. A. J. 116. 


V , ■ * 

13. The trial to be separate net only in form bnt tn snbttaaee.— Where fotr 
of having given false evidence in the same proceeding and the Sessions Judge ahU* jraias: 
acruxed separatclj, heard the witnesses only once, held, that this was substanuaEv irr — jik 
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“> procedure, 10 C. 40S ) 15 B. Ml;’ 3. M. H.’C. B. Appl. XXXII ; Welp 11, 

-01 ; Rat.nlei 31. 29 H. I, J. 101 = 18 M. t. T. 95 = 16 Op. L. 3. 593 (F.B.) and Note 20 to s 233 

OASES WHERE' JOINT TRIAL HELD VALID. 

13 Ooint trial 01 pcpsonj Uklnjpapl In 4 Plot with flllTePenl common ol,jecl«._ln a case oi not, one 
ae of acctwed were charged nndcpss. Ill and 112,1 P C, lor taUns part m the not with the common Ob, act of 
s tting hre to public b, Hidings and anotheraccnsed was charged with being memberol the unlawlulassembly 
with the common object ol closing by lorce a college and all thewccosed were jointly tried and connoted It 
'''''lP'''>''9<*““">“i'»''iJ»'nderandas,herew.a5adilletenceinthecommon 
^ject the transaction was not the same , h,U by Bensow and Mpptno, JJ that the proceedings ol the mnb 
insisting ot several minor transactions Irom first to last showed snch continmtyol purpose and of action, and 
\ere unite m such proximity in time as to form one transaction within the meaning of ss 234 and 239 of the 
code sons to render all the rioters liable to be tried at the same trial for the acts done by each of them 
K RAN AIR, ] Contra —That the closing ol the college and setting fire to public buildings were 
inerent comnion ohiects and did not form the same transaction and the conviction should be quashed. 6 Iff t. 
r. 17 =« 11 Cp. L. 3 . 30 and see also 1883 A, W. N. 28. 


iTiPtri *1* pjincipal and agent— principal and abettor.— S 239 dearly allows an agent to lie 

HI e same trial as the pnncipal A licensed vendor who is pumMiable by imphcition under s 56 of the 
xezse el 1909 may be ’ tried together with his agent who commits the offence t The case is one of 
AIM 'y ‘J*^P^‘cation, 18 C. L. 3. 692 =5= 13 Cr. L. J. 233. Where a person who had a license for the saleot 
pum alowed another who had no license to sell the drug, tiieir joint trial and convicbon under s 9 of the 
good, the transaction in respect ol which the accused were convicted being the same. 
l«PwL.R. 1906«4Cr. L.3. 178. , ■ t ' f I . 


bribe thtangh another. — Where an illegal gratification was given to accused No 2 and 
awepfed by accused No 1 and they were charged under as 162 and 161. 1 P C , respectnely, Mdiha joint tnaf 
was good as the offences formed paa of the same transaction, 7 Bom. L. R. 637. 

‘ f ilolnt trial of the keeper of a gasilQ|*hoa8e and s player therein —The offences ot the keeper 

o a gaming house and a player tfierem arise out ol facts so inseparably connected together as to form a single 
ansaction and, therefore, the housekeeper who commits one offence m that transaction and his customer who 
commits anmher ve clearly within the purview of s 2S9andma> be jointly tried, 8 N. L B.68«=l*Cr. L. J.293 
w ere 8 P. W. R. 1910 ss n cr. L 3. 211 was dissented from Contra —The keeping of a gaminghouse and 
eing present in it at the time of a Police raid eaniiot be said to formpirtof the same transaction The joint 
trial of a person or keeping a gambling house under s 3 ol the Oaintni; Act, 1867, with others under s 4 for 

frequenting it tsillegal 38 P. R. 19l4sc 16 Cr. L. 3. 220;5 P. W,E, 1910*= llCr. L. 3. 811, ^ 


lit lit receiver of stolen property.— Where two persons are charged, the one 

'^*,1 u ^ other with receiving the stolen property knowing it to be stolen, they may be tried together 

b. R. 343 5 6 Bora. L R. 361. Twen^five persons were charged with dacoity— s 395, 

* ^ ‘ A -ibetting the some, s 395/109. and there were further alternative charges under 

iSs U an 412, 1 p C., against three ol the accused for having ,disbones.lly retained articles stolen m the 
dacoity and all the 27 were jointly tried and convicted , Aeld. that the fact that three of the accused were abo 
charged under ss 411 and 412 on the strength of an inadent which is , part of the evidence against them on the 
charge under s 395 could not vitiate the tnal It aL. 3. 183« It Cr. L 3.244 Similarly, the joint trial of a 
person who commits a criminal breach of ttust andjif the persons who 

the proceeds ol the breach ol trust, is good The^ receivers knowledg 
through the tainted channel ol theft or criminal breach of trust which i' 

connects him with the transaction of theft or criminal breach ol trust so as to mike him a tarticeps enmnis 
and that connection is sufficient to constitute both the theh or criminal breach of trust and the receipt 
one transaction whether the two acts take place simultaneously or not 6 Bom. L. R.S17, which is followed In 
2 B 449. Ordinarily thejLaD'i^e disposal of the proceeds would 'be parts of the same transaction , ami is 
ap”Dr''””bl '^5 '’^fween two a'ctS^oo® not necessinly tonsutate them parts of the same transaction an 
to be "*“me behiee,! acts, otherwise connected, does not prevent iliem from continuing 

Biwal occumd' wnnSSlf'f'*-””’! ’•'">» ■' >5 ™i Mces.ary to the, to.ltelWt and 

• c. U J. 28, « B.r L T .I™ Or “* M"’ “• B. H. 5 = U Bor L R. SS - 

• • *®^13Cr. L J. 5g Ilisstated m 33 A.331 that the practice in tliat 
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pro\inc« is the Same as pre% ails in Bomba j.niniely, that when practlcalthe thief and the person who recenes 
the stolen property are tried together and such Inal does not contravene the provisions of s 2an , 41 A. 276. 

Contra— For joint trial, receipt should be tmutedtately after theJL Tlie offence of dishonestlj receu 
ing stolen property from a person who has stolen that property cannot be regarded as an offence committed in tlie 
same transaction as the theft itself unless it be in a case where simultaneously with the oBence of theft the 
offence of receiMtig stolen property is committed 1 C. W. N 35; 2S 0. 10 ; 29 M. L J. 331 ^ 16 Cr. L J. 29B 1 27 C. 
839; 23 C 7. Where fne persons were jointly tried four of them onM charge of theft and the fifth for receiving 
stolen property the act of receipt not being simultaneous with the theft, held that the offences of stealing and 
receiMiig stolen property were not parts of the same transactioA and that the joint trial was illegal 3P. R 1905*= 
21 P.[..R.1905c=2|Cr.L. J.37; 1914U. W. N. SS2e=19 Cr.L J.2S6. See also the foot note under SP. R. 1905; S P. 
R. 1900 ; 7 P. R. 1903. See also 17 Cr. L. J. 477. But under the present amendment it will be seen that the 
receipt of stolen property and theft though not {larts of the same transaction may be joined together in one tnal 
under clause (tf) of s 239 Therefore the above cases holding to the contrary have become obsolete. 

18. Joiat trial of disposer and receiver of etolea property. — The offences under ss 412 (criminallj 
disposing of stolen articles) and 411, 1 P C , may be jointly tried, the ofiences forming part of the same transaction 
and having occurred at the same time and places, 6 Bom. L.R.331. Thus where two persons were jointly tried 
and convicted underss. 411 and 414, 1 P C , both of them being charged in respect of a currency note for Rs 500 
and nlso eadi of Uiem in respect of a different note for Rs. lOO held that though in respect of the note for 
Rs. 500, the accused might be tned together, the other chaiges in respect of the two notes for Rs. lOO eacli 
could not be tned together as the trans.ictions were separate and distinct The conviction was therefore 
annulled for misjoinder of parties and re-tnal ordered 23 C. 104. See also 4 A. 147 , 14 C. 395 and IS B. 491. 
But now under d.(/) of this section 23 C 104 and 49 C. 565 are no longer good law 

For the joint tnsl of persons charged with dacoity and persons charged with the receipt of propert) 
stolen in the dacoity See 45 1. 221 

19. Joint trial for possession and delivery of conoterfelt eolD.— Cwho was in possession of 104 
counterfeit coins, delivered 50 of them to P to pass off for him At one tnsl Cwas tned under s 240,1 P Ci 
and P under & 243, 1 P C , held, that the joint tnal was perfectly valid under this section read with sutvsec (O 
of s 235, su^ra innsmuch as P received the coins wtUi the dehbente intention oi fraudulently passing them 
ofT ss genuine, 31 1 1007. See cl (/) of s. 239 

20. Harder and caaslng disappearance of «vldeBee.->Accused I to 3 were charged under s. 302 for 
murder and accused 3 was furthercharged in the alteraitive unders. 201, I P C for helping accused I and 2 
in disposing of the corpses with the intention of screening the offenders, held the tnsl was not illegal for 
misjoinder of persons, 1 8. L. R. 73 = 8 Cr. L J. 191. 

21 Joint trial of persons habltnally asiocUted for the pnrpose of dacoity— e 400, 1.P. C.— Fourteen 
persons were tned at one trial and convicted of an offence under s 400 for having formed a gang for the 
purpose ot habitually committing dacoity between 7th March, 1909 and ISlh December 1909, four serious 
dacoities, having been committed at four different places and the accused it was alleged and proved took, 
part in one or more of those dacoities, held that the joint tnal of all the accused though not illegal, was 
improper, 68 P. L.R. 1911= 12 Cr. L. J. 260. 

22. Joint trial In cases of conspiracies— 5r^Note 7 tos 235 

(i) Sections 121 A, 121 and 126, 1 P C — Where about twenty accused were all alleged to have l>een 
members of a secret soaety, with its headquarters in Manicktolla in the suburbs nnd its plsces of meeting m 
Calcutta and elsewhere, and to have joined in the unlawful enterpnse, and with others known and unknown 
to Inve conspired to wage war or to depnve the King of the sovereignty of Bntish Indn nnd to have collected 
arms and ammunition with such intent and to have actually waged war Held that joint tnal of the acaised 
on diarges under ss. 121, 121 A, 122 and 123 X P C, was not bad for misjoinder of persons or charges 27 C. 
467tl6C. V.N 1103*=15CX.J.St7=ilSCr. L.J. 609| 11 P. W. R. 1915 16 Cr. L. J. 354. 

(m*) It is legal to try together charges of conspiracy and offences committed in carrying out the 
objects oi the conspiracy Tlie transaction is not completed as soon as the offence is committed. It is dear that 
so long as the conspiracy conunued, the transaction which began with the forming of the common intention 
continued .and Uie offences committed in the course of the same transaction. 16 Cr L. J. 19 19 C. W. N 706 «=> 

31C.L.J.201. 
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(»>) But It should be observed that if a conspiraqris entered into tit district A and acts are committed 
in pursuance ot the conspiracy in district £, the Magistrate of district A can try the offence of conspiracy, but 
cannot try the accused in the same trial for offences committed outside his district S 239 of the Code cannot 
gi\ e junsdiciion to a JlagistratQ who has no jurisdiction to try the offence under the pro\nsions of Chapter XV 
of the Code, 28 C. W. N. 975. 

{iv) See 10 JL. 88. 

(k) Perjury— See Notes 28 and29 


C&SE8 WHERE JOIHT TRIAL HELD ILLEGAL. 


23. Fight between eonteading parties not one transaction —In case of a fight between two 
opposing parties, the law as contained in this section is that opposing parties caiinnot regularly be cliarged in 
one and the same tml, 20 C. 537. Where the members of opposing factions are charged with noting each party 
must betned separately, 6 0.98 =»« C. L. R. 521; 1881 A. VT. N 28(8 W.R.4T;9 W. R.33: 12 W. R. 75 j 22 and 26 
P. R, 1881 ; 5 P, R. 1906 = 4 Cr, L. J. 75. Where two parties are arraigned against each other in a not, it cannot 
be said that the offence of noting was commuted by toth the parties in the same transaction within the mean 
ing of this section so as to justify a joint trial of the jiersons on both sides The offence of noting committed 
by each side, forms a separate transaction, 15 P. R. 1882 , 5 P. R. 1906 « 4 Cr. L. J. 73 ; 14 C. 358. 

24. ConverilOB of coanter-eases of ataaaU Into a single case of affray,— Where complaints and 
CToss<omplaints of hurt or assault are Instituted (the complainant in the one case being the accused in the otlier 
and vtce versa) and alter taking in each case the evidence in support ol the prosecution, the Magistrate is of 
opiuiun that the accused have jointly committed an affray, he cannot convict them of that offence on the 
evidence so recorded. He may call upon them to show cause why they should not be convicted of affray, 
but should they deny the commission of the offence, then it must be proved m the regular way, and without 
reference to the evidence previously recorded.— C P Cr Cir, Part 1, No 5 

25. Defamatien and pnbUcatioa thereof.—/!, B and C passed certain resolutions defamatory of the 
complainant and published those resolutions and D transmitted the resolutions to a newspaper. All the four 
persons were tried together and convicted But it was not shown that A, B, Cmsugaied D to write the letter 
to the paper or that they had any common purpose nor was it shown that the offences were committed in one 
and the same transacUon, held the trial was bad, 7 M. L T. 137 = 11 Cr. L. J. 135. 

25-A. Joint trial for offences under ss 500 and 601 of the I. P. C.— A joint trial of the autlior of a book 
under s 600, 1 P C , and of the printer is illegal when there is no evidence to show that there was conspiracy 
between them 60 C. 159. 

26. Dlitlnet offences of conterapt of Court— It i> illegal to try conjointly in one trial several persons 
accused of distinct substantive offences of contempt of Court. Such procedure is obviously prejudicial to the 
accused, for they are precluded from calling eadi other as witnesses in support of their various and distinct 
pleas of not guilty, 1883 A. W. ». 23. 

27. Joint trial for Iglvlng false Information bad.— Where a Deputy Collector, acting under Mr Land 
AcquxnUon /Ir/r, laida charge against the tosor and lessees of certain lands that they had given false informa 
tion in certain written statements, held that though the complaint was laid against the parties jointly, any 
offence committed by each is a distinct and separate offence and should be tried separately, 27 0. M5. ut 
where afalse charge of stealing goats was made by one accused on one day, and by the other accused on e 
following day and they were both convicted in a joint trial, the Madns High Court held that they were 
properly tried together as the offence, vrz, afalse charge that certain persons stole certain goats vras t e same, 
27 M. 127. 


28. Joint trial of leveral aecnied for perjury.— Where two persons are severalty charged 



against him or I* ihe subject of a prosecution on that account, 7 B. L.R.Appx.LXTlMll W.R. 47. Not even the 
consent of the accused oan, having regard to 25K tl (F.C.) legalise such a joint trial 4 Bom.JUR.83. Bui 
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where there was one sustiine<l ind contlmious plot for a certain purpose, vtz , ol exposing an innocent tmn in 
a false charge and to secure Uiis end \ anous means had to be resorted to and one of such was two persons giving 
false evidence held the> could be jointly tried, it fiom. L. R. 972 = 1 Bom. Cr. Ca, 216 13 Cr. L. J. 833. 

29. Here allegation of conspiracy will not validate Joint trial for perjnry. — Where the accused were 
convicted at one trial of gning false evidence in a case of dacoily on the ground that they had coaspirwl to give 
such false evidence and they aveie neither chaigeit with nor conMcted of so con^p1Tlng, held that the joinder 
of accused was illegal, since the words Ihe same transaetion in this section cannot embrace the examination 
of all the witnesses throughout a trial but could apjaly oiil> to the examination of each witness as such 
separately, 3 L. B. R. 231 = 4 Cr. L. J. 439, where 25 M. 592 and 1 L. B R. 363 are rejerrtd to Similarly, where 
two persons were jointly tried one on a diarge under s 471, 1 P C , and the other for giving fabe evidence in 
the suit in which the forged document was used the Inal was held bad for misjoinder of accused, 
1683 A. W. N. 183 But where several persons jointly filed a wntten statement signed by all and one of them 
gave evidence in support thereof it was the joint commitment of them all, the deponent under s. 193, 1 P C 
and the others under s 193 207, 1 P C . was good, 1884 1. W. N. 52. 

SO. Joint trial of two aceued not desirable when each tries to throw blame and responsibility open 
the other.— Two persons and £ were jointly tried under s. 403, 1 P C, for cnminal breadi of trust and each 
Incd to throw responsibility upon the other and diarges were framed against both. The cross^xamination on 
behali of A was conducted first and tlienit was conducted on behalf of £, and on what was elicited at this 
latter examination £ was acquitted without being called to enter upon his defence, and the statements so 
eliated in this latter cros-vexaminalioii were used against ^ without his having had an opportunity of 
explaining them, or further cross^xamining the same witness on tliose new points , he/d, that though it canuot 
be said that the accused were not properly tned in one case, sull in the circumstances of the particular case // 
had been prejudiced at this tnal held jointly with another. 3 & W. N. 277. See Note 6 Such trials are 
not necessarily illegal, 168 P. L R. 19U <= 12 Cr. L. J. 266. 

31. Sameness of charge cannot Jastlfy Joint trUl of several aecated— <t) Where fifteen persons 
were jointly tned and convicted of distinct offences ot committing nuisance, he/d that the conviction was 
jl egal as the accused must have been prejudiced in their defence, 6 U. 20 j 33 C. 292. 

(tt) W here there was no joint action oo the pan of the accused and each acted independently of Ihe 
rest and made different defence . held, that the joinder of a number (m , Qi) of charges agamt 62 persons m 
one charge was a material irregularity whidi rendered necessary the setting aside of the conviction, Velr 11, 303. 
But where the charges involve a conspiracy between the several accused, the> may all be jointly tned IS JL 88. 

(<<0 Where the complaint was that the coolies (1) a colliery had decamped with the tools supplied to 
them and they were all jointly tned under s 403 1 P held Ihit the inal was bad, 13 C. W R 131. See 
also 13C.W.K. 191. 

31-A. Joint trial of persons with Joinder of charges. — Where all the accused were cliarged in one 
count with the murder of seven persons, to support which there was no evidence against any of them , in two 
counts with the murder of two others, committed only by two of them, respectively , and in another count with 
mischief by fire caused by another accused only Held even though ss 235 and 239 of the Code justify joinder it 
should not be resorted to if there is nsL of embarassment charges of murder oi several persons and of arson 
must embarass the accused in their defence and confuse the jury, 42 C. 253 29 C. W N 173. 

32. Joint trial of an offeadev and those that rescue him from custody —Where the offence of eacli of 
the accused is separate and there is no common offence in which all join, it is quite irregular to trj all the 
accused together A person charged with the offence of theft and another charged with rescuing him from 
law ful custody, cannot be tned together in onetnal. 11 tf.4IL To en.-ible the Court in the same tnal, to trj 

• - • • < i*i ’ ■ • V r ■ 

k . i ' ■ • - : 


wrongfully confining the complainant and rescuing the first accused from custody was held illegal, 12 C. W. N. 
15. Wliere one of the accused aught in the act of theft was rescued by others w hilc being taken to ’the thofia 
by the complainant and some of the rescuers snatdied awny some dothe-s from the person of the comjilainant. 
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and theMagistrate tried all the nccu'^crt joimbitwool ttiemon charges under ss 225 "ind 379. 1 V C.andUo 
on a charge under s 379 1 P C , md tuo on a diarge under s 225. 1 P C . held, that the trial uas bad for 
misjoinder of charges and two trials were directed one for die original theft and the other for rescuing and theit 
committed in course of the rescuing, 13 C, W. N 80i«=8 Cr. L J. i4T» It is illegal to try a person for grazing 
cattle in a reserved forest with others for rescuing the cattle soon after diet were impounded 1 ■M,L.T.36T = 
11 Cr. L. J. 293. also SO C. 823 5 6 Bom. L B.725.13C W.N.lllS .T«aKol9C.L J. 633« 15 Cr. L. J. 472 
33. If each offence is A completed act and there U no contlnnity, joint trial had— Where the 
appellant obtained in August certain currency notes I9 committing offences under s> 420,471 and 408, I P C, 
and lit January following he in coniunction with another tried to obtain goods m exchange for one of the notes 
and two were jointly tried, the appellant for the offence committed m August and his co-accused iot the 
offences committed in January, held that the transactions ot August and January did not form pnrt of one and 
the same transaction, and therefore the joint trial wns bad in law , though they ought to have been tried jointly 
for the offences committed in January 3I C. 1053. On the cornmitment of four persons on a charge of murder 
the Sessions Judge framed another charge against them of causing grievous hurt to one JP, on the act that 
some time after the alleged murder^ three of the accused tried to convey off the body of the victim and when ! 
objected, caused grievous hurt to him At the conclusion of the trial all of them were actjuitted of murder, but 
three of them were convicted of causing grievous hurt to IP held the whole trial was vitiated by misjoinder of 
c/iarges, since the murder might ha\e been committed by one of wen with one object, and theattemp n 
carry off the body might have been made and the grievous hurt caused therein b> mother set of men w 1 a 
different object and the two offences were not suchasmusi hive been committed In the same transaction wit e 
meaning of this section so as to be dnrged md trieil at one trial 10 P. R. 1906 » 4 Cr, L.3,255,wbcte 39 B 
IS rejerred to Where two accused persons Merc jointly tried in respect of an offence committed on a pnrttcu ar 
day III which both w ere concerned and one was also charged at the same trial with another offence commi c 
on another day with which his coaccused had no concern, the Joint tnal was held bad, 31 C« 1053. Smii y» 
ivftere several accused persons were jointly tried for having on luo separate dates, committed two offences 
the same tind v\s , looting linseed crops in one field and cotton crops In another, but not forming parts 0 
same transaction, the trial was held illegal 83 & 292, joint trial of four accused lor two offences of dacoi y 
committed on two different dates md not forming port of same transaction is illegal 8 M L T. 288 1 

4T4 , 18 C. W. H. 1067 10 Cr. L J. 469. So also where each offence is a completed act in itself ana the on^ 

design was accomplished so far as that act was concerned before the next offence was embarked . 

there ts no community. 33 M, 502 , 128 P, t R 1911s=28P, W. ff.l9fl**iaCr L.3.208 
cheitiiig were held to be wholly distinct. 3V<f also 13 a W. N, IW "»li> Cr L f 469*,10C.W.« 33anao2w 
34. If oflenccB are distinct and separate, Joint trial Illegal —Where four persons were tned 
at one trial two of them being convicted under s 188, I P C, read with s 3 of the ^ 

while the remaining two were conMCted unders 419, 1 P C, for attempting to cheat by personation, an 
distinct offence not at all connected with the former, held that tl>e tnal was illegal, 3 b B.R ' , jifwas 

Rut where ^ and yi/ were jointly tried for having commuted three dacoities on the same ly "m 
further tned for an offence under s 302, 1 P C and for rescuing a pnsoner from Police custo y, e . 
being kept separate nid the opinion of the assessors separately recorded on the diarges which afie e 
IS distinct from the chvrges which affected all of them heid, that the tnal was Illegal but the luega y 
cured by s. 537 ns the accused were not prejudiced, 7 P.R. 1901, where 14 A. 502 is followed ns v 

25 U. 61 (P.C.) A ^lagistrate held ajomt investigation in the case of four accused persons w iow ^ 

With different offences and committed them all for tnal on liharges under ss. 21t, tl4, 465 an ,i'n,euidicial to 
quashing the commitment, the High Court considered the Magistrate’s action to be il being 

the accused, and directed him to make fresh inquiry, remarking that the charges agauist a ^ separate 

under ss 2lf and il4 can only form the subject of i joint trial while m the other cases the trn ^ 

Ratanlal 929. In one charge two persons were charged with causing hurt to three ot ® using a 

Iticrc was no case of hurt by tfdo b> one of the acciisedandhe was convicted under s 3 diced' the accused, 

/aWi against two of the complaimnts held that the diargc wasimproptr and must have preju ,l,*re- 

IT C. W. H. »,9 - 14 cr. L. J. 212. The ,« ol , tr«p»ser m emeries into a IrMory end on hrins ejMeO the 

irom.hniectlnessemblm ' nneonnectei) ».* elhtrah.l .lonotforni 

the same trat«actloii 13 C ■ B 

illicit •ale by /?.the joint _d 

13 Cr. L, J 338 

4 of the Combhng i I 
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Joint Stssions Judge on the folloxung dnrges — All the iccusefl on-\ charge under s. 401, accused Nos. 3 and 4 
on joint charges under ss 328and3S0 No -1 on two s-pir»te charges under s 411, No I on cliarges unders.s.23 
and 380, Nos. 1 and 2 on two joint charges under ss 328 and 380 of the I P C The Judge tried All these 
charges together, as s 235 seemed to him to favour such a course Held (1) that the trial of all the accused 
on all the head'* of the diarge was opposed to this -iection (2) but that, though it was imnecessar> for the 
Judge to try the accused on the separate htads ol charge under ss 128 380 and 411 of;the 1 P C. 
It was not onl) |iernussihle, but e\en neiLssiry to record eaidence under those heads in order to prove 
the charge under s 401, 1 P C Ratanlal £09 , 4S C. 712 Where five dacoities were committed by several 
persons and persons imphc.itL-d 111 one dacotl^ were not in the other and the dacuities did not amount to the 
same transaction Held, that they coykl not be intd jointi), 19 A. L. J. 610, So where two persons were tned 
jointly one for murder under s. 302 and the other for omission to give information in respect of the same murder 
it was ie/d that the joint trial was illegal as tlie two offences were not committed in the same transaction, 19 A* 
L.J.915 

So also, three persons each of whom !■> found in separate possession of some article or other of propertj 
stolen during a certain burglarj, none of the articles being m their joint possession cannot be tned together at 
one tnal unders. 411, 1 P C, 19 A. L J. 81S. i * 3 

35. Joint trial of leveral receivers of stolen property from dlffereot persons at different times and 
places Illegal —Where the 1st accused received stolen properly from Certain llueves and delivered over to the 
2iid accused a portion ofthe same in salishction of a debt and accused No Twas fuiiiid m (vossession of other 
property identified to bcstolen, but there was nothing to sliow when and from whom he received it and the 
three accused were jointly tried at one iriil on dnrges under s 411 1 P C held per Hattv and Kusseul., J) 
(AsTOv, J, that the three offences charged against the three accused were distinct offences, which 

could not !« regarded as fonuing parts of the same tnmsactioii wiihin the meaning of this section and that tlie 
Joint tnal of the three accused was illegal lieing in contravention of this section and s 233, 29 B. 4<9, where 
6 Bom. L. R. 361 is dxsUnguuhed and 19 B 491 is followed. See also 28 C. 104 j 2 C. 23, S B. L, B.20 
Where the case for the prosecutioa was not that the persons charged w iih possession of stolen property had actuall) 
taken part mthe commission of the burglary but only that each of them was in possession of same property stolen 
diinng the commission of the burglary, and it was possible that dispos.als were separate and unconnected 
with eadi otlier, held the joint tnal was illegal 16 Cr. L. J 270 (0 ). See also 33 C. 1256 where it was also held pet 
Harrington and Stephen, JJ (BRErr J , dtisenttng\ that separate retention by dilTerent persons of separate 
articles at different places, although the articles might have been the pioceedsof the samedacoitycannotbesaidto 
he In the course ol the same transaction and that persons charged with such retention cannot be tried jointly The 
Madras High Court held that where all the accused arc charged jointly with theft and in the alternative with 
receiving stolen property and are tried together the trial cannot be said to be illegal having regard to s. 237 and 
even if there be any defect 8 531 would cure it 17H L.J 219=|9Cr L. J 479 In 4 Bar. L.T. 263al3Cr. L. J. 59 
where four persons were tried together under s 380 1/ under ss 386 411, I P C and ATand 7*undei ss. 411, 
and 414, I P C , and it was contended on the luthoniy of 29 B 419 that the conviction of /’and A/ was bad 
for mispinder, held that in this case all the stolen jiroperty forreceniwg or disposing of which fhe four accused 
were charged had been tnce<l to the possession of 1st accused and that the possession by the 1st acciiseil P as 
stolen property not long after the thelt took place and the disposal of it by the agency of // to K and 
T were parts of one and the same transaction and il Bar. L R 33 » 6 Cr. L J 28 was followed See Notes 8 to 
s 235 In 3 C. L. R. 16 C3 6 Cr. L. J. 411, the joint trial of tliree accused for Uie retention of one item of stolen 
property and of two of the accusevl for retention of another Hem of stolen property to another occasion was held 
to l>e bad See also Note 17 lUit now under the recent amendment the two offences of theft and receiving 
stolen property need not 1»e committed in the same transaction or as a result of one concerted action ^ It is 
enough under cL (e) that one offender should commit tlieft and the other should luave received Ihe stolen 
property for charging and trying them jointly So it is snlimitted that the al«ve rulings have become obsolete 
88. BecelvlDg stolen property and larking hoata tretpais— Two ]>ersons were cliarged by the Police 
Hnders. 458,1 P C , and tned jointly, one of them l*eing convicted unders.411,1 P C, and other unders. 458 
1 p Q.held tliat the joint trial was illegal and that when the Magistrate found that s. 453 was not applicable to 
one of the accused, he should have tried the two separately, 91 P.R. 1909 cs 199 P. L. R. 1909 » 8 &. L. J, 79. 
Again, where the petitioner and four others w ere joinitv tried under s. 434, 1 P C, the other four convicted of an 
offence under that section and the petitioner of the abetment of that offence, but on appeal, the convaclion of 
the petitioner vv a.s altered to one under Ss. 411 and 414, I P C, Ar/d that the conviction could not be sustained 
liecause the petitioner could not have been tried under ss. 411 and 414,1 P C, jointly with four others charged 
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fint, h uo w wtMrt l<ir such commiimtnt, ii being a summons-case, and, stiondty 

)iiB M jgliirrtin i an Hi\e«mi\uly imnlsh ttie oflender. ; 

t. Ohspier not spfUoalile when MvaTranUease und Burntneni-oato are Jointly tried.— In the investiga 
ilon nl a lAmai'inmi widch iotms the »ui*JectoI two tllstinct ^.^n^ge^ nrlsing out of ihesame tnnsartion.one oi 
tOikb Ja n S'lJinmons ja-io and the other « the proc^ure shmdd be that for uarrantoses, 11 C. 

fll\ 8 It, B, li. 118*:- S Or, L, J. S30. A wamtiit-case l*o{ng ajjraterofrcnce cannot be tried under this Chapter, as 
It dealt with the uial <’i tummuns^U'es oni>,T K. 458. Ste Note 4 to s 251 

hfnt « tt .irTa’i/’f iiif MBife» this CAti//er— Noie 4 to s. 251 . 

8, Chapter U appiloabie whan warranbcaae U added without any fouDdation.— .Srr 18SS Jt. W.li> 43} 
53 W, R, 40 uiui aito 7 H, 45k 

4. KeevkteA not tn b% preJuAtced by apptlcaitan at this Chapter when trial heiun at a warrant* 

eaia Whfiuan intjnir) ^■^>mmrnu^l .»•« »»> tuuTiuUtst <iiU Uu. »ccu><tl ctin ulcd iheir crosyeramirwlion 

thu jtjosvmilou uiineste-' uuthr llu iun>rrsM"U thit ihtr> ivuld haw a further opportumij ofcroits-examintag 
\huu, i'Ut Uv' otbvw t(\rih rt w «t \nu huxnj. Ikch rii-^toNCvl, the Magistnte dovwl tlse ca>e and 
w'mi.trd Vho acvu-e*.!, thU »t w w the dut\ ot the Migi-true h> .xllow die accused an opportunity of 
vsHupiodag thxu xi\vv,re\vi«mvtuux Kkuv i'tv>.eevlu\»5 wuh the i tse 15 Cr. L. J. 450 (M-) Where a 
uhOu •' svmuu'. <xud <x x\ xirtiul-ci'^ crrl xtii uxu'td in one inal. di'ini'Sed tie cowpUint in 

\r^\yxt x't the w ux xutxi^e ,vx\vV iHvsxtrxt.d wUh the vVTOpl-vixxt ix\ ue-'pex.t ol the '»uwunoxvs'0'-e. and 
I'xxu^ i ' thx tx' le-v xU thx i'Tvxnwxxuoxx wwikn'C** hn thxtt lurther crx?v.<\amitvition, 

hx vhx w thw reuxHxl \x4\ litegxi uxxxl ihxt thv xxxxx-'xxl xxxw't vxilxmh Kx\c been |'a;ndicvd h' thes*®’^* 
tuxvhu thxt the I'tvwle^e vviuettexl 1) v. 2^^. ^ sup-tunial om, and when ii« led it wtjs W 

^<sv>vvU\u' ' h\ slxow th<t th\t< A> uo |lrJv^lu^, ISM, L.T.93 «» 15 Cr. L. J. 540. 

\Ni\xix liu .xv\U'xi%i .tp^xv ttH or t< biou^ht Kfurc tie LhepafBctalars ol 

the oi\iK'e> e: vxhwU lu i> acxM'vU Lxc atatcvl to him. aod he stuU be ^ 

saho»'\ou'&t'tte>l^' U'lxx'.i « it its .tut vtu'e to show why he ^hcuUi b« conv'cttd. 

■\i tU not tx*. ixeveN>.tt> to inxtre Ji ten vil rharvr. 

S^ia*. t I'alatt B«raiary t» betttiavsrdto the accatei~luTve^ ot*eu i*s-d la appeJ dal dte 

*.vv^%^V dixi iNt V ‘.'vist-i xvt «h xt he \v x^ ie.,xi vd xv shN^wse st w.k' 'axt vO/^ed wha* ewdeso’-b***^ 
to ixtw the xwxe K ibe i<0'exxitis’»i. tK-Nx. y\Hxx“. 'K't.'.t tw a> v^ear'e e'xpiatued e' prsw-BSi 
vnuH lit t'hvXK'eN .t^ aix t*vj rsasf> to t*xi. t\u**TN ix * xuii sj • a\} jli Ma^istra*-» sixjttd dxtecte 
rtJlvmw.'ix to Cu-» u. iti-t iJ h •xte-"/bv. O', p *41 U i' I'evxre.orx i.\*t tie -liocJd bare a 

sM'eiiN It UKidv hx him t'*aV he l"x ahott I' l-e IS,* VH bcxvxjlai\lt> uc. r* ^^e i.sfem.'ex:r teSsCx.ifcti''^'^ 
XV. lessee wx h vxe cvinu iveosi vH whKh he xevev.d. Whvtecetwia tetv.t2.ljjd been bfoeght bea« 

vs v'XV.t n.rjx.*..o.. whi V K xsjis, ix o«-Mp a d tiw vt x.'’jnj>u 'ce-. v*ete Uvt madekuowittad.^' 

iKxi .\s»MsUv» A' ijt,svi\.t 5 C. 4. R.S7. 

•5. %4hauAe« aaeaavitMk v> S» v» anexaed.-— NHhvsx Ji» jc*-<i.srd V'C»wi vs- oil'^d 

Vo niv*.v hi.-. sS.'viKv, I ».iTsii ivwxesl x-. uitvhtvxidv-d o.ix>tXle»'C trie uyius ^ 

e\i.'\ux> xhe vJvsxipvH *t. i..xi ea. at tr, ox.x 1 xkiHxlKt he ixilK v\u»,Hv'>eiiOs tjternur order B? gxve hi® 

i.oi ^..^.pvStuxii'Vv vt rebiuviii,; .s k uiin,^ uje ..tx j it- 

3. e« aa (*> ^ejxdeeoCchAe^Q* i9 he eSMeesevtxh \h« tshC i)C Mnxni»a»'<astr» aht4.-*Tie 

V, Jv SxV.! is- tv vuKKt ei vx.xi ,e*x jpi^v le njuhiv i-.t ve-v oc Ikv ui-^» 4 v'aw cx. i-.ajresseonatel'J®.^ 

xa^ Ux.d and i.xrKsjgh ue Ivtiiix. iivvd bv ti uxi^d 11 xku 1 1„ it 11 » t.v.i-iv'i.- »> » '“'“Sr 

0.us'>- dv' uov jpisy x« -uimihnisN, v-,o-.,x,VivareiK*vihvt .so^i-seii-vv. o* iv<uK*e tite t.B* 

53; {*■ \.\ .S:. Nvte « w uhJ t't C. t. 4. 5S. 

4 Charge fi>e »ai«nxou«-t.a» xkm^^ vre t« ha eedueed v» wrlUix^. It ti-.cd with a wareaBbc^ 

— V,hen a w \>r.iiix-vv«. I-. vuix. uivd, ii XI IS nils k\.1 v.v i. ii. xwij.o) x,v' hjr art oBeace^'*' 

X Ni^iixnK.sx'*,. ux X ".*vii\v CX.H1 d t v.Mui v.xU x^ th x^•|)xs \Ni>. x i ivo iccu^whow^ 

viuiiioiied vs; o.'r k*-. nKkt -v. \ IJ »xkI xm, t I* x,'-, ^ i x'>‘,f^x ms.* ui* xii v IvK OteoiJen*-''®^^ 

Sxii v.«e V i...vtvO viv o.iH. 'X KeUhh, vUOlKvv ivKUi I u vxv« ‘s.’t v Iwd. os lie ace- 
>*s.x m -std i X xIhu uv wv k, * v Ks vv * vt » X Kh. \. I tv ix» >Je< ‘»V‘ 'vctle li 

5. C**afS« w«*4 &.* fr*,u«4 hxxuCNHxx^vh, tc-t ^4' ^ 

i. Se<ii»« to ve^xxms peove4d«x*i,a aadar^ •« tih JV (sv\\v.hi>o 1»>0 do'vrt ijtlhii'*-'^ 

NjOxi d be V ‘a-.vd in ts ^.e.x 1 ivxv» v H s- Xx iv y ,i jjv i x. \a.*, 
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s. 239] 

Joint Session'? Judge on the following clnrges — All the accused on i charge under s. <101, accused Nos, 3 and A 
on Joint clntges under ss 323 and 3S0 No 4 on two s^nnle charges under s. 411, No 1 on cliarges under ss. 23, 
and 380, Nos. 1 ancl2 on two joint charges under ss 328 and 380 of the 1 P C “ The Judge tried 611 these 
charges together, as s 235 seemed to him to fisour such n course Ne/d, (1) that the trnl of all the accused 
on all the heads of the diarge w as opposed to this section, (2j but tint, though it w as unnecessan for the 
Judge to try the accused on the separate htids of charge under ss J28 380 and 411 of.ithe I P C. 
It was not onl) jwrmissible, but e\cn netessiry to rccorif eatdenre under those heads in order to prove 
the charge under s 401,1 P C, Ratanlal 809; 46 C.7I2 Where fiae dacoities were committed by several 
persons and persons implioitcd in one dacoit) were not in the other and the daooiiies did not amount to the 
same transaction f/e/d, that they could not he tried ]ointI>, 19 A. L. J. 610. So where two persons were tned 
Jointly one for murder under s. 302 and the oiher for omisstuii lo give information in respect of the same murder 
it was Ac/<f that the joint tnal was illegal as iJie two offences were not committed in the same transaction, 19 A* 
L.J.91S. 

So also, three persons, each of wliom i» found in separate possession of some article or other of property 
stolen during a certain burglarj , none of the articles being in their joint possession cannot be tried together at 
one tnal unders. 411, 1 P, C, 19 A. L, J, 815. ' ^ 

33. Joint trial of several receivers of stolen property from dlfTereot persons at different times and 
places Illegal —Where the 1st accused reieived stolen properly from certain thieves and deUiered over to the 
2iid accused a portion of the same in satisfaction of a debt and accused No 3 w is found in jKissession of other 
property identified to be stolen, but there w IS iiolliing lo show wlten and from whom he received it and the 
three accused were jointlj tried at one trial on cliarges under s 411 I P C, held per ^ktis and Russell, J] 
(AsTOV, J , i/mea/iaf), that the three offences charged against the three accused were distinct offences, which 
could not 1« regarded as forming parts of the same iransaaioii within the meaning of this section and that the 
Joint tnal of the three accused was illegal l>eing in contravention of this section and s 233, 29 B. 449, where 
6 Bom. li, R. 361 IS dithngutihed and IS B* 491 is followed. See also 2S C. 104; 2 C. 33; 3 B. B. 20* 
^Vllere the case for the prosecution was not that the persons charged with possession of stolen property had actually 
taken part inthe commission of the burglary but only that each of them was in jx>ssession of same property stolen 
during the commission of the burglary, and it was possible that disposals were separate and unconnected 
with eadi other, held the joint trial was ilkgai, 16 Cr. L. J, 270(0.), See also 33 C. 1256 where it was ^Kaahtldpet 
Harrington and Stephen, ]J (BRErr, J , dtsseulmg), tint sep irate retention by different'persons of separate 
articles at different places, aliliotigh the articles might have been the proceeds of the same dscoitycannotbesaidto 
belli thecourse of the same transaction and that persons charged with such retention cannot be tried jointly. The 
Madras High Court held that where all the accused are chirged jointly with theft and in the altenntive witli 
receiving stolen property md are tried together the trnl cannot lie said lo lie illegal Inving regard to s 237 and 
even if there be any defect, s 531 would cure it, 17 M L J. 219 =|3 Cr. L J 479 In 4 Bar. L.T. 263bs l3Cr. L. J.59 
where four persons were tried together /’omlers 380 l/imderss 38fi 411, I P C and Af and T'undei ss 411, 
.and 414, I P C , and u was contended on the lutlioniy of 29 B 449 that the conviction of y*nnd M\\ as bad 
for misjoinder, held that in this case all the stolen properly for receiving or disposing of which fhe four accused 
were charged had lieen traced to the possession of 1st accused and that the possession by the 1st accused P as 
stolen property not long after the theft took place and the disposal of it by the agency of A/ to A' and 
r were parts of one and the same transaction and 14 Bor. h R. 38 » 6 Cr. L. J, 29 was followed See Notes 8 to 
s 235 In 3 C, L. R. 16 = 6 Cr. L* J. 411, the joint trial of tliree accused for the retention of one item of stolen 
property and of two of tlie accused for retention of nnother item of stolen property to another occasion was held 
to lie bad See also Note 17 Hut now under the recent ameudment the two offences of tlieft and receiving 
stolen property need not lie committed in the same transaction or as a result of one concerted action ^ It is 
enough under cl (r) that one offender should commit theft and the other should have received Ihe stolen 
property for charging and trying them jointly So it is submitted that the alx>ve rulings have become obsolete 
56. Becelvlog itolea property mod larking hoose treipass.— Two jiersons werecliarged by the Police 
unders. 458, 1 P C , and tned jointly, one of Uiem l>eing convicted unders 411, 1 P.C, and other tindefs 458, 

1 P C..held, that the joint trial was illegal and tint when llie Magistrate found that s 458 was not applicable to 
one of the accused, he should have tried the two separately, 51 P, R. 1605 =; 165 P, L. R. 1905 » 3 L, J. 78. 
Again, where llie petitioner and four others were jointly tned under s. 454, 1 P C , the other four conviaed of an 
offence under that sccuon and the petitioner of the abetment of that offence, but on appeal, the conviction of 
the petitioner wasaltered to one under ss. 4tt and 414, I P.C, ArW that the conviction could not be sustained 
because the petitioner could not have been tried under ss. 411 and 414.1 P C, jointly with four others cha|Bd 
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unders. 454,1 P C , and the pou er ronferred on Appellale Courts by s 423 (J)(i) ol altering the finding while 
maintaining the sentence, does not empower it to act iii contravention o! the provisions ol this section &3P.R. 
1903 s 113 P. li R. 1905 2 Cr L J. 394 } hut see IS Gr> !<• J« 680 (U ) as to the poii ers oi Appellate Court 

MIBG£Ll<ANEOUS. 

37. Charge need not eet out that the transaction is one and the sanie.— It is not necessary that the 
charge should contaimthe statement as to unity trf transaction It is sufficient for the purpose of justi^ing 
a joint tnal, that the accusation alleges that the offences conitnitted by each accused to have been committed 
in the sam^ transaction It is the tenor of the accusation and not the wording of the charge that must be 
considered as a test, SO B. 49 

38. Where joint trial Involves questions of jortsdIcUon as to Bame.~Questions of jurisdiction might 
arise when several persons are charged in the same proceedings for having committed different various offences 
in the same transaction and some of such cases may be covered fay Chapter XV If the charges can properly 
be made m the same proceedings, the irregularity as to jurisdiction might be within s 531 or s. 532, 18 A S50 

39. Charge where several persons are snapecttd of a single act of mlsapproprlaUon or breach of 
trust — Where the charge is one for cnnunal misappropriation this section has no application, because the 
misappiopnaUon olthe actual money must be the actol n single petson, To betned under this section the 
charges against the two persons must he of misappropriation iii the case of one and of abetment m the other, 
and it is open to the Court to frame charges m the allemauve, le of misappropriation or if abetment, 
16 C W. N« 600 w 13 Cr L. <1. 506 , see Notes to s 222 

40. Wsjolnder of pacUes to be carefnUy avoided where one of the accused makes a confessional 
statement which would be evidence against Us co-aecneed. — was charged with three separate acts of aimtnsl 
breach of trust and B with the abetment of those acts and also m the alternative under ss 41 1 and 380 I P C, 
m respect of a document said to have been found in bis house and which had noconnectton whatevervvith the 
charge of criminal breach of trust Both the accused were jointly tried and /f/made a full confession Imphcat 
tng B and it was consequently taken into considerauon against him , ktli that the joint tnal of the two accused 
was bad and that it prejudiced the case against B on the second charge as the confession of J/was used 
against him and seems to have been treated as a very substantial part of the evidence in support of the 
second charge, 8. C. IB. R. 194. 

41. Joint trial of approver and other accosed,— An approver whose pardon was forleiled may be tried 
along with the other accused, 9 1 L J 691««1808 A. Yf. H 259 «= 8 Cr h 3 443 But see Notes under s 339 

42. Jadgment In cases of Jelot tclaL— The judgment must show on the face of it that the case of eacli 
accused has been taken into consideration and should state reasons as far as may be necessary to show, thvt 
the Court has devoted judicial attention to case o! each accused, 33 C. 138 

240 . When a charge containing more heads than one is framed against the same person 
and vfhen a conviction has been had on one or more of them, the cam 
piamant, or the officer conducting the prosecution, may with the consent of 
the Court withdraw the remaining charge or charges, or the Court of its 
own accord may stay the inquiry mto, or tnal of such charge or charges 
Such Withdrawal sh^ have the effect of an acquittal on such charge or 
cliarges, unless the conv iction be set aside, in which case the said Court (subject to the order o 
the Court setting aside the conviction) may proceed with the inquiry mto or tnal of the charge or 
charges so withdrawn 

Notes.— 1. Scope of the section.— This section allies only to charges lormally framed under 
Oiapier XIX oilhis Code 10 C P 1. This section a]>plies to a case where a person is accused of several 
offences and not to a case where several formal charges have been drawn up by the Court against him It may 
also apj*fy to a case when there are charges of several distinct offences constituted by separate acts or senes of 
•vcis < f charges ialbiig under s 234 or & 23^ sub^ec (I) But it does not apply when there are st.veral 
formal charges iounded ujxin ihe same act or senes of acts regarded m different aspects as, e^ charges undtr 
5. 235. sub-secs. and (JJor s. 236 In the two former instances, te, under ss. 234 and 235, subsec. (I) the 
cliarges really ate dikunct and arc cap.vble of being imd scj-sralelj in She latter instances, 


Withdrawal of re- 
maining charges on 
conviction on one of 
several charges 
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sub-sec ■ k(I) ftnj( 2 ) anl k ^J3 there It really but one diarge with sevenl distinct heads of charge collected 
under it, either cuiiuUtively or in tlie alternative, and there can be but one trial In the first head of cases 
each cha^e depends upon different evidence, in the latter the evidence is the same. ITierefore, where any 
accused person was charged under ss. 204 and 409,1 P C, and the Magistrate iiixin a conviction of the former 
offence considered the proceedings under the latter as withdrawn, held Uiat the Jlagistrate having convicted 
the accused under s. 204, 1 P C , it was open to him to convict or acquit under s. 409 according as he considered 
the offence under tint section proved or not proved, but there was no pro|>er occasion for taking action under 
ihis section, 24 P. R. 1889. The autlionties responsible for cinyiiig out the prosecuiion ofotlenders should not 
be compelled by the Court to revive a prosecution which they may not consider il expedient to revive or to 
carry it out in a particular way, 4 N. L. R. 71 b S Cr. (> J. 11 

2. Permisiion of withdrawal is allowable la the same case only. — The permission to withdraw one of 

several charges against an accused person allowed by this seaioii only applies to charges against an accused 
in the same case and not to separate charges of distinct offences in different cases Therefore, where an 
accused person was tried b> the bessions Judge and was sentenced to three >ears rigorous impnsonment under 
ss 880 and 75, 1 P C, and the Public Prosecutor with the consent of the Court withdrew another charge under 
ss 511 and 457, 1 P C against the same accused <n another case, the order was reversed R&tanlal 362; and 
tVierdoie it is i\\ega\ loi a Coxen \o stay the Viia\ iti a cast, pending apiJcnV agairat the tormctiDn in anotVier 
case, 6 U. L. T. 90 = 9 Cr. L. J. 495 Accused was sent up for Inal by die Police on eight distinct charges, three 
of which were for an attempt to rob or extort when armed witli a deadly vveapon, and five for robbery, the 
accused being m each case armed with deadly weapon. The first class Migistrate inquired into two of the 
latter cases, convicted the accused of two offences under s 392 1 P C , and stayed the inquiry into the other 
SIX cases purporting to act under this section, held, that (his seciion only applied to charges m the same case 
and had no apphcatioo to separate cases, Ratanlal 977. As to necessity lor consent by the Court for withdraw 
mg charges, see 19 P. R. 1883. •'> 

3. Charge cannot be withdrawn after verdict u giveB.xWhere the accused were found guilty by the 
jury of offences under ss 366, 330 and 323 1 P C , and the judge jiassed sentence on them under s. 366 only, the 
other charges being withdrawn held that the diarges under the other sections could not properly be withdrawn 
after the accused had been found guilty on those diafges Concurrent sentences would have been proper m such 
a case, Ratnnlal SS8 

4. Charge ought not to be withdrawn front jury after takleg evidence and bearing pleaders,~-This 
section applies to cases where more charges than one are mnde against an accused person. If he is convicted 
on one of those charges before tlie other charges are tried such other charges may be withdrawn. But when 
the evidence on all the charges is recorded and the pleaders heard the Sessions Judge must under s. 297, sum 
up the whole of the evidence, and the jury should (hen be required, under s. 303 to return a verdict on all the 
charges, Batanlal 288. 

5. Sett conns to convict on all heads and pass concurrent sentences.— When a Court considers the 
evidence sufficient to convict an accused person under more than one head of the charge, and considers a 
certain term of imprisonment adequate to meet the offence under each head, it should not record a formal 
convicaon under the first head and drop the others, but its best procedure is to convict on each bead of the 
charge and pass concurrent sentences, Bataulal 19 But concunent sentences are opposed to s. 397 when the 
tnals are separate, though held on the same day, 13 C. P. R. S7. 

6. High Court may ou appeal lUrect wUhdrawaL— Where the accused was charged with ten offences 

of the same nature under s. 408, L 1’ C, and was tried and convicted tor only three of them. On appeal the 
High Court confirmed the conviction and directed that iio iroceedings against the accused in any criminal 
Court In respect of the offences be taken, 9 C. L. 3,257 “ 10 Cr. L. J. 482. ' t 


CHAPTER XX. 

Of the Trial of Summonsk:ases by Magistrates 
Procedure in sum 241 . The foHowingprocedure shall be obsenedbj Magistrates in the 
monscases. tnai of summons-cases 

Motet.— L Summonfcatei eot to be comaltied to Court of Sestlotu— In 1908 A. W. H. 26, it was 
held that the commitment to the Court of Sessfoo oI a summonsose under ss. 352 and 447, 1 P. C., shou 
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b** quashed, first, b-cauje there is no warrant for such commitment, it being a summons^ase, and, secondly 
because tlie Magistrate can adequately punish the offender 

2 Ch&pternot appUcable’whenwarrani case KQd BQmTnons*caBe are JoSstiy tried— In the investJga 
lion o{ \ complaint which forms the subject <rf two distinct charges arising out of the same transnction, one ol 
whicli 13 a summon^ case and the other a warrant-case die procedure should be that for warrant-cases II C. 
81} S Ij B. R. llSasSCp.If. J.350, A wanrant-case being a graver offence cannot be tried under this Chapter, as 
It deals wnh the trial oi summonsoses only 7 M 454. See Note 4 to s 251 

Effect of trying a warrant cast under (h-si Chapter ~^See Holt A ios 2Sl 

X Chapter is applicable when warrant ease u added without any foundation ~&e 1839 A W H 43 { 
33 Wi R. M and also 7 H. 434. 

4 Accused not to be prejudiced by application of this Chapter when frial begun as a warrant 
case here an mqmrj commenced is in » wirranltase md the accused curtuled Uieir cross-examinalion 
ui the prosecuiton witnesses under the impression dial they could have a further opportunity of cross-evimining 
ihem, but no offence triable as a warranKise havnij, been disclosed, the Magistrate dosed tiie case and 
convicted the accused /le/d that it was tlie dut) of the Migistrate to allow the accused an opportunity of 
completing their cross-examination before proceeding with the c ise 18Cr b J 230 (M) Where a M igistrate 
while trying a summons-case and a warrant-case agauist certain uxused in one trial di missed the complaint in 
respect of the warraniose “ind proceeded with the complaint m respect of the summons-case and where on 
beini, requested by the accused to re-cail the prosetuiiou wuiiesstes for their further cross examniaifon refused 
tu do so held that refusal was illegal and th it tin. ccu«ed 11 1 st certainly ha\ t been j rejudiced I j the same 
held further that the pnvilege conferred by s 2S6 was t siibbtantial o»t diid when denied it was for the 
proseculion to sfiow that there vv as no prejudice IB M 1> T 92 ^ IB Cr L J S40 

242* When the dccuned ippcars or is brought Ixforc the Magistrate tlie pirticulars of 
the offences oi which he is accused siiall be stated to him and he shall be 
sauon to'lM htated^'^'* asked il he has any cause to show why he sliould be convicted, but it 
bhali not be necesstry to frame a mriini charg e 
ffotes.— I Poiats necessary te bo explained to the accased —It is very often urged in appeal that the 
accused did not imde stand what he »a» tep 1 ed to dK| rove or wa» not isked what evidence be could five 
to rebut die wise tor the prosecutiyii i heis }>uiittb slioutd be as cle.irly explained to persoib accused of 
enmmai offences as are the issues to the pirties in a umI suit and oil Magistrates should devote particular 
attemioii to tills mmer in mture~V’«« Or p 241 It is necessary Uiat the accused should have a clear 
statement made to him ta) that he is About to be put 011 his trial and (5} as to the offence or facts coiistilutuig 
the offence with the commission of which he is accused Where certain persons had been Iwought before ihe 
Migistratc lor other purifObes while he was in cimpand these arcumstances were not made ktiown to theiHi 
their conviction was quashed as imi rofier 3 C. L. R 87 

2 Sal«{»iic« of ftccaxttfoR to be erplafsed ta acemed —When m accused perwii is called vpon 
to make his defence 11 such accused {lerson j> in deieiided by competent cou c.el, the trying officer shoiiJcl 
explain the strong points agmnst Uim, and ascemin whether he tully comprehends themm order to giv-e him » 
fair opportunity of rebutting or reiuting the cliargc.— Owr/A Cr liig, p. 11 

3, RbIm at to joinder of charges to be observed in the trial of saiumons eaaes also —The prov isions 
of s. 233 as to yniider 01 diarges apply to summons^ases as well because a charge Is an essential element in 
any irtal and lithough no formal charge need be framed in writing If the provisions as to joinder© 
charges d > not apply to summonvc.isea there are no other provisions of taw to guide the Magistrate, 3 L. B. R, 

S3 (F B ). See Note 3 to s. 233 and 19 a L. J SB. 

4 Charge for sammoas-caie necesiary fo fc« redaeed to writing, If tried jointly with * warrant-cM*. 

—When a wamm<flse is tiemg tried if it is intended to proved igainst the accused also for an offence triable 
as 1 vummonvoiae tint offence should aho form P'S!! of the clwnrge \\ fiere therefore, the accused who were 

•- mmone 1 1 >f ofieiKea under ss itJand379,f P CrWete tried on ichirge drawn up only for Uie offence und<^ 

<79 but were couMticd only < t theoffetice unders 143 UiecomicUon w is set aside as bad astheaccused 
w mided I U eit detei e ly die absence of a cliarge under s }43 29 C,4SI ^ also Note 12 to S 235 
9. Cherge mast be framed sehea accBted Is as Buropean British Sabjeet See s. 451 (4). 

I Seetfon appifu te sesvrlty proceedings aoHder •. 117— The procedure laid down In ihi* section 
siiovi >,« loffowed in prooecUiftgs unders i 17 Note 30 at pp 156-187 
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243 , If the iccus'^ admits that he has committed the oRence of which 
Comictton o^n ncl^ lie is ac<.us“d hiS admissioa shall b» recorded as nearly as possible m the 
arouMtion words used b} him and il he shows no sufficient cause why he should not 

be convicted the Magistrate* may convict him accordingly 

Dotes 1 Compare cnses under ss. 2s5 and for * plea of guilty 

3 Higbtrate boand to convict on plea of gailty — Where the accused pleads guilty and there is 
nolhliii, to show thit the plea was not an unreserved and voluiitifj one the iccused must be convicted 8 8. L. 
R 313»16 Cr L J 238 

2 A. Plea of gailty by a pleader or estate agent.— \\ here the Court dispen!>es with the personal 
attendnnce of the iccused and permits him to ippeir b> i pleader under s 205 of the code It cip act upon a 
plea i,l\en by his pleader in a cise falling under ss 242 and 243 of the Code. Where the iwrsonal appearance of 
m accused IS dispensed with and he appears by Ins plea ler or b> his estate agent the fact of such appearance 
should be taken note of by the Court Under the new imendnieiit of the dermitlon of pleader by Act XXXV of 
1923 It IS competent to an accused person to appoint his estate manager toappear in his stead and to pleid and 
do other acts on Ins behalf in the exse against him. It is equally open to the Court to permit an estate manager 
to represent the accused is a pleader provided that such fici is clearly noted on the record SO B 230 

3. Admission by acensed mast be reeorded at the time of the trial —The admissions of the iccused 
bhould be recorded at once at the time of the itnl and not atienvirds from rough notes nor from Magistrate s 
memory 18M 83 When a wntten detence is tendered m i case tned under this Chapter the Magistrate is not 
bound to take down the defence of the iccused b> personill) examining liim IS W R S3 , 2 P R 1890 

4. Importance of taking dowaa'‘eoied8 statementlQ hh own words —It is of the utmost importance 
th It the terms of this section shall be most strictly complied uiih because the accused s right of appeal depends 
on whetlier he hasreilly pleided guilty or not Set s 412 It u is no doubt for that reason that the Legislature 
required that the exact words used by the iccused in his | lea should as nearly is possible be recorded 1889 A 
W N 8 1 When an accused person mike» an exculpatory statement before the framing of t charge Magistrates 
would do well to tike downlheplea of guilty in the form o(que>iio i and an>wer an 1 m the exact words used 
by the iccu ed In iiiswer to the charge It i> desirable tl U the ] lea of guilty should be so recorded as far as 
Iiossiblt tb bivl alt mUipprehensioii and mistaLe 5 Bom V R 999 , 2 P R 1890 

S Section not applicable to a warrant case —When i Migislnte tried i warniit-case (under s 9 of 
i/ie Opium Act It)\ 1878) without recording any evidence m support of the prosve Uio i as required by s. 252 and 
merely calling upon the accused to i lead to the charge co i lae I him on his own idniission as under s 243 
witiiont even traming a formal charge held tl it lhe| ro ed ire id 1 ltd w is more than 1 mere irregularity and the 
Lum ictioii n is set aside on the ground it h d occ sioncd 1 i II ire ol ji slice to the accused 29 H 372 See 
also 17 P R 1897 

6. WUUogaets of person directed to farnUh secarity to be duly recorded —An admission by a 
l>ersuii required to fiirmsfi secunty luidvr Lfiaj ter Vllf expressing wiaiiigiiess to furnish secunty should be duly 
recorded under this seciiou 17 U L J 439 Cr L <1 33Z See Note 44 to s. I2J at p 190 

244 , (.1) t If Magistrate does not convict the accused under tht preceding section 
or li thcaccuseddoesnotmaLesucliadmission the Magistrate shall proceed 
Irocedure when no jq complainant (if any) and lake all such evidence as maybe 

siidi admission is ,, j, L.t . 

produced m support ol the prosecution and also to hear the accused 

I and take ^11 such evidence as he produces in his defence 

I Provided that the Magistrate shall not b' bound to hear an) person ns complainar* » 
nny case in which the complaint his been made bj a Court 

(2) The Magistrate uia) if h thinks fit on the ipp leation of the cccmimcuii uc- 
iccused issues ' a ^summons to my witness directing him to attend or to produce *' tun urns:-: 
or other thing 


wrrt by Act XV lit ,2 lot. 
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, (3) The Magistrate may, before summonmg any witness on such application require that 

his reasonable expenses, incurred m attending for the purposes of the trial, be deposited in Court 

This section does not make the examination of the comptaiirmt in a summons-case absolutely necessary, 
24 C. W. R. 199. 

Notes.— Hagiitr&te mast examine complainant and hb nUaesses.— When s case has not been 
disposed of under s 203 and the complamani’s witnesses liave been summoned, the Magistrate is bound to 
examine the witnesses tendered by the complainant and is not entiUed to acquit the accused on a consideration 
o( complainant’s statement alone, 20 M 393, It is not open to & Magistrate under this section, to dispense with 
.my witness whom a complainant may wish to exarome, Weir 11, 303. The acquittal ol the accused without 
exaijumng the compiatnant and his witnesses istllegal, Rat&nl&l S33 1 9 B. L R.(S,H.)155 hi, 921. 

2. Oistnissal of complaint on faUare to pay process-fee. — When a complainant fails to pay feefw 
summomng \s itnesses the M.jgisirate must deal w ith Uie case on stidi evidence as he may have before him. He 
cannot dismiss it for default, 8 M. 163. 

3. Duty of complainant to prevo his cas*.— Where an accused person denies the truth of the 
complaint made against him, the Magistrate ought, under this section, to hear the complainant and his 
witnesses m support of the complaint and also the accused and hts witnesses in his defence, 6 W. S. 78, 

ProseeuUan MUit examine alt persons hatnag knowledge of the a-ffence —ll is pnma/actexiis duty of the 
prosecution to call all the witnesses who prove their connection with the transiction connected with the 
prosecution and who must be able to give important information, ff such witnesses are not called without 
sufficient reason being given, the Court may properly draw an inference adverse to prosecution, 8 C. 121 j 1* i* 
S31 , 14 C 213 1 IS i. 6. Ko corresponding inference can be drawn against the accused, 7 A. 901 ; S C. 121. In 
conducting a case ior prosecuttun ail the persons who are alleged or known to have knowledge of the facts 
ought to be brought before the Court and examined, 16 C, 10T6, unless they are known to befaUe witnesses, 

4. Uftgfitrate mttsi examfaa defence vritDesset.->A Magistrate is bound to examine all the w itnesses 
whom an 'iccused person may produce for his defence. 13 W.It63. i^cateolB i. 221; I H.H.C. R.Jlppx. ZXUC 
Where a Magistrate refused ro allow the examination of a witness uho had been rendered on behalf of the 
accused A<fd that the conviction wa» bad and must be set aside, 4 B. b. K. Appx. bXXTlI ««S3 !V,S.77> 

5. Hagistrate has ample discretion as to issolog process.— A complainant m a case who mentioned 

the names of several witnesses on hts behalf was required toproduce them on a certain date. But he produced 
only two witnesses and they were examined. Held, that the Magistrate was not WTong m law in deciding die 
case only on the evidence of the two witnesses, 15 W. F. 87. He is not bound to issue process to the other 
wunebses, 4 M. B. C. R. Appx. XXIX, It is the duty of the accused to produce his witnesses on the day of tnal- 
ff he requires process for ihsir attendance he should apply beforeliand, so that the witnesses may be present 
on that dj) The law leaves it to the discreiion of a Magistrate to issue a process or not, 1 < W. R. 78. Set 
38 A. 13, The Slagistrate must either grantor refuse the application and not merely it, 6 C. W. N. 813. 
There is no provision of law obliging a party to a case to make a ivntten application for the summoning of 
witnesses or to put in a written list <jf witnesses X>. B. Ct. Kanaal {1903), 0, 167, 

B. No snch dUcretioB as to eotapelllag the attendance of witnesses already lammoned.— This section 
does not gi\ e a discretionary power to refuse to compel the attendance of a witnesss upon w horn the Court has 
already issued process, 30 C. 121, The party at whose instance the fffocess was ongi nally issued has a nght to 
call upon the Court to compel their attendance, 8 C. V- N, 543. 

7. Power of making aecued pay for processes to faUwltaessei to be exerofsed wUh eaetfon and 
dlscpetloB,~An order \jy a Distna Magistrate reluming to summon witnesses for the defence without Ihcif 
expenses being paid b> the accused, although legal, should be passed very spanogly . "wid ft is an Improper 
order m » case where the icca-ied Is unable or unwilling todeposit the money, and the result is, he is convictw 
wilhtnrt his wmiesNesfieing heard, cviwciahy il tbecase is tm« m whitdi a >>evere sentenco is mflicted, 7 

1898 

8. When aecased to be allowed opportnnlty to eniBioon absent wJtneMei.— The accused Is primarily 
rcsix>n-.»l»!e for the produaion of Ins evidence on the day of lieiniig, but the Court should, as a matter of 
jevcawtion at the conchinion of the case for the prosecutioii, ascertain from the accused whether he has any 
witness, and not refuse togive htmaiurdit.r opportunity of bringing orsummonlng witnesses who may not be 
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present in Covirt, unless it appeirs that they arc not material of that the accused has been wilfully negligent in 
the matter In every summons-case m which no witnesses ire produced for the defence, the Court should record 
either that the accused does not wish to call witnesses or that for reasons stated he has been refused an 
opportunity of doiugso—A<«y Or'.p 231 But where there was nothing on the record to show that any 
inquiry %vas made ifom the accused as to whether they had evidence to produce the Chief Court set aside the 
conviction and directed the Magistrate to tike defence evidence, 7 P. B 1834 

9. Evidence of leemlngly perjariag witness to be taken at length.— When, during the investigation of 
a complaint it may appear to the Magistrate that a witness is giving false evidence, so that cnminal proceedings 
against such witness are likely to be necessary the Magistrate wnU exercise a sound disaetion m taking down 
under s 359 at least the evidence of this particular witness at length in the manner prescribed in ss. 356, 357 
and 3C0 — 112 

10. Statements made oat of Coart are net to be relied epon —It is extremely improper for a 
Magistrate in disposing of a case, to relj in any way on statements made to him out of Court, 14 B 973. 

11. Power to require payment of the expenses of eltlnj witnesses Is eenfined to snmmonKasei only. 
— SVr 8 N. L. B. 65 » 13 Cr. L. J. 954, and Note under s. 256 

245. (i) fhe Magistrate upon taking the evidence referred to m section 244 and such 
further eiidence Of any) as he may of his own motion, cause to be produced, 
Acquittal and (if he thinks fit) examining the accused finds the accused not guilty he 

shall record an order of .acquittal 

(2) * Where the Magistrate does not proceed m accordance with the pronsions of 
nces. section 349 or section 562 he shall, if he finds the accused guilty, pass 

sentence upon him according to law 

Botes.—!. Set Form XXIX, Schedule V for form of a warrant of commitment, s. 250 for compensation 

3. No discharge la tammens>caie —In a summons^ase, a Magistrate is bound to proceed under this 
section 21 C. 429. If a Magistrate does not find the accused guilty he must record uii order of acquittal No 
order of discharge can be passed in a case coming under this section, 19 P. B 1900 

3. Discharge iQ sammoni case tried ms a wapra«t>case amonaU to acqalttak— If a Magistrate trying 
1 summons case whatever the procedure he adopts finds no case mnde out agsinsi the accused and lets him 
go unconditionally he acquits him though he may stjle his order of aapnltvl an order of discharge and tack on 
to It the number of section of the Code which deals with discharges The accused is. nonetheless in law acquitted 
for the Code contemplates no other order in summons<ascs That being so the Sessions Judge his no power 
to take action under s 437 against a person alleged to be discharged 8 M L. T 78 => H Cr L J 358 

4. Order of acquittal under this sectian cannot affect a warrant'Case.— An order oi acquittal, passed 
under this sectioncannotoperate in regard to anofience which is triable onlj as a w arrant case 1885 A. W. N 260 

9 Farther inqa ry under s 437 cannot be directed In case of an order under thU section— Powers of 
High Court — See Notes to s 437 and is to the powers of the High Court to revise orders of acquittal see Notes 
to s 439 

6 Award of Court fee to complainant upon coaxletlon of accused.— Under the provisions of s 31 of 
the Couri Fees Act if a person is convicted of an offence other than an offence for which Police-officers may 
arrest, without warrant, the Court »»Bi/ order him to repay the fee paid b> the complainant on his petition or on 
reduction of his examination into writing as the case may be as well as the fee if any, paid by the complainant 
for service ol process.— OadA Cr Dig p It 1 Bur S.It409 A general order to pay costs in addition to fine 
IS bad. The precise amount should be specified, 1 Bur, 8. lt.616. 

7 OncouTlctloathsMajhtrauiDntt pass some seateuet— Wien a Magistrate convicts the acaised 
he IS bound to p^ss some sentence if only i iKxmnalone 4H. K. C. B.Appx. IiAYI ; 3 Bern. K. 6iL Thisis 
no longer the niv anable rule now , see ^ 562 and proposed amendment 

8 Order of acquittal cannot be passed wUhont taking evidence for presecutlen.— Wliere a Magistrate 
passed an onler of aaiuittal without examining the complainant and bis watnesses, the High Court reversed the 


* Thii «ob-*«riiOB VM »<q«trtBt«d Or Act XTIII ot ItS 



THE CODE OF PEOCEDURE. 


6t0 


[Chap XX. 


order o( acquittal and directed the tfagisirate to wqutte wttq the case accordiog to latv, RatasUi 539. See Xow 2 
eise^ tos. 2t3 

9. Procedare oo convicton of certain efa&aes of OoverameQt senraatB. etc, — Where any Qoter^nient 
officer IS jiidiaally convicted of an oftence, a copy of the deasion should be sent to the Head of the Depart 
ment in which he is employed in order that sach action as imy be deemed proper may be taken at tfoce— 
Gotentmen/ o/ /jtdia, 7tb Avguiit 1863 

Whenever any officer, enlisted soldier or sepoy is sentenced m any Cnmmal Court to a fine ofRs.^^ o'" 
upwards or to imprisonment, otherwise than in default cd paying a fine not aoiauntlng to Rs 200. the Court 
should /fj/no Wi9/u send a copy of its final ord^ to the supenorofthe person com icted—G’overmK«rfrfiy'/^‘f'‘’» 
3rd October. 1871 

5l a recruu of the Native Army is sentenced by any Cnmmal Court to imprisonment for any term 
ing three months, a report should be sent to the Officer Commanding the Reserve Centre— 

6tfa 3u5y, 1895 

246, A MagjsCrtaie may, under section 243 or section 245 convict 
b>^TOmplaint*or"s*um accused of any offence triable under this Chapter which from the facts 
mons admitted or proved he ajipears to have committed, whatever nia> ihe 

nature of the complaint or summons 

Notes.— 1 Scope of this sectloa —This section enables the Magistrate to proceed m regard to any other 
ofience, /««/<* /aae established by the evidence for the prosecution. But li the Magistrate in die exera*® 
his discretion thinks fit to do so he must proceed as set out in s 242 and state to the accused the particuW” 
sttdi ofience, so as to enable him to make out hw defence, if any See 23 W. R. 40. 

2 Usibtrate may convict of otheP offeoea forthwith withont re'OpBoing trial —It is open to a 
trate to convict Uie accused of the ofTeticesol assault (8.352,1 P C). «nd mischief (s. 425, 1 P ciaftfiOUSh 
bad been summoned to answer a charge of critnmai trespass only (s 447, 1 P C } The Magistrate is not bdu«d. 
when he thinks that other offences hav e been proved, to reopen the trial and follow the procedure of ss SiS 
244 Sutdi s view would necessitate a re-heanng of all the evidence m the same tnal, and fs clearly opposi^ to 
the manliest intention of the Legislature, 36 C. 869. PatNSSrs view to the contrary. Stated in his commenWty. 
was not approved i'cc also 2S Bom L. R. 291. 

247 . It the summons has been issued on complaint, and upon the day appointed for the 
appearance of the accused, or any day subsequent thereto to which ibe 
hearing may be ad)Oumed, the complainant does not appear the Magisti^t® 
compiatnlm^^'*"” notwithstanding anything hereinbefore contained, acquit the accused, 

unless for some reason he thinks proper to adjourn the hearing of the 
to some other day 

ProYuieii that, whjare the cnca^lainant is, a ^ablic: servaot and. hiS personal attendarKr<? >s 
not required, the Magistrate may dispense with his attendance, and proceed wtth the case 

Rotes,— t, maglatrate oaght to ressooaMy exerclB* his dbcrettoa In AdJonFolnj; cases —In a case where 
the complainant is prevented from attending by circumstances beyond his control, as for instance byahe^^ 
Rood, the Magistrate ought to exercise his discretion and postpone the hearing 2* W. R. 84| 5 ®. R 51} 188^* 

W. K. 229. In a tnal under this Chapter it is not an irregularity to adjourn a tnal for the purpose of allow I'S 
the accused to seoire the attendance o! his witnesses l6 W. R. 21. But ilit is refused, the High Court mvy 
interfere, 10 9? R. 38. 

2, Ob noa>&ppexraoce of eomplainui} coiaplalat most be dismissed —The section is peremptory On 
non-appearance of complainant, the Magistrate ought to acquit the accused , he is not entitled to record the oriKr' 

"smickoff,’ to Bom iL R. 623 «« S Cr. L J. 139. Nor shouW be adpurn the hearing unless for Rome reason ® 
thinks proper to adjourn die hearing to another date The fact that the accused has been guilty of tbeconterhp* 

I of iht processes oi the Court is no good reason for proceeding with the case, 17 C. W. R. 159, 

3. ♦* 8track off" doe* not Aiooent to dlipmxL — A summons^aise was, o« ing to the absence of die 
comj lainam orderi-d to be Mnick off by the Mapsiiate under s 247 of the Cr PC A fresh comphlnt W’' 

filed but the M0i.istn>te acceded to the argument that lie cowld not entertain it as he hadalready once pas«®d 
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an order under 247 in the case, and aojuitted and discharged the accused , Ar/rf, that neither order was correct 
in form The Magistrate was not entitled under s 247 to record the order “struck ofl " nor was he in a case 
which he had not tried, entitled to record the order of acquittal on the second complaint The most he could do 
w ould be to record an order of discharge. 10 Bom L. R. 823 = 6 Cr. L. 3. 139. 

4 Must the ftccDBed be acquitted on death of complainant 7-'On a complaint made by a sertant for 
maiming his master s elephant the Magistntc without inquinng whether the animal had been actually maimed 
or not issued process under s 426, I P C , and when the case came up for dis]x>sal, dismissed the complaint and 
acquitted the accused though he knew the complainant was dead A fresh complaint was made on the same 
facts by another servant , held, the order of acquittal was wholly without junsdiction and did not operate as a 
barto the trial of the accused on the second complaint 1&C.W.N 1211=15Cr.I> J.726, In 19 C. W. N. 334 k 16 
Cr. L. J. 323, howeier, it was Ar/1 that where acomplainam of an offence unders 352, 1 P C , died, the Magis- 
trate ought to have' dismissed the complaint under this section even though some one had applied to be 
brought on the rebord m place of the deceased In 20 C. W. N. 362 it was doubted whether s. 247 applied to a 
case where the complainant was dead 

The death of a complainant m a noiKOgnizable case eg underss. 143 and 426, 1 P C , does not put an 
end to the proesculion the trying Magistrate has a discretion in a proper case to allow the 'complaint to 
continue by a proper and fit complainant li the litter is willing 23 Bom. L. R. 288. 

5. Dismissal of complaint in the absence of parties on an adjoarnedjdateof which they had no notice 
Is improper. — When the order ol ad]ouinment is not made in the presence and heiring of the parties, Ae/if that 
the order of dismissal of complaint is illegal, 8 M. R. C. R. Appx. V. Where a case was adjourned stne dte and 
in consequence of the absence o: the complainant on the day on which it was resumed the accused was acquitted 
under this sectioh the order of acquittal was set aside as illegal 16 W. R 53 An order of ditnissal passed on a 
date which was not fixed for the hearing and on whidi date the complainant is necessanl> absent is no order at 
all, Velr II, 307 ; when such an order is entered by mistake, the Aligistrate may disregard the order and proceed 
w ith the trial, 18 C. W. H. 1180 as 16 Cr. L J. 143. 

8 Adjeoraraeat for the prodeetioaef defeoee witaesses is aot Irregular .—In a tnal under this Chapter 
It IS not an irregulirity to adjourn the trial for the purpose of allowing the accused to secure the attendance of 
his witnesses, 16 V. R. 31. 

7. Ii the eempUlaant bound to be present at every adjonraed hearing?— Where a complainant failed 
to appear on a date to which a trial had been adjourned to secure the atienilince of defence witnesses and 
the Magistrate dismissed the complaint, it was held that the discretion vested in the Magistrate by the section 
had been misapplied. Where a complainant has done alt that is necessary for him to do to establish his case, the 
complaint ought not to be dismissed in default of his attendance unless the Magistrate had specially retjt iredhis 
attendance on the adjourned date Weir II, 306. A Migistratc may dismiss the comphint if the complainant 
does not appeir on the day to which the hcinng has been duly adjourned even though the complainant and 
his witnesses ha\e l>een examined and thetr further attendance seems unnecessary, 22 VT. R 40, and this case 
was lollowedm 18 C W.N 8S4 = lSCr.L J 183 where the case wasadjourned merely forargument and the High 
Court lelused to set aside the acquittal, though it was pointed that there was no proMSion in the Code for the 
hearing of argument in summons-cases 

8. Appearance by Yskil— Unless the Court has otherwise specially allowed the same, the appearance 
ol the complainant s Vakil i» not equivalent to the appearance oi the complainant within the meaning of this 
section, Weir II» 309. 

9 Dbmissal of complaint when complainant Is* present In Coart —A case having been traasfem.d 



plainant having been present in the Coun house, the provision-, of this section had been improperly applied, 
13 C L. R. 303. See also 24 C. L. J. 414 and 47 C. 147 

10 Dlimbia! of complaint for fallare to pay process-fee.— s. 204 and Note 3 to s. 244 
11. Dismissal Improper when snmmons net served on acensed.— When summous has cot beenserved 
on the accused, a complaint cannot be dismissed on the ground that the complainant has not appeared on the 
<li> fixed for the hearing Weir II, 307, and sr/ also 38 X. 315. Srr, however. Note $ above 
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order of acquittal and directed the Magistrate to inquire into the case ijccordingto KwvHat»aUl539< .SiitfXotei 
etseq to s. 241 

9. Procednire on «OBYicton ot cettata eUkses ot Gotretnment Bervauts, etc. — Where any G-overnment 
officer IS judicially convicted of an oflence a copy of the deaston should be sent to the Head of the Depart 
mentin ivhlch he is employed in order that such action as may be deemed proper may be tahen at once— 
Government o/ /nd>a, 7th August, 1863 

Whenever any officer, enlisted soldier or sepoy is sentenced many Cnminal Court to a fine of Ks iiWor 
upwards or to imprisonment, otherw ise than in deffiuU of pajwg a fine not amounting to Rs 200, the Court 
should /ry /no wo/u send » copy of its final order to tJie superior of the person eonvicted-^GovemmeiriP/Adi'J, 
3rd October, 1S7I 

It a recfiHt of the Native Army issentenced by any Cnmmal Court to imprisonment for any term exceed 
mg three months, a report should be sent to the Officer Conimanding the ^totnoCtaWa—Gavemmentof India, 
6th July, 1893 

246 . A Magtstrtatc may, under section 243 or section 245, conuct 
b ^comptlini^or^sum accus-ed of any ofience triable undw this Chapter which from the facts 
inons admitted or proved he appears to have committed, uhateter may be the 

nature ol the complaint or summons 

Motes.— 1. Scope of this section. — This section enables the Magjstnte to proceed in regard to anj other 
offence, pnma Jaae established by the evidence for the prosecution. But if the Magistrate in the exercise 
his discretion thinks h t to do so he must proceed as set out in s 242 and stale lo the accused die particulars ol 
such offence, so as to enable him to make out his defence, if any See 22 W. R. 40. 

t. MftffUtrate may convict of othcp offeflee forthwith wfthoot re-opanfag trial.— ft is open to a Magis- 
trate reconvict the accused of the offences of assaultfs. 852, 1 P C),andmischief(8,426,J f C j, althoBfh tb«y 
had beensummoned to answer a charge of cnmmal trespass only (s 447, 1 P C ) The Magistrate is not bound, 
wlien he thinks that other offences ha\ e been proved, to reopen the trial and follow the procedure of ss 243 and 
244 Such 8 view would necessitate a re-heanngof all the evidence in the same inal, and is clearly opposed to 
the manifest intention of the Legislature, 38 C. 889. Prinssp’s view to the contrary, stated in bis commentary, 
was not approved Ac also 28 Bom t. R.291. 

247 . If the summon!} has been issued on complaint, and upon the day appointed for the 
appearance of the accused, or any day subsequent thereto to which the 
hearing may be adjourned, tJie complainant does not appear, the Magistrate 
notwithstanding anything hereinbefore contained, acquit the accused, 
unless for some reason he thmhs proper to adjourn the heanog of the cfl»e 
to some other day 

Pronded that, where the complainant is a public servant and his personal attendance is 
not required, the Magistrate may dispense with his attendance, and proceed wth the case. 

Notes.— 1. Magistrate uaght to eeaaoa&btyeMvctifthfsdlscretloQ Eo adioaralag cases.— In a case where 
the complamant is prevented from attending by circumstances beyond his control, as for instance by a heavy 
flood, the Jlagistrate ought to exercise his discretion and postpone the beanng, 24 W. R. 64} 5 ff. B. St j iSS3 A. 
V. H. 229. In a inal under this Chapter it is not an irregulanb' to adjourn a tnal for the purpose of allowing 
the accused to secure the attendance of his witnesses, i# W. 11.21. But if It is refused, the High Court may not 
interfere, 10 W. R. $8. 

2. On Bon-appeapance of cctapUlnAateamplataliaaat be dfsnilsaed.— The section 
non-appearance of complainant, die Magistrate ought to acquit theatxused; he is not entitled to record the order 
“ struck off, ’ 10 Benu fl R. 628 •« 8 Cp. L. J. 139. Nor should he adjourn the hearing unless for some reason he 
think* proper to adjourn tlie heanng to anotherdate. The iKt that the accused has been guihy of thecontt-mpt 
1 of ihe processes of the Court is no good reason for fffot»ediiig with the case, IT C. W. K. 139. 

a. “ Btroefc eft^ dees not Amoant ts dfipAs^— A summons^se was. owing to the absence of the 
compl'iinam ordered to be struck off by the Magistrate, under s 847 of IheCr P C A fresh complaint was 

filed fjut the MaKisiratc acceded to the afgumettt thatfie COuId not entertain itas he hadalready once p.rsS'-d 
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an order under ■; 247 in the case, and acjuitted and disdiarged the accused , held, that neither order was conect 
in form The Magistrate was not entitled under s 247 to record the order " struck off '* nor w as he in a case 
which he had not tried, entitled to record the order ol acquittal on the second coiuphmL The most he could do 
w ould be to record an order of discharge, 10 Bom L. It S2S 8 Cr, L. J. 139. 

4 Mast the aecnsed be acquitted OB death of complainant ?~On a complaint made by a ser\antfor 
maiming his misters elephant the Migistmte without inquiring whether the animal hid been actually maimed 
or not issued process under s 426, 1 P C , and when the case cime up for disjxjsal, dismissed the complaint and 
acquitted the accused though he knew the complainant was dead A fresh complaint was made on the same 
facts by another servant, held the order of acquittal was wholly without junsdiction and did not operate as a 
barto the trial of theaccused on thesecond complaint 18C.W.N 1211~lSCr.Ii J.726. In 19 C. W. H, 334ss 16 
Cr. L, J. 823, how e\-er, jt was hel i that where a complainant of an oftence under s 852, 1 P C , died, the Magis- 
trate ought to have dismissed the complaint under this section even though some one had applied to be 
brought on the record m place of the deceased In 20 C. W. N. 662 it was doubted whether s. 247 applied to a 
case where the complainant was dead 

The death of a complainant m a notKOgmzable case eg under ss 143 and 426, 1 P C , does not put an 
end to the proescution the trying Magistrate has a discretion in a proper case to allow the comphint to 
continue bj a proper and fit comphinam if the litter is willing 28 Bom. L. R. 288. 

5 Blsmlsail of complaint in the absence of panics on an adjonrnedjdateof which they had no notice 

b Impropec. — When the order of adjournment i> not made In the presence and hearing of the parties, held that 
the order of dismissal of complaint IS illegal, 8 M. R. C. IL Appi Y. Where a case was adjourned and 

in consequence of the absence ot the complainant on the day on which U was resumed the accused was acquitted 
under this sectioh the order of acquittal was set aside as illegal 16 W. R 53 An order of dimissal passed on a 
date which was not fixed for the hearing and on which date the complainant is necessarily absent is no order at 
all, 1861? II, 307 1 when sudi an order is entered by mistake, the Magistrate may disregard the order ind proved 
with the trial, 18 C. W. V. 1180 » 16 Gr. L J. 143. 

6. Adjonrnmciitfor the production of defence wUsesses is netlrrogalar.— In a tnal under thisChappr 
It IS not an irregulaniy to adjourn the tnal for the purpose of allowing the accused to secure the attendance rA 
his witnesses, 16 W.R 21. 

7. Is the compliloant bound to be present at every adjonmed hearing T— Where a complainant faityj 

to appear ou a date to which a trial had been adjourned to secure the attendance of defence witnciy s^-^j 
the Magistrate dismissed the complaint, u was that the discretion vested m the Magistrate Ijy the vscfy/v 
had been misapplied. Where a complainant has done all that is necessary for him to do to establish hn cav tV 
complaint ought not to be dismissed in default ol his attendance unless the Magistrate had specially , 

attendance on the adjourned date Weir 11 , 306 A Migistrate may dismiss the complaint, if the cotnj Ulrunt 

does not appear on the day to which the heanng has been duly adjourned even though the complainant nry) 
bis witnesses have been examined and their further attendance seems unnecessary 22 W. R 40, and this tji ^ 

wasWlowedinlSC W B.884=»i5Ct L.4 168 where the case was adjourned merely loi argument and th" I fi f 

Court refused to set aside the acquittal, though it was pointed that there wis no provision In the Co(!.»(r,rjV 
heinng of argument in summons-cases 

8. AppearancebyYakll— Unless the Court has otherwise specially allowed the same, tlie upp^jrnic^ 

of the complainant s Vakil is not equivalent to the appearance oi the complainant within the meiiiing of i},}a 
section, Weir 11, 309. ’ 

9 Dismissal of compUlot •when eompUlaant b ’ present la Coart.*-~A case having be**n iransferr/*/! 
from the file of one Magistrate to that of another, was on the day fixed called on for hearing but the oimplain iijf 
not appearing, the case was dismissed under this section It appeared thatthe complainant and his wi(n'si,'s 
though not in attendance m the Magistrate’s Court, were present in another Court in the same Court houv }„J 
under the impression that the cise had been transferred to the Magistnte of that Court , held, tlial tli'i lorii 
plaiiiant having been present m the Coun house, the provisions of this section Ind been improperly nr)n]i,.,i 
1SCL.R.303. .ye<-aUo24C.L.J. 444and47C.147 " ' 

10. Dlsmbial of complaint for faUnre to pay proceit-fee.— s. 204 and Note 3 to s 244 
11 Dismissal Improper when inmmeiu not served on aecued —When summons has not been screed 
on the accused, a complaint cannot be dismissed on the ground that the complaiiunt has not apptarnl on dm 

diy fixedforthe heanng. Wefrll,807,andj«abo381i.813. however, Note 5 above 
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12. Fewer el ftcqoUtal for defaaU of proseetttlao ni&r be exercised «t «&r atit£e.~- The fact a 
Magistrate might have disposed of a case at the first heanog, does not depnve him of his power to acquit tt>® 
accused under this section, if at the adjourned hearing the complainant again lads to appear, Weir II, 303. 

13. Magistrate not bound to wait for Goaplataaat.^'ln case of complainant’s default a Slagistr^t® 
not bound to wait until Court is about to close (or the day, 7 M. 356. 

14. Cases ander s. 195 cannot be dlsmUsed.~Tlie direction as to dismissal of a complaint ori ‘be 
non-appearance of the complainant is not applicable to cases instituted under s. 195, Hatanlal iS7. 

15. Frocedare in composite ea8es.—in the investigation of a complaint, which forms the subject of two 
distinct charges arising out of the same transaction, one of which is a summons and the other a warrantose, the 
procedure should be that prescnbed for warrant-cases. Thwefore in such a case, if the complainant be abs®"* 
the Magistrate ought to pass an order of discharge under % 1S3 and not of acquittal, 11 C. 91 j 41 M. TZT. 

16. Compenaation for Yexatlotis coroplsiota after heariag the whole evidence of compUinaiit'— 
Section 250 authonzes the payment of compensation m cases where the accused had been acquitted ui’d®*' 
section 245, after the whole evidence in the case had been recorded, 10 B, 199 /oUowtng 5 M. 381. See 

6 a 561 $ 14 P. R. 1631 } 6 B. L. R. i36»»15 tf . R. 9 and 30 C 123 (F.&.) But see 44 U. 81 which held that an 
for compensation under s. 250 without hearing all the evidence was not illegal but one that should only be made 
under very exceptional orcumstances 39 M, L i, 484. 

Absesee of eompUloant on the day to wbleh case adJoBrncd for dilivery of Jad^ment.-^Such 
a case does not fall within the provision of tins section. 29 C. U J. 387 ; 46 C. 667. 

EFFECT OF ACQUITTAL. 

17. Aeqaittal ander this lection ban trial on the aame faeU.— When the accused appears 
answers to the charge according to s. 242, he is said to be tried, although the case may be dismissed for nc»' 
appearance of the complainant, and the result i$ that he cannot be tried again upon the same facts and for tli® 
same offence at the complaint of another pereon.—/!/ ^ CT TVzi, ^Ih March, 18S6, 1683 A. FT. J(. 43. Tbe 
dismissal of a complaint under this section tsabar to a subsequent tnalon the same facia, even if good cause 
sliown for noneppearaiice of the complainant, as where sucli non appearance has been procured hj the fraud 
on the accused The Code does not permit the Court which made ihe order to vacate it on proof of fraud, 

26 K. L. J. ifiOoeifi Cr L <1. 236. But a dtsmtsssi of the complaint when the proceedings have been substaniiall) 
so irregular as to amount to no tnal, wilj not operate by virtue of this seciion as ao acquittal, Weir 11,307, w 
as to bar a rcMval of the proceedings, Rataolal 89- Where, however, the esse is called on a date not fixed fot 
heating and dismissed sudi an order is no order and may be ignored, IB C. W, K, USD} 40 B. 976. 

It IS that an acquittal under $ 247 of the Code bars further proceedings b> virtue of a 403 of th« 
Code, 45 A. 58. 

13, Effect of order of dlaralssal on rovlvat of proceedui|s.— Where a Magistrate dismisses a sumnioii^ 
utse on Tccount of non-appearance ot complairaani under s. 20J, the effect of the order of dismissal is to !>“■ 
nt! subsequent proceeding on the same complainant or based on the same facts until the order of dismissal i* 
set aside by a competent autliontj, 3 C, W N. 760. But where an application under s I of the Workman^ 
Breach o/ Contract Act I8S9, is dismissed tor default before an order is passed under 8. 2 of the Act, ih® 
dismissal does not amount to an acquittal as no offence has yet been committed and does not bar further 
proceeding, 7 L. B. R. 33 «» 14 Cr. L. J. 409 See Note 20 below 

19, District Magistrate has bo power to eet aside acqaittal by Babordinatc Magistrate —Whefe 
under s 423 fl) DistnctMagistrsle entertained an appeal from an order oi soqmttal under this section 
by asccond<!ass Migistmte, reversed it and directed ar^earing on the ground that the coniplaln'int and 
hh vakil h-vd appeared before the Court sliortiy after the cases had been dismissed b> the second<!a*s. 
Magistrate. Htld that the order of t^’e District Kfagistrate was illegal 7 M. 8t3 Similarly, in Weir 11, 808 ft 
was hetd thiit the District Magistrate had no power to order the entertainment of a complaint dismissed feff 
the non-appearance of the compiainant by a Subordinate M-igisiraie 

20. Mbappllcfttloa of proeedare—DIsmisalBg eompiefst for detanlt In wirrftBt'Caie.— A case under 
s «»> I t C c.annot I c dismissed for default, as torso doing the Magistrate applies to aw arrant'Case the protf 
iliire prescntfcd lor summotri^ase on!), 4 C. W. N. 28 1 RatHBlaJ 18 and 23. Sudi an order is illegal and a Pres* 
denr> M tgisuate whui>a>ses such an order on revive the com{daLiat at the instance of the complainant 28C.85? 
(F.B ) whicti/i?«<?u'5 28 C.2li iind i Q, w. N. 49. 
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21. Effect of order ot dlimUsal for def&alt «hes the accased ii also abieat.— Section 403 bars a fresh 
tnal of an accused who has been acquitted underthis section e%en if he was absent though ser\ed with tlie 
summons. Dismissal of .a case resulting m the acquittal of one of the two accused under tins section, on the 
ground of complainant’s absence and purporting to be a termination of all proceedings rehting to that matter, 
Will operate also against a co-accused whose attendance could not be obtained and against whom the tnal did 
not proceed, 1 C. W. N 346. There is nothing In the language of this section limiting the effect of an acquittal 
only to cases in which the accused appeared in answer to the summons when the case has been dismissed under 
this section, 34 M. 253. See also 7 C, W.N,7tland433. 

22. Effect of order otdtsmUral of eeiDplatnt on charges not tried.— Where a Magistrate issued pro- 
cesses against and summoned accused persons for one ot several offences alleged against them and acquitted 
them of the offence for which they were summoned no fredi process could in view of s. 403, cl (1) be issued 
against them m respect of all the offences alleged agimst them on the previous occasion including tte one for 
which they were summoned and acquitted, 2 C.L. J. 622:^3 Cr. L. J. llS, where S C. W. K. 633 and 13 C.608 are 
dishngutihed Ste Note 13 above. 

248. n a complainant, at anj time before a final order is. passed in any case under this 
Chapter, satisfies the Magistrate that there are sufficient grounds for permit 
complamL" withdraw his complaint, the Magistrate may permit him to with- 

draw the same, and shall thereupon acquit the accused. 

Notes.—!. Seetlon applies only to samtnoas-easea.— The only sections of the Code which contemplate 
the termination of a criminal prosecution by private arrangement are ss. 243 and 345 S 243 is confined to 
Chapter XX which deals with summonsoses only, 37 B. 369. Therefore where the offence charge is a warrant* 
case and not a summonscase, a Magistrate ought to proceed with the inquity or tnal m spite of the withdrawal 
of the complaint if he finds the element^ of an offence, on the facts set forth in the complaint, 8 C. V. N. 518 
and 822 1 6 U. 316. 

2. Complaint cannot he withdrawn in warrant-case— Magistrate It bonnd to proceed with the 
ease.— One Manekbai being arrested on a complaint of theft was brought before a Magistrate, who allowed 
the complaint against her to be withdrawn and made her a witness against one Liladhar Oodhowjee, a t 
<o-accused in the same case. Htld, Uiat the offence with whidi Manekbai was charged not being one m which 
pardon could be tendered (s. 337) or lu which the Magistrate could permit the withdrawal ot the complaint 
under this section her evidence was not legally admissible. Rataalal 461 This section applies only to a 
summons<ase. \Vhi"re the offence charged is a warrant-case, \ Magistrate ought to proceed with the Inquiry 
or trial in spue of the withdrawal of the complaint, if he finds the element of an offence on the facts set fortli in 
the complaint, 13 B. 600, It is not competent to him to enter an order oi acquittal, 37 B. 369, where Rat&nlal 
380 and 1. B. 64 are explained and disuiiguu>hed. 

3. Dees the section apply to a withdrawal before process isioes to the accused?— Hasing regard to 
the language oi s 242, the words at any time betore any final order is passed ' do not apply to a time before 
the accused has been ordered to appear. An order of acquittal passed on a withdrawal application before issue 
of process is unmeaning and of no asail, 36 U. 313. 

4. Complainant alone can withdraw.— In cases ol contempt of the lawful authority of a public sers-ant, 
the complainant relerred to in this section is the public sersant whose authority has been resisted, and wiihout 
whose sanction no criminal proceedings can be instituted against the offender, and not the person injured by 
the resistance, 2 B. 683. Where a Municipal Secretary authorued under s 280 of the Madras Dtitrxct Munux 
jxihhes Act IV' o! 18S4, instituted a complaint, held the Municipal Counal was not competent to withdraw the 
same, 27 H L. J. 617 => IS Cr. L. J. 299. 

5. Withdrawal of complaint by person setting the Police la motion.— 1 laving regard to the next section. 

It Is certain that this section is to be limited to cases insututed upon comflatats in the sinct sense W'here a 
Magistrate look cognizance of a complaint upon Tohee Report m^e in consequence of Information supplied to 
the I’ohce by one A* and passed an order under this section permitting the complaint to be w Ithdrawn on the 
application of A, uwas Ar/d that the order allowing withdrawal vasbad, for the reason that there was no 
cornghtnl in the case as defined in a. 4 (*) and consequently the Magistrate in purporting to act under this 
section, acted In excess of his power* 23 M 628. 

6. District Magistrate cannot revive a withdraws eemplalat,— VVliere a Deputy Magistrate allowed 
complaint to be withdrawn, a District Magistrate has no junsdimon to revive the case against the acctised. 
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25 W, R. &5, Sit also 10 C. 551. The same prfticiple aiq>lies when the case has been compounded under s. 315. 
An order of discharge under this section amounts loan acquitta!. 2S B, l{2, 

7. Where Magistrate had no jsriadlctlon, withdrawal of complaint no bar to re'entertahunent of 
fresh complaint.— Where a Magistrate took cognirance of complaint without previous sanction, when such 
sanction was requited, and discharged theacc»sed»Arfrf he was competent alter sanction had been obutned.^o 
re^ntertain the complaint and that die previous order of discharge did not operate as an acquittal, 22 

8. Award of compensation on withdrawal of a coraplaiat.— Formerlj compensation could not be 
awarded to an accused peison acquitted under ihis section upon a withdrawal ot the complaint, Rataaial *62, 
See, however, s. 250 which does not limit the award of compensation {like the repealed s. 250 of Act X of 1832) 
to acquittals, under s 24Sors 247, theretore this ruling will not now prevail, and a Magistrate can now award 
compensation even it the acquittal takes place by w ithdrawal of complaint. See also 56 B. R, 1837 j 19 P. K. 1898 
and 30 P. R. 1910. 

9. ISlthdrawal of eompiiLint and composition of offence compsred.~The withdrawal oi a complaint 
ought to be distinguished from the compounding oi offences A withdrawal must be by inlinntjon to the 
Magistrate holding the trial and is permissible only m a summonscase, 21 C. 103. H'ilkdrewal a/ complafl »s 
the act of only one party to the proceeding, vtz , tlie oomplainant. whereas the composition oi an offence obvi- 
ously requires the cooperation of both parties, lor a person is said t£> compound an offence when he forbears to 
prosecute the offender m consideration ot some revvaxd or advantage for his forbearance. Itisquiie intelligible, 
therelore, why in the former case, vis,, the withdrawal oi a complaint, the Legislature should have imposed &e 
necessity of obtaining the permission of the Magtstrate Had such a resincijon not been imposed, a person 
*might be harassed by a perfectly vexatious aimioal proceeding from which the complainant having put 
accused to as much inconv enicnce and degradation as he could, might then calmly w iihdraw To prev ent iJi* 
processes of Cnminal Courts trom being thus abused, and at the same time ot placing a ready means of 
summary redress in the hands of the Magistrate trying the ease, the Legislature enacted ss. 248 and 250 / the 
provisions o) which contain a reasonable protection tor accused persons. 

But the case of " eempesthsn stands on totally different grounds The Legislature having 
determined to allow certain offences which pnnafwUi concerned the injured person as an individual and not 
the public at large, to be compounded, the composition as the act of both parties concerned w orks its ow n end, 
and there is no such abuse of process to be guarded agrainst as in the case oi simple withdrawal As soon f<s » 
composition (where permissible) is voluncaniy effected it operates {vide a 345J os an acquittal of the accused, 
and the Magistrate has no power to de-vl any lurther with the case But an acquittii under s.S45isa very 
different thing from an acquiiul under either a 245 or s 247. and it » only in acquittals under one or otherof the 
sections last mentioned that the M-igiscrate has beeJt empowered to award compensation An acquittal under 
s. 245 or s 247 is the result ol a purely magisterial aa. but an acquittal under sl 343 results by an operation of 
law upon the act of composition, and IS thus quite irrespective of any magisterial decision /^rRvmovN, I, 
in 19 P. R. 1888. See also 20 & V. H 4209. 

10. Magistrate Kioae eosnpetest to anthorize withdrawal— This section doei> not empower 
PohcfrofScer to entertain an application lor the svjifwlrawal ot a compiamt The perroiuing oi a complainant 
to W ithdrau? a judicial act, the exercise or which ts vested i« Uve Magistrate by this section and tfie Police 
liav e no authonty to interfere in such matters, Ratanial 91. 

Under s 248 of the Code a Magistrate alone is comyicteut to authonze withdrawal and can even refiii>® 
ajipbcation for withdrawal filed by ihe complainant so it was held in 30 C. 'W. M. S93 that no absolute 
of withdraw ^l is given to the Calcutta Corp«riuan under s. 557 of the Calcutta Mimicipai Act unless f e 
withdrawal is perjijjitcd by the iHagistrate 

11. Accused against whom case is withdrawn, competent witness against eo*accosed — .SreSS B 429. 

12. Whether withdrawal of complaint against one amovati to a wUWrawal complaint 

against all,— Where the cunvplavnani withliew his comj^int agavnst one of the five accused and the Magistrate 
(.roreeded aj,iinst the other lour held in revision bi t^ High Court that though the coHiplannnt used 
jiiira.‘e withdraw the tomplaint ’ he in tact meant that the offence had been compoundetl wiUi fhe accus 
coiK-emed funlier held th »t under el (6)of S. 3450 I the Code as ameivdwl a composition has the cITect ol 

urjulud oi ilie ntiused with whom fhe offence his been eompounded. but does DO! affect the case as agaiint 

d e other -verused B Lab. 239 
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249. In iny case instituted otherwise than upon complaint a Presidenc) Magistrate a 

Magistrate of the first dass or with the previous sanction of the District 
ceed*«^wlfe^n^M ^^®S‘strate any other Magistrate maj for reasons to be recorded by him 
complainant stop the proceedings at anj stage without pronouncing any judgment 

either of acquittal or comiction and ma> thereupon release the accused 

Notes— •! Scope of section .—This section applies oity to cases instituted otherwise than on a 
complaint 9P R 19ia=s8R W R.1913B=13Cr t 3 860 The section thougl occurring in Chapter XX seems 
to be applicable to w arnint<ases also But ste 5 Patna 943 which holds that the section does not npply to 
warrant cases and that an order under s. 249 m a wainnt case would be quite illegal and void. 

3 Stop order dots not bar re trial— The order under diis section is specifically excluded by the 
explanation to s 403 from being an acquittal and further proceedings In accordance with law are not barred 
9P R.1913.= 13Cr L.J S60 

3. No further Inqnlry nnder a. 437 la ease of a stop order —As an order under this section does not 
amount to a dismissal of a complaint or a disdiarge no order under s 437 can be passed d recting further 
inquiry gP R 1913s>13.Cr L.J 860 

J’nvolous Accusaltans tn Summons and Warrant-cases 

250. *(1) If any case instituted upon complaint or upon mformauon given to a Police- 

officer or to a Magistrate one or more persons is or are accused before a 
or^exatious'^ aaitf * Magistrate of an) offence triable by a Magistrate and the Magistrate by 
tiona. whom the case is heard discharges or acquits all or an) of the accused and 

is of opinion that the accusation against them or any of them was false and 
either fmolous or \e.xatious the Magistrate may b) his order of discharge or acquittal if the 
person upon whose complaint or information the accusauon was made is present call upom him 
forthwith to show cause why he should not pa) compensation to such accused or to each or 
an) of such accused when there are more than one or if such person is not present direct the 
issue of a summons to him to appear and show cause as aforesaid 

(2) The Magistrate shall record and consider any cau&e which such complainant or 
informant may show and if he is satisfied that the accusation was false and ether frivolous or 
\e\atou5 may for reasons to be recorded direct that compensation to such an amount not exceed 
ing one hundred rupets or if the Magistrate is a Magistrate of the third class not exceeding fifty 
rupees as he may determine be paid by such cximphinant or informant to the accused or to each 
or anj of them 

(2 A) The Magistrate ma) by the order directing payment of the compensation under 
sub-scc (2) further order that in default of paj ment the person ordered to pa) such compensa 
tion shall suffer simple impnsonment for a period not exceed ng thiri) da)s 

(2 15) When an) person is impnsoncd under sub-«ec (2 A) the provis ons of sect ons 68 
and C9 of tiie Indian Penal Code shall so far as ma) be applj 

(2 C) No person who has been directed to pa) comj ensation under th s section shall 
b\ reason of such order, be exempted from any aval or criminal hab 1 tv m respect of the compbint 
made or information given b) him 

Irovidcd that am amount paid to an accused per o i under tl is section shall be talcen 
into account in awarding compensation to such perscci in «nv subsequent aval suit reUtirg to the 
same matter 

l« (i<) h*.. tuS.1 tnlfd (of W tS Cf pro (Amfads.eOA tol 1*0 
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(3) A complainant or informant ^\ho has been ordered under *■“ sub-sec (2)" by a 
Magistrate oi the second or third class to pay compensation f “ or has been so ordered by any other 

_ Magistrate to pay compensation exceeding filty rupees” may appeal from the order, m so far as the 
order relates to the payment of the compensation, as if such complainant or informant had been 
convicted on a trial held by such Magistrate 

(4) When an order for payment of compensation to an accused person is made 
in a case which is suoject to appeal under sub-section (3), the compensation shall not be paid to him 
before the period allowed for the presentation of the appeal has elapsed, or, if an appeal is 
presented, before the appeal has been decided and, where such order is made m a case which is not 
so subject to appeal, the compensation shall not be paid before the expiration of one month from the 
date of the order. 

I * # A * ^ ft' 

Note.--Refemng to the amendment ol this section the Select Committee say — ^ 

“ We thint. that the words ' or to a Magistrate neat the beginning of this efause w ere left out on the 
ground that information to a Magistrate from any person other than a Police-officer mUst be a complaint We 
think tliat this view overlooks the words ‘ with a view to his taking action under this Code,” which occur m 
the definition of '* complaint’ We also think fhat there is some force in the fact pointed out by the Calcutta 
High Court that s 190 (l)(c) seems to draw a distinction between information received and a complaint 
We have, therefore, restored the words or to a Magistrate ’* 

“Sub sec (l)as re-drafted does not provide for the case where the complainant is absent at the time 
judgment is delivered and we think power should be given in sudi a case to summon him to appear and show 
cause" 

‘ We think that there is some anomaly m enabling a Magistrate who cannot Impose a fine of more than 
Rs, SO to award compensation up to Rs 100 and we have, therefore, proposed to reduce the amount of 
compensation which thtrd<Uss Magistrates can award to Rs SO" 

*' In View of s S47 we do not see any necessity to provide in the new sub-see. (2 A) that compensatten 
should be recoverable as if it were a fine ” 

" We ha\e re-drafted the proposed addition to sub^ec. (4) to make the intention clearer" 

"We discussed at some length the various ments ol the phrases— “ frivolous or vexatious" as iiuhe 
present Code, ” fabe md either frivolous or vexatious " as in the Bill and ' false or vexatious, to the knowledge 
of the party as in Act IX of 1922 recently passed to provide for compensatory costs in respect of false claims 
and defences. On the whole, w e are m favour of the Bill as drafted e do not think that the procedure ot 
s. 250 should be used in every fsbe case unless the case is also eiUier fniolous or vexatious In more serious 
cases It IS desirable that the ^Iag]5lrale should act under s 476 with a view to the institution of a prosecution” 

Motes.— 1. See s 545 as to pajment of expenses and also compensation m cases not proiided for by 
this section, and s. 547 lor pow cr to enforce refund of compensation. 

2. Rbtory of section.— This section which was originally s 250 m the Code of 1882 was repealed and 
replaced by Act IV of 1891, s 2 as s. 560 m the 1882 Code It is now re transferred to its old place capjred with 
the present heading The section which originally applied to Sessions cases was made applicable to all cases 
except such as are triable exclusuelyby a Court ol S^ion of High Court. In the present Code “/rar-i/ his 
been substituted for the word "/ned" and the heading is new In the 1861 Code the words were "fnvolous ana 
vexatious.’ 

OBJECT OF 8ECT10H. 

3. Object of lectlon not ponltlve- Compensation not fine —The object of this section is not to punish 
Die compUnunt but to award b> t summary order some compensation to the person against whom a involous 
or vexatious cumphint is brought, leniing rt to him to obtain luriher redressagalnst the co mplainant by i regu i if 

*Th« Wort ,0 , 1 ,, nT*tt«d coniinM w*(««sl«tltaud tortlw voH snd fievrt #ub-*»cllon (1) * byAciXMlIoMSO. 

tTh<** wer<i« in Invrrtfd commM w»re«ub«tltutr4 r.>rlh* wordt'lokn »«cotF<l rr™®" br li'rf 
Ol, (3) bu boon ora U«d b» Art XVIII «t l»U 
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cnil suit or criminal prosecution "—Per Banerjef, ] ,ia3Q C. 123 at p. 129 (F.B.) An order of compensation 
IS not a fine and if passed by a Magistrate of the first class is not appealable, whatever the amount awarded 
Such an order passed m the form of a sentence of fine, the amount of which was to be paid as compensation to 
the accused, was held to be legal in substance though illegal in form 8 C. P. Cr. 13. The compensation which 
the Court is empowered to award is not a fine, but is in the nature of damages for malicious prosecution 
although It is made recoverable In a summary manner as if it were n fine, 26 M. 127. A Magistrate cannot award 
compensation by way of fine, 3 H.-W.P. H. C, H. 436; though the amount is recoverable in the same way as fine. 
18 A. 96 j A. 112. In awarding compensation the Magistrate must be strictly guided bj the loss or incon\ enience 
w hicb the accused person has obtained, 1631 A. W. N. 167. 

AT WHAT STAGE COMPENSATION MAY BE ORDERED. 

4. No compensation where case dismissed before Issoe of process.— Compensation cannot be awarded 
in cases m whidi complaint Is dismissed without issue of process for compelling the attendance of the accused. 
It IS a condition precedent to the grant of compensation under thia section that the case shall have beenhe^rd 
by the Magistrate and that he shall have discharged or acquitted the accused, Sand 14 P.IL1B97 ; 29 A. 137. 
<^mpensation can be aw arded only where there had been a discharge or acquittal after a frivolous or vexatious 
charge had been heard Where a complaint was dismissed under s. 203, the fact that the accused was present 
with a pleader at the inquiry under s 202 will not enable the Magistrate to award compensation, 3 P. R. 1906 = 
84 P. L. R 1906 » 4 Cr. L. J. 36. 

5. Complete discharge or acqolttal necessary to grant compensation.— hen the accused is charged 
Mith offences, , ss 352and 379,I P C , and one only of them is proved, compensation cannot be given to 
the accused as the complaint was at any rate partly true In order to enable a Magistrate to pass an order for 
compensation, there must be complete discharge or acquittal, 24 C. 53 But a complaint may be well founded ns 
regards some of the accused and frivolous or vexatious as regards the others so as to render the compIainaRt 
liable to make compensation to those others, S U. 381; IS P.R. 1877. But the substitution of tlie word ''Aeard" 
for " /ned" renders a complete trial no longer necessary Aii order under this section may be made after 
hearing only part of a case, but evidence must be heard lOW.R 61. Note 16 to s. 247 , 44 U. 81; 40 A. 610. 

6. Framiag of charge no bar to compeafatlen.— The fact Uiat a Magistrate has framed a charge under 
«. 254 against an accused person does not of itself prevent him from holding, 'ifter full inquiry, that the charge is 
frivolous and vexatious under this section, Rataalal734 But when a Magistrate considers evidence sufficient 
to justify the framing of a charge and subsequently changes his opinion, he must give reasons for so ctiangiiig- 
Compensation for a frivolous and vexatious comphmt may be awarded atter the e\ idence for the defence had 
been heard, because it is quite possible that the Magistrate might not be able to detect the fru olous or v exaiious 
nature of the complaint until the defendant has had m opportunity oi eKplaming the real circumstances m 
making his defence Weir II, 316 , 10 B 199 

7. Compensation may be directed on aeqalttal — \u order for compensation against a complainant 
may be made on an order of acquittal, 6 C. S81. The tact that the accused was tried and acquitted is no bar to 
the award of compensation, 5 U. 3S1. This casewas followed in 10 8.199. 5cr also 6 C. 531 ; 14 P. R. 16S4; 

« B. L. R. 296 » IS W. B. 9 and SO a 123. 

Coiiipensalton on vnthiravial of eoinplatnl — See Notes 8 and 9 to s 248 

Compensalton when acguitlat owing to abtence oj comptatnl—See AWN IIS , 1891 A. W. N. 120, 
63; 14 F. R. 18SB 

B. Award of compensation Illegal when acquittal resnlU from composition — Though the com{X;sition 
of an offence under this section has the efieet of an aoiumal jet it is not sudi an acquittal, as bnngs the case 
within the provisions of this sectiori. Therefore, where on an offence under s. 323, f P C, being comi>oundcd 
the tiyingMagistrateordered the complainant to pay oneoi tlie accused Rs. 25 as compensation, hts order was 
reversed as illegal, Batanlal 957; 19 P.R.19SB; 30 P.R. 1910 41 P.W.R. 1910«=>lt Cr.U 7.633. Where the 
conduct of the accused has not been straightforward throughout, the order awarding compensation 1$ liable to 
be set aside, 65 P. L. R. 190 L Where an oflencc is compounded under s. 345, amipensation under tins section 
cannot be awarded, as ihere Is neither a discharge nor an aoiuittal butonlj a composition. This section does 
not applj so as to enable the Magistrate to award compensation to the accused. 7 C.P.2 and Ratudal 9S7 and 
700, and 10 Bern. L. R. 1056. 
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9. Compensation may be awarded in eaves tried snmmarlly, — 5 262 renders applicable, in thecase of 
summons<ases tried summarily, all the provisions ol s 250 and itis open to a Magistrate to award compensation 
in all cases whether tried summarily or not lo which he acquits and his opinion that the complaint was 
friiolous or vexatious, 11 M. 142 

IN RESPECT OF WHAT CASES COMPENSATION MAY BE ORDERED 

10 In cases either frivoloos or vexations.— It is sufficient to support an order under this section that 
thecomplaint IS either fnvolous orvexatious and whether it IS the one or the other is a question of fact Thus, 
where a complainant not satisfied with the conviction and punishment by a Village Magistrate of the person 
complained against, complained to a second-class Magistrate in the same matter, it was hell that the 
compensation was nghtly awarded inasmucli as the complaint whether frivolous or not, was certainly vexatious 
and improper, Weir II, 319. But under the new amendments 250 is applicable to cases which must be false 
and either frivolous or vexatious also 

In 23 A. L. J. 1054 it appears to have been held that for the application of s 2a0 as amended the 
complaint should befslse, fnvolousor texatious. 

But in a later decision in 24 L J. 161 it was held that under the alteration made m the old Code in 
respect of s. 250 It IS now necessary for the award of compensation under the new section it is necessaiy that 
the comphmt should be false and either fnvoious or vexatious 

11, Ace&Bation mast be the committing of an **effeace.*' — definition of complaint s 4 atpp.6— lo 
and 36 A. 378 ; 45 A. 363. 

[t) No compemaiton for /ahe tnfannation under is 107 and 110— To justify the application of this 
section, a person must be accused before a Magistrate of an offence tnable by a Magistrate whi^an institution 
Ol proceedings under s 107 for taking security to keep the peace, is not, 25 B. 43 which 15 1.365; 1 1. B. 
1896 ; 37 P. R. 1884 ; 16 P. R. 1893 . 33 P. B. 1902. See also 7 A. L. J. 743 » 11 Cr. L. J. 446 and 38 A. 352 and Note 
149 atp 2|b.2aA.L J.6a4|21A.L J. 207. 

(«) No compensation where appixcattan u for maintenance under Chapter An application 

for maintenance is not a complaint of an offence or an accusation of an offence and no order for pajment of 
compensation can be made under this section, 6 H. L. T. 261 all Cr L. J. 156 and see shea Heading Ito s 488. 

(tij) No compensation where eomplatni u as to the use of a house os a Section 41 of the 

Bombay District Police Act does not make the use oi a house as a brothel an offence , so in a case where such 
a complaint is made and dismissed no compensation can be awarded, 6 S. L. R. 854 a il Cr. tu 3, 320. 

{tv) No compensation for cases Jr///e/l8»9 — Compensation cannot be awarded under 

tins section to a person against whom a complaint has been made under cl (i)of s 2, Act XIII of ISaS, 
for, as neglect or refusal to perlorm work according lo a contract is not made p mishable by that clause a 
complaint of such neglect or refusal is not a complaint of an offence under s. 4 (A) and this section RatabUI 
617 ; 4 C. W. N.2S3 , 4 U. 834; 17 A. L. J. 165. 

{y) c{Wtpe/fSoi/o>t /ffr a ttvder lie Public Corn'eyanees AelSt J 2 &— 5 ucb a proceeding 

IS not a complaint ot an offence wilhiii s 230 Hence no compensation can be awarded, 83 Boro. 1>. R 195. 

18 Compensation may be granted only in eases ordinarily triable bya Hagutrate and not In Sessions 
Cases —The words triable by a Magistrate mean triable under s 2b and the provisions of this section are confined 
to cases specified m the 8th column of bchediile 11 as tnable by a Magistrate Hence a who is 

speciallj empowered under s. 30 is not competent to make an order for compensation under tins seciionm n «se 
triable bj a Court of bession as specified in column 8, Schedule II, 26 P. R. 1902 , 1 P. R. 1919 (Cr.) and IS P, R, 
1919 (Cr ) bimilarli, eien where a Magistrate discliarges the accused in a case tnable exclusn cl) by the Counof 
bession, he has no power to order the complainant to pa) compensation, Vclr II, 315 Although a firsW ass 
Magistrate discharges the accused under tins section on account of the diarge being aexatious, )el if die o ena 
cliarj,cd be triable exclusivel) by iheCourt of bession tlie Magistrate cannot award compensation un ert is 
section to the accused Ratanlal 96t , 14 P R 190a;9l P. W. R. 1910 = 11 Cr. L J. S98 , 19 Boro. B. R. 60 ; 18 A, 

L J. 466 t20A L.J.433 = 40 A 610 But 45 H. 29 nherca Magistrate tried ail accused personfor an offence 
under a less serious section of I f* C, when realij the offence fell under a more serious section which 
tte)tmd his competence In', proceedings were not illegal and an award of coni|ien 5 atioii under s 250, Cr PC, 
was not illegil ahli nigh the olfeiice was really exclusis eh tnable b> a Court ol Session = 4t M. L, J. 393 ; 4S A- 
166 = 38 A 1..J 1056. f 
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13. Conpcntation may be ordered tor false complaint of wren^ol seitnre of cattle.— It n as formerly 
held that on the dismissal of a complaint of tvrongful seizure of cattle, it is not competent to a Court to act under 
this section and award compensation to tlie person against whom complaint is made, 18 A. 383; 23 C. 243 ; 9 U. 
103 and 374 These cases were deaded under the Code of 1682. Now the definition of the word “oftence ' ts 
made to “ include any act in respect of which n complaint may be made under s. 20 of Ike Cattle Trespais Act, 
1871 therefore, dismissal of a complaint of wrongful seizure of cattle is equivalent to discharge or acquittal and 
consequently It seems compensation is now awardable The distinction should, however, be kept m mind be- 
tw een compensation under this section and under s 22 of tke Cattle Trespass Act, under this section compensa- 
tion IS to the accused, while under s 22 at is to the complainant and an appeal lies under s 407 From an order 
under this section, there is no appeal under s. 407, 29 M. 817. 

13-i. When there were two diarges and there was conviction as to one and acquittal as to another, 
held, that to order compensation to be paid in respect of tlie charge as to which there was an acquittal is illegal, 
16A.L.J.499. 

II. No compeasation for cases iasUtated on Police report.— The operation of this section is restncied 
to cases instituted by complaint as defined in the Code or upon information given to a Police-officer or Magis. 

' • ” rt, oron information given 

■ ‘a I S. 142 and 6 A. 96. But where 

information given to a Police- 
dealt with under s. 250, 14 C. 

V. N. 326asill Cr. li. J. 301. No compensation can be ordered against a person whose statement is an inquiry 
instituted bj the Police formed the basis of the further proceedings 1 Patna L. J. 108 a: 17 Cr. li. J.836, 

19. Ho eompeasatlon for eases iaitlteted under a. 479 —Where a case is sent for trial under & <76 to a 
Magistrate, the Magistrate cannot pass an order under this section directing the person at whose instance the 
case was sent to pay compensation as no case was instituted either by complaint or by infoTmation given to a 
Police-officer or to a Magistrate 14 Bom. H B. 118 an i Bom. Cr. Ca. 337 s 14 Cr. L. 3. t. 

i9«A, CompeDiation can be awarded la a ease erigiaaled by a eonplaiat before a Tillage Magia. 
Irate -1917 U. W. N. 196. 

IS-B. A coraplelnt nnder a. 38 of the Bombay pablte ConTeyaneee Act, 1863, is not a complaint in 
respect of an ofTencewithm the meaning ot & 230 Cr P C The Court has therefore no power to make an 
order under s. 250 ; 44 B 463. 

WHO HA.Y BE HADE TO P^AY COMPENSATION. 

16. Compensation for Information given inbseqnent to complaint.— The accusation against the accused 
VI IS not made on the information on which the case was instituted but the arrest of the accused was due to 
clues subsequently lumished by the complainant or other persons interested in the case, and it was signed tliai 
it was only the accusations in the first inlonnatton that could be dealt with under this section. Held, that though 
tlie onginal complainant m ly not be liable for all accusations made by others interested in the case in Us course, 
yet where the ongunl complainant htmsell is the sulhor of the subsequent accusations he may be dealt with 
under s. 250, 14 C. W. N. 328 » It Cr. L. J. 201, 

17. PerioQ giving Uforroation to Tillage UagUtrate, which the Village UagUtrate U beved to panea 
to Police —A mvn who complains to a Village Magistrate of -i non bailable offence, knowing that the latter must 
in the ordnniy course ol his duty report the substance of the complaint to the i olice gives information to the 


See Note l< 45 M. L. J. 355 

18 A persoB who IsiUtates a eomplaiat aader the orders of a laperfor ofSeer ctBoot be ordered to 
pay eompeniallon-— A Magistrate can order compensation to be pud by a person to the accused only when the 
prosecution ot the -icctrsed was on the complaint of that person won in'omiation given by that person to a Police- 
officer or to a MvgiMnte withmthe meaning of this %eciioii. \ karkuntyt a process server on the esubJislv 
incitof *1 Civil Court, entrusted with the execution of a writ, reported to the Court that a particular person 
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30. Whether order for pAjment of conipeasatldn maft fora pftrt of the order of discharge or ocqsitct] 
— It should be noted cnrefully that under the newly amended 5 250 it is only the order caliiiiR upon the com 
plainant to show cause wbi he should not pay compensation which has to be contained in the order of disdiarg* 
and not the order for payment of compeiisttion which has necessarily to be a subsequent order So now ths 
order for the payment of compensation cannot lomi part of the order of discharge or acijuittal, 7 hah 12f Oi’c 
of the two accused was discharged and the case was against the other accused was adjourned when hewas 
acquitted and the Magistrate called upon the complainant to show cause against an order for compensation being 
passed and directed the complainant to pay compensation to each of the accused that under s ^SOasnow 
amended the procedure adopted was now tilega] The c ise against the accused who was discharged was at 
end when the order of discharge was made and the order to show cause under s 250 so far as payment 
of compensation to him was concerned should have been made along with the order of discharge 29 
C. W. N. i27. In view of the latest amendment as the order for the payment of compensation ca iwt 
form part of the order of discharge or acquittal, the following cases have lost much of their force. 

A Magistrate m making an order under this section most do so in passing the order of dischaig*®^ 
acquittal Where a Magistrate happened to make an order by way of separate proceedings on a date subsequent 
to the date of the discharge of the accused that the order was made without jurisdiction, as there is nothing 
in the Code which authorizes the Magistrate to hold an inquiry on a subsequent date and make an order 
this section 25 A. 313 , 3i A. 35L An order or compensation passed not at the time of the discharge of th* 
accused but days after, at the lime when the co-accused was acquitted, is made without iunsdiction, iOJI L « 

8 =, 15 Cc. L. J 290, Where a Magistrate discharged the dccused in the ah<!<»''''‘'‘ '■'f 
subsequent date atter 
that the order was Uh 
the case without disch 

1903 SI 3 Cr. L. J. 123 , .. .. u.U 1 jw->9vK UK lVl3ssl4 Cr, h J. 4S. See also 23 M. L. J. Sh. If 21 ” 
>lagistrate >ii the same order discharged the accused and called on the complainant to show cause ''•W b* 
should not pay compensation of Ks 20 and subsequently after hearing him made an order forpaymenfi 
Its 10, held Uiough the proceedure seemed to be perfectly fair and reasonable it did not fulfil the reqwf®" 
xjieiits of s 2So What that section evidently contemplates and expressly requires ts iliat, before a 
tfate makes it the ground for discharging a person complained against, on a ground that the cor(ip»'‘‘ 
was frivolous or vexstious he shall hear the complainant on that aspect of the case and unless he does this 
whole proceeding is void, 38 C. 302 Where however, a Magistrate by the same order discharging the accusw 
declared the case to be vexatious and directed the complaicunt to pay a compensation of Rs. So to the acem® 
subject to any cause to be shown by him and on the Mhwng day made the order absolute ArW 
as C. 302, that the requirements of s 250 has been stnctly complied with The provisions of this s«tion am 
complied with if the Magistrate fixed the co/npensaaon m his order of dischaxge If the 
wot in Court at the time the order of discharge is passed, the Jlagistrate would not be justified in keeping 
accused in custody with the charge hanging over him while the complainant is being fetched to 
It might be that the complainant could not be procured for a montJi The proviso to the section contemP*^^ 
that the direction in the first paragraph of the section i-, conditional or m the nature of a rule and th’'^ 
rule shall not be made absolute until the complainant has shown cause 18 C, W. N. 702 15 Cr. L. J. IW 

// iS enough tf the order for ca>nfensaitptt ts sitbst>enhalty a eonhnuahon of the order of 
or acquittal and part oj the same proceedings —The trying Magistrate Signed and dated his order of discha^e- 
then recorded ao order calling on the compltmant to show cause why he should not be directed to jw 
compensation, recorded and considered the complainantsobjections and at once passed an order that compe” 
tion sliould be paid. The entire proceedings followed on? another on tlie same dL^xo.held that the 
Dient of compensation w as substaniialfy incorporated in and made a part of the order of discharge, 8 Bom 
847 =9 4 Cr, Ii.3.423 The trying Magistrate incorporated m hta order of discharge an order directing tbu ^ 
plamatil to show cause, then adjourned the proceedings and after considenng the complainant s 
passed an order direaing compensation, the order of discharge having been passed four days previoi^b. 
that even though the proceedings were irregular, there had been a substantial compliance, SB A. 
inteniion o| the Legislature in including the words ‘ was noiso much to secure 

AJagisirate should pronounce the Order of acquittal and Compensation in one breath as might be suppose 
the case* tMcd as to mak« it clear that the wd« of compensation should be passed In the same ^ 

and not In lurther hick pendent proceedings Involving the recalling and re-examination of wi messes ami 
all the labours of a iresb tn »l The result of following the cases in 25 A. 315 1 34 A, 351 and 38 C. 382 wou 
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13. Compeniatlonm&y be ordered for false complaint of vrongfal teUare of catUe.*>It uas (ormerl/ 

held that on the dismissal of a complaint of wrongful seizure of cattle, it is not competent to a Court to net under 
this Section and award compensation to the person against whom complaint Is made 18 A. 333} 33 C. 248 } BM. 
102 and 374 These cases were deaded under the Code of I68Z Koav the definition o! the word " oftcnce ' Is 
made to “ include any act in respect of which a complaint may be made under s. 20 of the Cattle Treepait Act, 
1871 , ’ therefore dismissal of a complaint of wrongful seizure o» cattle is equivalent to discharge or acquittal and 
consequently It seems compensation IS now awatdable The distinction shouUl, howeaer, be kept In mind be- 
tween compensation under this section and under s VLoithe Caitle Trespats Act, under this section compensa- 
tion is to the accused, while under s 22 it Is to the complainant and an appeal lies under s 407 1 roin an order 

under this section, there is no appeal under s. 407, 29 M. 817. 

13-A. When there were two charges and there was conviction as to one ind acquittal as to another, 
held, that to order compensation to he paid m respect of the charge as to wliidi there was an acquittal Is illegal, 
16 A L J. 459. ' 

14. No compeniation for casts Instituted oo Pollee report—The oiier ttion n( this section Is restricted 
to cases instituted by complaint as defined iti the Code or upon information given to a Pohce-ofTicer or Magls. 
trate and consequently it has no application to a case instituted on a Police rciiort, or on Information given by 
a Poiice-officer, 21 a 979 ; ft C. W. N. 370 j 7 C. W. M. 208 ; 7 M. S63 and 1901 A. VT. N. 142 and 6 A. B«. Hut where 
a case is ultimately instituted upon a Police report, but is originally based on information given to a Police- 
officer, held that the person who gave the information to the Police-ofUcer may be dealt with under s 2S0, 14 C. 
W. N. 326ssll Cr. Ik J. 201. No compensation can be ordered against a person whose statement U nii Inquiry 
instituted b> the Police formed the basis of the further proceedings, 1 Patna L. J. lOS 17 Cr. L. J.830 

13. No conpeuation for eatei icutltuted under a. 476 Where a case is sent for trial under s 478 to a 
Magistrate, the Magistrate cannot pass an order under this !>ection directing the (lerson at whose instance the 
case was sent to pay compensation as no case was instituted either by complaint or by information given to a 
Pohceofficer or to a ^lagistrate 14 Bora. L. R. llft«a 1 BonuCr.Ca. 237 a 14 Cr, L. J, 1. 

18*1. Carapeaiatfoa eaa be UKarded fs a eato originated by a eomplalnt before a TUIago Vagla- 
trate.-l9l7M W. H. 1S6. 

13-B. A eonpUlat under t 38 of the Beuibuy Public Conveyaneei Act, 1813, is not n complaint in 
respect o! an offenoe within the meaning ot s 230. Cr P C The Court has therefore no power to make an 
order under s. 230 } 44 B 463. 

WHO MAY BE HADE TO PAY COHPEH&ATIOH. 

16. Conpeutatlon for Infarrautlon given subsequent to complaint.— The accusation ag-iimt tlm icciised 
w as not made on the information on which the case was instituted but the snest uf the sccused was dun to 
dues subsequently furnished b) the complainant or other persons mteresitd in the cave, snd it was irgiied tint 
It was only the accusations in the first inlormation tint could be dealt with under this section Held, tli it (hough 
die original complainant mS) not be liable for all accusations made by others interested In the csv In Us Courwj, 
jet where the ongiiial complainant himself is the author of the subsequent accusations liejiuyL d tUwfih 
under s. 250. 14 (L W. N 326 0 11 Cr. L. J. 201. 

17. Person glvUg laformatloB to Village Kugistrute, which the Village UagUtrate U beefld te putt on 

to Police —A man who complains to a Village Magistrate of a non bailable offence, knowing tint ih >- 1 iticr iiin^t 
in the ordinal) course of his dut) report the substance of the oumplamt to the i oho. givr-i inf ,riiuii iii to lli^ 
Police )ust as efiectnelj as if he went in person io the Police-station and if ihe Police clnrge l!i»- cj**-, it isit i j>« 
instituted on information given to a PobceofScer withmtheTneamngols.25Q 1 he case would U diHr-rnil llllie 
in onnation was not a maitcr which the village headman is bound to pass on, 87 M. L. J.37 ■-* 1216 M. W.N ftOf » 
15 Cr. L. J. 431 where 25 N. 667 ; 22 M. L. J 138 10 M. UT. SSO <« 13 Cr. L. J. 29 and Cr. R. C. 627 of I9f 3 were 

di'-ented fmm on the lulhoritj of 32 M. 253 IF.B-) 5irf also 18 Cr L.J.3I} (M) , 17 Cr.L.J. 303; 22 M.b 
5frNotel4 4SH.L.J.23S. 

18 . A person who Inititates a cotoplalst under the orders of a taperlor efiser cannot b« urdcred to 
pay eompeniatlan-— A Magistrate can order compensatio’t to be paid by a pe^on to th" acn.-vd or ly wiien 
pw-vscaition 01 the iccttsrd was on the complaint of that person or on information pven b> l‘j*p— toa» 
o'hcer or toa Mvgtstrate within the meaning this section, ff) \ Ijrlan or a p^jcess 5 ^ er tr> »» 

ment of a Civil CourL entrusted with the eveccrtion o* a wnL reponed to ib- Court tHta far''' 
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obstructed him in attaching property as commanded by the wnt, and a report xvas thereupon made by the Court 
to a Magistrate, with a view to proceedings being taken against the obstructor The Magistrate acquitted the 
accused and ordered the karkun to paj the accused compensation under this section. Held, that such last men- 
tioned order was wrong, the karkun not being a comphinant within the meaning of this section, la such a case 
as the abo\e the Subordinate Judge should be regarded as the complainant, and be having acted judicially, was 
not liable tothepenilty provided in the section,! B. i75;20 C. 481 { 26 A. 183, where 20 C.481 is followed, 25 P. 
E. 1910 = 11 Cr.li.3. 634; Weir 11.313. (ti) Whereon Ae sanction of an Assistant Superintendent of Police to 
prosecute for an offence, a Station House Officer prepared a charge-sheet which was presented to the Magistrate 
b> a constable, and the Magistrate while discharging the woman made an order under this section directing the 
constable to pay comp ensation , held, that the order was illegal The constable w as not m sudi circumstances 
“ the person upon whose complaint or information the accusation was made," 1 B 175 referted io 21 Bf. L. J 
844 = 10 U. L. T. 191 = 12 Cr. L, J. 432. 

19 Person complaining nnder the anthorlty of an exeeatlve body may be made to pay compensa- 
tion — The accused was charged by a municipal peon under the sanction of the municipality with the offence 
of easing herself within municipal limits of iT The trying Magistrate acquitted the accused, and ordered the 
peon to pay one rupee as compensation to the accused The District Magistrate referred the case to the High 
Court on the authority of the case in 1 B 175 for reversal of the order of compensation. Held, that this case 
differed from the one cited, as there the complaint was preferred by a Judge acting judiCiaIl> Anexecutixe 
body cannot autlionze a servant to prefer a wrongful complaint and »o screen the complainant from the legal 
penalty, Ratanlal S09. But this section was held inapplicable where a Municipal Jamadar arrested a person 
whom he considered to be committing in his presence an offence, the person arrested havifig been sent up for 
tnal 111 the usual manner by the Police and having been acquitted, 1901 A. W. N. 142, ' 

20. Jodielal effleer acting at tnch cannot be ordered to pay compensation.— Note 16 above 

21 Liability of Public officers to pay corepeasatton —Public officers are not exempted from liability to 
make compensation for vexatious and frivolous complaiiits, Weir 11. 817. But where a public servant onlygue 
evidence as a witness where the proceedings were instituted on the information of his official superior, mii order 
directing the public senantwho gave evidence to pay compensation was /^rWbad, Weir It, 318. As to Police 
officers, see Note 14 above 

22 Police-efficers may be made to pay compensation — UTiere a PoliecKiSicer is not permuted by this 
Code to make a report eg In a non cognxzahte cist, he may initiate proceedings by laying intormation before 
the Migistrate just as any other complainant might do Such information will be a complaint vviUim the mean 
ing of this section and compensation may be awarded if the complaint is vexatious, 26 B. 150 (P.B.) which 
overrules 22 B. 934 Following this case u vvas held that wherea Police-officer lays information under s. 6S (t) 
of the Bombay Dislttel Pohce Act, it is a complaint and a Magistrate has jurisdiction to grant compensation if 
he decides that the case was frivolous or v exatious, 8 S. L B. 82 = 13 Cr. L. J. 752. See, howev er. Note 1 4 

22. Can a servant be made to pay compensation? — Wliere a servant complained on behalt ot hia 
master, it was held that the servant was not liable to pay compensation under this section, 17 P. R. 1379 and 
24 P. R. 1869, but 11 would be different now See H C. W. W.326 = 11 Cr. lf.J.601, where it vvas held that the 
question whether a servant can be held responsible for information lodged on behalf of his master was a ques- 
tion on fact and depended on the question whether the servant is merely the mouthpiece of the master anci is 
merely giving expression to his master’s accvisition or whether he joins personally in the accusation himself. 

24. Guardian of minor cannot be made to pay compensation — A guardian or next friend of a muior 
comjvlainant cannot be ordered to pay compensation to the accused, 1 P. W. R. 1912 = 83 P. L. R. 1912 = 

13 Cr. L. J. 136. 

24-A. \\ here a person gives infomiition to another to the effect Hiat a certain constable fias coni* 
muted extortion intending that a complaint should be made on his behalf and the complaint i» dismissed as 
iiivohms, held lint such a jverson is liable to make compensation to the accused, the fact tfval he employed 
another m giving the informnuon being immaterial, 191 A, L. J 879 ; 40 A. 79. 

WHO UAY ORDER COMPENSATION. 

25. It U only the HsgUtrate that hears the ease that can award compensation. — hen a Magistrate 
uajulticd the 'iccvjscd and wxsof opinion thxt compensation should be awarded subject to complainant show mg 
Cause and was irxnslerred l>cfore passing final orders and his successor avvarded compensation, heldthe order 
waslwd n$ the successor had not heard ihecase 1892 A.W.N.88 
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U&glstrate by vhom the cese b heerd. — Whether Magistrate A\ho deaded Uie case, buthAa not 
heard t\ho!e of the e\idence can order compensation? Where part of the evidence was heard b> one Magistrate 
and then the case \vas made oa er to another Magistrate under s. 3-lb Cr P C, the lAtter Magl^trAte heartl the 
rest of the evidence and decided the case, ArWthAtsndi Magistmle was competent to order comi>ensAlion under 
s 250, ISA. L.J. 6S1. 

26. Appellate Court cannot award eompentatlon.— >The speciAl provisions of this section Are Applicable 
onl) to original trials. ' The Magistrate h^ whom the case is heard’ does not include the Court of AppCAL 
Therefore a District ^taglstrate cannot on appeal white setting aside the order of the Subordinate hfagistrate 
convicting the accused, direa the complainant to pa> compensation 3 Bom. L. R. 811 $ 7. Bom. L R. 993 

3 Cr. L. J. 88 ; 8 H. H. C. R. Appx. Til, The Appellate Court in reversing a conv tction is not competent to make 
an order under this section In view of the express terms • Slagutrate by whom the ease ts heard'' s. 423 
11) (d) cannot be taken to confer such power on the Appellate Court The order for compensation must 
therefore be made by the Original Court 1892 A.H. N. 58} 28 A. 829; contra II 0. W.N. 212 11 Cr. I<.J. 16. 

But the Full Bench of the Calcutta High Court (Jenkins, CJ, dtssetiltnf) reconsidered the decision in 
II C. W.N.212, and overruling it, held that this section, being confined by its terms to the Courts of KtAgistrvtes 
trying cases in th^ first instance, does not confer on the Appellate Court the power to order compensAtion to 
accused It ts not an order " consequential or incidental” toanorder under this section but is a special power 
given to an onginal Magistrate alone, 39 C 1S7 (P3.) ; 18 A. 80 $ 7 Lah. 162. 

PROCEDURE IN SECTION TO BE STRICTLY FOLLOWED. 

27. Camplalaant mast be called ea ta thow caaie sad hb objeetieat recorded— In a proceeding 
under tins section, the procedure provided by cIs. (a) and (d) should be strictly followed An order directing 
payment of compensation ought not to be made without calling on the complainant to show cause agninst it as 
required by cl {a) of this section, and the Magistrate should record and consider any objection which fhe com- 
plainant mvy urge against the making of the direction, Ratanlal 726 ; 3 Bom. L. R. 9S6 And 777 ; Weir II, 310 ( 
SC.W.H.21i} lie. V.M.62, 0A.[i.J 170« 13 Cr. L. J.268: SSC.302. The provisions rehtingto summary 
do not justify a Magistrate m omitting to record the compbtnant $ objections to his order directing payment of 
compensation under this seaion and the omission to comply with the proviso to this section is more UiAiia 
mere irregulAiity which could be cured by s 537, 1906 U. B. R Cr.Pro. 91b5 Cr. L. J. 298 j 28 L.R iandlloalO 
Cr. L. J. 220 and 229. .SVr also 8 8. L. R 29 alSCr. L. J.666. Where owing to the absence of the complainant, 
the Magistrate made the order absolute stating ‘oomplaiinm is absent His brother verbally shows cause 
which IS insufhciem.' he/d, the order was bad as the complainant was in fact given no opportunity of showing 
enuNe ISC W. N. 1277— 19 Cr.Ii J.707, 24Bom L. R. 805; butsrr 20 A. L J. 369 (rn/ifm}. 

It ts not a condition precedent to the making of an order for compensation under s. 250 of the Code 
thAt the Magistrate should issue a fonual notice to the comiilainani to sliow cause (9 A. 3. 170 distinguished) 
is A 474. 

Hut where the Magistrate believing that the complainant has deliberately absented himself on th'* day 
judgment was delivered ordered the complainant to pay compensation under s. 250 without giving liim an 
opi>ortuuity to show cause agAinst the order, Ac/</ihat the order was illegal and must be set aside, 21 A L.J.170. 

28. Magistrate beund to record hb reasons — A Magistrate in ordering a complainant to pay conij* ii 
sation under this section should state his reasons why he deems the complaint to be vevAllouv and sit'jul J al > 
state in his judgment the facts of the case with a attiasm of the incidents involved in it Tlie stai'-in-iti tl 

in his opinion the prosecution evidence is highly uns.Atisfactory and that upon the evidence aiil th* wim 
statement and documents he has no hesitation in saying the case is vexaiioas, is not suffiaem 10 C. W. N.atl 
SCr.L.J.390. The rea.sons must be contained m the same order discharging oraoquittinytli> .t t u" LtS!,* 

R, 1913 SI II Cr. L. J. 43. As to what would be a sufiiacntoomptiance with the law as eiu t<-<l I > < 

(9) of the proviso, see 8 Bom. L, R. bI7bs4 C. L,3. 423 

29 Complalaant cannot addaeo farther evidence nor Is he entitled to aa adjoaraiursv- 

consider any objection tthich cofn/tatnajitmartfrge’’<io not entitle the conipbituni t j a 1 Ii> -• 
to prove that the charge was a true one: The direction to pay compeasnlion »b>u d b< y ^ 
ordcrofdisdiArgeoraaiuiltal This clearly shows that there is not to be a sejnriw. . 

require that n sep-irate proceeiling should be hetd and further evadence taken, ICO® / . T • y * 

inteiition of the I.eRislAiure that a complainant should be entitled to an ad/nKt . — 

CAu«e much less to an opportunity of produang further evidence 36 A. 192. i-'s ~~ 

19Cr.L.J.B04, 
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30. Whether erder for payment of compensation mnst form part of the order of discharge or acqeiual. 

—It should be noted carefully that under the newly amended s 250 it is onl> the order calling upon the com- 
plainant to show cause w hy he should not pay compensation which has to be contained m the order of disdiarge, 
and not the order for payment of compensation which has necessarily to be a subsequent order So now the 
order for the pay ment of compensation cannot form part of the order of discharge or acquittnl, 7 Lah. 121. One 
of the two accused tvas discharged and the case was against the other accused was adjourned when he was 
acquitted and the Magistrate called upon the complainant to show cause against an order for compensation being 
passed and directed the complainant to pay compensation to each of the accused that under s. 250 as now 
amended the procedure adopted was now illegal TTie case against the accused who was discharged was at an 
end when the order of discharge was made and the order to show cause under s 2a0 so far as payment 
of compensation to him was concerned should have been made along with the order of discharge 29 
C. W. K. 127. In view of the latest amendment as the order for the payment of compensation cannot 
form part of the order of discharge or acquittal, the following cases have lost much of their force 

A Magistrate in making an order under this section must do so in passing the order of discharge or 
acquittal Where a Magistrate happened to make an order by way of separate proceedings on a date subsequent 
to the date of the discharge oi the accused held that the order was made without jurisdiction, as there is nothing 
in the Code which authorizes the Magistrate to hold an inquiry on a subsequent date and make an order under 
this section, 25 A. 319 j 31 A. 354. An order or compensation passed not at the time of the discharge of the 
accused but days after, at the time when the co accused ^was acquitted, is made without jurisdiction 10 N. L R. 
8 s 15 Cr. Ita J. 290. Where a Magistrate discharged the accused in the absence of the complainants and on a 
subsequent date alter procuring their attendance made an order under this section awarding compensation, held 
that the order was illegal and that the proper course would have been for the Magistrate simply to adjourn 
the case without discharging the accused, with a view to secure the attendance of the complainant, ST P. R. 
190S a 3 Cr. L. J. 123 ! 16 P. V?. R. 1913 » 99 P. L. R 1913 « 14 Cr. L J. 4S. See also 23 U. J. 8h. N 21 A 
Magistrate in the same order discharged the accused and called on the complainant to show cause why he 
should not pay compensation of Rs 20 and subsequently after hearing him made an order for paynienfof 
Rs 10, held though tlie proceedure seemed to be perfectly fair and reasonable it did not fulfil the require- 
ments of s 250 What that section evidently contemplates and expressly requires is that, before a Magis. 
trate makes it the ground for discharging a person complained against, on a ground that the complaint 
w as It ivolous or \ exitious he shall heat the complainant on that aspect of die case and unless he does this the 
whole proceeding is void, 38 C. 302 Where, however, a Magistrate by the sime order discharging the accused, 
declared the case to be vexatious and directed the complainant to pay a compensation of Rs 50 to the accused, 
subject to any cause to be shown by him and on the following day made ihe order absolute, held di:tinguishing 
88 C. 302, that the requirements of s 250 has been strictly complied with The provisions of this section are 
complied wuh if the Magistrate hxed the compensation in his order of discharge If the complmnant was 
not in Court at the time the order of discharge is passed the Magistrate would not be justified in keeping the 
accused in custody with the charge hanging over him while the romplainant is being fetched to show cause. 

It might be that the complainant could not be procured for a month. The proviso to the section contemplates 
that the direction in the first paragraph of the section is conditional or in the nature of a rule and that the 
rule shall not be made absolute until die complainant hns shown cause 18 C. W. N. 702 ■=. 15 Cr. t J. 150 

It xs enough if the ord^ for compensation it ivb%tant%aUy a eontmuahon of the order of dtschirge 
cr acqmllat and part oj the same proceedings —The trying Magistrate signed and dated his order of discharge, 
then recorded an order calling on the complainant to show cause why he should not be directed to pay 


•■i 4» ■ I . ■ 4. ■■ 

plainanl to show cause, then adjourned the proceedings and after considenng the complainant a representati jns 
passed an order directing compensation, the order of discharge having been passed four days previously, held 
that c\en though the proceedings were irregular, there bad been a substantial compliance, 38 A. 132 The 
intention ot the Legislature in including the words * bykxs order of acquittal"' was not so much to secure that the 
Magistrate should pronounce the order of aciiuittal and compensation in one breath as might be sujiposed from 
the Cases cued as to make It dear that the order of compensation should be passed in the same proceedings 
and not in Juriher inU<-pendent proceedings ini-olving the recalling and re-ex3mination of witnesses and in ftet 
all tht Hboursiii a fresh tmL The result of following tlie cases in 23 A. 819 { S« A, 334 and 33 C. 302 would be 
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tha\ ihe Inal M-ouUhaa-c to Ik: Indcfinitpl) (trotr tctctl U ttie complainant cither could not or u-ould not apj>tar 
on the da> fixed tctf Jodpoenl. Wlierc, therefore tlie complainant avas absent owing to lUne^is on 14th June 
when the ca^e came to a cunduaion and the accused wa^ aoiutUed and in the order of acquittal it was stated 
that the case a»-as fna-oloua and notice w-as ordered to Ihecompblnant whj comjwnvation should not be directed 
and on the Sth lune Uie final order directing pa)mcntoi cumpcnsation was passed, htld following B Bom, Ii.R. 
817 B 4 Cr, L.lC 423, that s. 2S0 had been sulAl-inilail) complied with,? B. L. R. 123 »> ISCr.I,. J,ft04. See JSC. 
W. M.702 ™ 15 Cr. Ui. 130 alioae. An order ofdisiJiirgc in whldi was Incorporated an order calling on the 
complainant to show cause, was f illowed li) on adjournment tlie complainant showed cause but did not impugn 
the junsdiction of the Court and Rnaili an order lor compenvillon a\ as passed htld that in spite of the adjourn- 
ment there had been in substance one single proceeding, IWJ &. W, N.S14«ss 2 Cr. L. i. 522. Ste also (1916) 
3 M. W N. 159 4 L W. 32 12 Cr. L. 3. Silt 22 Bom. L. R. 191. 

31. ImprltoDneBt in defaelt of the paymoBt «t CompeasatloD,— Under the old law jt was held that 
the order for impnsonnicni in default ol payment of compcns-ation could not be made until some attempt was 
madctorccoacrthe comiaensatioa Rut under the new amendment by the Addition of sul>4ec. (2) (A) the Magis- 
trate IS empowered to further order that m default o! pi^-mcnt compcns.aiion the person ordered shall sutler 
Simple Impnsonmcnl not exceeding thirty daj-s and this r»ft be done now by the order directing payment oi 
compensation under sul)-sec (2l So the following cases hoWingth-at imprisonment in default cannot be awarded 
in the Order for payment of compensation have faccome obsolete, 22 C. SS6, 2S C 251, 19 A. 73, 14 R. R, 1902, 22 
C.139Btp 1(3. ISP. R 1903,RtUBUt 6tl. 

31'A. tfhether term cf InprUooment to be underjone In the whole or In respect of each aecoied.-— 
Where under the provisions of s 250(2) of the Code the Court onlcis the complainant to pay compensation to 
eadi of the several accused persons sejvmtely and lo detauU to sufTcr impn»onment, imi'fisonment may be 
awarded for default of each such separate pa) mem as ordered. S Rang. 93. 

32. Warrant of dlitrew to precede order for IroprlionmenL— A Magistrate InmaLing an order for 
compensation is ordinanl) bound if the amount be not paid, to proceed to the recover) of tt by distress 
andsaleof the moveables of the personordered to pay It was formerly held that if such person admits tint he 
has no goods and thereby waives the right to hav-e the amount levied by distress, the Magistrate may proceed, 
to Impnson him in jail, and the imprisonment w ill run out the term ordered, unless die sum be sooner paid, i r., 
unless the impnsoned person pa) a it. Rut the vvarram ol distress cannot hav e currency simultaneously vv ith the 
impnsonment, because the alterrutive permitted m case of failure to realise has already been adopted, 23 W, B. 
84. Rutit has now been ruled that even if the person ordered to pay, pleads inability the issue oi a warrant 
under s 386 is a condition precedent to the making of the order for impnsonment, 26 U. 127. This section 
construed w Ith s. 3S3 (2) makes the issue of a w arrant for the lev^of Uie amount ot ilie compensation by distress 
and sale of the moveable property of the complainant a condition precedent to the carrying out of the sentence 
of impnsonment, 3 L. B R. 32 Set also 28 C. 164. 

APPEAL AND BEYI5I0N. 

33. Are appeals under this section governed by Chap XXXI 7— S 250 (3) does not declare what the 
pow ets oi the Apyiettate Coun are in disposing ol appeals, it is therefore necessary to invoke the aid ol s. 423 for 
^this purpose. S 250is not self-conUiiied, 28 M. L.4. 204= 16Cr.L. 3.128. A Sessions Judge is not competent 

to set aside in apjieal the order granting compensation passed by a first-class Magistrate under this section, 
IBom. L.B.350 

33-A. Scope of tab-see. (3) of s 290.— Sub-sec (3) of s 250 of the Code means that whenever a com 
plainant or Informant has been ordered under suttee (2) to pay compensation exceeding Rs 50 the right of 
appeal IS given, whether the compensation has been awarded only to one accused or has to be distributed 
amongst a number of accused in sums not exceeding Rs.50 26 Bom L R. 1243 — 49 B. 450, see abo 24 

A.L.J. 167. 

84. On appeal, notice shoald go to aacased and Pablle Prosecutor — See s. 422. Though there is no 
express provision oi law that notice should be given to the accused in an appeal from an order of compensation 
under 8 150, it is desirable that notice should go to the accused as he will be the party prejudiced, 29 M. 187 {but 
the order on appeal will not be set aside merely because no notice is given to the accused, 33 M. 89. But on 
general pnnaples alteram porUm' it would be improper to make an order without notice to the accused, 
28 U. L. J. 204 a 16 Cr. L. J. 123, It is, however, Impeiatave that notice of the appeal should be given to the 
Crown under s. 422, 29 U. 187. In 27 H. L. J. 629 s= 16 U. L.T. (26 = 19 Cr. L J. 6(3, it was pointed out that under 
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the rules of practice notice should go to the Distnct Magistrate but the Court declined to interfere with an order 
passed without such notice as no one had been prejudiced. When a complainant has been ordered to pay 
compensation to a person accused by him but aojuitted such latter person is not the accused within the 
meaning of cLf2)of s 422 and has nought tobeherird in a proceeding relating merely to the order for compen 
satioa It IS rather the complainant who is the accused within the meaning of that clause he being virtually 
accused that is convicted and sentenced lor making a Involous or vexatious complaint He is the person who 
has to make a defence in such a proceeding and not the person who though once accused has been acquitted 
and tshose acquittal IS not m question HP R 1SSS,41H L 3 172 

33 Revislon&l jurisdiction of the High Conn.-'An order under this section made b) a firsKlass 
Magistrate may be revised by the High Court under ss 435 and 439 and when compensation ordered has been 
paid the amount paid maybe recovered under*. 54? if the High Court sets aside the order 29 P R 1903, 
IS P R 1885 and i(e also 10 Cr L. J 509 (H ) 

36 Death of accused or compUloant pending revision of ordor— When a Magistrate awarded 
compensation under this section to an accused who afterwards died and the complainant in revision applied to 
the High Court to call for and revise the records it was /5e/rfthat as the accused was dead no order could be 
made because none could be passed to the prejudice of a person who could not be served with a notice, 
Ratanlal 634 In a similar case where pending revision against the order awarding compensation the com 
plalnant petitioner dies the application does not abate but can be prosecuted by his legal representatives 
2»F,R 1903 »9Cr li.J 103. 

UtSCBIiLAMEOUS. 

37 Award of compensation fotlorred by granting of sanction to proseento the complainant Is not 
had ->in acquitting the accused on a charge of thelt vvhtcli the Magistrate found to be false and malicious he 
awarded compensation to be paid to each of them by complainant Subsequently one of the accused applied tor 
and obtained sanction to prosecute complainant under s 211 I PC and it was granted ATr/d that the order 
was not illegal 31 U. 237 /o/rou'iAg- 6 B L R 296 » 15 V R. 9 , Heir 11, 311 The passing of the order of 
compensation doe^ not prevent the Magistrate from granting a sanction to prosecute the compluoant under 
- 211 I P C 37 B 376, where 21 M 297 is followed and 26 C. 181 is dissented /root 

38 The grant of sanction no b&r to granting compensation -^A M'lgistrate by granting or by express- 
ing m intention to gram sanction to prosecute the coniplaiiiam under s. 2ii 1 P C is not precluded from 
iwirding under this sectio i reasonable cocnpensntion to the tccused 30 P W R 1907 In 21 H 237 the Court 
dissented frot i the case in 22 C 586, nnd remarked We do not think that there is anything m s 2o0 to j wtift 
jhe conclusion that a Migistrate who granm sanction to prosecute for offence punishable under ss 21) and 193 

I P C i/ro/ur/o deb vrred from nlso griming compensition under that section to the person falsely iccused. 
The sanction to prosecute tor irnking a false diarge is granted on the grounds of public policy for an offence 
flgiinst public justice The compensition is gnnied pirtly in order to deter a complainant from mikmg 
vexalioua ind frivolous conipl ints iiid pirtlj In order to compensate the accused for trouble and expense to 
which he his been pul by the comphimnt We can see no ground in liw or reison why compensation 
should not be gnnted in a case in wbidi Die Migistnie ilso directs prosecution for making a filse chiige 
The case in 6 B L R 296 =>: 13 \7 R 9 apiiears to be an authonty directly opposed to their co iclusioii followed 
18 P R 1901 There iv nothin^ m the Code winch makes it illegal for a Magistrate who lakes proceeding 
under & 4?i) to iward coinpeus ition under thissecuon 7 8. L. R. ID b 14 Cr L J, 437, 10 S L R 162 See 
also 6 P R 1904. Tailure to mike an order under this section does not preclude the Magistrate uom dircciing 
the prosecution of the con plaimm 4 Bar L T 246 «= 12 Cr L J S2l 

39 DUcretionary with the UsgUtrate what coum te adopt In any case.— The question vvhetl er the 

discretion given by tins secUc n has been rightly exercised must always depend upon the acts of the panicitlir 
case. If the false ^arge is of such i nature that a prosecution is necessary on grounds of public policy it may 
well be that i Magistnle would exernse his discretion wrongly if instead of sanction a prosecution he awarded 
Lompens-ition If the faUe charge is one whidi does not render it necessary on grounds of public pohej 
ihai a prosecution should 1w sanctioned a Magistrate who mikes nii order for compensation cannot be Mid 
lo-Liercisehlsd scrclion wro igl> 27 M 59 In 1 R L. R.23 <F B}==9 Cr L J 288, it was 27 W fl9i 

and oitrruhng t 8. L. R. t2s:99 Cr L.3 255 Uwt in every case it must in the first instance be left to the 
discrctiuii oi iht Magi iMie lo lecide wl ether a diarge whtdi I e f nds to be false is also vexatious so as to 
a«tf»ari/e t im t » war t ct>niv>e ..■vitoii. Thcwords hivolous or vexatious used in this sectvomre not used 
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ejutdem gevmi Tlicj nrc Bpplied to the accuvition ami not to the ofleiKC which It allege*;. Sft ST B 376. 
Set also J9 C. 679, where the order under till; section wms set aside on the ground tint the complaint wns of 
a senous oficncc, without prejudice to the Magistrate printing sanction for a piwrctition under » 211,1 P C. 

<0 Calcstta Tlew— Sanction to proteente and award of compeniatloo cannot be made at one time — 
It was ne\cr intended that recourse shoiil 1 be bad to the pruaisionsof this section In a ense In which the trying 
Magistrate is of opinion that the complaint is aail{ull> nnd maliciously f it-se, and that the complainant should be 
prosecuted for«an ofTence under V 2J1, 1 P C. To s.atKtion or direct a prosecution owi a/jo to proceed to award 
compens.ation is an improper use ol discretion, 28 C. 181. It> such action the Magistrate, in fact, prejudges the 
issue ol the dvarge which he was submitting for trial, 22 C. 836. Al*>o IS P. R. 1896. liut this view has not been 
general)) accepted elsewhere. Set Notes 3S a»d 30 

61. The total amonnt of eempeniatlon to be paid andcr this leetlon.— Under s. 230 sub-sec. (2) alt that 
IS pnahihited is that compensation to the accused or e.acli of them where there are more than one should not 
exceed Rs 100 in amount Tlic section does not mean that If there are a numlicr ol accused persons th** total 
amount aw-arded to them must not exceed the maximum. 24 A. L. J. 321. 


CHAPTER XXI. 

Of Tilt TRtAi ot- Warrant-cases d\ ^IvclSTRATLS 

Maghtratea matt follow the Code and not any siage of their own.— The provisions of the Code have to 
be followed and Magistrates are not at ld»erty to substitute for the f«>cevlurc of the Cotie a procedure uhidi has 
..arisen by us.age, however convenient Uie latter mi) bt A trial cooducted in a mode materially different from 
that prescribed by Law is not a projver trial. 17 Bom L R. 490 s S Boro Cr. Ca. 59 es 16 Cr. L, J. S33. 

Procedure in 25U Tlio followmjf proccilurc shall be observed bj Magistrates in the 
warram<ases. tnal of warrant cases • 

Notea.— 1. Proeedere to be observed by Presldeacy Majlstrales ->A warrant-case must (« tried by a 
Presidency ^^aglstrate in the manner proa ided b> this Oiapter. subject only to ilie special provisions of s, 362 ax 
to the mode of taking down the evidence, Rataalat 839. 

2 . preeedare— Combination of inmmons nod warraDtTeaset.—T\vo dnrgc& were made against the 
accused arising out of ex.acily the sime state ol het-v and umler die same circumstances. One charge was 
of voluntanl) causing hurt and the other of theft In such a case when no order i» m ide for a se|>.»rate trial, it is 
plain iliat the mode of trul apjilicable to such a case is that which isapphcihle to the greiicrof the two charges 
1 1 , the procedure should be dial presoabed for warrant cases, 11 C.91 , 18 U L T. 92 » 16 Cr L. J. 540 , 3 L. B. R, 
113 = 3 Cr. L. J. 350 Set ibo 29 C. 491 and Note 2 to s 2tl 

3. Trial of lammons-case commenced as warrant cate.— .Srr 16 Cr. L. J. 250 (U.) and IS U. L. T. 92 
1916 U. Tf R. 646 s 16 Cr. L. 4 640 anvl Note 4 to s. 441 

4. Trial of a avarrant-case as a anmoions-case Illegal —Where a Magi>lrite tried a warrant-case 
(under s. 9 o\the Opttun Acl Jo\ 1873) without recording any evidence in support ol the probeculion as required 
by s. 252 and merely calling upon the accused to plead to the charge, convicted him on hi-, own admission as 
under section 243 without even framing a formil charge, ArW that the procedure adopied was more than i mere 
irregulanly and the conviction was set aside on the ground it had occasioned a failure of justice to the actu eil 
29 U. 372 Set also 17 P. R. 1887. If a Magistrate tries a warrant-case as a summons-case and professes to deal 
with It as a summoas case, his procedure is wholly irregular and m such Inal, if he passes an order of acquittal 
under s. 245, such order can at best be regarded only as one of discliarge under s 233 ind may be dealt with as 
such under s 437, 1886 A. W. N. 96 and 260 The mere fact that a siunmoiis instead of a warrant had been issued 
in a case falling under this Chapter will not justify the procedure as iii summons-case, 10 W. R.31, ste also 
5M.LT.20I, 7H.454. 

4. Trial— When commences.- In one case seven persons were charged by the Police with theft in a 
building, of dishonest receipt md disposal of stolen property TTie Magistrate took evidence against all the 
seven, discliafged two and having come to the cmiclusion Jhat the disposals of property by the appellant 
and the remaining accused did not form one transaction, he framed separate charges and tried the appellant 
separately from the other accused, but without F&heanng the evidence for the prosecution separately, alUiougli 
portion of the evidence whidi were relevant against the remaining accused, had no connection with the case of 

40 
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the appellant Held, that the word " trial” mdudes the taking o! evidence in support of the prosecution, as 
also the whole of tlie subsequent procedure laid down in Chap XXI of the Code for the trial of warrant-cases 
and that the appellant should be tried de nova The words " claims to be tried " in s 256 no doubt give colour 
to the argument that no trial commences until after the accused refuses to plead or does not plead or claims to 
be tned, but the words do not really raise any doubt that a tnal under Chap XXI commences when the accused 
appears or is brought before a Magistrate under s 252, 3 Ii. B. R. 280 = a Cr. t. J, 417. But Note (2) under 
s A (A) at p 12, 38 ST. S3S and 29 P. R. 1914 « 16 Cr. L. J. 81. 

252 . (1) When the accused appears or is brought before a Magistrate 
cution Magistrate shall proceed to hear the complainant (if any) and take all 

such evidence as may be produced m support of the prosecution 
* Provided that the Magistrate shall not be bound to bear an> person as complainant m 
any case m which the compKmt has been made by a Court 

(2) The Magistrate shall ascertain, from the complainant or otherwise, the names of an> 
person likely to be acquainted with the facts of the case and to be able to gi\ e evidence for the pro- 
secution, and shall summon to give evidence before himseU such of them as he thinks necessary 

Notes. — 1. Magistrate may issue sammone or dispense with the appearacee ot the accused.— A 
trate has under s 204 discretion in wirrmt cases to issue a summons instead of a warrant for the attendance of 
the accused. See also 6 8 L. R 2Q6 Cr. L. J. 272 

2. Uagistiate not competent to examine how accused *' is bronghi before the Court.”— There is no 

provision of law which requires the Magistrate to examine the question ns to how the accused came into the 
hands of the police Therefore, where a foreigner ifter committing an offence in British Indian temtoty, iled 
to his country and xvns pursued xnd arrested there by British police md brought before the Court and convicted 
Md that the conviction w^s legnl and vilid 6 P. R 1899, 7 Bar. L R 86 it p. 68. See Note 15 at p 84 and 
Note 1 at p 441 * 

3. Acessed eanaot be remanded to oastody aoleas (here be ewara testimvoy ^See ss 167 'ind 344 sikI 
Notes thereunder A prisoner -irrested under i warrant should be brought promptly before a Magistrate, who 
has then no authority to detain him further m custody or to remand him to prison without some reison being 
made m'lnife^t to him either in the shape of sworn testimony given before him, or m some other form whidi can 
be put ui>on the record and which is sufficient to justify him in sending iJie prisoner to prison, and there to be 
detained for a liinued period for furtltcr examination, t period whiOi is never m any case to exceed fifteen tUj'S 
11 B. L R. Appx Yin = 20 W. R. 23 , 6 M 69 , 38 C jll, niid Notes thereunder 

4. Evidence against accused to be recorded as early as practicable,— An accused person ha> a ttshi 
to hive the evidence against him recorded at as early a period is possible, and the fact thit there is or may be a 
great body oi evidence forthcoming igamst himis not a gtoundfor detention for Inordinate period 6M 63 

5 Accused entitled to Inspection of documents filed as exhibits bat cannot call for fresh 
documents —In a case of criminal breach of trust complainant produced several documents as evidence against 
the accused and the) were idmiited as exhibits The Magistnie refused their inspection by the accused, though 
he allowed him to take certified copies thereof held Ont the accused was entitled to Inspection of all documents 
liled IS exhibits in the cise, 1 Bom L.R.433. After the examination m-chief of the witnesses for the prosectiUoii 
had concluded and before any charge was frimed, the Magistrate at the instance of the accused made an order 

i requiring the comptiinant to produce certain records, held, tlie Magistrate was wrong In making such an order 
I at that stage of the cise The accused s nght to call evidence, either witnesses or documents does not irisc until 
after the charge has been framed. The right is given to him by s 257 and is subject to the limintioas enjoinei 
by that section 8 6. L. R. 267 <» 16 Cr. L J. 249. Sie Note 3 to s. 257 

6 Warr&nt>eaie cannot be dismissed for non»paym«nt of process fee —The dismissal of a complnnt 
tot noivixi) mem of process-fee is lUcg d, Vfelr II, 323. A complainim m a w arrant-case is bound to produce 
hiN own wune-.ses, 

7. Right of accused to cross-examine wttnessee before framing ot charge —Opi>ortiimiy to cro|.v 
examine the witnesses lor jirosccutlon should lie given to the accused if they should so desire even though the 
ch-i^o^vvy be Iramcd. « C. W. H. 833 See Note 5 to s 256 

W> to 
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B. Datj «f prei«eiUoa t« come felly prepared to prore their cate.— Uniler s. 252 the pro^cutor is 
given full opportunit) of substantutlng the nholc canc. But it n expected, and the expcctntion is a nght and 
proper one, that the prosecutors should come to Court with their case fully prepared and thought out After the 
witnesses produced in support of the prosecution are heard, it Is the duty o! the Migistnlc to see that the 
prosecutors arc not allowed to set the Court on to a roaming inquiry, summoning persons in the hope that 
something may be eliateil which would help their case and cases uhidi ought to be heard within n fortnight arc 
spoken out to a period of six weeks and more to the inoomenience of all concerned There is no section m 
Code which authonzes a comphin-int to file a fresh list of prosecution witnesses, 12 A L. J. IS b II Cr. L. J.6S2, 
but itt 11 Bom. L. R. 115S => 10 Cr. L. J. 830, 

9. UagUtrate bonnd to examine all wltacMCt tendered by the proieeator.— jVrNote 2 to s 253 

10. Daty of proteeatlon In erlmlnat trials.— Although it is for die accused in n criminal trial to 
establish in his defence any exception on which he relics, U Is neicriliclcss the duty of the prosecution tothrdw 
all the light in its power upon all control erted facts relevant to the mam Issue, 1 P. R. 183<; 14 A. 621} 14 C. 295, 
lSA.Itl6 A.84;S8.L.R.20OBllCr.L.J.4tO. N’oadvetsc Inference can be drawn against the amised for 
not basing called any particular w itness. Set Notes 1 and 2 under s. 213 

>.^11. Uaglitrate matt examine eomplatnant.— 5rr Note 3 under s. 253 

12. Uaglstrate boand to compel attendanee of wltaestea tammoned— complainant not bonnd to pay 
preeest'fee^— If, at die instance ol one of the parties, a witness has liecn summoned as a w itncss and sen, ed 
wnth process, he lias a nght to call upon the Court to oompel his attendance, 6 C. W. N S49, Where a Magistrate 
has once issued summonses lor the attendance of wotnesses. he is bound to have die processes enforced before 
disposing of the case. Set 35 C, 1093} 4 M 323; 10 C. 93L There is nothing in this Code which enables a 
•Magistrate to demand even from a ooeiplainam the expenses to be incurred b) his witnesses though such a 
power is conferred by & 244 (3) in a siimmons<3Se, 8 N. 1*. R. SS b 13 Cr. L. J. 275. 

1$. Ho power to tune n warraat agalott * witaesi before Usuiog lummons.— There is no Icgnl 
sanction for a Magistrate taking cognizance of a complaint under S.49S, I P C , to issue a warrant to compel 
the complainant s wife to attend as a w itness, w ithout first requinng her to attend h> a summons as laid dow n 
by this section and It IS onl) when the Summons IS neglected thatseven. measures cm be takea 22 P. W.B. 
1907B6Cr.L.J. 279. 

14. Duty of UagUtrate before laomonlng wUnesses—wltDesses not to be oDnecetsarUy knmmened.-* 
On the 10th December, the complainant produced cenain witnesses, who were examined. On the 28ili December, 
the complainant of hts own accord filed a fresh list mentioning the names of 30 witnesses for the prosecution all of 
whom were summoned but not one was examined. The Magistrate Tvlied on s. 540 as jiisuf)ing his action m 
summoning W’ltnbsses. Knox J while strongly condemning the action of the Magistrate oliservecl that it is the 
duty ol the Slagistrate to ascertain from the complainant or otherwise die names of the persons likely to Ui- 
acquamted with the facts of the case and to be abk to give evidence lor the prosecutioa The Magistrate must 
exerase hts discretion In selecting out of such witnesses those who seem to be necessary and those who seem 
to be unnecessary “ A witness is not an inanimate being and is not to be moved about as if he were a stick 
or Stowe. He vs a \vsvwg peraow who has hvs wwV. Vo do sad whose tonveovence has to he considered For a 
Magistrate to send for any person whomthecomplainantnamesma supplementary list is a thoughtless act and m 
some cases causes very serious inconvenience to persons who ought not to be subjected to such inconvenience. ’ 
Under s. 540 it was not intended that the Magistrate should exerase his powers at the bidding of an> person but 
the powers are given to prevent any danger of miscarriage of justice just because some particular witness has not 
been called 12 A.L.J. 15b14Cp. L. J. 683 where 23 A. 302, 19 A. 502, 21 W.R.61 and aC.W.N 702 referred to 


Discliarge of accused 


253 * (1) upon taking all the evidence referred to m section 252, and making such 
examination (if any) of the accused as the Magistrate thinks necessary, he 
finds that no case against the accused has been made out which, if unrebutted 
would warrant his conviction, the Magistrate shall discharge him 

(2) Nothing in this section shall be deemed to prevent a Magistrate from discharging 
the accused at any previous stage of the case if, for reasons to be recorded by sucli .Magistrate, he 
considers the charge to be groundless 

Holes.— Notes to s. 208 as to the du^ of a Blagistrate m Sessions cases , 340 for exnminauon of 
accused, s. 259 when complainant is absent — ' 
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1. UagUtrate has discretion to summon wltoessei, hat he is honnd to examine those presentMt is 
not incumbent on the Magistrate to summon every person named as a witness by the complainant This section 
must be read with s 252 which vests a discretionary power m the Magistrate, 23 W. R. 9. But he is not justified 
m discharging an accused person under ihis section without examining all the witnesses for the prosecution 
who were present and ready to give evidence, 11 C ff. K. 83. A person accused under s 408,1 P C, cannot be 
discharged on the sole ground tliat the complaint was a mere matter of account 

2. Order of dlicharge not to be erdin&rlly made notil all the proaecatloa evidence la taken.— An order 
of discharge cannot ordinarily be passed until the evidence of all the witnesses named for the prosecution has 
been taken, 4 M. 329 , 20 W. R 67 , 22 V. R. 2S t Ratanlal 21 , 3 P W R 1908 — 7 Cr. L. J. 272 In (1911) 1 M. W* 
N. 149 =S9 U. L. T 302 = 12 Cr L J. 105 it was Ar/d that 4 M. 329 was passed at a time when the Code had no 
profusion similar to sub-sec. (2) and therefore a Magistrate does not act illegally in discharging the acctised 
without examining all the prosecution witnesses A Magistrate however, should not refuse to examine witnesses 
simply because their evidence will be to the same effect as that already taken for the prosecution, 3 C 389 . 
2 A. 417. But this section and s 209 (2) relieve the Magistrate from the necessity of going on with an inquiry 
or trial when he is reasonably convinced on what has already been deposed that a criminal charge cannot be 
sustained, RatsnUl 201. 24 A. L J, 512. 

3. Order withoat hearing complainant that accused ehonid not bs proceeded against is Illegal— -On 
the acquittal of a co accused, the other accused against whom warrants had been issued surrendered before the 
Deputy Magistrate who had acquitted the co accused tlie Deputy Magistrate passed an order at once directing 
that the accused should not be proceeded against and Uiat the warrant should be withdrawn, hsld that this 
order of the Magistrate w as bad in law and should be set aside Tlie proper course for him was to send a 
notice to the complainant reqmnng him to proceed with the c ise and then dispose of the case according to law, 
12C. W. N.6S = 6Cr L J. 367. 

4 DUcbafgc after fall Inquiry not desirable —Where there is a body of evidence which d believed 
justifies conviction, it is far better as a rule to draw up a charge and dispose of the case finally, 18 P. W. B 1909 
ee 11 Cr. L. J. 110 Set 8 A. L J 707 = 12 Cr L J. 471* where Knox, ] , characterizes the procedure of delaying 
to frame a charge till all the evidence has been recorded a-, old fashioned and exploded Note 3 tos ^54 

8. Hot proceeding further against accused after Issue of warrant amounts to a discharge —Where 
after the issue of warrant of arrest against certain persons the Magistrate iloes not think it proper to proceed 
lunher held that the termuiAtion o! proceedings against them ts tn effect an order of disdiarge, 4 C, W N. 242 

6 Disebarge withont considering the evidence on rccorfl h illegal —Where a Deputy Magistrate wqh 
drew to his own file a case which had been sent by lum for tnal to a Bench of >tagistrates who )iad already 
recorded some eiidence and on the day of bearing no evidence being produced, the Deputy Magistmledis 
charged the accused without taking into consideration the evidence already adduced, Ar/d the discharge was 
illegal as he should have disposed of the case on Uie evidence already on record, 33 C. 823. 

7. In cases of donbt, discharge noder this section would be the proper course —Section 254 requites 
a charge to be framed only when the Magistrate is of opinion tliat there is ground for presuming that tAe accns-bj 
has committed the offence But if the evidence recorded does not raise any such presumption, but merely leads 
lo a doubt, the Maglstraie ought to discharge under this section and IE be framed a charge in ihe circunistancei 
be would be acting conVT iry to tbe s^nt of s ZSt 2P.R 1993is=ST P. L E 1906 » 3 Cr. L. 1. 343 

8. Vfhat are not proper grounds for dlKbargc.— 

(1) Absence 0 / eo/xplaxnani —See s 259 In a warrant case in which, although the complali^iit s 
witnesses and accused were present, the Magistrate discharged the accused on the report of a poHCe-oflicer, 
held, that tins procedure was illegal, as the Magistrate was bound to take the evidence of the complainant be ore 

• I ■ S « 1 ■ .s -S I 

*aW. K.26and46;W.N.87. Sces,2i9 and Notes thereto also 20 C. W. N 698«lTCr L.J.193. 

til) U\thdraualo/cowplatnL—Seeii^om.h.Vi.ii^UtT.h J.77. 5V'cs.249andNotes!l Hnd2therelC) 

(itij lUtgal arrest by Police — A MagibWate js not justified in diachatglng .vn iccused person 
merely iwcanse iie h IS ticen lUegally arresittl by Ihe l*olicc wiUioitt a warrant issued on compl ilnl /nt « 
cognlz it.le oflciice RatsnUl 7S. See also 17 P. B. 1309 >3 «0 P. 1.. R. 1B07 => S Cr. L. J. 89,aiid Noii. 2 to s. 25Z 
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(ir) n/ jurtidic/toit.'^A MaRiMmte ulm finb tie hn no jurisdiction to try a ease cannot 

di-'diirpe the accused under this section, but slioultl |imceed under s. 348 Weir II, 323. 

II When reaieni for dlichtrge to be retarded —It is only where a 'IsRlstntc discInrKcs without 
examining nil the witnesses f IT the prosecution that 1i<* IS Isjun 1 itn Icr siili-sec. (2) to record his reasons for the 
disdnrge. The I egisisture docs not render the writing of reasons nccesssr> where an accused person Is 
discharged after the trying Magistntc had heard all the evidence for llie proseaitloa It is however, desirable 
that the Magistrate shoul 1 record all his re isons for discharge having regard to the faa that the order is not 
final 9 Ben L. R. 250 = 9 Cr L. J 355 

10 Taking ealdence for defence withoot framing charge illegal— A Magistrate after examining 
the witnesses for the prosccuti n an 1 the acaisevl drew no diarge b it taking evidence for the defence 
discharged the accused under this section finding the offence not pnivcl /leU that the Magistrate acted 
oontrarj to law an 1 most unfatrlj t iwards the accuscal who therefore ought to be treated as aaniitted under 
& 258 39 P R. lS3Ss 1691 AWN 180, 1866 AWN 260; 18 Cr L. J 1006 

11 Accnied hat no right to coll for evidence nntU after charge hat been framed —See 8 S L. R 267 
=* 18 Cr L. J 253, Note 5 to s. 252. 

12. Farther laqalry In cotes of discharge — \s t > powers of Sessions Judges and District Magistrates 
see ss. 43Q and 437 As to the jviwers of lh» High On rt see s. 43 » 

13. What a Dhtri't Haglatrate can orcannotdo— A Magistrate of the district has power to order a 
bubordinatc Magistrate to revive a case in ul ich the accuse 1 has Ikcu (lischar;.ctl even though no additional 
evidence is forthcoming 32 M 220 (FB) 14 M 234, 20 W R 46, 18 Cr L J 706, though it is legal for a 
Distnct 'lagistrate to order a re-tru! on Uic same evi leiice sudi an order is op;>osed to pnnaple as it is scnously 
I rejtidiaal to die accusctl 8 P R. 1909 , 8 P R 1900 , 2 P R. 1901. 1 ut I e cinnot pass an order of remand direct 
mg a Subordinate Magistrate to t roceed with the case from the stage it which he left it 20 W R 47, 4 C. 017 
Nor IS he Competent to withdraw a case adpiunietl I > i Deputy Magistrate for the purpose of framing a charge 
and then dis^rge the accused 80 C 693. Nor h is he juris hction to set aside an order directing that the 
accused should not be proceeded agaia t {see Note 3 su/rs) and direct a rc-tnal of the accused as it was not an 
order dismissing a complaint or disdnrgtng the acaiscd 12 C W N 63 In exercise of the power to order 
further inquiry tlie Disinet 'lagistrate cam ot himscHfnmethc charge or direct the Subordinate Magistrate to 
frame the charge and to try the accused 32 U 220 (F B ) but he m-ay himself make the further inquiry and 
frame the charge. 

14. Re arrest ntthont notice of accoied discharged by another Uagistrate Illegal —If after the dts* 
charge of one of the accused the case of o hers i> simpl> transferred by the District Magistrate toanotherMagis* 
irate such Magistrate cannot direct the re-arrest a id Inal >l the accused who have been previously discharged 
as no notice was given to them 1 Bom L R 782 

13 Issne of warrant before setttog aside order of discharge li bad — When a District Magistrate had 
issued notice to the accused to show cause why his case should not be further inquired into he cannot issue 
warrant for the arrest of the accused until the order of discharge is set aside and the case is taken on his own 
file 15 P R 1893 

IS Competency of aPresfdcncy Magistrate to revive a discharged case —There iv nothing m the Code 
to the effect that the dismissal of a complaint or the d scharge of «n accused shall be a bar to a fresh complaint 
being entertained so long as the order ol dischage remains unreversed. Hence a commitment by a Presidency 
Magistrate on fresh evidence is legal although the accused might have been previously disdiarged by another 
Presidency Magistrate and the order ot dtsdiarge h-id not been set aside 28 C. 211, where 1 C. W N 49 is 
followed, 24 C 628 dissented frot i and 23 C. 983 dtshn^uished Semble on the same evidence no re-heanng 
should be made of a case which has been disposed of by an order of discharge by a Magistrate of co-ordinate 
junsdiction except where there has been manifest error or miscamage of justice 29 M 126 (F B ). 

17 Jarlsdfction ot Magistrate to re entertain fresh complaint —A Magistrate who his discharged an 
accused person miy re-entertain a fresh complaint on the sime facts. It is not necessity to get the first order 
o! dismissal set aside. ArrNoteStos 437 

19 Magistrate has power to revive proceedings after discharge and to commit —There is nothing to 
prevent a Alagistrate after he has discharged an accused person under this section from inquiring again into the 
case against him. A discharge not operating as an acquittal leaves the matter at large for all purposes of judiaal 
inquiry There is jurisdiction still vested in all Magistrates indnding the one who made the prevnous inquiry 
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just as before. But aJl Magistrates and cspeaally the <Mie uho formerly discharged the accused are bound to 
exerase due discretion to take that disdiarge into account and to avoid any such oppressive proceedings as may 
either expose them to punishment under s 219 or s 220 I P C or to a awl action on the part of the accused 
Ratanlal350,7M.434,3lM 543. the remarks of PRINSEP J in 28 C. 652 at p 638 .S*« also 29 C. 726, where 
23 C. 983 and 34 C. 286 are oxerniled As to similar powers of a Presidency Magistrate itt 28 C. 652 (FB) 
GJtosE J dxssenhng 

2S4^ If when such evidence and examination have been taken and made or at any 
previous stage of the case, the Magistrate is of opinion that there is ground for 
Charge to be framed presuming that the accused has committed an offence triable under this 
■when offence appears Chapter which such Magistrate is competent to try, and which, in his opinion 
could be adequate!) punished by him he shall frame in writing a charge 
against the accused 

Notes —1 Charge ahetifd be so framed aa not to cast upon the proaecatlon any saiiecessary 
borden.— According to the Code the dity of framing a charge in all cases where a diarge is necessary 
rests pnmanly with the Court and not with the prosecutor And the charge when properly framed ipon 
the materials mentioned in this section while it should allege all that is necessary to constitute the offence 
charged and all that is requisite in order that theacaised may have notice of the matter with which he is charged 
ought not to allege positively anything of which ile allegation in a positive form is not justified by the 
matenals before the Co irt. It must be remembered that while the prosecution is in all cases bound to prove 
so much of the matter charged as is necessary to constitute the offence charged it is not hound to prove 
and cannot by reason of want of care on the part of the Court in framing the charge become bound to prove 
more than tins and may therefore very reasonably insist that the charge be so framed t>y the Court as not to cast 
upon It any unnecessary burden. /V-rPtovvoEN J in26PBJS89 

S Object of framing a charge at aa early stage Is to enable the accnied te cross ezamtae the preii 
cation vftaeises on their first attendsaca.— The alteration in this section which enabl&s a Court to frame a 
charge at any previous st igc of the proceedings is intended to enable the accused to cross^xaraine the proseoi 
tion witnesses on their first attendance. This procedure is applicable m the trial of warrant-cases. But where 
one of the offences with which the accused is diarged is triable exclusively by the Court of Session the proceed 
mgs would be in the nature of an inqu ry under Chapter XVIU ands 203 requires that an opportunity should 
be given to the accused for cross-examining the witnesses for the prosecution before the stage of proceedings 
IS reached at which It might be found necessary to draw up a charge II after framing a diarge the Magistrate 
finds on the cross examination of the prosecution witnesses that no case is made out he can cancel the chaige 
under s 213 (2), 5 C. W M 110 , 27 C. STO 

3. When charge mast be framed —Secuon 25-1 in mandatory terms imposes on the Magistrate the 
duty of trying any warrant case which he is competent to try and which in his opinion can be adequately 
punished by him 8 S. I, R 23:= 19 Cr L. J 664. —{i) Charge ihouid be /ranted only u hen offence made out^ 

It IS only when tlie prosecution Ins proved all the facts necessary to constitute the offence charged against 
>lhe accused that a charge should be framed iSfreflBlIIJM W H 578*“ lOM X, T 606*=12Cr D-J 689, 3PF 

1906 = 3 Cr L J 343 {tt\ MagistraU ought not to tvatl tttt the /raecuhon eateu completed 


«»12CrLJ471 The procedure of taking the whole case for the prosecution and then um v g ujj ^ 

IS old fashioned and exploded. See 18 P W R. 1309 «= 11 Cr tJ 110 In a petty case under the Penal Code 
where the offence committed is within the Magisintes cognizance the accused should not be rommitted to 

Ihe Sessions on the ground that thcMigsirate wwa Witness to the identification prowedings. 31A D.J 420 

4. When charge not to be framed under the aectlon — <i) If he cannot adequately pamih.’-^ Magistrate 
ought not to frame a charge under tl vs section U he be of opinion that he cannot adequately punish the oBence 
Batanlel 439 It is not irregular for a Migisirite of the second or third class to frame a charge against a ' 
.tccused person in a case which he hvs Jutisdction to tty even though at the time of framing the c^r^ be 
intends if I c is oi op\n on that the accused is guilty to submit the proceed ngs to the DJstncl or SuWivi 
Mon-ilMag\stnitetopas-.seiu.ncc 1905U B R.33«i3Cr L.J 464. flut ftisa Afagfstntes duty todrawach-arge 
in .tccofdvnce will tl e often x d sclosev! and not to consider such consequences ns whcll er he himself has or 
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Ms not )uns<ltcUon to to the oflcnce or whether n particul-ir dnrgc will or will not require i committal to the 
Sessions. In dnwing n charge llicre is one cons dention and one only to be entertained and that is what is 
the olTcnce disclosed 5P ILl901t3P R 1906 a SCr L.4 3tS {n) UTitn the lihgtstrait tx o/ opinion that case 
ought to be eommttiei.—See as to proccslurc ss. 347 and 207 This section must be taken to qualify the meaning 
of the words ought to be tned in ss. 2U7 and 147 ol the Code 4 Bom L. R 89 1 31 C. 419 W hen a Magistrate 
iso! opinion that the accused cannot be adequately punished b) him he can commit him to the Court of Ses- 
sion although the case ma) be exclusi\el> triable the Magistrate 34 C. 429 The Magistrate Ms to exercise 
a discretion in the matter which is subyxt to tlie Appellate an I Reaisioaal I owerso! Superior Courts 16 B 880 at 
p 9S9 But see 42 U 89 {contra). 9 Ras^ 43 dUieaU from 34 C. 439 and f oUowi 42 U 83. 

5 Effect of framing charge.— (i) Charge turns tnquiry into {nal —So long as a case continues in the 
stage of inquiry tl e duty of the Maglslntc is confined to ascertaining whether there is anything that the person 
accused ought to lie called upon to answer but when the cliarge has been framed and the plea of the accused 
recorded the inquiry is turned into a trial andexidence tn support of the cMrge already recorded becomes 
evidence on lint mal subject to the right of the accused as dedared in ss. 256 and 257 9 A 63 (F B ) S3 M 585 
(«i) MagsstraU cannot dismiss the case or acquit the accused witho d hearing evidence —When on examining 
Ihe complainant the Magistrate frames a charge a m 1 thereby iiidicite.s lint a primayaae cast exists against 
the accused he cannot Ihen dismiss the case and lopiit iht accused w ilhout heaniig the evidence on behalf of 
ihc prosecution or of the defence. He is boun 1 1 » proceed with Iht case 7 C. W N 821 Where there are two 
distinct diargcs against distinct indiMduats a Magistritc is not entitled to pass one order so as to affect both 
(ttt) If charge is of a com|Kiuii lal Ic ofTence tl e accuse 1 is entitled to an acquittal tmmediattly a composition 
IS fled 29 P R. 1914 = 16 O L. J 81 (F B ) 

6 Omission to prepare a charge does not Invalidate aeqalttaL— A Magistrate tried and aaimtted 
a I'erson accused of an offence without preparing in writing o cliarge against him. Held that sudi omission 
did not invalidate tie order of aoiuiual of such |>crs«m an I ren Icr s ich order equiaalenl to an order of 
discharge 3 A 139 

7 Char|e In Joint trial ctwarraot aodaaminoBS eases.— When a case is being tned as a warrant 
case and a charge is drawn of an offence which is triable as a warrant-case if it is intended to proceed against 
tie accused aUo for an offence enable only as a summons<ase that offence si ould form part of the charge 
and if the accused had been prejudiced by the absence of such a charge the coin iction is liable to be set aside 
29 C. 4SL Where tlie complainant charged the accused with defamation (a warrant case) but in her evidence 
charged him with using aiminat force to her (a summon$<ase) and the Magistrate tned the accused for both 
the offences and com icted him of assault but acquitted him of defamation held the procedure was perfectly 
legal it appearing from the record that the accused understood the new charge crosvexamined the witnesses 
w ith reference to tt and had ample opportunity of meetii g it 3 Bom L. R. 679 See Note 4 to s. 233 

8 Coart can Inquire Into offence different from that charged if evidence dUcloaes It.— If on the 

evidence a Magistrate finds that at offence different from the one cl arged had been committed he has 
power expressly to inquire md proceed against the accuse! with regard to the other offence without a 
fresh complaint being male to him 6 B H CR.Cr C» 100 xnd if the other offence is a summons<ase he 
may proceed to try the same in the manner pointed o t tor the trial of s immonscases 7 U 434. If the Magistrate 
finds that the facts disclose an offence other than or in addition to that complained of he is bound to 
adjud cate on U e orginal charge and should not d smiss it with leave to the prosecution to institute a fresh and 
a more comprehensive complaint 8 Vf R 82 Thus in 27 A 69 a complaint was laid against the accused of an 
offence under s. 409 1 P C and he was tried and comicted of that offence by a Magistrate of the first class 
It was contended on behalf of the accused that the Mapstrate had no junsdiclion as the evidence disclosed an 
offence under 5 406 I P C triable exclusively by Ihe Court of Session Held per J that the complaint 

gave the Mapstiate junsdiction to try the accused for the offence complained of and if it was established to 
convict him and that the Magistrate was not bound to corormt merely because the evidence disclosed another 
offence triable exclusively by a Court of Session. See tlso 21 A 265 

9 Power of Court to examine witnesses —A Magistrate cannot properly resort to s. 540 in order to 
avoid the responsibility of making up his mind as to the value of the evidence for the prosecution. The power 
conferred by that section upon a Court to si mmon a witness does not extend to witnesses named for the 
prosecution or for the defence 11 P R 1886 

10 Dety of Police to test excelpatory etatemeDt made by acensed.— It is the duty of the Police 
oRiaxls when an accused person makes an exculpatory statement to test the truth or falsity of such statement 
without delay and to lay before the Court any evidence whidi tends to establish its truth or falsity 1 P R. 1888 
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Plea. 255 , (I) Tht charge shall then be read and cxpl uncd to the accused. 

and he shall be asked whether he js guilty or Ins my defence to make 
(2) If the accused pleads guilty, the Magistrate shall record the plea, and may m his 
discretion convict him thereon 

Notes —1. Charge most be explained to the acensed.— Magistrates should pay specn) attention to this 
direction of the laiv Where an offence hlls, eg , Within n section like s 397, 1 P C. which on account of the 
existence of aggravating arcunistances provides, ft minimum punishment for the offence, the existence of sudi 
‘^•'■cufustances should be set forth m the charge so ftat the accused pt rson may know what it is to 
vvhich he pleads guilty and the full effect of sudi plea, or in the event of his pleading not guilty, may know what 
the matenal facts are which he is oiled upon to rebut, RAtanlfcl B3 , 7 C. 96 8 C. b. R. J71 ; 5 a 826 ; 9 M. 61. 

2. The accused most be asked and not bb pleader. — No pleader can be called upon to plead “ ” 

or nol guilty ’ on behalf of his client and tt is improper for a Magistrate to act on such plea, though made in 
the present and hearing of the accused U would be more regular m form, if the Magistrate were to call on 
the accused to say with his own lips whether he denies the troth of the complaint 6 Boa. L. RSflf. But when 
an order under s 203 his*been made it involves thnt the pleader m ly perform all acts which devolve upon the 
accused in the course of the trial, such as pie »dmg or refusing to plead under this section, 6 S. L. R. 208 =, li Ct. 
L. J. 273. 

3. Conyletlon on a plea of gniHr In a warrant-case.— There is nothing in the Code to preclude a 

1 ^ wifnnt case from convicting fhe accused on his own plea of “ guilty " 3 L. B. R. 279 =* 3 Cr 1. 

5 but 1 pica guilty can be recorded only ifter the prosecution has made out a/m/iay&rir case and the 
igistnle Ins drawn up a charge on the evidence on record Jt is Jiighl) improper in a wirnnKase to 
wnvict an accused on his own admission alone, 29 M. 872, where 27 M. 233 is followed. See also j9 M. U J. 

1 «*■ 4M. k T. S24es8 Cr. L. J. 42i, where it wasAeldthn i conviction which is iJJegil cannot be sustained 
merely on tiie plea of guilty The ^^ 1 g^s^^ate is empowered to act under thi> section and record the plea only 
Mler he Ins followed the procedure hid down In the preceding sections of this Chapter Ste also f 1911) 9 M 
«. fl. 578 CM 10 U. L T. 806 c* 18 Cr. 1». J. 389 and Notes under ss 342 and 271 

4. Hode of cecordlag pleas— What Mad of admission amoonU to a plea of “ gallty "-^See s 271 and 
Notes thereunder An admission which does not admit all the elements of the cJnrge is not a plea of " g//il(y ’ 
to the charge 23W.R.83. Therefore wherea person accused ofrnurder.acknowledgedhavingstruckhisviclini 
but repudiated the intention to murder, it was Md the acknowledgment cannot be accepted as a plea of guilty, 

4 B. L. B Appx Cl. fn recording the plea, the Court must record the actual words used and not merely recorf 
a narrative of what occurred and of tlic statement of the prisoner 7 C. 96 se 8 C L. B. 471, in trying a case under 
Sk 143, 1 P C , the Magistrate declined to fake evidence, remarking ' the nceused all admit facts that make tliem 
out to be members of an unlawful assembly ‘ and convicted them of fhe offence field reversing the conviction 
and sentence, that an accused person may admit some or even all tlie facts alleged by the prosecution, but il he 
pleads not guilty " the Court trying him is liound to proceed according to law, by examining the witnesses and 
giving Til opportunity to the accused to cross-eximine the witnewes for tJie prosecution, and adduce his own 
evidence 9 Bom. £i R, 1346»6 Cr.LJ.424 Cases have come before this Court, in which it has been recorded 
that the accused person picided guilty, and in which it appeared that the ^lagistrate had misapprehended Uic 
facts necessary to constitute the offence with vihidi the accused was charged amlofwhich he was convicted on 
his own plea, it is expedient thst the plei of the amised should be recorded as nearly as possible in the words 
used by him, so that tt may be shown clearly ihit the accused admitted die fads necessary w constitute the 
office with which he was charged— C /• Cr, Or, Part II No 22 

5 Iccased throwing himself on mercy of Coort —Where the accused did not formally ple^ll guiity. 
Ihefact that he threw himself on tfiemercj of the Court ought not to prejudice him i2 C. W. N i40 = 6Cr. L.3.434 

’*'255»A« In 3 case where a previous conviction ts cliarged under the provisions of 
fVoccdure m case of S“I>-s«tion (7), and the accused does not ndmit that lie has 

previous convictlomt* previously convicted iis alleged m the charge, the Alagistrate may, 

after he has convicted the said accused under bcction 2^S sub-section (2) or 
sc'ction 25S, take evidence in re-spect of the alleged previous conviction, and shall record a finding 
tbiTc-on 


* ft.rti<in tiJ-A ArtXrm of IMJ 
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Note.- It u-as «iiiR{::cstc<l t ^ iia that the new section 2SS-A Is unnecessary on the RToiin 1 th it ihoiiRh a 
procedure or the jiroof o{ pres ions con\ iction K necessary in n Sessions Court t > prev ent the Jury or tlie asscsors 
from bcmB prejudiced by nnythinj; tlicy may lic.ar an to the acaised s previ nis record yet In wamnt-cascs U e 
same considerations do not apply On the whole, li >wc\cr we tlilnV. the new section iiuy serve a useful purixKe 
and we ha\-c retained it, Fe/^rl of the Seltel Commutte, 1B22. 

256> (I) If the accusctl refuses to pleati, or dofb not or cI urns to be triKl he shall 
Defence. ^ required to state * * at the commtitccmtnt of the neat lie inng of the case 

or i( the Majpslratc for reasons to be recorded m writing so thinks fit forth 
wath whether he wishes to crnsvcxamint any, and if so which of the witnesses for the prosecution 
whos* caadeno. has licen taken If he says he does so wish the witnesses n imed by him shall be 
recalled, and after cros>«aammalion and rc-caamintlion (tf any) they shall be discharged The 
evidence of any remaining witnesses for the prosecution shall next lie taken and after cross-examma 
tion and reexamination (if any) they also shall Ik discharged The accused shall then be called 
upon to enter upon his defence and produce lus evidence 

(2) If the accused puts in any vvntun slittment the Magistrate shall file it with 

the record 

Notet,— 1 Scope of the icetlon.— After rareful conshteralioii we have adopted tl e re-tinft of these 
clauses suggested by the jHdj,es of the Calcutta High Court- Fven tin ler tl esc amended clauses the right of 
cross<xamination may be abused and witnesses iinnecvss.iti1y harassed but we think on the whole that tie 
possible abuse of the system does not justify us in making any severer restriction on the existing right of the 
accused. — Com Ref< The procedure laid down in this Chapter does not govern the inquiry in cases 
triable I y a bessions Court In such cases the intention of a 203 is that as each witness is examined for the 
prosecution he should then and there be cross-examined and re-examined and allowed to go home lOA L,J 
ill B IS Cf L J IIS, See Note 1 1 at pp 593 and $99 

1 Seetlea taappUcibte to proceeding under 1. 110 —This seciiou has no application to a case un ler 
s. 110 and a person catl^ upon to show cause under that section has no right to further cross-examine the prose- 
cution witnesses under this section $3 0,243. Contra 12 Cr L.J SSfBnr) jcraisolP K 1916 See Noteto 
8. 119 

Section not applicable to proceedings under cL (8) of the Letters Patent as they are not in the nature 
of criminal j roceedings in Uie sense that the rules of procedure applicible to a Criminal trial are applicable to 
them and therefore the resjiondeats (legal practitioners) written statement could not he received. Under thi 
speaal juns hction under cl (8) of the Letters Pilem the High Court is bound to give a jvroper i otice and 
reasonable opportunity to Ik hear 1 to the legal | ractUioner concerned I Lsh 271 

3 Claims to be tried —As to the meaning of the expression ctat li to be tned tide 1906 U B R. 
51 = S Cr L J 29s, a L B R. 2S0s»5 Cr L J 417 loted under s Sol 

4. Right of prosecBtloa to call fresh witnesses —The words any remawvig wUnesses do not limit 
the witnesses only to those named under s 252 (2). It is wide enough to include any witness who according to 
the prosecution is able to support its case though be has not been summoned provided he is not sprung on the 
defence and sufficient opponunity IS given to crosirexatnine him ll Bom L. R.ll33es 10 Cr L J 530 See Note 
8 to s. 252 and see also 10 A L J 393. 

CROSS-EXAMINATION OF PROSECUTION WITNESSES 

5 Section does not prohibit cron examination before framing of charge —Opportunity should be 
given to the accused should he so desire to-cross-examme the prosecution witnesses even though the charge is 
not framed SOWN 833 This section does not prohibit cross-examination before a charge is framed it 
permits a further cross-examination expressly directed to the case framed and embodied in the charge and 
would enable an accused person if he has reserved h s cross-examination to exercise his right at that time 
subject to a discretion given to the Magistrate by s 257 21 C 642 .Sfc Note 7 tos. 252 and Note 2 to s. 23t 

6 Accused is entitled to have prosecution witnesses recalled after charge before commencement 
of defence— Magistrate has no discretion —On the date when charge was drawn up the accused applied 
to recall and cross-examine the witnesses for the {Xtrsecution. The application was refused m these terms 
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The prosecution witnesses have already peen cros»«xan]ined at a reasonable length considering the import 
ance of the case and it is needless in tny opinion to recall them refused. Held this section gives the Magis 
trate no discretion in such a matter The aonised is entitled to hive the witnesses recalled for purposes of 
cross-examination The fact that there been already some cross-examimlion before the charge has been 
drawn up does not affect this privilege 27 C 370 , 20 C. W9 , 14 Cr L J 383«!6Bor L T 67 In2Boi» L RSW, 
a conviction without allowing the accused to further cross-examme was set aside as illegal See also 7 C. t. J 
240 S3 7 Cr L J 313 and 8 M L T 367 sail Cr L J 320, where the conviction was set aside and a re-tnal 
ordered by a different Afagistrate 

7 Magistrate bound to ask whether accused wishes prosecution witnesses to be recalled —-After a 
charge has been framed it is the duty of the Magisttitetorequiretheaccuscdtostatewhetherhewishestocross- 
cxamine the prosecution witnesses ilready examined 27 C 37C Where i Magistrate try'ns a case unders, 3^S 
I P C after framing a charge omitted to isk the accused whether he wished to have the prosecution witnesses 
or any of them recalled for aoss-examinition ind rejected an application made by tJie accused with that object 
on the ground that it was too 1 itc hild ih-vt it was impossible to say that by being barred from aoss-examintng 
the witnesses called against him the accused did not suffer a substantial injury 1902 AWNS The claim to 
recall the witnesses for ihe prosetution is very different from the reiiuest mide by tl e -iccused person to summon 
a witness under s 2a3 19 W B 53> and an accused i> entitled to this privilege even though he does not call 
any witnesses of Ins own Nor does the fact that there has already been some cross examination before the 
charge was drawn up affect the privilege 20 C 469 , 6 Bur I« T 67 « f4 Ce L J 338. The record should show 
whether the accused wished to cross-examine any of the witnesses lor the prosecution already examined 
4B«ir 4T 24»l2Cr L J 89 

RxgHof accitsed n/ien stminoni-cjse ts trted under Ihts Ot<tp(er^See Note 4 to s 241 

effect of omission to osk the accused— \i Ins been u>iially held that the omission to follow s 2a6 
involves remand ind re-triTl of tlie case from the pomt of drawing up of the efarge II P B. 1914 a* i6Ct U 3 
146 In 16 Cr L 4 5 (M ) it wis hela tint the omission vvis -i mere irregularity and the conviction wns not s>ct 
aside ns the accused had not lieen prejudiced See 6 Lah 554 

0 Hsgiatrate bound to recall witnesses for cress examination and cannot call on the neceied to 
defray expenses —ft is the duty of the Magistnie to recall the prosecution witnesses which must be done 
presumably at the public expense A conviction vviiJiout allowing the accused a i opportunity to examine llie 
prosecution witnesses on the ground that the accused had not paid the necessary expenses for recafhngthc 
prosecution witnesses is illegal 12 P B ig(l7«»6Cr L.J 3Z9 After a charge is dnwn the accused is entitJed 
to c/aini as a matter of right under this section to recall tnd cross-examine any witness for the prosecution 
although he had an opj ortunily of aoss-examming sudi witness I efore Where therefore a Magistrate refused 
to re-summon a medic-al officer for cross examination unless fees for his attendance were paid the High Court 
set a-side the convictio i ml aentence and dirctied the Magistrate to allow j rocess to lie issued for the attend 
anceof -uch Witness 4C.W H 351 The recalling of witnesses for cross-examination must be done j restmiably 
at the public expense 12 P R 1907=- 32 p W R 1907 = 6 Cr L J 339 As a general rule a Rtagistrate cannot 
refuse to issue j roces-S for the attendance of « itnesses for such purpose excejrt on payment by the accused of the 
costs ol tJieir iitendance Such an onJercao be passed only under s 257 when the application for recall i* 
made after the itcused has entered upon his defence 3C.L.J 17 Wherein order to suit tlte convenience 
of the Court or for reasons connected with the discharge of other publn. business tlve witnesses for the prosec ^ 
tion are dlonevl to leave before die charge las been fnn ed or the right conferred by tins section exercise 
they must be re j ured to utend again and ordinanlj any expenses which may I e allowed to them on th'® score 
should be paid I y Government BN L R.66 = i3Cr L 3 554. 5<r^n]so43M 41i 

9 Rl|ht to farther crpSB«exaiiiine when the crose examloation before churge wa» on *^*j*"^*^ 
•Uadlag that witnestes were not to be recalled —Where Uie aoss-examination of the witnesses r 
prosecution fiefore tie framing of the diarge was on the distinct understanding that the accuse 
notrcrjoiri. the recall {the witnesses lor further cKi»«xaminatvon after charge and the Magistrate re u 
sul»sci|uenl aj j licntion made in v lohti ii of this iinderstanding, Md that the Rlagislnte was y l^ » m 
recall the witnesseN liut in iJie arcumslanccs of the case the accused were directed to pay the ex^ 

• ncideniaJ lo the rcr II csp-cially as they offe»a.d topay ffiesame 6C.W N 424- A JfaBrtfnteisnotcom^ 

I refuse to recall the w utvtsscs for prosecution to be cross-examined I y the accused and it is not neces ary 
die accused «h.av he Iws re miiuMc j^roiinds lor 1 1 » inlicalion 21 W H. 29 A Magistrate cannot rvl^ 

In alh w will esses wi n )i ijowcd to Ik. cross-examined I y thcaccused | revfotis 10 ihe preparation of SC arg 
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10 be recalled and cross-exammcd alter the accmed has been piit upon his defence under this secuon', treating 
them as wtnesses for Uie prosecution, 17 Yf. R, Bi. &e also 37 C. 370. 

10. DUeharje of prosccnllon trltBtiie*.— /Vffrrrfar# to be adof-Ud on adjoummenL^i\ Magistrate 
should not, of his own motion, discharge the witnesses for die prosecution until the accused person has 
excrased or walaed the nght o! cross^xaminaiion guen him by this section \\hcre it becomes necesssary to 
adjourn the hearing, the Mapstratc should In all cases, inquire of the accused i! he desires to exercise his nght 
of recalling the witnesses for the prosecution, or consents to the disdiarge of all or any of them. If the accused 
consents to their discharge, he Is not entitled to hi\e them re-summoned as a matter of nght Where it 
becomes necessary to adjourn the hearing and the Magistnte did not call upon the accused to cxerase his 
right under this seaion, and there was no suflident proof that the accused consented to the disdiarge of the 
wTinesses for the prosecution. It was held that the accused was entitled to have the witnesses, w/hom he desires 
to cross-examine at the further hearing, n.-summoned 8 N.*V. P. H. C. R. 3S4 ; 3S W. R. 43. Witnessei ought not 
to be unnecessarily kept on attending word* recall* is aery sigiiific.int and does not mean re-summon, 
8 A. L. J. 707 =3 12 Cr. L. J. 471. Phe procedure contemplated by the Code in w arrant-ca.ses is that the prosecii 
tion witnesses should be examined in-chief, tlic accused examined the durge framed and the prosecution 
iMtnesses iToss-examined alone, heanng continued. If necessary, from day today and the said witnesses should 
not be disdiarged until the Court has asccrtainetl wlitthtr their cross-examination after the charge will l>e 
desired, 8 N. L. R. 69 » IS Cr. L. J. S34. also 10 A. L. J. 144 13 Cr. L. J.4I3. 

11. Rkch aecBted entitled to crosi-examtae the complalnent of hit own rIghU— Where there are 
seseral accused jointly tried and some of them haae cross-cxamintd the complainant, the nght of the other 
accased to have tlie complainant recalled for further cross-examination is not in any way lost, as the accused 
have eacha nght to eioss-examinc the complainant, IIC. Vf. H. 140 

19. Aeeoiied entitled to adjoarnmeal for erost-examlalng proieentlon wltnmes -«Where an accused 
against whom a charge was framed witliout any previous intimation, stated in reply to a question put by the 
Magistrate under this section as follows **Time sliould be granted to me for engaging a Vakil on my behalf 
and for cross-examining witnesses. 1 Ime no question now and the Magistr ite thereupon closed the case 
stating that * the accused refused to say whetlier he wished to aoss-examine the prosecution witnesseb , they will 
not be summoned’ and refused $ubse<iuemty an application by the accused s Vakil for cross-examining the 
prosecution witnesses and convicted the accused, held that the conviction was not merely irregular, but illegal 
It is not giving an accused person a reasonable opportunity to ask him immediately after Uie charge is 
framed to aoss-examine the wftnesses The application lor adjournment was reasonable and ought to have 
been granted, (1911)2 U.W.K. 132 cb 13 Cr.LJ.SiS. also 1899 A. W. N 40;S8C. 594 .S'rr, however, B A. L J 
707 esl2 Cr. L.J.471, where Ksox, ] , was of opinion, that it is a distinct mistake to give lime for crovvexamina 
tioa •' 11 the pleader for the defence who had heard the evidence in-cliief is not prepared to cross-examine 
them and ihe'e^ter the charge-sheet has been drawn up he hanlly deserves the name and rank of pleader 
Cross-examination is intended for tesung the -iccuracy vnd credibility of the witnesses, not for building up a case 
for the defence, and the witnesses should then and there .liter cross and re-examinatioii have been discharged 
and they would have been discharged wiib a minimum of inconvenience ’ 

IS Right of accused to haveprosecatlon witnesses recalled at a later stage — 

(») Right to have wlnesses rec sited for cross examinatton may be exercised at any time— No waiver — 
Seaion 256 merely lays down that after the plea of the accused is taken he shall be required to state whether 
he wishes to cross-examine any, and if so, whidi of the prosecution witnesses whose evidence has been taken, 
but It does not state at what particular lime he is to be asked this question, nor up to what time he has this nght 
Therefore where the accused was asked the question at the time of framing the charge and he could not at that 
, , 4 _ .,>1 , , _ - -tsecution 

' ' jsed had 

• • • rder w as 

' i ■ xpressed 

on given 

to the Magistrate by s. 2S7 No doubt it is open to a Magistrate, even after a case has been closed and at any 
time belore judgment has been pronounced to give an opportunity to the accused to crossexamme the 
prosecution witnessesand toexamine witnessesin defenceeven ifthe accused had failed to avail himself of 
such opportunity which he had at an earlier stage of the proceedings But it always depends upon the 
circumstances of each case whether a belated application should be granted or not, 2i M.L U, L.T. 
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61 a: 1911 K. W. K. 327issl2 Cr. L J. 150. Theaescusedimyaftwthechargeisdraw nup and th« witnesses for the 
defence ha\e been examined, recall and cros&examtne the witnesses for the prosecution, i W. 130. Where the 
trying Magistrate charges the accused at an early stage m> as to pevent the necessity for recalling the witnesses 
for further cross-examination, the .accused has no further right to cross-examine the prosecution witnesses after 
the close of the prosecution case, 63 P. L. R. 1901, 

(») // ts in Ike dturetion of Ike MaguttaU to recall the praiecutton Witnesses at a later stage— 
As a rule, the proper and convenient lime for the purpose of cross-examination of the witnesses for 
the prosecution is at the commencement of the accused person’s defence, though a Cnminal Court has disae- 
tionary power to allow the accused person to recall and cro^examine the witnesses for the prosecution at any 
period of the defence, wlien the Court m ty think such a course right and proper, 22 W. R. 45. Reading ss 255 
and 256 of this Code together, it appears that, if an accused person desires to recall and cros&examine the 
witness for the prosecution, the time at which he should express sitdi desire is when the charge is read over to him 
ind he IS called upon to make his defence and although it is in the discretion of the Magistrate to recall the 
witnesses at a subsequent stage of the case, the accused has no oglit to insist upon the witnesses being recalled, 
7 C. 28 . There is no absolute right of cross^xamination which would enable the accused to recall and ctoss- 
examine the witnesses for the prosecution, no matter how completdy and fullj they have already been examined 
tVbere. therefore, witnesses for the prosecution were fully oos&examined and a charge framed against the 
accused, and the witnesses for the defence were examined and cross-examined and on the day on which judgment 
was to be delivered an application was made on behalf of the accused asking that process should issue for the 
witnesses for the prosecution to be recalled and further crossexammed held that the Magistrare was right in 
refusing the application if he was of opinion that it was made for the purpose of vexation, etc, 20 C. 469. Where 
witnesses for the prosecution w ere subjet to a very lengibyand strict cross-examination upon the matter of the 
complaint md with the exception of a ^letittoii which had nodiutg to do with their evidence, no fresh evidence 
was afterwards adduced, the Magistrate, alter framing a diarge declined to re-summon these witnesses being of 
opinion tint die apphcniton was not 6ona fde, but made “ for the purpose of vexation, ett,” Heii, tliat the right 
to test the truthfulness of the w iinesses by cross-examination must not be abused, and that under the circum 
stances the Magistrate was justified in declining Co resummon these witnesses, Rataolal 930. 

(<«) Proper reasons mus{ he given forrefumgto recaltStight delay not a st0aent ground— "Xiii 
mere fact that the wnneases lor the prosecution had already been cross examined « not a sufficient reasonfor 
refusing to re-summon Uietn, unless the Magistrate expressly records his opinion that Uie application for the 
second cross-examination is for the purpose of vexation or delay, etc, and an order refusing to re-summon 
witnesses without assigning any such reasons i» not proper, and the High Court will set aside the conviction 
and the sentence and direct the re-opening of the trial, 4 C. W. R. 2S1. Where a trying ^!agistrate, after a 
clwrgc had been framed against the accused, refused to resummon the complainant and his witnesses for 
aoss-examination the High Court directed tiie Magistrate to renipeu the cave from the stage where he 
made die formal charge and to afiow tlie accused such opportunities of calling and recalling witnesses as the 
law gives, Ratanlal723}l*C.W.H.m But it hes upon the party who thinks himself aggrieved loshowthat 
the endt» of justice have in some way been frustnued in consequence of the refusal forecall the witnesses for the 
prosecution for cross-examination, S® C. 469. When an application for resummoning witnesses for the 
prosecution was made not on the day the aanised were called upon to make their defence, but on the following 
da), held that the delay of one day was m itself no suffiaent reason for lelusing the application, 4 C. ff. H- ?<f- 
See al&o Ratanlal 723, where it was heldMi-it the refusal to re-summon would render it necessiry to re-open ihe 
case from the stage of Ihe drawing up of the formnl diarge. See also 3 Pat. h, 3. 94, 

(it) Might of cross-examtitalion may be waived zchett the accused fails to cross-examine token 
opporlunily w gaen.—' The object of this seaion is clearly to secure to the accused the opportunity of ^ss- 
examining the witnesses for the prosecution after he has been {nformed as to the nature of the speafic charge 
whtdi he is required to answer Lnlil he knows this, bets not In a position to deadeon what ^ints the 
evidence for the prosecution is material If this opportunity be secured, I do not apprehend that he has any 
further right of recaliing the witnesses If the -witnesses for the defence are In attendance, they are to be 
examined and alter diat iheaccuvedslnllbeallowed to recall and cross-examine the witnesses for the prosecution 
fi he refuses to exercise this right ojter he kes entered on Mis defence, he cannot demand as of right the 
the witnesses for the prosecution, if the case beadjournedhecause he has not produced bis witnesses. He has ha 
the opjwtunity tiuended by the section* — /VrSpAVMU; J- 2 A. 233 at p. 2S8. The accused elected to reserve 
thecross-cxamtniuon oi the prosecution witnesses till diarge should be framed After charge w-as framed, the 
•ppucaiion of ilie necu<e^l d.jt the case sliould be eomndtted to the Sessions was refused and the accused who 



TRIAL OF WARRAKT-CASKS CY MAGISTRATES 


637 


ss. 256-257] 

hul plcadeJ «ot BUiUyxi “IS ciUetl on to enter on Ms defence, llethen declined to say anything and represented 
lint he reser\ed his statement to the Court ol Sessions, uliereupon the Migistnte again informed the acaised 
that the case would not be ciimmitted and called on him to crcss-examine the prosecution witnesses. The 
accused again declined and the Magistrate closed the case and adjourned it for judgment Before judgment 
was delnered, the accused applied that the case maybe i>roceeded with lii the usual course, Inil the Magistrate 
deemed the application unre.asonalile andaexatinus and ga\e judgment convicting the accused, that the 
accused was not entitled to recall the witnesses (or cross-examination after case had been closed, 31 H. J> 283 
«>1911U.W.N S37»t2Cr. L.J, IMi 1013 U. W. N. <131 » ISCr L.J.829. 

(t ) Khi.cf' A/ counsel does not prejudice the right of the accused under ss 256 and 257 —Section 
256, Cr Pro. Code confers an absolute and unqualified right on the accused to recall for further cross-exam 
ination such witnesses as arc still bclore the Court. Alter the ch irge had been framed, the accused pleaded not 
guilty and mentioned to tlie Court that he had witnesses toexamine that he had entered upon his 

defence and an application for further cross-eTamination of a wUnes.s discharged from attendance must be 
deemed to ha\e been made under s. 257 Waiver by counsel of further cross-examination in case a charge is 
framed cannot prejudice the right of the accused under ss. 256 and 257, 43 H. 411 ; 5 Pat. 110 

257« (1) If ihc accused, after he has entered upon his defence, applies to the Magistrate 
Process for oompell process for compelling the attendance of any witness for the 

mg production of e\i purpose of examination or cross-examination, or the production of any 
instance of document or other thing, the Magistrate shall issue such process unless he 
considers that such application should be refused on the ground that it is 
made for the purpose of scxaiion or delay or lor defeating the ends of justice Such ground shall 
be recorded by him in writing 

Provided that, when the accused has cross-examinetl or had the opportunity of cross- 
examining any witness after the charge is framed, the attendance of such witness shall not be com 
pelled under this section uhIons the Magistrate is satisfied that it is necessary for the purposes of 
justice 

(2) The Magistrate may, before summoning any witness on such application require 
that his reasonable expenses incurred m attending for the purposes of the tnal be deposited m Court 

DEFENCE EYIDENOE. 

Notei —1. Taking defence evidence without framing charge Is Illegal —See Note 10 to s. 253. 

1-A Accnied to enter upon defence after cross-examination —An accused person ought not to be 
called on to enter on his defence before he fus cross-ex'imined the witnesses for Uie prosecution, 8 N. L. R 63 
cs 13 Cr. L. J. 354. 

2. Accused entitled to adjournment for calling witness— DUatoriness,— In a warrant case tried 
summanJy, though a fortnat chirge need not he framed the iccused person cannot be called ddatory, U he 
delays to name his witnesses until he has henrd the evidence for the prosecution and found th it the Magistrate 
considers tliat evidence a substanii U basis for charging him, Ratanlal 788. Under this section and the next, 
the accused is entitled as of right to a postponement of the case so as to allow him an opjxirtunity of adducing 
evidence in support of his defence, 1 C V. N, 313, even though thecase is tried summ inly under s 262(1), 8L. 
B. R. 20 « 9 Cr. L. J. 883 See Notes to s 262. 

3. Refusal to snmmon defence evidence, when to be exercised —It is only after the accused has entered 
uponhis defence that the Magistrate can in h« discretion refuse the application of the accused on the ground 
that It IS made for the purpose of vexation or delay or lor defeating the ends of justice. 27 C. 370. See Note S 
to s 25Z 



conviction of the accused must be set aside, 3 A. 393 ; 1893 A. W N. 40. It is the Magistrate’s duty to summon 
witnesses for the accused who can speak to the facts m the case and he ought not to determine beforehand, what 
credit he would give to their evidence, 6 B L. R. Appx LXXYIIL Refusal to summon on the ground that the 
witnesses were implicated in the charge, viuates the tnal and conviction, SB. L.R. Appx. LXT. The language of 
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thJS section is imperative. The hlngistrate has no dtscrebon to refuse to issue process to compel the attendance 
of any witness unless he considers that the application should be refused for any of the reasons speahed in the 
section and which he is bound to record. The Magistrate, therefore, must issue summonses for such witnesses 
named in tJie list, unless he takes the responsibihtyof recording his ground for believing that any particular name 
IS entered for the purpose of vexation or delay orfordefeating the ends of justice. The case of each witness iflust 
be dealt with individually The Magistrate has no right arbitrarily to limit the number of witnesses to be called 
on each point, 26 B. 418 ; 2 S. L K. 5. Where an accused put in » list of 72 witnesses and the Magistrate ordered 
him to cite only any 12 of them , Aeld, that the order was not only irregular, but illegal and incurable by a 537 as 
It showed that the Magistrate had no objection to any 12 of the 72 of the list on the ground of its being frivolous 
or vexatious The Magistrate must base his refusal in regard to any particular witness on the grounds mentioned 
in the section, 31 M. 131. Where n Mngistrate declined to summon the defence witnesses s lying that they could 
not give any reliable evidence one w a> or the other and it did not appear what means lie had for forming this 
opinion , Ae/d, that conviction must be set aside. It is more than an irregularity, (1911) 2 M. ff. K. 192 « 12 Cr 
L, J.543 Where the accused who was charged withrecruitng three coolies from a district, prohibited under 
Assam Emigration Labour Act applied for summonses to the coohes to prove his defence that they did not 
come from the prohibited area, but the hlagistrate charactenzed the application ns vexatious and convicted the 
accused , Aeld that the application should not have been refused and the conviction was set aside (1911) 2 M. W 
N. 472 = 12 Cr, L J. S66. But it is a sufficient compliance with sub^ec (1) of this section if a Magistrate while 
rejecUng nn ipplication for summoning further defence witnesses, states facts whidi hive led him irresistibly to 
the conclusion that the application ivas for no other purpose than that of vexation or delay or defeating the epds 
of justice although he does not siy expressly that the application was for that purpose. 11 C. W. N.789*=6 Cr. 

J. 1 Once the requirements of ss 256 and 257 have been complied with and the accused refuses to st^tc 
whether he wishes to cross^ximine prosecution witnesses or ate defence witnesses, there is no provisio'’ 
reqiiinng the Migistrate to agim offer an opportunity to the accused to ate his witnesses, (1912) M. W. N 1121 “ 
13 Cr. Ih J, 628. Where also a Magistnte rejects an application after recording on it ' toolate’ that 1^** 
Migistrate’s reasons though irregularly recorded was a suffiaent compliance with this section and could not 
set aside as the accused has not been prejudiced, 39 C. 781 ; 43 U. L. J. 805 ; 3 Pat 391 

3. Befosal to re^sarataon defence sitoetses.— When a Magistnte has once gnnted processes fot 
the ittendance of the witnesses of the tccused he cinnot refuse to re-summon tJiem on the ground that beif*S 
friends o( die accused tliey would hive come to Court if the accused hid desired tliem to do so Having on^e 
granted die processes he was bound to issist the accused ineiiloraog iheattendmceoltbe absent vvitness^^i 
10 C. 931 , 6 C W. N 348 , Batanlal 594 , 28 P. R. 1884 An adjournment beyond the day fixed by the summons 
issued, IS however, (1l^a■etlOIl1^y 9 C. V. H. 229 ind therefore the issue ot any further summonses t® 
uitnesses not named at the time the defence is entered ujKm is not obligatory, 7 B. L. R. 364. WheiiJ* 
Magistnte refuses to issue summons, he is bound to record liis reasons, 4C.N W, 24t, with respect to eai ' 
witness 4 Bom. L. R. 38. Summons was ordered to be issued for the attendance of a certain defence witness 
on a certiin diy but owing to some delay the summons wis not served, and consequently the witness did 
attewd The Ma®.s^ts.ce.tu,sed to the witness on the ©xiutid that m bis opinion the witness w? 

named for tlie purpose of delay and not in good fiiih Held that the Magistrate was bound to make i further 
.ittempt— the first attempt being merely nominal— to secure the attendance of the witness, 4 A S3. SteaX^ 

33 C. 1093, Even when a witness appears after the case is closed and the Magistrate is about to deliver jticl? 
ment, It IS incumbent on the Migistnieto record and considerhis evidence, 7 B. L R. SSI. ,S<fe 19 A. L. J 9* » 

8 Pat. L. J. 04 

8. Refusal to examine defence witness.— Though it is competent to the Magistrate to decline to 
summon witnesses for tlie defence under tins section, it is not competent for him to dechne to examine th 
defence witnesses cited on the ground thit their evidence is not necessary, 14 Bom. h. R. 360 =■ 1 
123 13 Cr. L. J. S23 Magistrate should always be chiry of taking upon themselves the duty oi decidi^ 

on lichiUof the parties which witnesses should be examined 28 M. L, J. 134 = 16 Cr. L. J. 158 See also 
33 C. 213s 3Pat391. 

7. Right to croat-examlne when prosecution witnesses subsequenUy called as defence witnesses.— 

I Mai.isinie refusing to rwunimon prosecution witnesses for cross^xammation, tJie accused ated them on hi 
tM.hali and then requested Uie Magistrate to allow them to be cross-ex imined. This application was 
//e/d iJi.it tin<)cr tlie arcumiUinccs tlie nght of accused to crosveximine tliese witnesses was not curtailed, 1 v* 
W.«. 19 nUo 17 W. R. ai{ 29 W. R. 33{ « M. JSO and 28 C. 394 In tJie last mentioned case, when th^ 
were cilt«“d upon t> cross-examine (he witnesses for the prosecution they applied for an adjoummenli 
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as their counsel was ibsent whidi wns refused. Subsctinently on tlie daj lixecl for the defence cMdence the 
prosecution witnesses were re-sumnioned but tlie Msgistrale refused to nllow them to be cross-examined on the 
ground that they were now summonct\ as defence witnesses. tl at the Magistrate was wrong and counsel 

for the defence was entitled to cross-examine them 

7-A. Rl|ht of aceoied for procut for croat-exaniinktion of proteeoUon witnesses.— Under s. 257 of 
the Code the accused Is entiUeil after lie has cnterwl upon liis defcnCL to liaac the prosecution witnesses sum- 
moned for cross-examination unless the Magistrate thtnks dial the apj hcntion is merely for purposes of vexation 
and delaj Omission to rcconl sucli ground is an illegality vitiating the conviction The <le.ath < f the witness 
does not afTect the illegality of tlie 'fagisirati s order 51 C. 1049 

8 The trying Magistrate may himself be cited as a witness— 1 he wordt any witness ’ would 
include the irj mg Magistrate also In a transfer application under s. 526 the applicants urged Uiat the evidence 
of the trying Magistrate would bereijuired by the accused touching certain matters connected with the case 
field th.at inasmuch os the Magistrate was bound under this section to issue a summons unless he considered 
lliatthe application was made for the purpose of vexation or delay or defeating the ends of justice it was not 
proper to leave the decision of this point to the Magistrate whose evidence was re juire 1 and the case was 
accordingly transferred 28 A S36 

9 Acented entitled to examine wftneu present in CoorL— It is not open to a Magistrate to refuse to 
examine a witness forthe accused when the wiinessis present tn Court 4 Bom L R 461 

10 Right of accBted to erois examloe any witnus examined by the Court— The accused obtained 
process for the attendance of a witness I ut I eforc the appearance of the witness the accused asked the Court 
to countermand the order lor liis attendance whidi the Court refused to do When the witness attended the 
accused refused to examine him but the Court examined himaud refused to let the accused to crossexaniine 
him. fitld that the witness could not be regardeil as a witness for tl e defence an 1 that the accused were entitled 
to cross-examine the witness 29 C. 387 5irraUolC Y9 N 19 

11 Right of Aceoted person to cress examine the witnesses of n co aeeased —One accused person 
may cross-examine a witness called in lus delence by another accused in die same trial when the defence ol 
one accused is adverse to that ot the other 21 C 401 , 1 C. W N 19 . 28 C. 394. Rut see 12 W R 75 

12 Proeedore when U b Impossible to procure the evidence of a witness.— When it is impossible to 
procure the evidence of a defence witness a> by reason of Ins absence out of British India the Magistrate would 
not be justihed in aaiuitting die accusetl the proper course to I e i lopted being for the Magistrate to 
pronounce judgment on the evidence on record 1831 A W N 33 

13 Aecnsed not to be convicted on charge framed merely because he adduces no evidence.— in a 
warranKase a Magistrate is n t bound to convict the acc sed after lie 1 ad pleaded to the charge and claimed 
to be tned merely t>ecause n > evidence is adduced to rebut the e\ idence for the prosecution. He is bound to 
acquit if at the time of giving judgment he lias reasonable doubt as to the guilt of the accused Ratanlal 854. 
A prisoner must be convicted upon the strength of the case made against him and not in consequence of his 
inability to bnng forward proof of his innocence Ratanlal S 

II Right oT accused to call witnesses to rebut evidence cslled by the Court after conclusion of trlah— 
In a prosecution the case on both sides having been closed the Magistr ile summoned a witness to give evidence 
whereupon the accused prayed to have certain witnesses summoned to rebut the evidence of the Court witness 
Held that the Magistrate was bound to summon such witnesses and that the fact that the accused at the close 
of his case had stated that he did not wish to examine any more witnesses was no reason to refuse to summon 
witnesses to giveevidence to rebut that of the Court witness 6 C. Tll»8 C L R.70 

15 Reserving cross examination of defence witnesses —There is no provision iii the Code w'hfch 
enables the cross-examination of defence witnesses to be deferred. Deferring cross-examination of deferu-u 
witnesses until the examination-in<hief of other defence witnesses is wrong 3 L B R. 109 a 3 Cr Ii. J 23. In 
6H L.T 2S9EsllCr L.J lS6,itwas however Ar/ifthata Court has disaetion for sufTicient reason to allow the 
cross-examination of defence or prosecution witnesses to be reserved until the chief examination of all of them 
IS over there being no provision of hw to the conlraty but where a charge is framed the defence has the nght 
under s 256 to recall and cross-examine any of the prosecution witnesses. 

18 Right of reply depends on what Is done and not on what may be tald.— So far as the trial of 
warrant-cases is concerned there is no provision in the Code under which the accused is asked if he means to 
call witnes-ses or not After the charge is framed die accused is called on to enter on his defence and to 
produce his evidence but be is not asked whether he means to call evidence. The right of reply would seem 
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therefore, to depend, not on what may be said, bat on what js done, and if no evidence is produced, there 
should be no right of reply by Ibe prosecutor, BatanJaJ »3S. S^e s 29Z 

17. MefilstratB mast be guided by Judgment of Sessions Ckiurtln ra&ttera of procedure.— The Magis- 
trale being subordinate to the Court ol Session, must treat its Judgments with respect, and be guided by them on 
sud» matters of procedure as anse on die section or as relate to the acts of the Magistrate himself, Ratansl S51. 

IS. ConstfBCtlOB of an accased’a written atatamenb — There arc no pleadings in a criminal case simibr 
to those }ii cjm) proceedings which are conclusiteagamst flie party making them The prosecutlonhastopmie 
all the facts necessary to constitute the charge against the accused whether if an admission were con- 

tained in the accused’s written statement, that would relieve the prosecution from the defect in letting m 
evidence of the facts admitted, 10 M. L. T. 508 =* (1911) 2 M. W. K. ST6 =* 12 Cr. h. J. 533. Set, however, Notes 
under s 312 

2S8, (i) If tn any case under this Chipter m which a charge has 
Aatuitial been framed the Magistrate finds the accused not guilty, he shall record an 

order of acquittal 

*(2) Where in any case under this Chapter the Magistrate does not 
Coiniction proceed m accordance with the provisions of section 349 or section 562, he 

shall, if he finds the accused guilt ) , pass sentence upon him according to law. 

Hates,—! Set s 403 for effect of acquittal and Sdiedule V, Form XXIX for form of sentence 

2. Order of acqalttal wlthont {ramlDg & charge-— No judgmeniof acquittal can be recorded uuJess 
i charge has been drawn \ip 22 W. R. 29 , but tec 2 A. 291. A person accused of theft was acquitted by A Deput) 
Magistrate The Dtstnet Magistrate, at the instance of the Police, ordered the case to be re tried, as the Deputy 
Magistrate had not framed any charge againat the accused HeJd, that the terms of s 460, Act X of 1872 (s 403 
t>J this Code) barred an> furtlier tnai so long as the acquittal remained m force, 8 C. b. R. !3! j 8 B. K. C. R 1?0. 

3. DumUsal of eompUlnt or discharge after charge amoents to aeqafttaL— An order dismissing a 
I omplaint after a charge is framed amounts to an acquittal, 9 C. L. R. 399. Once a ch-irge has been framed and 
trial begun, the charge cannot be treated as cancelled by reason of a recommencement of the tnvl under a.3s0, 
the Magtstnte wfio framed the ch^rgQ having been transferred. Tven if the Micceeding Magistrate rehein 
Uie witnesses and discharges tiie accused it must be treated *i<t an icquittal, 38 M. 969, where 14 P. R. 1309>=* 
179 P. Ifc R. 1203 va folioinsi^ It Cr. L-J. 1 (SC.) 

4. Sameness of STaglstrate.— ft is not necessary that the com iction or acquittal should be by the 
M igisiraie wlio drew up the charge, 3 C. 495, 

5. Effect of aa order of acqalttat on other persons charged, bat not sent up for trial.— Note 12 

tos 403 

6. Passing senteoee on coarfetfea.— It was formerly lieW that when a Magistrate conircts the accustd 
he IS bound to pass some sentence if only a notninil one, 4M. H. C. R. Appx. LX7I. Hut now at s 562. 

1 B. 214 as to the sentence to be passed when accu'-ed i«, convicted under two different sections of the I P C 
See d-so 7 M. H. C R. 878. 

7. ConvtcUon not ohllgatorj ff charge is framed.- Although a Magiitrate bis m a warranf-cuse 
ilioiight fit to iranie a cfnrge, he is not required to cmwict the accused person merely beciuse, the latter does 
not produce any rebutting oideno: He « bound to acquit if, at Uietime of giving Judgment he his re^so« 
ibte doubt of U»e guiU of the accused, Ratanlal 854. A prisoner mw>t be convicted upon die strengh of the 
tjS*. nnde against him, and not «i consequeisce of his tiubility to bring forward proof ol hi> iiuiocencc, 
Ratanlal B. 


259* When the proceedings have been instituted upon compbmt, and upon any daj 
fixttJ for l/jt hearrny o/ the case the compfaiiwnt w al>->en{, and the offence 

rmy be law full) compounded, t“ or IS noth cognirable offence" the Magis- 
trate mi), in his discretion, notwithstanding anything hereinbefore contained, 
It in) nme b* lore the t liirgc Ins been framed, discharge the accused , 


•mUi ,m„i vy ( xvm «l tjix 

U onnrr < arcir loMrtcd by Act IVIll uf »»»J 
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Hotel —1 Ste \ 345 and Sth. II col 6 f«>r compoiindable ofTences. A Magistnte ennnot act under 
lhi« If he took, cognizance on ft Polite report ’ 

2 Isiae of lammoni does not make ft tnminoat oaie —In i n imiiKisc the mere het of a 
summons huuig been Issunl In this first Instance instead of i wamnt does not bring the case withm the 
piir\ic\\ of Chapter \X an I thus allow a Magistrate todismiss the complaint on iccount of the non attendance 
of the comp’ uiunt on the day hxed lor hearing 10 W R 3t 

4 Dlichar^e onder this icctlon ft dlscretloniiry power — Ilefore dlschirging under this section the 
Magistrate is hound to see whether there is a /min t facxe case. If he nrbitrarily discharges for the sole reaso i 
that the complunant is absent hi^orl risIiiHc to be set aside 1S91A W N 116 The primary reason for 
tlie oialer is that die absence of the complainant raises a presumption th it the complainant does not w-ish to 
pa>ceed with the prosecution 12 Cr. L J 1B4 (Sindh) 

4-A Discharge of accused In the abtence of compUlnant at the hearing In a trial of both offences In 
one trial one being a iBmmoDS*Cftse and the other a wftrrftnt*cftse.— Where a complaint was preferred against a 
person for oflencea under sa 3a2 ind aUl and the Magistrate disdiaiged the accused owing to the absence of 
complainant on the daj of heanng iml a fresh compLimt was preferred in respect of the same ofleoces held tint 
the procedure in such a tnal must be tint provided lor the tnal of i warrant-case and that the discharge of the 
iccused did not amount to an laiuittil under s. 3a2 and was not a bar to the subsetiuent tnal for the same 
otfencc. 41 H in /allowing VI B 711 

5 Dlsmlsitl of complftlnt In wftrrAnt*eatts on absence of complainant Ii Improper —A Magistrate is 
not competent to pass an order oi dismissal or discharge m consequence ol the absence of the complainant m 
warrant-cases not coming witiiiu tins section except m cases coming witlnn die last clause of s 253 10 C. 67 sb18 
C L. R. 408 See also 13 C. L R. 303 for an instance of improper discharge under this sectioa There is no 
uamm in the Code for pissin^ m order saying struck off Sudi an order passed on the absence of the 
complainant will not amount to a discharge it the offence (s. 211 11 C.) w as one which could not be lawfully 
compounded 17 0 C 18 » 15 Cr L J 230 

6 HagUtrate not bound to wait till the end of the day —A M igiistrate it has been held is not bound 
to wait till the Court is about to close tor the day m order to gn-e an absentee complainant an opportunity 
ut ppeanng beiore acting undvf this seaion 7 M 356 and 213 , 10 C 551 

7 Procedure when complainant absent after charge has been framed— In i warrant-case when a 
charge is inined iiid a day fixed lor the heanng of the case it is not legal for the Magistrate to acquit 
the accused or disdiarge him without hearing the evidence lor the delence merely on the ground that the 
complainant did not appear to prosecute the charge o i the day fixed He ought to admit the accused to bail 
ai d eniorce the ittviiiLuice oi die coinpl imam and his witnesses under s. RatanlalSZl uid 647 ind 4 C. W N 
2o He should no; disdiuge the accused wiiliout considering the evidence ilready on record 12 Cr L J 184 
(Sindh) 

8 Withdrawal from prosecution la a warraot>€ase —In a w irrant-ense in respect ot a non-compound 
able offence it is not competent to a Magistrate to enter an order of aaiuittal on a private complainant offering 
to withdraw from the prosecution 37 B 369 An order oi acquittal would only be pronounced if after 
the fnmingoi a charge the Magistrate is os opinion that the evidence is insufficient to justify a convicton. 

9 In case of improper discharge. District Magistrate should deal with the case himself and not refer 
it to High Court. — A complaint not being heard on the day fixed the parties were told to come the next day 
no particular hour being mentioned. The case was not taken up on that day and the parties were again told to 
come the next day On the third occasion the case was called on early but neither parties being present the 
accused was discharged. Held on reference that the DisUict Magistrate was competent to deal with the case 
under s 437 it he thought the accused was improperly discharged Ratanlal 988, 76 and 145 , 32 U 220 (F B ). 
A District Magistrate is competent to direct a further inqury even when no fresh evidence is forthcoming 
15 C. 603 (FB) 9 A 52 (FB) 14 U 334 (F6) 10 B. 13L The powers of revisional Court under s 437 
ire not limited to the consideration ol the materials before the Magistrate of directing a further inquiry Where 
i complain int w as prev enied irom appearing by flood the order of discharge may be set aside 12 Cr L. J 184 
(Sindh) S jo9 must be read as controlled by s 437 and a Magistrate has power under tiie latter seaion to 
rev ise a compl nnt dismissed under this seaion 28 C. 102 See Notes IS and 17 under s 2o3 

10 Power of discharging Magistrate to re hear without an order for further inquiry —A Afagistrate- 
who lias made an order oi discnarge under this seaion has junsdiaion to re-hear the case on a fresh complaint. 

41 
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The order of discharge under this section has not the effect of an order ot acquittal, 28 H. 310 } 28 C. 632 } 29 C. 
728 { I C. W. K 40 having been ovim/rd See also 26 P. W. R 1908 ; 29 A. 7 , 8 8. L. R. 196 — 16 Cr. L, J> 174 > 
SI V. 543 and cases noted in Notes 13 and 17 under s 253 A Presidency Magistrate has the same powers 
in this respect as a Provincial Magistrate In the Full Bench case in 29 M. 126, White C.J , and BensO’^ J 
Md that there was no distinction between the powers of re-hcanng when the discharge had been iinder 
this section or under s. 203 or s. 2a3 while AIoore, }, declined to express any opinion on the point 
^ifalsol8H.L J.561»4U L. T. 149 s- 8 Cr. Z<> J* 208, where White CJ 's opinion was followed 

11. Bevisio&al powers of High Coart— Nee S6 C. 991, Notes 30 and 31 at p 588 and ss 437 .— <39 
12Cr.t.J.184 (Sfodh). 


CHAPTER XXII 


Of SmiMARY Trials 


Power to try sum 
manly 


260 . n) Notwithstanding anything contained m this Code — 


(a) the District Magistrate, 


(i) any Magistrate of the first class speaally empowered in tins behalf b} the I Pcal 
Got eminent and 


{e) any Bench of Magistrates invested with the powers of a Magistrate of the first class 
and especially empowered in this behalf by the Local Government, may, if he or the> think fit try 
in a summary way all or any of the following offences — 

In) offence not punishable with death, transportation or impnsonment for a 
exceeding six months 

(i) offence relating to weights and measures under sections 264, 265 and 266 of the 
Indian Penal Code 


(r) hurt, under section 323 of the same Code , 

(d) theft under sections 37), 380 or 381 of the same Code, where the ^alue of the 
propert> ‘stolen does not exceed fifty rupees , 

(e) dishonest misappropriation of property under section 403 of the same Code, where 
the \ ilue of the propert> misappropriated does not exceed fifty rupees , 

f/) receiving or retaining stolen property under section 411 of the same Code where 
the %~ilue of such property does not exceed filly rupees 

(g) assisting in the concealment or disposal of stolen property under section 414 of (h^ 
same Code, where the value of such property does not exceed fifty rupees , 

(A) mischief under section 427 of the same Code , 

(t) house trespass, under section 448 nnd offences under sections 451, *' 453 ’ * 454, 

456 md 457 of the same Code , 

(j) insult With intent to pro\okeT breach of the peace, under section 504, and cnmiiial 
intimidation, under section 506, of the same Code, 

(i) abetment of any of the foregoing offences , 

(0 an anempi to commit any of the foregoing offences, when such attempt is an offenc* . 
(m) oflencea, under section 20 of the Cattle Trespass Act, I87J 
ProMded tha no case in which a Magistrate exercises the special powers conferred b/ 
a^ion 34 shill t* imd in a summary w ij, __ 

* WVwfiSxn. w,rr AM’rud b; ib. R.p.Bllnc •in'l An.ii 4 oc Act !«{ 1*01 Sm P.rl It oM|M a««Ob 4 ScMul* 
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(2) When in the course of n sumnuiry tml tt appears to the Magistrate or Bench that 
the case is one tihich is of a character nhich renders it undesirable that it should be tried 
summanl}, the Magistrate or Bench shall recall any Mitnesses who may have been examined and 
proceed to rc-hcar the case in manner provided by this Code 

Notes Powers nnder th« Chapter to be exercised with freat esBtlon.— * The responsibility thrown 
■on Magisinilcs, entrusted with sumnnrj powers, Is very great, and the responsibility of those who have to enlriisl 
them with such powers is equally great Magistrates who are sufficiently alive to the responsibility entrusted to 
them will take care that the procedure and the record Is not nude more summary than the law has laid dow a" — 
Per Khox, J . 21 A. 189, p. 192. 

2. Any Magistrate of the fint clatt ipeelally empowered —In Madras every Subdivisional first-class 
Magistrate has been invested with the powers under this Chapter Feri SI George Gazette, IS?-!, p 1136 In 
the United Provinces, all Magistrates of the first class who are or have been officiating as Joint Magistrates and 
also all Assistant Commissioners of the first doss have been similarly empowered.— 1838, p 93 

As to jxiwcrs of Magistrates in (1) Upper Burma, see/4r Upper Burma Crumnal Justue Regulation V 
of 1892, Sch. s. V , (2) m Bntish Baluchistan see Brttnh Batuektstan Cnminat Juiltee Regulation VIII of 1896, 
Sch. s V 

3. Sommarj procedarc net applicable to PresIdcDcy Maglitratu —The provisions of this Chapter do 
not apply to tnals before Presidency Magistrates, Rataala! 839. But all oflences under the CoUon Duties Act 
XII of 1896, are, by virtue of s 2 Q of that Act, triable summarily by a Presidency Magistrate, the special fonn 
of procedure prescribed by that Act. not being affected by the Code The procedure of Presidency Mapstrates 
IS regulated by s 36Z 

A, Proceedings of Magistrates not empowered void.— If any Mapstrate, not being empowered by Ijvv 
in that behalf, tnes a case sumnunly , his proceeding shall be void. S 530, cL (y). See Note 9 under s. 15 

S latpeetloB of reglttera of summary trial.— Distnet Magistrates should satisfy tbemselv es from tune 
to time that the Uvv regarding summary tnals ts properly observed and especially that Magistrates do not exceed 
their junsdiction— a duty which may most conveniently be performed by an occasional and not infrequent 
examination of the registers of summary unis IVUkins, 113 

6. Trial summary only In respect of record.— A summary trial is summary only m respect of the 
record of its proceedings and not in respect of the proceeding themselves which should be as complete and as 
carefully conducted as if they were recorded at length. — C P Cr Ctr, Part 11, N’o 23 

7. Framlflg of charge if necessary— misjoinder of charges.— It does not follow that because a case is 
tried summanly a charge is not necessary Noiormal charge need be drawn up, but the accused must be 
called upon to answer to the particulars of the offence charged, whether the proceedings be summary or 
otherwise The oRence complained of must be so speahed as to give the accused notice of what is charged 
against him The same rules ol law as apply to charges in warrant-cases must apply to the particulars set out 
in s. 263 in a summary record. It cannot be said that in a summary trial misjoinder of charges can be made 
without remedy, 16 C. W. N. 696 =: 13 Cr Im J. 221. 

S. Formalities of this Chapter mast be ttrlcUy observed.— It is absolutely necessary that Magistrates 
who act under the provisions ol this Chapter should most strictly observe the scanty formalities which it 
provides, 22 W. B. 23. Where the Magistrate fails to ask the aomsed bis plea, or fails to record such plea, if 
any, the conviction is bad, 9C. W. N.76. Where the procedure is of a summary nature, the lengUi and 
carefulness of the record and decision does not take it out of that category, 24 W. R. 66. 

9, Nature of procedare adopted, to appear on the face of the record —Whenever the procedure of 
summary trial is ob<%rved, it must clearly appear on the face of the conviction that the case was dealt with as 
one of those vihich come under the purview oi this section. In cases of theft, the real value of the property 
alleged to be stolen should be stated, 20 W. R. 17. 

10. JnrisdieUon determined by the nature of complaint— In a case where the accused were first 
charged under s. 395 I P C, and the proceedings were first conducted under this Chapter, but dunng the 
progress of the case the diarge under s. 393 was lost sight of, and the accused were charged under s. 143, 1 P C. 
for being members of an unlawful assembly Held, that as the compbmt was on a charge of dacoity unde 
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s 395, the Magistnte had no jurisdiction to try the case summarily but should have inquired into it in a regular 
manner, 21 W. R. 89. Whether a case is triable summarily of not, must be determined by the complaint, not b> 
an estimate formed by the Magistrate ^ , of the prapeny which the accused is charged w ith having stolen), 
after evidence has been recorded and sudi estimate cannot retrospectively warrant a mode of trial whicli was 
ongimlly illegal, 25 W.B. 19. Whether a case is to be tned summarily or not must be determined by 
complained of and not by tke offence proved In 38 0. 87 it was held that the facts stated in the petition al 
complaint as well as the sworn statements ol the complainant must be taken into consideration in deteritni»'ig 
whether a case is tnable summarily Where accused were charged with two separate oRences ot theft under 
s. 379 m which the value ol the property stolen did not exceed Rs 60, held that it was a case within s. 260 (1) (d)> 
21A. luJ 276 next Note 

11. Magistrate acts wUheut jurisdiction in reducing a grave offence into a minor offence so as to 
try It summarily.— Where the complaint disclosed certain senous offences not mable summarily, but the 
Magistnie in examining the complainant recorded only certain statements and issued processes charging the 
accused with certain minor offences summarily tnnble and thereupon the accused were summarily tried and 
convicted Held, diat the conviction must be quashed as the Magistrate acted without jurisdiction, fh® 
offences complained of were not summarily triable and the examination of the complainant which was not 
properly recorded did not show that the offence complained of had not been committed, 29 C. 409. Similarly* 
where the complaiHantlaidacomplaititunders.a92 I P C (robbery withviolence), and the Magistrate summarily 
tried and convicted the accused for an offence under s 323, I P C , the conviction was set aside and re trial 
ordered on die ground that the Magistrate was not under dusseaion competent to try the case summmty, 2 lP*b. 
11.19(17, So, too a ffrst*class Magistrate cannot give himself jurisdiction to try an offence under s 2lj.,I 1 C»by 
treating It as an offence under s. 182 , 1 P C , Ratanlal 670. Where a complaint ismadeunder 8 452,1 P 
there is nothing in the cefiip!«in«Rt*s exanmatiowon oath rejustify tJie Magistrate thinking that an offence uhder 
s 451 was commuted, the ^{aglSlrate acts withouijustification in trying the case under this chapter, 6 Bor. U> !• 
137 •• 14 Cf L J. 462 See also 5 C W. K. 252. Tlie offence charged in a complaint was one under s. 325, 1 P C., 
and nil the facts alleged therein and the evidence, including n medical certiffcate sought to be adduced, went 
to show that grievous hurt was actually caused. The uying Magistrate, however, ueatiug the offence as one 
under 323 tneditinasummnrywny Held that in the absence oi any reason recorded by the Mngisttnte 
why be irenled the offence as one under s 313 and tned it m a summary way, or of a statement by him that he 
discredited my oi the dleguions in the coniplamf, he was not justified in trying the ense in a summary way, 4 nd 
convicting the accused under s. 323 Ratanlal 988. Similarly, where iht offence charged in the oornpldint 
on whidi process was issued w ts noting and the examiiniion of the coniphinvnt was to the effect that 17 of fs 
persons nuicked and beat him and the Magistrate tried the case summarily //eld thvt as on examination of 
the complainant there was no reason to believe that the complaint was exaggerated or false and process wa^ 
issued the Magistrate was bound to proceed nnd regulate his proceedings at thetiivl, as lonhe offence madeup 
oS the facts comphined of and not reduced Jl so as to give him jurisdiction to try the case summarily, 5 C. W N* 

110 Hut where a complaint alleged an offence under s. 189, i P C and it was clenr from the complvmt ind 
\he^woTnsta\tmenvol\hecomplavnanldvA\befcvcV»statedow\y wttvawwted to Aivofftnce under s IRS I T C 
Held thvl the Magistnte had jurisdiction to try the case summarily, S6 C.67 where 29 C. 409 is explained. 

12 Improper to trjr snnimsrily by arWtrarUy redoclng valae of property stolen,— Where the accii'-®d 
wvs charged VMth having stolen a box worth anms 8 and rupees 60 in cash contained therein, held, ihii th'i 
Magistrate had no authority, witliout Liking evidence as to the value of the box, to throw it out of consideriiion 
and thusissume jurisdiction to try the case summarily Suchevidence should have been taken in the sime w *y 
as die evidence upon the merits of the case, and is the Magistrate failed to do tins his proceeiJings were n/lra 
vtre: 22 V. 11.63 bince a tenant is entitled to exclusive possession of die whole produce nil » is diud«<' 
under s.71 olBcng T Act, his complaint against landlord for theft for having ait jiaddy worth Rs 88 md car 
ned U iw ay cannot be tried under this section as die value ol the property in such i ca^e must be reg irdcd ‘s 
Rs. LS ind nut R&. 44 to which the tenant wasrnuded underthe act 20 C. W. M. 1212 » 1 ^ J. 220 ea t7 Cf* 

L, J. 473. 

IS. UagUtrate not to mb'Stato nature of offence with a view to speedy disposal — IVhcre.icIiargfh^ 
wrongful confinement (s. 342 t I’ C ) wis substantiated against cerliin prisoners and thcMrgistratc treital ih® 

CV-*. as one ol tit.lawml assembly (s. 143 I V C, with the object of disj'osing of ft summirily held llnl th' 
viigisir-it** was II, n in trying die c-tve<ununanly,34 17.R 21 and 46. Offences should be truly described 

*»<1 n n mltig^ied merely (or Ute j urpose o( fntrodnang n dlR«.n.nt lunsdicdon ora lower scale of of punbhmei’t 
In a, , ijlnj. tl c suinmiry mode of j,rocsr<lurcr 5 P. R. 1888 
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14. U&^lttrftte CKBOot iplit op a charge to at to ^Ive himieU Jarisdlctlea.— The powers conferred 
upon Magisintcs bj tins Chapter not to have been intended to give them the power of altering a charge 
brought against .an accused person so as to bring the case witliin its provision, but when a charge of a senous 
offence (s. 457 I P C), one which the Magistrate is not competent to inquire into summarily, is preferred, it is 
the plain dut> of the Magistrate to appl> the procedure presenbed for such cases, and either to convict, or 
acquit or commit for trial the person implicated. The procedure under this Chapter is to be followed only 
when an offence is plainly and dircctl> one of those specified in this section, 22 W. R. 29; 2S W. R. 31 
S C. W. N. 252 ; alio 2 C. L. R. 374 { conha see 8 N.*W. P. H. C. R. 234 But when a Magistrate ascertains that the 
facts whidi are alleged to have taken place disclose only an offence tnable summarily, he can dispose of such 
case summan1>, and the mere tact that a compliinant enumerates sections of the Penal Code relating to 
offences not tnable summanly does not affect the junsdiction of the Magistrate, unless the facts of which he 
leall} complains disclose such offences, 18 C.7lSt 1 Bom. L. R 6S3. The Bombay High Court in 13 B. 502 
and the 'ladras High Court*ln 24 M. 675 have on revision refused to set aside proceedings of a Magistrate as 
without junsdiaion. in whidi he had convicted a person wilhm his junsdiction, although the evidence showed 
the commission of an offence tnable only by the Court of Sessioa See also 2 M. L. T. 495 = 7 Cr. L. J< 215. 

15. Splitting np permissible only when lome of the component parti nnbelleTable.— No Magistrate 
IS entitled to split up an offence into its component parts for the purpose of giving himself the summary junsdic- 
tion. If a charge of an offence not tnable summanly is laid and sworn to the Magistrate must proceed with 
the case accordinglj, unless he is at the outset in a position to show from the deposition of the complainant that 
the circumstances of aggravation arc really mere exaggeration and not to be believed. Therefore, a Magistrate 
when be has before him a iverson charged widi having been armed with a dead'y weapon, while a member of 
an unlawful assembly, is not at liberty to disregard that p.irt of the charge which charges the prisoner with 
having been armed with a deadly weapon, and so to give himseli junsdiction to try the case summanly and 
then by iiiificting a sentence of impnsonment not exceeding three months, to depnve the pnsooer of ins right 
OtappeaI,4C.lS«>3CL.R.44} also 1 C. L.R.434;2 C.L. R. 374 , 27 C. 933; 11 C.236 ; 23 W.B. 19.31 W.R.B9: 
5 C. W. N.372, 8 C. W. H. 231 Dutiiduniig inquiry under ss 147 and 324, 1 P C, the Magistrate after hearing 
evidence, « ol opinion that an offence under s 323, *.#, one tnable summanly, is cotnmmed.heniay adopt 
thesumm-aiy procedure. 22 U. 439 which dur^n/r trom 4 C. 18. .S^^also 26 C. V. N. 831. 

16. Proeedare when lemmsrj offences charged with other offences.— Where an accused person is 
diarged with offences, one of which is tnable summaril), and the other not so tnable, it is not open to a 
^lagistrate to discard the latter cliarge and to proceed to try the case summarily, 11 C. 236 The facts that tlie 
^faglstrate had junsdiction over both offences, and the accused is not prejudiced by being tried onlj for the lesser 
offence, does not meet the objection that the prejudice lies in the different procedure which dispenses with a 
formal record of the evidence and a formal judgment and abndges the pnvilege of appeal, 5 P. R. 1888 

17. Complaint Incladiog charge not summarDy triable, does not necessarily oast sammary Jorisdlc- 
tion.— The mere circumstances ot a complaint charging an accused person with offences not summanly tnable 
along with other offences so tnable, would not necessarly oust the summary junsdiction of a Alagistrate under 
this sectioa Whether a complaint affords sufficient grounds f« a summary tnal, or requires a trial according 
to the ordinary procedure, must be left in a great measure to the discretion of the Magistrate, ^exerased with 
dure care according to judicial methods w ith reference to the arcumstances of each case Per Mahmood, J m 
10 A. 53. 

18 Offences triable niarntx^lj.— {a) Utdtr Bengal Abiart Act— {a) An offence under s. 49 of Bengal 
Abkar% Act XXI of 1858, can be tried summanly by a Magistrate under this section , the confiscation provided 
for by s 49 is merely a consequence ot the conviction, not fomiing part of the punishment for the offence, 

3 a 366 (F B ) = 1 C. L R 442 overruling 22 W. R. 43 aud 23 W. R. 33. 

(i) Cotton Duties Act 11 of 1896— All offences against Co/Taa ^«Arr ^r/(No Hof 1896) may be tried 
summanly by a Distnct Magistrate or Presidency Magistrate « Magistrate ol the first class. These offences are 
mentioned in s 23 of the said Act. and s. 26 of Act II of IB96. 

(c) Offences under Municipal Acts, eg —Proceedings before a Magistrate for the recovery of Munici 
pal cesses and taxes, under s 84 of Bombay Act M €>f 1873 as amended by Bombay Act II of 1884, is a enmmat 
prosecution, and must be conducted m the manner presenbed by this Chapter, 17 B 731. 

{d) The Indian Patlwn^s Act \\C31 1890, s. 121,1902 A. V.N. 24. ' 
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[e) Indian Fortsl Act, 1878 —See S 65 of Act VH of 1878 

(/) Indian Companies Act, 1882— That the Directore of a Joint Stock Company did not file 
the bahnce sheet with the Registrar of Joint Stock Companies An offence under s 74 of Act Vl of 
1882 ma> be tried summarily, 35 A. 173, 

{g) Mischief combined mlh theft— h charge of misdiief, even if combined with theit, is tnable 
summarily under this section 23 W. R. 5. 

(A) Criminal trespass and mischief —K person may be tried summarily for aiminal trespass and 
mischief, unless there is a bona fide claim of right depriting the Magistrate of jurisdiction, 10 C. 408 foUounng 
21 W. R, 33. 

(r) Stamp Act — All offence under s. 75 (a) for failure to grant a receipt for money paid, though 
demanded, Weir 1. 906. 

19. Offences not triable Bummarily — (a) Where there is a previous conviction — The offence of theft 

under s. 379, s. 380 or s 38l , I P C , when combined with a charge a previous conviction of an offence punish 
able under Chap XVII 1 P C , is not triable summarily, Weir II, 324; 1 Bur. B. R. 386. {J)\ Charge of an illegal 
demand of toll under Act \ III of 18S1, 22 W. R.76. {c) Maintenance casei under s. 488, 20 C. 351; 24 W. E 61. 
(<1) Breach (f contract by artificers — The inquiry to be made under s. 2 of Act XIII of Ybb^^punishment for 
breach of contract by artificer, Se ) is not an inquiry into an offence as defined m this Code which may be tried 
summarily, 4 U. 234 ; 20 M. 235 at p, 233 ; 16 B. 868 J 27 C 131 ; S3 B. 22 and 33 B. 23 ; 6 S. L. R. 165 j 14 Cr. L. J. 256 ; 
5P.R. 1912«- ISCr. 1<.J. 194 contra see H 281. ^rralso^C. W. N. 201 and 2SS where it was 

thnt the breach ts notan offence (r) Offences under the Press Act—'It\t offence of keeping printing press, 
without making the declaration preaaibed by $ 4 of Act XXV of 1867 cannot be tried summarily, 9 P.B.1889> 
t/) a /a/jef/iurgr —The trial of a complainant for an offence under s 211,1 P C, In a summaiy man* 

ner IS altogether improper and open to serious objection The proper course is for the Magistrate to institute 
proceedings for an offence under s 211, I P C orto grant sanction under s 195 on an application by the 
accused, 28 C. 251. (/) Theft oj property : alued at more than Rs 50 23 W. E 65 ; 20 W. R. 17 and 23 W. E 19 ; 
liK.L.R. 190. 1 ^) Opium Act, WZ.i 9— An offence under s. dot this act being punishable with one year’s 
rigorous imprisonmentcannot be tried summarily, 4 Bar.lfcT. 271^13 Cr. L.J. 58. (») Cb/tfr /i/7i«/ — This is 
a serious offence and ought not to be tried summarily. 6 S L. R 101 a 13 Cr. L J. 780. 

10-A. District Magistrate and Justice of the Peace in Bangalore cannot try Enropean British labjeet 
lummarlly,— G O No 6bO/2B, dated i 9 ih March, 1912 whicli regulates tlie powers of Justices of the Peace 
beyond Bntish India m regard to Europenn British subjects does not confer power of try ing European British 
subjects summarily on Justices of the Pence A Inal of an Curopenn British subject summarily is therefore 
illegal 16 Cr. L. J. 773 (M.). 

20. Under what elrenraftacces •nramary trial aitdeslraWo though legal — There are many cases in 
which though the summary procedure is strictly legal, u Is inappropriate, and should therefore not be employed, 
such are 

^o) cases which are pnma /icrr likely in the event of a conviction lo call for more 5e\ere punishment 
linn can be awarded on summary trial as castsof'cattk theft and cases against prcMously coiivicied offenders , 

(^) cases which are pftma facie likely to be long and complicated , 

(c) cases arising out of disputes is to title , 

iff) CTses m which, for any particulir reaxMi, it isdesirabh that there sJiouId l»e a full record of ifie 
CMdcnct for tutuie le ttence, as ca»cs iii which Government servants of any rank are concerned ns accused 
I>enon3 — C P Cr Or , J art II fi'o 27 

1,1] Goiemment servants— Summary procednre tliough legal is most in'ipproprnte In Ciscs in whi^ 
Government scrvanis. no matter what their nnk, nre concerned as accused persons 18 P, W.E1911 * IBIP.L. 

1911 »» 12 Cr. I.. J. I*X Thus, where a case IS complicated and a conviction lilt) entail further senous conse* 
(luences ns for in&tance. where the clnrge isuiiders 202,1 P C, against a person wlio Is a Falandar fiuiumt, 
■umniary tntl Is not ihe proredure which n Magistnte, in lih discretion, should un*, RatanUl 778 and 781 
SimlUrly, where a Held Constilile of r«>lice of ntany ycMis* service was cltarged with criminal Intimidation with 
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a \nett to pre\eni n person from giving evidence agninst serious offenders and Uie District Magistrale.tned the 
case under this section, held, that the Magistnte did not exercise a sound discretion in trying the case sum- 
manlj and depnving the accused of the privilege of an appeal, 8 U. 396. 

(ii) Compitcaled caus —Where a great deal of correspondence has to be gone into and the case is by 
no means of a simple diameter it Is not advisable to try the case summarily, 36 A. 173. A hlagistrate errS 
adopting a sumnwry procedure in case involving the deasion of questions of title and production of documcn* 
tarj evidence espeaally when such a procedure has the effect of practically preventing either party from 
prosecuting the case on appeal, IS Cr, L. J. 771 (Sindh) 

(mi) XntU lasting long lime — (rir (vrCits)*! juMmnry— Where a case of theft(s. 379, 1 P C)w^3S 
tried summarily, but the proceedings lasted from the 20th March to |2th June, and in the course thereof a local 
inquiry had to be made, and where the value of property stolen was above K$ 50, held, that this was not a case 
which should have been tried summarily, Ind. Jer., Hov. 1891, p.707( 1891 A. W, N. 183{ dissented/romi^ 
1892 A. W. N. 30. Summary tnal implies speedy disposal of a case which can be tried and disposed of at once 
See also 83 W. R. 69. 

(M'} Deaf and dumb aeeuted—h deaf and dumb man ought nottobetned summarily, Bern. L.R. 619^ 
«Cr.L.J. Wi. 

21. Impropriety of tnmmary trial where the Magistrate takes cegnixanee on his own presenal 
knowledge.— The holding of a summary tnal upon inadequate materials by a Magistrate who was himself a prtn* 
cipal witness, and without allowing the accused time to consider their defence and the passing of a non-appe^b 
able sentence is illegal, 3C. V. H. 34L fn another case where the petitioner was convicted of an offence 
under s. 6 of Act XI of 1890, the conviction being based on the trying Magistrates own observation of the con 
dition of certain houses belonging to the petitioner and on no other evidence. Held, that the conviction was 
illegal and that the omission to follow the ptocedure laid down in ss. 190 (r) and 191 cannot be cured by s. 537 
and that the brevity permitted in a summary tnal does not mean that there should be no tnal at all or that an 
accused can be heavily fined nt a .Magistrate’s disaetlon on a personal knowledge, notwithstanding that the law 
gives the accused the ngbt of demanding that the case should be tned by another Court, 1909 P. L.R.3lB2Cr. 
L. J. 187. A Distnet Magistrate in a private conversation with bis assistant and the Police Superintendent learnt 
that some persons were committing acts which m their opinion endangered the safety of a large public embank* 
ment. He directed some inquiry to be made, and followed up that order by personally vislung the place next 
morning, and found that they had cut away a portion of the embankment for the purix)»e of erecting a house and 
extending a mango garden, and thereby committed mischief under s. 425, 1 P C He tned them summarily and 
sentenced them to two months' ngorous imprisonment each. Held, that as it did not appear that any iaforma- 
tion was laid by any person against the accused, and that as the case was commenced without complaint and 
at the instance of Uie Magistrate himself, he should not have dealt penally with the case and considenng the 
important nature of the case according to the Magistrates own view he should not have acted under the 
summary procedure, 24 W. B 69 See also 1900 P. L. R. 52, where the Punjab Chief Court interfered with the 
severe sentence of 8 Uays ngorous imprisonment awarded on a summary trial by a Cantonment Magistrate for 
a triv lal ofience A Deputy Magistrate being also the Chairman ol a Municipality, without issuing process or 
making a record ol proceedings or dismounting irom a pony on which he was nding, convicted and hned an 
inhabitant ofn town, who admitted that he had raised the level of a road within the limits of the Municipality 
which was considered by the klagistrate to amount to die offence of causing an obstruction in a public way 
Held.riif: MngisUales procedure was illegal, and the conviction should be set aside 15 M. 83, presumably 
because he could not have kept the record contemplated by s 263 while riding on a puny 

22. Record must show that charge was eapialned to the accaied.— All Magistrates trying cases under 
Chapter XX must be careful not only to state the charge to the accused, but to explain it to him. The record 
must show that this has been done and must give ihe answer as nearly as possible in the words used, 

1 Bar., S. R. 594 

23 Nature of ro'hearlng onder sab-iecttoo (3).— The reheinng must be de novo, as the proceedings 
hitherto are void under s. aSO (^) 23 W R 3. 

24. Compensation is awardable In inmmary trials.— The provisions of s. 2a0 are applicable to 
summons-cases tned summanly, 11 U. 142. 

29. Interpretation of cL (a)— Clauses (5) to (4) (of s. 200 of Act X of I8S2) being precisely expressed 
are rxrt to be governed by cL (a) but may be given tbeir full effect Ratanlal 600. 



^8 


THE C0J3E OF CFUtlHAI. PROCfiDURE 


fChap xxn. 

26/ ReylsJottz—When the record docs not dton that any evidence was taken toprovethe ingredients 
of the offence charged die High Court has power toset aside the conviction even in a suramarj trial, 35 A 136 
Inthtsoasf* vtwas A^A/that a convicUonunder s IE8, I P C coidd not be set aside as it was not proved that 
Ihe order o/ the pubJicservant was duly promulgated 

r 

Pow er to Invest 261. The Local Government may confer on an> BencJi o^ Magis- 
w^vesied^ vv??h^te1s mveated with the powers of a Magistrate of the second or third class 

power power to trj summarily all or any of the following offences — 

(o) offences against the Indian Penal Code sections 277, 278, 279, 285, 286 289, 290 
292 293 294 323 334 S3B 341 352 426 447 and 504,^ 

(Aj offences against Municipal Acts and the conservancy clauses of Police Acts which 
are punishable onlv with fine or with imprisonment for a term not exceeding one month " with or 
without fine t 

(c) abetment of an\ of the foregoing 

(</) an attempt to commit any ol the foregoing offences when such attempt is an offence 
NoUSir-l Section 277--Fouling the V atet of a public spring as reservoir S78— Voluntanlv 
\he dimosphere so as to make it noxious to the health ol the neighbourhood STft^RashdnvingrorTidiBgona 
public way 2a3~\eg!igent conduct with respect to anj fire or combustible irntter 388— NegUgent conduct 
with respect to anj e-iplosive substance. 289— Negligence with respect to an) ammal 298— Commission of 1 
public nuisance 292— Sate etc of obscene books 293—HaMng in possession obscene books for saP or 
exhibitioa 294— Smging obscene songs to the annoyance of others 823— Voluntarily causing hurt 33*— 
Vofuntanl) causing hurt on grave \WQvocailon. 338— Rashly or negligently endangering fiumm life or the 
personal safety of others. 341— tVrongful restrasnt 333— Using cnminal force otherwise than on gnie 
provocation 426— Mischief W — Criminal trespass 

2 Conservancy classes o( Police Acts — As to conservancy clauses, see t/ia Genfrai fijitcf ^ct V of 
l86l 9 34 and s. 6> ol the Bombay Police Act Vo IV of 1890 OiTences under ? S8 of Mairat Pohee Act 
(ss 3 and 4 of Air Thb/nj Alvira/rcer /4c/) are within Che cogmzince of a Dench of Migistrates coming under 
cL (5)01 this section iZV 1*2 

A. OflencesaBeath^tMagistratesmay tty.— A Beiwdv oi Magistrates cannot try any offence except 
1hose mentioned in s 260 aod this section, 21 W lUlJjPaM They caunot take proceedings ejg'^lot seeunfy 
la keep the peace j 

4 Sammary powers of Benches In Maittsw,— In 'ladras -vny Dench of Magistrates exercising powers 
of ihe fitsl orsecoiid class has been empowered to a«:t under this section PurtSt Georfe 1891 F* ^ 

p 279 

262. trials under this Chapter the procedure prescribed for suiwmonircascs 

Procedure lor sum followed in sv>inrnons<at>es and the procedure ^prescribed for 

mens »nil wamm warrant-cases shilJ be followed m warrart-c.nses except as iiereinafttr 
cases -ifiphcabte. mentioned 

I-imii ol imprison (2) No sentence ol inposonment lor a tenn exceetling three mottdts 

shill be pa&sed tn the case of any conviction under this Chapter 

Kotts.— f Proeedoreiniotnniary trial of warrant caias — To n warrant-case tried summ 
tuli s about w atTant'Cis\.s -vpivl) under this section, la svwJi "V ca^ though a fomvvt durge need not be ir mei 
the ^vcused person cannot l« called ddilor) jf he delays to name fvis witnesses until he his fitwd the evu eiKo 
for the prosecution and found that the Migisttatfc considers die evidence a substauttsl li-isis far cluugnifc 

him BatufalTCS in w-imm-case tried summanly the MiBistnte ought to grant nnadywrument if desir« 

byibc iccused toerwble him lo sumnaon tlte witnesses for tbedelcncc under s. 357 untess the 'ippUcsmon i 
jTw 1»- i r purpoNfs ol \«.sai»on or deh) or for dcteiung the endso{)ust)Cv #1/ B ft. 26 *“ 9 Cr. t, 5BS. 

2. AppeaL— An ipjicil hesuiulers 407 from a coovi^iort by n Deiidi of MagLtnteS itiveslvd wUh 
•vrcoi, J or (hUdel »vs po\t, rs 9 M 38. but not from i Bench Hilhfir<l-chss powers 9 C. 99 

>. vot kr An XI lit ( If i ' 
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3. Hijh Conrt c&n enhtnce Bentence Bp to two yeort. — When an accused has been suminanly tn^d 
the High Court as a Revision Court can enhance the sentence up to two years *^,the limit to which a first 
cla<« or Presidency Magistrate can pass sentence, Bom. H.C.Cr. RbL, 80th Jaly, 1833 (F.B ). 

I. Limit of Imprisonment In snmmary trials.— A sentence of six months' rigorous imprisonment in a 
summary trial is illegal as no sentence exceeding three months can be passed in such trials, when an adequate 
'entence cannot be passed, the case ought not to be tned summarily 4 L. B R. 833 = 9 Cr. L. J. 23. 

8. Limit of three months appllcthble to eabstantiYe sentence only,— The limit of three months 
mentioned in the last para applies only to substantive sentences of imprisonment and not cases where 
simple impnsonment is ordered as a process for enforcement of fine, 6 A. 61. 

6 . Bolltary conflnemenL— It is not illegal to impose solitary confinement as a part of the sentence in a 
case tned summarily The section does not interfere with a Courts power to order solitary impnsonment 
under s. 73 I P C, or wiihsimilar jwwers givenbys 32 6A.83. 

7. Seenrity for keeping the peace.— Magistrate trying summarily is competent to require secunty for 
keeping the peace under s. 106, 1686 A. W. N. 181. 

8. Fine of any amonnt may be imposed.— There is nothing m Chapter XMI which limits the amount 
of fine that may be imposed in a summary tnal, 83 A, 173. 

' 263 . In cases where no appeal lies, the Magistrate or Bench of 

Records in cases JIamstrates need not record the evidence of the witnesses or frame a formal 
where there is no *> . , .... . . , . . — 

appeal charge, but he or the> shall enter in such form as the Local Government 

may direct the following particulars — 

(a) the senal number , 

(d) the date of the commission of the offence , 

(c) the date of the report or complaint , 

the name of the complainant (if an>), 

(e) the name, parentage and residence of the accused , 

(/) the offence complained of and the offence (if any} proved, and m cases coming 
under clause (d), clause (^), clause (/) or clause (ff) of sub-section (1 ) of section 260 the value of 
<he property in respect of which the offence has been committed 

the plea of the accused and his examination (if any) 

(A) the finding and m the case of a conviction a bnef statement of the reasons therefor , 
(j) the sentence or other final order, and 
(7) the date on which the proceedings terminated 

Scope of the section —Sections 263 and 353 oi the Cr Pro Code must be read together If th^ 
Magistrate IS unable at the commencement of the trial to determine whether the proper sentence to be passed 
should be an appealable one or not he must make a memorandum of the substance of the evidence of each 
witness as his examination proceeds But if he can at this stage determine that the sentence will be, in any 
event non-appealable he need not record the evidence It ho«e\cr, he aauilly does so the notes of the 
evidence form part of the record of the case and cannot be destroyed by him. W iiere a Magistrate destroyed 
such record the High Court being unable to form an opinion of the propriety of the conviction set It 
aside, <8 C218 

Hotes. 1. Record must he explicit about the nature of the offence and its ingredients.— The 

accused has a tight to be intormed of the precise nature trf the oSence with which he is charged. The record 
should stale the offence clearly and distinctly and should be complete in all particulars 1882 A. W. N. 59. A bare 
reference to the section of the Penal Code is not suBiaent. In a summary trial of a summons^ase the Magistrate 
must be careful not only to state the charge to the accused, but to txpiain it to him, 1 Bar. B. R. 594. The faas 
found by the Magistrate must show what oSeiicehas been committed by the accused, 3 C. W.J(.381; 7P.IL 
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1887 j 5 P. R, 1839. Where after a summary tnal the petitioner was coot icted of being in possession of a bundle 
of clothes and there was no evidence to show he had any guilty knowledge, the conviction was quashed on the 
ground that the proceedings did not disclose any offence against the petitioner Further, it was htld that 
the Magistrates record m summary trial however bnef, must show the necessary ingredients of the offence 
charged. It is not necessary even where an appeal he^ for a record of evidence to be made, but under s 264, 
the substance of the evidence must be embodied in the judgment as well as the particulars referred to in that 
section, 3 L. B. B 3^2 Cr.L. J. 37S. Where m sucha case the record omitted to show what account if any the 
accused at the time of his arrest gave of himself and no reason was given for considering such amount to be 
unsatisnctory, the conviction was set aside, 12 Cp. t. 280 (Bop.). 

2. Becopd must be anfficlently «act and sofflclenlly foil to enable the Judges of the Reyislonal Coort 
to say whether the law has been compiled with op not on the points to be recorded.— The three things required 
under this section to be recorded, (i) the offence charged, («) the offence, if any, proved, and (i»i) the 
reasons for convicting must be recorded and recorded in such a way as to enable the Court of Revision to 
say yes or no from wiihm the four corners of the record itseff whether the offence charged is an offence m point 
of law ind whether the reasons for conviction .nre good and sufficient reasons, 10 C. W. lf.79=s3C.L. J.MSo 
3 Cr. L. J. 178 ; Ratanlal 778. 

3. Brief Pcasons for conviction should he recorded — Although a Magistrate is not required to record 

anj evidence, he should m recording his reasons for the amviction, state them, so that the High Court, 
on revision, miy judge whether there were suffiaent materials before him to support the conviction. Where 
they were not so slated, the High Court, on motion, set aside the conviction, 6 C. 879 Jollowed m 18B.97i 
3 C. W. N. 231 i 6 C. V. N. 40 : a S. L. B. 3 j 1899 A. W. H. 81 j 10 A, L. J. 251 13 Cr. L. J. 708. •• A Magistrate may 

be very well satisfied in his own mind of the guilt of a person who has been brought before him , but what he 
should do, and w h'lt we must take care he does, is to leave upon records some bnei but intelhgible reasons lor 
the conclusions at which he has amved, so that our supenntendence of his proceedings may not be 
defeated "’-Per StraioUT, J , in 1883 A. W. K. Ill ; 1683 A. W. K. 213 ; 1888 A. W. M IBS > 7 P. R. 1M9 \ 21 A. 189 \ 
16 0. C. 837 - 14 Cp. L. J. 594 Sit 31 a 983 j 3 L. B, R. 8. *1 think it distinctly desirable Uiat Magistrates should 
set out under the column , reserved for the purpose so mudi of the reasons that have influenced them 
as to satisfy the accused that ihe Magistrate has considered each of the ingredients necessary in law for the 
conviction to which the Magistrate has proceeded and that, while this should be recorded with brevity, the 
brevity should not be such as to tend to obscurity There is no question m my mind trom the language used by 
the Legislature that the intention was that tn case ol this kind the procedure should be summary and the 
record should cuntam the barest particulars I am therefore not prepared, if i find compliance with these 
requisites, to interfere and to lay down that facts and re-asons should be set out atsudt lengUias to make the 
Court of Revision more or less a Court of Appeal so far as fvets are concerned. The Uw Intended the procedure 
to be summary, and it js not for this Court to lay down otherw ise than the law has directed ' Knox, J , 

21 A. 189 at p. 191 1 9 S. L R. 89 » 16 Cr. L. J. 713, Note 8 to s 260 5irp, however, 46 Id. 253. 

But in 26 Bom L. R. 1236 it is held tlist the mere omission to comply with Uie provisions of cl (5) of 
s 2b3 on the part ol a Dench of Magistrates, amounts to an Irregularity which can oe cured under s 537, especi 
ally where the case is a non-appealable one and there is clear evidence justifying the conviction. 

4. Record In appealable cases. — In case where no appeal lies, a Magistrate is bound to record a brief 
slatenieni of his reasons jor convicting the accused 8 C. 193. But he need not record the evidence of wiinesses 
to justify his orikr, 1903 A. W. H. 143 = 3 Cp. L. J. 338, where 27 a 450 is duhn^uiihed. But where a Magistrate 
of the first class passes \ sentence of impnsoniMcot lor one month and fine, his order is appealable He cannot, 
ihertfore. in such .a case make up his record m the manner presented by this section, 3 C. li. R. 8H« 

4-A. Record la appealable cates.— Section 253 of the Code applies to cases hi which no appeal lies and 
exempts the Magistrate from framing a formal charge in such cases But there is no exemption iii a case tried 
summanl) iii wfneh an apjx’alablc sentence is passed, 37 C. W.K.923. 


8. Refntal to hear evidenee la UUgal-'Recerding evldenee U not aano a» hearing evldeBee.-*Tlns 
section does not cxciisc a Magistrate from hearing the evidence of all w itnesses It excuses him from recoialing 
>e evidence of any oi the witneues But it is an elementary point that recording evidence Is not the same as 
'canng evidence In at] cnnilnal ca.vra, if the accused denies the charge, the complaiaant and such witnesses 
I'l t ^ examined and ihe ^se must be decided upon the cilpct of their evidence an order 

- «1 not m-vle wiu«3nt he tring evidence offered by the complainant is clearly illegal, 89 C. 931. 
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S. Ombiloo may be remedied iabteqneBtlT«~An omission b) a Magistrate to comply with the require* 
tnentsof cL (A) of this section, in i case In which no appeal lies may, in some cases, be remedied at a subsequent 
I>enod, S C. L. R. 37S. Rut where no reasons are given It was recently held sn 9 C. W. N. 75 that the defect 
cannot be cured by the explanation of the Magistrate sent to the High Court in pursuance of a rule issued on 
him, 26 Rem. L. R. 1336 ; but see 46 H. 333. 

7. Aecnsed most be examined and plea recorded.— *niere must be examination of the accused under 
S.342 mall warrant-cases. S 263 does not give the Magistrate discretion whether he will examine the accused or 
not. The words • if any ■ do notapplyto warrant-cases, 41 C. 743. Where a Magistrate altogether omitted to 
record tlie plea of the nccased, the conviction was set aside, 9 C. W. N. 76. 

8. When depoilifon maybe proved by oral evidence.— In a summary tnal the Magistrate need not 
record the evidence and where no obligation is laid upon tlie Judge or presiding officer to reduce depositions or 
statements tow nling, they nuy be proved by persons who heard them made in order to establish the fact that 
tliey were made, RatanUl S34. 

9. Record mnit be written by Magistrate —The record in non-appealable cases must be written by the 
Magistrate. He is not authonzed, in sudi cases, to depute that duty to a cleric nor to affix his signature to the 
record or judgment by a stamp, 6 H.396 { 8 k. 293. 

264* (1) In every case tned summarily bv a Magistrate or Bench in which an appeal 

j j lies, such Magistrate or Bench shall, before passing sentence record a 

able cases judgment embody mg the substance of the evidence and also the particulars 

mentioned m section 263 

(2) Such judgment shall be the only record m cases coming within this section 

Rotes.— 1. Conteau of Jad^raent In appealable eases.— The judgment required to be drawn up in 
appealable eases under this section is to contain particulars mentioned m s 263, and something more, ms, 
the substance of the evidence oii which Uk conviction was held. Cut it i> not to be entered in the J^egisUr ej 
vofMippeahble eases, and is evidently intended to be In a separate fonn so that, when necessary, it may be 
submitted to the Court of Ajipeal, li'tlhiis, 113 A judgment which does not satisfy these particulars is liable to 
be set aside, Batanlal 725. The substance of the evidence i> a matter quite distinct from the facts which may 
be considered as proved by the evidence It should also be recorded m such a way that tlie court of Appeal 
will be able to form an opinion whether the evidence is sufficient to support a conviaion. When the record 
does not fulfil these requirements a conviction cannot lie properly upheld on appeal 4 b.B. R 838*9 Lt L. J.93* 

2. Practice of matUatlog registers b hIgMy objectionable aod Illegal— In appealable cases a 
Magistrate should not make the record required by this section as an entry m the register prescribed by s. 233 
and then on the Apjielhle Coun calling for the record of the trial, cut out and send , up the portion of the 
register containing this entry The praaice of mutilating offiaal registers is open to the gravest objection and 
IS stnedy prohibited There is no wanant for rt mHw, WtJitns 113 

3. General sabstance of evldenco lafScIenC — A Magistrate is not bound to record the substance of 
e\ ery sepinte deposition but to state generally what is the substance of the witness s evidence 25 W. R. 6 

4. Appellate Court mast qaaih conviction If evldenea not laffleienk— Uhen a Sessions Judge on 
appeal is unable, even with the aid of tlie Magistrates finding to form an independent opinion as to the 
guilt of the prisoners, and when the evidence wbtdi came before him is not suffiaem to satisfy him reasonably 
that die prisoners were rightly convicted held that he ought to have acquitted tliem, 11 B. L. R 33*20 W.R. 13; 
contra see 1 A. 680. Ihere, under similar circumstances it was Ar/^that the Court should not hwe quashed the 
conv iction merely by reason of such defect, but it it found impossible to dispose of the appeal because of such 
defects, it should have required the Magistrate to repairthe same by recording a judgment m which the substance 
ot the evidence should be fully embodied, and, if necessary, reexamining the uimessesfor that purpose to have 
ordered re-tnal with that view As to when a re tnalis to be ordered, see 3 P.R.187f. See s. 537 inserted for 
the first time m the 1682 Code alter the Rulings above 

5. Judgment molt be wrlttenby Magistrate *nd not by clerk.— The ‘judgment in appealable cases 
must be written by the Magistrate He is not authonxed to depute that duty to a clerk, nor to affix his 
signature to the record or judgment by a stamp, 6 K. 396, 
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6 Record to be n&de ap before passing sentence. — The record should be tnade up at the titne of the 
trjal and not at its close from memory or from some rough note i5 M 83. 

265 . (1) Records made under sectton 263 and judgments recorded under section 2t>4 
^ shall be written by the presiding officer, cither m English or m the language 
rewrd'and^ju^menL Court or, if the Court to which to such presiding officer is immediately 

subordinate so directs in such officer s mother tongue. 

(2) The Local Government may authorize any Bench of Magistrates empou ered to trj 

offences summanly to prepare the aforesaid record or judgment bj means of 
au^onzed to^toiploy officer appointed in this behalf by the Court to which such Bench is 
clerk. immediately subordinate, and the record or judgment so prepared shall be 

signed by each member of such Bench present taking part m the proceedings 

(3) If no such authonzation be given, the record prepared by a member of the Bench 
and signed as aforesaid shall be the proper record 

(4) If the Bench differ m opinion any dissenDent member may ivnte a separate 

judgment 

Note —A separate judgment may be recorded even though the senietice be unappealable 


CHAPTER XXIH 

Of Trials before High Courts and Courts op Session 
H otel.— 1 ipplicttlOB of Chapte* to tftali Qnder CnimBlaal L»w Aoendnieat AcL— The proi isionsof 
this Chapter are npphcable to the Inals held under the /ndtan Cnmnallaw jitnendmftil y1et\lV of 1608 See 
S H ^2) — Whenholiingatnalunders.it the speoM Bench shall apply the proMSions of Chap XXUI uuh 
such mc^if cations as may *ippear necessary to adopt those provisions to the case of a trial before the High 
Court without a jury But s U (l) of that Act lays down that the pros isions of the Code shall not apiilj to 
proceedings thereunder in so far as they are inconsistent with the special procedure prescnbed m that Act. 

2 Application to Courts of Cession la Bermn and Balnchblao — As toLourts of Session ln(l) Upper 
Burma lee Reg V of 1892 Schedule s. 2 but as to Europenn British subjects see s. 22 li and in{21 British 
Baluchistan rreReg VIII 011896 Schedule, s. 3 


A — Prelimtnary 


Bned. 


266 . In this Chapter except m sections 276 and 307 and Diapter XVIII the expression 
‘ High Court meins a High Court of Judicature established 
High Court de Indian High Courts Act 1861,* (or the Government of Ind i 

Act 191*i) and includes » (the Courts of the Jiidiaal Commissioners of t k 
Central Provinces Oiidh and Sind and) ^ i x such other Courts is thti 

Govtrnor Gcner il in Counal maj b) notification in the Ga'^itte of Indta declire to be Hign 
Courts for the purposes of this Chapter • (and of Chapter Will) 


Note.— 5i'<*4 {^) IS to the meaning of Htgh Court when used in this Code elsewhere than in 
Clapicr The wordMn brickets were submitted for the words Conrtof the Kecorder of Hongoon >y 
I outr Burma Courts AetV\ ^ 4? ind fir«t Schedule 


I The «( 

S fh^. . 
I Tl.f«. * 
« Th« .. 



orl^ibeeiUl .hml «.r« on)llte4 Ojr • > kM Seh of the Ameful n» Art 1*11 (XIH of l*l*l 
ktO s.r.lne* I.J by .. I and R< b of the Amepd nc Ae* I* • (Xlil of I* *1 

ib..«l— n I1WTV4 by krtXltellfll 
lb. h f ou tuflh* I unjkb «rr* r*pe%U I Sy \ct X\ til ot It • 

(VCI et of I w»r Hurma an4 w*e.i.pM|.d h. Art M or >«|S 
I asd &(«>.« Art X> 111 at l»M 
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267. All trials under Uus Chapter before a High Court slnll be oy jurj , and 
nownthsLmding anj thing herein conwined, in all criminal cases transferred to 
C<^rt^io be * ^^*5^ Court under this Ccxlc or under the Letters Patent of any High 

Court established under the Indian High Court Act, 1861, =■ (or the Govern- 
ment of India Act, 1915), the trial maj , t{ the High Court so directs, be by jury. 


Motes.- 1. Trial la case transferred to Hiilh CoarL— Where, under s 526 or s -(49, a case is transferred 
for Inal betore the High Court in its orginat cnminal jurisdiction and no order under tins section is made to 
the contrary the tnal shill be with the aid of assessors, if that is the mode of trial in the Court from which the 
case IS transierred 

2. Mo Jury in trials under the Indian Criminal Law Araendmeet Act, XI? of 1903.— It is enacted h> 
the said Act, is. 1 1 (2) th it no trial under that Act l>efore Uie Speaal Rench of the High Court shall be by jury 
See Appendix XII 


Trials before Court 
of Session to be by 
jur^ or with assessors 


268. All trials before a Court of Session shall be either by jury, or 
with the aid of assessors. 


Notes.— 1. Trial la Sessions Coart ordfaarlly with assessors. — Under this section in the absence of any 
notification under s 269 a tnal in a Court of Session must be with the aid of assessors IB P. R. 18SS. 

2. Distinction between trial by Jnry and trial with assessors.— A tnal by jury or with the aid of 
as«essors begins only when the charge has been read and the accused claims to be tned, IS B. SK. See also 25 
B. 691} 21 A. 106 and 32 M.220. In auial by jury, the jury is the real tribunal and is aided by the Judge and in 
certain matters directed by the Judge Whereas ma trial with the aid of assessors the Judge isthesoletnbunal 
aided by each of two assessors Though assessors do not form tnetniers of the Court, >’et it is mandatory that a 
tnal with the aid of assessors should commence with at least two assessors and at least one assessor must attend 
the in'll throughout and gi%e his opinion The jur> form a tnbunal or body with a foreman and the verdict is 
the verdict of the bod) and when there is no unanimit) among the members of tlie body, tlie opinion of the 
majont) prev.vils as the verdia of the bod) Rut m the case of a invl with the aid of assessors, tlie assessors do 
not form a body and each acts and expresses his opinion individually, and the Judge is to invite the opinion of 
each separatel) and record it. The Judge is the sole Judge of law and fact and the responsibility of the decision 
rests sole!) with him, though in the deasion of the case he is expected to take into consideration the opinion of 
cadi assessor Per Uhashvam Avvasgvr, J in 2t M. 523 at p. 536. While the individual opinion of each 
aasessor IS taken the individual opinions of the member of a jury are never intended to be disclosed, 36 H. 533. 
S e also 13 A. 337 and 6 C W. M. 715. 

(0 Difference i« procedure —The law m'lkes no distinction as to the procedure at the trial between 
d trial by a jury and one with the aid of assessors, except as to the summing up m the case of the former, and 
the manner in which the verdict in the former and the opinion of the assessors in the I'ltter are respectively 
Uken,53 B.423. 

(*0 Judges postiion therein — In a tnal by jury, the Sessions Judge is exactly in the same position as 
the jury in dealing with the evidence properly given before him and he is bound to confine his attention solely 
to that evidence, 27 C. 295. In a tnal with assessors, iIk assessors are, no doubt to assist the Judge but they 
hav e no power to appreciate the evidence so as to bind tlie Judge The opinion of the assessor must have, no 
doubt, regard paid to It but after all It IS the Judge who has to decide the cose on the facts as well as law His 
IS the final responsibility, 14 Bom. L. R. 710 = 1 Bom. Cr. C. 159 = 13 Cr. L. J. 677. 

3. Evidence ought not to be taken In the absence of Juor and assessors.— When evidence is taken 
alter discharging assessors, it is recorded coram non jttdtce, %.e . before a tribunal which has no authonty to 
re<»rd it and conviction based upon such evidence will be reversed, 15 A. 136 ; 7 Bom. L. R. 978. Section 537 
does not cover such an irregulaniy In onlj one instmce is a Court of Session authorized to record evidence 
m the absence of jury or assessors, and that is when additional evidence is called for by the Appellate Court 
under s. 428 see 43 A. 225. 


*Tbe «ordi snj Sevrr* or th( CoTrroociit of India Art ISIS,” wrr* [oMrird bjr Act XIII of ISIS 
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269. (1) The Local Go\erQment coay» ^ ^ 

Local Govemcieut order m the Ojffiaai Gazette direct that the tnal of all offences or of 
ma>^der trials before Particular class of offences, before any Court of Session, shall be by 

Osurt of Session to be jury in any district, and may, with the like sanction, revoke or alter 

order 

(2} The Local Government, by like order, may also declare that, in the case of an> 
district m which the tnal of any offence is to be by jurj, the trial of such oSences shall, if the Judge, 
on application made to him or of his own motion, so directs, be by jurors summoned from a special 
;ur) list, and may revoke or .liter such order 

f3) When the accused is charged at the same trial with several offences of which some 
are and some are not triable by jury, he shall be tried b> jury for such of those offences as are 
triable by jury, and by the Court of Sessions, with the aid of the jurors as assessors for such oi 
them as are not triable by jury 

Notes.— 1. Trial ot £aropeaa Brltiah awbject — As regards European British subjects, this section 
must be read subject to the pro\ isions ot s 451 

2. Interfereaee with rl£ht trial by jary U not ultra virta of the Indian Legislature.— TJie 

so far as it interferes with the mode of tnal by jury is not ultra tnres under the proviso to s 22 of the ludiaa 

Counah <4f/(24and2S yte c 6^) Emperor v Karttk Chundra Eutl followed y Ameer fChatty^ P* 

F. 382 and 439 approxed 37 C. 467 at pp. 4SS .and 316-517. 

3. Partleaiar classea of offences. '' 'i " ' 

notified that whereas by orders previously 

juty in the TinneveJiy district and that i * ‘ ' 

stood committed tor tnal and others might thereafter be similarly committed m connection therewitl], the 
Governor itvCounctlwith the previous sanction of the GovemonGeneral mCouncil directed under this section 
that the previous orders be revoked as regards the persons referred to and that such persons should be tneo 
with the aid ot assessors and not by jury Certain persons having been so med for offences under ss. 148, 454. 
585 ind 323 I P C were convicted and sentenced and on appeal it was contended that the class of o^tncts 
reieired to m this section must be ascertained according to some classification recognized by tlie I egisfature— 
such as IS found in the PenaJ or Procedure Codes, e^: , offences against the Slate, against the person, etc., or 

baiivble offences.cogtitaable offences etc. hela that there was no reason shown for putting this narrow ojiistruci 

alow ow the words ‘ class of ofleuces ' But offences might be classified according to the persons who com 
mitlcd them, »e, the offenders or according to the person or property against whom or which the 
are committed or in regard to the particular occasion in oonnection with whicJi they are corotnitted. 
fact oi offences having been committed by old offenders or members of criminal tribes, or against women ^ 
against pubhc property would afford reasonable ground for a classification and so viowM offences 
with an outbrenk directed against a certain section of the community and that hence, the offences conne 
with the particular outbreak had been rightly treated as a ' elms of offences" that it was competent to le 
Madras Government to revoke the previous notification so far as it related to that class, 23 K. 632. 

4k pFoeedBve at a trial where some of fbe chai^ca are triable by J«*y and *otne wfth **'|,*^j*J****.,me 
-.-Tlie accused were tried by a jury for anoffence unders. 395 I P C, and by the Judge with the aid of the > 
juror as assessors for offences under ss. 396 and 397, 1 P C Exception was taken to the conduct ot w . . 
that the accused were prejudiced by the simultaneous disposal of a chirge triable by a jury and of <m^e 

with the aid of assessors /fr/rf the trial of all the offetioes charged togedicr is coniempiated by s i )• • 

L 3.717 fU.) A Sessions Judge tried by jury, an accused on two charges— one of vvhich was and tie o er 
not tnaiiie jury, and dissenting from the verdict of the jury referred the wholecase to the High Cou^ 
ttut he should have first recorded the opinion of the jtuy as assessor regarding the charge not triable > J 
and ihv. High Court could treat iht verdict on the latter cha^e as v did, NataDlai 680. Again, vvhefu Rt a ri 
b> jury lor offetvx under s. 397 5 p C. and with the aid of assessors for on under •>. SOI, I P C t le 

aveuved were an)mtir<] of thest* offences tnit the Judge convicted the accused of the offence of Wuving « 
b) admi.efous weapon under s 321 I J* C nldiout «.nuinng the jury as as!>«ssors to give dieir opmW« 
wtUi r.-(.^encrii>etnos,n.l re<-orUmR aucli opmloii w required s 309 J/e/d, that the conviction h 1» bi u, 

I Th. •nk «s» ,, Courw'I »w»ooil»i#<l fcr Art XJCXllItcflti® 
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Welf !1| 831. In 9 Bom. L. R. 1057 = 6 Cr. L. J.236, the accused uere tried by the Judge with jury on charges, 
under ss. 304 and 325 of the Penal Code The jury found the accused guilty with respect to the chnrge under 
S.325 with this \erdict the Judge disngreed, and he referred the case to the High Court under s 307 //Jr/rf, that 
the case should be sent back to the Judge who tried It, with a direction, that he should pass orders and dispose 
ol It as in a case tned by him with the aid o! assessors on the minor charges against the accused, under s 325 
In 22 M. IS the accused was charged with dacoity {s 395— jury case) and murder in dacoity(s 396— assessors 
case) and it appeared from a perusal of the preliminary register that the accused were either guilty under s. 396, 
I P. C, or not guilty at all, but the accused were nexertheless tried by the Sessions Judge and a jury and on the 
jury finding the accused not guilty of dacoity the Sessions Judge disagreeing with the verdict referred the case ■ 
to the High Court , held, that the procedure adopted by the Judge was wrong and that he should haie tried the 
accused with the aid of asseesors. See also 23 M.tSl; (1911) 2 U. V.B. 19T <=12 Cr.L.3.433. 

5. AH the members of the Jury are to be coastUnted aueisort aad tbelr opiaion taVen.— \\here the 
accused were tried at one trial for two olTences, one of which alone was triable by jury and the Sessions Judge 
after taking the verdict ot the jury on tint charge, took the opinion of two of the jurors onlj as assessors on the 
other charge and convicted the accused on both the charges. Held, that the conviclion on the latter charge 
must be set aside as the Sessions Judge was bound under sub-sec (3) of this section to take the opinion of 
all the jurors as assessors and that his failure to do so cannot be treated as mere omission or irregulariu curable 
under s. 537, 26 H. 898. The accused were charged under s 39S, I P C, an offence tnable by jurj and also 
with offences under s 147, I P C, and other sections triable by a Judge with the aid of assessors and were 
jointly tned , fivegentlemen were selected to form a jury and twoof them were chosen to help as assessors. In 
respect of the latter offences the Judge diffenng from the two assessors convicted them of noting , held, that the 
Judge was bound to constitute all ihe members of the jury as assessors from trying the non jury offences and the 
Judge not having done so, the conviction was tllegal.26. ll.S98/o//o:&'^d, 21 H. h- 3. 820 b 10 U. h, T.22 b 12 O. 
L.J.2S9. also 13M.426. 

6. Trial with atieasora of a Jery caae may be valid if no ebJectloD taken.— When a jurj case was 
tned wltii assessors and no objection was taken at the tnai, held on appeal that the omission to take the 
objection at the trial before the Court of Session was fatal to the contentioa Section 536 (2) applied, 28 U. 632. 

7. Trial by Jary of ease triable with (he aid of ataeasm is legal and valid.— When an offence triable 
with the aid of assessors is tned by jury such a mai u a legal and valid tnai see s 636, I C. !«. R. 409. Unless 
the accused intervenes before the verdict is delivered and gets the procedure applicable to trial with the aid 
ot assessors enforced, he cannot be heard to complain, 33 B. <23. See also 25 C. 559 , 9 U. 42 ; 3 C. 765. In these 
OSes It was Ar/i/, that a Sessions Judge after he has erroneously taken the verdict of the jury on a charge of an 
offence not tnable by jury but with the assistance of assessors cannot correct his mistake by treating the verdict 
as opinion delivered by assessors. .S'^/23 B 696; iBoni.Ij.R. 114, 26 U. 243 , 6M L.3. 1 Ib26U.243 (footnote). 
In such a case, an appeal lies only on a matter of law and not on a matter of fact 29 B. 680 (F.B ) followed in 
33B. 422. Dutsrr 24 W. R.18 -ind 30 j 3 C.76S, 26 M 243(^cr Benson. J }and 13H.626; 27 Bom.C R 1416. 

8. Offence triable by jery— (n) BeogaL — Trial by jury his been extended to Uie distnct of 24 I’ur 
gannas Hooghly, Ourdwan, hloorshidabad, Nnddeili, Patna ind Dacca in the case of offences under Chapter 
VIII, XI, XVI, XVll, XVill, ColeuUa CoxelU,Zl^ March, 1893, and to offences under Chapter XX, I P C, 
abetments of and attempts to commit such offences. Xbid March, 1895 Trial by jury has been extended to 
the distncts ot Chittagong, Mymensing Rajashain and Jessore m the cise of offences abovemenuoned.— 
Calcutta Caietie, 19lh April 1897 

(6) Madras.— Tnai by jury is extended to all Courts of Sessions in the Madras Presidency, except 
those in the Agencies of Ganjam, Godavan and Vizagapatam to the following offences under the I PC, 
55.379,380,382,392— 393,397— 402,411,412,414,451— 459and 461 G O of 20 lh March, 1883, Fort St. George 
CtfzziKr, Part I, p 110. It is also extended to attempt to oomnut and abetments of offences under the above- 
mentioned sections of the IP Cm all the districts, c-xcept those abovemenuoned. Ibid, G O, 28th 
September, 1894, Fort St George Gazette, 1894, Pin I, p |l»j 

(r) Bombay.- Tnai by jury has been extended to the distncts of Thana, Belgaum, Surat and Karachi 
Oty, m case of all offences punishable with death, transportation for life or impnsonment of ten years, while in 
Ahmedabad distnct only offences punishable with death shall be tned by jury In Poona distnct all offences 
for whicli under Chapter V III or XI or XII or XXI or XXIIIorunderany of the said Chapters takenm conn ec tion 
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with & 75, 1 P c the piini^hmetn an irdable i<5 deatb transpOnlion for life or impnsonment for a period of ten 
years or upwards and Uso aJMbetmems or attempts to aimmtnny of the offences above described are to be 
tried oj jurj 

(<f) United Provinces and Ondh— Tnal by jury is extended to Allahabad, Benares and Lucknow in 
the case of the following offences under the Indian Pern! Oxle —0 ) Kidnapping and abduction— Sections 3SJ 
to fboth inclusive) J72 and 373 1 P C (2) Rape— S«:tton 37S (3) Theft—bections 379 380 SSlanciaS”, 
14) Robbery and d^coity— Sections 392 to 39a (bodi mdusive) 397 398 399 and -tOl (5; Criminal misappropru 
tion— bections 403 and 404 (t.) Receiving Stolen property— SecUoiis4Il to 4l4 (both inclusive), (7) Mischief— 
bectiuiis 42o to 432 (both inclu-jive) 4d4 435 ^36 and 440 (8) House trespass— Sections 448 450 to 462 {both 
inclusive) {9) Offences rthling to marriage— Secttons493 to498(bodnndu5ive) (tO) Abetmentsof aodtttempB 
tu comittu any ol the abovemetuioned offences— Oapters ind Will of the Indian i’eiial Code 

(«) Barma -Tnal by jury his been e\tendcd to Rangoon town district of the Pegu division and 
the Muulmem sub-division ot the Amherst district See Burma Gc'ette, 1900 Part f p 32t for notification 
issued lor the Tenassenm Division 

{/) Assam —bee fsi i« GazetU I903 fart II p I70 for ilie notification for the Assam \ life)’ 
Sessions Court 

ot Session^w^^b^^u 270. In every tnal bdore a Court of Session the prosecution shall 

ducted by Pubhv Pro- be conducted by a Public Prosecutor 

secutor 


Rotes— t Public Pfosccatop— For definition sees Hi), ft is highly undesirable for the proaeaitiwi 
lit SessionsCouri to be coudiiaed by ofhcersof Police, 13 W. B 18 See Chap XKXVHI for other provisions 
dealing with Public f rosecinor>. , 

2 PeilUuaof private pleader esgaged by party —II any private persoiunstrucbs a pleader to prosecaie 
Its iny court my person lU a cn»e of winch the I ublic Prosecutor has charge the Public Prosecutorsh^lf cofiduct 
the pTOTeciition ind the pleader so instructed shall act therein under his directions— Session 493 ' The \ ubhe 
I r iseciitor m ly k il hiniset yi thv, services ot the pie ider engaged by me complunant, II B H C B 102 and 
the -.pecial aiiihoTii vtio he fJiairici Mngis.lntfc ts not necessary 23 W R 1* 

3. OisissloD lathe appoistmeot of Bnbho Prosecator — This section cau only be reasonably convtructed 
is director)* The ibaenceoriPublic Irosecutorin i panicular case belore a Sessions Court whether by revscii 
of m omission on the p»rt ot the oovernment or of the district Magistrate is it most in irregulariiy which is 
cipiblc Ol being cured b> s. a37 33 P R.18S7 

4 Private Pro*ccatoe cawaat coadaei PtesecutWa — In v criiwuval prosecution on indictment die 
prosecutor h-is no right to ddtvss the jury or to co iduct the prosecution A V Bnce 2 fi and Aid 695 > B ' 
Gumey 11 Cox 414 


JJ — Covimencetnent of Proceedings 

CommeitTOiietii ui 2?!. U 1 When the Court lb read> to commince the trial, the accused 

uial . shall appear or be brought before it, and the cliargc shall be rtid o 

Court and explained to him md he shall be asktd whether he is guilty of the off'-nce ‘diirg orj 

claims to be tried ' 


Ilea o! giiiUy 


(f) If tlie acoised plods gudty, the plei slnii be recorded, and he 
may bt convicted thereoo. 


Notes —1 C«nrt to be earefal to Me tb«t the cherge he* Men fiUly expUhied — s 3t5 lor ^ 
vtilurewhen accused doe-- nut understand proceedings. When atnigning m accused person . 

rettmng I is plei the Court s.J»ou5d be cwrt-hi! lo insure tJie exphintion of the charge m i su i 

esplidi t enahlc the ixuvxt to uiidersnii 1 ttionHighly the inture of the charge whidi he Is a 
1 ileal a C.828I W*lp Il,M6 and 339; S Bom JL, R, «39 Simply rtntliiig out the charge to the “ 

n noi siirtidcnt, I ui ii umst be ei^plainevl to him ^^here tic datge is not cxplalfted the conviction w 
1 mM »^i -sicclillj il in M oi wl il lor tile B K SI See »bo 18 A L. J 441 
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3. The record tnsit ihew that charge has haea read erer and etplalnad and plea taken. — The record 
must contain the ustnl entry as to the charge being read over to the accused and as to his plea, though'' the 
absence of same will not aRect the xahdlty of the trial if it is referred to fit the judgment, M H C Ref trial 17 
ofl906.31 Cr.L.J.410. 

S. Effect of not recording plea.— If the accused pleads guift>, the plea should be recorded. Where no 
such plea appears on the record, the com '■tion is bad, and must be set aside and a new trial ordered on the 
charge fl H. L. T. 75 $ 5 A. L. J. 157 -> 1908 A. N 84 

4. Accsted'i statement to he recorded In the language conveyed to the Court —It is not necessary 
that the statement of the accused made in *i foreign language should be taken down in the words of that Ian 
guage. The language in which It IS con\e>ed to IheCourt ^ the interpreter is the language in which it should 
be recorded, 5 C. 826. 

5. Accused mnst state his plea by his own month. — The accused should plead bv his own mouth and 
not through his counsel or pleader, 19 Yl. R. 42. No pleader can be called upon to plead on behalf of his client 
‘ guiU> ' or “ not guilt) ' and it Is improper fora Magistrate toact on such plea, 6 Bom. L. R. 881. ,SVeNote 2 
under s 25S 

6. Admbstona by pleader appointed by Court not binding on aeenied. — Admissions made by a pleader 
appointed by Court to help the accused in bis defence are not binding on him. The position of a pleader so 
appointed to defend a prisoner accused of murder is not the s.ame as that of a pleader appointed by the accused, 
2 Bom. L.R.7S1. 

7. A confessional statement at the close of a trial Is not a plea of guilty.— After a pnsoner has claimed 
to be tned, all the evidence, whether the statement of witnesses or admission of the prisoner, should be laid 
before the jury Such an admission made at the end of a mails not a plea of guilty upon whidi a Sessions Judge 
could record a finding without taking a verdict of the jury. Weir II, S34 $ 7 Bom. L R. 781. 

6 The accused should never be called npon to plead In the alternativo but separately upon each head 
of charge.— The accused, was charged with the ofience of culpable homicide not amounting to murder 
or in the alternatne with the offence ol grtevoas hurv On the charges being read over to the accused, 
h pleaded guilty to the second head of the charge only, vtt, tliat of causing grievous hurt The Sessions 
Jud^e accepting this plea sentenced him //c/d, that the accused should never be called to plead in the 
alternative, but separately to each of the heads of charge, Ratanlal 327. See also 10 B. 124 

9. Flea of guilty must be distinct admission of each and every fact necessary to constitute the 
offence charged.— Unless the accused distinctly admits each and every fact necessary to constitute the offence, 
and unless the Judge himself finds on the admissions made that the ofience charged is legally established, he 
should take the evidence and come to a decision thereon Where il appeared that the accused had admitted 
tliroughout that he beat deceased (his wife) and that she died but it appeared open to question whether he 
admitted the existence of any connection between the beating and the death, or of any intention to cause such 
bodily injury as was likel) to cause death //e/d, that the conviction on the plea of guilty of culpable homicide 
not amounting to murder could not be sustained. Weir 11,336. If an accused pleads guilty, the Court ought to 
satisfy itself that he confesses the full offence charged in the indictment, v Go/a/han, C. C. A. 11 Cr. Ap R. 79. 

A pnsoner pleaded guilty to an indictment charging him in first count with stealing horses and in 
the second count with receiving the horses knowing them to have been stolea On being asked whether he 
had anything to say why sentence should not be passed upon him he said that he was guilty of taking the horses 
not knowing that they were stolea He was then sentenced — //e/d, that the plea of 'guilty was wrongly 
entered and all proceedings at the trial consequent on that plea were bad , that a plea of ' not guilty ’ must be 
entered and the case must go backfor triaL Rex v Ing/eson, (1915) 1 K. B. 512 

10. Plea of gnllty most be noeqnlvocal and properly takea— A pnsoner charged under s. 211, 1 P.C. 
with having brought a false diarge with intent to injure, by accusing A of having caused the death of a person 
under s. 304 A, I F C, stated at the mal that the onginal complaint made by him was false, and that he made 
It unthinkingly The Sessions Judge treated this statement as a plea of guilty, and convict^ him. No record 
of the pnSoner's plea appeared on the proceedings, nor did it appear that the charge had been explained as well 
as read to the pnsoner, and the Judge consider^ that the onginal complaint did not amount to a false charge 
of an offence under s. 304-A //e/d, that the conviction was bad, 7C.96s8CL.R. 47L In where an 

accused person when called upon to plead to a dia^ before a Court of Session, instead of pleading guilty, 
42 
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makes 3 long jrambUng statemect more or less a(hrmiut^g)}ilt,it ^vQuldbe much safer if the Judge recorded a 
formal plea ol *• not guilty ” and proceeded to try the case In the'ordjuary way, recording the e\idence. 1908 A. 

K. 54 isB 5 A. Xi. IST es? Cr. £»• J. S9S, Set also Notes 1 ) and 12 below 

li. statement cC accused mast be taken a« a vhele* — It is not the dut) oi the Sessions Judge at the 
time of recording the plea to decide whether ^nj Statement whidr accompanies it. is true orfalse— anj sudj 
statement must be regarded as explanatory oi the pi«. Batanlal 532. Id 11 C. *10, an accused pereon in .snswcr 
to a charge of murder stated that he had killed hts wife, but that he had done so in consequence of his having 
discovered her man .ict oi adulien on the previous dry that sudi a statemcot did not amount to a pfea 

of guilt> on the dnrge, and that « was the duty ot the Court to tr> whether the provocation, therein disclosed 
was sufhaemli grave and sudden to reduce the offence Also where the prisoner admitted that he had 
accompanied the dacoits for n short distance, but that he had turned back almost immediately and had had 
nothini, to do with the dacoiiy that afterwards look place, ar^ did not know that such an offence vras liJ 
contemplation. Met, that the statement does not amount to a plea ofgmlO,7 ST. it 39- llTieje a person 
accused of murder acknowledged having struck his vtcUm but repudiated the inteutton to murder, and the 
Sessions Judge accepted this acknowledgment as plea of gurhj, and omitted to record any further evidence 
held that the judge was bound to accept the sialcmcnt of the accused as 3 whole if it was taken as a confession 
at ill 25 W R. 23, 14 B 554. A pnsoner stated before the committiog Magistrate that be committed the 
homicide with which he was chirged because Cif his body being then possessed by the goddess Waisubat 
BeJore the Court oi Session though he pleaded guilty, he informed the Judge in reply to the first question put 
to him that he committed the homicide because he was subjea to epilepbc fits. H/Id, on appeal that the 
pnsoner could not be held to have pleaded guilty and could not therefore be convicted on that plc^, 
Kataafa) 633. When a |wi«oner pleads gciliy.'but goes on to say that he did not commit the offence 
wind! he is charged, the plea is really one of tfuiffy, U W- R. 5i See also Note 4 to s. 255 

18. Cede axhaastlte u to ‘ pleadlag ’—pie* of • not gaflty ’ not recogolred by the Cod,e.-Ss. 271 asirf 
272 contain all that is necessary as to pleading and there is no need to supf^ement th«f comwts by a reference 
to Miy other •^stem of judicature The accused can plead guiltj under 8.271, be can dum to be tried or he can 
refuse to plead which IS taken to be same as cfannjng to betned. The pleaof 'notgoilty* Isthusoneaot 
tecognUed b) die Code This is intentional and designed to get nd of a great mass of English law relating to 
cnroiBBl pleading iti* open to the accu^ to make any answerto an mdicrmeni except gui/tyoraclaini 
to be tried 4tC.1072. 

13. Vbere a plea ef tfaQly li apoa s »pect8e ch*rge,coaxlcUOB npea aaotbei' charge U bad la law.— 
WTiere an accused person pleads guilty to the specific offence wnth which he is cliarged, he cannot, on sucli 
plea, be convicted of an offence other than that speoficany charged, Weir II, 333 (1881). Thus where an 
accused person was charged with the offence of murder and the charge was not proved, but the Court 
coovlcted her of the offence of concealment of birth which tt considered was admitted by her in her examiti> 
tioa bj the Court it was held, that such convvction was illegaL A charge of concealment of birth shouW 
hive been Iraraed and the accused tned thereon, Ratuilal 356. Again, where an accused person pleaded 
guilty to the charge of culpable homicide not amououog to murder, bm the Sessions Judge, having regard to 
the evidence before the commiiang Magistrate, coitvieted him of grievous hart instead of culpable homicide 
net Brnounung to minder on his own plea It was held, that the Sessions Judge should have tned the case 
It was illegal W convict the accused of an offence ol whidi he did not plead gutlq and for which he was 
tned, Ratanlsd 413. 

14. Fle» ot gaOty of the offence «1 warder b notnatacleat to estahUah offence ot eslpaWe bemlcW# 
sot amonailsg to taarder. — Where accused bos p2e.ided gmltytoa charge of murder, conviction oi cut{» e 
homicide not amounting to murder is illegal, 9 S. L, B. 38 tO Cr. L. 5. W’here diere is dear 

case of murder, a Sessions Judge cannot legally, without trying the ease, accept a siarement „ * 

accused who is charged wtUi the offence of niurfer, as sufficient to establish his plea of guihy of the offenw 
of culpable homfdde not amounting to murdet on the ground of grave and sudden provocitioii, anti comirt 
»mi sentence him according!) for such offence on his own ptea. Rataidal 4f0 

tS. Trial does not end with the plea of gatity— DlKreUenary with Court to coatiaoe trial er 
plea,— ii t}>e Ju<ia.e doev not think fit to convitt the pnsoocf on the charge to whn* he has pleaded gm!t>, 

.iit tld proceevi lo iry Vnni atvi thereupon be will hate to take all the evidence in order to determine whether t 
j»jw »i,fi>rnifir<liheoffe»fe »o Which he had f^esided guilty or any other offence Midi which he is charged. 
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< B. L. R. App*- Cl. Thus there need not necessanly be a conviction on the plea. The Code draws a clear 
distinction between conviction and sentence, 8 B.89;7 A.i60., After .a plea of guilty a trial may be con 
Tinued to ascertain the actual p.art taken by the accused m older to assess the punishment, 33 A. 03. The 
tnal of an accased person does not necessarily end if he pleads guilty, but. evidence may be taken (especially 
in cases of murder), as if the plet had b«n one of not guilty and the case decided upon the whole of the 
eandence including the accused s plea. .\ trial does not stnclly end until the accii>ed has been either convicted 
or acquitted Of discharged, 33 U. 151. .S>ralsol»B 195] andlS C. W. N S92»^C.L J. 391 = lOCr. L J. 431} 
87 A. 347. 

16. In capital caiei, desirable not to assept plea of g silty.-'* It is not in accordance with the u»ual 
practice to accept a plea of guilty m ajease viiheie the natural sequence would be a sentence oi death.’ Where 
on a tnal for murder the accused was pul som* que»tioni in 'in^wer to which he said he hit the deceased and 
the Sessions Judge, treating the statement as ap)ea|of guilty convicted the accused of murder, it was 

(i) that it was not in accordance with the 
sequence would be a sentence of death 
without necessarily admitting that he c 

intention or a certain knowledge. 8 Bora. L. R. 243. In capital cases where there is any doubt as]to whether an 
accused person fully understands the meaning and effect of a plea of guilty it is adiisab'e for the Court to 
take evidence and not to convict solely on the plea of the accused, 19 A. 119. A plea of guilty should not be 
accepted in capital offences 54 P. R. 1905 ; 19 Bern. L. R. 355 ; 30 A. L. J. 320. 

17, Trial to be fall asd oomplete, where aecused not convletod on hfs plea,— In a trial by^ury the 

plea of the accused was recorded by the Judge as follows —'The accused makes a statement admitting the fact, 
but alleging provocation." Jurors were selected and after some adjournmsnt, one witness was examined for the 
defence and pleaders on both sides heard and the Judge in charging the jury observed ‘ the evidence for the 
accused avasso overwhelmingly strong that I had no hesitation in accepting his full statement of the facts 
gi\en by the accused m this Court ’ The jury returned a verdict of guilty and the accused was 

convicted. that there was no legal uial and that the conviction must be set aside li the 

Judge was of opinion that the plea of the accused was one of guilty, he ought to follow the proce 
dure laid down m this section, but if he decided that the plea did not amount to a plea of guilty, the 
tnal ought to have proceeded m the usual way under $.372 and the verdict of the jury ought to have been 
taken upon the evidence and noi upon the judges view oi the strength of the evidence, 6 Bara, L R, 672. 
Wherea prisoner had admitted before theCourt ofSession thathe had killed his wife no assessors were 
empanell^ At the end, however, of his confession he stated thathe was not m his right mind at the time 
The Judge therefore proceeded to record m*dical and other evidence on the point, and having corns to the 
conclusion that there was no reason to doibtfrom th» prisoner’s condu't either prior or subsequent to the 
murder, thatm committing the murder, he knew that he was doing a wrong act convicted the prisoner 
Held, that the plea, was, in effect one of not guilty and that the trial should not have proceeded 
without assessors and that it should be quashed, 5 H-W. P. S. C R 110. In another case the accused 
confessed having killed his wife and pleaded guilty at his tnal for murdT The Sessions Judge recorded 
bnefly the evidence of two prosecution witnesses to determine whether the offence committed was or was not 
<ulp3ble homicide amounting to murder He found the offence was murder and sentenced the accused to trans 
portation for life on the ground that the accused, without b»ing actually insane so as not to be aware of what 
he was doing, appears to be deadedly a man of weak intellect* On appeal it was urged that the accused was 
insane or at any rate incapable oi understanding the charge against him and the Chief Court accordingly set 
aside the conviction and ordered a re-tnal and an inquiry under s <53 SI P, R 1905 a 3 Or. L J. 8). 

18. Practice if plea not accepted —When a Judge decides to try a case m spite of the plea of guilty, it 

^ . ii f — ...» r » i» -J .1- .. . J ,5 directed to enter a plea of not guilty The 

J- le case IS meaningless unless he accepts it If on 

ecn the Crown and the pnsoner, which he had tu 
tiy.9C.L.J.8S.»10CF.L.J.329;Welrn,339 (1886) , 198.195; 23 A. 53; 13 C.W.H 89]«9 C.L J. 391^10 Cr. 
li. J. 484. The proper course to be adopted when an accused person who is tried with others pleads guilty Is 
either to convict him on his plea and remove him from the dock, in which case his trial would manifestl) be at 
an end so as to warrant his being called as a witness either for or agam»t any person who has been accuse 
along with him , or to allow the trial to go on as if the plea had been one of • not guilty ’ m which case the 
<Soes not end with the plea of guilty and therefo'e anj coiife:.sion made b> the person so pleading could 



660 THE CODE or CRIMIKAD PROCEDURE [Chap XXIir, 

into consideration tinders: 30 of A^against any other person who ivas being" jointiy fned 

with hint for the same offence, 23 M. 131. Btit if the plea of g:niJt} is accepted, the accused pleading guilty is not 
jointl) tned along with others and this confession cannot be taken into consideration against the others, 15 P. R. 
1911 = 13 Cr. L. J. 603. See also 11 P. R. 1900 j 37 A. 23T. 

19. It b Biifslr to peitpone coavlctioa on plea of gailtf solely irlth the vletr of aslog the coofesiioa 
against a co-accased.— It is unfair to deter the conviction of the accused solely with the view of having his 
confession considered against his oc^accused who have pleaded ‘ not guilt},' 23 A. 33. But it could not be 
properly fieiti, that the accused who confessed before a Magistrate and had pleaded guilty before the Sessions 
Court was under trial with the others, so as to make his confession admissible under s. 30, Indian £indence Act 
against them, IS B. 66 ; 19 B. 199 ; 4 C, 483 (P.B.) . 2 C W. H. 749 » 17 A. 324 } 22 A. 443 ; 7 M. 102 } 22 M. 491 and 
11 P. R. 1900. It IS against llie spirit of law to postpone the conviction so that the person who has pleaded 
guilty may tedinicall} be said to be tried jomDy for the same offence and thus create an opportunity for the 
purpose of allowing the statements he may have made lo be considered against the co-accused 30 A 640, 
IS C. W. N. 522 = 9 C. t J. 291 ^iOC L. J, 4S* i 12 A, L. J. 1239 = IS Cf. A. J. iffS. 

20. Teat for finding whether plea accepted nr ant.— The question whether an accused who plead> 
guilty was being loimly tried with the other accused who did not plead guilty, so that his evidence could be 
taken mto consideration against them under s. 30, fadtan Evidence Aci appears to depend upon whether tJie 
judge accepted the plea of guilty or not The test seems to be whether m fact, the trial proceeded as against 
the accused who had pleaded guilty as If he had not done so, rr, whether for instance he cross-examined or 
tvas given the opportunity of cross-examining the witness, whether he was examined himself (and inaase 
where there are assessors), whether their opinion was taken as to guilt, IT. B.R. (1913) 2od 0r,170«:14 Cr, L.I, 
666 The test IS wihether the Judgment discussed the guilt of the person pleading as an open question to be 
decided on the evidence on record 13 P. R.19ll>*i3Cr. L.4.605. 

21. Effect «( partUl plea of geUty.-^When a person is charged with Juving made two contradictor} 
Statements, he may plead guiUy of having falsely made one statement Here bodi statements may be false so 
that because the prisoner pleaded gmlty to one charge he should not of necessity be acquitted of the other 
Lcraktng at the special nature of such i^rges ihe prisonerought not lo be allowed to elect which statement he 
shall idmit to be false llie fact should be tried as under s 272 it is opiional with the Court to do so SW.R 6 
(Cr. Let). 

22. Where plea, In «ffe:t, is one of not gailtj, convictfon upon a coofesslao before the committing 
Magistrate Is bad.— A bessiyns Judge, after a pnsoncr upon liis inal has pleaded wiat in effect amounts to a 
plea of not guilty is not justified in convicting the pnsoner solely upon a coalession made before the commit 
ting Magistrate, 2 If- W. P H. C. B. 479. Some corroborative evidence is necessaiy to warrant the Court ot 
Session in acting upon a confession made before the commuting Magistrate but retracted at the trial 18S6 
A. W. N.21,23B S16 

23. Plea of guUty when no assessors —Where the accubcd pfeadi guilty, his conviction is valid, 
although tliere are no assessors 10 W. R. 43«s2B b R 23 (F.B) S W. R 31 (Cr. Let), but the plea must 
l>e recorded, 6 M. L T. 3t6. 

24. Form of proceedings lu trials before the Court ot Session seeS H C Cr Or,f 2B, tt'dims — d 

272* the accused refuses to, or does not, plead, or if he claims to 
be tried, the Court shall proceed to choose jurors or assessors as hereinafter 
directed and to try the case 

Provided tliat, subject to the right of objection liereinafter mcntioneil 
iJie same jury may try, or the same assessors iiny aid m the tnal of, as many 
accused persons succcssucly as the Court thinks he. 

Net *!.— 1 If tha accnied refoiei lo, or does not plead.— W hen Ihe accused person nukes no 
lo tti« ewiuiry wtieUier he {» guilty or Ins in> defence toioaLe it ^ouldbe ascertained whether he 1* obsiiiul*- J 
mut.* or ilumb ea i inCa/ioHie De\ If he be found to be Obstinately mule the plei of ‘ not guillj “ should W 
fe. .K led ar,.l the trial should proceed if fw. be foun I to be dumti ex itsttJtujne Dei an iiujulfy should 


Refusal to pleid or 
chlm to be ttied. 


Tnal by same jury 
or assesMjrs of several 
offenders in succes- 
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be made as to whether he is sane or insane or incapable of being tned. If found sane, a plea of ‘ not guilty ' 
shall be recorded, and the trial should proceed , but if found to be insane, the procedure laid down in 
Chap. XXXIV should be followed, Batanlal 19. 

S. Cemmeacement of trial —The actual trial does not begin until the charge has been read and the 
accused claims to be tried, IS B Sli ; 33 B.69i and H.saO (jrr Note S to s 2ot). If the accused refuses 
to plead or claims to be tned, the Court must proceed to try the case and where the tnal is not by jury, it must 
be conducted with the aid of two or more assessors as members of the Court, 3 B. L. B. 33 (F.B.). The accused 
person shall not be examined by the Sessions Judge tmmedxattly after he has been called upon to plead, if his 
plea be * not guilty,’ 3 Agra H. C. R. 35 

3. Where there U no evldaaee for proiecatloa Judge Ii hound to find not guilty.— In tnals before a 
Sessions Judge with assessors, when the pnsoner pleads not guilty and the Public prosecutor does not offer 
etidence in support of the charge the Judge ought to instnict the assessors that they are bound to find the 
pnsoner not guilty, 4 U. H. C B. Appx. XXXIX, ste also 18 W. R. 19. 

1. Jury cannot try two By the tanie jury may try ai many ccuety etc 

understand that one tnal is to follow the other, t.<, that on the conclusion of one tnal the same jury may 
proceed to try the accused in the next case. The law does not contemplate that two tnals shall be conducted 
piecemeal in such a manner that at their conclusion the jury shall be called upon to decide at one and the same 
time upon two distinct classes, of evidence which, though they have points in common require careful 
discnmination as beanng upon the guilt or innocence of twro sets of accused Independently of the irregulanty 
of the proceeding, no jury ought to be placed in such an embarrassing position. ' It is only fair to the prisoners 
that the sole issues on which they are to be tried and the evidence beanng upon tho»e issues, should be laid 
before the jury, and that the minds of the jury should not be encumbered by the consideration of foreign and 
irrelei-ant matter /Vr- Privsep, J , in 6 C 96 p. 93 » 6 C. L R. 531. 

8. Plea of ‘not gnUty’ not recogolted by the Code.-5« Note 13 to s. 271 

273* (1) In tnals before the High Court, when u appears to the High Court, at any 
time before the commencement of the trial of the person charged, that any 
charge or anj portion thereof is clearly unsustainable, the Judge may make 
on the charge an entry to that effect 

(2) Such entry shall have the eflect of staying proceedings upon 
the charge or portion of the charge, as the case may be 

Note.— Effect of an entry under thU section —An entr> under this section has not the effect of an 
acquittal for the purpose of s. <03 but it cannot be revised by the High Court underss. 435 and 439 Applications 
to the High Court under this section should be disposed of by it in the exeruse of its ordinary onginal 
criminal junsdiction, 9 C. 397, set 21 C 97 for the exerase of the power under this section. Under s 49-t, the 
Public Prosecutor may also with the permission of the Court withdraw from the prosecution of any person 
Cf the power of the Advocate-General to enter none prosegut vide s. 333 and the effect thereof 


Entry on unsustaim 
able charges 

Effect ot entry 


Number of jury 


O — Otoosmg a Jury 

274* (1) In tnalsbeforethe High Court the jury shall consist of nine 
persons 


(2) In trials by jury before the Court of Session the jury shall consist of such uneven 
number, not being less than fi\ e or more than nine, as the Local Government, by order applicable 
to any particular distnct or to any particular dass of offences in that district, may direct 

t Provided that, where an) accused person is charged with an offence punishable with 
death, the jury shall consist of not less than seven persons and, if practicable, of nine persons 

* Tb« word **Sto* bu Wa (obfl tstod for tbe word ‘’tbre*'* br Art XII of IIU 
t Tbu prorloo bu b*oa »dd«d by Act XII of ISa. 
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Kotes,—!. nombers fixed by GoYerameat Koiification to be attictly adhered to.— Where the Loca! 
Government has, by notification, fixed the number of Ihejuiy atfi\e,atnal had before a socalled jury composed 
of seven was held bad as it was before a tribunal not properly constituted 28 A. 2 tl. 

2 Maraber cf jary.— In Btngal where the accus«l to not an European or American the jury should 
consist oi five persons , in the Vailed fimvwecs of Oudh and yigra of set ea persons , in J^Jedras of five m 
Punjah nine, m the Districts of Lahore Delhi^ Ratoaifnndt &aA Peshawar (wt , in the Districts ol AmbalOy 
and Sulidt and in the oUier districts three , in Bombay before the Poona Court of Session of offences 
under Chapters Vill, IX Xll.XVJf XVUl.l P C the jury must consist of five persons Butin SomiaySiM 
has been fixed as the number for the jury »n whitdi an European {not bein^ an European British subject} or an 
American is the accused person 


^275, (I) In a trial bj jury before the High Court or Court of Session of a person who 
Jury for trial of found under the provisions of this Code to be an European or 

EuroMan and Indian Indian British subject, a majority of the jury shall jf such person before the 
oSere called and accepted ^ requires, consist, in the case of an 

European British subject, ol peraons who are Europeans or Americans and, 
m the case of an Indian British subject, of Indians 

(2) In any such trial by jury of a person who has been found under the provisions of 
this Code to b€ an European (other than European Bnush subject) or an Amencan, a majority oi 
the jury shall, if practicable and if such European or Amencan Wore the first juror is called and 

accepted so requires, consist of persons who are Europeans or Americans 

RoUs.— 1. ' The most difficult question for the CommiUee to deade is that of tnal by jury of Euroj«aa 
British subjects This is the point on which nonoffiaal European opinion is most emphsne namely, that It rt 
essential that a mixed jury should be retained. We hive decided accordingly thai the mixed jury should 
remain both in the High Court and in the Sessions Court m all cases which are to be ined by Jury under our 
proposals, subject however to certain provisions aod safeguards, namely — 'the same law as to the eompositioa 
of the jury shall apply to Indians as to Europeans, that is to say, the majonty of the jury, if an Indian accused sn 
desires rfiall consist of persons who are not Europeans or Americans This is already the law in Session* 
Courts, and s. 275 should be so amended as to make u apply to the High Court also Report ol the Raoa 
Distinctions Committee, paragraph 25 ~ - 

A Judge is not bound to try a Isative Ciiristian with the aid of Christian jury, 1 W. R. 2 
2. See for the meaning and scope of this section ^nd ss tts and 448 and for the meaning of tlie phrase 
' Ordinary course lo the proviso lo s 446, fl Lah 515. 


Jurors to be chosen 
by lot 


276 , The jurors shall be chosen by lot from the persons summoned 
to act as such, in such manner as the High Court may from time to time by 
rule direct 


Provided that — 

frst pending the issue under this section of rules for any Court, t le 
practice now prevasling in such Court in respect to the choo^mg o jurors- 
shall be folloned 

secondly in case of a deficiency of persons summoned, th® number o! 
jurors required may, with the leave of the Court be chosen from sue i ol ler 
persons as may be present, 
thirdly, m a trial before any High Court in the town ' f which is th* usual place of sitting, 
of such High Court , 

in-its betose speoal {a) >f the accused person is charged with having committetl an ©ncnce 

jurofv jnmishabk with death, or 

•8 l>»hA,WamUtl«U4( Oi br Art Xll«( ItM 

♦ B-W« I.tw W ts. mj,ru n lb. hr Art XV lit WiX 


hxf-ting practice 
maintained 


iwreons not sum 
moned when eligible , 
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(i) if m anj other case a Judge t)f the High Court so directs, the jurors shill be chosen 
from the special jury list hereinafter prescribed, and , ' 

feurihl), in any district for which tlie Local Government has declared that the trial of 
certain offences may be by spedal jurj , the jurors shall, m any caSe in which the Judge so directs, 
be chosen from the special jury list presaibed in section 325 

Notes.— 1. Uode of ohooitnl Jnf y.— This section contemplates that the names of the jury to be " chosen 
by lot, ’ shall be drawn out of one box containing the names of all persons summoned to act as jurors, 1 B. 462. 

2. CoBTletion In a cate tried by a Jnry not chosen by lot is Illegal— Effect of Jadge leleetlng a Jury 
Instead of choosing by lota.— The object of this section coupled with ss. 279 artd S26, is to secure an impartial 
tnal by rendenng impossible any inientional selection of jurors to try a particular case, and an accused person 
has a right to claim to be tned by a jury chosen with strict regard to all the safeguards provided by law to 
secure perfect impartiality On the day fixed for trial, there was not a suffiaent number of jurors in attendance 
andthe judge summoned from among the residents of the town contrary to s. 326, other men, held, that 
when a Judge fails to obtain a panel in the manner provided by ss. 277 and 326 (by lot) it is his duty 
to postpone tlie tnal until the requisite number of jurors have been obtained in the manner provided by law 
Where instead of choosing jurors by lot and then heanng and deciding objection as provided by ss 276—279, 
the Judge proceeded at once to exempt some of the persons present, merely on their own representation atid 
tned the accused with the rest, and where it further appeared ttot the persons summoned to serve as jurors had 
not ieen selected in the manner provided by s. 326 , held, that such a grave irregularity in the selection of the 
jurors affects the proper constitution of the Court and is not recuhed by s. 537, 7 C. W. N. ISS? where B C. 739, 
is not Jallowed. Where ten European jurors were summoned for the tnal of a person who was entitled 
to a majonty of three European jurore, but only three out of the ten were present and all were empanelled, 
httd that the European jurors not having been chosen by lot, the tnal was illegal Jurors are Judges 
of facts and in the absence of a properly constituted jury the violation o! the provisions of this section is 
of sudi a serious nature as cannot be cured by s $37, 33 K. SSS See also 12 Cr. L. S37 (Oodh) and 26 211 f 

(1917) H. W. N. 1.' 

2-1. Beleetlon of Jaron from entildeFi In a case of deftcleney.— In a case of defiaency of persons sum- 
moned, the number of jurors required may be chosen from such other persons as may be present in Court These 
may not be chosen by lot and may not be at all in the jury list 29 C. W. N. 692. 

3. Effect of empanelling a Juror not lammoned.— When in the course of a tnal it was discovered that a 
person was on the jury who was not on the jury panel, and who had been by mistake summoned as a juryman, 
the jury was discharged and a fresh jury constituted by taking another juryman m the place of the one who had 
served ty misuke, R v Philltps, 11 Cox 142. In Hdl v Yates, 12 East 229, it was held that the grant of a new 
tnal because a juror not summon^ had served was discretionary and if no injnstice had resulted, a new tnal should 
be refused Arehbold, p. 237 See, however. Note 7 to s. 284 

4. Rules for selecting jury by loC— ^ 

(a) Bengal Rules, 

For Courts of Session — (i) In order to nominate jury for the trial of anj pnsoner or other person 
to be tned by jury, tlie Sessions Judge shall cause to be put together m one box cards or pieces of paper contain- 
ing the names of all the persons summoned to attend, except such of the said persons as shall have been 
excused by the Sessions Judge from serving on that day m consequence of their having served as jurors on the 
previous day, or for any other cause. Such cards or pieces oi paper shall be. as nearly as may be of equal size, 
and each shall bear the name, of one person sirnimoned to attend. The Sessions Judge shall then, in open 
Court, draw, or cause to be drawn, out of the said box, one alter another, as many of the said cards or pieces of 
paper as may represent the number of Jurorsrequiredtotrythe case, and it any of the jurors whose names shall 
be so drawn shall not appear, or if any be objected to and the objection be allowed, then such further number 
shall be drawn as may be necessary to complete the number ol jurors required for the case. 

(iij In cases m which not less than one-half of the jury must be Europeans (ss. 460 and 451 read with 
s 7, Act III of 1884) Or both Europeans and Amencaos(s.4SI read with s. 7, Act III of 1854) the jurors shall be 
chosen as follows — 

/Irji— Not less than one-half of such jury shall bc chosen by lot. In the manner prescribed by Rule I 
from a box contalmug the names of xiQly Europeans or Americans, or Europeans and Amencans, until the 
necessary majonty is complete. -'■’•-t-n , 
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the names ofjurors i>ot so diosen^tt then be added the names all tUe other jurats 
summoned to attend and the numter necessary to complete the jury shall Uiefl be cliosen by lot in the manner 
jnesoibed by Rule ] 

(ill) In cases in which not less ihao one-IwH oi tiie jury must be neither Europeans nor Amema-Bi 
(s 27o) the jurors shall be chosen as follows — 

— bTot less than one-hall such jury shall be t^bosen by lot in the mantlet ptescrtbed by Rulei 
from a box containing the names only of such persons as are neither Europeans norAmencans until the 
necessary majority is complete 

To the names of jurors not so chosen shall then be added the names of all the other jurors 
summoned to attend and the number necessary to complete the jury shall be chosen by lotm themanner 
prescnbed by Rule I 

(rt') (1) \\ hen the jurors have been fnally selected their names shall be entered on the fijleaf pre 
scnbed for records of Sessions tnals (p 220 Cr R,and O) the FoREstAK {s.'280 Cr P C.) being speciaify 
designated as sucli. 

2. Dutnct MagiztraU 1 Court — The above rules tnutaiu mutandis shall apply to the selection ot 
Jurors in cases before Distncl Magistrates in which the accused is an European British subject and claims to be 
tried by a mixed jury [s 451 (n) Cr P C] Such jurors shall be selected irom the persons summoned under the 

provisionsof s 462 ot the Code to attend for the purp<»es of the triai — J?ulf J^a 4 o/ 2S/A June ISSS llUtins 
/htdenda p 90, 

(^) Madras Jiules 

\ AstoMadrasTulesforselectingjuryby lot see Me High Court ftocttdings Ho 1353 dated 
DM sl/n/ 1883 

! As to theRpphcabihty 01 jury rules to trials by jury of European British subjects before Distnct 
Magistrates under \ctlflofJ8S4 enibodiedinthepresentCode seeMe/fig-A A’o 2584 dated 

ilA September 1884 ^ 

(f> Bombay HuUs 

I The list of jurors shall be prepared published and revised in the manner laid dtwn in ss. 32) 

323, 324 and 323 of the Code of Criminal Procedure m the month of January of each year or as soon thereafter 
as may be ojaveciietit. 

2. No one shall be included in the Jury list who does not possess a knowledge ot die English 

language presided that il a suffiaent number of persons acquainted with English cannot be obtaiovd the jury 

hsi may be completed by the addition of die necessary number of persons not acejuamted with English. 

3 A week before the commencement of the Sessions folded papers bearing the names of the juro« 
In the list aforesaid shall be put into a ballot box and as many of them as the Sessions Judge niay dee 
necesiiacy shall be drawn b) lot in open Court TTic names of such persons as have served within sixmon > 
of tlie date of the commencement of the Sessions are to be excluded irora ibe ballot 

4 When the number of jurors required to serve IS found insufficient the name;, of thepefsons who 
haw served within SIX months of the cornmencetnenlo! the Sessions shall be drawn a> above directe so 

as may be necessarj to complete ihe required number 

5 A precept shall then be addressed to the Pistnct,Magi$irate requinnghiro to summo” i! e Juron >o 
drawn to attend on the day the Sessions commence. 

8 At ihe commencement of the Sessions the names of the Jurors summoned to attend shall be pi t 
into the liallotbox and as many of them as the Court maj think necessary shall be dra«n to jurors 
the tml of ihe case coming on first. 

7 The rest of ihe Jurors summoned shall be asked to attend at such nme as »hc Court nwy 
specify and the re<|U5iite numlief shall be selected front amongst them at the beginning of cadi ease or > 
the nwnner alioie specif ed to serve as jurors in the case or cases standing (or tnal 

R It shall be in the discretion of the Court to excuse the attendance of any person whose rume 
l»xn trawn rhlier before or alter he Is summoned and to direct another name to be drawn. 
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9 When the name of a Goveniment servant who is absent on duty is drawn such servant shall ordi 
nanly be deemed not av-ailable and it shall be within the discretion of the Court to direct that he shall not be 
■summoned or if already summoned to excuse his attendance 

10. The power of choosing jurors from amongst persons present in Court shall be exerased by the Judge 
•or by sudi person as the Judge may appoint for that purpo^ under the superintendence of the Judge. 

(fi) Ailahabad Rules 

For rules made under this section in conjunction with s. 31S by the Allahabad High Court see Untied 
J*rovtnees and Oudk GateUe 1902 Pt If p 539 

277* (0 As each juror is chosen, his name shall be called aloud and 
upon his appearance the accused shall be asked if he objects to be tried by 
such juror 

(2) Objection maj then be taken to such juror by the accused or by 
the prosecutor and the j.'Tounds of objectiOD shall be stated 

Provided that m the High Court objections without grounds stated 
shall be allowed to the number of eight on behalf of the Crown and eight on 
behalf of the person or all the persons charged 

Hates.— 1 . Proeedare prescribed by this section to be strictly followed —Where instead of at once 
■proceeding to choose a jury b> lot from among the jurors who were present subject to objections If any under 
this section and deading and recording his deasion as to each person objected to as provided bj s.279 the 
Judge exempted most of the jurors present merely on their own representauons and no reasons were stated as 
againsteachof them nor an> formal decision recorded the proceedings were irregular 7 C. V H 188 

t. Effect e( emlsslea to |{Te the accused epporte&ity to challenge the Juon.— Though the High 

jtt.— *» jjjjj, gj, 

• set aside 

challenge 

the proceedings might be quashed on writ of error and a ventre de novo awarded. Gray v R 6 SL Tr (N 8.) 
lilf^reMold p.2Cr7 

3. Jnors when to be chaUesged — According to English practice when a full jury has appeared and 

'before any juror is sworn the proper bme comes fortbe exerase of thenght of challenge or exception to the 
juror's returned to pass upon the tnaL j^reAbold Under the N "V Cr Pro. Code s 371 a chiillenge must 

be taLen when the juror appears and before he is sworn but the Court may in its discretion for good cause set 
aside a juror at any-time before evidence is given in the action." The administenngof theoath to each juror 
ns he IS found competent IS a lawful mode of sweanng and (vedudes a subsequent peremptory challenge to 
•sudt juror — People y Carpenter 4N Y Cr Rep. 39 , 33 Hun 491 A juror may be peremptonly challenged at 
any time before he is sworn whether he has taken his seat io the jury box or not (People v Carpenter 3 N V 
Cr Rep 923. In that case during the selection of the jaiy the trial Judge stated that all challenges must be 
•exhausted before the jurors took their seat in the box. Defendants counsel then said he accepted a certain juror 
Afterthe jury had been completed and bad taken their seat in the box but had not been sworn defendant s counsel 
■peremptorlj c^talleitged the juror whom he had previously accepted. His number of peremptory challenges had 
-not been exhausted. The Judge refused to atlow the diallenge and said it wras too late held that the defend- 
am had not waived his right to peremptory challenge and that the ruling wras erroneous. See Note 1 to s. 2SI 

4. Grounds for chaUenglBg under the Hew York Code^Under the N Y Cr Pro C s. 374 challenges 
(k, objections) are («) general or (3J particular Under the former (I) {s. 375) a conviction for felony 
and (2) want of any of the qualifications presented m the Code to render a person a competent juror The 
latter is again subdivided into (I) implied and (2) actual. Under s. 377 a challenge for implied bias may be 
taken for all or any of the following causes and no others — 

(1) consanguinity oraffimty within the ninth degree to the person alleged to be injured by the enme 
•charged or on whose complaint the prosecution was instituted or to the defendant , 


Names of jurors to 
be called. 


Objection to jurors. 


Objection without 
pounds stated. 
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( 2 ) bearing to h5m the relation of guardijm of ward attorney or cheat or client of the attorney or 
counsel for the people or defendant master or servant or landlord or tenant or being a member of the family 
of the defendant or of the person alleged to be injured by the offence charged or on whose complaint the 
prosecution was instituted or m his employment on wag^ 

(S) being a party adverse to the defendant m aavilaction or having complained against or beiog 
accused by him in a criminal prosecution 

(4) having served on the grand jury wtudi found the indictment or on a coroner’s jury which inquired 
into the death of a person whose death ts the subject ot indictment 

(5) having served on a trial jury which has tned another person for the cnme diarged m the 
indictment 

(6) having been one of a jury formerly sworn to uy the same indictment and whose verdict was set 
aside, or which was discharged without a verdict, after the cause was submitted to it 

(7) having served as a juror in a civil action brought against the defendant for the act charged 

us a crime 


(6) if the crime charged be punishable with death die entertaimng of such conscientious opinions as 
would fireclude his finding the defendant guilty, in whidi case he shall neither be pennitted nor compeUed to 
serve as a Juror 


A challenge for actual bias may be taken for the existence of a stale of ound on the part of the juror, 
in reierence to the case ortocithcr party which satisfies the Court intheeKeiciseofa sound discretion that 
such juror cannot try the issue impartially and without prejudice to the substantial right of the party diaDenging 
But the previous expression or formation of an opinion or imj^ression in reference to the guilt or innooenca 
the deiendant or a present opinion or impression m reference thereto, is not a suffiaent ground of chaUenx* 
tor actual bi is to any person otherwise legally qualified if he declare oh oath that he believes that such opioiOT 
or impression will not influence his verdict and that be can render an impartial verdict according to ihe«videa«i 
Hd the Court is satisfied that he does not entertain such a present opinion or impression as would influence 
his verdict ^s. 378). 

Upon the tnal of a challenge to an individual Juror die Juror challenged may be examined as a 
witness to prove or disprove the challenge and is bound to answer every question pertinent to every inquiry 
tl<erein(s 


Grounds of objectioa 


2578. Any objection taken to a juror on any of the following grounds 
if made out to the satiiJacUOn of the Court shall be allowed — 


(a) some presumed or actual partiality ra die juror , 

some personal ground, such as alienage defiaency in the qualification required by 
an) law or rule having the force of iaw for the time being in force, or being under the age o 
twenty -one or above the age of sixty years, 

(c) his having by habit or religious vows relinquished all care of worldly affairs , 

(rf) his holding any office in or under the Court , 

(<) his executing any duties of Police or being entrusted with Police duties, 

(/) his having been con^^cted of any offence which, in the opinion of the Court, renders 
him unlit to serv e on the jurj , 

(^) his inabiht) to understand the language in whicli the ev^dence is given or when sue 
e\ idtnce is interpreted the language in which it is intcJTprtted , 

(A) any other cifciinistanccs which in the opinion of the Court renders hun imprope*" 

as 4 juror 

Kot«4L— 1 WuiTLEv Stokes iso! opimon that Uraobjecdom for Implied bias *'^*‘^*^ 
to Um section u iih some sti£tu omlMfoivi and verbal tdianges illustrate ihe presumed partiality itienlio 
II e 1 OmUj \ oI 11 p 163. 
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3. Objection mnst be mide eat to the satlsfnetioo of the CearL— The burden of proof of a challenge 
ior cause is on the person who makes it and he is not entitled to question a juror before cbaUeoging him. 
\\ hen the challenge has been made, the tnal proceeds bj w ttqesses called to support or defeat the challenge i 
the juror objected to may also be examinedon the votrdire as to hts qualification or the leaning of his affection. 
Dut he cannot be interrogated as to matters which tend to hisow'n discredit, nor as it seems whether he has 
expressed a hostile opinion as to the defendant Archb<M, p 215 

3. DiiqBallflcatlon by reason of beldtng office in or nodar the CoarL— The hict that a person is a clerk 
in the oHice of the Magistrate of the distnct is not sufficient to disqualif> him from sitting on a jur), 7 C. 42 

4. Dnty of Conrt when Jnror obtloetly anAL— The Court, even without challenge taken ma> and 
oyght to excuse a Juror on the panel when called if he is obviously unfit to perform his duty, from ph) sical or 
mental infirmity or setnbte, from expressed unlndifferency Sfanseltv R B St Tr (NS) S31, Archbold p 2l7 

Decision of objcc 279. (I) Every objertion taken to a juror shall be deeded b) the 

t‘on. Court, and such decision shall be recorded and be final 

(2J If the objection is allotved the place of such juror shall be supphed by an) other 
juror attending in obedience to a summons and chosen in manner provided 
Suppb of place of by section 276, or if there is no such other juror present then by any other 
juror against whom ■' ^ . ... . .. 

objection allow ei person presentinthe Court wbosename is on the list of jurors orwhom the 

Court considers a proper person to ser\ e on the jury 
Provided that no objection to such juror or other person is taken under section 278 and 

allowed 

280. (I) When the juroiN have been chosen, they shall appoint One 
Foreman ol jury number to be foreman 

(2) The foreman shall preside tn the debates of the jury, deliver the verdict of the jury, 
and ask any imforraation from the Court that is required by the jury or any of the jurors 

(3) If a majority of the jury do not, within such time as the Judge thinks reasonable 
agree in the appointment of a foreman, heshall be appointed by tlic Court 

,, , 281* When the foreman has been appointed, the jurors shall be 

Sweaniigo jurors. under the Indian Oaths Act, 1873 

Notes.— >1. No ChaUeage after swearing ta jvrors —No cause of chxllenge to the jury can be taken 
either m arrest of jctifenwnf, or otfterwfse after the/orj-ans yirorn, R t Sh^pfaraf, tLeteh H>tiR v Saticin, 

8 B and C. 417. See Note 3 to s. 277 

3 Form of oath —The Madras High Court has prescribed the following forms of oath and 
affirmation —• I shall well and truly try and true deliverance make between our Sovereign Lord the King 
Emperor of India and the pnsonerat the bar and a true verdict give according to the evidence So help 
me God • or ‘J solemnly affirni t»the presence cfAlmtgbty Cod that I will judge truly between the King 
Emperor of India and the prisonerof the bar, and will give a true verdict according to the evidence.” The 
words in italics, may be omitted if the juror objects to this fonn 


282. (1) E.in the course of a tnall^ before the return ol the verdict, 

Procedurewhen juror, from any suffiaent cause, is prevented from attending throughout, 
juror ceises to attend the tnal oc if any juror absents himself, and it is not practicable to enforce 

«tc. his attendance, or if it appears that any juror is unable to understand the 

language in which the evidence is given, or, when such evidence is mterpreted the language m 
which It IS interpreted, a new juror shall be added, or the jury shall be discharged and a new 
jury chosen. ' 
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(2) beanng to hjm the relation of guicdisa d ward, attorney or client or client of the attorney, or 
counsel for the people or defendant master or servant, or landlord or tenant or being: a member -of the fenuly 
of the defendant or of the person alleged to be injured by the offence charged or on whose complaint the 
prosecution nas instituted or in his emplojment on wag«s, 

(3) being a party adverse to the defendant m a ctvil action or having complained agamst or being 
accused fay him tn a cnmioal prosecution , 

(4) having served on the grand jury vvhidi found ifae indictment or on a coroner’s jury ivhich inquired 
into the death of a person whose death is the subject of iodfctment , 

(5) having served on a trial jury whudi has tried another person for the cnme charged fn the 
indictment 


(6) having been one ol a jury formerly sworn to try tlie same indictment, and whose verdict was set 
aside or which was discharged without a verdict, after the cause was submitted to it , 

(7) having served as a juror m a civil action brought against the defendant, for the act charged 

as a cnme 


(8) jf the crime charged be punishable with death the entertaining of such conscientious opinions as 
would jjreclude his finding the defendant guiUy , in which case he shall neither be pemittted nor compelled to 
serve as a Juror 


A challenge for actvial bias may be taken for the etistence of a state of mind on the part of the Juror, 

in reference to the case or to either party, which satisfies the Court, in the exerase of a sound discretion that 
sudi juror cannot try the issue impartially and without prejudice to the substantial ngbt of the party challenging 
fiutthepreviousexpressionorfonnauon of an opinion or impression in reference to the guilt or tnnocenc® ® 

the defendant or a present opinion or impression in reference thereto, is not a sufficient ground of challeage 

tor actual bias to any person otherwise legally qualified If he declare on path that he believes that such oplown 
or impression ivUInot influence his verdict, and that be can render an impartialverdictaccording to theevtdencc, 
and the Court is satisfied that he does not emerwin such a present opinion oi impression as would fnfluenc* 
hts verdict (s. 376> 


Upon the inal of a challenge to an individual Juror, the juror challenged may be examined « 
witness to prove or disprove the challenge and is bound to answer every question penfnent to every inquiry 
Uierein (& it>3y 


Grounds of objeaion. 


278. Any objection taken to a juror on anj of the following grounds 
if made out to the sattefaction of the Court, shall be allowed — 


(a) some presumed or actual partudity in (he juror , 

some persoriat ground, such as alienage, deficiency in the qualification required by 
any law or rule having (he force of law for the time being in force, or being under (he ag® ® 
twenty-one or above the age of sixty years, 

(c) his having by habit or religious vows rdinquished all care of worldly affairs , 

(</) his holding any office in or under the Court , 

(e) his execuung any duties of Police or being entrusted with Police duties , 

{/) his having been convicted of any offence which, in the opinion of the Court, renders 
htm unfit to serve on the jury , 

(g) his mabihtj to understand the language m which the evidence is gwen, or when such 

evidence is interjiretcd the language in which it » interpreted , 

^A)any other circunwtances which, in (he opinion of the Court renders him impropct" 

as a juror 

Motes.— ( W iiiTi,tv STOfcts Is of opinion vhat die objections lor implied bias referred to Jn ihe 
v> Usi seaion with some sfisiit omissions and vcrtnl changes illustrate ihe presumed partiality menUo”® 

the *Mlon p Itfj. 
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3 Objeetion matt be made est to the ■attsfactlon of the Coart^The burden of proof of a challenge 

for cause is on the person who makes it and he is not entitled to question a juror before challenging him. 
When the diallenge Ins been made the trial proceeds by nitq^ses called to support or defeat the challenge » 
the juror objected to may also be examined on the dire as to his qualification or the leaning of his affection, 

but he cannot be interrogated as to matters which tend to his own discredit nor as it seems whether he has 
expressed a hostile opinion as to the defendanL Archbold p 21S 

3. Diaqaatlficatlen by reason of holding office In or nuder the CoarL— The fact that a person is a clerk 
in the office of the Magistrate of the district is not suHiaentto disqualify him from sitting on a jury 7 C« 43 

4 Dnty of Court when Jaror obflonaly nnftt— The Court even witliout challenge taken may and 
ought to excuse a Juror on the panel when called if he is obviously unfit to perform his duty from physical or 
mental infirmity or sembU from expressed unindifferency Jtfanseitv R S 8t Tr (N6)831i Archbold p 217 


Decision of objec 279. (l)Ever) objection taken to a juror shall be deaded bj the 

don- Court and such decision shall be recorded and be final 

(2) If the objection is allowed the place of such juror shall be supplied by an} other 
juror attending in obedience to a summons and chosen in manner provided 
Supply of place of bv secbon 276 or tf there is no such other juror present then by any other 
objection allowed. person presentmthe Court vvhosename is on the list of jurors orwhom the 
Court considers a proper person to sene on the jur> 

Provided that no objection to such juror or other person is taken under section 278 and 

allowed 

280. (1) When the jurors have been chosen they shall appoint one 
Foreman of Jury number to be foreman 


(2) The foreman shall preside tn the debates of the jury deliver the verdict of the jury^ 
and ask any imformation from the Court that is required by the jury or any of the jurors 

(3) If a majority of the jury do not withm such time as the Judge thinks reasonable 
agree m the appointment of a foreman heshalf be appointed by the Court 


S eaniig of jurors 


281. When the foreman has been appointed the jurors shall be 
sworn under the Indian Oaths Act 1873 


Notes.—! No Cballeage after iwearlog la Jarors —No cause of challenge to the jury can be taken 
ettlKr in arrest judgment nr otherwise alter the jury are sumn R* S Leash 101 , R v 

8 B and C. 417 See Note 3 to s. 277 

2 Form of oath.— The Madras High Court has prescribed the following forms of oath and 
affirmation — •' I shall well and truly try and true deliverance make between our Sovereign Lord the King 
Emjveror of India nnd the prisoner at the bar and a true verdict give according to the evidence So help 
me God or I solemnly affirm intSe presence of Almighty God that I will judge truly between tlic King. 
Emperor of India andthe pnsonerof the bar andwill give a true verdict according to the evidence. The 
w ords in italics, may be omitted if the juror objects to this lonii 


282. (1) If course of a tnalby jury at any time before the return of the verdict, 

procedurewhen any juror from any sufficient cause is prevented from attending throughout, 
juror ceases to attend the trial or if any juror absents himself and it is not practicable to enforce 
his attendance or if it appears that any juror is unable to understand the 
language in which the evidence ts given, or, when such evidence is interpreted the language in 
whidi it IS interpreted a new juror shall be added or the jury shall be discharged and a 
jury chosen 
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(2) In each of such cases the tnal shall commence anew 

Notes.— 1 Dbch&rge of jury —If a juror is incapacitated the jury may be discharged and a fresh 
juT> called w ho may be the remainder of the former jury with aiyjther added to their number but the defendant 
should be given his challenges afresh and all the jurors should be re-sworn the witnesses should be re-swom 
and their oral evidence taken again HaUitury s taw of England IX p 370 Archhold p 236 According to 
English Law it is for the Judge alone to decide whether a necessity exists for discharging a jury and his deasion 
IS not subject to review or appeal 

2 The trial ibaU commence anew— It is firegular for the Judge even with the consent of the 
defendant to read over from his notes the evidence given before the previous jury R v Bertrand (1867) L. K 
IP C.520 One of the jurors was added after some of the prosecution witnesses were examined and m the 
place of another who was disdiarged The trial was not commenced afresh but the Judge called the wit les es 
who had been examined read out their statements to them which they admitted to be correct and the tnal 
proceeded held there was no valid trial 36 A 481 

3. Temporary Uleets of a jorer daring tr|aL — Aher the retirement of the jury on a murder tnal one of 
them was taken very jJ] he was put in bed in a communicalinr roo»« j> r.i. e i" — •* ’•o 


if ■j U Le L J hUi {Uj Notes7andl9,pp 244ai}d246 Upon a tnal for murder one of the 

jurjmen was taken ill He left the jury box and was taken out of Court accompanied by two medical men and 
a jury bailid who however was not sworn for the purpose After the absence of three-< 3 oarters of an 
hour during which time no one but the doctors spoke tobim t!ie juryman rejoined the rest of the jury and trial 
proceeded. The prisoner was cons icted held that as the evidence showed that there had been no opportuo ty 
of tampenng with the juryman the fact that he had left the Court in charge of an unsworn bailiff did not 
establish that there had been a mts-trial Rex \ Crffifien (1911) K B 149 ^ 

4 Juror QDable to nnderitaad the langeage, etc —This hns been interpreted to include the case of 
a juror who was deaf and pinly blind. When th s became known to the Sessions Judge he stopjjed the tn*l 
and recommenced a fresh trial with another Jury 19 K 37$ 

5 Until the Jury |i discharged a sew Jury cannot try the ease.— Ae 2 C. W N 481j where ll 0 
tnal Jndge having come to the conclusion in the midst of a milthit he was personally Interested and could 
not goon with the case idjourncd the trnl withoutdischa^iug the jury On another Judge being appo ntcd 
to try the case objection was taken th-vt the first Judge and the jury had still selnn of the case. To get rid of 
the diffia It) n nolle prosegui was entered 

Discharge of jury in 283 The Judge may also discharge the jury' whenever the pnso ler 

prisoner becomes incapableoi remainingat the bar ^ 

Notes,—! No provisions for discharge of jnry for mUcondacL — This and the preceding are the only 
sections which provide for the discharge of the jury before a verd ct isreturned. They do not provide for 
a discharge o' the jury tor improper conduct d iring tnal In the tnal of a case In the Calcutta H gh Court afier 
the prosecution had closed ind the counsel for the detence had declared his intention to call witnesses 
defence tie jury wauled to give their \erd cl against die accused without hearing any defence evidence e 
counsel lor the defence jre-sedfor their disci arge for misconduct aimg ^ \ Fcwler tB and lid m 
IQ B 370atp 393 On objection 1 y the prosecut n to the adoption of this col rse a nolle firoseg 
under instructions an I on behali of tl e Adsocaie<feneral under s. 333 7 C. W N 31 Sec Arrhbo p 
for Fnghsh practice 

3 Jtry not to be discharged. If » witness Is absent. — A trial may be adjourned if from d e ab>e ice of 
a wiinessor any other reasonable cause the Sessions Judge considers it necessary or advisable to do so staling 

in an order in wnlmg his reasons fordoing so bit the Sessions Judge cannot on account of the absei^ o a 

witness, d’seharge the jury and d rcct a fresh trial to be held, buch an order was set aside and ^* "*' ^* 
Judge was directed to proceed will the tnal irom ihestageat wh ch hehad discharged thejury 4Bom.L.K. 
in rngland ihc J ry his been discharged on account of the sudden illness of * witn^s of when in a tna 
witnesses have l>een kept a vay by collusion or even were absent by accidenl See ArehbolJ p.2J7 an 

ac/s. 2SS 
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D.— Choosing Assessors. 

. . 284. When the trial is to be held with the aid of assessors, “not 

cho»eit ® ® less than ihrec and, if practicaf^e. four shall be chosen ’ * from the person 

summoned to act as such 

Notes.—!. Aisetiori nait be treated with coaslderatlon and respect— It is very desirable to maintain 
the position of assessors In public estimation and to make their duties as little irksome as possible No 
assessor should be summoned too frequently When assessors are summoned the notice should be sent to them 
In a regular and formal manner, and they should be treated with consideration and respect A projwr place 
should be provided fortliem to wait m, when their presence in Court is not necessary —AV/« II C Cr Or, 
p 25 

2. Aisesson not member* of the CoarL— A trial is proper, if commenced with two assessors When 
the tnal proceeds m the absence of one of the assessors, the absent assessor ceases to occupy the position of one 
aiding the trial and his opinion ought not to be taken, 6 C. W. N. 715. If he took such opinion into considera* 
tion, It is a mere irregularity curable by s 537. See Notes 2 and 4 to s 285 

* 3. Seal fonetloa of asaeaseri. —The real object of appointing assessors is to assist the Court and the 
discussion and statement of points by a Judge sitting with assessors cannot be said to be otherwise than in 
furtherance of the sublet of getting the best assistance for the proper adjudication of the case, 7 L. B. R. 63 at 
p. 63 Until the contrary is shown, it must be presumed that persons who under the law are called upon to act 
as assessors, will do their duty, 1887 A. V. N. 139. 

4, Person* of experience most likely to give efficient assistance most be chosen.— It is desirable that 
It should be in the power of the Court to select from among iheassessors who are in attendance those who may 
seem most likely to give eiliaent assistance in any particular case. Though the law provides for the choosing 
of “ two or more,' it is not desirable ordinanly that more than tuo should be chosen, because the larger the 
number o! the assessors selected for each case, the greater the burden on the body of those registered as liable 
to sene C P O’ Or, Part If, No 31 The law does not as in the case of jurors provide for objections 
being made to an assessor The choice of jurors is by lot, but the choice of assessors isemirely with theSessions 
Judge uho, in the exercise of this power, should pay every consideration to any reasonable objection raised. 
In selecting assessors, the Judge must h'lve regard to the nature of the case to the person who is tned,to the 
nature of the evidence to be brought ngainst him and to the public feeling The assessors ought not to be 
pleaders, nor young men fresh from college and devoid of experience They must be persons of independent 
condition in hie, men of judgment and of experience Per Jackson, J , m 33 W. R. 39 at p. 89. 

5, A trial which begins and ends with one aaaessor only illegal — When a tnal before the Court of 
Session begins and ends with one assessor only, it is no legal tnal and the whole proceeding is vitiated by 
error 2SB.69i;lSB 914:21 A. 106; 24 M. 923 or when nominally only there is a second assessor who, by reason 
oi blindness deafness or other sudi cause, is unable to understand the proceedings, Weir II, 340 ; 19 H. 379 See 
Note 2 to s. 28o below 

6, Trial with the aid of aisessor* begin* only when proceeding* are commenced at which aisesior* 
can give thdr aid. — A trial with the aid of assessors does not begmvvith the reading of the charge, but begins 
only when proceedings are commenced at whidi assessors can give their aid. Where, therefore, after an 
accused person had daimed to be tned, a Sessions Judge chose two assessors, but immediately dispensed with 
the attendance of one of them who was suffenngfrom fever and proceeded with tnal with the aid of the other 
only held, that the action of the Sessions Judge was lUegaL 'Hie attendance of the assessors having been 
dispensed vnth before such commencement, the tnal could not legally be proceeded with unless another assessor 
were appointed, 19 B. IH followed in 35 B. 694, where it was held that such a defect as commenang the tnal 
viitli one assessor vitiates the whole proceedings and the defect could not be cured by s 537 also 21 A. 
106; 6C.W.N 715; 19 A. 138; 2411.823. 

7, Aitesson mutt be cheten 'from the persons aemmoned to act u lach.’— 5^^5S.321— 326 for list of 
as»e>$ors and summonses to them. \\ hen one of the assessors was not summoned for the Sessions and uliose 
name was not in the list, held that there u as no lawful tnal beime a lawfully constituted tribunal, 39 A. 570 ; ' 
3 Pat. h. J. 141. Out of SIX assessors summoned to appear at a Cnnunal Sessions three absented themseIvTS. 
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OI the remaining three, the Sessions Judge discar^^ two as not appearing suffiaently intelligent, and 
having appointed the third to act as assessor sent to two other persons to fill up the other two places. 
These two last mentioned persons had not been summoned to act as assessors, nor did it appear thatthe) were 
competent to act as such , held, that under the above circumstances there having been only one properly appointed 
assessor, all the proceedings conducted with hts aid must be set aside, 1894 A. W. H. 207. In the absence of 
assessors duly summoned the Nazir of the Court was directed by the Judge to act as an assessor and the Judge 
noted that no objection was taken tothe course taken bylitm, and m the end the accused was convicted, the 
assessor duly summoned, being of opinion that the accused was not guilty and the Nazir being of opinion that 
he was guilty, held, that the circumstances, the Court was not properly constituted and the defect could not be 
cured by s. 537 The Nazir w as not duly summoned and it was not even proved that his name was in the hst 
of assessors and there was no provision corresponding to s 276(2)in respect of trials by jury TheNarirasan 
offiaalof the Judge trying the case was a most unsuitable person and the trial must be taken to have been held 
with one assessor only and therefore illegal The fact that the accused did not object was immaterial, 13 0 C, 
337 «=li Cr, L. J. 724. Where however, anassesssor who was summoned to appear on the I4th June falls lo 
appear on that date, but appeared on the 17th June, when another Inal had to commence and was selected to 
act held, that his selection was not improper and the trial was not invalid. The object of the rule is that * there 
must be no reason for suspicion that any of the assessors sitting on a particular trial has been, if I maj be 
allow ed to use the expression, planted on the Court by any person interested in the success or in the failure of 
the prosecution 17 Ce. L. J. 17 (A.). The wording of ss. 326 and 327 lends no colour whatever to the suggesuon 
that an assessor cannot be held to have been lawfully summoned to act as such on a particular day (m the 
course of a Sessions), unless the summons issued to him was for his attendance on that day and no other 

** 284- A. (IJ a trial with the aid of assessors of a person who has been found under 
Xssessors for tnal oi provnsions of this Code to be an European or Indian Bntish subject, 
Eurowan and Indian tf the European or Indian Bntish subject accused, or, where there ate seteral 
Bntisn subjects and European Bntish subjects accused or several Indian Bntish subjects accused, 
® all of them jointly before the first assessor is chosen so requu^, all the 

assessors shall, in the case of European British subjects, be persons who are Europeans or Amencans 
or in theca«!e of Indian British subjects, be Indians 

1,2) In a tnal with the aid of assessors of a person who has been found under the 
provisions of this Code to be an European (other than an European British subject) or an American 
all the assessors shall, if practicable and if such European or Amencan before the first assessor is 
chosen so requires, be persons who are Europeans or Americans 

285. (1) If in the course of tnal with the aid of assessors, at any time before the finding 
anj assessor is, from any suffiaent cause, prev enled from attending through 
Procedure when jhe tnal, or absents himself, and it is not practicable to enforce his 

io*aitcnd.°^ una e attendance, the tnal shall proceed with the aid of the other assessor or 
assessors 

(2) If all the assessors are prevented from attending, or absent themselves, the 
proceedings shall be stayed, and a new trial shall be held with the aid of fresh assessors 

Motes.— L LUbDlty of absenting attesior.— lie may be fined Rs. 100 for norvattendance s. 332. 

2 TrUl mast begin with at least two compeUnt auessors.— .Sre Note 5 to s. 284 This secti^i 
contemplates the case of a tnal which had commenced with the aid of two or more assessors, who, at 
comnvnccment of the tnal were capable of acting as assessors Therefore, ma case where three assessors were 
chosen to assist the Cotm at a tnal one w is found to be deal before commencement of ifie tnal, and his serv 

were divpensc<l with. Of the remaining two one was discovered to be deaf after the Public Prosecutor hu 

cV>sexl his rase krlJ that under these circumstances the tnal was really being held with only onecaftiWc 
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assessor, and therefore jt must be set aside, SI A. 106. \\here it the close of a trial one of the issessot', ivis 
disco\-ered to be so deaf and blind as to be incapable of imderstanding' the proceedings, the trial was held to be 
millandN’old, VeIrII.S<0; 19M 375. 1891 A.W.N.S07. 

S. At leut one asieiiof tnnit contleae throB^hoBt the trial, otherwise trial Illegal —During the 
course of a tnal before a Sessions Court with three assessors, one assessor died at an early stage of the 
proceedings. Later on, another assessor became too 111 to take any further part in the trial, and the third 
assessor was obliged to retire at the beginning of the accused s pleader’s address to the Court and did not 
return until U was finished , held, that the law contemplated the continuous attendance of at least one assessor 
throughout the tnaL This condition not hiving been fulfilled the proreedmgs before the Sessions Court 
must be set aside as having (with regard to the provisions of s 268) been held before a Court not having 
jurisdiction, IS A. 837. A Sessions tnal began with the aid of tivo assessors, K and A On the third day A' 
was absent for an hour but the tnal went on with the aid of assessor A On the fourth day A was absent 
for 20 minutes dunng which the tnal continued with the aid of AT alone. At the conclusion of the trial, 
the opinions of both the assessors were recorded, held, that the proceedings were void as the tnal was 
not held by a properly constituted inbunaL The law requires that a Sessions tnal should be held 
under exceptional circumstances by the Sessions Judge with the aid of at least one assessor sitting throughout 
the tnal and heanng all the proceedings. When a tnal Is resumed by a Sessions Judge in the absence of one 
of the assessors, but still wnth the aid of the other a s sessor or assessors present, the absent assessor ceases to 
occupy the position of an assessor dunng the tnal 6 C. V. H.71S 

4. Absentee assessor miut not be allowed to retnme his fuctlons, bnt the Ulegallty may be cured — 
ft cnmlnal tnal before a Court of Session having commenced with the aid of two assessors one of them was 
owing tounavoidablecauses, absent dunnga partof the tnal He was allowed to read the evidence recorded 
In his absence and resumed hia seat dunng the rest of the tnal and gave his final opinion just like the other 
assessor who was present throughout the tnal, and Bashvam Avyanoar, JJ (Dwibs, J, dtt 

for the Court was to proceed with the tnal without the absentee assessor, 
the Irregulanty was one which might be cured under s. 637 /Vr Bashvam Awanoar.J In cnminal tnals with 
assessors, though assessors merely assist the Court, but do not form pan of the tnbunal which finallj deades the 
case, the Code presenbes as an essential condition precedent to the exercise of jurisdiction by the Court that 
the tnal should commence with not less than two assessors and that one at least of them should be present 
throughout the tnal and give his opinion The assessors, unbke the jury gi\e their opinion separately and 
not as members of a body, and the fact that one of them was wrongly allowed to take part in the 
tnal and give his opinion, will not viuate the opinion of another assessor which was validly given. 
Per Davies, J When the absentee assessor was allowed to resume his seat as assessor the Court 
ceased to be a Court of competent junsdiction and the irregulanty was not one curable by s. S37, 24 
H 823. Where m a Sessions tnal the Judge allowed one of the two assessors to absent himself for one 
of the days on which the tnal proceeded and to return on the following day , held that the procedure adopted 
by the Sessions Judge was contrary to the intention of this section and of s. 295, and the Judge ought either not 
to have given leave of absence or should have adpumed till a day when both the assessors could attend 
BaUnlal 695. An assessor who is allowed under the provisions of this section to absent himself dunng a' 
poraon of the tnal cannot be allowed to resume his functions afterwards, the ponion of the proceedings 
which had taken place dunng his absence being read over to him on his return. This procedure is not in 
accordance with law Under the section, the ma! should have proceeded with the aid of other assessors, 

A C, P. Ce. 9. 

8. Procedue where ft b discovered that auesier It aa interested person.— Wliere it is discovered 
after the tnal has begun in a case tned with the aid of assessors that one of them is interested or otherwise unfit 
tositasan assessor, there is no provision in the Code to meet such a contingency In such a case it is proper 
to refer the case to the High Court to set aside the order appoimfng incompetent assessor and all the subsequent 
ptocedings in the tnal Then the Sessions Judge ought to be asked to choose another assessor and 
proceed with tnal de moiv,( 1913) If. V. N. 378 ==> 13 Cr. L. J. 473. 

6. Taking evidence after discharging auessort’ trial lavalld.-If the portion of the tnal which consists 
an the taking ol additional ev idence, takes place after the discharge of the assessors, the tnal will be invalid 

15 A. 136 ’ 
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Of the remainjnE three the Sessions Judge discar^^d t»o as not appearing suffiaentlj mtelligenl 
lia^ing appointed the third to act as assessor sent for tiro other persons to fill up the other tno plac-'CS- 
These two last mentioned persons had not been sununoned to act as assessors nor did it appear that the} were 
conifietent to act as such heli that under theaboxearcumstances there having been only one properly appointed 
assessor nil the proceedings conducted with Ws aid must be set aside, 1894 A. W, K. 207. In the absence of 
assessors duly summoned the Nazir of the Court was directed Iqr die Judge to act as an assessor and the 
noted that no ob)ecuon was taken to the course taken b} him and m die end the accused was convicted, die 
assessordul} summoned being of opinion that the accused was mt guilty and the Nanr being of opinion that 
he was giult> , MJ, that the circumstances, the Court «as not properly constituted and the defect could not h* 
cured by s. 537 The Nanr was not duly summoned and it was not even proved that his name was in the 1'** 
ofassessorsand there was no provision correspondingtos 276 (2) In respect of trials byjury TheNariras^n 
offiaal of the Judge tiying the case was a most unsuitable person and the trial must be taken to have been h«Id 
with one assessor only and therefore illegal The lact that the accused did not object was immaterial iS&C. 
387 call Cr. ht 3. 73L Where however an assesssor who was summoned to appear on the 14th June fails W 
appear on that dale but appeared on the 17th June when anothertnal had to commence and was selected w 
act Ae/d that his selection was not improper and the trial was not invalid. The object of the rule is that * 
must be no reason for suspicion that anv of the assessors sitting on a particular tnal has been if I may 
allowed to use the expression planted on the Court by any person Interested In the success or in the failure 
the proseaition 17 Cr. L J. 17 (A.). The wording of ss 326 and 327 lends no colour whatever to the suggestion 
that an assessor cannot be held to have been lawfully summoned to act as such on a particular day (m 
course of a Sessions), unless the summons issued to him was for his attendance on that day and no other 


(Ij In a tnal with the aid of assessors of a person who has been found und^ 
the provisions of this Code to be an European or Indian Bntish subje^* 
if the European or Indian Bnosh subject accused, or, where there ate setei®' 
European Bntish subjects accused or several Indian Bntish subjects iccused 
all of them jointly before the first assessor is chosen so requu'e, alf tpe 
a^'sessors shall, m the case of European Bnttsh subjects, be persons who are Europeans or Amencal^s 
or m thecn<e of Indian Bntish subjects, be Indians 

(2; In a tnal with the aid of assessors of a person who has been found under the 
provisions of this Code to be an European (other than an European British subject) or an Amencai’ 
all the assessors shall if practicable and if such European or Amcncan before the first assessor 
chosen so requires be persons who are Europeans or Americans 

285. (I ) If in the course of tnal with the aid of assessors at any time before the findmjf 
any 'ts&essor is, from any sufliaent cause, prev ented from attending through 
Procedure "hen ^nal or absents himself md it is not practicable to enforce hi=' 

to*atfcriA°'^ e attendance, the tnal shall proceed with the aid of the other assessor O'" 

assessors 

(2) If all the assessors are prevented from attending, or absent themselves, th<- 
proceedmgs bhall be stayed and a new trial shall be held with the aid of fresh assessors 

Notes.— L LUbUlty of abientln^ aisesior —He may be fined Ra. lOO for norKiltefldance s. 332 

2 TrUl noit befla with at Iiatt two eompeteat auoMOM,— Srz Note 510 5.254 Tliissecti^' 
contemplates the case ol a tnal which had commenced with the aid o! two or more assessors, who, at ^ 
ootnm^nccrrwm ol the tnal were capable of acting as assessors Therefore, m a case where direc assessors wer^ 
chosen to assist the Court It n trial one w is found to be deaf before commencement of the tnal andhisstniw 

wer- dispensed with. Of tlw remaining two one wM discovered to be deaf after the Tubhe rrosecutor h 

) his rase Ar/J that under these circumstances the trial was really being held with onl> on e capi i^ 
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assessor, and therefore It must be set aside, 21 A. 106. ^^here at the close of a Inal one of the assessors wis 
<lisco\-ered to be so deaf and blind is to be incapable of understanding the proceedings, the trial uas held to be 
null and s-old, Weir If, MO } 19 M 373. 1894 A. W. N.20T. ‘ / ‘ C 

S. At least one uiesior nnit eontlane thfon^hoat the trial, otherwbe trial Illegal.— During the 
course of a trial before a Sessions Court with three assessors, one assessor died at an early stage of the 
proceedings. Later on, another assessor became too 111 to taLe any further part in the trial, and the third 

was obliged to retire at the beginning of the accused s pleiders address to the Court and did not 
return until it was finished , MJ, that the law contemplated the continuous attendance of at least one assessor 
throughout the tnaL This condition not having been fuUilied the proceedings before the Sessions Court 
must be set aside as having (with regard to the provisions of s 26S)been held before a Court not having 
jurisdiction, 13 A. 837. A Sessions tnal began with the aid of two assessors. A' and A On the third day A' 
was absent for an hour but the tnal went on with the aid of assessor A On ihe fourth day A was absent 
for 20 minutes dunng which the tnal continued with the aid of AT atone. At the conclusion of the trial, 
the opinions of both the assessors were recorded, Md, that the proceedings were void as the tnal was 
not held by a properly constituted tnbunaL The law requires that a ^ssions tnal should be held 
under excepUonal arcumstances by the Sessions Judge with the aid of at least one assessor sitting throughout 
the tnal and heanng all the proceedings. When a tnal is resumed by a Sessions Judge m the absence of one 
of the assessors, but sull with the aid of the other assessor or assessors present, the absent assessor ceases to 
occupy the position of an assessor dunng the tnal, 6 C. W. N 719. 

4. Absentee assessor most not be allowed to resane hb fanctlons, bat the UlegalUy may be cued 

A cnminal tnal before a Court of Session having commenced with the aid of two assessors, one of them was, 
owing to unavoidable causes, absent dunng a pan of the tnal Me was allowed to read the evidence recorded 
fn his absence and resumed his seat dunng the rest of the tnal and gave bis final opinion just like the other 
assessor who was present throughout the tnal, Benson and Bashyam Ayyanoar JJ (Davies, J, rfij- 

jesfiffg), that though the proper course (or the Coun was to proceed with the tnal without the absentee assessor, 
the trregulanty was one which might be cured under s; 537 fierBAsitVAst Ayyascak,] In cnmirtal tnals with 
assessors though assessors merely assist the Court, but do not form part of the tnbunal which finally deades the 
case the Code presenbes as an essential condition precedent to the exerase of jurisdiction by the Court that 
the tnal should commence with not less than two assessors and that one at least of them should be present 
throughout the tnal and give his opinioa The assessors unbke thejuiy gne their opinion separately and 
not as members of a body, and the fact that one of them was wrongly allowed to take part in the 
tnal and give his opinion, will not vitiate the opinion of another assessor which was validly given. 
Per Davies, J When the absentee assessor was allowed to resume hiS seat as assessor, the Court 
ceased to be a Court of competent jurisdiction and the irregularity was not one curable by s. 537, 24 
H. 828. WTicre in a Sessions tnal the Judge allowed one of the two assessors to absent himself for one 
of the days on whidi the tnal proceeded and to return on the following day , Aeld that the procedure adopted 
by the Sessions Judge was contrary to the intention of this seaion and of s. 295. and the Judge ought either not 
to have given leave of absence or should have adjourned till a day when both the assessors could attend, 
Batanlal 69S. Au assessor who is allowed under the provisions of this section to absent himself dunng a 
poruon of the tnal cannot be allowed to resume his functions afterwards, the portion of the proceedings 
which had taken place dunng his absence being read over to him on his retuni. This procedure is not in 
accordance with law Under the section, the tnal should have proceeded with the aid of other assessors, 
A C. P. Cr. 9. 

9. Procedsre where it U diteoTcred that aaseuor b au Interested person. — \Vhere it is discovered 
after the tnal has begun m a case tned with the aid of assessors that one of them is interested or otherwise unfit 
to sit as an assessor, there is no prov tsion in the Code to meet such a contingency In such a case it b proper 
to refer the case to the High Court to set aside the order appoinung incomjjetent assessor and all the subsequent 
procedings in the tnal Then the Sessions Judge ou^t to be asked to dioose another assessor and 
proceed with tnal de noiv, (1912) U. V. N. 378 cs 13 Cr. L. J. 473. 

6 Taking evidence after discharging assessors' trial Invalid.— If the portion of the tnal which consi 
in the taking of additional evidence, takes place after flie discharge of the assessors the tnal will be 

19 A. 136. • I 
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DD —'Joml trials 

285* A. In any case in which an European or American is accused ]ointl>’'with a person 
not bem{, an European or American or an Indian British subject is acijused 
Indian jointly with a person not being an Indian and Such European Indian Bntish 

orl-uropeanor Amen subject or American is committed for mat before a Court of Session h^and 

person maj be tned together, but if he requires to be tried in 
accordance with the provisions of section 275 or section 284-A and is so 
tned and the other person accused requires to be tned separately, such other person shall be tned 
separately m accordance with the provisions of this chapter 

£ — Trial to Close of Cases /or Prasecuiion and De/ence 
266* (1) When the jurors or assessors haie been chosen the prosecutor shall open 
Opening case for reading Irom the Indian Penal Code or other laiv the descnjjtion 

prosecution of the offence charged and suiting shortly by what evidence he expects to 

pro\e the guilt of the accused 

Examination of wit 

nesses. (2) The pro«ecutor shall then examine his witnesses 

Hotes —As to the mode of recording evidence see Chapter XXV and for power to adjourn see s. 344 

Hotel.— Scope of the lectfoD.— Although under s. 342 of Uie Code the power given to the Court to 
examine an accused person is one which may be exercised at any stage of the trial in the discretion of the Court 
this provision must not be regarded as in any way superseding the cleir directions contained in s. Z96 as to the 
manner in which x tnal at Sessions should be commenced So when a plea of ‘ not guilty is entered by an 
accused person (panicuiarly in a capital case)afterthe said accused had admitted his guilt before the Magistrate 
It is the duty of the tnal Coun to proceed with the heanng of the evidence the Coun cannot and ought not to 
examine and cross^xamine the accused on bis conlcssioa The proper time for taking into consideration guch 
confession comes after the entire prosecution evidence IS recorded ^<rc20A L J 669 

1 When the Jarori or assessors have been chosen the case most be proceeded with —After ll e luror* 
arc sworn the tnal cannot be postponed to enable the prosecution to examine a witness by commission 
19 C. 113 

2 UIb ttottba daty of the conaselfor the prosecution to get a conviction at any price —H>^hi^ 

duty 10 see that the cose xgainst the prisoner is brought out in all its strength but it is not his duty to conceal 
or in any way to dimmish the importance of its weak points His (unction is not to inquire into the truth 
but to put forward with all possible candour and temperance that the part of U which is unfavourable to the 
prtsuner— /Amj frincipCesofCrvnxnaiC.aw TAc«futyafcotrnseifortfteCnj»Tr«'/K«As*Art-«/B 

a cotiMcuon but to assist the Court In amviug at the truth 18Cr L J 8T9(C.) 3 ee also 42 C. 42C.W7 

3. Opening case for the prosecution —Counsel for the prosecution opens the case prosecution to ihe 
Jury by giving the outline of the evidence and the leading features of the case In doing so he ought to state 
oZ/that It is proyioscd to prove, as well as dccfarationsof the prisoners as facts so Uiat the fury 
is any discrepancy between the opening statements of counsel and the evidence afterwards adduced Insup^t 
of them unless such declarations amount to a ton/esnon when it would be improper for counsel to oj^n 
to the Jury the reason being that circumstances under which llie confession was made msy 
In evidence The xeoeral effect only of the confession said to have bvcu made ought to be given /iec w 
{p .218 ind2l9 

4 la epcBlag ease proiecator ihoald gfv* oamu of wltaeuo not prevloaily examined.— Thet^ }» 
nuilung m Uic Code whicli restricts the prosecutor it a besstons trial to wltiKsses who haie been exam i 
»i>c Court of the committing Magistrate but In fairness to U»e accused, the i rosecutof should state in f«* 
ini, ikddress die names ol witnev,es whom be |iropo«<s to call who have not nlrcsdy been 
a. ^ or s. 2IU arvl the purpose for which eadi {< to (ae pftxfnced. TJ>e mere fact that a nltnc-vs his «o 
esnn it> d lirlon. a oimniftiing Magistmte is no ground lor refusing to tike the eviden ce ot a m 
* ii*Hinn 1** A h** Wra br ArtXIl <>11111 
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v-itiKss tendered for the prosecution 1 P. R. 1889. Bui m il A. 319 h was held that the PuhHc Prosecutor 
cannot dennnd «w a rtgM, such witnesses should be exnmined, but that the Court maj call and examine 
such a Mjiness if it considers it to be necessary in the ends of Justice According to English practice notice 
of Intention to call-sltch additional witnesses with « copy of the evidence whldi it Js proposed they should 
gi\e ought to be gisen to the prisoner and seat to the Court Archhold p ^33 Rut failuft to do so does 
not render the additional evidence imdmissiUe Htlsbury Vol fX p 385 

5 Etery wH&ets present at eomratsston of crime should be called, eren though he ^res different 
aeconat— Itis prjw i/rfiir the dutj o| the prosecutor to call all the witnesses who prove their connection with 
the tMnsactiort connected witli the case md who also must be able to give important information. If such wit 
nesses are not called without sufficient reason being shown the Court may properly draw an inference adverse to 
the prosecution TheonJj thing that can relieve the prosecutor from calling such witnesses is the reasonable 
belief that if called they would not speak the truih If such Witnesses are not called without suffiaenl reason 
being shown land the mere fact of their being summoned lor the defence seems by no means necessanlya 
sufficient reasoni the Court may properly draw an inference adverse to the prosecutioa The only legitimate 
ol>tect of a prosecution is not to secure a conviction hut that justice be done The prosecutor is not tliere- 
fore free to choose how much evidence he mil bring before the Court ’ 8 C. 121 at p. C. B R.‘1S1, KA. 

521, 16A 84} 8 P.W.R. 1909** 10 Cr L.J.321 In a trial of the accused under & 30-1 1 P C , certain witnesses 
whodepo'ed to seeing the homiade take place and who gave eitdence before the Magistrate were not called 
and eeanuned m the Sessions Court . held that every witness who was present at the commission of such offence 
ought to be cilled thatesen if they give diff^erent accounts it is fit tha. the jury should hear their evidence 
so as to entble them to draw their own conclusions as to the real truth of the matter rRit&alal 581. Similarly, 
the prosecution is bound to examine witnesses? present ar a search 9 C. W, N. 428 Where a Sessions Judge 



Court In conducting a case (or the prosecuuon. all the persons who are alleged or known to have knowledge 
of the facts ought to be brought before the Court and examined, 40 C. 1070; 3 8. L R. 200*aii Cr.L.J.410 Itis 
not within the province of a Judge to dispense with the evidence of any witness for the prosecution and 
n lire Public Prosecutor dispenses with the evidence of witnesses who can speak to material facts he 
commits a senous error of tudgmeni, The whole evidence should be put before the Court and the Public 
Prosecutor is bound at least to tender the witnesses bound over to -appear at the Sessions forcross«Taminaiion 
Weir II, 379. All jiersons said to have witnessed the murder should have been produced before the Magistrate, 
though It IS not necessary for a Public Prosecutor to tender in the Sessions Court any wuness whom be may 
have reason to believe will give fabe evidence, 12 P. R. 1915** 17 Cr. L.2. 267. 

6 Febife Piosecator Q«t bound to call vRoesses who la his oplnloa will not apeak the truth or 
support his case —The Public Prosecutor is not bound to call any witnesses who will not in his opinion, 
speak the truth or support the points he desires to establish by their evidence but in sodi circumstances he 
should explain to the Court what is his reason for not calling these witnesses, and he should offer to put 
them m the box tor cross^xsmination by the accused at their discretion, T A. 901. Even the Court is not com 
petent to pick and choose among the witnesses sent up by the committing Magistrate. It is his duty to examine 
all the witnesses unless he has good and suffiaent cause of the representation of the Public Prosecutor or other 
wise to believe that the witnesses came into Court-house with a pre-determined intention of gmng fabe 
evidence IS A. 6 It is open to the Public Prosecutor to decline to examine at the Sessions trial a witness 
whom he had examined before the committing Magistrate, but whose cross-examination by the defence was 
re'ened. his, however, his dutyto tenderthe witnesslor cross^xamination m the Court of Session, and if 
hedeclines the Court ought to cal) (he witness for aoss-examination 44 Bom.lk k. 0.1^2. HI. In 

a case m whtdi the prisoner is undefended the presiding Judge should look at the dqpOMtton any witness 
appearing in the Calendar as a w uness for the Crown and not called on behalf of the pfQlMDUon or tendered for 
cross-examination in order to ascertain whetherfaeshould not himself taken aettOQ All vrififrani 

returned in the Calendar as witnesses for the Crown are whether they are called or noAif^^lhS Oow n bound l6 
be m attendance until the inclusion of the tnal unless they are released from aUMMlMB by order of the 
Court.and before releasing them from anendaocetbeCourt'Shouldsausfyjtselfthai vtUnotbe 

required either by the prosecution or by the defence, 15 A. 8i f F.B.) The proseoiiiaiviHHUhMad m a 
of procedure to produce at the tnal witnesses who have been examined before die oomiMII^ wlm 
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there i% reason to ljelie\e that the evidence of Such witness is not true, Vetrll, 378, it is a suffiaent reason for 
not ca\hng any particular witness on behalf oi the prosecution that there is a reasonable belief that he n lU not if 
called speak the truth Weir II, 378. He is not bound to do more than have all the witnesses called before the 
Magistrate present in Court for the accused to call them or not as he thinks fit. 14 0.245; U A. 321; 15 A 6, 
3 C 614; 15 W.R. 34 and «e Note 3 under s 289 .SVe Note 2 above «a277. 

7. Duty of prosecutor to call his wltnesiiea for cross-axamlnatlon by accused —Although in stnctness, 
It IS not necessary lor the prosecutor to call every witness whose name is on the back ol the indictment it has been 
usual to do so, that the defendant may crossrexamine them. If the Counsel will not call the witness, the Judge 
}jj his discretion may Where a witness called before the coroner was not called for the Crown at the mal, the 
Courthas refused to require him to be called, ^ v lWg;^i«i,lO Cot. 562 Houever.the prosecutor is not 

to call them all , though he ought it has been said, to have them in Court that they might be called for the 
defence, if the prisoner chooses Archbold, p 483 There is no provision m this Code analogous to English 
practice, entitling a prisoner to have a witness for prosecution who is not called, put into the witness-box for 
cross-examination The accused might apply to have sudi a witness examined under s. 291 , or might comment 
on the arcumstance oi his not being examined by the i«>secution or tendered for cross-examination 5 B H 
C.F.Cr.Ca.8S at p 96 ; r<r<r also 5 C. 614; 24 C. 288 ; 7 A. 904; 17 C. 933; t4 a 245; li Bom. E<.R.1162. 

8. The examination of wtnesses ahould be oral— The examination alluded to Inthe section means 
oral examination of the witnesses present (except in cases where evidence is taken ly commission, or m any 
case vvhere a witness is deaf or dumb) Such oral examination is, therefore, the general rule and it is of the 
utmost importance that the rule should be followed in all cases where the witness is present to be examined * 
w itness before a Magistrate gave a true sutement,he will probably, if Intending to tell the truth, repeat the same 
statement without substantial difference at the tnaL If, on the contrary, his statement, before the Magistrate wes 
not true m important particulars, he may not be able to repeat the same statement, and may omit soroetfit"? 
important mentioned in his former evidence Of may deny on oral examination that he did make a patueular 

statement before the Magistrate. The demeanour of the witness may be important for the assessororji^dge 

towards forming an opinion of his truth It is unnecessary to go Into the many reasons why this rule should be 
followed. It IS sufficient to say ' it Is the rule, and is founded on reason and|]ustice '—Ptr Kerman, C I > 

9 11.83. 

9. Cress'ex&mui&tion mast follow cxammatlon and cannot be reserved.— The Judge sptocedui^ 
Sessions trial in allow mg all the witnesses for the prosecution to be all examined in one day, but perniim'’£ 
the cross-examination lo be reserved to a subsequent date was held irregular. Welt II, 382. Where, howev'er,®" 
application is made on reasonable grounds lor time to cross-examine the witnesses, the application should 
be granted especially in capital cases, 41 C 299. 

10. Bow to use at the trial evidence given before the committing Haglstrate —It is against th^ 

to read the depostuon of a witness previously recorded and then to ask him If it is true It amounts to pUitiuS 
him a leading question and intimating to him impliedly that the story is expected from him, 8C.P. Cr»33; 
Oadh6.C.No. 86; Wefrll, 360. It is no doubt the distinct duty of a Public Prosecutor to giv’e opportuniU 
witness for the Crown to explain disoepancies in his statements before the committing Magistrate and the 
Sessions Court, 1894 A. IH B. 57 ; but it is wrong and highly prejudicial to the accused to allow wiinesses io 
be set straight in their examination-in-chief, and whenever a witness says something that does not exactly ” / 
wiih wliat he said before the Magistrate, his memory should be jogged by a reference lo his previous deposit on. 

13 W. B. 18. Set Notes 9 to 14 to s 288 

11. Ordering witnesses oot of Court,— When the case is called on, or at any period dunng 

the Court at the request of either party, wiK ordersuch of the witnesses of the opposite party as baie not >et n 
examined or are not under examination to leave the Court until they shall be called for In their order, so t a 
each witness may be examined out of theheanngof the other witnesses on the same side who are to be examine 
aher him. If alter such xn order a witness is present during the eximination of the other vvinesses, the practice 
IS lo allow him to l>e examined, subject to observation as to his conduct in disobeying tJie order T^y 
(lOih I:A>,8, 1401 /IrrWoW pp 482^83 

12 TrUl oeght not to be stopped before tbe close of the proteeaUon cate.— iVhere after 
CKamlnadon ot some of tbe witnesses, tlic Judge asVed the jury whether they wished to hear any more evidence 
end the> silted that they did not believe the evidence and wished lo stop the ense and the Judge recorded i 
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■verdict of acquittal, he!d, thit the procedure was wrong and that no final opinion as to the falsehood or 
insuffiaenc> of the prosecution evidence ought to have been arrived at until all the remaining witnesses had 
been examined, 20 H. 445 

13. Adminlblllty of poit*mortem report ta evidence ->The poit mortem report is not admissible as 
evidence except to contradict the officer who made it, but it may be used by that. officer when under 
examination for the purpose of refreshing his memory If it is intended to bring the report as evidence on the 
record, the officer who made it should be called as a witness, 27 C, 293. 

14. Tnrnia^ oot ot Court perJarta^wUnessbeforecoiielniion of hb cross-examination.— A Sessions 
Judge IS not justified m stopping the cross-examination of and turning a witness out of Court because he is of 
opinion that the witness is not speahing the truth, and no telunce can be placed on the evidence of such a 
witness, 1900 A.W.N. 149 


E X a m I n a t ion of 
accused before Magis- 
trate to be ev idence 


287 . The eYamination of the accused duly recorded by or before the 
committing Magistrate shall be tendered by the prosecutor and read as 
evidence 


Notes.— ss. 209 and 342 for the power to examine the accused, s. 364 for the record of examination 
of the accused, s. 164 for the power and mode of recording statements and confessions investigation, s. 533 
or the provision remedying irregularities in recording such statements and ue 271 for recording of plea. 


1. Object of czamlaatlon.— Though it is not imperative on a Magistrate to examine the accused, yet 
thi^ section and s 342 contemplate such an examination for the purpose of enabling the accused to explain any 
-arcumstances appeanng m the evidence against him BatanUl 100 and 710 j 42 C. 057 and not for the purpose 
•of filling up a gap in the proseoition, 4 U B. R 914 — 8 Cr. It. J. 62 and tee Note 3 under s. 239 and Note 12, 
el to & 342. 

J I . t 

2. Proeedara— Timafer teaderlog certain examlnattoiis.-^ii) The ‘ examination of the accused ' should 
be put \a before the aecusedu called upon to enleruponktsdefenee^ 7eir II, 881 j (5) so abo should the deposition 
of a medical witness which, ' may be given in evidence ’ (s SOOjandthedepositionofaivitnessinacasein which 
it may be given in evidence under s. 33, Emdenee Act ,(c)\>eioxt examinations are received as evidence under 
any of these three sections care must be taken to see that they are m proper form and duly attested or otherwise 
strictly proved , (d) such examination when so received are to be detached from the proceedings m the prelimt 
jiary inquiry and annexed to the record of the tnal, WUktns, 114 The Madras High Court has ruled that the 
examination of the accused persons which this section requires to be given in evidence should be read as part of 
the case for the prosecution before the defence is entered upon and marked as an exhibit A note to the effect 
that this has been done should be entered on the record . — See Madras Cnramal Rules of Practice, Rule 24] 

3 Ezamlnatloa not doly recorded oagbt not to bo pot in.— Where the committing Magistrate admitted 
a confession which was not admissible and examined the accused with respect to it, held, that the accused 
being examined about confession which was not admissible in evidence, the questions and answers to them could 
not be said to be duly recorded, as the questions were such as were not allowed by the law to be pm and that 
ihe answers to those questions were not admissible inevidence against the accused,! L. B. B. 244c3 8 Cr.L.J.52. 


4. Tender otaccued'i examination before Baglatrate b obligatory,— The examination of the accused 
"before the Magistrate must be given in evidence at the Sessions trial, whether it tells for or against the prisoner, 
and it IS not in the discretion of the prosecution to put in that examinauon or not , 83 W. R. 63. A Sessions 
Judge refusing to put on record confessional statement of the person whom he treated as accused commits 
great irregukinty It is not optional with the prosecution to put in such statements, 15 U. 312 ; the whole of the 
statement should be read out, S U. H.C.R. Appx. IT. If it is not tendered the Judge is bound to calHor it, 
45 M. 352 ■re- 


statement made to a Jail Seperintendent confirmed before the committing Hagbtrate. \Vhe>i 

' • ■ • * The 

■ * * • . ■ • a • • I "pjjg 


statemcm and filed it m the case learning that the accused wished to file it, ArA/, that the statement was admis- 
sible ns ev idence under this section, S3 B. 3 at p. IS. i 
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6. Hot n«ces«ary to road eat centesaioBal itatements. — It is not necessary for a Sessions Judge to 
read out to pnsoners confessions made by them before a magistrate, and ask them it they have ai^ objections 
to the reception of these confessions. The examination o! the pnsoners before Magistrate Is to be tecen-ed m 
evidence and the attestation of the Magistrate is ftxcie proof of the circumstances, 14 V. R. 9 

7. Jl confession Is evidence though retracted or not corroborated —A voluntary and genuine conies* 
Sion is a legal and sufficient proof of guilt, 7 V. R.41 j « ff, R, 73 and 83. A confession before a Magistrate, 
though afterwards retracted before the Sessions Coon, is evidence against the party making it, 8 ff.R. 40,\\ith- 
out any other corroboration li properly attested before a Magistrate, 12 W. R. 49} 6 V.R.78} 31 M. 83 at p 88, 
1890 A. Vf. H. 173. The Judge must be satisfied that it was made \oluntarily, 19 B. 728 ; but not where the 
Police-officers were guilty of misconduct in having produced evidence with regard to the indentification of 
property which was false, tliere being no corroboration, 2 C. L. R. 132 } 1885 A. W. N. 59. Sfe abo Note under 
Heading VIII — " Retracted contessions to s 164, at p 373 


8. Statement of the accused mutt be taken inits entirety Kotes under s 342 and Note 5 to 
s 255 If the statement made by the accused is to be used against him, it must be taken in its enttfecy, 
8 IRf.R. 38 Where the prisoner admitted that he had accompanied the dacoits for a short distance, but 
declared that he had turned back almost immediatelv. and had nothing to do with dacoity that afteru ardi took 
place, and did not know that such an offence was in contemplation Md, that this statement did not go the 
length of a confession, and the conviaion was, therefore, quashed, 7 W. R. 39 ; also 7 W. R* 8 When 
an accused makes two distinct statemenu— the one amounting to a confession of guilt, and the other repudiating 
It— it the one statement is taken against die accused, the other also must be taken for what it is uorth 
in his lavoui The Court ought to weigh well the relative credibility of the two statements before it 
.*■ .Vn p. 4Q |} *(<» 9<*r>used admifted 

. , convicted of 

when thrown 

••I * • . y 'A. A . • I • ! * :t ise partsofihe 

confession are found to be false, the entire coniession Should be rejected After the entire statement of a pnsoner 
has been given in evidence any part of it may be contradicted by the prostfcmion if they choose to do so an 
then the whole testimony is left for consideration preasely as in other cases where one part oi the evidence con- 
tradicts the other Even without such contradiction It is not supposed that all the pans of a confession are 
entitled to equal credit ff sufficient grounds exist the part that chvrges the pnsoner may be believed 
that w hidi IS in his favour may be rejected See Rex v Htggxm, (1829) 3 C. and P. 603 { Rex \ Steptoe, (iSw) 

C,andP.897. Rex\ (1830 ) 4 C. and P. 221; 40 C. 873 The former refer to these cases only where ine 

conviaion is based solely upon the sutements of the accused and it Is but fair tliat the statement should ^ 
taken in its entirety and do not apply to those cases where there is independent evidence corroborating sooie o 
the maiernl parts of the confessioa 

g Costeislon of co*»ccu8ed.— A confession 01 a co-accused can on!) be taken tnla eoftstderaiion 
the other accused, s. 30 of Mr /nd»3« /Iff and is not evidence 13B. 86. also 4 C. 433 (F. ) 

C. W. N.749 } 7H. 102; 23M 151} 1 A-6B4 ; 10 B 319. It must be made m the presence of the other accuse , 

10 C. 970 , 7 C. 65 ; 6 B. 124. A retracted confession of a co-accused should carry practically no weight 

any person other than the maker. 28 C 659, ilrr Note under s. 387 however, 16 C K. 689 C'’* ^ * 


10. Deposition of an approver when inadmbslble —When the accused person to whom a 
oardon bad been tendered is examined as awitness, ihe deposition is inadmissible when thedepone , 
feilure of the pardon is tried jointly with the other accused. It C. 580 ; 2l W. R. B ; 7 C L B.66 
s. 336 ‘ , 

iU “CemmltUDg Magl«trate.”-\\hen a Sub-Magistrate inciuired into 

accused and the District Magistrate artingunders 436«jmmmed Uie accusedfor trial. 

anon of die accused and statement of the w itoess brfon: the SubMagistrate will be held to fiaij ^ 

l.) or before the commuting MagutiuK The phrase- committing MagisUale ^87 

compendious way of referring to Ihe Magisitaie or Magistrates who held Uie preliminary inquiry 
tommlualwasnndi. aiM M}7 Lah.70 

11. IrregalatlUc* ia mod* of recordlog exurulaatloa— ihefr offeoU— .Srr s. 342 and Notes thereto. 
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288. Ttif tM<lrncr o! A *' tluK rrcontMl «r> ih** prr^^c** of thr Acait'^l tinder 

chefl «t Chap'fT W III ’ tn»v ifi thf Tli«mtinn of Jfie prr«j<fin{j Jud^p*, if tiich witf''*' 
jrrl tn^narj I nq ti I ft i« pTx! »ml AT I rtatnm^d 1*^ trratnrl a< cMdcntr m the <:a*''f*'for All 
•dmiwiiv lo the pr m^oT of Ific In lian Cn Imcc Act I?72 

Itel*.— T>" «Tin1« * trvVr Ch*p*^ \ VlI!**l>a»*^ n*«d In IS* p*a<r ol'’th" eofnmlttinjj Ma^l^trate** 

tocOTTTlV ca*' of rxf Vnr^TTTmWI • 't»c4iTTa*«* c»*S»f than iS" committing Maslttrate ornJ^ ». 21‘t 
V;lOri RrprTrt, tPIfl 

Ket«A,»l W Chapter W II tor Inquir) pnimliuf) to commitment aoJ «v 112 Atvi 319 loruklr; 
riuimlnaticm o! And v 9V» for cornmlttai on «\f(WfKr noooV'tl !•) l»o Slaglrtralea and 53 of 

/nj an r ndtnrt At1 for ft njj rtepTwhione of Atw^nt atltnevaev 

2. Oli)ctt «{ ih« tcttleft.— Tht^ «<xi> m l» In to prutiiJ'* f T tV conilnjcncy that nuj arise wh^rj 
a »ntTwcs, «h<i i» le-forr tSr Cmrt o <^«lno hr»j 1» luck Infocmation Andevidcoce a**! lelli a tliPeo“nt 

MOT) firm that a-hifh he c»tT in tV pretiirtiury Ittp-Io V* the 'laRittrarc. It U only In extreme ctic* o' 
clelat or etpen^c that the {vnoiul atlendaiksoS a tritoco be'm the Court of hr^lon aheniM be (litpenjcd with 
and the rs'tdcnce trism It him Ir'rre the rommlttmc Maxl*tnte rcicrrttj to t JL 118 Ordinarily the previous 
depmi ion can he unrd only ah'^th- tntne«» haa le^ncalVnlafideaamirwd II W. R. !1 {IJ P. R. llll. 

APPUCATIOH OF SECTIOH. 

The M«Uea daea cxtead U Caartt at XaUHtralea athcr than the camnittta| Ma^itrate.— Under th* 
old law this section did not eiten-1 to Cottrta of Map«tratc« other than the cnrnmillinp XlaKittrate. Uixicr the 
newl) amenderl »ectJon etidence «luh fccoftVd It anylwl) tin let Chapter XVlll In the pretence of the 
aeru^ed may lie treated at etldenre It the ^sloni Coifft In the cav* tinder lt>n aafcRuartU mentioned fn 
Section SSfL Rut it muat be tiime In mind t'lat the ana1oj:> of KCtlon it not to he extended to other 
case* of et fdenoe not duf) rro»r fe«l Lwlcf Chap. Will and in a cate not Ixfore the Court of Seasfona. V> fwm 
eontlaiot of the accuvd wat real') liatcsl on the formerratententt of witnesset rrude Ulwt a M iglttraie other 
«k . .,«««*. » •- "v •• lulHlitUIonal ^faf:^ttPlte who ontheanalosy 

• » . t * • • the conviction and sentence and directed the 

* « • » the usual manner Rataaal 721 The phrase 

• commuting Magistrate' Is merely a cnmpmdlou* w*t3roffeI**TTing to tlx Magistrate or Magtsiraies who 
preliminary ftvjuiry on whldi the Committal «a« nude. Where a hnbnnliTUte Magistrate recorded the evidence 
hut the Distna Magistrate made the commument. ft was Ar/Jihai the Utter need not have hlmseU recorded any 
oi the evidence or statement of the accused to maLe them admissible under this section, SI M. 40 A n-ttentent 
nude b> a witness at a search though signed b> him cannot be used under this section 3811 1S9 

4. Crinlaal Law Aneadncat Act ZIV ef 1908 •>'becuon 13 of that Act lays down tlie procedure m 
respect of trials held under that Act Notwithstanding any-thing contained In tAe Indian Evtdtnte Ac/ I 
1872, the evidence of any witness taken by a ^(agistrate In p roce e dings to vrhidi this part applies shall be treated 
as evidence before the High Court if the Witness Is dead or cannot be produced and if the High Court hns reason 
to believ e that bis death or absence has been caused In the Interest of the accused.' 

9 Depositions not taken In presence of aecated cannot bt admitted under this section.— Statements 
nude by a witness in the absence of the accused fs not admissible under this section, 33 A 360 Unless it be 
that the accused was absconding and the provisions of s. 512 applied to the circumstances of the case (6 CkL. R. 
53] the e\ Idence referred to in tills section must have been receded in the presence of the accused 7 A 863 { 

31 A 111,22 A 445,3P. R. 1904 t23&S61, 

B Seetlon applies only when the witness Is * prodaced and examined'— To expedite the trial 
fn a Sessions case the attorney for the pnsoner suggested to the Court that certain depositions of 
witnesses lor the prosecution taken before the Magistrate should be read out and that he should be allowed to 
<ro$s<xamine the witnesses thereupon to this course the Government Prosecutor and the Court consented 

* SuUt tut.e fur th« word, duir uken in the prYiracvefaecuned Ufon th« rjnim it ns Slas •<»!« bp Ad XVIlt of l»J 

t added br Ad XV III of trti 
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htld, that this procedure was illegal but that inasmuch as it had not occasioned a failure of justice a 
new trial should not be granted, 9 M. 89. This section ts not an exception to the rule in s 286 It does not 
dispense with exatmnauort of the witness directed by s 286 The provision is not the evidence before 
the Magistrate may be put jn as evidence of the witness if he is tendered for cross-examination but it is that 
such evidence before the Magistrate may be trusted as evidence in the case if the witness is examined te, 
examined as a witness, not if he is cross-examined or tendered for cross-examination- This section does not 
provide that the Judge may treat the evidence before the Magistrate of all the witnesses for the prosecutionas 
evidence if all the witnesses are produced and examined Per Kernxn, J , in 9 K. 83 The previous 
deposition cannot be filed if the witness is merely produced for cross-examination at the trial and not produced 
and examined 1913 H. W. 5)4al8 Cr. L. J.619. The section does not permit a Sessions Court to ground 
Its judgment on the depositions taken by the Magistrate without ejcamming the witnesses afresh. Thesectioa 
has no operation whatever unless the witnesses at the trial makes statement mconsistent with his deposition 
before the Magistrate, VI.R. 11. The former deposition ought not to be read until after his examination in 
Court, 1 B- 14 ; and evidence taken before the committing Magistrate but not used at the trial cannot be 
referred to an appeal, 8 B. L. B. Appx. LXUl. 

T. EYldence of a witness not allowed to he cross-examined U not dnly taken la the presence of the 
aecttsed— If a committing Magistrate does not allow the accused to cross-examine the witnesses for the 
prosecution, the evidence of such witnesses cannot be said to have been duly taken in the presence of the 
accused To reijmre the presence of the accused merely to hear the ex parte statements of a witness without 
allowing him to show by cross-examination that the statements are untrue or unreliable defeats the real object 
of the law, for it deprives the accused of any substantial benefit from being present, 21 C. 643 at p. 665. See 
also 3 H, 48 

8. AdmlsiIbllUy «( spprovee’a evidence given In preluninavy Inqalry.— A deposition made b> an 
accomplice at the preliminary inquiry is capable of being treated as evidence under tins section in the Sessions 
trial, because though an accomplice, he is nonetheless a witness for the matter of tins section, 14 P* B' 1®®*^ 
191I.3S2; 6 8. L. 11.203 « 16 Cr. L.J.233; 3P.B.1904. The admissibilty of statements made b> an accused 
person, under a conditional pardon was no doubt raised m 7 C. L. B. 66 and 13 C. L. R. 326, but not decided uniif 
the Allahabad High Court held that repudiatioii by approver of his statement before the committing Magtsi^te 
does not prevent the Sessions Court from considering his evidence under this section, 21 4.175. But tiie use of 
such statement as substantive evidence of the facts alleged by him on the prior occasion is fraught wuh 
the gravest peril and could never have been the intention of the Legislature, 22 A. 445, 27 C 295 and 
4 C. W N. 49 ; and tee Notes to ss 339 But see contra 22 C. 50. 

‘ MODE OF USING EYIDENGG. 

9. Mode of using In Sessions Conrt, evidence taken before committing Magistrate —This, section 
never intended to be used so as to enable a Court trying a case to take a witness s deposition body from the 
committing Magistrate’s record, and to treat it as evidence before the Court itself A Judge is bound to put to 
die witnesses whom he proposes to contradict by their statements made before the committing Magistrate whole 
or such portions of their depositions as he intends to rely upon in his decision, so as to afford them an 

nity of explaining their meaning, or denying that they bad made any such statements and so lortli, 7 A. t 
21 A. lit. At a trial before a Sessions Court, die attorney who appeared for the pnsoner suggested to die 
diat to expedite the trial, certain depositions of vvitnesbes for the prosecution taken before tfiu Jiiagis 
should be read, and that he should be vllowed to cross^xamine the witnesses thereupon to thiscouree e 
Government Prosecutor and the Court coii'ented Ae/rf that thisiwocedure was ilfegaf|i»ur a 

had not occasioned a failure of justice a new tna! should not be granted, 9 Ef 83 The Judge is boiin to e is 
imenuon or the possibility that he may do so, be known to the accused and llie prosecution in order to a 
them an opportunity to test such statement by cios»examinauon otherwise, 1886 A. W. N. 256. So, too e 
counsel for the jirisoner, if he desires to use previous statements to contradict the witnesses for die Cro'vn int^ 
dfvvv their attention to sucii contradiction 8l C. 142 (F.B > whitii ooerrn/es 6C.L. R.390 and re/eri to it » • 

C.R.281. In the I ull bench Case referred to above, after die case for the prosecution had closed, counsc 

the prisoner cLilnied a right to resd to die jury the depositions taken before di* comniilling ftfagis “ 
lor the purpose ol shov^lng diat the evidence given at Ute Uni differed from that given before t|i« 

MagUtrate ami h was ruled lint the counsel for defence liidno such right without drawing the particolar 
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» attemuTn to ihc nontraclictionarnl n'lontiojjWni an ni»poOwr’'l> I tf»* Jodr* 

not ha>T the Ocht rlalm»^l In iIk inwiff in the I nil l^nrh CA«e S W. fL II. 1^'ing opi'OW'd 
to th** 1 till ivnrti Ro'inp W Irn a mnnwl rr pVa«W owwtaminrn a witn^n wiili n-l'trnrf to a |ir»*Tiou* 
d»p.><inoTv iV’ iwm tb'TTo* to which the rrm^aamtiiation it dtrrctM Ot'^mUl l»" Kt out in 
nnii'c ol the procTcdmcn Th'' iVpfniu ^ need tint. In wh a caw I** made a {nxtinn ot the etuVnoe In 
the ^cn‘iom Cottn, tjnle« Ow* Ommimcnl iWirrt that it lie *o fconWl Of th* Settion* JtKljte 

«(lipt» it under iSU aeftioa The pVadet or cvninwl i w the tV'cnce ma) inlnwluce at part of hit own CYi<leo<^ 
a preti JUt dejovulon tna 1c li) a wunevt an<l, in thttraw, the (JepKiiioil miKl lie numlercd an<l tnin«lated In 
iV minute petKefilincv The pn»w«oj1inc cotmwl or plea let hat a rlRhl In six-h a caw to question th" 
vitnev» at in apparrm con'radirtlnn' and ditctepafinet le-twren th" two ttatenv-ntt, Rataalal SIL .^faHo 
• C. W.K C9( IS K UTt ILtlL 5rf Note 10 1 > n. SM 

10 OmUtlen t« ctamlna witacn «fl ctrtala facta caneal h« nada faod hf RltQ| pr«Tie«« tlaunaat.— 
W liefc a wotfiett wlKn eriminrd m S-ttlons Court had thown no dtipotiiloti in an) tra> to rctilc fmm any 
atatemetn be had maik; la'iore the commitlinj Macittntc, thert It no valid iraton for Ihc Sctiioat Judge to 
ad-nit the |Tenou» ►tatement in f re fere n ee to the orw mad" t'c'orc him. Where a tritneat trat not examined in 
Uie h.csMon» Court, with regard to the pantcular atatements made I 7 him before the committing Afaglnrate, and 
he did not repeal thow iaaten>"ntt hrtore the Settkmt Court JU/J. I C. V. R. 19. mmtlarf), the et-idence of 
a n>"«'iral wittiett lidorc the committing Alagitifale and not attetted li) him It not admittible l«‘orc the 
Sc*iMont Court under ihit lection A ^tlmarirm ontlTicatc wouhl not he admiMllile at evidence eacetit to 
contradict the oflicef who mad" it of when uv*d li) that ofli'rr lor leircihing hi* m"mor), 17 C. 195. 

IL QaetUea at adiabitbaity af ttUtata (tvea hafera cammlttlel Magtat/ata ihaild ba datenataed 
Imncdlattly «a lu Uader.—When the cvulcnoe of a «ltne*t taken tcinn: the committing Magfttrate it 
lemJrred tn evidence at the ^ttiont trial, th" Sc**lont Jwlge *him1 1 contider the que«tion of itt adfflis»ibilltT» 
and Uien and there determine the {«i{nt and record hi* reavmt ii be tled>i" in admit the lame, 1 Bam. Im R. 1S5> 
It. AdmtMlhlUtj of lUUmeat allegad ta ba taada aadar (U'irtatraeal by Pallet.— When a uitneis 
ia<Le*A alatcment before a Se**ion* Court diHerent fmm that nvulc licfofe the committing Magiatrate, aad 
allege* dut that prcMOui *titement was rrudeum^f Pohee Ih-H Se*sion* Judge should maVe some 

inquif) liy examining the Policeonicer regarding the re*traint and |ire*<ure vrhich isMid to have beeneaerciied 
U|vm die witnevt liefore bringing hi* preanou* statement upon the recoed under ,thi< section. 4 C. Tf.K.49| 
f C. W.R.MSi 13 JL 419 1 170.195. The retracted oonte**ions of an accuvrd aUnding 1^ thamelvesuticorrolxtted. 
and die *utement of witnesne* Iruught In under this section, without independent corrotioraUng lesumony* 
should nut both be ^noed together and held as mutuall) corrol>orating cadi other, so as to Justlf) a conviction 
la*cd thereoa 

13. Practice.— TraaalaUaa ef depeslUaB before a Magistrate la Sessions preeeedlaga.— A Sessions 
Judge should, in hi* {mxxedings, distinaly note tlut he hvs admitted, under this section a deposition of a 
witne*s taken lieforc the commiulng Migbimte is etldence m the trial befort. n Sessions Court, and giten 
the dep<jsitiou a number in his jiroceeding* and translste It, or the imtcrisl portion* ol It in lus English minute 
of t!ie proceedings, Ratanlal 343. 

14. When depaillioa li dealed praseeatlOB most prova that ceBdltlom of this section have bean 

satisfied. — The confession of a witness in the shape of a former deposition can hcusetl as esidence against a 
prisoner onl) on the condition prescnlied by tins section, tint Is, it must Inve been duly t*ken by the 
committing Magistrate in the presence of the 'locuscd |»erson, sc , the person, against whom it is to be used 
The certificate ot the Magistrate appended tosuch confession, in order to afford pnma fane evldenos under 
s 80 of the Evxdenee Act, of the arcumstances mentioned in it relative to the taking of the statement ought to 
give the facts necessary to render the deposition admissible under this sectioa Where the deponent, when 
examined as a w itness before the Sessions Court and asked about hts alleged deposition, denies that it was the 
deposition made by him, the presumption allowed by a. 60 of Me Etndence Wef cannot be made, and it becomes 
necessary, in order to render the deposition admissible under tins section to show by direct testimony that 
tile conditions pf that -section hat e l>een satisfied, 31 W, R. 0. 1 ' '' 

VALUE OF FREVIOUB DEPOSITIONS. 

15. Parpoies for which prevlosi depotItioB may be used— Its valae.'^'The provisions of this seaion 
enable the Judge to use the deposition or such part of it as is necessary for the purpose of corroborating a 
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WJuess or, the proper iormaJilie^ being observed, for the purpose of contradicting a witness, and to pcmiit 
eflher the prosecutor or the accused to use it for either purpose. Further it enables the Judge to treat it as 
part of the material on which he sums up to the jurj or assessors under s. 297 or s 309 at the conclusion 
of the tnaJ But see the latest amendment by the introduction of the words for all purposes subject to the pro- 
visions of the Indian Evidence Act .Sire Note 18 Ivefow 

But there is nothing in the section whidi prescribes the value or weight to be attached to the evidence 
thus admitted. Once admitted, the power given bv this section in respect of the evidence is exhausted, the 
discretion of the Judge extending onlv to the question whether the former evidence is to be treated as evidence 
in the case Once admitted it is on the same footing with all other evidence in the case, that is to siy, it is to 
be considered b> the jurj , or bj the assessors and the Judge, according to the nature of the tnal, as part of the 
materia! upon which the verdict or the finding is to be given The value of the previous evidence is a matter 
entirely bejond the scope of the section, as it is also of f&c Evtdtnce Act Its value is a question tn the particular 
case for the jury or for the assessors, subject to the directions of the Judge in summing up, or for the Judge m 
cases where he is a Judge of the fact Whether an) portion or the whole of the evidence tlms admitted is 
entitled to credit, and if so, to such x degree that a conviction may be based upon it wholly or tn part are very 
important questions lor the jury or assessors or lor the Judge as die case may be but the) are tn no way 
affected b) this section. iVr Plow den, J , Si P. B. 1831. See also 37 P. R 1917 (Cp.). 

16. The dberetloR of a lodge U open to review by a Conrt of Appeal. — "The purpose of this section, 

as amended is to make deposition given before Magistrates In the preliminary inquiry, evidettce for the pur- 
poses of the tnal in tlie Court ot Session, ocilj when die Sessions Judge determines, in the exercise of his discretion, 
that they are to be used in thiv «aj But we think the exercise oi his disaetion, considering it as a matter of 
factor law, 13 open to review by this Court »n appeal When the case is under trial in a Court of Session the 
Sessions Judge has the depositions given in the Magistrate’s Court before him. Jf he finds tJiat the statemewis 
of the witnesses in his own Court differ matemlly from those previously made by the same witnesses 
It IS hts dut) to examine them is to discrepancies and this is more especially his duty when the prisoners vre 
undefended, and contradictor) testimony IV given /or the prosecution BuMf he thus examines the witneS'V 
he ought Taylor on evidence, ss 1300 and 1301, and the Indian Evidence Act, s J55) inordimry cases to 
make the depositions upon which he Im examined, evidence m the case he is at libert) to do so, end the 
{lower should be exercised so as to bnngah relevant matter so rar as possible, under consideration in forming 
a judgment on the case Itthe faesvions Judgehas omittedto examine witnesses onobvfous andfmportnic 
discrepanaes tn their vntements, this Court will, in general direct that such an examination be made, and the 
Sessions Judge, having the witnesses before him for such purpose, will, in most cases, feel it his duly to nuke 
the tomier depositions evidence pManfawi for the purpose of the final adjudication in appeal The 

alternative is for this Court m such cases to order a new trial on the ground that there his been i niisu'-e of the 
Sessions Judge s discretion which may have caused a lailure of justice, but a new trial will not be ordered 
except in spcaa! cases, '—Per West, J , 11 B B. C. R. J81. Where a Sessions Judge used as ev tdence under 
this section the statcmeni which a witness made before the committing Magistrate, but which he rcpudialetl at 
the Sessions inal as iiaving been made under improper influence, and the circumstances were sucfi that the 
Sessions Judge could not properly rely on cither of these statements held falloa/mg 31 W. R 49 »» 13 B- 
Appx. XY t)iat the Sessions Judge did not exerdve a |>roper discretion in allowing the former statement to 
be treated as evidence 7C.W.K.34S. But see now 53 aiBlowfirwfiiif 21 W.R.49 and 37 C.20S asaremitoi 
ihe htest amendments See also Note 18 below 

17, Statefflenti let rr ■ • le . ' sw ■v • ■■■-. iv ri '■ e 

ocnain witnesses wholwd • •' 

deceised, withdrew their st ' . • ■ 

The Ses-vions Judge convwfetlng the evidence given hy these witnesses before him to be untrue, and aaing 
under this section admitted in evidence the statements of the>e witnesses made before the comni!uin,t 
Magisinte hr/d that such statements were rightl) admitted and when admitted were on the »mie footing 
the other evidence on record 33^.683, where 21 A.U1; iSSS A. W. R.355{ 32 A. 1*3 9* P- 188T are 

rr/rrrrd ii> auni A, 882 oierruled The Calcutta High Court stems to have held that the evidence before the 
cummiiiing MaMStrate which was afterwards wholl) retracted and repudiated at the Sessions tnal cannot 
l>e treated as vubstaniivc evidetvsK next Note ) But inSiM.ili, where a Ses.sions judge l>eingof opimo^ 
thai certain prosecution witnesses had t>een gained over by the defence, allowed their depositions before the 
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<twmhtinc Matri»tr*tc («b«T crT»«»<xamln»tion had been fe^en-efl) to lie tttelmlin etldence or>cW thh 
•ectlon, it was hrli, that thi« vciioo cnalikd the Cowl lo treat such >ris a stol'^taniiTe eYlil‘“Pce In the 

<%*c »t the trial sihere, lor the pirpo*ea of |vi*tire the ndoption of stjch a rotirtc U IomtvI necessary by the JwlRe 
^'Udi eMcleoQ* ma> lx: ti«ed as tntKh In lavtrar of ilw ^lenrc as of the proseaitlon and that tb* CoTtrt Is not 
restrictfxl In t»*TTnittinc tV* pnxJoction of the exldenor Ixfore the commlttinR Macbtrale. to «*<• It «okly lor the 
p\»]>Yse ol contra hctjnc the witness at the s*es«lrtns trial S/t also II p, R. 1191 and t P. R. 1901. Set Note 10 
lielow f T the r'lect ol the amendment ol x 2M |»j Act \\ til nl IWJL 

It. The effect el the amendment ef a. tSt by the Act XTIIt af 1913.— Now it is that the wnrdi 
••rof all purposes" wrtr added to v 2 Rn torrttKnT the timitailon to the value o( the csidcnce, admhtetl imdet 
this seat >n, nsUlddown mil W.R. (Ce.l 13 artdTT Ct91 So csidcnce recofde«J l») the commlttloK MaRistraie, 
if admitted und<-f Uk amcndetl v W mu'l l<e treatcsl as esidcnce for alt purposes, csen as the l«sls of the 
finding or strdia li starvls on the same looting as any other csidcnce Ixt'orc a Cotirt ol Session and Is to lie 
considcml as propfwd matmaU on which the senhfl Or finding may !< given. 53 C. ISt (3 PaLTSl not 
retied eal|9 LnK»lt V Bern. L. R. 113| 17 A. tTIt IT M. 3»| 1 PaL917{ 19 M.L.i.601) 6 Lth. 199. 

19 la the abaeaee ef aa Udcpendcat Inferential clrtetnatance ceavletlea «|>on aataUnieat ahto> 
lately withdrawn la iBiafa,_u vioiild lie rrmsi urwale to louikl a convHciion upon the statements made liefore 
the committing Magistrate when such statements arc alrwlutcly withdrawn tic'ore the Sessions Court, unless 
there I* Independent circumstances from which It may tx* In'crml that the aecond ataicments were ftUe and 
the onginal statements trtw TTelr IliATI ( RaUnlal Ml. Rut when the conviction Is by a jury who beliesed the 
statement l>elore the committing Magistrate (although It was alisolutcly withdrawn at the •sessions tnal) It 
Ixang corrolorated t<i a certain estent liy Indi-peodent esld«“tice Ixiore the Sessions Court, It wns AcA/ that the 
conviction was not illegal Tfatrll, 375. \\*hen esulence given lefore the committing Magistntc U retracted 
In the ^sions Cottn it would be very unsafe to ac upon It unless It is clc-irly provetl to be true by some 
independent evidence. Rataalal 915. In 10 C. W. N. 3I3> the evidence given by a witness l«fore the conr 
mining Magistrate ind the Comoer as having anually seen the aceased murdering ilw deceased svbo wholly 
retracted arid repudiated Ixiore the O'urt of Session (or the reason tliat it was given under threat and coercion 
of the police , AeU following >3 A. 4U that evidence lefore the Alagistrate cannot be treated as substantive 
evidence under this section and that comilioratlon on all material pnrticuhrs wns neceis.try before the accused 
could lie cunviaed. 

20. AdDluIbUUy ef prcvleas staUraeBta ef wllataa.— Frevinus statements ol a witness used at the tnal 
lor contradicting his evidence, if not m-vde tn tkt frtiente c/ tht aermti, cannot !« used against the accusetl as 
independent evidence of his innocence or guilt. 33 C. 951. Such statement enn be used under s. 145 of the 
Fvxdenet Act, so'cly for contradicting the w linens. It cannot be used at all under this seafon, il the vvitness is 
cibsent, 21 W. R. 13{ 93 A. 350, See 6 Bar. L, T. 39 m 19 Cr. L. J. 299 for using the statements of witnesses 
made to their counsel in giving their proof inconvenience to the witness Is not one of the grounds allowed 
by s. 33 of the Evidence Aet, 6 A.93<, 31 W. R. 35 {2 A. 519. An accused is entitled to have an opjiortunit) to 
cross-examine a w itness before Ids evidence can be used against him. Accused are entilled to crosseximjne 
under s 153 of the Indian hinJenee Aet the witnesses upon stitements made by them in a defianmental 
tnquio > 9 Bom. L. R. 329. Such statements are not privileged. 16 C. W, N. 131 •» 13 Cr. L. J. <49. 

21. When previous depatitlen e( wftaeta not present at trial may he used.— s. 33 of Air 
Evidence Act The application of s. 33, Fvldence Act, in criminal cases ought to be confined within the 
narrowest limits II can only be In very estreme cases that it is nght to maWe idverse use of the evidence of a 
witness under s 33 in a criminal tnal when that evidence if true would be extremely material 17 Bom. L. R. S90* 


Its evidentiary value was very small 17 C. W. N, 330 m K Cf. L J. 70 ^ | Now the practice in Sessions mqumes 
^ - 1 . — - — *5 unless, at the conclusion of the case when the charge is drawn 

himself in the firvt Court, and, under the new provisions of the 
, y get the charge cancelled by cross-examining the witnesses and 

l)y entering into his defence. But if from the first he takes no such action, although it is clear he has the nght 
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Witness or the proper formalities being observed fortbe purpose of contradicting a witness, and to permit 
cither the prosecutor or the accused to use it for either purpose Further it enables the Judge to treat it as 
part of the matenal on which he sums up to the jury or assessors under s 297 or s 309 at the conclusion 
of the trial But see the latest amendment by the introduction of the words for all purposes subject to the pro- 
visions of the Indian Fvldence Act See Note 18 below 

But there is nothing in the section uhidi prescribes the value or weight to be attached to the evidence 
thus admitted. Once admitted the power given bv this section in respect of the evidence is exhausted the 
discretion of the Judge extending onlv to the question whether the former evidence is to be treated as evidence 
m the case. Once admitted it is on the same footing with all other evidence in the case thatistos'i) it is to 
be considered by the jurj or by the assessors and the Judge according to the nature of the trial as part of the 
material upon vvhich the verdict or the finding is to be given The value of the previous evidence is a matter 
entirely bej ond the scope of the section as it is also of (he Evidence Act Its value is a question m the particular 
case for the jury or for the assessors subject to the directions of the Judge m summing up or for the Judge m 
cases where he is a Judge of the fact Whether any portion or the whole of the evidence thus admitted i> 
entitled to credit and if so to such x degree that a conviction may be based upon it wholly or in part are veiy 
important questions for the jury or assessors oi for the Judge as the case may be but the> are in no way 
affected bj thissectioa /VrPLOWDEV J 8t P R 1887 ,&ealso 37 P R l91I(Cp>, 

16 The dberetlon of a Jadge Is open to review by a Court of Appeal — The purpose of this section 

as amended is to male deposition given before Magistrates in the preliminary inquiry evidence for the pur 
poses of the tnal in the Court ot Session only when the Sessions Judge determines in the exercise of his discretion 
that they xre tobe used tn this waj But wethink the exercise of his discretion considering n as a matter of 
factor Ian, IS open to review by this Court m appeal When the case is under tnal in a Court ot Session the 
Sessions Jud^e has the depositions given m the Magistrate s Court before him. If he finds that the statements 
Of the witnesses in his own Court differ materially irom those previously made by the same vvitnesvesi 
It IS Ilfs diitj to examine them ns to discrepancies and this is more especially his duty when the prisoners die 
undefended nnd contradictory testimony is given for the prosecution But if he thus examines the witnese 
he ought (r« Taylor on evidence ss 1300 and 1301 and the Indian Evidence Act s J55} mordilnry cases to 
make the depositions upon which he has examined evidence in the case he isatlibertj lodoso andtlie 
jfower should be exercised so as to bring all relevant nutter so far as possible under consideration in forming 
a judgment on the case Itthe Sessions Judgehas omitted to examine witnesses on obvious Qndlmjwriaii 
discrepancies in their stniements this Court will in general direct that such an examination be made and the 
Sessions Judge.havjng the witnesses before him for such purpose wil) in most cases feel ithisdutyto mike 
the former depositions evidence quantum valeant for the purpose of the final adjudication in apjjeal 
altemativ e is for tl !•» Court in such cases to order a new trial on the ground that there his been a misuse of the 
Sessions Judged discretion which may have caused a tatlure of justice but a new inil will not be ordered 
except m special cases. — Ptr W est J 11 B H C. R 281 Where a Sessions Judge used as ei idence u ider 
this section the statement w hich a witness made before the committing Magistrate but which he rep idiated a* 
the Sessions trial as having been made under improper influence and the arcumstances were such that the 
Sessions Judge could not properly rely on either of these statements held foUaioing 21 W R <9 f ® ^ 

Appx XT that the Sessions Judge did notexerdse a jiroper discretion in allowing the former stitement to 
be treatetl as evidence 7 C. W R 349 But see now S3 C.181 overruling 21 W R. 49 and 37 C 203 as a result o 
the latest amendments See also Note 18 below 

17 Sutementi let In under this lectleo may be treated ns tabetuntlva evidence —In i* 

certain witne-'Ses who had stated before the committing Magistrate that the> had seen the accuse 1 sinking t e 
deceiscd, withdrew their statements before the Court of Session and gave evidence exculpating the accuse 
The Sessions Judge considering the evidence given by these witnesses before him to be untrue anclanin^ 
under this section admitted in evidence the statements of these witnesses made before the committing 
Magistrate held that such statements were rightlj admitted and when admitted were on the same footi ig *■ 
the other evidence on recon! 28 A- 683, where 3t 1833 A W R 858 } 22 A 443 and 81 P B. 1837 re 

re/trttd to ami 7 A 862 overruled Tlie Calcutta High Court seems to hav e held that the ev idence bef re t e 
committng Magistrate whidi was afterwards whoTI) retracted ami repudiated at the Sessiois trial cannot 
W treated as substai live evideiKe (.S>e next Note ) Rutin2iK 414, wheren Sessions Judge being of opinion 
that cenain pTosecuiioii witnesses had l*een gai led over by the defence allowed their depositions before the 
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•ctrntnhtjnK Mapttrate (»h«T crrK«-ejamIn»tton Iwid ti«a teacrred) to Jic rcttlv-ed In etitlenre iin W this 
•colon. Jt was htli, that thU •colon cnaMcd the Cbtirt to ireal •nch ilcpoiltl ma a csuMlantlYC CTnlence In the 
<A«eat the ttial where, lor the pwy*o«ea ol }u«tjfe the adoption <*l attch a cotir»el' fouml rvnreaury by the judee. 
5odi eaniiencr may lie tj«cd a» tnwdi In laa-owr ol the ^lenre aa ol the |wo * «ml<m anil that tb* Court l« not 
rettnoed In ji:TTmttinc th** pnxJiiOion ol the ealdentt* Irfore the committing MagiMrate, to u*e it vjlely for the 
purpn^c d comm l»oing the wnrv»^ at the **c'«»on< trtal ,^/nl«> II P. B. 1191 and t P. R. IMl, Stt Note Ifl 
IHow W the c**!^ of the ami-ndment ol •. 2 M !»j Art XV'III ol 1P23. 


II. The effect cl the amendment af a. IIS (he Act XTIIt ef 19U.— Vow it |c ktli that the wnrdi 
••ror alt ptnpo^c*" were ad leil to v SW to remoxx the limitation to the xaltic ol the cxldcnce, admitted under 
thix •cOion, ax laid down tn II P7.B. (Cr 1 <9 and IT C.III Soexidence recorded b) the committing 'lagistrate, 
if admitted under tl>c amended •- 2RA mu't lx trcateil ae cxidencx lor all purjKjxcx, exxn as the Inslx ol the 
finding or xxrdiQ It itamlt on the <anv* looting ax anj other cxldence Ixfore a Court of *?esxlon and is to lx 
conxiderrd ax pmivxxrd matefialt on which tlie vxMici Of finding ntay lx gixxn. S3 C. ISl (3 PaL T81 not 
retted eB){S LaKSTI) IT Bern. L. R. 113 ( <T A.ITSt ft n. tilt I Pat SIT | iS M. UJ.SOIt 6 Lah. 199. 


19. la the abteate af aa Indcpeadent Inferential cirtimitasta ceaTlelloB apen a itatemeat abto* 
TiUly withdrawn b anaafa.— It would lx most utixxle to found a conx-lction upon tlie xtatcmentx nude before 
the committing Haporatc when »udi xtatcmentx are alxolutely withdrawn lx*ore the Scsxions Court, unless 
there lx Independent drcumxtancxx Jrom which It ma) Ik Inicrtcd ihxt the second xtatcmentx were fiUe and 
the onginal statementx true. Weir It, 374 ( Rataata! OSS. Rut when the conxlctlon ix by a jury who beltexetl tlie 
xuiement Ixiore the committing Maglstrxte (although It x»ax al>xoluteI> withdrawn at the Scxsions tttal) It 
iKing corroliorated to a certain extent ti) Independent exidencx IxIorc the Sexxionx Cotut, it wix ArA/ihatthe 
conxiciion wax not Illegal Weir II, STS. WTien exldence given Wore the committing Magistnte Is retraoed 
In the ^xiqns Court, it would Ik xer> tinule to act upon It unWxx it tx c1e.xt]y proxed to be true by some 
independent evidence, Rattalal 916. In 10 C< W. H. 343, the evidence given h) a witness Ixfore the conr 
mitting Magistrate and Uk Comoer as having aettuR) seen the accused murdering the deceased who wholly 
reffiicted and repudiated ixiore the G>urt ol Sinxlonlorthe reason that It wax glxxn under threat and coercion 
ef the pohee, htU following IT A. 4U that evidence before the Magistrate cannot be treated as substantive 
evidence under this section and th.xt cormlwraiion on all material pamculars wax neeesviry before iheaccused 
could Ik convicted. 

20. AdabtlbDlty ef prcTleai itatcraenU ef wltncaa.— Previoux xtatemcnix ol a witnexx used at the trial 
for contradicting Ins evidence U not mide tn Ihi pretmet of the ateusrd, cannot lx used against the acciisetl as 
independent evidence ol his innocence or guilt I3C361. Such statement cm be used under x. I4S ol /Ao 
EvfJenet A<t, so’el) for oontradicting the witness. It cannot be used at all under this sealon. if the witness is 
obitnt 21 W. R. 13; 39 A. 360. Sft S Bar. L. T. SSa* 18 Cr. L. i. 899 for using the statements of witnesses 
made to their counsel in giving their prool IncomenieiKe to the witness is not one ol the groundv allowed 
by s. 33 of the Evidence Act. 6 A. 334; 31 W. R. 96 ;3 A. 648. An accused Is entitled to have an opixirtunit) to 
xrossKxamine a witness before hix evidence can be used against him. Accused are entitled to crossxxamine 
under s. 153 of the Indian EftJence Act tfie witnesses upon statements made by them in a deivartmemal 
inquiry , 3 Bern. L. B. 339. Such statements are not pnvileg^, IS C. W. N. 431 c tS Cr. L. 3. 449. 

21. Vhen prevfeas depoiltlon of witness net preseat at trial may be ased.— s. 33 of Mr 
Evidence Act The application of s. 33, rvidence Act, in criminal cases ought to be confined within the 
narrow est limits It can only be in very extreme cases that It is right to make adverse use of the evidence of a 
witness under s 33 in a criminal tnal wrhen that evidence if true, would be extremely mitenat 17 Bom. L. R. 990* 

(l) Accused must haie had the right and opportunity to cross examine —S 33 of the Evidence Act says 
. T .1 r. . .. 1. j .. . -« Where an 

. ■ • . lut m during 

« ' l admissible 

Its evidentiary value was v ery small, 17 C. W< N. 330 **> 11 Cr. L J. 70. Now the practice in Sessions inquiries 
IS not to crossKxamine the prosecution witnesses ludess, at the conclusion of the case when the charge is drawn 
up, the accused thinks it worthwhile to defeud bimseli lo the first Court, and, under the new provisions of the 
amended Code of Criminal Procedure, he may get the charge cancelled by aoss-examining the witnesses and 
by entenng into his defence. But if from the first he takes no such action, although it is clear he has the right 
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to do so It can hardly be said that he liad the opportunity to cross-examine We are borne out in this view by 
the fact that on the record it is stated that a lengthy examination in-chief of the approver W’as read over to him 
and admitted to be correct and it does not appear that the accused persons were asked then and there to aoss- 
examine if the> wished to \\ e think in the case of approvers having regard to the difficulty which has arisen 
in this case that it would be a sound principle for the committing Court to clearl> bring to the notice of thp 
defence that it is their duty to cross-examine the approver if the> desire to do so directly his ev idence is given 
17 C. W N 830 =s 14 Cf L J 70 Depositions of an absent witness are only admissible when the pnsoner has 
had that right and opportunity to cross-examine, 21 W R 12 Inconvenience to witness is no ground 6 A 2W- 
The evidence must have been taken before a competent tribunal 3 H 4S 

(ii) TAe wtlness vuisi be dead etc — A mere statement of the Public Prosecutor that tlie presence 
of the witness cannot be obtai led without an amount of delay or expense vvhicli he considers to be 
unreasonable IS not enough. There must be independent evideOM before the Judge can exerase the powers 
under s 33 of ihe Evidence Act 28 H L J 329»i71I.L T 214 16 Cr L J 294, where 2 A 616, 3 U 18} 

41 C. 601 were referred to 

22 The mete faet vrltneis tells a different etory at trial vrlll not make him a hostile vritaess.— The 
fact that a witness at the Sessions trial teVts a story diHereni from ihat told b> him before the Magistrate does 
not render him a hostile witness so as to entitle the prosecutor to crossexamine him The proper inference to 
be drawn from such contradiction is not that the witness is hostile to this Side or to that, but that he ought 
not to be believed unless supported by some satislactory evidence 13C.53. The mere fact that a witness who 
is examined before the committing Magistrate and who m the opinion of the Public Prosecutor, will not speak 
the truth in the Sessions Court does not entitle the Public Prosecutor at once to treat him as a bosnle 
witness and begin to cross<xamine him. In such cases the duty < f the prosecution is to have such witnesses in 
attendance so that they could be examined by the defence if necessary ihough the prosecution is not bound to 
produce witnesses who are not likely to speak the truth 3 Lah. 144 

23 English practice —The depositions ol witnesses taken bclore a coroners jurj may be used 
in the cross^xamination of the witnesses who made them but cannot be used as direct evidence except to contra 
diet evidence ol such witnesses when such contradiaion is permissible. Halsbury Vok 1\, p 366 See 
Archbold pp 490—492 as to mode of cross^xamtning witnesses on their prev lous depositions. 


Procedure dter ex 289, (1) When the examination of the witnesses for the prosecution 

aminationoi witnesses and the examination (if an) ) ol the accused are concluded the accused shall 
or prosecution. ^ -isked whether he means to adduce evidence 

(2) If he aa>s that he does not the prosecutor may sum up his case, and if the Court 
considers that there is no evidence that the accused committed the offence it may then in a case 
tried with the aid of assessors record a finding or in a case tried by a jurj direct the jury to return 
a verdict of not guilty 

f3) If the accused or anyone of several accused says that he means to adduce evidence, 
and the Court considers that there is no evidence that the accused committed the offence the Court 
ma) tlien in a case tried w ith the aid of assessors record a finding or, in a case tried b> i jury, 
dirtct the jur) , to return a verdict of not guilty 

(•Ij If the accused or anyone of sexeial accused says that he means to adduce evidence, 
and the Court considers that there is evidence that he committed the offence or if on his saying 
that he docs not mean to adduct e\ idcnce the prosecutor sums up his case and the Court considers 
tfial ihtrt is ev idcncc that the accused committed the oflenct, the Court shall caff on the accused fo 
enter on his deftnet 


Notes.—! Duty of proseentloa to produce evidence — See Notes t tu 5 to s 2S( 

2 Coglbh prncUee— Vheu proteenUoa eeuntel mny ism sp cue.— According to rnghsh practice Uio 
risUt ouxl t lo lx. exercised In excrpuonal cases sudi axwhcre erroneou-> statements have been in.idc and 
' ofiht i be corrected or wlienihe ^idence (Hffers Irom the Instructions, Tie cou iselfor the prosecution 
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•‘VojU ‘tate hn ci«c ^»•fon: b^ratU the after Uw esT V'nce Kt» l^n given either »a) simpl)*! 

«v nothing* or • I hav’C alrcad) toM you what wotiUl b»* tli* »utKtan<x of tlt^ eviih*ntr anil )vti the sutement 
I nade is correct * or, In ntTcpli mat cavo^ to »a) “wimething tsprovetl different to what lesjirci^d arvf add 
arv «uitane csplanatl in whldi i' required fix IhUketler lOCexSSS It is rvit proper t »a*mm'*nt on tl>e 
a’ls^nce of wntnessr^s lor the iWrtc^ tinWs It might t>* liidj «sp»^e<| tha* witnesses I Ij»* called, JldJibury, 
\olI\ p vs Ar(h*>-<!d X'\\ till?*! Hlq trrw'rxing Ins d«-frnre I•'f1rethe Jnstlcrs the prosenition have 
Iv^n pretemed from inve«tiga ing tfy css** wt up l>y Ih^ defendant at the trial comincm ma> be maeje on that 
C’*ctm^*art<T 5rr ah * /3rw*»uai Art M tfsrfgn |V r IR fix ,V» A’*»ir, (1909) 39 T, L. R. 319. 

S. EiaDlaatloa of thi accastd aol ImperailTt.— the accused had admitted his guilt and had 
Iwre 1 esamined t»j the eimimitting AlagiMraie th»* omission <i( the svwvions Judge to exatnlnc the accused does 
not cmstitire an dVgiUl^ s gsn c<'‘ar]> in licatr-« that such an esaminatlmi is not iv^s«f> in all cases, 9 C. 
L. 3 95 M 10 Cr L. J SIS The omission t > csamine the aceiisctl wmiil I not cxinstitute in illegality whidi 
non! 1 vitiate the tnal, 37 M 339, 

i. Aeetsed coUtled to be aeqtitud to abaeoco of prosccatioa OTidcnei.— An acascl m the absence of 
CM t'-ivT on the |in>srcution Md«* shout 1 Ir* acquittM umkr sub-seC (3) itvl should nut Is- cunvicted on the 
e\id'*nce given against him bj tl>c wiin'“ssi^ called lif the avaccus»*d In his defence, 9 M. L, T, 79“ 10 Cr.X<.J.I8. 
A gip in the evvdence cannot be supplied lt> eiatnlmng tlve accused and so covering up ttvc tkket as • in a 
deiimition case, lij questioning the accused ts to srlKtltcr he inifilishcd t)>e litet 37 H.33S, jirr abo 38 C. i9. 
Sin lUii), where the prisoner was charged with having been prev lously convicted and there was no evidence oi 
tins It could not be su{>phcd li) hts idmisvlanoi the tict. 39 C.8S9 \\ itnes*es tor the defence ought not to be 
examine until after tb** cli>ven( the prosecution evidence lor It is onl> when sufficient evideiKc has been pro- 
duced that he can I>c called on to enter upon his deJeiKC, 4 C 1. R. SIS. It Is meurnbent on the proseeuuon to 
p-ove all the facts necessary to oonstnute the offence charged ag-imsi ilie accused. Uben the oise for U« 
liroseailion has been closed ih* Court should aoiuit the accused where no evidence of an) of the ImVs neces- 
sar) to establish the o'Icnev. hts been adduced li> tl*c prtrseculion. Any gtp in the ev idence ought not to fas 
supplied b) an) statement <if the accuses! 38 K. 497. Ste tlvo 39 M 373 1 37 II, 399 and Notes to a. 343L 

S. ftcettaa applies only wbes there b ** ae avidcaea ** that the aseaied ceamltted the effeaee,,- 
Thoe words cannot be extended to mean a<r or rrar/artrr m^rerr buch a meaning 

would eruble a Sessions Judge to exclude his assessors front thcir slurc of the tnal whenever he thought the 
evidence unsatisfactory Of inconclusive 10 A. 414(9 C. 879 1 18 W, R. 30. Stf however, thertmtrlJofjBvkiss, 
CJ in 19 C. 9. H.693, Note 10 to a 2^ at p. 791 |(ll>efv. han> evidence relevant to the diarge preferred, the 
.iccused must be called un for his deteno. and the mat mu>t go on tu IIS close, 19 B. 414{ Weir II, 333. Tlie 
seaion can onlyapiil) when there is no evidence, and will nut cuver a cisc when the Court considers that the 
diir„e is in Itself ini{)rui)er 13A 991atp 091 Tin. thlrd|X(ragrap1io{ this section meaiisthat if at aceftalnstage 
of the Sessions tnal the Omn is satisfied that there is not on rca»rd ttftjr ei \dtnce which even if it were perfectly 
truevvouldamounttopvriectl) legal (wiwf of the offence diarged, then the Court hts power without consulting 
the assessors to record a finding of not guilt), 10 A. 419 1 Ve!r 11, 392. If the trial was b) jur), the Judge need 
not put the case at all to the jtiry 10 UT. R. 19 ( 7 W, R. 89 7c is not nece&iary to record the opinion of assessors, 

7 Bom. H. C. Cr. Ca 82, but ite 1 A. 810 

6 Opinion of the Jnry not to be taken la the middle of the ease —After taking all the direct evidence 
in tlie case, the Sessions Judge is not competent to stop it by asking the jury it they wish to hear more ev idence 
and by this means to obtain the opinion of the jury that they do not believe it. No final opinion as to the 
falsehood or sufEaency of the ev idence for the prosecution ought to be arrived it by the Judge or jury until the 
VI hole of the evidence is before them and has been considered 20 U, 415 

7. “ Not proven ’ —There is no legal wairant lor a finding not proveix The proper course is to 
record a finding of not guilty, Weir 11 381 

8 Accused himself mast be asked If he means to adduce evidence. — The question whether the 
prisoner has any ev idence to adduce is one which should be put to the accused himself and not to his pleader 
and the question and answer should be recorded as required by s 364 -M-idrai Cntmnal Rules p 242 See 
aliO 9 M 329 This is not a mere fonnality but is an essenhal part of a aiminal tnal The High Court held 
that It would hesitate to apply s 537 although the accused had not cross-evamined the Crown witnesses 23 C. 
292 \\ hen a prisoner is not defended by counsel the Judge should inform him of Ins right to cross-examine 



€84 


THE CODE OF CRIMINAI/ FROCEDURE 


[Chap XXIII, 

witnesses, to address the }ury and to make a statement, but omission to give this information does not invalidate 
the conviction, Arckbold, p 220 Entering on the defence marks a special stage in a tnal, omission to call upon 
the accused may occasion failure of justice and is not cured by s. 637 But see 16 A. L. J. 41 

9. Accused not to be prejudiced, if he does not adduce evidence after saying he will.— Whete on 
being asked under this section the accused had stated that he means to adduce evidence, but on further 
consideration does not do so, the Court is not at libeit) to make a presumption adverse to the accused froin the 
arcumstance that he has not adduced e\ idence , and the accused does not lose his right to the last word, iQ c. 
llO = l3&L.R.33a 

10 Nature of defence set up must appear from record —This section provides that the accused is to 
be called on to enter upion his defence and to produce his evidence If he makes any statement m defen^ie, it 
ought to be recorded. If be does not voluntanly make any statement and declines to answer any question put 
by the Court, the fact should be noted and when there is nothing else to show the nature of the defence, a note 
of the address to the Court if any (under the tollowing section), should be recorded. The record is not complete 
unless It shows the nature of the defence setup. 19W.1L16. There is nothing in the law which prohibits a 
w ritten defence If presented it should he received 2 Agra H. C. R. 356. 

11. Procedure where defence wltoesses are not present —If the accused has not his witnesses present, 
the Judge should, if he sees grounds for proceeding first call upon him for his defence and then postpone the 
case 23 W R 59 ; 6 B L R Appx, kXXXYIII = 15 W. R Si 

12 Practice— Prosecution witness examined before Magistrate called by defence— his examination — 
Where the prosecutton declined to call m the Court of Session a witness for the Crown, who had been examined 
in the Magistnte’s Court and such witness is afterwards called inby the defence, the counsel for the defence has 
no right to commence his examination by questiooing him as to what he had deposed m the Magistrates Cpurt 
Questions as to his previous dejiosition are only admissible by ^ray of cross^xamination, with the permission of 
the Court if the witness pro\e<l himself a hostile witness 20 A. 159 

11 If presecutlou witness is recalled, opportunity must be given to acccused with reference to tueh 
evldeuee.— Where a witness for the prosecution was recalled after the accused had made his defence and he 
(the 8ccu«edj had no opportunity of calling evidence with reference to the evidence of that witness the High 
Court quashed the conviction and ordered a new tnal, S3 W. R 15 But see contra 13 W. R. 36, where the accused 
had full notice of the nature of the evidence adduced 

14 Prosecutor’s reply.— As to the prosecutor s nght of reply on production of evidence for de/eiice 
.trr Notes to s 29i. The word prosecutor does not exclude the assistance of counsel 11 B H.C.R.102 

290 . The accused or his pleader may then open his case, stating the facts or law on 
Defence which he intends to rely, and makmj' such comments as he thinks necessary 

on the evidence for the prosecution He may then examine his witnesses 
(if anj ) and after their cross-examination and re examination (if any) may sum up his case 

Notes. — 1 Doty of defendant’s counsel — See s 340 as to the right of the accused to be defended 
by a pleader The councel for the prisoner has before him as his subject, the acquittal of the pnsoner His 
duty IS to act as an ad\ ocate and not to an> extent as a Judge He is to put himself in the place of the accused, 
and so is not under any obligations which the accused would not be under Thus he is not obliged to divulge 
facts with which he may l>e acquainted which are unfavourable to the pnsoner — Hams, Fn/uo/ Cr La v, 4|9 

2 In optnlog, connsel oeght to state facts which he does uot Intend to prove.— In the opinion of 
the Judges it Is contrary to the administration and practice of the criminal law as hiUierto allowed that 
couasel for prisoners should state to the jury as alleged existing facts, matters which they have been told in tbpir 
mstnictiona on the authority of the prisoner but which they do not propose to give In evidence,' R v 
SAtmtnin 19 Cox 122, Arrhbotd p 22A 

3. Crtmlaal case ought net to be adjodged on mere probabilities.— Tlie Court ought not to adjudge a 
criminal case on mere probabilities as if n were a civil action, or comravene the well-known pnnilj'lc of lew 
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IhM iV lunlen o< pnx>i lie^ on the Crown, not At aU nn the «ccu««il ; an<l, anleu the e% lil^nce ts such lo 
ensMc the Court to Judf^e raiher tl>« conjecture, the Accii^e^l ^houVl twt be called upon to m.tke hi« cle'ence, 
ItaUBlal m and T71 1 4 C. U R. m. 

4. AectaedhatBa daly.— On the prT>habilitieaASe''ion« Jiid{;e held Uiat it was more hkel> (luit the 
p-iviivf rather than the other Inntstes ol his house Inflictcsl Injuries which caused hU d.iugliter’s death, but did 
not come to an) oonclusion that his guilt was establisitcd esld^nce tstjond reasonable doubt , Ar/J,r»,senmg 
cooMClion and sentence, that the acruscsl being mTtl) on the defensue owed no dut) to anjone but himself, 
theretore, he couM not lx: a)n\tcle<l. because he had not tried to evptaln to ih* Court how the dealli of his 
dsuRh’er had orcurml or b) whose means RatanIaI48C. ,$’•'/ also 11 C. tSO. 

5. Aecsied not baaBd to aecoaBt for hU nevamcnti.— An accused person It not bound to account for 
his mosement at or alout the lime an olTcnce was committed, unless there Ins been given legsl evidence, 
•u'Sacml) fnma /j<v to convict him of the o'Icnce, 10 C.070. 

4. Ro adverse Inrcreece can be draw* eo faOora of aeeoicd to prodiea hU wllJiaiMt.-~I{ the accused 
Utls to cal! witnesses on his bchaVf without sufTvacm rct-son being shown, the Court cannot draw an in'erence 
adverse to him. The accused is mcrel) on Ihe skfcnsive and owes no dut) to an)-one but himself. He is at 
hlienj , as to the w hole or anj part of the case against him to rtl> on ihe w itiiesses for prosecution, or to call 
witness, or to meet the ch-irge in any other way he chooses, and no Inference unfavourable to him can propcrl> 
be drawn, because he takes one course rather tlvin another, 4 C. 131 at p. 135 « 10 0. L. R. 151. 

7. Trial before tha day died li Irregalar.-'TIv* trial of tlie accused In the atisence of witnesses forthe 
dele los. and before the da) fixed in ilxif summoftss.s. Is a serious misortiage of justice or, at all t>v,nts, is an 
irreguUnty suffiaent to prejudice the accusevl In his dclencu In sucli a case conviction will be rwirsed and a 
new tnal ordered.—^/ // C , 

6. One aecued tnar cr«u*examlae (h« wimmea of e»>aeeBsed— may give eTideBee.*^ne accused 
m.1) cTDSMxaittlneawhness called by anotlierforhis (kknce.whentheca.se of the second accused is adverse 
to that ol the first, 11 C. 401. Also, ti the accused ate being ined a«. pantely, eich would be a competent witness 

1 1 the mat of the other, SSB.313] 10 B.401. 

291 . The accused shall be allowed to examine nil) witness not previousl) namedb) him, il 
sucli witness IS m aitendincc , but he shall not, except as provided in secuons 
to esammall^ and 2** 231, be cniulcdof right to have any witness summoned, other than the 

summoning ol witnesses rumed in the hst delivered lo the Magislmte by whom he was 
w It lesses commuted for tnal 

Kotew—iVrr a Jll for list of defence witnesses lo be given lo committing Magistrate or Clerk ot tli© 
Crown , s 216 for summons to defence witness b) commitung Magistrate or Clerk of the Crown ; ss. 2 |g 
ard SHlof expenses of witnesses and deposit and Chip XL (or the commissions to examine witnesses, & jjj 
for recalling witnesses when charge altered. 

L HagUtrate boand to laninion defence wUaesseis,— A committing Magistrate is bound to take steps 
to procure the attendance of all the witnesses mentioned by the accused m his list delivered to the Magistrate, 
IS V, R. 34; 33 W. R. B 6 1 3 W, R. 6; 3 W. R. 33, There is no reason to refuse an application for summons simply 
because a large number of witnesses IS mentioned therein. 11 C. 763. A conviction had, without summoning 
and examining the witnesses for the defence is liable to be set aside, 13 V. R. 23. 

2. Adjournment to aecure the attendance of defenca witnesses,— If before conclusion of the trial tlie 
accused requests for adjournment to secure the attendance of his witnesses who had not properly been served, 
such appheauon is not loo late, 'Weir II, 883. See 19Vr.^R.20; 15 W. R. 34«»4 B. L.R. Appx. LXXXYIII; 

12 H. R. 44 ; 4 Bom. L. R. 939 and ue Note 2 to s 293 at p 786. 47 C. 7S8. 

i ; 

3. Jndge has power to tnmmon witnesses other than those named by the accused if he applies.— The 
summoning of witnesses by an accused person through the medium of Sessions Judge is not a matter of 

right,’ 3 H. R. 29 Yet llie Judge has an inherent power, if he thinks proper to exercise it, to sanction the 
summoning of witnesses other than those named in the list given to the committing Magistrate, 8 A. 668. 
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4 Cenrt sot eotitied to d«otde how raa6h evldeneo the ACOaled shAll let la.— Though the5es:>ions 

Judge could first call upon the accused to state the grounds of his defence (23 W R 58) jet where he reiused 
to summon delence witnesses on the ground that • jt is needless to prove theallegcd enmity .thereisample 
c\-ldence on record about this Md that it was mantfestfy fbrthe accused person whose interest was concerned 
and not for the judge to saj what amount of ettdence it tvas proper to place before the jury in order to establish 
the case for the defence 7 t W K. 188. 


Prosecutor s right of 
replj 


'=292, The prosecutor shall be entitled to reply— 


(a) It the accused or anj of the accused adduces any oral evidence, or 
i)} With the permission ot the Court on a point of law or 

(£) \wth the permission of the Court when any document which does not need to be 
proitd is produced by am. accused person after he enters on his defence 

Proxided that in the case referred tom clause (^)replj shall unless the Court otherwise 
permits be restricted to comment on the document so produced 

Kofei — j Scope of the amended neettoa — This seclion is thoroughly r«lratted by Act XVIH of 192^ 
Lnder the old law there ' as a difference of opiiuon as to whether the prosecutor retained hisnght 01 
when the accused produced certain documents without producing any oraletidencc of witnesses InSOB 421, 
« was laid down mdheld that the section makes the nghi of reply dependent upon the fact of evidence being 
adduced. But this interpretation as is pointed out by BbajianJ , would include both documentary and oral 
evidence and the logical effect would be to exclude a large proportion of legitimate cros^xsunination under 
pain of iorieiture oi right of reply 11 If 338; 18 Jl,83 also Aeld that the prosecutor had a nght of reply « 
accused produced documentary evidence alone Whereas Jl C. 243 and 17 C. 930 and 14 B *36 held 
production of documentary sMdence alone by the accused did rot give the prosecutor a nghtofreplj ^ 
present section as amended has tried to do away with the difference of opinion in the High Courts 
pointed above espeaally bj the Insertion of cl (<■) and the proviso 

2 Reason for the role os to pcoiecator ■ right of reply,— Where the Judge allowed the P”*®*^**^ 

reply when no evidence for the defence was actually given Md though the strict interpretation of s* 288 a 
ofthissccuon warrants this course it was never meant by the Legislature that the prosecutor should have a i^y 
when no wiUWbses are called for the defence the object of law being evidently to let each side have an OPP^ 
mtj of commenting on the evidence ot the other and not to give an additional advantage to the prosecuim 
lO C 140 = 13 C. L R. 358 afiprovid 80 B 421 

3. Haa the proseCBtlon any right to reply where the defeace pat* In documentary evidence tbrea^h 
prosecBtlon wltnes»ei2— , 

{,”> Bombay —Beamvs ] in 11 L R. «7 = » to. L J 284. dissented from the 
BAtry, ) av laid down in 30 B 431, and A^Wthat the tnie pnnapte to apply lo deciding whether a reply 
to be allowed is that nothing which the aausetj can fairly get in to his own advantage by the 
emplovinent of cross^xanunatioo while the case is in the hands of prosecution, deprives him of his ngW 
last word. The only practical difficulty which ever anses is this. Sometimes under the guise of 
exarolninga prosecution witness counsel for the defence will tryto get In a lot of matter, espeaally documc 
matter, which ought to properly come masevidencelnrebottal Now although this may be In stnctness re e 
oo Judge who knows his business ought to be fa any uncertainty how to deal with « The Court has omy to > 
this cv Idence is all verj well, but this is not the proper time or proper way to lay it before the Ojurt i > 
really need it sou must pay for iL He is of opinion that s, 292 ought to be read with s. 2S9 and not 
demlj He disapproves of the test laid down in 1 S.L. R. B) 8 to. X.. J. 319, that when evidence Is adduced ^ 
the defence through the mouths of the prosecution witnesses, it is for the Court to decide in iJie partico!.« cj 
whether such evidence is such -is to take the prosecution by swpnse and to assign the right of reply aca. riii t > 

ln30B.43i IUttv J Ac/if, tint the scctian asamended was intended lo give a right of reply vvl 

•at any stage * evidence U recorded for the defence which. Is not part ot ihlt adduced for the {iroscculioit 


* SmV m 1,1 Km In SK* tK,el4 MrlloR Ky A<t XV 111 tif 1* *3 
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w«ction maies >hr orH rtpl), tltpriKV»nt »i>on the fact ol cahleuce JwaiHR been adjured Hut thn inieqircta 
tirni At h fwlnted b> rrJtUAs, ] , and I<t Mr KxiciiTinthe 1 B. U R, It case wcnihl induih* both dociimentAry 
•nd oral e\-ldence and the 1t>Kics»lcn<^irDu1d Ijetoetclude aUr^e proportion IcKillmate crottexitniivition 
tintkr pain of forfeiture ol Hpht nf rrp'> 

(lO CaleattA,— Dttrinj: the cnitt<fim»iwtlon of tlie uitnetses for the prosecution \-irious documcnit 
were tenil^d b> the counsel hr the defence and were admlttesl. but no «ltncssc« ucrc called for the defence 
//eU. foDoulng 10 Cox S26 ami 3t C. IflSO, that thU did not entitle the prosecution to have the 

right of replj, aa the doaimems tended bj the defence u-ere sucfi m did not take the prosecution b) surpnse 
and that this «a* the correct test for dctermlmiiK 'whether the prosecution should Ins e [the right of rcpij, 
10 C. W. H. 017. Tor other Rulings, tinder Uie prcslom Code. <// 0 0. W. N> 201 { 0 C. W. H. 803, and B a W. K. 
300 , and also 10 C. lOJIjH C.3l3j 17 C. 030. In 43C. lM,lt was held b) Sasoersos, CI.,that vSW must b«- 
read w ith s. 289 and must be ronstnied acconUnglj Reading the two sections together the nght to reply w hich 
is gisen b> A 292 arises onl> if die accused or any of the accused taL.es advantage of the right to adduce evidence 
at the time and In the manner speofied by the Co«le. nr . after .the ctsc for the prosecution Is concluded and 
the test was not whether the proseoidon was uken by surprise 

(tii) Madraa and AUahataad.— Tlie Mvdras and AHah-iliad High Courts hold that silien documentary 
evidence Is put lnl)> the scrusetl during the case forthe Crown and before estminatlon of the accused the 
Crown has the nght of repl), 11 11.339 1 14 A. 211t 10 A. 05. These cases were under the previous Code. 

(ft) Sindh.— “The orrea lest for deciding In these cases whether the prosecution should get the nght 
of replj , is whether the ev fdence adduced by the defence was such as to tvLe ifie prosecution b> surpnse 
It isfortheCourttodeadc in the panlcuUr case whetherthat evidence Issiich as to ULe the prosecution b> 
surprise, and to assign the right of reply accordingly . Tlie pnisecution must be presumed to hvv e had 
noticeof all relevant facts within the knowledge of Its witnesses Such n presumption need not always arise 
but it Is only In rare and exceptional cases as for example, when the Crown witnesses are openly and undis> 
gmsedly hostile to the prosecution and have withheld matena) facts from the knowledge of the prosecutor, that 
it would be tebntted.’* lfi»L.tU3l BtCr. L.i,lt3. 

(S') Btrma.— fn 7 L. B. R. Bli^lS Cr. L. 3. 341. the dedsioiu of the vanoiis Hly,h Courts were 
considered, and though if vRTeou , J . felt i doubt as to what meining should be ntndied to this ‘ection, .ind 
eras indined to the view, that it may have l>een {mended thit U the accused produced documentary evidence 
at any suge of the trial the prosecutor w-ould be entitled to replyr, yet hid dow n ih it the benefit of doubt should 
be in favour of the accused and the prosecution was not entitled to a reply The cise in 4 L. B R. 5 6 Cr, L. 

J. IIS was doubted 

4. What woald ameant tg addaeieg evidence,— In a Sessions tnil lieiore the High Court, the accused 
had put in during the crossexamination of a witness the statement made by him under s, 162 to a Police 
constable, and after the case for the prosecution had dosed but before he wis asked by the Court under s 289 
whether he meant to adduce any evidence, put in the depositions of certain prosecution witnesses taken by the 
committing Magistrate, all cf whom had tieen examined at the Sessions tnal ie/d per Ceidt, J , that the 
statement as well as the depositions formed part of the record sent up by the committing Magistrate ind cinnot 
be said to be evidence adduced by the accused after the case for the prosecution is closed, that the accused 
merely applied that the Sessions Judge should exercise the discretion vested in him by s. 2S8. Semble, tender of 
documents are for forming part of tlie record sent up by the committing Migistrate might constitute adducing of 
evidence by the accused, 31 C. 1050. But where in the course of the cross-examinition of a prosecution witness 
in a Sessions re*tnal, a newspaper report ol the previous tnal including the deposition of the witness in the same 
was put in by the defence and admitted as evidence and where the accused m answer to a question put to him 
•under s. 289 at the conclusion ol the prosecution case stated that he meant to idduce no evidence , held, dissenting 
from the above Cilcutta Ruling, thit the prosecutor hid the nght of reply by raison of the newpaper having 
been put in 4 L. B R. S 6 Cr. L. J. 119 , w here 11 U.S39 ; 14 A. 313 and 16 A. 83 are followed. See, however. Note 
3(»). In the course of the crossexammation, a prosecution witness was asked whether he was or was not 
Indebted to the accused and upon his denying the fact a bond alleged to hive been executed by the witness m 
favour of the accused was produced by the counalfortbe defenro But the witness not admitting even the 
bond an expert was summoned at the instance of the defence to give his evidence as to the thumb-mirk on the 
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4. Court sot entitled to decide bow mach evidence the accnied shall let in.— Though the Sessions 
Judge could first call upon the accused to state the grounds of his defence (23 W, R, 84) yet where he refused 
to summon defence witnesses on the ground that "it is needless to prove the alleged enmity , there is ample 
OMdence on record about this held, that it was manifestly for the accused person whose interest was concerned 
and not for the judge to say what amount of evidence it was proper to place before the jury tn order to establish 
the case for the defence, 7 C. W. N. 188. 


Prosecutor s right of 
reply 


"=292. The prosecutor shall be entitled to reply — 


(fl) If the accused or anj of the accused adduces ary ora! evidence , or 
(^) with the permission of the Court, on a point of law , or 

(c) with the permission ol the Court, when any document which does not need to be 
proved is produced by an> accused person after he enters on his defence , 

Provided that, m the case referred tom clause (r) repl^r shall, unless the Court othenviae 
permits, be restncted to comment on the document so produced 

Hotel —1. Scope the amended aection.—Tlns section is thoroughly re-dratted by Act XVIII of I9--1 
Under the old law there was a difference of opinion as to whether the prosecutor retained htsnght of rep'y 
when the accused produced certain documents without producing any oral evidence of witnesses la 30 B 
. vvdence beiog 

• . ntary and oral 

4 . , ination under 

pain of forfeiture of nght of reply, It M. 339 1 16 A. 88, also held that the prosecutor had a nght of reply die 
accused produced documentary evidence alone Whereas 14 C. 243 and 17 C. 930 and 14 B. 436 held that the 
production of documentary evidence alone by the accused did not give the prosecutor a right of replj 
present section as amended has tried to do away with the difference of opinion in the High Court# a* 
pointed aboi e especially by the insertion of cL (c) and the proviso 

2 Reason for the role as to prosecntor’i right of reply.— Where the Judge allowed the prosecutor to 
reply when no evidence forthe defence was actually given held, though the strict interpretation of s 289 and 


10 C. 140e= 13 C.L.R. 358 approved m 80 B 421. 

3. Has the prosecution any right to reply where the defence pats In decnmentary evidence through 
proseentlon witnesses 7— 

(») Bombay.— Beajivn, J., in 11 L. R. 177 = 9 Cr. L. J. 284. dissented from the judgment of 
Battv, J , as laid down in 30 B. 421, and that the true pnnaple to apply in deciding whether a reply ong 
to be allowed is thii nothing which the accused can fairly get in to bis own advantage by the legitnu®^® 
etnplojTOcnl of cross-examination while the case is m the hands of prosecution, deprives him of his nght to 
last word The only practical difficulty which ever anses is this. Sometimes under the guise of cross 

-—'ary 

' ant 

say 

this evidence is all very well, but thi ■ • 

really need u you must paj for it,’ , < . 

dently He disapproves ol the test laid down in 1 6.L.R. 91>=:8 Cr. L J. 313, that when evidence is adduced ui 

tJie defence through the mouths of the prosecution witnesses, « is for the Court to decide m the particular case 

whether such evidence is such .is to take the prosecution bysurprise and to assign the right of reply accordmtb 

In 30 B. 431, llvm, J , held, that the sectiou as amended was intended to gi\e a right of reply whene'er 
• »v »n> stage, et wlcnce is recof vied lor live detente which is not pm ot that adduced lor the prosecution 
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^ctjon tiwkesthc nght o< rep'jr. «l<p'‘nii«nt tlw fact of e\tcl«nce hatinj; b^n adduced lJut lhi« intenset;* 
Tiem sut h pointed b> ItrAxiAs, ) , and Mr KstciiTin the I B. t* R. 91 case wouki include both dorumentafy 
and oral c>Hdcnc« and the lofrlcal cfTrct would lie to exclude a large proporuon of legitimate cross-examination 
tinder pain of forfeiture oi right of repl) 

(n") CalcatU.— During thecnwvettmlnatloiiof the uitncsscs for the prosectrtion \arious document' 
were tendered b) the counsel !>«■ the defence ami were admitted, but no witnesses were called for the defence 
//eU following 10 C«x 12Q ami i/ti/tnxauAia^ SI C lOSO, that this did not entitle the prosecution to hate the 
right of repl) as the doaiments tendered b) the defence were stidi as did not Like the iirosecution b) surpnsc 
and that tins was the correa test for determining ^whether the prosecution should ins e |tlie fight of repl), 
10 C. Tf. If. S67. I or other Rulings, under Uie prcsious Code. M S & H. N. 201; 6 C. W. N SOS, and 8 C. W. K. 
209, and also 10 C. 1021 ; 1« C. 913 ; 17 C. 9S0 In 4S C. 198, h was held by Sanderson, C.J . that s. 292 must Ir 
read with v 289 and must be coasinied acronlingl) Reading the two 'ections together the right to reply which 
is giien b> s. 292 ansesoiil) li Uie accused or an) of the accused Likes adstntage of the tight to adduce evidence 
at the time and in the manner speafied by the Coile ni . after .the case for the prosecution i« concluded an<l 
the test was not whether the proseaitton was Liken by surprise 

(III) Hadraa and Allahahad.— The Madras and Allahabad High Courts hold that when documentary 
CMdence is put mb> the accused during the case forthe Crown and before ecaminition of the accused the 
Crown has the right < I repl) IIM SS9tt<A 211(18A.89. These cases were under the prcsioiB Code. 

(i ) Slodh.— “The correa lest for deading in these cases whether the prosecution should get the nght 
of repl), IS whether the esfdence adduced bj the defence was such as to Like the prosecution by surprise 
Jt IS for the Court to deade in the pmicuUr case whether that evidence is such as to take the prosecution b> 
surprise, and to assign the nght of repl) according!) The prosecution must be presumed to have had 

noticeof all relevant facts within the knowledge ^ its witnesses Such a presumption need not alw3}‘S anse 
butitisoni) in rare and exceptional cases as for example, when the Crown witnesses are openly and undi^ 
gnisedl) hostile to the prosecution and have withheld matenal facts from the know ledge of the prosecutor, that 
It wouM berebutted" 1 S. L.IL9t « 8 Cf. L. 4 919. 

(f) Barma.>»ln TUB ft. 84 -• 18 Cr. L. 4. 911, the decisions of the various High Courts were 
considered and though H srtnoli , J , felt x doubt as to what meaning should be attiched to this »eaion, and 
was inclined to the vxew, that it may have iieen intended that if the accused produced documentary evidence 
at any stage oi the tnal the proseaitor would be emitted to reply yet laid down tliat the benefit of doubt should 
be in favour of the accused nnd the prosecution was not entitled to a repl> The case in 4 Zh B R. B 6 Cr. 
d IIS was doubted 

4. What woold aiueant to addacing evidence.— In a Sessions tnal before the High Court, the accused 
bad put in dunng the cross-examination o! a witness the statement made by him under s. 162 to a Police 
constable, and after the case for the prosecution had closed but before he was asked by the Court under s 289 
whether he meant to adduce any evidence, put m the depositions ol certain prosecution witnesses taken by the 
committing Magistrate, all of whom hxd lieen examined at the Sessions tnal Ar/rf/Jrr Geidt, J , that the 
statement as well as the depositions formed part of the record sent op by the committing Magistrate and cannot 
besaidtobe evidence adduced by the accused after the case for the prosecution is closed, that the accused 
merely appbed that the Sessions Judge should exerase the discretion vested in him by s. 288. Semble tender of 
documents are lor forming part of the record sent up by the committing Magistrate might constitute adducing of 
evidence by the accused, 81 C. 1080 But wlicre in the course of the cross-examination of a prosecution w itness 
in a Sessions re-tnal a newspaper report of the previous tnal including the deposition of the witness in the same 
was put in by the defence and admitted as evidence and where the accused in answer to a question put to him 
under s. 289 at the conclusion of the prosecution case stated that be meant to adduce no evidence , ArW dissfnttng 
from the above Calcutta Ruling, that the prosecutor had the nght of reply by reason of the newpaper having 
been put in 4Ii. B.R. 9 = 6 Cr L J. 119 .where 11 M 839 , 14 A 913 and 16 A. 83 are followed. See, however, Note 

In the course of the cros&exammation, a prosecution witness was asked whether he was or was not 
Indebted to the accused and upon his den)ing the faa a bond alleged to have been executed by the witness in 
lavour of the accused was produced by the counalforthe defence. But the witness not admitting even the 
bond an expert was summoned at the instance of the defence to give his evidence as to the thumb-mark on the 
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deed and to suit the convenience oJ the expert, he was examined as a prosecution \\itne«is, held on these iacis 
that die defence had adduced eMdence and the probccation has the right otrepl> ttSP L. It 1911 =»14 Cr.8.3. 
71 Fihmgthe deposition of a prosecution witness recendj g»\en by the witness on behalf of the prosecution 
mother connected case is not adducing e\idencewithm the meaning of s. 292 bj proving il through the prosecu 
tion witnesses, 1 8. L. It, 91<s 8 Cr, L, 3, 919« 

S. If defence evidence U solely as to character, reply generally vfalved,— £ven if evidence forthe 
defendant is only as to his character, it gives in stnciness n right of reply, but the right is never even exercised. 
Archbotd, p 223 In Calcutta tile practice Is similar, Heuderson's Cr Pro, p 618 

*6. Right of reply where one of teveral accused calls witnesses —The wordrr/^ m this section must 
mean " reply generally on the whole case “ It cannot be that the prosecutor is to sum up as to sudi of the accused 
as do not call evidence, and reply only on the evidence that may have been adduced by the others. Where one 
of several accused persons tried jointly calfv n finesses, at the tttaf, boc the other accused all no k jtnesses ficy 
must all follow m their defence and the prosecution has the right of reply on the whole case, 18 B.864. The 
English prictice seems to be different. If there are several defendants and w itnesses are called by only one or 
some of them there is no right of reply except against the deiendants who call evidence See fialiburys 
Laws of England, VoL IX, p 369 (footnote). If one of them calls evidence winch is applicable to the 
cases of all the prosecution has a general nght of reply although the other defendants call no witnesses 
y? \ Hayes 9 M. and Rob 155. R v, IT T.L. R. ifit; but where such evidence is applicable oul>tolhe 

case of the pnsoner calling it, and does not apply to the cases of the other defendants, the right of the prosecution 
to reply is confined to the case oi the defendant caUmg evidence, iP v 15Cox 299. pp. 223-221 

T. Right of reply depends on whet b done, and net on what may be tatd.— iVr Rataalal 939, Note 18 
under s 257, and see Note 2 above. 

293« (1) Whenever the Court thinks that the jury or assessors should view the place 
in which the offence charged is alleged to have been committed, or an> 
asses^ora^^ ^ other place m which any other transaction material to the tnal is allied 
to have occurred, the Court shall make an order to that effect, and the jury 
or assessors shall be conducted in a body, under tue care of an officer of the Court to such phee, 
which shall be shown to them by a person appointed by the Court 

(2) Such officer shall not, except with the permission of the Court, suffer any other 
person to speak to, or hold any communication with, any ol the jury or assessors, and unless the 
Court otherwise directs, they shall, when the view is finished, be immediately conducted back into 
Court 


Rotes. — 1. X Judge cftiinot delegate his ftmctlon of exumUilDg witnesses on the spot to the assessor* — 
In cases oi view by assessors of the scene (H the alleged offence, it was held that the Judge cannot delegate his 
own function ol examining the witnesses on the spot to the assessors, 9 H. R 69. 

2 Tlew of locus tn quo by the Jary most be during the trial and not after close of ease 
maj permit tlie jury at anytime dunng ^e tnal, and even after summing up to view iho locus sn quo Archbola 
p 22t If in V ^ssions trial the Judge should think tt necesvary or desirable to visit the place of the alleged 
occurrence, he should give due notice to the parties and should proceed thither with the assessors and the jMrti^ 
nncl not nficr the dose ol the case and after the opinion of the assessors have liecn recorded, 1 C. L.B. H3{1 
Cr. 2 m J. 600 It IS illegal to take into account any observations of the locaUt) made b> a Judge without notice 
to the pvnles 9 Im B. R. 88. ^ 

3. The trial Jadge to Investigate If Jnry held Improper commanlcatlon.— Wiere it Is alleged th.it the 
Jur> uponihevicw have received evidence in the absenceoftlie Judge .ind ol the prisoner, it is for the Court 
l<'t>re which the tnal takes pi ice to Investlgvte the faas and iscertaln whether the alleged irreguirritj his 
rveniTTeit R v htaritn ImB. 1 C. C.R.5T8 
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294. If a juror or ass«*sw IS pcTHon ill\ irijminittl uiili in) rdcxant 
\\ Iwn ] » w jact, it ts his sluts to inform the Judge that such is the iifts« , whemijKjn he 
'' '' ^ sMorn, cx'immcd Cross-examined nnd re-exam nnl m th( same 

manner ns an) othtr utiness 

Ketet.— 1 Aaal9|e«i Ltir--ComtMres.4i3oftheN \ Lf I ro. Cotk. That MfcUon further pn>\ ides 
dial 11 dunni. reiircmcnl ot the Jur^ n Juror itcclarc a fact which co« W he evuknasl in th» case as oi his own 
kno ilcilRe the j It) must return intn Court an I the juror making ihc sntcmeflt must 1«e sw mi etc 

2. Trylni Jsdge can be died as a wlcneti when the trUl U bjr Jsrj — tn the case 13 W R 80 * 4 B L. 
R. Ap. Cr 15, It was AeWthat a Judge U a competent uilnevs and cm Rise evidci ce^ in n casc^ tried before 
hiin-e!t. In tl c c«ur«c of judgment Normss J remirked as follow s — \o doubt it iscxtrcmc/j incons-enieni 
tint a Judge sitting without a jur> shout t tr> a case In whidi he fs himself the complaimm and pnnapal 
witness. 1 should hate no doubt tint if he has sm pefsotnl or 5>ecuii!ir) interest in tl e subject of the charge he 
IS disqualified from trjing it Rut If Ihit is not the case If the Judi,* miking the comj hint has merely acteil m 
tlie disclwrge of his duly is a public olhecr I think we must ■«) thit he is not incamjictent to try the case 
I think It IS prettj dear that a fiersort Kis a right to nsk to hate the ciidcnce of Ihe Sessions Judge 
wh • IS trying him taken on a point which he thinks makes in his f%\our 

Jurj >r Assc>sors to 295. If a trial is ndjoiinicd the )iir> or isscssoiN shall attend at die 

attend at i Ijournrf adjourned sitting and at eicry subsc<iuciit sitting, until the conclusion of the 
tnal ^ 

NeUi.~5^« sv 318 and 332 for t'cnalt) for ib^nce will out lease s Zifl for clfect ot absence of juror and 
s. Sha lor effect oi alisence of assessor ^ 

1. Aadegoas Law —Under & 415 N ^ Cr truCode at eadi aOyjunirtieni the jury sS A;^ired to be 
admonished b) the Court that it is their duty not to oom-erse among tlieimseK^s on an) subject connected with 
the trial urfumi or exiiress any o| inion thereon, until the cause is finally sul imttedto them. 

3 When trial ihoald b« adjoaraed,— d<r/ 344 for ]«w(.r to adjourn and Notes thereunder A 
be 10 1» Judge K bound to adjourn a case in which a witness summoned for the deienci. is absent espeaally if 
he 1)e 1 materiil witness and Ihe case cannot be satisfactorll) decided m his nlisence 15 WR S4aB6BL.R 
Appx. LXXXTin, 18 H R-30| 33 W R. 58 Rut umler such orcunistiuas the Judge is not authorized to 
discliarge If e jur) together m the midst of the trial ind tlien adjourn thecisc to the next besMons, 4 Bom 
L. R- 939 Wliere a prisoner has been put »{m n fits tnal Lucn in dnrge to the jury, and after the case has been 
oiwncd some of the witnesses are found not lobe present owing to some imforesten accident it may be 
I roi>er to adjourn the tnal generally but where the witnesses are ibscnt owing to some mistake, for'example 
as to the date oi trnl the proper praaice is to adjourn the case tor a reasonal tc time for the pnsoner to be tried 
b> the same jury and if that cannot be done a serdict should be liken on the esidence as it stands. The 
jury should not be discharged merely to enable Ihe prosecution to establish a stronger case against the pnsoner 
/^ex V Lrw:s 33 CoxC. C 141 (1911) Ste also 41 C. 299 where it was ArW that time should hate been given 
to the counsel for the accused to cross-examine |irosectnion witnes es 

3- Judge not authorized to continae trial commeBced before hla predecessor —The Code does not 

emj>o\er a Sessions Judge to try a case partly on evidence not recorded by himself but by his predecessor 
S 3o0 applies only to Magistrates. The prisoners consent will not gne junsdiction, 38 B 50; 33 A 63,8 CL 
J 59 =. 8 Cr L. J 131 and see Note 10 to s. 350 '' 

4- Judge net competent to receive evidence after discharge of Jury or assessors.— In a case tned 
by jury the Judge has no jurisdiction to examine w iinesse^ after the jury has been disdiarged 7 Bom L. R. 978 
So il^o after discharge of assessors 15 A 136 


296, The High Court may from tiirte to time, mat.e rules as to keeping the jurj 
I k ne UD mrv together during a tnal before such Court lasting for more than one daj , and 

‘ subject to such rules the presiding Judge may order whether and m what 

nunner the jurors shall be kept together under the charge of an officer of the Court or whether 
tlie> shall be allowed to return to their respective home 
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are concluded, that is aft« all the evidence has been taken on both sides and counsel on both sides ha\ e finished 
addressing the jury’ After evidence tor the prosecution wasdosed in a case of noting where there uereabrge 
number oi accused and a large number of witnesses, the Judge opining that thequickest way of gettmgthroughthe 
case would be for the vakils and the Judge to sum up first on the case generally, and then on the case against 
each of the accused, one by one leaving it to the jury to 3ay*ii they wished to hear the witnesses for the defence 
. _ j . r- 1 . .V , 1 him and this proce- 

• were examined and 
held the trial was 

irregular, 36 M. S63, 

2. Ptoptir charge to the jury IS IndlapeMible— Where the provisions ol this section are neglected 
and the Judge does not sum up the evidence atall.n newtnalwill be ordered, 9 W. Rj 91; on the ground of mis- 
direction, 2S C.661 ; 23 C.252 ; 30 C. 822; 6 C. 9. K, 193. The summing up contemplated by this section does 
not mean any statement ol the evidence which a Judge may, m|hts caprice, think proper to make to the jury, but 
a “ proper summing up, by which is to be understood a full and distinct statement of the evidence on both 
sides, with such advice as to the legal bearing of tliat evidence and the weight which properly attaches to the 
several parts of it, ns a sound judicial discretion would suggest. And m so far as the Judge has not summed up 
“ prof>erl} an error m matter of law has been committed, S B, H. C. B. Cr, Ca. 89 at p. 9J followed in Ratanlal 
720 , 8 8. Ii, R. 102 =a ll Cr. L. J. IS. A summing up to the jury, in which the Judge gave no aidto the jury tn the 
arrangement ot the tacts which were spoken to by witnesses, and himself found facts which he should have put 
to jury, was no summing up at all and a verdict founded thereon was set aside, 10 V. B. 7. In charging the jury, 
jt is the duty of the Sessions Judge to call their attention to the facts and then to leave it to them to consider 
whether trom the faas they conclude that a panicuUr enmmat act was done, and if they so conclude, the*! to 
direct them diat the case comes within a particular section of tlie Code 4 C. 9. H. 193. It is absolutely the duty 
of a Judge to give a narrative and history of the case and to place the facts and evidence in a clear maw’*’’ 
before the jury so as to enable them to grasp the details, and wme to a right decision, 6 Bon. L7 H 81. But it 
is not necessary for the Judge to go into the minutest details, *0 C.867. 

3 Judge cannot evade his duty eMummliig(upbee»ine ^leaden enbeth sides argued at lengtli.^A 

Judge in summing up is entitled to have regard to the elaboration and skill with which the rival contei’hons 

hav e been placed before the jury by the advocaies on both sides but he should not in doing so omit pointedly 
to call the attention of the jury to matters of prime impoctnnce especially it they favour the accused merely 
because ihe> have been discussed by the advocate. Such an omission would amount to no direction ot 
summing up by the Sessions Judge 27 B. 644 at p. 65l. ft is open to the Judge to refer the Jury to 
arguments of pleaders hut he should not omit matters of pnme importance and it is not necessary to go over ail 
the evidence himself, 3 S. U R. 102 ca ll Cr. L J. 18, see remarks ol Jenkins, C.J , in 19 0. 9. lf,633=»18 Cr i* 
J. S61. I 

4, Judge must not read over the charge fn a previous trial on the same facts —Where a prisoner is 
tried for a crime for participation in winch other pnsoners were previously tried and punished before the svme 
Sessions Judge ought to give a new chaige to the jury and not read Ins former charge fn tiie previous tnji 
although the ev ideiice in either case be the same 166f W. R. 13 

8. Language of the charge must be simple auddirecL— A Judge in addressing a jury should endeivour 
to speak in a manner simple and direct The charge mustyiot be inv olv ed and the language slioutd not be 
extravagant, llCr. L.J,63S(C) Intemperate language jn u charge, as to the accused and witnesses 
93C 372. I 

6. Judge must not place before the jury a hypothetical dtfeace.— It would be a most utidcMnlle 

praaice for Jndges to put hypothetical defences not iul.en by the accu>ed before the jury, arttfm'^hrrausewmtt'* 

prejudice to the accused (I C. L, R. 63 and 1898 JL 9. K. 209 referred to). Per Houiw ood, J U wouW M a 
serious error on the part of a Judge to pot a suppositious case before the jury; by which ismeania case oun 

on supposiiloDS as to laas, and not on evidence STEPitESS j * l have never had any doubt that no error o 

law Is commiitetl liy a Judge wlio refrains trom directing the piry as' to ekceptlons wlndi have neither een 
raised nor relied upon by the accuseit and have n> basis m evidence on the records /VrHoustwoon, J . 

C. 9. H. 653 16 Cr. L J. 861. Where In a trial for murder u verdict of culpable homicide not omouutmgto 
murder could n>A Is* properly come to under any aspect of the case lieforc the Court, the Juvlge fs not n e 
iitsmto explain to the Jviry the OisSinalon Issiwetn murder Juid culpable homicide not aiuoinulng to inun er, 

6 Bm. U T. 2W I ^ ■ L M 
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S 299} 

7 iBd^« nstt ilraplIfF (he hieee ftlrty end properly before (he Coart aod dlree( (he roindf of 
(he Jsrort to (hoteittoetand (hoiehtttce alooe.— Where a triaUor ctiljvible homicide proceelinp: t>efore a 
j r> It IS n n an approjoiate mode of 1a>in;; dow-n the liw to discourse in all branches anddepartnv'ntsof this 
complicated topic of crime. To «l.i «o is calculate 1 to cnnftise the)ur> and possibly to direct their delibentions 
into channels that base nothing to do with the case, |Thr duty of the ludpe is to lay down the Uw in reference 
to the case presented to tl c Co irt and the facta sd the case are not to perplex the minds of tl e jurj with con- 
sidcratioas that arc out' dcthele^,nimatc sct)|>eoflhe inqury it Is the duty of the Judge to keep the jury within 
proper limits and for this purpose to simplify as liras I ecan the Issues fairly and properly before the Court and 
direct the minds of the jurors to tlio^ issues and those issues alone Per Jkvkiss CJ Tlie reasonable con 
struction of V 297 IS that the judgeshoutd laydownthe law only In so far as !t bears on the esidence adduced 
in the particular case as has l>cen said in 8 W R. 8T, all unnecessary disotsslon and argument should be 
asoided l>y the Judge and the summing up should be strictly cotifncd to the esldence adduced and the mode 
of application of the law to such cildence." Ar MookcajEC J 19 (L W N 633m IS Cr Im J 861 also 
8 Bu L T 220 (FB.) 

8 Jadje b boaad (a pat before the jary a cate for (be aeeoted arfilag oa (he evldeaee whether 
■ich ease it raised by er oa behalf of (he aeeated or not.— I am not prepared as a general proiiosition of 
unhersal appbcability that a Court cannot and should not consider a case in favour of the accused which he 
has n« raised. For such a case may properly arise on the prosecution esidence and if it did I myseil should 
put h to the jury for their consideration avhatevcr line might have been taken by the accused or his counsel 
Ar \\ oonROFFE J Iwjsh hmever to dissoaatc myself from the proposition that the mere fact thatcounsel 


attention of the jury to such possible view o' the case on the evideace notwithstanding that it may have 
escaped the counselof the accused Ar MooKcajEk 19 C. W N ISSmIICt 801 It is the duty of the 
Judge to make a case for the accused on whidi he thinks that a verdict of not guilty may be jvroperly returned 
though the case has not been suggested by or on behalf of the accused Per STEriiEV Ltnt of dejtnce 
adofied by eounul does not rtUtit Judge of h\t duty The conduct of case by counsel is not a negligible factor 
even ma Criminal Gsurt though may not necessarily conclude the accused, and that it Is not with its influence 
IS really illustrated by the judgment of the I/ard Onef Justice in A* v Bridgewater (1909) 1 X B ISl at p 133 
Ar Jcvkiss C] in 19 d W. fi 193 18 Cr !>. J 861 The fact that the pleaders for the defence thought it 

unnecessary to place much reliance upon the defences of the accused did not absolve the Judge from his duty 
of placing before the jury the evidence adduced on behalf of the accused ss. 297— 299 make it imperative on 
the judge m his summing up to draw their attention tothe imponant p61ntl arising id connection with the 
evidence of the accused no less than that of the prosecutio i 17 Cr L. J 19 (H V Whatever may be the lin^ of 
detence adopted by counsel for a pnsoner at the tnal the judge is bound to pul to the jury such questions 
as appear to him properly to anse upon the evidence even although counsel may not himself have raised some 
points. At the tnaf of (fie appellaot for murder' h(s counsef relied substantially on the defence that the killing 
was acadental but he indicated that in the event of the jury not accepting that view he would ask them to f nd 
that the enme was manslaughter and not murder 1 he Judge taking the view that there was no evidence of 


he had omitted to do so the Court acting unders 5 sulwec(2)o{ the Cnm nal Appeal Act 1907 would enter 
a verdict of manslaughter which the Jury might have found if they had b“en directed upon that pofnt Rex v 
y/o/>/;r-(191S)2K B.431 

9 Jadge nnit not la his charge fatrodoce a re ommendlag to mercy— A Judge ought not to 
introduce into h s direction to the jury any q lestion as to recommending a prisoner to mercy but he should 
leave that entirely to the jury 14VR 46 ) t J j 

9 A The Judge ought Kbt to tell the jury that there was no evidence and that they should return a 
Yerdict of not guilty when the preieeatlgn was wUtiag to snbitantiate the case If farther adjournment was 
allowed to It to brlog the witnesses.— Where on a date fixed the prosecution applied for adjournment to bring 
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their witnesses and the adjournment was refused, jui> was empanelled, and the Judge directed the juo to 
return a verdict of not guilty as there was noetidence, AeW, that under the circumstances of the case it was a 
misdirection forthe judge to tell the jury that there uasnoevideuce The Judge ought to have allowed the 
prosecution to produce its witnesses hy the grant of an adjournment The High Court set aside the orders of 
acquittal and directed a retnaL 30 C W. N. 190. 


II.-JUDGE’S DUTIES WHEN DEALING WITH EV^IDENCB. 

10. Doty of Judge when there 19 no evidence. — AXfiere there is no evidence against the prisoner the 
Judge ought to charge the jury for an acquittal, and not leave the jury to say whether the prisoner is guilty or not, 
7W.R 39. A jury may be satisfied with a minimum of proof, and It IS beyond the powers of the High Court in 
sudi a case to inleriere w ith its verdict , but when there is nothing whidi can if believed amount to proof, the 
ca«e should not be put to the jury at all, as a verdict of guilty cannot, under such circumstances, be sustained, 
16 'W. R. 19, It IS not enough to say that there was some evidence A scintilla of evidence dearly would not 
justify the Judge in leaving the case to the jury There must be evidence on which they might reasonably 
and properh conclude the fact to be established /ifder\ Wombell, (!B64) 4 Ex. 32 at p. 33. Thiscasewss 
quoted with approval m Afetropotilan Jtaxlway Qwipatiy v Jacksoit, (1877) 3 A. C. 198, where Lord Blacf-bum 
said *'Jt is for the jury to say whether and how far the evidence is to be believed. And if the farts av to 
which evidence is given, are such that from them a further Inference of fact may legitimately be drawn, it is 
lor the jury tosny whether that inference is to be drawn or not. But it is for the Judge to determine subject h> 
review as n matter of law, whether.from those facts that further inference may legitimately be drawn.' in* 
true that these remarks were made in a avil case, but they are of universal application, 19 C. V. J( 

16 Cr. D. J. S61. 


11, Jedge ehaeld render the Jary every Msbtence to come to a right oofictailoa.-'The Code doe'> 

contemjilate thereceptionof a verdict from the jury without their having the assistance of a summing up by the 
S»sions Judge, since a careful summingupmay often change the hasty and superficial vmpressionsofsjuqr 
and the parties are entitled to this service R*taolal285; 9 W. R.31, It is the duty ofth.g Judge to state 
jury, what are the principal points in the ev idence, and how they bear for or against prisoner, in short n> 
render the jury e'co assistance In his power towards coming to a right conclusion, 6, yr. R.72. sherisW 
state the evidence fro and eon, with a running commentary as to its agreement and fyisagreemeiU "'‘h 
other facts of the vase 1 W. B. 23. In charging a juiy a Judge is not bound to more t\han lay carefully 
plainly lietore them , I joinin’?*”^ 

genenlly the way ■ ■■ i I * >t howe'C^ 

refer to discrepanc • rded by ihc 

rolice.9a4M«=«&L.».5B9 " V 

12. fiamiolag ap nast not be inl9leadlag.—>U here the summing up of the most imjxirtajit evidence^ 
c.'tIculJted to leave a misleading impression on the minds of the jury, eg where the accus^iuis sudfobe 
identified by four persons whereas he was only identiried by two and where stolen property's treated as 
property in yiossessiou of accused whereas it should Ime been left to tlie jury to find that it w’as m tVhe 
possession, the conv ictioii will be set aside, 9 M. L T. 134 *= 11 Cr, L, J. 187 ; 14 M. L. T. H2 ®= 14 Cfr. 1* ^ 

If a Judge thiiikH it necessary to put prominenUy before the jury tfwt no evidence was adduceol ior»'^ 
deiencc,* he i> bound to quilify it by jxnnting it out to the jury limt the defence was not bound to 
evidena, that they could rely on die prosecution evidence as tar as it could helj* them and that they 
eniitled to the lienefil of any doubt 19 C. W. M. 199.s> It (hr. L J,557, also 19 Cr. b. J. 717 (M) 


13. Judge ought to read over naterfal portions of the evWeace.“Where the tml has 
prolonged oiK, the besaions Judge ought to rend over to the jury the important testimonies m the trial, Rat*o 
350. A Judge ought to point out to the jury the legnl effect niid l«nnng of a document ora portion of I ^ 
on by the prosecution or defence, 3 W. R. 39. An ohjection tint in delivering Ins charge to the 
Ses'.ions Judge did not read niaternl portions ol the evidence is not in itself suffiaent for tlio re\ers.\l o 
verdict of die jury In each case It mus 

die evwknce w vs ««di as to misle id the , ^ 

juiliccd the 9 Bom L. R. 107 t • • t • * , 

102 11 Cr I. J li Hut if a fur and premier statement of the evidence has not bctu jiliad belore * 

High Conn wni^eiasile the com irtlon. IS C. W. M.794 « 11 Cr U3 9 \Vhwe m a trial by jury ^ 

Coun i ( ‘sc'Moii ilK- Judge s stininnry of hischirge to the jury comisted merely of these viordv It is t ' > 
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to ^i> from the e\idcnce j-ou ha%‘e hennl whether jxm aniMcler the acnjv:(l BuHiy or not " Held, that the 
diarge wn wholly insuffiaent and the conviction and sentence were therefore «<t a^lde nnd n fre^h Inal 
ordered 1901 A. W. H.WI. 

II. JBd|e may eipreu hli eplaloa sn evidence, bat tnait add that Jarj mait form their owa 

opinion. — \ Sessions Judjje in summing up Is bound to advise n Jury on questions of fact, and may tell Ihe 
jury the Impression which the evidence has nntle upon htsown mind, 13 W. R. 31. Hut It Is not a mi^ircdlon 
ti he omits to enter fnto details regarding the Identification of stolen property, 1 W. R. 33 In giving a 
warning to a jury not to dislwheve a m.\ss of otherwise consistent evidence ln-causc in one or two minor and 
intnmenvl lyMms, the witnesses nvulc different sinemcnts ajiidge etertiscs a wise discretion andafIord< no 
ground lor an objection that he misdireaed the Jury, 1 W. R. 17. It Is open to a Judge in charging the jury to 
exjuTss his opinion ns to the effect of a certam portion of the evidence ; but he should always be careful to ^dd 
that u 15 tor the jury to form their own opinion on tlic evidence and that llity are the sole judges of lad, lO C. 
970; (1364) W. R.St 19 ff.R. 73<e>10 B. L. R. Appx. XXXTl; 4 CL W. N. 198; 14 A. 35 ; 23 B. 316 ; 39 C. 330 1 
4 C. W. N. 576 ; 12 W. R. 60^ 35 C. 031. He should not state Ms own vieiv of important matters of faa so positivelyr 
as to leave the jury no loopliole for taking any otlier views. Ratanial 743; 1 W> R. 29. He should not tell the 
jury that there was no regarding certain hets which It was the duty of the jury to determine. A Judge 
IS not entitled under aut>«<.c (2j to giv’c his opinion as to the guilt or innocence of the prisoner, 1 V. R. 2 nnd 
SS; but he may untavourably comment on the defenct evidence as compared with that adduced by the prose* 
cuuon, 3 tf . R. 60. 

19. Juy sole Jtdge of faets— Jadge sot to present hit own views of facts too posItlvely.'-The 
duty of a Judge diargtng a Jury u to present the Has in their natural aspect and not to suggest far fetdied 
explanations ot points that tell in lavour of or against eidicr part), Weir 11, 356. The Judge ought to le^ve 
ttie jury to deadc the facu for themselves aud,u would be a misdireaion if he explains away the fact 
without leaving it to Uie jury, Ktf. L T. 413 14 Cr. U J. 633. In miis by jury, the Judge in his charge 
should not state his own view of important matters ot faa so positively as to leave the jury no loop-hole 
tortaUng any utherview. Hits seoion requires the Judge to sum up the evidence for the prosecution and 
detenceand s.J99 leaves it to die jury todeade whidi view of the mu is uue. The duty of the Judge is simply 
to Uy down the hw audiontatiiely to the jury and todeade on the admissibility of the evidence, RatAidal7iA> 
It IS not for the Judge to tefl the jury that aiiy^explaiution whidi the accused may offer of any fact appearing 
against him m evidence is incredible without any qualification Uiat it is merely his own opinion and that the 
jury IS at iibert) to draw their own conclusions, Weir II, 389.'' Wherea Sessions Judge charged the jury matnal 
for dacoity that there was no force in the argument tliat the accused may not have foreseen and may not have 
intended tliat dacoity should have taken place, Ar/<f that the Judge should not have taken thematteroutofthe 
hands of the jury in this way, but should have set out the evidence bearing on the question and left it to the jury 
to say what was the projier inference to be drawn from that evidence, 7 U. li.T. 191 =11 Cr. L. J. 334 following 
Had. Cr. A. 992 of 1909. An expression of opinion by the Judge on the faas without telling the jury that they 
are at liberty to fonn their own opinion in regard thereto and also without cautioning them to give the accused 
the benefit oi a reasonable doubt amounts to a misdireaion, 34 C. 698. Where the Judge expressed his opinion 
on V anous questions of faa Without telling the jury that his opinion w as not binding on them and that they were 
tlve.sole Judges ol lact, held, the chaige was uusaUsHaoty, 35 C. 531. Even \i he vulottns the yory that ott 
questions of faa they are not bound by any opinion of his it may amount to a ’misdireaion if he expresses his 
own opinion on the evidence in terms too dogmatic and unqualified 18C.W.N.160. > ° 

' ^ 16. Directing jury to uegleci evidence improper. — Where a Judge in the charge to the jury stated 

tliat there was a mass oi oral evidence for the prosecution and another mass for the defence and then told 
them “ It may literally be stated that the jury may neglea it alL” Held, this was a misdireaion to the jury 
It IS not the duty ot a Judge to say that the jury may neglea any portion ol the evidence That is clearly 
against the provisions of the law, which says that the jury are to give their verditt upon the whole of the 
evidence recorded, 6 Bom. L. R.31. It would be a matenal misdireaion to the jury to tell them to leave out of 
consideration the evidence of a witness and the retracted omfession of the accused, 8 H. L. T. 372 = 11 Cr. L 
J.683 

V 17. Judge thonld charge the Jury that expert evidence should be approached with considerable care 
and caution. — An accused was charged under s. 82 (c) q/* Ihe Hegtslralton ^el with false personation IR 
getting a document registered and the case depended on evidence as to the identity of thumb-impressioiis. 
Held, that the Judge should call the attention of the jniy to the nature and history of the case as laid down 
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before the Court by the prosecution Where a case depends on expert evidence, the Judge should call the 
attention of the jury to the fact that the evidence of an expert should be approached with considerable care and 
caution In the present case the charge of the Judge to the jury was far from satisfactory and that certain 
statements m the charge— that certain exhibits being identical must be of the same person— was emineuily 
a matter for the jury to decide upon and not lor the Judge. The Judge was virong m not drawing the 
attention of the jury to the actual thumb-mark on the mortgage-deed, nor was the expert asked any question 
afiout It. The conviaion was therefore quashed as the prejudice to the accused was apparent and a fre-^h tnal 
was ordered, 1 C. L J. 333 » 2 Cr. b. J. 311. 

16. Judge ought to point out pieaumptloot that may be drawn from facts—effect of posiesiloB of 
recently stolen property. — it is a serious misdirection if ihe Judge fails to point out to the jury that recent 
possession of a murdered mans jewels is a fact from which they might presume not merely theft or receipt of 
stolen projDcrty, bilt also murder with which the -accused was charged, 17 C. Iff, M. 1077 = 14 Cr. L. 3, 556. It 
specially important that a Judge should point out a presumption of this kind because Jurors are often reluctant 
to act on that which is commonly known as circumstantial evidence, titd 

19, Doty ef Judge tn respect of statements of witnesses taken under s. 164.~-The Judge ought to tell 
the jury that the evidence of witnesses taken under s. 164 must be accepted with a great deal of caution fie 

ought to point out that it is not always proper lor the Police-officer to get such statements recorded for the 

p^lrpo^e of pinning the witnesses down to some statement especially at a time when they are not tree from 
influence,? C. L.J. 246n7 Cr. L. J. SIS. > v r , r. _r , i 

19«Jl. Judge should not unduly dwell upon the evasion of arrest by aceused.^In jvyiming out the 
absence of the accused the Judge should warn the jury that even if they believ ed he absconded, abicondihS 
not necessanly or invnriably incompatible with innocence, 18 C. V. N. 180 s* IS Cr. U J, 147. An attempt ^ 
evade arrest should not be unduly insisted upon as evidence* tf guilt, J? v Haw^iion, C. 0. & 11 Cr- *P- S' 
Where a criminal succeeded in evading arrest for some considerable period and meanwhile obtained honest 
employment, the jury were told that they could convict the pnsoner of being an habitual criminal because »'* 
wns A fugitive from justice, //v/d, that this nmounted to a misdirection /irouin, Z>C.X 23 Cox C. C- 6I‘** 
78 J. P.79, 


Ill.—NON-DIRECTION. 

20, NoB-dliectlgn it not a raudirectlon unless the Jury have been misled.— •S'ee Note 8. ^ 
omt-ision or misstatement m a summing up is not in itself a tnisdireclion when the case has been fully beam y 
the jury , but there is a miscimage of justice where the omission or misstatement is such tliat the Jury may h^ie 
probably been misled by it, J! % ffhnn, 38 J.P. 289 (t9U)»23 Cox C. C. 183. As a general rule, nornlire*^'®'' 
does not amount to misdirection, and the High Coun wUl not interfere with the verdict of a juo> because ihs 

was non-ditection, unless the arcumvtances were such as to make the non-directlon amount to a misdimctiork 

Batanlal 644 } S Iff. K. IS ; 7 C. 42. A non-direction is not a misdirection, unless Tt is on a matter of 
importance and especially if it tells in favour of the accused, SS. L. R, 102 b= ItCr. L. J.13. The otflission of 
Judge to enter into details regarding the identifitnuon ol stolen property does not amount to i inisditecti » 
lPr.R22. 5'«Notel7. 

21. Where noU'dlreetlon Is on a point of prime Importance upeclaDyiafavonr of the accrued, It 
anonat to ntUdlrcctlon.— A non-directton amounts to a misdirection It the point is one of prime 


observed, thst his defence msy lie properly Awl idequately presented to the jury by a per-^" 
sot Thus where a Sc'-Mons Judge onuUed to point out that certain ol the prisoners under tru 
originally acew-ed nncl that their names were noi mentioned until eighteen day^ aftemards, 
that there wns a misdirection and the verdict In respect to these accused was set aside, 

Sessions Judge hiled to bring to the notice of the jury, a fact of jirime impomitce elicited m 
coss-exammatiun ot the only witness who identified the sccuscd, ii* that she was tvrnlied a» 
her proper senses on the night ot the dacoUy Aftd the faUnre to do so smounted'lo n ntisdirectioji, {1 
M. W. M. 100 m IS Cr L. J. 271. Simibrly, in n murder esse, where the medical opinion w-ss t at 
Injuries ol the dea.Ased were not In the case of a man of orUitwry health dangerous to hie, /<« t 
ihe Judge should have K|>«rla1)y called ihe attention ctf the Jury to such opinion 34 C. 698 1 4 (* W* 
US. too ilw: onnv'Kiu by the Sessions Judfje in his ^arge to the Jury to mcnilon the f ict ol the otij.u’s 
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witne^«e^ nametl In ihe first Informailon, ha\injr I>e«n abandoned bj the pro^ctitlon, of two of them hiMng 
fi\*en oitlence for the defence and of the u iine^^en actuall) eximln^ for the prosecution being entirely new 
witnesses, was deemedto lie a sufTiacnt mi«lirectlontothe jury to {mOfy the setting aside of the conviction, 
84C.S2S. In his ehirge to the jury, the Judge Is not justiRetl fn m-iking comments on the first Information 
without placing It as a « hole before the Jorj S9 C. 831. In summing up the case to the Jury the Judge omitted 
to call their attention to the esddcnce of the witnesses tor the slefencc This esidcnce appeared to the High 
Court to be untrustw orth> Held, thtt the summing up Is not defective on account of this omission on the part 
sif the Judge, 7 C. li. Out where the accused pletilcd i»A8/ and the Sessions Judge in the beginning of his 
charge to the jury referred to the plea oi the accused but stmitled all reference to it in the subse()uent part 
of the charge. Held that this was a misdirection. The Judge ought to have told the jury that before they 
could convict the accused they must find that the accused were present at the occurrence, 3S C.SSL It is for the 
jury todeade whether a slefence of altbt is true or not, 14 U. L. T, 443 — 14 Cr« L.J. 833. It is a misdireaion if 
the Judge fails to draw the attention of Uie JUT) to the allegation of the defence that the prosecution witness 
had suffiaem motive for concocting a false charge agnlast the accused, (1911) M. W. H. 190 — 13 Cr. L.J, 140. 
The Judge ought to ask the Jury to consider whether the delay in giving tlie information w-as sufTiaently 
accounted for, titd. When the ch.*irge to the Jury pbced prominently before the jury all the arcumstances that 
went against the accused, but did not cdl their attention to any of those that, went in their favour, and espeaally 
when it omitted to tell the jury whit the defence of the accused wis , Aeld, thit there vvas misdirection sufGaeni 
to vitiate the tml, 4 C W« K. 196 1 7 C 43{ 11 CIO. There is misdirection, if the judge omits to point out to 
the Jury the case for the accused, 30 C 633. Three persons, who were attacked and wounded in an aRray, 
informed the Police on the same day that the persons who had attacked them wem /^.^andC Eighteen 
days afterwards the same conipUIrumsgsve to the Magistrate inquiring intolbe case the names of tourother 
persons w-ho, they said with the three persons first iccused, formed the atneking party The seven accused 
were tned jointly fortheofTence liclore the Additional Recorder of Rangoon and a Jury In his charge to the 
jury the Additional Recorder omitted to call their attention to the het ihnt four out of the seven accused 
bid not been mentioned by the prosecutors until ifier eighteen days hadp-isied over The prisoners were 
convicted Held, that the^Addirional Recorder tnfsdtreaed the jury, that under^the circumstances the 
misdirection prejudiced the fo(cr per5om/last«ceused:‘a«S»hat\hes«nllct must be'set a’side as far as they were 
concerned, 4 & W. N. 196 at p. 300. bimitarlyiWheru the accused was charged with forging a wiU and there was 
DO evidence to prove that the sigiuture on the will was not genuine, Ar/d, that it was the duty of the Judge to 
draw the atteation of the jury to the point and his not hiving done so vvas a misdirection, 37 B. 626 at p. 633 ; 
5 Bom. IbR 899. Also in pliang a suggestion made by the Crown Prosecutor wiihout any evidence to support 
It bcforelhejuiy.thejudgeought to point out that there IS no evidence to support ilie prosecution, 7 C.Ib 8. 346 — 
7 Cr. L. J. 319. \\ here a Sessions Judge, ^in his direction to the jury, omitted to point out the absence of 
evidence verv matenal to the case of the prosecution, and where he directed the Jury to attribute an undue 
importance to the statements or excuses made by the pnsoners in the explanation of a certain document, the 
High Court set aside the verdict of the jury, 33 V. R. 31 A Judge should draw the attention of the jury to the case 
made out for defence and the non-production by the prosecution of witnesses who were present at the time of 
the alleged occurrence pointing out to (hem that the non production of those witnesses created a presumption 
under s. 114 of the Evidence Aa vvhich did not help the case for prosecution, 17 Cr. Zi. J.92 (C.) — 33 Cr. In. Ca. 
«B4,S5C.W.N. 142. ^ 

32. Omission to point oat the contention of the accaied that be acted In iolf*defeace.—5rr 16 C. W.^ 
R, W 2 = 13 Cr L.J. 26. Where the accused s defence that he acted fn self defence v> as not put to the Jury the 
conviction was quashed, H v Htll, (1913) 38 T. L. R. 18 ^ 

In a charge under s. 304, 1 F C, the defence was that the deceased man came to the house at night with 
the intention of robbery and that the accused on awaking found him coming from inside the house and inflicted 
v^ounds on him vvhich proved fatal The Judge in chargtng the jury e.xpounded the law with regard to the right 
of pnvate defence of the body, but neglected to direct the jury with regard to iJie right of private defence ot 
property Held, that the Judge should ha>e charged the jury on the nght of pnvate defence of property and 
omission to do so was misdirection. 38 C W. N. S8S. 

23. Omlsslen to direct the Jary to give the accused the benefit of auy doobt— It is usual and most 
proper direction lor a Judge to instruct the jury that if they entertain any reasonable doubt as to the guilt of any 
one of the accused, they should give him the benefit of the doubt and aoquit him , and as a matter of praaice 
this direction should always be given in every case, though the omission to give it may not mevery case constitute 
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a mi^irection of such a character as to render a con\iction im’ahd Where in regard to one of the atxused 
the Judge after summing up the evidence m detail observed “ there onlj seems to be some vague suggestion 
that he might have been concerned in the offence When we scrutinise the eiidence, it seems \erj weal: and 
for the reasons I haie pointed to jurj, it seems to be wholly inconclusive.” Held, that with regard to this 
accused, the omission by the Judge to gi\ethe abo\e direction to the jury amounted to a misdirection which 
prejudiced the accused and he must therefore be acquitted, 1 M, L. T. R. 3S0. See also 15 C. 9. N. 195 = 13 Cr L. 
j. 557 ; Weir II, 500 Where the probabilities in faiour of the prosecution outweighthe probabilities in fa\oiir 
ol the defence, but looking to ill the circumstances there remains a reasonable doubt m favour of the accused, 
the accused must get the benefit of the doubt, Ratanl&l 127 ; 11 Bom. L. R. 710 = 33 Cr. L. 077. 

24. Omission to point oat circnmstaaces under which confession was madeaod retracted —In caseof 
a retracted confession, the circumstances under which it was originally made and the fact of its repetition a few 
days hier, ought to be brought to the .attention of the jury Thequestion which should have been put to them 
with regard to the confessions is not whetherthej were corroborated by independent evidence, butwliwher 
having regard to the circumstances under which they were made and the circumstances under fwhich they were 
retracted— having regard to all the arcumstances connected with the confessions, whether it was more probable 
that the onginal confessions, or statements before committing Magistrate were true. The omission on the part 
ot the Judge to place the arcumstances before the Jury and to put this question to them amounts to a misdirec* 
lion, 21 M. 63; see 25 C 689 ; Weir 11, 510, 

Omission to refer to provisions of s. 101 in charge unde^ s 326, L P. C, amounts^ to a misdirection. 
50 C. 318. “ 

24-At Omission to point ont that a confessional statement if believed shewed that the effenee charged 
was not committed.— Where a coniessional statement by the wife charged with abetment of murder alleged 
iliai slieheldher husbands legs while another struck him with an axe, but that she protested against the murder, 
and onl) assisted because such other person threatened to kill her also, held that the omission of the Judge to 
direct the jury that if they believed the statement, shecouid not having regard to s 94,1 p C, be convicted of 
abetment oi murder under s li)9 was a misdtreaioii vitiaiing the conviction 53 C. 112. 

lV.-ADUia610H, RELEVAHCY, ETC., OF EYIDEHOE. 

35. Question what the Jnry are to receive Is for the Jndge, what they are to believe Is for thejary^ 

W here n Se^'^lons Judge allowed certain documents to go upon the record which were not proved, for the 
purjK^se ol comparison ot handwriting and left it to the jury to fonn their opinion whether the accused wrote the 
disputed signature Held, that the irregularity was not such as to make intcrierenceofthe High Court necessarj, 
Ratanlal 452. 

26. Judge should declda whether confession Tolvntary and admUsIble —It is the dutyofthejudg^not 
the jurj, to deadethe point whether an accu««d person, while making a confession wasor was not inmi^ 

custod) as it 15 a matter which it is necessary to prove in order to enable Uie confession to be admine 

evjdenre snd to state io the fsiry his finding on the poini is not a misdirection and rou rio 

prejudice the accused, SI U. 137. The question whether a confession was volunianl) made or not has to ^ 
deaded by the Judge himself for the purpose of admitting it in. or excluding it from the evidence 
If the Judge hnds itwas volunlinl) made and was not caused bj •uiy threat or inducement, he ^ 

evidence, once it is so admitted, it is for the jury to say whether it is true or not, It Bom.B. R.332*“ 1 aiwy 
69. \\ hen a retncied confession of an accused Is tendered inevidencent the trial of a case trie 
11 IS the duly of tlie Judge to determine the question of Its adnnssbdity under this section and s J* © r-vise of a 
Eiidente Act Ratanlal 730. When the Judge omitted to charge regardmgtherclevanO' jurycon- 
confessu n, but said that if the confession were true it wasenough to warrant iJie convictio” ‘ ® 

V icted. It w as held that there w as maienal misdirection 26 M 35 

27. Where beating 1< alleged by the prisoner. Judge mnit make an inquiry.— O'* 

Court Ol Session, the accused rctraaed tlie confessions whidi he had made before a fifst-dass ^.gyUofati 
die conimitting Magistrate alleging that he was beaten bj tlie Police and that tlie confession was ler 
Oder ol inducement Held, iJiat under cl (c)ollliis seaioii the Judge ought lo have made some nqv X 
the aUeg ill >11 ol the pnsoner about torturing, whicli, he said had resulted in his confessions, Fatania 

38. Jadge mut dtelde tf a eommunleaden Is privileged.— A Judge should not leave it *”*^*1^, 
f nd whetlier a communication is pnvileged or not. but should himseh decide it as a point o! law , 10 • 
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29 Jadf« tasit decide ipoa the admUiibillty e( etideaee.— It is alwhistlut) to sec that evidence 
which IS not admissible in Itself tg , statement made to a pleaderi mukhtyar f>x his clerk, should not be allowed 
to RO in to the prejudice of the acciuscd, thouRh no objection is tikcn thereto b) the accused 29 C. 7S8 j ste aUo 
27 B 626 Inatnalb) jurj.itlsihe dtilj of the Sessions JikIrc totktermine wlietlier confessions retracted at 
the tnal are admissible. If he hnds them irrelevant under s 24€>f thr EvuUnee Act, he should so direct the 
JUT) If there is no evidence on the record showing that thej are Invalid b) reason ofanj improper Inducement 
or threat, thej should j:o to the jur^ with a dttectioii that in absence of evidence it is not to lie presumed that 
ibej are inadmissible, Ratania! 812. 

30. Jodge matt find docareeata admitted or proved before admitting them for comparboo.— Before 
admitting documents under s. 73 oi the Endente Act, for tiie purpose only of comparison with a document 
alleged to be a forgery, it is the duty o! the Judge to hnd whether die) are admitted or proved, and the 
fva that the question of admlssibilit) has been determined, sliould be noted by the Judge in the record of the 
case, Rataalal i91. 

31. Jedge malt decide on the capaeUy of a wltaeu t» Jattlfy,— Tlie question of tlie capacity of a 
n itness to trstif) Is a question for the Judge htmselt to decide and not for the Jury, although after he has deaded 
in favour of the competenc) of a witness It Is for the jury to determine the amount of credit to be given 
to the statements made by such w itness, 41 C. 406 foUommg I W. R. 60 

V.— ADMISSION OF INADMISSIBLE EVIDENCE. 

S3 When Jary placed la potieailen pf cvideace which oaght not to be admitted, there ii rabdlrec* 
tIeR.->'NV’here matenal evidence which ought not to lie admitted, is admitted and the Jury are placed m 
possession of it, there is a mlsdtrecuon in law when the Judge tells the jury that it is ev idence which they tan 
consider andonwhidi they can. if ihej think pfO|)er, convia the accu^, 27 B 628. Where evidence which 
the law say's shall not be admitted is let m with other evidence legally admissible and where the former is of a 
matenal character, it would be mere speculative refinement to hold that tlie jury must have in convicting Ihe 
accused relied upon the Utter and negieaed the former, 9 C. 768. , t • -> 

SS. Casts where relying on laadmlitlble evldeaee held to vitiate verditt.^ 

(ij Ht&rtaj mdenee and ancKymout Where a Judge m his charge to the jury admitted 

hearsay evidence and an anonymous tetter put In by tlie proseeuiinn, without showing how or by whom it was 
sent or that il reached the accused. Held, that the jury were misdirected and the accused prejudiced, 24 W. R, 
77 .Sr/ also 18 )I.L.i.250 «b 3 lI.IfaT.369sa7 Cr.Ii.i.S38: j//^ v, rai'i^///,(19l9) 77 J.P. 99 { wbereaconv)o> 
tion for burglary was quashed on the grolind that tlie trial Judge liad admitted hearsoy evidence whidi refused 
an alibi set up by the prisoner See also 7 W. R. 3 and 29 as to the duty of a Judge when a witness proposes to 
give inadmissible evidence. 

(«0 Slatements made before investigating filagtstrate — A direction by the Judge to the jury that state* 
ni^nis made before an investigating Magistrate and not admissible under s 2S8 is strong evidence against the 
accused is clearly a senous misdirection, 31 M. 127; 27 6.626; 18 H. L. J. 35Q=a 3 M. L I. 263 b 7 Cr.L. J.358. 

(m) Conjesstons to Potue—h confession made by the accused was Irrelevant under s 34, Indian 
Eiidence Act, being induced by a person/o authority The Judge in hi^’cfiarge made no reference to Its 
relevancy but told the jury that lithe confession was true, it was enough to warrant the conviction of the accused 
The accused took no objection to the admission ol the confession Held that there Wa.s a misdirection tliat was 
material and important and the conviction was set aside, 26 M. 86. ^AMiere the Sessions Judge lold the jury 
generally that confessions to the Police if followed by Uie production of stolen property are ndiiiissible put 
omitted to jxjini out that such confessions are only idmissible in so far as they relate disthw-jly tp fhe fact 


evidence as to the guilt jof one ol the accused, and statements mad* tn liie ap a»v<l win ii t' j ) 

custody, were rcccivedasconfessionsandthejurywasmisdirectedbrtoeinc .. Jjn.-, 

„ followed up by the production of stolen prepert) were admissible and 'InjJydgedi - 0 Jn' otake 
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the case o! each accused separatelj , and that a conlessioo by one accused involving himself alone could not be 
received against the other accused, held that a new trial must be ordered, 18 M. L. J. 220 =3M.li.T. 268=7 Cr 
L.J.358, Note 45 

(if) First tnjonnation — It is a misdirection to ask the )Viry to accept the statement m the first 
information in preference to the evidence in the case. The first information is not evidence in the case It is 
tendered by the Crow n for such use as the defence may be able to make of it and to test the consistency of the 
prosecution evidence The most that the Judge can make of it is say, whether, although it gave a diR^rent 
account of the occurrence from that in the evidence, it ooutd be reconciled with the evidence, and give the jury 
an opportunity of judging whether in that view the positive evidence in the case could be believed, 18 C. H. 
198 » 11 Cr. L. ]. 557. See also 34 C. 325 ; 35 C. 631, Note 21 above 

(f) Previoiis conviction or bad character — In chaiging a jury, a Sessions Judge should not tell 
them that the prisoners had previously been bad characters. The fact may be taken into consideration by 
him ill passing sentence when the prisoners are convicted, iO W. R. 39. In charging a jury upon the trial of a 
pnsoner for being dishonestly m possession of stolen goods, the Judge directed the jury to consider the proof ot 
previous convictions for theft as evidence irom which inference might fairly be drawn as to the character of the 
accused. Held that this amounted to a mtsdir^ion, as the evidence of bad character of the accused is irtele- 
>ant and inadmissble under s. 54 of (Ae C*75fi. S^ralso 31 U. 127, Note 2 to s. 310 also 

R \ Wew«wi/iga/a>,77 J. P. 15 (1912) and fa/m, (1912) 29 T, !». R.^512, ’“Where a conviction was quashed 
because evidenceofa previous comiction was wrongly admitted '* ■' ' > I * * 

(w) Reasons given hy a Magistrate in discharging tiie accused and the committal order o/ a Judge 
The reasons gn en by a Magistrate in discliargmg the accused and the contents of the Sessions Judge's order m 
setting aside the conviction and directing a commitment and the opinions of the committing Magistrate should 
not be admitted in evidence and it is a misdirection for the Judge to lay stress on them, 11 Cr.L J, 538 (C.) , it 
is \ misdirection to fay stress on a document a statement reduced to writing under s 167 improperly admitted 
in esidence, 13 Cr. L. J. 264 (Had) ‘ ' 

fm) Reference to previous (ases against others vhpheafed and the BJnkhnoJ the High ^urt (herein-" 

A Judge should not in charging the jury refer to a previous case against some other persons tried for the same 
offence, except to warn the jury not to be influenced by it ft is a misdirection to tell the juiy that the Hi|^i 
Court had come to a certain finding m the previous case and they were to consider if they had any reason to 
come to a different conclusion, 9 C.L.d. 380 = 10 Cr. L.J. 498. ' ^ i 

34. Daiy of Judge when laadalsstble evidence has come to the knowledge of Jury.— When m the 
course of a trial inadmissible evidence has come to the knowledge of the jury such as the fact that the accused 
has been m prison or that he has been previously convicted, the Judge should expressly tell the jury to disre^rd 
It and warn them not to let it influence their judgment The accused was charged with altcnng counterfeii 
com and evidence was given that a fortnight earlier be had tendered a cowntetfert com to the same persoa 
This he showed conclusively was not true , he was in prison at the time The Judge did not expressly w~im hie 
jury that they ought to disregard the fact that the accused had been in prison. The Appeal Court quasftevf rfre 
conviction,i? V Z.«,(1908)Taa.P.2a3. See}ilsoR\ IParwr, (1908) 73 J. P.53 Where the accused has been 
abked an inadmissible question which the Judge has disallowed, the Appeal Court will consider in eadi caw 
whether the prejudice created against the defendant by sudi question has been suffiacntly disjielled b' the 
Judge A* V Aufnrr/, 11 Cr. App. R. 166 (1919). JSrcNoteia 

In holding a re trial, the Judge ought not to comment on evidence adduced at the previom tnal 1 C. 

L R.63:7C.L.R.193. 

Vl.-JUDGE’S DUTY TO DEAL WITH THE DAW. 

3S U U Iraperatlvely neccaiary for the Judge to espoand the law to the jery.— The jury 
told what the fsw iv and what constitutes ihe offence charged and what matters must prw'cd W t en 
sailstictum to con-'tiiule that offence , i total omisdon to lay down the law as required by *97 tv not a ra<^ 
Irregulanty which can be cured by ^ 537, and the conviction must be set aside, 8 L. B. R. I*®"®! f ^ •* 

li is Incumbent on the Judge to explafn the law relating to the particular oBence charged against the accu 

in «irder to enable the Jury to .ipjily the law to the special facts of the case A mere mention of tfw <«-l o'ls 
of the I’eiwl Code umhr which the nccused were charged Is insufficicm, 25 0.736 } 23 C.661. 'fcrciy fore <3 
o«i to the Jury the sections of the Penal Ctnle, njtplicable to the case Is not an explanation of the fa" auBicient 
for the guidance of the hirv 4 C. W. M. 193} 19 B,889. Lven when the jury has already been addressed on » 
•UW'tlon i I Ivw try the | Irj.icr* « n l*»ih •uUes It is the duty ol Jhe Judge to Jny down ihe law bv which the Jury 
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t-> t(« be guided Umiuion to do w is a misdireaion and the cuntction is liable to tx: quaslied A Judge 
ought not mere!) lea\-e with the jury a^oopy ol thq^ Penal Cbd<^4C C,16l. ,Il,is immaterial how niudi or how 
o'ten the jur^ may haa'e bfccn ad^esied b> the'plcriders 'brt bolh sides upon ’ the law The responstbiht) 
of U>ing down the law tor the {pildance of the Jufj* TesWentIrtly with the Judge and the terdid amtTd at in 
the absence of such direction is not a \ alld s'erdict, n C. S7t« .Vr ltI«o 7 Bor. L. T. tO » 15 Cr. L. J. 357 ; 17 Cr. 
L. J. 92. See Vote 8. , 

S5. Jadge nnit net cite somber etrollogi and ask the Jury to form their epiafon on the aotherltles — 
It should appear on the lace of the record that die law bcanng on the diarge under trial has been explained l(< 
the jury, 23 C. 651. The dut> of a Judge In charging the jury is to make up Ms mind as (owhattlie law is and to 
tell the jury uhat it is as succinctl) and de-arly as he cm If he turns out to be wrong, a higher tribunal can set 
him A Large number of cases should not b^ cited to tlie jury, for |such ,a course is calculated to 

confase them and to lead to a miscarriage oi justice. Fintlier, diarges of inordinate lengtli and involved 
nature should not be dclisercd to the jury, 1 C. L. J. 159 b 2 Cr. L. i, 157. It is tlie duly 'of the Judge to give a 
direction upon the law to the jury so far as to make them understand tlie Ian as bearing upon the facts, and H he 
does not pie them an explanation of the law suflidemly comprehensive to enable them to deade the'’par(Icutar 
iS'>ue, It is a misdirectioa PerhiZLD, ] , 8 C. 739 » 12 C.L. R.233. It is a misdirection fora Judge to cite and 
comment on a number oi rulings and tell the jury that it was (or them to say whether any ot those rulings are 
exactly on all fours with the arcumstancts of the case tlien being tried. N'o rulings or autfiorities are ever to be 
oted to the jury nor are they to he asked to diffcrentiaieor form an opinion nbilever on anyrauilioniies, it is 
for the Judge and the Judge only to tell the jury what law U and before he tells them what it Is he may consult 
as many authonues as he pleases and the aothonties are no doubt binding upon Mm. ' The minds of the 
jury should neser be confused by hating a number of authorities or any authorities laid before tliem, 16 C. W. K. 
UbIS Cr. L. J.26. ‘ 

36-A.— The Judge should lay down the law only In to far aa It bears on^the evidence addneed fo the 
cau.— 5^ ^otes 7 and 8 

S7. Jndge mast call attention of Jury to different etemeata of the offeoee.—In charging a jury it is 
not suffiaent for jhejudge merely to read the dehmUonof the offence and to leave ttto them to bnd out whether 
the eiidencej makes out a -case against the accused.^ It t$ the duty of the, Judge to^cali the attentmn ^i^the 
jury to the different elements constituting the oflenci^ and to deilwub the evidence by whidi it » proposed to 
make the accused liable, 39 C. 7lt | 80 U. 4< } 6 H. L.T. 62 «« 11 Cr. L. J. 452. See 14 C 164, , upon a charge o! 

murder the Judge must point out to the jury^accuraiely die difference between murder and culpable homicide 
not amounting to murder, 9 W. R. 91 { IS V. R. 60 { IS W. R. 17 ts> 6 B. B. R. Appx. LAXATI. The Judge should 
adhere to the words of the panicular section Of the Penal Code in diargmg the jury and not substitute 
phraseology ot his own, 13 d W. K ySleallCr. L J.9. In a charge of trespass, the Judge should explain 
to tlie jury the distinction between civil and criminal trespass, 41 C. 662. ‘ ' 

33 Dlseuisloa Is Judge's charge of law polots raised by defence unnecessary.— A Judge should 
not, in his charge to the jury, discuss points of law t'aised 1^ pnsoner's counsel and dispose ot them. He should 
as Old all extraneous and bnneressary discussion 'and argumenCand Should confine himself to a mere summoning 
upofe\idence on both sides, showing how die law applies toit,8 W.R.B7;jer also the remarks of Phe.\i?, J, 
inl9W.R.71atp.73BiaB.L.R.Appx.XXXTL n > ,, 

39. Duty of Judge when Jury are nneertain as to law on the offence comraftled —If the jury after 
finding the accused guilty, be unable to determine what offence has been committed, a Judge should not, by 
handiiigo\CTtothemacopyof the Penal Code, leave them to deade under what seaion the offence fell, but 
should soil ^ their doubts, if theyhaxeany, by explaining the law to them, andsbonld state to them what 
offence is pro\-ed by the facts of the case, H they believed those facts, II C. 164. The jury should take the law 
from the Judge. They are not entitled to resort to a commentary on the law during their consultation, Ratanlal 
73S : 6 Bom. L. R. 253. It is the duty of the Judge when he is told Uiat the jury do not understand the law m 
the matter to explain the law to them again, (tSllj K, W. N. 190 b g v, J,. T 345 b 12 Cr. L. J. 140. Where a 
Sessions Judge in his charge to the jury stated**the accused are charged with offences under ss. 147,323/159, 
323/149 and 304/149, L P C. The law bearing on the case has been placed before you more than once in the 
addresses delivered by the learned pleaders on either side I need notgo into detail as to the law therefore’ 
//e/J there w as misdirection and a rctnal was ordered. It is immaterial how much or how often tlie jury may 
ha\ e been addressed by the pleaders on both sides upon the law The responsibiUty of laying down tlie law for 
the guidance of the jury rests entirely w ith the Judge and tlie \erdict amved at m the absence of such direaion, 
IS not a valid verdict, 29 C. 879 1 27 B. 644. < 
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YH —ACCOMPLICE’ ^TESTIMONY AND CONFESSIONS 

t 40 How a Jary oajht to be charged regardtsg teittmgny of accoiiiplIees.^t) The Judge sh9i!^ 
. '' . ' * *' • r » an etecmnphce unless ts corroborated.— It JS QO 

u accomplice is not confirmed to recommend the 


prohibiting the comiction oi an oBender upon the Mocotroborated evidence of an accomplice and(i) that 
Tide of practice u IS considered unsafe to convict upon su^ evidence and then to point out arcumstances 
any in the particular case for relying upon the evidence 4 H H. C. R Appx VII. In a trial by jury 
Sessions Judge should in his direction add to what s IM Kdlke Evidence Act Illus (4) says of an accompl « 
the direction about the corroboration as to each pnsoner as laid down long ago in 3B H C.R.CrCa.5^* 

Ratsnlal 848. Theomission to caution the jury not to accept the evidence of an approver unless corroborated 
was in 12 M. 108 he)d to be a misdirection reqiunng the reversal the verdict In the case of a trial by jury h 


the pnnaples relative to the reception of an accomplices testimony which the Legislature sanctioned by the 
Indian Evidence and we thioL the Judge was wrong in telling the jury that this case was oneinwhichfo 
cauuon or instruaion from him was needed on this head. It is in all cases where an accomplices testinif"y 
is admitted incumbent on the Judge to inform the jury of the results of the Uvv bearing on this point subst**’’ 
tially as we have endeavoured to e’tplam It i^rPiiEAR J,m21W R 69 ^ The omission by a Judge to dir^* 
thejuryinhis charge that although a conviction upon the uncorroboritcd testimony of an accomplice is v«J’^ 
inlaw it IS dangerous to convict a pnsoner on such evidence alone and that they must look for corroboratio*' 
of It in matetnl particulars from Independent soirees in the Vise Is an error ol'^laW, which Ifrt hiatentW 
prejudiced the prisoner justifies the High Court in setting aside the verdict, Ratanlal 466, i2 M 196j6]^ 
C,R Cr Ca 57, 1 B 475, 14 6 US, but seei H. S94; 577 R BOj 9 A 528, j88< A W N 286 j 8 1 
-9C Vr.H 55 and 673 1 21 U 63,516 L.T.3SS«sSCr L J 308 

1 l 

(«) The Judge should direct the attention of the jury to the evidence corroborating the aeeoinphct 
The Judge ought in hischarge directthe jury that thp corroboration of an accomplice or accomplices oikM* 
be that which is deniable from imimpeachabte or independent evidence as distinguished from thaldenv 
from the earlier statements of the same accomplice or the stvtemcnt^, of other accomplices, and to j’O*’' 
out the danger of convicting tny one of sev eral pnsoners charged at the trial about vvhose identity os o ^ 
•of the persons committing the crime the accomplice testimony is not corroborated. ,The vccomphce oft* 
knows all the circumstances and may speak truth about them yet may put some innocent man in his own pl3« 
or that of some other guilty person RaUnlal 840 See also 10 B 319 at p 327, 1 B 475, 8 A 306 and 509 
10 C.970 

(1*0 Judge should not mislead the jury by stating that a witness ,vko « really an accompUct »•* not 
accomplice —In 17 0 842 (r.B ), the Judge charged the jury that they were not to convict upon the evidence ^ 
C U satisfied that he was an accomplice and uncorroborated but coupled the direction with a 
expression of opinion that G was not an accomplice, it was held that this constituted a misdirection 
though not in form calcubted seriously to prejudice the pnsoner’s case as the substantial effect of the ‘ 
was that the evidence of C was entitled tons tnuch weight as that of a perfedly independent and uQprcju i 
witness 1 

(tt*^ JtiS an errors/ the Judge points out that the aceomphee evidence li corroborated by 
»/m nor if.— In a dicoity ca’se where the conviction depended mainly on the evidence of an approver 

Judge Slated In his charge ‘ Iljouthink that tbeapprover'sslory isvvorthy of credit In itself youhavetoronsi 

•whether it has been corroborated on material points He tlien described what In his opinion were t , ij 

of corroboration and lie told the jorv that the above • are points on which Ihe evidence h^vs l«en corro ^ 

an 1 thit corroboration IS full and complele i| yon believe it you have to consider these poiuu an 
whether the approver has been Corroborated in mvtenil points and If you find ih'ittobeso liienyou a 
In his wory snhidejn evidence to connea all three accused with the crime. Jleld that this was not a 
way VO \ tvee tlie cn«« l>»t we vhe Jury The Sessions Judjte sliould have'^told the jury that the •* ^ 

permiiv iheni to convict on ihe u< coirnlioraled evidence of an accomplice It is not ihe practice of the Co 
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■which in prudence ha< ShvnnaWj rcquiredsome com^bomtion suffiaent lo connect cadi of the accu'ied with 
the oflencc committed With this caution the Sessions Judge should ha\c laid before the jurj tie evidence 
corroborating the statement of the accompl ce t9 C.78} As a gcnenl rule junes ought to be advised and 
directed that the accu^ ought not to be conv ictcd uiion an sccom[ hce s testimony onless it is conf rmed not 
onl) astotheoRcnce but nstotheidentitj of the indnWml prisoner as the person or one of the persons who 
partidpatcd tn the oime, Weir IT 796} It L. J 637 (Oadh') 12 0 C. 418 «« ll Cr J 71 Ittcould be an 
error in summing up If a Jddge, aher pointing out the danger of acting upon the uncorroborated evidence of an 
accomplice weretotcU the jury that the evidence of ih- accomplice was corroborated by facts whidi did not 
amount to anj corroboration at ill 29 C. 782 where 8 W R. 80 at p 88 and 8 W R. 10 it p 23 are foUou. ed See 
also 17 C 612 and 2 C. W N 672} 10 Cr L, J 617 (K) A Judge might misdirect a jury is to what is corroboni 
tion of the testimonj oi an approver IOC. 979 As to what imounis to legal corroboration ic/ilB H.C.R. 
196 , 19 W R. 57 1 23 W R. 24 { 8 A 120 at p 137 1 1 B WS { 14 B 331 ; 10 B 231 , 23 C 339 and Note to s. 337 

41 Dety of Jadge when the only efidenee la tha aacerreborated testimony of approver —Tl e law 
as to the dm> of a Judge in charging a jurj 1 1 respect of accomplice evidence vvis exhaustively dealt with m 
the recent case o\E N liilakanlt 35 H 247, which was a case before a Sjiecial Ueti(^ constituted under the 
Cmninal Law Amend neni Act and in tlie a] peal therefrom under the Letters Patent on a certificate of the 
Advocate-General E \ Vuihuiu nanuiamt 33 U. 397 (P6.). In this case there was no jury and the 
question was whether the Sjveaal Deudi could aa on the unnwroborated testimony of three approvers. In 
discussing the law on the subject thedutj of a Judge m charging a Jury was considered, and the majonty 
of the Speaal Bench consisting of White CJ andAvUNC J (Svnkaras Nair, J held that— 

I The proper direction seems to be — ' Consider the evidence of the approvers alwaj's to tea? in 

mind that it is tainted evidence scruttmse it with the utmost care accept it with the greatest caution 
consider ft in the light of the circumstances lo which It is given and in the light of all the other circumstances in 
the case of which evidence is legally admissible Then it you believe it act on It ev-en if there is no corrobora 
bon inthe strict sense of the word. If Jou do not believe it reject it * And they approved of the law laid 
down m 9 A. 828 , 1 If 39land27M 271 Onappealtheviewofthemajonty wasapprov^bythemajorityofthe 
Full Bench. * It is the duty of the Judge to explain to the Jury the tamt and inhrmity which ordinarily attach to 
tbetesbmonyof an accomplice and to remind them that the) may presume that this evidence Is tinworth) of credit 
unless corroborated m material particulars. But it is also his dut) to refer to any arcumstances of fact (see 
illustrations to s 114 Jndtan Evtdence vfrf) which si ow that the presumption should not be drawn intheparti 
cular case or which rebut the presumption il drawn 'and all other circumstances tending to show it& 

truth or falsehood if they believe it to be true they should act upon it even though there may be no corrobora 
Uonot It in the strict sense of the word but that if they are noisaiis/ied of itrf truth they should refuse foict upo i 
iL Benso-v I Waulis I wliile approving ol the law as laid down by White C J and Ayling J were 
ofopmion that the trend of English authonties IS that the Judge should wherethere is no corroboration with 
draw the case froin4he jury and direct them to acquit but sudi a pra«ice Would be at vanance with the pro- 
visions of the Indian Evidence Act As a matter of practice a Court should not accept the uncorroborated 
evidence of an accomplice as suffiaent evidence to support a conviction but it is impossible consistently with 
the Evidence Act to hold that as a matter of law the presumption must be raided and rebutted byfepeaalcircum 
stances or by corroboration. Miller J w bo approved of the view of the majority held that while Judges are 
bound by law to advise juries to adhere to this practice it does not follow the junes are bound as a matter 
of Uw to do so SundAra Iver J In approving of the majont^^ view holds that the English practice in 
its uncertain state is not a safe guide to determine the law in this country and approves of the law 
laid down by Edge CJ 9 A 528 Where be says A Judge would advise the jury that it would be 
unsafe to act upon in other words beheve the uncorroborated evidence of an accomplice as he would advise 
the jury not to act uf>on the evidence of any other witness whose evidence might from any cause be open to sus. 
piaoa But ineither case he would tell the jury that if they believed the evidence theymight legallyconvict the 
pnsoner ^ 

either in f 
conclusion 

Court to raise the presumption that accomphee s evidence is unworthy of credit as against the accused persons 
nnless it is corroborated m material particulars and the failure of the Judge to direct the jury to that effect Is 
all error in law The next proposition whidiisalso well recognized is that if there are anj especial 

circumstances which would justify a disregard of this nile those c reumstances in a trial by a juiy must be clearly 
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set out m the directtoiio! the Judge, and the Appelate Court is entitled to consider as a matter of faw whether 
those arcumstances are such as to justify exceptional treatment It m the opjnjon of the Appellate Cow, tht 
faos m this connection are such that the> m no sense negative the danger of acting upon the uncorroborated 
testimony ot the acconrphce , but if the Judge toW the j»«y otherwise, \erdtct must be set aside as bctng due 
to an error in law, if the especial facts, however are such as may reasonably be consfdered to take die cstse out 
of the rule even though it ts possible to hold a diSerent view, \ erdict cannot be interferetJ with by a Court, 
of error, (IMI) d M, W* N. 3« «ai M. L.J. Z83*=12 Cr. L. J. 130 followed Sankarak Nair, J, who dissented 
from the Mew of White, C 3 and AvuhqJ., in the speaal Bench Ar/d, that “ The question is ( 1 > not nhediec 
a conviction based cAi the uncorroborated testimony of an accomplice is legal but whether there i« R 
presumption that such testimony cannot be accepted without ronroborsfion , (2) a person should notbecoavicted 
except under very special circumstances ujioti the unwHTobwaicdjtestimony of an accoropficet U) 
special circumstances are that the grounds on which an accompttces evidence has been held to beuntrustwonln 
did not exist either In the case or did ngtexist m their full strengtJi , that there are couutervaiUng considerations 
o! greater weight which dimmish or entirely get rid of Oie weight due to such, presumptions, and (4) m casf» 
tri^ by a jury, n jury has to be advised by the judge on the points above referred to ' , , 

43. in Improper dfrectfea regarding testtmony of accomplice fi a good grosad of appeal— 
Judge, instead of advising a jury not to convict on the mere uncorroborated evidence of an accomplice, 
were to advise them to convict upon such evidence or were to tell them that the uncorroborated evidence 
of an accomplice given under a tender of pardon was admissible, and that it was for them alone to fomi 
thetropinion upon It, that a conviaioti founded uponsuch evidence would be legal and that sudi evidetvct 
\i uhout corroboration might be acted upon with as much safety as that of any other w itness, the error jo the 
direction rtouldform a good ground of appeal JSlakee Suksh's eiuf,%.L R 5Bp.¥el.*59 
29 C.782 dire also the opinions of Aodol Rahim, \VACtisaodSi'.VDSR\ Ajvar, JJ,, in SIS M. 397 (F.B)* 

43. XogUah law as te aecompilea cestimoay,— The English law on the subject has been siunmansediR 
Si.NpA»\ AiA AR, ] 's judgment m 35 15. S9T. nie story Mtbe accoinphtt must be conoboraied insomematerisJ 
particular, that is to say in some particular that involves the guilt of the accused TheconfimwtionoflJ* 
AccompSivt must l>e in some fvct whicli goes to fix die guilt on the person •riiRrged,' ^ fi'HMkes^wd Sdvards 
fIB3?j7 C, aodp. 273t ‘a man who Jus been guilty of a come himself willRlwajs be able to relate the /ac» « 

Uu* case "ind U ^e confirmation be only on the truth oi that htsioy without identifying the persons, that it is really 

no corroboration at all, /f. v Farler, (1837) 8 C. and P. 106 , ^ v Everest, (1969) 73 J. P. 269. ft iv pnctict 
of the Court of Criminal Appeal to require corroboration of the eMdeuce of an accojnphce on cases 
w hen it IS not necessary liy statute, jR v Ofteit, ill h, T. 77. At to charge to Jury. It is the practice 
to warn the jury that they ought not to convict unless they think thtt the evidence of the accomplice 
IS corroborated, In re Munur (1894) 2 9 B» 416. Wiere there is no corroboration of the accomptce> 
story llie Judge should warn the jury tliat they ought not to act upon ik If this is not done an^ 
the Court of Criminal Appeal consider that there was no evidence of corroboration, they 
the oonuction, R v Tate, (1398) 3 K, P. 680««72 J. P, 591, /? v Beauchamp, J 

Judge sliould direct a jury to acquit if the evidence ot the accomplice is not corrobonted tn niatcn 
jviniculars, Ji v Evtreil (1909) 78 i. V. 269j but die Appeal Court will not interfere nrth 

tioti even if there has been no warning if the evidence the accomplice has been suffiaently cotro m 

B \ Uatre/s, (1909) 73 J. P. 3S9} and when it is doubtful whether the witness is or is not an accomp 
desirable that the Judge should indicate to the jmy dial the evidence of sudi a witness should be “ 
scrutinised, B. V. ktriAntn, (1009) 73J.P. W9 Though in stnctness if the jur> believe th« ^'yn^tenal 
an accomplice they may legally convict a pnsoner uponitdiough it stands totally uncorroborated In 
jvmicubr, whatever be the niture of the crime charged, the practice of requiring some 
accomplices evidence has obtained so much sanction from legal authoritj, that •• it deserves all the reve n« 
Uw, and » deviation from it in any p.'UticuUr case would be justly considered of qucstuHUi * 
r<y/<?r'r AtTd«»fe(IOUiedn.),s.9b7. J Bhttl, SJ.9Z, /irekbold, ^ AS& . Bussell on Crsmes.7 cdru.VP 

,C93. //u/jAifO'. \ol IX, m 

44. Rafts of accomplice testimony not applicable lo Police iplei.— The kiiv and jnactlce aR tu the 
<v>ri jijuration uf accumphccs do not extend to the case of Police spy or afenf provocateur, A? ' 
(tU&)n7.P 776 — 3COSC.C.92S} A' V /sr4h;p (1909)73 4. P.939 1 ti Cr L, J. MO W •«"« see i 
fi 381 
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ftS. Direction !n eau of ceBrcnleni,-~It is a misdirection to tell the jury thnt a confession to the ToUce 
if follon'ed by the production of stolen property ts admissible, whereas he sliotild hate pointed out that such' 
confessions are only admissible in so far as they relate to the fact thereby discorcred Zsndcnce of such 
confessions should not be allowed to be ct\-en or recorded to any Rreit estciu,nor when such evidence has been 
properl) recorded should the juo be aftcrtvirdsTold Kencmllj thit the prisoners had confessed, 18 H> L. J, 390 a 
3 M. L.T,39Sa7 Cr. L.J. S59 The Judge should point out the irreletnncy of a confession under s 24 of iht 
EvuUnCi Att 38M. 33. It is a misdirection to treat h statement as a confession when it is consistent with 
innocence. R \ y<^rr,(190S) 73 J. P. iSS, It Is a misdirection to tell the jury that a i>er<on to whom a 
confession was made avas not a person in anlhonty within the me.ining of s 24 6f the Pvadence Act when he is 
oie, the Judge should in such a case lease it to the jury to decide whether the confession was caused by an 
inducement, threat, etc.. 30 C W. It.613 « 33 C. L. J. 477; 17 Bom. L. R. 10S9 — 3 Bom Cr. & A. i35«>49 B.330. 

\ isan^esslon falling within the provisions of s. 24 of the Kvideiice Act ought not to be placed before the jury 
without ancxpbnation as to how they should value it having reganito die arcumstances under which It wras 
in.ade.30 C. W. K. 813= 33 C, L. J. 477 *• IT Cr. L. J. 188. .SJrrNote S3(!i0al)oae 

46, Direction la cue of retracted ceafctclont. — In tlie tnal of a murder case a SessioiH Judge m his 

durgetuthe jury treated the evidence in very general lermsand described it as very poor evidence, and also 
told tlie jur) that in the case of retracted confessioiw "Tlie tiw Is tint you are to look for corroboration in 
indeperdent evidence, and If that supplies such corroboration tint you can avnfidently say < the confession must 
be absolutely true ’you can act upon them otherwise not tteid, that the Judge had erred in lawTn not summing 
up the evndence to the jury, and then catling their attention to the matcnal parts of it, leaving them to form 
their own opinion upon it instead of treating theevidence generally and calling it seiypoor evidence, which 
evidence standing atone practicall) amounted to nothing,* 33 B. 316. There is no rule tliat h retracted 
contessioR cannot be acted up>on against the maker thereof unless corroborated The jury should be asked to 
consider not whether It IS corrobonted by independent evidence but rather having regard to the circumstances j 
under which it was made and retracted, it is more probable that the confession is true or the statement retracting 
It tl H. 83; 8 M. L. T. 37a«all Cr. L. J. 693 Ste also 30 A. 133. Where the only evidence against the 
acaised is hts retracted confession, and it is clear tliat it was not corroborated by independent evidence, it was 
hth, that there was misdirection in not poitmng out to the jury that it was unsafe to rely on the subsequently 
w ithdrawn oinfession unless corroborated in material respects, Weir II, 907 and 910. He ought to tell the jury 
tint the retracted opufession is not to tie acted upon luiless supported^ by independent reliable evidence 
cotTobrjrating in material particulars, tf«ir II, 909; 16 A. 78. , < 

47. Direction In cue of confessfoa when (here are teveral aeeosed.— 5<rr Notes under Heading Vl]^ 

’h Ic 1 C v.P. ' 

Yni.-J01HT TRIAL OF SEVERAL ACCUSED. 

43. Evidence against each accesed ibonld be clearly and carefolly placed before the Jtiry.r-ln cases 
where several accused arsons are being ined together on evidence which is not identical it js ol the first 
importance that the evidence aSecting each sbonld be clearly and carefully placed before the jury, and tha* 
their attention should be preeminently drawn to the amsideralions by which they may properly be guided in 
estimating the value of the evidence as against each accused To tellta jury generally that they have the 
approver’s deposition and the corroborative evidence, without pointing out as regards each person what the 
corroborative evidence is, is to give them no guidance at all, especially m a case where the principal 
evndence against most of the accused is that of an approva-, 29 C. 782. See also 30 M. 44, where the 
conviction was set aside and no re trial ordered. S^e also R v Beauchamp, (1909) 73 J. P. 323, where, 
in a joint tnal ol two persons the Court held that the Judge in summing up the case to the jury had not 
proi>erly distinguished between the evidence aginst eadi andset aside the couvictioa Where a Judge failed 
to comply with the requirements of s 297 in cbaiging the jury, and at the conclusion of the charge directed 
them to consider the evidence against each prisoner, without at tlie same time requiring them to consider the 
e\ idence in favour of each and also omitted to give them the very necessary direcuons that if they entertained any 
reasonable doubt as to the guilt of the accused, they were enuled to have the benefit of the doubt and should be 
acquitted. Held, that there was grave misdirection the Judge to the prejudice of the pnsoners, Weir H, 800. 

Ill charging a jury, the Judge should set out clearly the evidence as against each pnsoner separately and should 
not plice before them all the evidence against all the pnsoners m a confused mass Thus where the accused 
are charged botli under s. 395 and 396. L P C, the Judge should m the first instance place before the jury the 
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evidence against the accused on the charge of daooity, and after they have returned their verdict oft the 
diarge of dacoity, he should then set before them as assessors the evidence connected with the charge of mt'ttler 
in dacoity, Weir II, 917. See also Weir II, SQl, 

49. Jwy ihoald he warned that itatement of one acciued Is not evidence against hh co-acciijS^~ 

The Judge should warn the jurj to take the case of each accused separate^ and that a confession bj of® 
accused involving himself alone could not be used against the other accused, 18 H, li. J. 250 = 8 H. L. T. “ 
7 Cr. L. J. S38. See also 1 Bom. L. R. 784- Also when statements are made by some of the accused d' f t 
amount to confessions so as to incriminate themselves though they purport to incnminate others also 
trial, die Judge is bound to tell tlie jury that thej must not oonsidet the statements, except as against thovC " ' 
made them and an omission to do so would be a clear misdirection, 29 C. 711. The omission oi a Ses»wf^ 
Judge to tell the jury that the statement of one prisoner was not evidence against his fellow prisoner was 
be a matenal error and fatal to the trial, notwithstanding that the Judge dealt with the evidence against 
prisoner separately, 6 R. H. C. R. Cr, Ca, 10 ; 5 W. R. 80. The jury should be directed that a statement made by 
one prisoner implicating another and immediately denied although strictly evidence, must not be accepted as 
evidence of the facts contained in such statement, ^ v C7/r»<Mrif,(1915) C. C. A.in, L 1,816. 

50 Jury should he csuttoned not to act upon confession of eo«accnsed correhoration.— A amfe'^"^'’ 
of one pnsoner can be taken into consideration against another jointly ined witli him, if it really amounts to “ 
confession of guilt of the offences charged, 6 C 979 = 7 0. L. R. 389 ; 25 C. 711, 6 B. H. CL R. Cr. Ca. 10, but u'* 
Judge ought " ' 

duty of the J 

ine,l> and tcU . 

convictlon,33U.46j lU.ia3j4C.4a3(F.B),9M.L.T.3SS*,g Cr.Ii. J. SOS; 7H. H. C. R. ippz. XXV ; 38 B 
Where the only evidence against the accused was the retracted confession of a co-accused and the Judge m “ 
charge to the jury told them that ‘ it was the only evidence against the accused corroborated, bj the «vide 
of mouve.' Held, that the charge was exifemel> defective and contained a positive misdirection as regards 
amount of corroboration required to suppon the retracted confession. Evidence of motive can nev er by 
be sufficient to conoborate any statement which requires corroboration In matenal particulars, 18 C.I». 

18 CF.L.J. 283. 

91 Jery must give their verdict against each priiener.— The jury take oath to well and truly lO 
cabe as between the Oown and the prisoner and they arc not like the Judge in charge of the whole cas«* TP® 
have to give their verdict as against each accused severally, 16 C. W. N. 909 = 13 Cr. L. J. 715. 

IX-CHARQES IN PARTICULAR OFFENCES. 

52. Forgery, M. 474-179, 1. P. C.— The accused was charged w iih being In possession of forged d<>^^ 
ments under ss. 474 and 475, 1 P, C. In his summing up. the Sessions Judge, after stating that the 
were admitted by the defence to be forgeries, told the jury th^t the only issue they had to deade whet 
the forged documents were m the possession of the accuM»] and whether the nature of one, at all 
documents was sucli as to connect llietn with the accused, being the kind of document he would be I'**®” ^ 
have in his house, and he alone, and that if they found this issue in the affirmative they must return a 
guilty Held that the charge to the jury was defective and misleading and insufficiently complied ui 
provisions of this section, 16 B.165. The accused w ere charged under 3 . 471, 1- P C..with having 
and dishonestly used as genuine a forged document knowing or liaving rea-son to believe it to be afurgea 
mcnt In .a suit brought against them by the vendee of their sister, the document in question being a dee ° ® j, 
alleged to have been executed by Ihcir dece-ised father, and purporting to have been registered by the 
appeared that the accused were m possession of the property covered by Uie deed. It was proved 

endorsements of registration were forged. The Sessions Judge in his charge to the Jury, omitted to ea ^ 

thehet ol possession by the accused, but directed them ( 1 ) than! they considered the endorsement py 

lion to be forged, the of proving the genuineness of the document was on the accused , and (2) 

on ihem to call the attesting witnesses, who were alive to establish its genuineness, and (3) 
considered the ilocumeni to be forged they must then consider the accused knew It to be forged , 
there ha<l been a misdirection on all three punts for ( 1 ) even if the endorsement of registration was 
Uy on ihe prosecmlon to prove that the document Itsell was forged and not on the accused to 
genuineness it wnv the dvrty of the prosectnion and not ol the accused to call ihe surviving att 
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Witnesses H) it \va< not siiffident to direct the Jury to consider whether supposing the document to be i 
fotgcrj the accused knew It was i forgery when the) used it {t lay on the prosecution to pros'e that such use 
was fraudulent or dishonest in the sense in which tl ose terms are used !n the Penal Code. In order to prove 
that fact itlaj on the prosecution to prove that the accused had no reasonable ground for asserting their title to 
nhe land in dispute. Tlie /ifivw of possessionandthedate oflle death of die accused s father were material 
points f ir consideration on this questiorc lithe accused had been in possession for twelve years from their 
fatl el's death t1 ey wnul 1 have ha 1 a good ground f asserting their title to it B C L. R 5<2 Where there was 
a matenal misdirection to the jury (as, stating that tl e onus as 1 1 proving a deed the subject of the charge 
being genuine was on the accused and calling atieiuina to the fact that the accused had not called the 
attesting witnesses), A/Af such a misdirection was not cn\-cred 1 y this section. The conviction was setasde 
BCWNST6 SeeTSIt 3S. 

53. Crlmtoal breach ef treik—It 1$ the d it) of ] idg* t > lav do vn th* law as required by s 297 
Where the acc t ed v vs charged \ ith enm oal breach of tf i t and it was not explained to the jury nor were 
thev affirm ativ eh told vhat consht ited cnminal breach of trust nor what would amount to any one of its vario s 
ingred ent and were not given the definition of dishonestly and in fact were not told what they m ist first 
find proved to consiiliite th“ n?ence but w ere only to ) that it ibey f>jnd a few /acts proved the accused was 
gu In //r/d the trial was bad for misdirection and the conviction was set aside 5 L B R. 119 « 11 Cr L J 340 
It IS the d ty of the Judge in laying down the law to explain the meaning of the term dishonestly by expressly 
telling the jury that the test they were to apply was avhether the circumstances showed an intention to cause 
wTon^ul gain or wrongful loss and whit those terms meaa Failure to do so was held to vitiate the v erdict 
7Bap I..T 20«<lSCr U3 157 

S< Robbery s. 393, I P C— Under this section th- Jud^e must explain to the jury all the essential 
elements of the offence with which the prisoner is charged \n omission to do so is not a mere irregularity 
curable under s. S37 but is a failure to comply with an express provision of the law and will vitiate the convifr 
tion. Thus where the Judge in summing up addressed the Jury as follows The accused are charged with 
dacoity^Jacoity is committed when any number of persons not less than five conjointly commit robbery it was 
htU that the Judge ought to have explained to the jury what i> necessary to constitute the offence of robbery as 
defined ins. 390 L P C and that this is a real and not merely technical defect and the conviction was 
thereforesetaside SOV 4i,where29C. 379 and2SC.711are/e//er'r</ 9CrL.J311(H) SH LT82iilCr 
L. J <82 , Weir I «« 

55 Belonging to a gang of thieves s.lOI, 1 P C —In the tnal of pnsoners for the offence under s 401 
m belonging to a gang of persons associated for the purpose of habitually committing theft the Judge should 
in 1 s charge put dearly to the Jury (I) the necessity of the proof ofassoaation (2) the need of proving that 
that association wax for the purpose of habitual theft and that habit Is to be prov ed by an aggregation of facts 
fi M H C. R 120 

56 Daeolty ■ 397, 1 P C — In a case ot dacoity the jury must be distinctly instructed that unless they 
are satisfed that there were five or more persons committing robbery and that the persons present and aiding m 
comm ssion of the robbery numbered five or more persons there could be no robbery Where therefore the jury 
aojuitted two perso is out of six alleged to have committed a dacoity and the charge to the jury d d not dis 
tinctly state that if they found that the robbery was committed b) less than five persons the conviction should 
be not for dacoity but for robbery the convict on was set aside on the ground of misdirection Weir I, 

IL519 Wh-reon a charge against the accusedunderss 392and397 I P C the Sessions Judge while pointing 
out to the jury that there is no evidence that the accused caused the grievous hurt or used deadly weapons 
d reeled the jury that they may convict the appelbnts of the offence under s. 397 merely because gnevous hurt 
was caused by some of the robbers and that some of the robbers used knives Ar4/ that th s amounted to a 
misdirection and folio ving Wefr 1, 430 and 28 A 404 the conviction under s. 397 was set aside 32H L J 186 ss 
IIH L.T 20=^(1911)2 U W N 39>=13 Cr L J 42 .Sre^also 1899 AWN 186, 47 A. 59 (21 A 263 
dissenUd fro i) 

57 Murder and colpable homicide ts. 302 aad 304 I P C.— Where the Judge m a case of culpable 
horn cide n his chaige to the jury omitted to ask the jury speafically to consider whether m causing the death 
the accused had the intention to cause death or such injury as was bkely to cause death or the knowledge that 
he wns likely to cause death. Held that this was a very matenal misdirection not cured by the fact that 
at the commencement the Judge explained the sections of the Penal (Dode defining murder and culpable 
Jtomxexde and pointed out to them the distinctioa between the two 35 C. 531 See also 8 C. 739 , 14 C. 164 , 
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25 C. 786 ; 11 Cr, L. 3 295 (0.) As there are two parts of s 304 I P C. under one of which onlj is a 
sentence of transportation for life legal a Sessions Judge in summing up a case to a jury should draw 
the attention of a jury to both parts of tlie section and ask them to say explicitly under which part they 
find the accused guilty Batanltl 930 Where in a trial on a charge of murder, the Judge omitted to explain 
to the jury the distinction between murder and culpable homicide and suggested that a strong Inference should 
be drawn against the accused from his having failed to take steps to bring the real offender to justice the 
misdirection to be grave and material 3L. B B. 79 » 3 Cv. L J. 1. Accused were com icted before a 

Sessions Judge and a jury of murder and were sentenced No 1 as principal to death, and the others lo 
transportation for life. The evidence showed that there was never any intention to kill the deceased 
but that there was a quarrel and the accused then twoceeded to beat the deceased Acaised Nos 1 and 2 
struck the deceased on the head with a iuda (a flat iron bar 2| feet long with a sharp edge) and thereby 
iractured his skull and so caused death and did know that the blows would in all probability cause death. 
No 3 tried to protect the deceased from further injury and himself received a blow which No 2 had 
auned at the deceased The notes of the charge of the Sessions Judge to the jury were as follo«« — 
s 302. The murder of M — murder defined — punislunent — ^The only question herein as to the statements 
made by the prisoners is, did the prisoners any or all of them inflict these injuries on the deceased. If they did 
they are },mlty of murder Htld that aUbopgh death was caused by accused Nos 1 and 2 with a weapon 
which was likely to cause death still as they did not intend to cause, or know that in all probability they nould 
cause death they were guilty of culpable homicide only and not of murder, while accused Nos. 3 and 4 
were guilty of causing hurt only That the Sessions Judge s charge to the jury was, according to the notes 
recorded, « ere defective and that he shoulld have left it to the juiy to decide whether the offence u-as one 
murder or of culpable homiade, or any offence, after pointing out to them the legal definition of each offence 
and that infliction of injuries' would not necessarily make the offence of all the accused the same, and the ynY 
should ha\e been asked to find as to the intention of the accused persons, and their attention should have been 
drawn to the provisions of ss 34, 35 37 and 38 1 p C , and they should have been told to return a verdict 
as to the exact guilt ot each of the four accused persons 1 Bom L, B. 78J In a trial for murder 
grave and sudded provocation causing a loss of the power of self control is Suggested for the defend 
iti»tliedm> of the Judge to explain the disunciion between murder and culpable homicide, and the joV 
aa judges of the facts ^have to decide the issue about sufficient provocatioa A wife’s resistance to th 
act ol sexual in^ercouiie or her denial of a charge of adultery is not suffiaeih to constitute gr^ 
provocation Batanlal 766 Stt abso 3 S L. R, iSSmll Cr L J. 15 But in the absence of any dir<« 
evidence of grave and sudden provocation or of fact from whidi this exception could be legitimate) 
inferred it would be an error on the part of a judge to lay down the law on that subject Where a 
lor culpable homiade Is proceeding before a jury it is not an appropriate mode of lying down the law 
discourse on all brandies and departments of this complicated topic of crime to do so is cilculat^'d 
confuse the jury and possibly to direct their deliberations into channels that have nothing to donvilh the case 
Per JBNKINS J, in 19 C.W.N.6S3sl6 Cr. L.J.S61 If a Judgeomils to draw theatteniion of tlie jury toaO^ 
matter a consideration of which might lead them to a verdict of culpable homiade not amounting to muru 
instead ot murder, he commits an error though tlie defence did not suggest the existence of any sudi 
STErnis J liid In a similar case the Full Bench of the Burma High Couri(ORMO“iD ] , dtsscrdiig) 

-IS the circumstances the existence of which might bring the case under exception 4 to s 300 I P k. could 
J roperJy be mimed from the evidence or the accused* statement the effect of that exception did not fan to 
considered and the Judge did not err m not putting to the Jury diat it was open to them to consider , 

of thvt exception in that case 8 Bar L T SJOfFBV also 8 L B R 125 =*17 Cr. L J. iW 
Notes &— 8 


as. Dttty of dodge where aeeaied charged with dApable homicide —Where a jury returns a 

" - • find expressly whether or nof 
, • • I * 4 • ■ has been caused 1>> "i blow wd 

a , • - illy injury as would In the ord 

i.ourse ol nature cause death and It is presumed In favour of the accused tliatliehad no 1,^ 

fi jury which he Intended to cause was likely to cause death and the circumstances are such that an in e i 
merely t » cause hurt danj.erou5 to life might reasonably be Inferred the Jury should be directed that “ ^ j, 
t > them to find the accused guilty ol a lesser offen'-e vh of causing grievous hurt An omission to do 
a misihrectl >n B S. L. R. 116 13 Cr L.J 790 The omission to put the Case of grievous hurt •• *120(81 • ' 

a I iMUeaK n Srr alvi 8 L. B. R, 135 •= It Cr Ug 194. 
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89. PdismloB of stoleo property, ■. tli, L P. C— A direction to the jury that they should convict 
tlie prisoner, i{ tlie> believed diat he had shoM n the stoleo praperi> to the Police is open to exception. The 
mere no ot knouinR where the stolen propert) is, is not eqiiiv'dent to possession, Weir 11, 493. Where an 
accused ts charged with an oflence under s. 4 1 1. I PC, merely directing g ]ur> to find whether the property 
was stolen and n hether it w as retained b) the accused amounts to misdtreoion. The proper direction in such 
a case is to find— <1) whether the property was stolen , (2) whether it was dishonestly retained, and (3) whether 
the accused knew, or had reason to beheie the same to be stolen property Unless these three questions were 
found li> the jury in the affirmatne, the sccused could not be coniicted of an oHence under s 411, I P C., 
IS B. 389 follavtd in 2S C. 711. On a charge agrnrut n person of being in possession of recently stolen property, 
well knowing it to have been stolen, when the prosecution ha\e proved recent possession of stolen goods, the 
jury should be directed that in the absence of any explanation which may reasonably be true they may find 
the prisoner guilty but are not bound to do so It any explanation is given and the jury think that it may 
reasonably be true although thes are not convinced that it is true, the pnsoncr is enbtled to be acquitted, 
inasmudi as the onus is on the prosecution to establish the guilt of the prisoner beyond reasonable doubt. 
/? \ Schama, (IfllS) C. C A.BI: lh<7. (ILB.) 390. On a trial of an indictment for receiving stolen goods with 
guilty knowledge, the jury should lie expressly asked to consider whether the accused s explanation of his 
pO;»sessioD of the goods soon after the theft of them is reasonable or not, R v Hampton, (1918) 11 Cr. Ap B. 78. 
Sees^ R \ d^iUington, il913) Cr. Ap.B. 88{ Jt. v Hohnes, fl9j8j 11 Cr. Ap. R. ISO. There J5 no onus on the 
accused to prove that he received the property honestly, R, \ Aubny, (1915) 11 Cr Ap. R. 183. Set Note 64 
below .&ealsQ83&929; 83C.d57. , 

60 Rape— Bot leatleg deterntsatlea ef fact to Jary. — On a charge oi rape the Judge In his charge to 
the Jury said • you ttiU objerve that this sexual intercourse was hgainst the girls will and without her consent, 
etc," instead of saying, as he ought to have done,—** You will have to determine, upon the evidence in this 
ca>e, whether the intercourse was against the girls will, etc” and the charge went on m the same style of 
stating to the jury what had been proved instead of leaving it to them to decide what m their opinion was 
prov ed. In the concluding sentence of the charge the Judge said * You hav e seen the witnesses and 1 have no 
doubt that yod d'iU return a just verdict ' Held, that such a charge amounted to a dear misdirection, and that 
the verdiR was errooeoas owing to such misdirectioa Even the concluding sentence did not satisfy the 
requirements of a pioper diarge 83 C. 330. Set also Note 63 below 

61 Rioting— sc. 147 and 149, 1, P. C.— gesarally eemiuoD'’object mast be staged.— The omission to 
state correRly to the jury what is alleged to be the common objeR of en unlawful assembly does not 
vitiate the verdict, if such omission has not prejudiced th^aceuSed, 4C.W. N. 190. But where persons other 
than those who aaually did the deed are sought to be made liable by virtue of s 149, I P C , the Judge ought 
iiicommenUng upon (be provisions of s. 149, expressly to draw the attention of the jury to the common object, 
although the common object of the assembly may be stated in the charge. 39 C. S79 ; 30 U, 44. In 9 Bom. 
li. B. 183 = 8 Cr L. J US, ten persons were tned for oSences under ss 148 and 302 I F C. In his charge to 
the jury, the Sessions Judge did not place before the jury the speaal circhmstance which in his view would 
have brought the ofience within the definition of murder in ^ 300, I P C It was not put to the jury in the 
cliarge whether any oi the intentions mentioned in the section were established as against any 0! the accused 
and the exceptions 1, 2 and 4 to that secuon were not expliatly explained to the jury The Sessions Judge 
directed the jury to find that if the offence of noting were established, all the accused were guilty of munkr 
Held, that this was a misdireRion m the charge to the jury, because before any member of an unlawful 
assembly could be convicted of murder committ^ by any other member, it is essential that thu murder 
must have been committed with an intention specified m s soo and not falling within any 0/ ihe excep- 
tions to that section and the as must be aa comnutied in Uie prosecution of the common ubj.'*x 
Again if the accused are charged with an offence under s 304 or s. 325, I P C, they be < n 
victed under s. 333, though not charged under that section. But where they arc chsrgtd with thv>'' 
offences alleged to have been commuted by another person In the course of a riot, in ^Iwii-kI 

ss. 147, 304 and 335, combined with s. 149, I P C, and the commission of the rl'A is dlsbijSicve I, ti,e 
should not be convicted under s. 323 J P C in respect of their individual act* vd'ti wh'Cl U»* 
charged and which are not imputed to them in the Judge s charge to the jury, 34CS23 1 1 ti .. 

charges under ss. 147, 149/304 149/32$ and 149/323 I P C, the Judge told tb^jii^ -"if there! xe u c 
that a not took place they should, under s 149,1 P C. find every member of di»- lECiawiul tt».'n pu. 
causing hurt or grievous hurt but he nowhere utstrnRed the jury what their 'iJf n ^ . jw/' 

there was-DO unlawful assembly, but that gnevous hurt orhurt Was caused by any.ne-je' ^ -*-j ' 
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jiLTSOns held that the omission of the Judge to do •^o amoimteilto n senous misdirection, 34 C. €93 ] 59 C. 879. 
loiirtecn accused were dnrged with noting armed willi deadlj weipons and with murder, and causint: 
grivoushurt during sucli riot The common object alleged l»y the prosecution was to compel the pajmeiit 
of cmnmmonej by one of the persons of the opposite part} ‘some of the accused who admitted tiieirpresence 
It the scene of tlic occurrence stated that tJic) had lieeii attteked on account of an allegation liciUji nncie 
that one if the opposite part} had eimced awa} anoUn.r’s wife and tint the} had merel> acted In seltdi-iente 
The case was ineii beiore i jiir> and on the close ot tlie case tof the prosecution the Sessions Jud^ cin- 
sidenng that possibl) the common object nUcged b} the prosecution, might lie considered not to have t>een 
pri vcd amended the charge and added an alternative coiiiinoit object to it, ji j , tliai the object of tlie assembly 
was to punish one ol the opposite i».art) for emicing away another’s wife There was no evidence on the record 
Vo prove the aUernatise conwnow object, It being based solely on vpotiion of the statements oisome otlUe 
us used and the Sessions Judge put it to the jut} that it was an iiifen.iice that could possihlj be drawn irotn 
the ciidLiice but it was tor ilicm to draw that inference or not The Jury convicted all the accused uitliout 
apecliying which aimmon object tliey retied tii ami were not ashed under s. 303 an> questions for the 
piirposeot ascertaining what tlinr verdict was hasedon that the Judge hid misdirected the jury 

that the verdict ol tin. Jury leaving it iincenam what was the aimmon object which actuated the accused was 

bid In I iw, nnd that tin. conviction must lie set aside and the case re-tired, 21 C.i55/0/loaied in 25 C. 830 and 19 
B. 749, see, however 23 C. 711 ; 30 C. 828 ut p. 830. Hut the omission of o Judge to sute correctly the txnunwn 
object of an unhwful assembly, m a diargeto tlie jury, was said, regard being had to s. 225, not to vitiate the 
trial tf suih omission b id not prejudicctl the accused, 28 C. 276 1 4 C. W, N. 198 and tl C. 101 See also 84 C. 
898 In a trial for rioting, where onlj one a>m>non object vvas alleged in the diarge, the Sessions Judge 
suggested to the jury that the case might not be preasely as the prosecution alleged and, at the same time, 
might not lie what the defence endeavoured lo set up, but a third alrernativc something between die two 
that there wti no rnisdireciion as he left it eiiiirel} open to tlie Jury ns to whether tliey would accept hi* 
suggestion or not and the suggestum was not mconsistem wiilithe pmsecuiion case, 40 0.367. BotJiM**** 
8«> tl B, L, R. 847 vwd It 0,988 were disvini.ui'.hed as tn tlvesc cases viie charge was altered at the eim^ 
tht evseiorthe prosecuilon and a tolall) dlilerent common object was alleged. In ca<es of riot it Is esse>d>' > 
nece’vs.iry to mention whav an unlawful assembly is The Jury might inn be able to distinguish beiwe*” ^ 
collection ol five or more men without a common object and a collection of the same number ofnienwith a 
common objea, 17 Cr L, J. 98 (C.) a 33 In. Ca. 684 

FUNCTIONS OF JURY. 

68. JoFj sole Jed^e ot faeU— T7ic jury must taVe into consideration all the facts alleged 
igainst the accused, and decide whtllicr tlw. view taken by the prosecution which leads to the 
of his guilt ortlicview wliidi is set up onlusbchaH md whldi would make him innocent, commends itsc ‘ 
their judgemem /Vr Cot cii, CJ , 81 W. R.72iitp. 88. Section leaves u entirely to the Jury to dtclde w i 

view of tin fa«s is true Jlie Judgeshonld lua state hisowiiview of important matters of ficis so jiosftivv 

as lo U nv c the jury no lov phulc l» r taking any other view, RalanUI 743 See Notes li and 15 alioie 

63. Qaestfon o( cooient In case of rape meat be determined by the Jery —In cli irglng i jury in a cw'C 
1 f r ipe ihv Judgi should leave the question ot consent to the jury nnd lu t direct tiiem to find liiat the 
wiiseiit ihir 0 coiKldvrablt struggle rendtrs the charge < f rape nugatory 1 W. B *1 
330 (Civ ) nnd Note fO lUni 

•4. Whether potieulon of itelen property it recent enoogb to eeavlct bfor **** 

aixuscd w as charged with dvctiiiy and receiving stolen j mpett), the Sessions Judge diicctcil dit. jury *'* 

iiiidiii,. ol the dacolied article wiili the nccusctl two months oiter thv dacuity ms “so ''/both 

them In convicting the accused if the dacoity itself’ and the Jury returned n verdirt ot gtwty 
charges. /ielJ that this wisaclear m1sdirt.-ctii>a Whether the possesdou ol the 1 

ein ugh to warrant a ctnvlction for the pulmantive nflenev vvas n matter cntfrely the jury !*”. * 
iMi have l>een put to tliem in the ivisitivx w ly which the Judge adopted 26 11 467. hetbe- 

loi dacofiy 01 d receiving stolen [ ropvny tht dnrgt to the Jury did not leave it to them to deo c 
the {wfv. ners were guilty of one or other or the olieiice^ dtarged and did not coninin any direction as o w . ^ 

tl c> Were Mtivfieil that the prisoners knew thatthe |irojicrtf wassiolcnin a daculiy nor a referenc^o ** 

• Him iM-twrrn the dvixhy and the rinding of thr property Ar/rf that ilierc was inl«Hrcctioii W*lf • 
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Accuse 1 uas in possession of stolen pfopert> forfh'c>ears and hesn!dheol;taiiie(l it in i raffle He nas charged 
with hous«.l)rcak!ngVt ah intent to commit theft nnd theft in n building. I xcepting the possession there Has 
xinuslt} no other evidence to connect the accused nith the offence. In clnrging the ]itr} the Judge s direction 
was NotuTlbsi-inding thil it is near1> five >eirs since the enme occurred )ou will decide whether you are 
satisfied wall ll e prisoners explanation of 1 >s possession of stolen projxirtj ' held tint the direction to the jury 
was so defectire and mtsle-iding as t > smouni to a misdirection nnd tint the verdict must !« set aside and 
accused altogether aaiuitted. If the case should b.n\e been left to the jury at all they should have been told to 
consider whether after five j ears a wns rensonable to re«iuire the pnsonerto prove how lie came by the property, 
or whether his explanation not being in itself improbable uigl t nut tobe accepted Weir II, <89 Notes 
18 and 54 above. 

65. Vatnrity of Bndentandlai of an lafAOt aecaied mist b* decided by the Jary —The question 
whether an accused person btlns a child beiweeh 7 and 12 years old, has siifhaent mntunty of understand- 
ing to judge of the nature and consequences of his conduct is a question of fact upon which in cases tried by a 
jury the accusevl is entitled to the verdict of the Jury The omission oI the Sessions Judge to refer the question 
to the jury IS a ground for setting asidethe convictionand for ordering a new trial BaUaUI 7f. 

66 Qaeitloo of Identity of thamb-lnpreeeloa.— The question of the identity of the thumb-impressioiis 

on two or more documents for the purpose of establishing whether the thumb-impressions arc of one and the 
same person is eminently a matter for the jury and not for the Judge, 1 C. L. J S85 a 3 Cr L. J. 311 The jury 
may decline to rely on the evidence of an ex|tert witness unless their own intelligence corroborates the 
reasons guidingtbe witnen-tohis own cundibions, ft C. W It 630 j 

67 Daly of Juy la ao alteraatlTo charge 7er pBrJsry->In an alternative charge for perjury for 

having made two contradictory statements, the jury need not find whicl) of the two contradictory statements i5 
false but it is sufhdent for them to find whether the allegations made in tlie cliarge are proved 31VR.72>- 
13B L.R .S'realso 1«A.33 

68 QeestloB ef grave asd sadden prevoeatlea msit be laid before the Jary —In a case tned by a 

jury where the plea of grave and sudden provocation causing the loss of the power of self control ts raised by 
the accused, it must be submitted tothe jury and their verdict must be taken upon it ilfkilO Itis the duty 
of the Judge in such circumstances as is dearly set forth m this section to explain the distinction between 
murder and culpable homiade not amounting to murder and the jury as the judges of the facts have to 
deode the issue as to suthaent provocation Bataolal 766 Where however grave and sudden provocation 
IS no part of the defence case nor is any direct evidence given at the trial of sudi provocation or of facts from 
which this exception can be legitimately inferred the Judge isquite justifed in excluding inquiry into th^ 
exceptloa In fact it would be an error on his part to lay down law as to a matter which is not legally and 
properly before the jury 19C.W N I93(FA) 16 Cr luh ^1 ^ ^ 

69 Jary mnit dicide upon the weight to be given to m confeMlon. — Where a prisoner charged with 
murder made a statement that he did strike the deceased with a slick, and the Sessions Judge after considering 
the evidence discredited the statement and all the evidence except that of the medical officer and discharged 
the pnsoner not considenngit necessary thit the case should go before a jury held that the Judge had n« 
nght to pronounce his own judgment on the credibility of the evidence and to withdraw the consideration of 
thedue weight to be given to the evidence from thejury whose peculiar provinceit is to come to afinding on 
the evidence ifter they had been duly assisted by the summing^ up of the Judge 16 W R 20 But the absence 
of any evidence lo warrant a commitment is x point of law exclusively within the province of the Judge 
SC W H 60 

70 Jury nuitdecfde upon the ebaraeter or credibility of a witness —When there is not the slightest 

. It.— t. ayorthe other a Judge 

> ■ II 67 at p 68 Itisamis- 

■ • He ought to leave the 

.1 

71 Jary matt decide whether aprevloat coaTlettonls proved ernet.— s. 310. Uftaaa la « Session 

case the Judge toldthejury that certainMIIeged prior convictions against the accused isatoadv^ 

leaving It to them to decide whether they wereprovedornot (I) that it amo (t)tbat 

the misdirection did not affect the conviction of the accused as the question of prfoc gone 
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into only atter the jury returns their \erdict, and (3) that though it affected the question of ^nteiice theCourt 
was not prepared to interfere seeing that the sentences passed were not too se%ere,/10 Cr. L. J. II (K ! 

21W.R.40. 

71-A. It Is for the jarj to decide whether an approver has forfeited his pardon.— Uuder this Code 
^here is no proMsion for withdrawing a pardon to an approver and the only question now is whether the 
pardon has been forfeited See s. 339 and Notes thereunder It is for the jury and not for the Judge to dcade 
whether the pardon was forfeited CL (l)(r)of s 298 refers only to a finding on a question of fact which it b 
necessary to prove to make other evidence admissible. Thequ^tion of forfeiting the pardon was important not 
for the purpose of making other e\idence admissible, but for the purpose of determining whether the trial could 
at all continue as against the approver, 42 C. fiS6. 

XI.— YERDIOT SHOULD BE OBTAINED OHOB FOB ALL AT THE END OF THE TRIAL 

72. Judge ought uet to record a verdict la the middle of a trial. — At a trial before a Sessions Court 
the Judge after having examined five out oi seven witnesses examined by the committing Magistrate and bourd 
over to give their evidence nt the trial, asked the jury whether they wished to hear any more evidence and on 
their stating that they did not believe the ev idence and wished to stop the case, record^ a t erdict of acquitul 
'held, that the procedure oi the Judge was illegal and that no final opinion as to the falsehood or ttisufficiencj of 
the prosecution evidence ought to be arrived at by the Judge or by the jury until the whole of that evidence r 
has been considered, 20 M. 44S It is not open to a Sessions Judge after hearing one witness for 
prosecution to tell a jury that it would not be Safe to convict and that there is no necessi^i to hear anj lunher 
evidence ’ - - « . - . "d 

10 allow tlw • * W - II. 4 • • ' 

feeforCjUip ® 

the jury at 'an, ad C. Weur li, 499. ^ ^ , 

73 Yerdict ihould be obtained euce foe all at the end of the trial and not piecemeal.— There should 
be but one charge to the jury both on 6ie facts and on the points oflaw and a Judge acts ideally In dividm., 
the charge into^two Where, therefore, a Judge in his direction to the jury informed them thrt he would alter 
commenting on the evidence, ask them whether they considered ’that the prisoner had been guiltyo'^ny 

enme or whether he is the unfortunate victim of a most cruel fabrication of raise evidence, and that he vw** 

then explain the law and take their verdict as to what offence the prisoner has been guilty of,” 
procedure adopted by the Judge, was imwanaoted and the conviction was accordingly set aside, Weir IIi 
Jt IS illegal for a Judge to take verdicts in respect of some of the accused and then to hear arguments 'lO 
pharge the jury and take their verdict in respect of otheraccused, 36 H. 385. See s SOI as to the deiuer) o t 
verdict . ^ 

XII.— EFFECT OF MISDIRECTION. 

14. 5« Notes under ss. 423. Ind 537 ’ ' .. i ' 

73. li t* net in all catei of mlidirectloii or prejadlee to the aecuedr tbe High Court 
aside a verdict. — When the Court is satisfied that there has been misdirection the next question is 
the accused is prejudiced thereby It ts not m all cases of misdirection or prejudice to the accused 
High Court will order a new tnaL The quesDon to be determined is not whether upon a proper 
up of the whole evidence a jury might possibly give a different verdict, but whether the 
ot the evidence would require a different vcrdicC II the evidence is such that the High 
haveaffirmed theconviction ifthetnal had been before the Judgeand assessors, it oughtntit 10 
a verdict by a jury, merely because the Judge had not given the proper caution or advice to t e j 
to the weight which the) might properly give to the evidence It would be Improper to '^a » 

- ~ Ifc R. Sup. 

(_ ,w m «ucn 


1 • V ■ i.i r.Aj.iXXib: ..»*.■ *■!. • :■« s’*- 

Court iteld that ordering a re-trial is the only course open to the High Court where a v erdict has been w 

b> misdirection But this view his been In 33 C 711 ; I» B. 749 and 26 

held thilthe High Court could deal with the malterinany oftheways contemplated b> s. 423 

IT C 943 an<lic.l07. If after considering the entire evidence, the Court be of opinion that it could iiol 
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Meu of the case supporta conviction, it uoufd be norse than useless to ordera rc-tnaL SteS W. R.&0at 
p.e9{281!.l|80&822|39C.7S2{7&43)4C. W.K.87l{llC.W.N.m»llCr.(..J.S6,andaIso the case of 
A* , 41 C. 1033 (P.C) If there was no failureoijustice, s. 537 (</) t^'onld cover tlie case, IS A. L.J. 149 
csHCr. IkJ.OSS. £re Notes to s. 423 

76. Effect ef Improper admltalon of evidence.— W here in a tnal by jury evidence has been iiiiproperI> 
admitted, the High Court his a power to inquire into the merits of the case itnder s. 167 of Indian Evidence 
^r/indepcndentlyof s. 423 But die general principle is laid down m 4 C. W. K. 876 and the retrial by jury 
wall be ordered if the misdirection, that is the Wroilglul admission of evidence, hns occasioned a failure of Justice 
Ifthe improperl> admitted evidence was <o trivial that it could not have occasioned a failure of justice, the 
High Court will not order a re-trial, but jirocced under s. 167 of {he Evidence Act, 11 0. L. J. 801 a 14 C. W. H. 
493 cs 11 Cr. L. J. 94. *' tn England where the trial Judge has warned the jury not to act upon the objectionable 
evidence, the Court of Criminil Appeal under the O'tmtnal Appeal 1907, s. 4, may refuse to interfere, if it 
thinks that the jury giving heed to that warding would hive returned the same Verdict [R v Lucas, 1 Cr. Ap. 
Rep. 331, R \ Sloddart (1909) 73 J. P. 343, R \ Norton, (1910) 2 K. B. 496—801, R \ Lcales, (1910) 6 Cr. Ap* 
Rep. 193, R V WUson, (1911) 8 Cr. Ap. Rep. 307J , or when evidence has been admitted inadvertently or 
erroneously, which is Inadmissible but of smitl importance (i? v If'tstcoU, ICr.Ap. Rep.24S,^ v Mullins 
(1910) 5Cr. Ap Rep IS] or most unlikely to have affected the verdict v Solomon, (1909) 3 Cr. Ap. Rep. 80], 
MTien the objecuoiiable evidence has been left for the consfderinon of the Jury without any warning to disregard 
It the Court of Appeal quashed the conviction, if It thinks that the jury may have been influenced by it even 
though without It there was evidence suffiaent to vvirrant a conviction v. Fisker, (1910) 1 K. B. 140] The 
rule can hardly be considered to be settled but it any nte it seems td 'go So far as to substitute ' highly 
improbable’ for impossible ’ in Ldrd Herschells reservation in Afoiin \ Attorney General for N S fW«,(1894) 
A. C. 87 to the effect ’ where it 1$ impossible to suppose thit the evidence improperly admitted cai>have had any 
influence on the verdict of the jury,’ Ihrahtm\ £,18C.W.N.705>al5CF.L.J.338. In-thisjcasetheirLordsbipsoi 

' ' . ' ' • . ' . . . . * • . 1.: i'.ii 

(lUlS) where it was laid down that where evidence has been improperly submitted an appeal will not ue viismisseu 
[s.(l)’of the Criminal Appeal Act, 1907] on the groudd rthat substantial miscamage of. justice has actually 
occurred, unless the Court feels certain that the jury would have come to the same conclusion’ if the evidence 
had been rejected See Notes under s 423 for Indian cases. 

77. The whole of the cate mast be sent back.— Where an accused is tned and convicted at a tnal on 

two connected charges and the High Court find, that the conviction on one charge was obtained by nnsdirec- 
tion and is of opinion that the verdict of the jury on the other diarge was correct, sull the High Court has no 
jurisdiction to uphold the conviction under one charge and order a re-tnal on the other charge The whole of 
the case must be sent back to the jury if the verdict w is obtiined by misdirection, 16 C. W. M. 909 « 18 Cr L. J. 
715. also 22 0 3775 13 P.B. 1904. ' ' ' 

78. Correctness of procedore la jury trial most be Judged by the Code and not by Englhb 
practice. — When the proceedings upon a trnl by Jury in the Mofussil are consistent with a reasonable 
construction of that part of the Procedure Code where such tnal is provided for, the proceedings are good in the 
absence of any distinct ruling to the contrary, .ind ought not to be examined by the hght of English rules of 
procedure, 14 W. R. 89. 

Reurement to con* 300. fn cases tned by jury, after the Judge has finished his charge 

the jury may retire to consider their verdict 

Except with the leave of the Court, no person other than a juror shall speak to, or hold 
any communicabon with, any member of such jury i • 

Motes.— 1, Bamming ap eneotlal tor a valid verdiet— In a case tned by a jury, the Code does 
not contemplate the reception of a verdict from the joy, without their having bad the assistance of a sum* 
jning up by the Sessions Judge, since a careful summing up may often dtange the hasty and superfiaal 
impressions of a jury and the parties are entitled to this senice, RatanJal 288. Notes 2 and S to ss. 297—299 
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2. What papers the Jary may take with them.— There is no provision in the Code as to what papers 
the jur> maj take with’them The N Y Cr Pro C (ss 425 and 426) allows the jurj to take with them any 
paper or article which has been received as evidence m the cause {but only upon the consent of the defend- 
ant and the counsel tor the people) , also the notes of the testimony or other proceedings on the tnal, takeii by 
themsekes or an> ot them but none taken by anj other person .Sif^ also Weir II, 5H 

3 No one shall hold commtmieation.— If a juror falls ill while the jury are enclosed, a medical man nuj 
b> lea\e ot the Court, see and prescribe for him,^ v. Newton, 13 Q. B. 716— 783. If a juror, after the Judge has 
summed up separates himself from his colleagues, and not being under the control of the Court converses Or is 
10 a position to con\erse with other person, it is an iiregulanty which renders the whole proceedings 
abortive, and it i> not necessary to consider whether the irregulanties m fact prejudiced the pnsoner, The only 
course open to the Court is to discharge the jury and commence the proceedings afresh R \ KeUendge, (ISIIJ) 
1 K. B 467 ; 22 C, W. H. 740. On the trial of a prisoner at the assizes, some time after the jury had retired to con. 
sider their verdict, the clerk of assizes went to their room and asked It they had agreed or were likely to agree 
1 he jury then put some questions to him and he answered them and a discussion took place. Later on he 
\ isited the jury again and a further discussion took place Eventually the juiy found tlie pnsoner guilty Ndi, 
that evidence from the jurymen to prove the above facts was inadmissible, but the Court could a« upon a 
report made by the clerk of assizes and that as it wis impossible to say that but for the discussions and die 
advice given by him the lury would have come to a unanimous conclusion, the cotniaion must be quashed, 
R V WtUmoni, 78 J. P. 332 es 30 T. L. R. 199. See alsu Note 6 to s 3Dl 46 C. 307. 


Delivery of verdict 


301. When the jury have considered their verdict tlte foreman sitall 
inform the Judge what is their venlict.or what is the verdict of a majontj 


Netei.— .SV^s 303 for power of Judge to question jury, s 304 for power to amend verdict and ss.30S 
and Silo for acting upon verdict 

i. Bach Jarer mast fe»ih hU own eplnion.— The law requires a jury man to exercise his own discretion 
and to decide on the evidence and not follow blindly the opinion of his fellows, 23 W. B. 8. A jury cannot 
return a verdia on the casting of lots, Hate \ (1725) I8tr. 642. 


2. ‘ Terdiet ’ * meani the coUeetlve opinion of the jary.’— By verdict should be understood the collec 
tive opinion of the jury as a body, arrived at after mutual consultation, and ascertained and announced 

foremm In cases of disagreement among the jury, the individual opinions of members are never intended to 

be disclosed. When several accused were charged with the oNence of noting, eta, the Judge called on each 
member of the jury individually to answer a senes of questions of which he was furnished with a typed copy, 
and the Individual opinion of each member of the jury on each question was recorded, held, that the divergence 
from the procedure laid down m the Code vvas of a serious tnture and opposed to the fundamental principle o 
the scheme of trial by jury, 36 M. 883. 

it -Fftpjw t4 yar.dh'X — Jbw xliAess zjnr firKscol'e wJwcb ifce/iiC,v.are to return thi^ir 

finding and they are at liberty to deliver it in any loan in wbicli they think fit, 14 W.B. 59. Inl3B.439an 1 
B 735, J VRPtNE, J , was of opinion that it w as open to a jury under the Code to deliver ' special ’ verdict w uch 
the Judge IS bound to accept In IS Cr. L. J. 888, tlie Madras High Court has held that it is not open to a y^ 
under the Code to deliver a speoal verdici and that they are bound to deliver a verdict of guilty or not gui ty i 
disapprovetl of the Bombay cases. See Note 7 below 

- ... 

Fonm of ■ 

on tlie whole clu ■ ' 

or more counts 

are tovind by the jury , the legal inleieivce to be derived from them being referred to the Court. Hm**' ‘- 

of England Vol IX, p 371 Archbold, pp 226 — 232 

• 4. Verdict where there are several aecBsed — A question may ^‘nse as to whelh^ a 
the cast as a whole or whether they tried eadi pnsoner personally and it appears dear thatUiey * 

viell amt truly the case as between the Crown and the pnsoner and they are not like the Judge m 

entiru case as a whole Tliey have to give Uieir verdict on the facts as against cadi nvinBevera ^ jj 
when sevt-nl prisoners are Jointly tried It Is open to them to convict one and acquit the others, 

909— t3Cr I..J 719 
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5. Bepa^koey In TcrdleL— ISut If se\era) nreindicled fnrariot andthejury acquit all but tuo, they 

must acquit the two also And If upon an indictment lorn conspiracy, the jury acquit all but one, tliey must 
acquit the one ntso unless It is charged in the indictment lint he conspired with someone not tried U{>on that 
indictment A* v Thomson, IS Q, B. 832 ; R \ Ptummer, (IdOlj 2 K< B. 339. See also 14 A. L. J, 689. i 

‘ The pnnapic uhidi underlies A' t /YMWwcr is tins, that ) ou cannot have contradictory results or 
decisions one set of /acts asonl} one decision can l>e the right one But the repugnancy in the verdictola fury 
in India i» not in itseU sufhaent to justify the quisltiiig ol a conviction and the tei±nicalities which are borrowed 
from die English Law and founded on ideas as to Uie «acrcd clnracter of a verdict by a jury whose findings of 
net are unknow n, cannot be imported so as to glxe sudi a duricter which b) the express provisions of law 
does not nttadi to jury xerdicts m this country, 41 C. 390 ; 41 C. 794. In 41 C. 390 it was argued on die authority 
Ol ^ \ IHummer that where a Judge aajuiUed the accused under s. 399, I P. C, and convicted them under 
s. t 02 , 1 P C, the conviaion was repugaiot and could not stand. It was howexer, found on the facts that 
there was no repugnancy and Ar/d that sudi a doctnne could not be applied to die deasion of a Judge tiyinga 
case w iih the aid of assessors. In ll C. 794, it w as argued that as the case for the prosecution in the previous 
trial was one of conspiracy between two youilis xxliowere then acquitted and the present accused, and that 
cliarge failed, no proceeding ought to be taken against the pre^nt accused though he xv as no party to the 
prex lous tnal 

6. Jory But be aliened (a deliver their verdict la filL— When after returning a \erdict ofguilty,’' 
or not guilty , * the jury wish to state something in addition, It Is xvrong to stop the jury at such a stage of 
the proceedings. It may be the desire of the jury to add a recommendation to mercy or it may so 
happen that b^re the xerdict Is so rea>rded. the foreman of the jury may make some obserxations m 
resjiect o! that xerdict xvhich may show the presiding Judge that the jury haxe not property understood the 
case and that it xxoutd be the duty of the Judge not to record the verdict, butto re-charge the jury’so 
as to lay the case property before them. \\ here on a ulal of cmain accu-^ed on charges of noting (ss, 147 and 
148 1 P C), in connection with ceruin lands, the jury after delixenng a unanimous xerdia of guilty, attempted 
to add some xvords to the efTect * that the lands and oop belong to the accused * and they were stopped by the 
Judge on Uie ground that the verdict was dear and nothing xx as left to be ascertained under 9. 303 , that the 
jury ouglit not to have been stopped, and as the xx ords which the foreman attempted to add w ere very material, 
the accused had been prejudiced and a new trial ordered Tiie jury having regarded the case set up for the 
proaecuuon either as not established or as untrue, it was for them to consider and find whether tlie persons who 
xxere not the aggressors liad or had not exceeded the right of (»rix-ate defence of their property, SO C. 489. 

7. Special rerdiet— Is It upea to a Jsrj to deliver their opioion on the/acts only witheat reternlng « 
verdict of guilty or sot galUy 7— In a trial by jury of sn accused for rape the jury having retired to consider Ih^ir 
\ erdit returned to the Court and announced, through their foreman, that the prisoner “ did the act w ith consent.' 
ThereiipontheSessions Judge required the jury to say xxhether the accused was guilty or not The jury then retired 


and apply the law thereto But that the second verdict could not be sustained, as there xvas nothing 1o show that 
the Judge gate the jury any fresh directions or explained lo them that a hndmg that thexvomanhad consented was 
tantamount to an acxjiuttal, 19 B. 739. Where, instead of the ordinary verdict m the form of guilty ornnt guilty, 
a speaal verdict stating facts found by them is returned by tliejuiy and this specal verdict is ambiguous oc 
defective in regard to matters forming part of the offence, cg , intention, knowledge, common design orabe^ 
ment, it is the duty of the Judge to ascertain its meaning by questioning the jury under this seaion. In dealing 
w ith a specal verdict, the Judge is confined to the facts positively stated m the x'erdia, and cannot of himself, 
supplied by internment or implication any defea in the statement, Ratsalal 710; jrr 30 C. 439. It is open 
to a jury to find a speaal verdict, a string ol fans, as in Reg v» Dudley, 14 Q. B D. 273, to which the Judge 
applies the law The option is theirs, not his, 20 B. 215, xvhere (Rattnjal 710 and 15 B. <32 referred lay 
Cof/fra.»In a case where the accused were diarged with house-breaking by night and with dacoity, the jiuy 
were asked to deliver their verdict and then the foreman said “xve find thxt the accused were present at the 
dacoity, but there is no evidence theyshared the common purpose of those engaged in the dacoity, or were 
assisting in it ’ The Judge infonned the jury that a verdict o! guilty or not guilty ol the offence cha^^d must 
be returned and added, “the quesaonforyou, geniiemen, is whetheryou think they were therein puisuanceof 
the common purpose of those who were engaged in the daedtiy and whether yoathink they had that purpose 
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in assisting in it." After some consultation in the box by Ae jury, the Court said,— I shall direct yon,gentlem«n, 
that on that finding, jour verdict should be not gmiqr The jury expressed a desire to return again for consu:- 
tation and, after doing so, the foreman said that tbeir finding was “ guilty,” as the very presence of the accused 
at the time was suffiaent to justify a finding that they were guilty of dacoity^ The Judge accepted the finding 
and convicted the accused It w as contended that when the foreman said that the accused were present at the 
dacoity but that there was no evidence of a common purpose, the Judge was bound to have recorded a xerdict 
of not guilty and acquitted the accused , held, that the procedure adopted by the Judge was correct and the 
conviction was upheld No doubt according to English Law it is open to the jury to deliver a special verdict 
le.dehver their opimon on the facts leaving it to the Judge to draw the legal inference from the facts found 
but the Code does not recognize any distinction between a “general" verdict and " special” verdict The juo 
are bound to deliver a verdict of not guilty or guilty, 13 Cr. L. J. 636. (H.). 

8. Delivery ofyerdlet by the foreman binds rest of the Jorora— Evidence of indiyldnaljarers at 
how the verdict was arrived at Inadmissible. — ^The assent of all the jorors to a verdict pronounced by 
the forfemSn m the presence and the hearing of the fest, without their express dissent is to be conclusively 
presumed Archhold, p 227 After the verdict, however, has once been pronounced by the jury and accepted 
It IS final as regards its meaning and effect , and no statements by the jurors, whether oh affidavit or on 
ex — ’ 

ley ■ - 

th 

In uus caw the Court was satisfied by the evidence of by-standers that certain of the jurors had not heard ibe 
serdict announced by the foreman, the Court hating deebned torecei'cthe affidavits of the jurors, and alloueda 
i^tnal The Court will not take notice of a letter nritten by a juryman after a tnal to the tnal Judge, v 
C. 0. A.— 11 Cr. Ap. Bep. 100. In 6 P. R. 1913 W. R. 1913» 13 Cr.L. J. 813, a FuU Bench of the Punjab Chid 
Court held that the Courts in British India w ere bound by s. 304 of the Code and could not disturb a t erdict openly 
gi\en in Court Per Rattioan, J,— In every case, however, that 1 have consulted, the Judges have been 8gr«“ 
tlidt affidavits by particular jurors that the verdict announced in Court by the foreman did not represent thei^ 
opinions, or that they were under a misapprehension of law or of fact m not protesting fcethwith against sow 
verdict, have mvanably been rejected on the ground that it would be against public policy to permit jurors, who 
have left the Court, and in all probability discussed the case with outsiders, toendeavoursubsequently to set aside 
a verdict, to which, by their silence, they have impliedly given their consent In my opinion this is a pnnopw 
which in the true interests of administration of justice ought not to be departed from, save only in th® 
tlonal cases above referred to \Ste Note 3 under s. 304 ) In 40 C. 693, the facts were that the juiy rctunieo® 
verdict of guilty on the 7th which the Judge accepted but deterred passing sentence tiU the 9th On 

information wns given to the Judge that the jury had arrived at their verdict by casting lots and theirvenhct 
was vitiated. [Holes (1725) 1 8tp. 843 ] The Judge sentenced the accused and ejfanuned the indivicua 

jurors and referred the matter to the High Court, that the sworn statements of jurors and evidence of adnus- 
sioiis by them, is to the mode in which their verdict was amved at were inadmissible. But the evidence o 
other persons IS admissible [Owens (1805) 1 B. and P. 326,1 « 127 Eng. Rep. 4S9. Straker s 

<7r<i^fl>w,(1839)4H.andW.721? ffufgessv (1843) 8 M. and 0 722,1 »= 134 Eng. Rep. 750 and 

^larphy, (1869) L. R. 2 P. C. App. Cai. 833 rejerred fo"] The evidence in the case was held insufficient to prove 
thit the verdict was amved at by casting lots See also Toj'tor on Evidence, Pbl 1 (10 670, 

(7 edn ), p 604 If the verdict is pronounced and one of the jury is so drunk or otherwise incapable r at ^ 
cannot or does not "issent a conviction m such a case vi ould, it seems, be bad. See exporle Horrti 
72 J. P.3 nnd Notes to s. 300 ‘ 

9, Powert e( jury to retarn a verdict in reepect of an offence not charged.— 

(i) Jury may tgttore graver charges and find accused gmlty of lesser one— A JutT trying iin 
triable b> jury has authority under s. 238, to find as an iiKident to such trial tliat certain facts only ore 
in the trial which faas constitute a minor offence and return a verdict of guilty of sucli offence, thoug ^ 
minor offence be not triable by jury Ses'iions Judge may thereupon record a judgment, convict ng 
accused of such minor offence although he is not charged with and tned for It with the aid of 
a.«essors. JW Biiasiiv \m Avvani.vr J, 26 M. 243. See also S V. R. 41; M B. 313} 18 C. *». 
and a C 189, and Notes to ss 238. It is open to a jury to bnng in a verdict of guilty of abetment of ro 
when the dtarge is for clacuity only, 16 Cr. L. J. 676 (Bar.) 
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(ij) Jttry may return verdtet of atietnpt to ecmmti offence tthen pnnapat offence it charged 
the accused wTiS charged and tried for the ofTetice of rape, it was competent to the jury to bfingfn «^e^dJCt 
that the charge of rape was not pro\ed but that the pnsonCT was guilty of an attempt to cohlmll rape and It is 
o{>en to the Judge to accept the \crdict 13 O. C>299 « tl Cr. L>i.l3l). 5Ves.237 

, • ' - K. 

{xxi) Jury may return verdict tn/Ae atlematne — A jury may under certain arcuiiistiuces return a 
\erdict in the altematne, eg', when it is doubtful under winch of two sections or which part ofthesartle 
section of the Penal Code the offence falls, or the Jury might coiuict on a minor offence, though not specifically 
charged But under all arcumstances, the jury if so inclined to act, should ask. for and obtain the instructions 
ol the Judge, S C. 871 » • C. L. R. 3«9, ^ ^ , 

{tv) Offence charged St Z\\ISXi,power to Jind guilty of s i2S, / P C— It is not open to the jury to bring 
in a verdictof guilty of gncvous hurt when the diarge IS one combined with s. 149, 1 P C, Note 10 to s 238 

302. If the jury are not unanimous, the Judge may require them to* 
Procedure where retire for further consideration After such a period as the Judge corisiders 

jury differ reasonable, the ]ur\ may delixer tlieir \erdict, although they are not 

urutnimous 

Hotu.— 1 Uaanlnoni verdict mut b« received unless cnatrary to law,— It only in a case where d 
jury are not unammous that a Court may require them t^relire lor further consideration. Where the verdict i^ 
unanimous it must be received by the Judge, unlers cuntrary to law, SC. 871 = 6 C.L. R. 849; llCr.L. J.557 (C.) j 
IS Cr. tte J, 676 (Bur.) * 3 L, B. R, 7S. See 1 V, R« 61, In whidi it \vas held, that where a jury is not unanimous 
tile Judge is not bound to summon a new jury 

1-Jk. Section has no application after delivery of verdict— The Judge can ask the jury to retire for 
turther consideration when he ascertains that they are not unammous and before the delivery of their verdict ' 
but cannot do so after the actual delivery of the verdict, 7 L. B, R. 160 ■■ 15 Cr. L. 3. 678.— Whatever may bo 
the individual opinion of the Judge m the matter, if he goes so far as to ask the jury what was the exact majority 
and what was the opinioa ot the majority, he ought to receive that verdict without hesitation, 10 C. 140. The 
Judge may act under a.-S02 when he lias merely ascertained uom the jury in- what proportion they are divided 
aiiditisonly when the nature of the actual finding has been disclosed that the Court is debarred from sending 
the jury back, 7 L. B R. 140 » 16 Cr. L. J 678, , 

2 Jndgehasno power to control the verdict— Where a Sessions Judge reiused to accept the verdict 
ot tile jury xquitting the prisoner on the first count, and finding him guilty on the second required them to 
hnd tile prisoner guilty on the first count Ar/<f, that the Judge had no power lO control the verdict o/ the jury 
III this manner Having left the several charges to jury, it must be presumed that he considered that there 

was evidence in support of each of those diarges, and it was for the jury alone to acquit or convict the pnsoner 
on the several charges, as they thought proper The Judge should have recorded the first finding of the jury 
which lithe verdict in the case and sentenced the pnsoner accordingly, 7 W. R. 22. 

' ii ) 

3 When verdict Is nnanlmoas, reason cannot be asked of Jory,— Questions by a Judge demanding 
the jury s reason for acquitting the accused by an unanimous verdi« without any uncertain sound exceed the 
limits of questioning which the law contemplates, where they were not unanimous, the Judge may further 
direct on matters of law and require them to retire for further consideration, Ratanlal 736 which follows 
15 B 452 and 8 C. 739. There is nothing in the Code whidi empowers a Judge to question the jury as to their 
reasons for an unanimous verdict when there is nothing ambignous in the verdict itself 22 H. L. J. 3S9 = 13 Cr. 

L J 285. See also 36 H. S89 and Note 2 to s. 303 >. J ’ y t 

4. When direction for fnrther deliberation proper.— \Vhen m a murder case the jury returned the 
tallowing verdia — * We have no doubt the prisoner killed Af,"e think ./Vga\e no provocation, butwedo 
not think It murder, because the pnsoner had no object in kilhng him,” the Calcutta High Court held that this 

was clearly not such a verdict as could have been received and the jury were properly directed by the Sessions 

Judge to roco- ^ > •*- - - 1W P.^O. , . . . v- *- - , 

require them • • 

Ol Uw, 6 Bom. I. i’ <* 
w hen there are 


- II ■ II 
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the juiy brinp m . be may direct them to re coBsiderit If their verdict is mjeaninglesb or inconsistent he may 
refuse to accept iL If, howeier, they insist on a general verdict of guilty or riot guilty, the Judge must accept 
It, A* V Meany, (1862) L. and C. 213 ; Halibuty^ Vot AY, p 373 , Archbold, p 234 

. j ^ 

5 Where jury are not clear about the law the Judge bonnd to explain again.— When tlie jury were 
jipparently not able to follow the summing up of the Judge as regards the law bearing on the charges, held it 
vias clearly the duty of the Judge when he was told that they did not understand the law in the matter to 
explain to them again, 1911 M. W. N. 190. See also 6 Bom. h. R. 253 and Note 39 at p. 800 


Verdict to be given 
on each charge. 

Judge may question 
jury 


303. (1) Unless othenvise ordered by the Court, the jury shill return 
a verdict on all the charges on which the accused is tried, and the Judge may 
ask them such questions as arc necessary to ascertain what their verdict is 


Questions and an 
sw ers to be recorded 


(2) Such questions and the answers to them shall be recorded 


Notes. — 1. Questions may be put only when verdict Is Incomplete or ambiguous in order to ascerCsIn 
what the verdict really is —The law does not prescribe any specific form in which the jury ought to return 
their finding, and they are at liberty to deliver it in any form which they thmh fit And if that finding is not 

exhaustive as to the facts in issue which go to mate the charge or charges, it is competent to the Judge, and 

16, indeed, his duty, to put such questions to them as shall elicit a complete finding, 14 W. R. 59«8 B. L R. SW 
"It IS only when it is necessary in order to ascertain what the verdict of the jury really is, that the 
Judge IS justified in putting questions to the jury Unless a necessity of this kind truly exists the questions 
are not justified in law No doubt tlie Legislature thought that it would be very dangerous to gne 
Sessions Court the power of cross^xamming the jury atter they had delivered their final verdict with a view 
to show that the conclusions at which they had amied were not logical orwere inconsistent, or in order to 
provide materials upon whidi the Judge might be enabled afterwards to dispute the finality of the verdict 
But tn this instance it does appear from the answers which the foreman returned upon being asked to give the 
verdict of the Jury on the first charge, tliat there wis at the time some lurking uncertainty in the minds of the 
jury themselves as regards their % erdict , and we think that this uncertainty m their minds made itself apparent 
to the Judge, and that therefore, on the whole, the questions which were put by him were nghtly put within the 
discretion vested in him by this sectioa ’ /Vf Phear, J , in 21 W. R. 1. See20W,R.60. Where the verdict 
as ambiguous, it is the duty of the Sessions judge to ascertain what the jury meant its verdict to be and this 
section empowers a Judge to ask such questions as are necessary for such purpose. Thus, where m the trial 
of three persons, the jury returned a verdict of "not guilty ’ in respect of two and added that the third accused 
was ‘ A'ain Doiht ' (a little or less guilty) it was held, that the Sessions Judge should have refused to accept 
sudi a verdict and should have required the jury to give a proper verdict by means of questions put 
to them, 7 C. W. N. 133. Where the jury returned a verdia of * guilty but not volunlanly* on a tnal 

s. 326 and the Judge without further questioning the jury accepted the verdict as one of and convicted 

■the pnsoner under s 333, held by the Full Bench, that the verdict was m effe« one of " not guilty ’ and the 
Judge was wrong without further questioning the jury in treating it as a \ erdict of •• guilty,” 12 C. W. N. 530 = 
7 Cr. L. J. 383. It has been repeatedly laid dow n that the Judge is only entitled to question the jury as to tlieir 
verdict when it is ambiguous or incomplete, 36 H. 535. 

2. YThere verdict clear and fall. Judge bound to record without questioning —Where the verdict 

although perhaps erroneous is not ambiguous, it is the duty of the Judge to record it without further ciuestion, 

B C.53cs 11 C. L. R. 169 { 20 M, 469. It is the duty of the Judge simply to accept the verdict without any question, 

jar ■ ; 6. 1 J- * ■ • ' 

J.?*:. '• < :■ I I ; 
b ■ ' ■ 

to • ■ ■ 

the jury niter it has delivered its verdict with a view to bnng on record the points on which his opinion is a| 
vanance vviih the Jury RatauUl 442} IB B. 432} 14 B. 116 and 20 B. 216 also8 a 739 } 6 Bom. L.R.2S8 a"' 
881} 12 B. 783} 28 B. 412; 29 M 91} 80 H 469 } 36 II.583 | 22M. L. J 335 — 13 Cr. L. J. 28 8 } 7 L. B. R. IW — 
13 Cf L. j. 673 and Note I Ij 
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3. BeAiona for Tcrdlct CAnnot b« aikcd —A Judge oiiklit not to put an> questions to any of the jury »-■ 

to hts reasons for the N’erdia he has given 20 W> R« 50} S C.53 « 11 C« L. R 169 contra seeiC.^R 275, where 
pKissFr J , JicU that the law did not prevent the Judge irom questioning the jury as to the grounds on which 
they iMSed theif \*erdict A Judge is not entitled to ask the Jury their reasons for the lerdict He is not entitled 
to put questions to them to show that the conclusions at which they amved were not logical or consistent 
Though he is entitled under certain arcumstsnees to refer the case to the High Court for decision he cannot 
put am question to the jury or come to a oonclnsion upon the case himself Any ambiguity in the \ erdict is the 
only justification ior any question by the Judge. It is true that it may be of \?Ty great assistance to a Judge to 
know the reasons for the verdict of the jury to make up his own mind whether it is necessary to differ from the 
juryornot But the jurors would not generally lie abletostate their reasons \er> clearly 30 H /ol/owcd ii 
Cr L. J 586 (M.). The Code does not empower a Judge to question the jury as to their reasons for an unanimous 
\erdict where there IS nothing ambiguous in the \erdtct Itself 22 H Xm J 355 b 13 Cr L J 285 Itisasenous 
irregulanty opposed to the fundamental pnnciple ind scheme of trial by jury if a Judge puts questions to each 
ot the jurors and records their opinions 36 U 583 \ Judge ought not to treat them as assessors. See Note f 

to s. 302 and 20 W R 73. See however 36 C 629, 29 W 91andlBC.L J 522, 11 L W 561} 43 H 74| 

3 A Jodge not to make ralnate loqolfles to learn the nature of the majority of Jury —Although this 
section empowers a Judge to ask the jury such (|uestions as are necessary to ascertain what their \ erdict iS 
It was ne%er contemplated that on ascertaining that the jury are not unanimous the Judge should make minute 
inqulnes to learn the nature of the majonty and ps opinion so that he should have the opportunity of accepting 
or refusing that opinion as a \ erdict according as It coincides with his own opinion ornoL Whateier may be 
the opinion of the Judge if he goes so far as to ask the jury what the evact majority is and what the opinion of 
that majonty is he ought to receiie that \erdict xvathout hesitation 10 C. 140 b> IS C. L. R. 359 

4. Where verdict It vagee or amblgaoot, proper cenrto U to qneitloB the Jnry and not to aik theiP 
to retire fer farther coaelderatloa.— In 3 L B R 75 s 3 Cr t J 1, the jury retunied an ambiguous verdict 
and the Judge instead of proceeding under this section by questioning asked them to retire for further 
consideration. The conviction and sentence based on the second verdict was Ae/d altogether illegal See aUO 
41.L.J ttS^iCr L.3 357 and Note 4 to & 302. But where the i erdict is vagueor uncertain in its mtaaiug 
•or efTect, the proper course is for the Judge to ask the jury such questions as may be necessary to ascertain what 
their verdict really means. Thus c^„ where the verdict is g-ui/iV a/ culpable Aontetdt not at otnttng la 
murder as the punishment for that oSence vanes with regard to the Intention or knowledge with w1 ich the act 
of causing death was committed the Judge should ask such questions as would enable him to ascertain tho 
exact nature of that offence found to have been committed II he does not do so the verdict of the Jury mustbtf 
-taken to have found that the lesser form of the offence has been committed 6 B !<. R. Appz. LXXXTI stf 
12 W Ih 35 , 20 B. 215 The jury when questioned lor this purpose can no longer return a verdict of guilty of 
murder If they return such a verdict the Judge must simply treat it as a verdict under the first part of s 304 

I P C Ratanlal 982. 

8 Jary shoold be asked to retarn verdict on each one of the heads of charge.— In a trial by jury th^ 
Sessions Judge ought to call on the jury to return a verdia on each one of the heads of charge If the tnal iS 
for murder of tw 0 persons and the jury return a verdict of guilty the Sessions Judge ought to ascertain whether 
the verdict relates to the killing of one ortheother orljoth Ratanlal 746 It is inexpedient to put a senes of 
questions to the jury unless when called on for their verd ct on different heads of charge they find themselves in 
difficulties which have to be resolved in that way Ratanlal 289 Where the jury convicted an accused on the 
second head of the charge and acquitted him on the first and the Judge required them to re-consider the verdia 
It was held he was bound to receive the verdia 7 W R 22. 

6 When charges are in the alternative the Jnry may be asked t» ascertain the exact nature of the 
-verdleC— Where a case depends on inferences to be drawn from two or three facts neither pnnaple nor statute 
-forbids the Sessions Judge from asking the jury to state a plain concise finding on those facts 15 B 452. But 
where the Sessions Judge m a case of noting with deadly weapons considered that probably the common objea 


scaion any question for the purpose of ascertaining what iheir verdia w-as based upon it was held that 
the Judge misdifeaed the jury and the verdia leaving it oncenam w hat was the common objea of the accused 
was bad and that the convlaion must be set aside 2i C. 935 \ 
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7< When jory finds prevocatloo, Jnd^e sheald ueertftln Its fiatare —In a trial for murder, the 
%erdict refumeS by the jury was E:uih> of murder under gra\e and ‘Sudden provocation ’ Ori being told bv the 
Judge lliat their duty, alter considering the question of pro\ocatton, was to acquit or convict ot the chargtf of 
murder alone, the jury retired and brought in a verdict of “ not guilty , ” held, that the first verdict was a verdict 
of murder, as the provocation does not reduce the offence to culpable homiade unless it destroj's the po^cr 
of sell control, a fact which the \ erdict di d not find. Whether in the opinion of the jur> there was, by reasoO ® 
provocation destruction of the power of self<ontrol, could have been ascertained by the Judge b> questiontns 
them under this section, 20 B. 215. Also the direction gi\en to the jurj after the first \ erdict to return a I’erd'Ct 
ol “ guilt> or *' not guilty ” was clearlj wrong as the case fell under s 238 and although the charge was cff 
under s 302, 1 P C, the jury had a right to bring in a verdict under s 304, 1 P C , if there was grax-e and snddc" 
pro\ ocation, so as to depri\ e the prisoner of the power of self-control, 5C.B71cs6C. L R. 349 { 20 C. 483. 5^* 
also the remarks of Sargent, C J , in 8 B. 200 and 3 C. i89. 

8. Qaeitioas pat and answer* elicited to be recorded la exact words — The questions put to the jiiO 
and the answ ers given must be recorded in exact language used and not merelj their substance, 8 C. 739 
also 1911 H. W. N. 190 » 9 U. L. T. 34S » 12 Cr. L. J. 140 

9. Effect ot not noticing verdict on some of the chargee.— Where an indictment contains tuo coui’^ 

lor misdemeanour to which the defendant pleads “not guilt>,’ and the finding of the jury is guilt) onthesecoAQ 
count (without notiang the first) whereupon judgment is passed, such judgment is not affected by reason of 
finding being entered on the first count, for each count is a separate indictment on which a separate judgment 
canbeentered Arehbold.'pp 234 and 235 where v i?,5B.and 8 635 = 33 L. J. (MC.) 197 is 

to See $ 403 and ef 41 C. 1072. 

10 When verdict is given on the major charge with which the Jndge agrees, verdict on the le«^' 
charge oaght not to be taken — Where the cJiarges were udder ss' 302 301 and 32S, T P C*, and on the juff 
bringing in a verdict of guilty under s. 302 b> a mSjonty of 8 to 1, the Judge accepted the same, sentenced th* 
accused and did not take the verdict of the jury on ^e other counts It was contended that as the jurj returned 
a majority verdict only on the charge under s 302, it was incumbement on the Judge to take their verdict ^*1^*** 
charge under s 304 Held, that there was no error II the Judge agrees with the opinion of the 
of the JUT), he must give judgment in accordance with such opinion. On a verdict of murder bein? 
given It IS cenainl) not competent to the Court to take any verdict on the lesser charge of culpable hotniad* 

It would not only be superfluous, but impossible, 19 C W. N. 653 a 16 Cr. h, 3. 561> 

304, When, bj aoadent or mistake, a wrong \erdict is delivered, 
Amending verdict, jury may, before or immediately after it is recorded, amend the verdict, and 
It shall stand as ultimately amended 

Notes.— L When verdict Is not delivered by accident or mistake, Jury not entitled to amend It.-^ 
A Judge asked a jury as to their reasons lor a verdict whndi was unanimous and unambiguous and i" 
consequence two olftie juiy were^e6 to say ttiat they tiah been mi sled by the notes oItheiotemawasv&i»w-® 
of the evidence and that the) would like to reconsider the case with the result that the Jury unanimous! 
brought a verdict exacti) opposite to the first, held that this was not a case in which it could be said that 
verdict was delivered b) accident or mistake and the High Court set aside all the proceedings taken on dehvc 
o! the jury’s first verdict and directed the Sessions Judge to try tliat case from that point m accordance wit^ 
law, 22 U. L. J. 335i= 13 Cr. L. J. 285. Accused vias tried by jury before a Court of Session 
under s 302, I P C The jury by a majonty returned a verdict of guilty under s. 304, ^ . j 

Sessions Judge thereupon asked the Jury to consider for the purposes of the latter section whether they 
tliat accused had intended to cause the death of the deceased The jury retired, and on returning informe 

Judge that they wished to alter their verdict as they were unanimously of opinion that accused was gui 

murder The Judge recorded this verdict and sentenced accused to tranportation for ]ile,held, treating^^^ 
second verdia merely as a reply to the point which the jury had been asked to reconsider, vis , ibat 
an intention to cause death (1) that the offence proved fell under Uie first clause of s. 304 and not under s. -< 

L P C, and the sentence was altered to one of transportation for ten years, Ar/d, further (2) that I e 

verdict could not stand, as all that the Judge had wished the Jury to consider was, which of the two vs 

offences under s. 304 1 P C., the mayiritj of the jury had tound the accused guilty of and they had, 
iM power to reconsider the whole case, and bring in an unanimous verdict of guilty of murder, an erm 
verdict not Iwving been delivered by acadeiit or mistake sudi ns will entitle them lo amend it under 
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s«tion -iml Ihc Jodge not hnvtng them to reo>n>i<icr their first \crdict under s fTO 2 RaUnUI 

9S2 30 C. 485 

2. Se3ti«nd»ei not applr where Jar; deliver wrong verdict owing to « inUuiiderfUodlagof law — 
Tins seaion obviously contemplate^ cases « here the \erdja delivered is not in iccofdmce with what was really 
{mended b> tbc jury and does not apptj to a case where the ](ir> owing to a misunderstanding of the hw arrive 
at a wrong conclusion, but tlierc is no accident or mistiLc In the deluery of the verdict The accused were 
tned before a jury on a charge under s, I f C the jurj returned an uiwninious verdictol votgutUy The 
Judge thereupon questioned the jurj as to their reasons and the jury answered that the accused had not actually 
been caught in the actof coming Ihejudgethen eajdatned the liw under s. 232 I P C and asked them to 
reconsider their verdict Upon tins. IIil lurj rcturnul an unanimous verdict « f^tfJ/6' and tJie Judge accepting 
llie verdict, sentenced the accused held that this section did not appl) and s 303 limited llie powers of the 
Judge to ask questions and hence die procedure adopted was irregular If the jurj returned a verdict owing 
to a misapprehension of law it can be corrected only ti> the Judge disagreeing with the jury and referring the 
case to the High Court under s. 307 23 B 413, wiarc 6 Bern L. R 253 , 19 B 735 , 31 W R. 1 are /oUoiaed. 

3. The power of smeadmeat most b« cx«rc{sed before or imuedlately after verdiet Is recorded.-. 
According to English practice the jury nuj before the verdict is recorded (or even promptly *»fter th^; verdict 
IS recorded R v Parkin 1 Hood 43J rectify their verdict and it will stand ultimate!) as amended. This may 
be done even after the defendant has been discharged out of the dock (in pursuance ot a supposed verdict of 
acquittal) if itis done beforethe jury haveleft the boK A" V VoddrniW^i (HC.) 7 a6 Coz C.C.il2ti Archbold, 
p 2:M In A* V Waoler, 18 R.R. 493s3 Surk, til, it vvasj>roved to the salisfac ion of tlie Court iiy extrinsic evi 
dence ,aar affidavits ©(bystanders that all the jurors, hid not heard the announcement of the verdict by the foreman 
and that some of the jurors did not concur in the verdict and the Court thereupon ordered a re-Uial by a different 
jury On the Judge being informed by the foreman that the jury vvere agreed ujon theif verdict which was one 
of acquittal on both the charges and ihereujion verdict was recorded and the accused was discharged from 
custody From information received some ^ys afterwards the trying Judge was led to believe that as a matter 
of fact, the jurors were pot agreed as regards the verdict The Judge sent for the foreman, eaammed him on 
oath and discovered tlut the verdict on the second coimt wasreaily a verdict of the majority o/ Jurprs and tvss 


those in ^ V WooUr Junsdiction in criminal cases is not to be sssumed ind in regard to matter for winch 

Legislature has made express provision it ceriiinK must not l« assumed in excess of the jurisdiction so 
conferred 6 P R. 1913 (F B.) a 9 P W R. 13 13 Cr L J 813 The section provides For an amendment of a 

wronj, verdict delivered by accidemor mistake Init dearly o ntempHtes that suchaverdict is amended only 
before or twmtdiaUly aflerxws recorded mother words before the jurors have left the Court and while they 
•ue still under the observance of the presiding Judge And the reason for this restriction is obvloui for once 
tlie jurors have left the Court they afcliaole to outside ii fluences mid it would l>e In ihehighest degree dang^ 
ous thereafter to accept statements to motfity the verdict 

SecUoa 304 does not apply to a second verdi t after bearing farther evidence.— In a jury trial all the 
evidence on both the sides must be considered before the case can be submitted to the jury and once a verdict 
has been delivered there is no power in the tnal Court or in the jury to reconsider that verdict except under 
s.d04 Thesccond verdict is therefore a nullity indlhe judgment bisedfupon it is with ut jiirisdiaion and 
%oid verdict of jury once given is final 4 Lah. 333 


305, (1) When in a cast tned before a High Court the jury are 
\erdict in High unanimous m their opinion or when as many ns six are of one onmion and 
Court when to prevail i 

the Judge agrees with them tht judge shall give judgment m accordance 
with such opinion 

(2) When in any such case the jurv are sabsfi-d that thev will not be unanimous, but six 
ot them are of one opimon the foreman shall so inform the Judge , 

Discharge of jury in (3) If the Jti3gcdisagrces with tht majontv he shall it once aischarge 

ther cases. the jury 
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•1 f (4) If there are not so many as si^c who agree m opinion the Judge^hall after the lapse 
of such time as he thmhs reasonable discharge the jury 

Tfoleii.— 1. ¥erdlet obtkiaed'bj dureBS — in V jHerce, 2S Iticti 4i2, the jury aft^ being oiit for 
one di> sent word to the Judge that they could not agree. The Judge sent back word that he did not beiic\e 
It yet and added the s iggestion that they had better agree that night as he Was going aaay and 
should not be back until the second day after and they might not get di«charged until he returned. The 
verdict was returned withm an hour afterwards AetJ that it must be set aside as obtained by duress. The 
Court said Jury trials can never be safe unless the verdict is made as far as possible on the unbiassed and 
free conclusion of every juror Every 'attempt to drive men into an agreement which they would not have 
reached freely is a perversion of justice It may be discretionary with the trial Judge to keep a jury out until he 
IS satisfied an honest and free agreement is not to be expected. Bi t there is no legal propriety in keeping the 
jury confined unreasonablj after they have come to an agreement and a verdict obtained by the suggestion ol 
such an alternative is a verdict obtained by what it would be hard to distinguish from duress. It may be that 
the Court is not bound to be present continually on the chance of an agreement but any unusual and pro- 
longed delay is not to be favoured without giving an opportunity to find a sealed verdict This error however 
innocently committed as we are bound to suppose it was must nevertheless in our opinion "be held f tal to 
thg verdict 

2. Wbea Jary divided In the proportion of aix to three, Jndge boand to asertain verdict before d» 
charging them — Where m a trial at the High Court Sessions the jury were divided in the propditioo ol six to 
three and the presiding Judge without ascertaining what the verdict of the majority was discharged the jurj 
and ordered a re*tnal and on the re-trial coming on before a different Judge and Jury, objection was taken to 
the competency of the tnbnnal to re<ry the case on the ground that the juo m the first Inal were improperlj 
discharged and it could not be said the presiding Judge at the first trial agreed or disagreed with the verditt ol 
the inajonty be not having ascertained what that verdict was he/d the Court as composed of the Judge and 
Jury at fte first tnal has legal seisin of the case and no other Coun could try the case. The point bad not W be 
decided expressly as the Advocate General entered a N<f//e prosequt 8 C. W N 48 also 8 Ck w 1* 
481 indT&V H 31 


3. Recording evidence after vecdlot illegal —Feeling doubt as to the correctness of a jurys verdet 
of guilty the Sessions Judge {xi^tponed passing sentence and thereafter examined certain witnesses lit the 
abseuce of the jury and the prisoner and then agreeing with the verdict convicted and sentenced the accused 
Held that in a j iry tr 'll the Judge had no jurisdiction to examine witnes es liter the Jury hid been di’* 
charged and in the absence of the accused 7 Bom L R 979 — 3 Cr L J 42. 

4. ItUImproper for a JadgetoobtalaTerdlctprematnrely aoddUebarge the jary becduse ha disa^ec' 
with the verdict— Alter the ev idence for the prosecution had been given and the accused s statements read the 
Judge thinking the jury would not be likely to convict upon the evidence already given asked the j ir> u *hej 
wished to hear the defence evidence The jury misunderstanding the question replied that they found cePa ' 

accused guilty and the others not guilty and the Judge thereupon dismissed the jury and tned the casx 

ignin with a fresh jury Held that the action of the Judge in re-commenang the tnal with the aid of a fresh 

jury was not authorized by law and that the proper course was for the judge to have explained to the jury tliv: 

they misunderstood the purport of the question and to have directed them that it was their duty to hear the 
defence before making up their minds th-vt the accused was guilty Weir II, 497 

V diet n Court 306 . (1) ^MIen in a case tned belon. the Court of Session the Jud^,e 

of S« 5 mn 'wheif^to does not think it necessary to express disaj,iecment with the verdict of tl c 
prevail- jurors or ol a majonty of the jurors he shall give judgment accordingly 

(2) II the accused is acquitted the Judge shall record iy,dgment of acquittal H ihe 
accused is convicted the Judge shall* unlc<*s be proceeds m accordiiice with the provHon^ o 
section 562 pass s ntenev. on him accord ng to la» 

Rotes— 1 Upon verdict of guilty, adeqnate eentence wnit be poBsed —Upon a verdict f>i 
the duty of the Judge to |>ass a sentence adequate to the offence of which the priboners stand eonvictc 
ing a nominal sentence on account of his disagreement with the venlict woni I amount to uMirpition o 
functions of the Jury —AA k/ 7/ C pro Hlh Nnvember 1066 (3 W R.Cr Let. 16 J ^ 

Tb. w nl. .n 1 In Ih. rt.a CoiBiK.. v.r. liM I.-! fcr Irt XVTI of 
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2. TheSesMOns jiidccshoiild stite whetlujT he agw®^ '‘Ul' llie %erdict of the jury 13 W 

R.4B 

* 3. SewfOBi Jadje Bot competCBt to refer t6 Kt^ Conrt after onee aeceptln^ the verdisL^^ Where the 

verdict of the jur) is once iccepted and the case is postponed it is not open to the Sessions Judge to recon 
eider his order and refer Uic case to the High Court under s. 307 He is hound to pis* sentence 4 C. H 6S3. 

4. Oa acquittal, aeented to be released tmnsedlately —If the prisoner is acquitted, no uamnt or 
Tcleaseor intimation to the jilt aiithontj is neccssirj The prisoner Is entitled to he discharged from custody 
immediately on judgment of acquittal being pronounced and If there is no further charge pending against him 
"his further detention is illegal It is for the jail authorities In whojt. custody the prisoner was until the trial 
was concluded to satisfy themselves ol the result ol the trial and no formal is-arrent of release need l>e sent by 
the Court to theSupenntendent o! jail SM If C B Appa XI 

307. O) H m inj such case the Judge disagrees with the t erdict of the jurors or of a 
majontj of the jurors on nil or any of the charges on w hich *' ‘ any accused 

Procedure where person has been tned and is dearly of opinion tint tt is^'nccessirv for the 
•Sessions judge dis- ‘ •? 

agrees «ith verdict ends of justice to submit the t cas" in n_»p»ct oi such accus'^l p“r»on to the 
High Court he shall submit the cisc accordmglj recording the grounds of 
bis opinion and when the tcrdict is one of acquittal stating tin oleine which h'‘ coisidersto have 
been committed J ‘ and m such case if the accused is further charged under the prot istons of s “JIO 
shall proceed to trj him on such charge a'* if such xerdict had been one of coneicbon ’ 

(2) Wheneaer the Judge submiU a case under thi> section he shall not record judgment 
of acquittal or of conviction on any of the charges on which ^ such accused has been tried but he 
ina> either remand ^ such acaised to custodt or admit him to bail 

(S) In dealing with the case so submitted the High Court may e'cercisc an} of the 
powers which n may exercise on an appeal and subject thereto it shall after considering the enure 
ciidence and after ginng due waght to the opinions of the Sessions Judge ind the jur) acquit or 
convict ^ such accused of anj offence of which the jury could ha\ e convicted him upon the ^arge 
framed and placetl before it, and if it convicts him may pa»s such sentence as might have been 
passed by the Court of Session 

Note*.— 1. Thewords anv accused person hax’ebeensubslituted forthe words * theaccused anJtiie 
words in respect ol such accused person Iiave been added. The reasons given for this amendment are ‘this 
amendment presenbes that when a Judge accepts the s-erdict of the jury m respect of some of the accused but 
not of others he need only refer the case of the litter to the High Court, StaUmentof Objects and Reasons 19f4 

The \*ords beginning with and insudicase had been one of conviction have been newly added. 

We think however that a further amendment is required in s. 307 to provide for the case of a person who is also 
charged with a previous conviction under s 310 It se'ms obvious diat if the Judge disagrees with the verdict 
of the jury and submits the case to the High Court it Is desirable that the record should be complete We 
propose therefore to insert it the end ois 307(I)i proiision for the trial of the further charge under section 
310 ReportSel Com 1916 

POWERS OF SESSIONS JUDGE 

1 Yfhen Ttfesence may be made — \%hen a judge diBers from the unammousserdict of a Jury given m 
accordanw with law die only procedure open to him to follow is that laid down bj this secUoo 3 C 871 = $ C. 
L R. 349 The disagreement may be on matters of fact as well as on matters of law, 11 B. L. R, 14 

(i) Jl7ien the Judge tki iks that the verdict ts notsipjarted by evidence —The discretionary jKiwer to 
Tefi-r cases conferred on Sessio IS Judges b) thisseetton should ilvays le eeercised when the Judge thinks 
that the verdict is not supiwrted by the evidence It Is the only way in which the miscarriage of justice by a 
j>er\er>e verdict of 1 jury can be remedieil b> the High Court It should l>e home in mind that there is no 
appeal (10 C. 1029) on the facts not even m cases of acquittal i id the resilt of his tailing to refer the oivc i< 
that pnsoners are convictwi on evidence i> to tbcsuffiaencj ot which he 1* doubtful 13 If 341 ^ 

T7 ~ 


* Tiv* vorxli Id InTprtrd eummx fulitt tnud r>,rtb« word* ^|li«aeeiu«d br id XV It nt I* 3 
t Tbo Word* la iurtriKl rorsmai Incortod br Art XTIIIaf I* a 
TIu* word* o inrntod roo'D** w.rotddfd br 

I Tb« worM (ueb accused wrr* inserted for lb* words th* sensed br Upd. 
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“ hO When (he verdict ts erroneous otinng o/ /att’—H the Judge believes lhal Uie 

jury his returned an erroneous verdict Owing to misapprehension of law, the mistake can be corrected onlj b) 
the Judge disagreeing with the jury and reiemng the case to the High Court under this section, aa B. lU \ 2J H 
L. a . 339 IS Cr. U 3 . 233. 

‘ («0 When the Judge is ‘ clearly of opinion ’ that he should refer for the ends of justice —Where a 

Sessions Judge made a reference on the ground that tlieauostion involvpH «f.c ‘ ‘ ’ 


.j i, j lu uu » b. u. h. hti. And a reterence under this section shouM be 
mide only when the Judge is clearly of opinion that he should do so for ends of justice, 23 C. 535. The disagree- 
ment referred to m this section must be such a complete dissentas to lead the Judge to consider it necessari for 
the ends of justice to submit the case to the High Court, 2 B. VAtfoUowed m 20 B. 2l5t 23 C. N, 747, 

3. Beference should be made only when the verdlet of the Jory la manifestly wrong and not in every 
ease of donht nor in every case in which a view different /com that of the Jary cen be entertaiped —In a case 
where the evidence against the accused was miiol} of a circiimstantfal character, the jury acquitted the accused 
but the Sessions Judge disagreeing with the verdict referred the case to the High Court The High Court in 
rejecting the reference rcmarVied that not in every case of doubt, nor tn e\ ety case in which a view different 
from that of a jury can be entertained on the evidence, th«it a reference under this section is to be made to 
the High Court, but the verdict of the jury sliould be mamtestly wrong before such reference >s made The 
rule in cases where evidence is circumstantial js, that the facts found should be mconsisitent on a reasonable 
hypothesis with the innocence of the accused before a conviction is pronounced, 41 C. 621 5 26 Bom. t. B 610 

3- A. When reference Aaght not to be made.— (t) After oeccpting wrdicf— Where, alter the dehveo 
ot the verdict by the Jury, the Sessions Judge recorded, •* J see no reason for not accepting the verdict,’ but 
subsequently on reconsideration, he referred the case to the High Court , held, that it is not open to him to 
reconsider hvs order any more thnn it would be for the juo to reconsider their verdict once given and 
recorded The temis of s 369 preclude him from reconsidering his judgment, which was that he accepted the 
verdict, 4 C. W. «. 483. When a Sessions Judge thus acts under this section without Junsdietiou the High Court 
hx** no power to act and corsider the merits 01 the case on the evidence Ibid ef 41 C. 662 

(«) Where on /its own showing m his charge to the jury, the proseeution evidence ts open to doaiU’- 
Where on bis own showing m his dnrge to the jury the evidence 1 $ so open to ho&ijje criticism as to just“> 
tile jury m regarding it viith suspicion the Sessions Judge does not c\ercise a proper discretion m referring »e 
case under this section 7 C.W. H. 133, but ic; 9 C. L i. 432. In the latter case it was, however, held *hat 
not improper for a Judge to refer a case to Uie High Court merely because there 13 a weak link m the evidence 
tor the pTv-secutioD to which he drew the attention of the jury and asked them to favour and consider before 
returning their verdict ; 

(jii) Because the High Court had upon the same evidence convicted eertaui other persons man^^r 
ciise —Again, where a Sessions judge not accepting a verdict of “ not guilty ' referred the case to the 

Court, betause the High Court had upon the same evidence convicted certain other persons tried m anoin 

rase Held, that that fact was no jusuficauon for referring this case to the High Court, unless the Judge 
considered the evidence against present accused reliable, independeuilji of the result 01 the other tnaL 
reference was accordingly returned with the direction “that he must appreciate the evidence anti 
his own conclusions and it is only if he disagrees with the verdict of the jury that a reference should be mi « 
to the High Court, 6 Bom. L. R, 599. 

4. The 3adg« who mahes the reference roast bo the one who held the trial and not his *“*'^**5'^ 

A reterence under this section ts not invalid in consequence of ns having been made by nn othcer vv 0 ' 
heUI the trial, but w ho at the time f the reference had ceased to be a Judge In fact the Judge who may « 

a reference under this section must be one who held the tnal and hevrd the evidence and not the n 
who succeeds him as Judg**, 2 C, L J, 48 a 3 Cr. !<. J. 338. 

3 PoIoU to b« noted wh«a making reference. — A Sessions Judge ought to record distinctly wliedw 
li.- igrees Vkiiti the jury or not. 7 W. R. 8. . 

(«) The Judge should ask the jury for spenfic Jindtags on the partiaUar Jacts on which he 

n'/urj.— V^’hctc iht Jury are ummmous In iScir- verdict of not gulUy, the Judge should nsV. lor specific rm 

on the particular Jvfi% on vthidi he Idnisclf relics ThH would enable the High Court to j 

purtlcuUr grounds on whicli Uit Jury irrocceded. and it will then onlj be necessary .to consider the proprie 7 
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those ^unds Wtir Il| 83S* A bare verdict o( * not guilty may be as consistent with a belief of great part of 
the evidence for the prosecution as with a total disbebef of e\eiy part of it II C. 131 ; 10 Cr h.3 537 (Bar ) and 
see Notes to s. 303 OS to the power of questioning the Jury 

(if) There shoitld be no delay— \n cases in whidithe SeSisions Judge has disagreed with the verdict 
ot the jury no delay sliould be permitted to occur in the submission of the records with the Sessions Judges 
letter of reference It is open to the Government Plevder and to the pleader for the accused to make notes of 
die evidence as the case proceeds U^UktHS 115 

(in') Judge should state hts opinton on the etndenee wtth hts retsons — It should clearly be stated in the 
letter ot reference what material portions of the evidence the Sessions Judge believes to be true and what his 
reasons are for amving at his conclusions he should not content hicnscU with his remarks to the jury and 
merely adding vaguely the remark for these and other reasons I subm t the case for the orders of the High 
Court 6 Bont L. R. 519 Dvvtcs, J in 39 K 91, Casppksz J in 56 C. 639 and PxiNSBr J 1 C. L R 975 
are of opinion that when a Judg., makes up his mind to refer case he should proceed to question the jury and 
record their opinions an 1 see also 20 W R. 73 In 9 C. S3 and 50 M 139, it was held that the Judge ennnut ask 
die jury for their reasons. \\ here die J dge s diirge to the jury is meagre it is necessary that the Judge should 
state m his reference the evidence for the prosecution an I the defence He ought also to state wliat facts 
in his opinion were proved upon the evidence recorded tn the case and the conclusions to which those facts 
lead him. The witnesses were examined before the Judge and the la* contemplates that die High Court 
should have his opinion upon the evidence before It can deal with the case 6 Bam L R. 599 In a reference 
therefore where the Judge merely said that the verdict was against the weight of evidence and ejfpressed 
no other opinion it was observed that it was his duty to set lut on what iwrtions of the evidence or on what 
fact disclosed by die evidence the accused sh »u1d have been convicted 7 C. W N 545, 6 Pat.L.J 364 

(If) Jde shoutd stale what offence the accused has co/nrntled and hu reasons for differing from the 
jury—\ti his letter of reference the Sessions Judge should also state what offence the accused has m bis 
opinion commuted and on what grounds in that respect he differs from the Jury 'He should state with some 
fulness hts view of the evidence and the credibihtyof the more important natnesses because the High Court 
has to an *• 

17S-.7CP , . I 

reference under this section should not ask the High Court to consider and detennine the case onmaRers not 
placed before the jury He should recollect that to a tnal held by him he i» exactly m the same position as 
the jury m dealing with the evadence properly given before him ami that he is bot nd to confine his atteitlon 
solely to that evidence 27 C. 393 

(t'f) Judge ought not to call upon the accused to plead to pre nous convictions pending a reference — 
The Sessions Judge ought not t > call uiv>n the accused to plead to previous convictions pending a reference to 
the High Court but he might asked to record the plea aficr the Court has considered the reference 
SOH 134. SeeHoteatoS 310 

(wij Unjatr smputahons to tie jiry ought not to find a pi ice tn the rejerence a Sessions 
Judge disagreed with the majority verdict and observed “lour ol the members of the jury were Hindus and 
one a Mussalmatv One of the accused is an educated Hindu. I cannot but think that the majority of tlie jury 
returned a deliberately perverse v’crdict In order to secure tiie acquittal of this man. Held that s ch an 
imputation is unfair to the jury, to the Sessions Judge to the accused and to the High Court 31 C. 415 

S i. Jodge causot refer whole cue wbea he dbegrees with the verdict in respect of some of several 
•ecneed only —Sub-sec (2) does not intend that when the Judge ts not prepared to accept the v erdict ot the jury 
in Its entirety the whole case is to be referred to the High Court It only contemplates a reference to the case 
of those persons m respect of whom the Judge declines to accept the verdict. When the Judge agrees with the 
jury tn respect of any particular accused the Jmlge ought to com ct and sentence or acquit that accused as the 
ca-.e inaj be 43 C. 759 

3-B. Copies of all easentUI do jumests ihoald be seat —When ci>e3 are submitted to the High Court 
under this section, fair copies should be made and transmitted of all essential documents in the record.— /*o n. 
H C O Cir pp <6 and *7 

REFERENCE IN C&8E8 TRIABLE WITH ASSESSORS WHEN TRIED BY JORY 

S. Joint trial of effeacet tome triable by Jsry and tome with tbe aid of aweteora. — The proper 
I roccdure Iv laid down by & 269(3; see Notes at p, 619 under a. 746 (3) ami sees. 536 and Notes thereto — S 269 
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(«) When the verdict ts erroneous ow%ng to misapprehension of law — If the Judge believes that the 
jury has returned an erroneous verdict ou ing to misapprehension of law, the mistake can be corrected onl) by 
the Judge disagreeing with the jury and referring the case to the High Court under this section, 28 B. 413 , * 

L. US e 13 Cv. L. J. 283. 

(ill) When ihe Judge ts flearlyoj optnton' that he should refer for the ends of justKe—'^\€^^^ 
Sessions Judge made a reference on the ground that the question involved was one of importance but it was 
stated that be was clearly of opinion that It was necessary for the ends of justice to submit the case to the fl'gb 
Court and that he disagreed with the \ erdict of jury, the case was sent back directing the Judge to make aprc>per 
reference should he think it necessary to do so 9C.W. M.6S. And a reference under this section should b« 
made only when the Judge is dearly of opinion tliat he should do so for ends of justice, 23 C. 533 The disag^ 
nient referred to m this section must be such a complete dissent as to lead the Judge to consider it necessary 
the ends of justice to submit the case to the High Court, 2 B. followed m 20 B. 213 ; 23 C. W. H. 747. 

3. Bcterence shoold he made only when the verdict ot the Jury Is manltestly wroe^ and not In 
ease of donbt nor in every case In which a view different from that of the jury can be enterUloed —In a c^sc 
where the evidence against the accused was mainly oi a circumstantial diaracter, the jury acquitted the accu?®'* 
but the Sessions Judge disagreeing with tlie verdict referred the case to the High Court The High Court 
rejecting the reference remarked that not in eveiy case of doubt nor in every case m which a view different 
from that of a jury can be entertained on the evidence, that a reference under this section is to be made ^ 
the High Court, but the verdict oI the jury sliould be mamtestly wrong before such reference is made, 'f”® 
rule m cases where evidence is circumstantial is that the facts tound should be inconsistent on a reasonabl® 
hypothesis with the vnnocetvce of the accused before a couvtction IS pronounced 41C.621, 25 Bom L.R.6W 

3-A- When reference ought not to bo made.— (») After accepting t'rrrfif/— Where, after the del"^ 
of the verdict by the jury, the Sessions Judge recorded, “ I see no reason for not accepting the verdict, 
subsequently on reconsideration, he referred the case to the High Court , held that it is not open to him 
reconsider his order any more thnii it would be for the jury to reconsider their verdict once given ajj 
recorded The terms of s. 369 preclude him from reconsidering his judgment, which was that he accepted tPe 
verdict, 4 C. IS. « 683. When a Sessiom Judge thus acts uodei this section without Jurisdiction theHifihCoit^ 
has no power to act and consider the merits oi the case on the evidence Ibid cf 41 C. 662 

(h) Where on hts own showing ih his tharge to the jury, the prosecvtion eoidcntt \s open to doub^'' 
Where on his own showing m his cliirge to the jury the evidence is so open to hostite criticism as to jusu') 
the jury m regarding it with suspicion the Sessions Judge does not evercise a proper discretion in refemng IP 
case under this section 7 C W. K. 133, but see 9 C-h J. 432. In the latter case it was however, held that it ^ 
not improper for a Judge to refer a case to the High Court merely because there is a weak link m the 

lor the prosecution to which he drew tlie 'ittention of the jury md asked them to favour and consider be 
returning their verdict ( 

(in) Because the High Court had upon the same evidence convicted tertuin other persons t» 
i\\vt — acce^uiV’j a. veid.vcv.Qt ' oat. ?,u.dV> ' c'ifexfid iha case to 

Conn, because the High Coiut had upon the same evidence convicted certain other persons tried inano ^^ 

case Held that ihnt fact was no justiiicauon for refemng this case to the High court, unless the Judge 
considered the evidence against present accused reliable independently of the result ot the other tnaL ^ 
relerence was accordingly returned with the direction • thit he must appreciate the evidence and amve 

his own conclusions and U is only if he disagrees with the verdict of the jury that a reference should be im 

to the High Court, 6 Bom L.B.fifl9. 

4. The Jndge who makes the reference mnit be the oae who held the trial and not Ms 

A reference under ihis section is not invalid m consequence of its having been made by m officer 
held the tnal, but who at the lime f the reference had ceased to be a Judge. In fact, tlie Judge who may 
a reference under this section must be one who held the trial and heard the evidence and not tlie o 
who succeeds him IS Judge, 2 C L. J. 48 = 2 Cr. 1< J. 336. ^ 

8 PoioU to be noted vrhtn making reference. — A Sessions Judge ought to record distinctly " 
h.* iprees with ihe jury or not 7 W R.6 

(i) fht Judge should ask the jury forspeetfie findings on the particular pacts on a-hich 
rr/jci —Where ihf jury sre unanimous in their verdict of not gulUy the Judge should nsk for sptafic fin 
onvhe particular fvets on whicli he himself rehes. This would enable the High Court to understan , 

pArticulAT Kfoumls on whidt the Jury jirocccded, and u will then only be necessary ^to consukt the propr*® J 
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those grounds, W«Ir II, 888. A hare verdict of ‘not guilty' may be is consistent with a belief of great pan of 
the evidence for the prosecution, as with a total disbelief of e%tfy part of it, II C.821; 16 Cr. L. J. 687 (B«r ) md 
see Notes to s. 303 as to the |>owef of questioning the Jury 

(ii) There should be no delay-~ln cases in which the Sessions Judge lias disagreed with the venJia 
of the jury, no delay should Ik permitted to occur in the submission of the records with the Sessions Judge’s 
letter of reference It is open to the Government Pleader, and to the pleader for the accused, to make notes of 
the CMdence as the case proceeds, llVbtHS IIS 


merely adding %agnel> the remark* for these and other reasons I submit the case for the orders of the High 
Court” 6 Bom. L. B. 5l9 Dwiis, J. in29 M.9I, CvsfBRsz, J, in 86 C. 629 and Prinsep, J , 1 C. 1,. B. 275 
are of opinion that when a Judge makes up his mind to refer case he should proceed to question the jury and 
record their opinions and see also 20 W. R. 78 In 9 C. 88 and SO M. 439, it was held that the Judge cannot ask 
the JUT) for their reasons. Where tlie Judge s dnrge to the juo is meagre, it is necessary that the Judge should 
state m his reference the evidence for the prosecution and die tlefence He ought also to state what facts 
m his opinion were proved upon the esidence recorded in the case and the conclusions to which those facts 
lead him. The witnesses were examined before the Judge and the Ha contemplates that the High Court 
should have his opinion upon the cMdence before it can deal wnh ihe cast 6 Bom L R. 599. In a reference, 
therefore, where the Judge merely said that the verdict was -against the weight of evidence and expressed 
no other opinion, it w as observed that it was his duty to set out on what portions of the evidence, or on what 
fnets disclosed the evidence the accused should have been convicted, 7 C. W. N. 845; 6 Pat. L. J. 264. 

(ikJ /fe should stole tohal offence the accused has comttnhed and ku reasons for differing from the 
jury—Xti. his letter of reference the Sessions Judge should also sute what o5ence the accused has, fn his 
opinion, committed and on what grouuds, In that respect, he differs from the jury "He should state wi* some 
fulness his view of the evidence and the credibility of the more imjiort'int witnesses , because the High Court 
has to attich more or less weightto the opinion of the Jiulge'vvlio^w and heard the witnesses, IP Bam. L, Jc 
178 p«T Cr. L. J. 192. Set also 3 C. 628 a 2 C. L. R. 804 ; 2 C. L. R. 1 and 20 W. R. 7P. See Note 7. , 

{V) He should not refer to \natUrs not placed before the jury—\ Sessions Judge m making a 
reference under this section should not ask the High Court to consider and determine the case oomaners not 
placed before the jury He should recollect, that m a tnal held by him, be i» exactly in the same position as 
the jury m dealing with the evidence property given before him, and that he is bound to confine hts attention 
solely to (hat evidence. 27 C 398. ‘ 

(»») Judge ought not to call upon the accused to plead to pretious conviction > pending a reference—. 
The Sessions Judge ought not to call u|x)n the accused to plead to |>revious convictions pending a reference to 
the High Court, but he might tie asked to record the plea after the Court has considered the reference 
30)1.134. .S<rxNote3tos 310 

(Ml) Unfair imputations to the jury ought not to find a pi ice in the Where a Sessions 

Jud^e disagreed mt}i tbej?M;arjj> verditJ and observed “four of fhe members of the Hiadtts and 

one a Mussalmaa One of the accused is an educated Hindu. I cannot but think that the majority of tiie jury 
returned a deliberately iKrverse verdict in order to secure the acquittil ot this man. ’ Held that such an 
imputation is unfair to the jury, to the Sessions Judge, to the accused md to the High Court 61 C. 418. 

S'B. Jodge cannot refer whole cue when he dlaagrees with ihe verdUt In respect of tome of leverwl 
accused only.— Sub-sec (2) does not intend that when the Judge is not prepared to accept die ( erdict of the jury 
m its entirety, the whole case is to be reierred to the High Court It only contemplates a reference to the ca^ 
of those persons m respect of whom the Judge dedines to accept the verdict When the Judge agrees with the 
jury in respect of any particular accused, the Judge ought to coa^ ict and sentence or acquit that accused as the 
case may be, 42 C. 789. 

i-h. Copies of all casentUI do.ameats should be seat —When ca^es are submitted to llie High Court 
under this seaion, fair copies should be made and tiansnutted of all essential documents in the record. — Totn. 
J{ C Cr Cir,pp 46 ondh7 

REFERENCE IN CASES TRIABLE WITH ASSESSORS WHEN TRIED BY JORY. 

6. Joist trial of effeneet seme triable by Jury asd aeme with the aid of aaaesMPt.— >1110 proper 
lirocedure is laid down by s. 269 (3 1 , see Notes at p. 649 under s. 746 (3) and see s. 536 and Notes thereto — S. 269 
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(3) applies ohIj to cases nhere the accused is charged with distinct ofiences some of which are triable 
i>y jurj’ and some with the aid oi assessors In such cases if all the charges are tried by jury and their \6rdict 
taken, the Judge disagreeing with the verdict refers the whole case to the High Court under this section. In 
8 Bom. L.R. 539 ~ 4Cr. L. J. 192 ; 9 Bom. L. R. 1057 =7 Cr. L. J. 236 and Madras Referred Case 9 ^ISO^ithe 
High Court dealt uiili the \trdict on the offences tnable by a jury and returned the records to the Ses®*^ns 
Judge so that he might deal with the offence tnable with the aid or assessors remarking that tlie Judge 
not have joined these latter offences in die relerenra while tn 23 B. 696 it was following 4 C.L. R. 

25 C. 535 and Ratanlal 600, tint although die procedure of the Sessions Judge was irregni-ir, the trial by JiiO 
must be accepted as legal tnd the case to be one that can be submitted under s 307 On the reasoOi“& 
adopteil m 25 B. 680 (F.B.) and 33 B. 423, the latter view seems to be jirefcrable , but sei 36 M. h. J. 432 (contts)* 

7. Single offence triable with aid of assessors tried by jary.— An accused w. is tned by a jury forha^<”& 
deli\ercd a counterleit coin, s. 240, 1 P C, and jury returned i \erdict of not guilty. The Sessions Judge diy 
agreeing with the jury was alxiut to reter the case under s 307, when it was brought to his notice that the offence 
had not been declared triable by a jury and ought to ba\e been med with assessors and the Judge tliereiipoi* 
treating the verdict ot the jury as the opinion of the assessors convicted the accused , held, that the convic^'oii 
was bad, imsmuch as the case was validly tned by a jury within the meaning of s SS6 and the trial was 
plete when the verdict vns delivered and the Judge was bound either to give judgment in accordance wii 
or refer the case under s 307 25 C SSS. 

B. Where in trial of offence triable by jory, Ttrdict of offence triable with aid of auesMr* 
delivered.— When, m .» case the jury in trying a compound case incidentally (without any separate chafSe> 
find the accused guilty of a minor offence tnable with the aid of assessors, u is submitted that it is compef® 
to the Judge and he is bound if he disagrees with the verdict of the jury on the iinnor offence while acccpi' 
their verdict on the compound offence, i« mike a reference under this seaion See the judgntenf 
RitvsiivvM IvEM>AK, J m26M. 243. 


PBOOEDURE AND FOUEBS OF HIGH COURT. 

9. It ta f..’- •. l' «• V li- • ^ ... 

and reierred the 
proceeding with 

he nvvy have to the Sessions Judge's recotiunendalion, 19 W. R. 38. 


nf tJir jUiy 

fore 

. lOts. 


10. Coyernment at appellanttjo begin. — In a case referred to the High Court under this section, f ^ 
for the Government, tlic appellants, who ask for conviction, to begin and sitisiy the Court that there is a c 
cvlliitg upon the prisoner for an answer, 20 W. F. S3. 

11. Where Judge and jury agree, la High Court bound to accept thefr opialea?— In a reference 

this section the High Court is bound to .iccejn the opinions of the judge and the jury where they agree, Tuidi^ 
not ojien to it to believ e ev idtnce which boih have disbelieved, Ratanlal 924. But under die present 
High Court can act on its own view. 29 C.128| 9C. L. J. 432. 

11*A. High Conrt cannot Interfere with verdict. If Jodge does not refer. — Tlie High Court 
mtcricre with the verditi ot a jury when the Sessions Judge has reiused ti> reter the ca'^e and there 
no nnterlalmisdireaion in the case, and no failure of justice his been caused, I ST. L. T. 433; see itso i* 
where although the Judge did not agree with the verdia he did not rcierthe cost, to the High Court as 1 
was tviilence against the accused whidi u was open to the jury to believe On ajipeal by Coveriimem ^ 

gnuiud that the Sessions Judge ou»ht to have rclerrtd the case to the High Court, Ae/d, that 
Ins Ivctii no misdirtaion by the Judge and there was some evidv.nve to snpjxjrt the verdict, the Hig ^ 
bed no p/mrr So ii ter'eir houncr ab«tird the vtxdict might fc c«n«KVrc'<I .Se<‘.al«o B. I*. B. Appsi 
13 M. 343. ' “ ' 


12. When Judge ha» accepted verdict on certain charges, High Court cannot vary.— ‘ bvs'** 
Jmlgi has approved ot a virdicl on certain charges and liiialiy acijulttcd and discharged the prisoner ^ 
thtr.* Uiargcs, the High C«' ut, it w is Ae/d cannot under this section, convict under those veo clnrget. 
section contemplates only e-ivcs hi whidi wilboot rveordip^ any onkr of jv«iullt.il "br convlcifwi.'^ff*® 

Jud,.e refers U.e whole c.ise,,20 W. R. 73. Tlie Iltgli Court h?s no power lo tnterf«re. with die unanim*’ 

venhctvf the jury with which the Judge agrees «i C 682. .S<*e .also 29 a 128 ; 31 C W H. 435. 
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13. Wliftt it metRt by the 'epision «f the Juvy.*— IS> npimuii of tlit jur) iii thi:> section is meAnt 

the conclusion of the jurj. the Ncrdict, (tnd not the reasons on which that conclusion is based. If the 
serdict of the jury IS unanimous, It coincides with ihelropinion. Ifitis i decided verdict the opinion of the 
miiiontj no less than that of the mijont> must be considered by the Court denling witli the reterence, 30 C. 639; 
held per Suhrahmanya Alt \r and fioouAM, JJ , !n 29 M. 91 (P.B.) Tint in a reierence under this section, 
although It may be expedient to hi\e before the Oiuit the reasons of tlie jury for the slew taken by 
them, when they ha\e been given the arcunistance that no such reasons have been ascertained does not 
warrant the High Court lo decline to go into the evidence and thus arrive at its own judgment, after giving due 
weight to the views taken by the Judge and the jury is to the guilt or Innocence of the accused There is 
nothing in ‘•ulwec (3) warranting the inteqiretauoii of the term • cpinton ’ in It to mean any ilnng other than the 
resjiective conclusions of the Judge and jury. Damps, J, lic/d^at the Legislature in directing that the High 
Court should duly weigh the opinion of the jury gives an imj^ied nuthonty for Uie taking of such opinions In 
36 C. 629, CA*<nERSZ, J , approving of the above case that the Sessions Judge would do Well before refemng 
the ca«e to invite the opinions oi the jury when there in some inconsistency In their verdict, hut that the Sessions 
Judge may do so not for the purpose ot deading whether a reference should l>e made but after arriving at his 
conclusion to refer the case to the High Court and after telling the jury that such is his mtentioa In 18 C. W.M. 
616 18 C. L. J.623«1S Cr. L. J. 31;39H. 91 was dissented from and it was held that by ' opinion of the jury* is 

meant the ‘verdict of the jury • The omission to asi^nain troni the jurors their grounds tor their verdict would 
not viti lit. T reference to the High Court 

14. Hl^b Ceart's power ef iaterfereaee with the verdict of a Jary.— In 1 C I,. R. 278, G VRTH, CJ and 
Pkis'SLp, j (Markbv, J , dusenttng] said that they would not go so far as to hold with the Ruling m 28 V. R. 25, 
tint the verdict oi the jury should not be interfered with, excejn when there is n gross and unmistakable 
miicnrrige of justices This section casts ujion the High Court duty of both the Judge and the jury, 1 B. 40{ 
and in evses referred under it, the trial remains open for the iligb Court till it pronounces its judgment of 
acquittal pr conviction, 0 1. 420 See also 10 Born. L. R. 832 and 9 C. L. J. 432. Hut notwithstanding this 
difference which clothes It with greater powers and responsibilities than the supenor Courts of England, It will 
interfere, ns f ir as may be, guided by the pnnctpfes of English hw that the verdict of the jury will not be set 
aside unless it be perverse and patently wrong, or may have been induced by an error of the Judge, 1 B, 10| 
10 B. 497. Nor will the High Court interfere upon any mere |>reponderance of evidence, or unl^ it is satisfied 
beyond reasonable doubt that the verdict is so distinoly against the evidence Uiat it may be termed a perverse 
verdict, Weir II, 388, pr unless it were established in the dearest {possible manner that the jury were wholly mis* 
earned in their conclusion uponthecase, 20 W,R.33: 1SB.L.R. Appx.XX:20 W. R.73n 13B.Ii.R.Appz.XIXti9 
V.R.4S,21 W. B.4 = 14B. h iLAppx.Il;eC UR.43iaiid 349 ; 11 a 85; 3 C. 189^ 28 W. R. 23 ; 8 & L. R. Sl8. 
The High Court will form and act upon its own view of what the evidence, in its judgment proves, but in doitig 
NO it will give due weight to the opinion of the SesMoos Judge no less than to the verdict of the jury, 
15 C 269 , Welp II, 390 ; 15 B 492. In such a case the High Court has to cunsuler'<vbelher from the evidence it 
wvs so convinced thaf tlic jury ou},ht to have convicted the accused as lo take ujion itself the responsibility of 
deciding difleremly from those to whom the decision was pnmanly entrusted by law and without an appeal 
in ordinary cases RaCaafaid2tf Its power, under this section, is not /tmtted interference on questions of 
law, te, misdireaion by the Judge or misapjjreliension by the juty oi Utejudge^s direction upon a ^int of 
law, 9 A. 420. The mere fact that upon a consideration olall the evidence before the Court, a Judge would have 
amvcd at a conclusion different fromthai arrived at by the jury, would not Juslny the High Court in Interfering 
with their unanimous verdict 2AiL J 475 = 2 Cr. L. 7. 357 When tlie High Court is asked to set aside a 
verdict, because it is against the w^cight of evidence, the question i», not whether the Judge who tried the case 
was or was not satisfied with the verdict or wbeilier be would have come to the same conclusion as the jury. 


t 


; 6. 4 : • 


; I " !. I A; :.XI2 


15 Tbe Balloj In Lyall • case on reference— Bigb Cesrt mast form its ewa oplnien after ceasiderUg 
the entire evldeneo and giving weight te the opialoB ef tbeJodge aod Jary.— A Oistnct Magistrate whohelda 
trial under jv*_. -•_««. c , *, < i 
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unless It was shown to be perverse or clearly or ounitestly wrong c Held, that it was not necessar> for the fro 
secution to show that opinions of the ]ury are perverse or dearly and manifestly wrong Since the alteration of 
tile language oi this section by the Act ol 1896 which expressed the law as it now stands, the High Court w 
bound to consider the entire evidence in the cm>e and then give due weight to the opinions of the Sessions 

Judge and the jurv and not to rely solely on the verdict of the jurj , 29 C. 128 ; in a reference under this section, 
although the High Court IS hound, m dealing with it, to give due weight to the opinion of the Sessions Judge 
and to the verdict of the jurv, still it can decide for itself the question of guilt or otherwise of the accused, 11 t 
W. N. 715 ; 13 B. 432 5 9 C. L. J. 432 = 10 Cp. L. J. 57. The High Court cannot tlirow out a reference under this 
section merely because u might be argued, upon the lace of the charge to the jury, that the verdict was not 
altogether an unreasonable one, but it mu^ consider the entire evidence and arrive at its own judgment 
after giving due weight to the opinions oi the Judge and jury, 36 & 629 (29 C. 128 and 9CIi.J. 43* 
followed 7 C. V. H. 135, explained 2 A. L. J. 475 « 2 Cp. t. i. 357 dissented from). See also 10 Bom. U R. 632 =» 
8CP.L. J.143; 10 Bom L. R 173 »=7 Cp.Ii. 3. 192; 17 C. W. N. 1077 = 1* Cr.L.J.556; 13 Cr. L. J.SlStBsr). 
16 Cr. L. J. 140 (U.j. 

18.A. High Coopt Binat conaidep the oplnloo* of the pcferrlag Jodge m well as of the Jory.— In case 
oi areierence under this section the High Court is to give due weight not to the opinion ol the Jury alone btiim 
that of the Sessions Judge as well, 17 C W. H. 1077 « 14 Cr. L. J. 556. • In this country the opinion of the Judge 
IS to be weighed bv the High Court in exactly the same balance as the opinion of the jury,’ 41 C. 784. 

16 Ho analogy between powera czercUed by High Conrt and those exercised by Engllsb Coart la 
clvU casee.— • The hnalily of the \ erdict of the jury is by tins section made subject to the power of the Sessions 
Judge who presides at the trial (when he disagrees with the verdict of the jury so completely that lie considers if 
necessary for the ends ol justice) to submit the case to the High Court, which is, in dealing with the ose 
has to exerci&i any of the powers which it may exercise on an appeal This is a most important departure 
from English hw and practice and was undoubtedly dictated by the circumstances that the Inal by juO' 
in this country was an experiment which it was necessary to safeguard against a miscarriage of Justice 
bj allowing the case to be referred under certain circumstances to the highest judicial autbonty There is, 
therefore, no true analogy between the disaetionary powers thus conferred upon the High Court under the above 
Section and that which the Courts of Law in Englind have sparingly exercised in interfering with the 
oi a jniy in dvil action by directing a new tnal on the ground ol the verdict being'against the evidence and 
the practice, therefore, of the latter Court cannot be resorted to as affordirtg a rule in the exercise of the powers 
conferred on the High Court This is I believe, the gist of Mr Justice West’s remarks in 1 3.' 10. However 
I entirely agree wuhMr Justice NawanuM.-whose long experience "is entitled to great weight, that it his bew 
the uniform practice of this Court not to interfere with the verdict of a jury excepl,‘when it is shown f® 
clearly and nwmfestly wrong (10 B. 497), and sudi praciice ought, m my opinion, to be follued”— 
SiRCENT, C J , 15 B. 452 at p. 436, But now see 29 C. 128, m Note 15 above 46 A. 269. 

17. Power of the High Court to convict the accused of offences not charged —Where the jury acquitt^ 

the prisoners on the charges framed, but found certain facts which amounted to anotheroffence and oniili 

to convict the pnsonerii oi ihat offence, the High Court could convict for such minor offence, 3C169. ^ 

also 9 C. 871 =« 6 a L. R. 349 5 20 B. 215,20 C. 483, 22 C. 1006. The accused were iried lor charges under ss. rt 
304/149 and 32b/H9 I F C The jurors acquitted them of the offence under 5 148,1 P C, but found them gu> 
undefs.226,1 F C , without the aid of s. 149 for which there was no charge The Judge accepting the finding^ 
the jury In respect ol s. 148 but Tciened the verdict of ihe jury convicting the accused under s, 326 ^ f 
disagreeing willi the verdict and recommending that the finding should be altered into one under s. J2o/ 
//eld, that the High Court could not interfere under s. 307 as the verdict under s. 326 was practically a jii gni 
of acquittal, Inasmuch as there being no charge under that section independently there can be no ver ' B ' 
upon It {see 34 C. 698 and 16 C. W. H. 1077 =: 13 Cr. !>. J. 603;— ' On a reference under s. 307 wc are '' 

weigh the opinion of the Judge and the jury, and we have no jiower to interfere with the unanimou-i v 

of the jury with which the Judge agrees, and the only verdict with which the Judge disagrees isl 

wbidi on the face of It IS illegal and voidand must bcsetaslde We are unable to see our way to su 
anything (orihis offence, because we are precluded from oiosidvnng the question of noting or the ques 
any s«p.vrate act of causing hurt writh which the accused were never chargetl’ 41 C.f82. See Notes to s- 

18. Boa^lrectioa— InUrtareace on «cc«w«4 «t,— The High Court will rot interfere with the 

ot a jury becau!« then was noivdincilon, unless the clrcumst'inces were such as to make the nonslire 
amount to a nuvhrecUon RatanlallUj Mt 237 
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19. Appfc«l— Hijh Ceort detlln j with k referes^fl does not kct la the extreUe of Iti erlKiaet Jarbdlc* 
ties.— appeal lies to High Court from its o«n judgment passed under this section, ttattslal 691. A High 
Court, disposing of a reference under this section Is not acting tn the exerase of its onginal cnmina] jurisdiction, 
but onlyasa Court of reference in a criminal matter under cl 28 of its Chirter The hearing under this section 
IS not many sense an ongina] tnal 39 0.S86 

19>A. Vbether s. 037 applies to a reference onder t. 307.— S. 537 of the Code does not in terms apply 
to a reference under s. 307, but the limitation contained therein applies to such a reference. Therefore on 
reference under s. 307 it is not competent to the High Court to pass an order quashing proceedings for want of 
sanaion under the old s. l75 if such want of sanction has in fact not occasioned a failure of justice 47 B 31 

20 Procedure where Judges disagree on hearing a reference — Where the Judges of the High Court 
hearing a case referred under ihis section differ in opinion the jwocedure laid down in 9 129 should be followed 
and the cas)* referred to a third Judge 2 C. L. J. 77 R See also 19 B. 4S3 and 1 CL L R. 27S. 

<e — Retnal of Accused after Discharge of fur^ ^ ^ ^ 

308 . Whentvtr the jury is discharged the accused shall be detained m custod) or on 
^ bail (as the case maj be) and shall be tned by another jiiry unless the Judge 

ahe^^^Tge^S^u^ considers tint he should not be r< tned, in which case the Judge shall make an 

entry to thit effect on the charge and such entry shall operate as in acquittal 
Notes —1. Dtaeharge of a Jury.— The discharge may be for any of the reasons set forth in 282 283 

<W « In • yy l( *!.• I .. l.. ,1 ,( ,1 ~ I » „ l.t c 4 ,.,1 K* -iKI,, . » — « > 


The Sessions judge has inherent power to discha^ the jur^ before the Urdict lor misconduct etc. 
and to empanel another -s. 303 applies where a juiy Kdischargedfor^miscoiiduct ^ 0 872 , ^ 

i, 8. 403 00 bar to re>trUL— When the accused is 're-tried under this^ section, ^he cannot be 
j.a > t. „ {At u* <■ ka A- •>-» and 

I process may continue 

403. 41 C 1072 

H Conclusion of Tnat vi Cases tned uttk Assessors 
309 « ( 1 ) When m a case tned with the aid of assessors the case for the defence and 
the prosecutor s reply (if any ) arc concluded the Court may sum up the 
•of opinions evidence for the proaecution ind defence and shall theri require each of 

the assessors to state his opinion orally, on all the charges On which the 
accused has been tned ” and shall record such opinion * * and for that purpose miy ask the assessors 
such questions as an. necesary to ascertain wlnt tbcir opinions are. AU such questions and the 
ansners to them shall be recorded " 

. . . (2) The Judge shall then gite judgment, but m doing so ''hill not be 

bound to conform to tht opinions of the assessors 
(3) If the icciised is convicted, the Judge shall *' unless he proceeds in accord «ncc with 
the provisions of section 562 pass sentence on him according to law 

Note,— L Sammlng op optional with Jodge. — ^Tbe {VOMSion as to summing up the evidence for Uie 
prosecution and defence in cases tned with assessors seems to base been suggested by tbe obscr\ -tiiofis of 
Normav, J , in 15 W. R.2S*s! 7 B Zi. R. 93. Head-, ot summing up need not be recorded as in the tnals by jun 
See also 40 C. 193, 

2. Object of (BinmlBg np exidcnce b to auKt tbe awuien io tbelr conelniloot.— The pn>\ iMon as to 
summing up evidence is new and its object is to enable the Sessions Judge, in longand fntneate cases, to place 
the evidence in an Intelligible form so as to assist the assessors In amvtng at a reasonable conclusion nnd not 
to give the Judge an opportunity of expressing his opinion m emphatic terms on the e\ idence. Such a course 
Is very liVely to be embarrassing to assessors in coming to an independent opinion in the face of the scry 
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deaded opinion expressed by the Judge 9 C.fi75ss 12 & Xi. R. 506 He should notexpress Ins opinion dpon any 
question ot fact arising in such cases nor rely upon the views put forth by the committing’ Magistrate 92C 805v 
This pfo\iSion should be at ailed of by the Judges only in cases uhere the facts are intricate or complicated and 
mtj tliererore be expedient to exphm or marshal the same Eien m those cases, the Judge should not as he 
nnj do in charging a jui> express aiij opinion upon any question of /act arising in the case BhasH\a« 
},in241ll 523atp 536 

3 Assessors not to be asked to reconsider their opimoa^When once the Judge has summed up the 
ca e to the assessors and taken their opinion he sitould not reopen the matter and press upon theirattentfon e 
part ot the accused s admission which appears damaging in order to induce them to alter their opinion. It is 
iroportint that the opinion of the "issessors whether good, bad onndifferent, wise or foolish should be recorded 
is they are expressed without am influence irom the Judge, except such as may be reasonably pxercised |Q the 
course of his summing up, 1886 A W H 32 Otheruise a niltve assessor is hkely to be unduly biassed by the 
ittiiude of the presiding Judge 

4, When opinion of asseuore ra*y be dispensed with?— (*J IPTien {here ts no evidence— H isouly when 
tJiere is no evidence that a Judge cm withdraw i case Irom a jury or abstain from taking the opinion of the 
assessor THelr 11, 391 ,7 B. B C.R Cr Ca 32 Jii the laatmentioned case it was saidthat when ajudgment o5 
acquittil IS recorded It is not necessarj to record the opinion of assessors but it has since been held that the 
omission would be a senous irregularity 26 K fiW (<i) It^den Ike Public Proseeuior anthdraws case — 
\Vhen the Public Prosecutor his withdrawn the case with the consent of ihe Court an acquittal should have 
been recorded witliout taking the opinion of the assessors. An acquittal was i matter of right winterer the 
opinion of the issessors might be Rataalat 36? ' 

tv here m a tnal for the abetment ot murder opinion ol the assessors was taken and the Judge aoiuitted 
the iccused accepting that opinion but convicted the accused of causing the disappearance of evidence under 
1 01 1 P C , held that U was itnj erative for the Judge to take the opinion of the assessors on the charge 
relating to s. 201 I PC 23 Been L tb 1318 

S la other cases recording the opinion of aneson Inporafive —In 24 M 823 at p. 638 it was laid 
d iw 11 <iiss*nhng from 1 A. 6 10 and follouing 10 A. 414 and 32 W R. 34, that if a Judge should decide a case 
without inviting the opinion of the assessors he virtually bolds the trial without the aid of the a-ssessors And 
his 1 ndini, of sentence cannot be regirded as one passed by aCourtof competent jurisdiction Ihuswhereifi 
1 faessions tnal the accused first pleaded nol gutlfy but in tlie course of the examination of the accused alter 
the completion of the prosecution e' idence she plca<led guiUy and thereupon the Judge without taking W * 
opinion ol the iSsessors found Jier guilty ind sentenced her, it was held that it was the duty ol tlie Judp 
proceed with the tnal as provided by ifus section and hear the defence and then tike the opinion of wc 
isssessors 7 Bom l* R 731. A inal is litogether bad if the issessors are not asked and ire appircntly not 
allowed to givean independent opimou jnthecase 40G.163. Again wherea person was tried 
under ss. 397 and 307 I P C. ind the jury returned a verdict of not guilty but the Sessions Judge onnvicte^^ c 
accused of an offence under & 321 I I C without rc " j 

reference thereto ind recording such opinion ns require ’ * 

334. V person cannot be Ainvicted of an offence will) 

shows he has committed in a case tried with the aid of assessors when the opinion of the assessors lias not 
tiken With regard w such charge Weir If, 391 Where the accused was tried at one tnal for two o**®”*^ 

Ol wliicfi was a jury case ind the oUier in assessor case and the Judge after taking the verdict of tl e 
lomitr diirge took the opinion of {wo of the j ron only on the latter charge and convicted Ine . , j 
both tl e charges the convicuon on the latter charge wras set aside for non^ximphance with the ^envtd 

8 2(59 (j) nad ujth this section The lailure to tike Ihe opinion of all the jurors as assessors amni 

samcri oniKsion or irfeguJantj curab/e unders 337 36M 698s21H L J 520»=10J! I»T 22**’ 


d c. condiision nmved it by tach assessor f m also ihe grounds of his opinu n, Ses-sioiH Judges, ihx 
cifi hill imkt }l inttlfiglble and precise Oadh Cr Dig at p IS. 

7 Each AMettor ihoold be eneonraged ta atate groaadt of hU opinion -->In 2 Boni 
CJ., rtmtrkbd Wc arc Jed by the iiicagrt, n-oird of Ific isst:,sors oiinioii In tins caSc to {>oiiit out * 
I to it is U It iss^sors il o It insfted nnd eitco nwgetl ! y Sesdons Judge to state briefly the gfOi ' 
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oi tlieir opinion as « ell as the result, see also S Bora. Zi. 1^323. AsscsssorS*irc.ipix}intcdtuaid the Judge in the 
trial and are to gii-e their opinion and when that opinion differs from th-it formed by the Judge, he should always 
asoertniu the grounds of the assessopi opinions, 3 W. R. SI. Where, m i case med with the aid of assessors,* 
the Sessions Judge’s \iews differ from the opinions of the nssessors and lie gites judgment without conforming 
to ihcir opinions it is his dut) to record in his judgment the opinions of tlic assessors witli the reasons given 
b\ the 11 fortheiropinions,43P.R.190Sc= 192 P.L R. 1905=- 3Cr. L.J. 132. 5/^ alsoS C.L. J.S9 ssSCr. L. J.121 
and 24 M. S33 as to the value tobe nttidn.U to the opinion ol assessors. I.ach Tssessor should be called upon 
to state his opinion orally, 9 C. 873 It is irregulir to tike a joint opinion, 41 P R. 1887. When n Judge diflersj 
Irani assessors, the grounds of e-ich as.sessors opinion should be distinctly recorded by him As it is not a I 
\erdict but an opinion indnothtiing iiiy legil viiidity us weight depends solely on the reason and sense/ 
by w hich )( IS supported, S W. R. 6 snd 21. 

Formofrecord—groundofevh assesses sopmxoH must be recorded. — When a Sessions Judge differs 
from the assessors or any of them, it is desirable to hue a record not merely of the opinion of each assessor but 
, ' Such a record Mill be oi use to tlie Court 

■. I lessions Judge should therefore record also 

_ ■ , ^ * ssessor bases his opinion. Such grounds 

should be eliated by putting speafic and pointed quesuons to the assessors on the important and salient points 
on which the decision of the case really depends and wmting their opinions thereon —Afadras Cnmtnal Fufes 
of Praehec ss 243—215 The record of the opinion of each asvessor should appear al thecomniencemen'f ofthe 


opimoa While avoiding prolixity a Sessions Judge should be cireful to be intelligible ind precise in recording 
such ojJimons.— lf’iWinf, 116, CJr- Chap "Kl IV, p. i39, CV , p J3 , 

8. Oatiset cptfUoB oa each charge shatUd be takeau— \\ here an accused ts tried on two charges, it is 

Qecess.iiy tint the assessors should give a definite opinion whether the prisoner is guilty oi either, and, if so, of 
which of the charges preferred agamsi him, and thit the Judge in delivering his judgment should give it with 
adi ertence to the opinions of the assessors, 23 W. R, 34. Where he fails to do so, die convinuyn ts liable to be 
set aside nnd a fresh trial ordered, tS W. R. 3. Set also 10 A> 411 dissenting bom 1 A. 610; 18 B> 414 and 
28 K. 598 See Note below < i •> ^ > , i 

9. I> a ceninltatloo between the astcuort allowable 7—* Wemnnot find iirthe Code any provision 

authoruing or foibidding the Judge to allow consultation between the assessors and although we are not pre* 
pnred to dcade that the judge may not in his discretion do so, we follow the opinion of Rhashiah Avt anoar, 
J , expressed in 34 H. 623 to the extent of holding thit he is entitled to have before him eacb^assessor’s indivi 
dual and independent opinion 18. Cr. L 4. 717 (tf ) i , 

10. Qaeitlani malt be pat dnlj' after deliver/ of opinion. — S SOU gives the Judge a discretion to sum 

up the evidence for the benefit of the assessors if he thinks neceSs.iTy, but u gives no povver to question them 
until they have delivered their opinion orally and he has recorded such opinions. If there is anything obscure 
III their . « ■ ■ ■ 

allow th ■ ’ . ' ■ 

iinerfert «■ . • .1(1, 

A Judge should allow the assessors in the first instance to give their opinion in Uieir own language and way 
and tlien when they had completed what they had to say, it would be open io*the Judge to put to them such 
questions is ire necessary to eJiicidaie or sujiplement their opinion, 41 C. 358. 

IL Dat/ of Judge to preaensee JadgmeoL — hailureonihe pan ot a Judge to record a judgment on a 
charge tried with ilie aid of assessors, is inegubr, but having regard los. 517 might not invahditc the tnal, 
Vfetrll.SW. 5reilso8 B.H.C.!Lct Cu.59; 9 W.R.Slandl0 W.E.7* , 

12. Doty of Judge In dealiog with opinions of niiessors.— The opinions ot assessors mist have no 
doubt regard paid to them but ifter all it is the Judge who has to deade the case on the facts as well as bw 


assessor denved from j-«rsonal knowledge and unsu^iortcd by evidence on record 24W.R.28. 
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13. Befcrence to heads ol charges to the Jory b ilot saMelent where the Jury are treated as aMessori— 

When m accused pei^on is charged at the same tnal with several offences of which some are and some are cot 
triable by a jury and with respect to the heads of charges on which the Sessions Judge convicts the jury become 
assessors it is the duty of the Sessions Judge under s SOd to jx’onounce a judgment containing the particular^ 
specified in s 367 A reference to the heads of charge to the jury is not a suffiaent compliance with tl e rerju re 
ments of the section Ratanlal 426 

li. Practice— Prosecuting pleader not t« be employed In recording summing np —A Sessions Judge 
should not utilize the services of the pleader ftw the prosecution for the purpose of recording his summing up to 
the assessors. If he is not capable of recording the substance of it himself he should emploj an independeot 
person for thit purpose 9 C. 875 

15 Practice— Record of prevlons conviction when to be referred —In trials before a jury or assessor^, 
the rerord should invariably show that reference to the previous conviction has not been made until the s b- 
sequent oflence has been found proved against the accuse 12 C L. R 555 

16 Fresh evidence cannot be taken after assessors have given opinion, — When a Sessions Judge li3> 

taken the opinion of the assessors the trial is at an end except for the purpose of giving judgment and if there 
,s a con - ‘ - ‘ 

fresh qvi I’ I . 

tnal )or , 

Q *- -ommuni 

c that tl e 

a ourt at-if 

a Surgeon 

be ought to hive ndjourned Uie tnal and procured tlie evidence of the Surgeon like that otany other witness 
1889 A. W K 18t Similarl) where after the assessors had been discharged the Judge took some evidenot to 
prove that a statement had been made by a person whtrwas d6adat the time of trial s>retria1 was ordered ts 
the evidence was not admissible 18 A 136 

IT Jedgmeet and eeatence by snecsssor of trialJadge Ulegaf —Whereafter the assessors had guett 
their opinion- the Jud„e left the district without recording his finding or judgm’ent and his successor after 
considenng tin. evidence recorded at the trial convicted and passed sentence on the prisoners the convict on 
was qusshed and a retrial ordered 21 W R 47, 8C L J 59»8Cr L J 131 

18 Reealling assesaon after theif discharge -nWben assessors have giveatheir opinions and tl « aw 
discharged a_h«ssion.s Judge einnot recall them and amend the charge and convict the prisoner on such 
amended ebarg^e 1 W R. 40 

19 Jadge cannot cancel trial after delivery of opinion by atsessori, jadgment matt be givcw— 
The assessors opinions having been recorded the Judge has no option but to give his Judgment in accordinc* 
^ith the sectioa He cannot cancel or set aside the tnal because when writi|ig his judgment be finds th*.re has 
been a misjoindtr of charges and is of opinion that the tnal is illegal s. S37 (a) does not invest tfic Judge ui 
authontv to cancel his own completed trial 16 Cr L J 834 (B.) 

/ — Proeedi re tn Case of Prt.vtous Convtetton 
^310. In tlie c ise ol i tnal by a jury or >vit^ the aid of assessors when the »ccu:<-d 
IS cliar^cd with an offence and further charged that he js by reason o^^ 
Procedure m ca->e ot previous conviction liable to cnhan,.ed punishment or to punishment 
previ JUS conviction d fferent kinds for such subsequent offence the procedure prc«cnbed hy t ^ 
lorcgoing provisions of this Chapter shall be modified as follows vts 
(a) Such furthir chtrge shall not lx. read out in Court and th-* accu'-cd slnll not 
askwl to plead thereto nor shall the •jame 1 «. nkned to hv the prosecution or 'll!' evid 
adducwl thereon unles-^and until 

(/) ht Ins been convicted of the subsequent offence of 

(//) the jury have delivvreel their vercl ct or the opinions of the ^sse^>^^or^ h ive “c-c 

recordcel on tin cl ir^,c of tlie subsequent offence 

>*01 msi b** |>.H.n«ul«i tolMir onSlOSy 4<s XVlMof Itll 
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{b) J n tlic case of a tnal held vntli the aid of assessors, the Court ma> , in its discretion 
proceed or refrain from proceeding with the trial of the accused on the charge of the previo6\ 
com ictioiis 

1. Scope of the leeiloa.— The whole •wetfou ha> beenrednfted by Act 5CVIII of 1923'’'cL'(#)of the 

t>rev:iit section is cmirel> new under which the Conrt Is given a discretion to proceed or not with the trial of the 
accused on the charge of the previous conviction In case o/ a trial with the aid of assessors. (See StaiemeiHt 0/ 
Objects and Reasons, 1914 J The mam object of this section is to prevent the interests of the accused from 
being prejudiced by the production of the proof of previous conviction before jury or assessors Ijefore Uie accused 
IS convicted of the subsequent offence charged. 1 '// 

2. BThea to pat fa preof of prerldBa cdavletlos?— Records of previous conviction should not be p'ljt 

in umtl tlie tnal is concluded. They can only be used after conviction m determining the measure of punish 
menl, 3 W. E. S3. In cases ined by ' * . ■■ 

accused IS charged with previous conv 'A'-lf. 

to s.a> ‘‘ tint he had heard that tlie acc ‘ 

on the ground that this improper statement pf tlic witness might hive probably influenced the verdict of the 
tury, 1890 A. W. H 12 Reiding a charge relating to previous cohviLtion dunng trial, will amount to a positive 
misdirection, 9 C.783; 10 ff. R. 39 ; and it is most essential that the procedure in jury tnals in the Sessions 
Court should be conducted with preasion, regulanty and close attention to the rules laid down in this section, 

1S90 A. V. N. 12. In jury tnals therefore the record should invunabl) show that reference to previous convicbuu 
had not been made until the accused was convicted of the subsequent ofTence, 12 CL L.B.85S Rut where this rule 
was contravened m a clear case of theft, the High Court refused to interfere with the conviction, as the accused 
had not been prejudiced lStLL.R.110. .SVtf Note 33(1') alp 799 r 

3. Precedare la eespaet *of prerieai eosvietloa* la case referred k» High CettrL^-Seetton 307 and 
tins section provide that accused is not to be asked id plead to prior convictions uniil he hns been 'convicted oh 
fte charge ondertnaL Where a Court of Session otakes a reference to the High Court under this sediooy th^e 
ts no conviction or acquittal la the Sessions Court and it is only after conviciion by the High 'Court that 
the accused can be asked to plead to previous convictions. SO W. 134 The Sessions Judge ought not to c&U 


grif//j' to previous convictions, after the jury had given its verdict, but before reporting the case under this 
Section for the orders 01 the High Court In 9 Bom. L. R 330, ihe High Court after convicting the accused 
remanded the case to the Court of Session in order that it may proceed to hnivh the tnal b)' applying the 
pn>ccdureofs 310 and passing sentence. The correctness of this procedure is doubtful 

4 Natorc of prevloaa cooviclion to appear on the face of the record.— Where an enhanced seiitetice 
la passed in consequence of previous conv iction, the Sessions Judge or ^f agisirate shall state in his judgment, 
the date oi such previous conviction and the sentence passed as well as the particular oRence charged. Rule 
39(ctt G A* a-vd Cr O / 39, amended But the pari at the charge snttag the previou.’i conviction n<s^ 
not show tlie extent of the former punishment, 4 H. H. C B. Appx. XI. 1 

3 Howpfevlonieonvlstlon proved.— 5irrs.61l An extract from a record of the previous conviction 
IS not evidence o! the conviction without proof ofidentlt) Where such an extract was admiited as evidence 
o' tlie conviction on the accused's denial, it was Ae/d that the procedure was more than a mere irregularity, 
■Jk-'- I*. ' P I. P *rr* 'TT H. Vr N Itt o»,— t of the accused m respect of Uie 

, the question which might be Put 

t ,<• - < ’ : 4 : ; V. 233. But a Sessions Judge is 

• him of prevnous convicuoos 

. ■ iirj as to previous conviction 

t •’ I 

6. Prevloas convlstion enUIde BrltUh India cannot be taken into aceooaL—Berar torms no part of 
Cntish India. Hence a conviaion in Berar purporung to be under the fodun Penal Code is not a convirtion 
utifltr ihit Code, consequently previous convictions liad in Berar cannot be considered for the purpose of 
c'Tectiiiy. the punishment on the second conviction In Bntish India under the Pen.!] Code. But it fs ijoj 
im{>ropcr to take sudi com icuons into considemtion in measuring the punishment which the Court Is competent 
to iw ml irrespective of tliose speaal prov i«ions ol Ian . 7 G P. Cf. 24 
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13. iRefereoce tobe&ds of cbarjei to the Jury h not iBfBeielitwbepotbeJnry are treated uatieuori- 

Wben -in accused person is chained at the same trial with several offences of which some are and some are to 
triable by a jiuy anduith respect tothe heads of chanson which the Sessions Judge convicts the jury become 
assessors it is the dnt> of the Sessions Judge under s. 309 to pronounce a judgment containing the particulars 
speafied m s 367 A reference to the heads of charge to the jury is not a sufhaent compliance with tl e requ re 
ments of the section Ratanlal 426 

11. Practice— ProBecQtlsg pleader not to he employed In recording Btunming np —A Sessions Judge 
should not utilize the services of the pleader for the prosecution for the purpose Of recording his summing up to 
the assessors. If he is not capable of recording the substance of it himself he should emploj an independent 
person for thdt purpose 9 C. 875 

15 Practice— Record of previous convfetton when to be referred —In trials before a jury or assessors 
the record should invariably show that referen<» to the previous conviction has not been made until the sub- 
sequent offence has been found proved against the accused 12 C. L. R 555 

16 Fresh evidence cannot be taken after assessors have given opinion,— When a Sessions Judge 1 us 
taken the opinion of the assessors the trial is at an end except for the purpose of giving judgment and if ih^e 

nd cause 
1 1> l-ISS Ina 
dge after 

closing the case and recording the opinion of die assessors reserved judgment Tlien he had private con»nuj« 
cations and interviews with the Civil Surgeon regarding ibe mental conditiou bl thq accused that tl e 

anion of the Judg*,, in discussing the condition of the accused s mind with \he Civil 'Surgeon out of Court acd 
a)t^r taking the opioion of the assessors US', illegal “*• •* < - ' ' = "-geon 

he ought to have adjourned the tnal and procured * 

1889 A W K IBL Snnilarlj where after the assessor 

prove that a statement had been made by a person nrhtrwas dbadatthe time ot tnal airetnal was ord«red as 
the evidence was iiot admissible 151 138 

IT Judgmeat aod senteace by socctsaer of trial Jadge illegal —Where after the assessors had gi'tn 
their opinion the Jud„e left the district without recording his find ng or judgment and "his successor alter 
considcnng the evidence recorded at the trial convicted and passed sentence on the prisoners the coni ict on 
was quasheil and a retrial ordered 21 W R.<7, 8C.L J 59B8Cr L J 131 

18 Reoalliflg asseaaors after their discharge -nWhenassessorsiiave given their opinions and tl ej are 
discharged a-bessioas Judge cannot recall them and amend the charge -and convict the prisoner on such 
amended charge 1 W R. 40 

19 Judge cannot cancel trial after delivery of opinion by assessors, judgment must be givec*'- 

The assessors opinions having been recorded the Judge has no option but to give his judgment In acconlince 

with the sectioa He cannot cancel or set aside the Inal because when writing his judgment be finds tlu-re ms 
beca n sn I esaf<spinKjtr Htst t/ictnjrl rs 

authoritv to cancel his oun completed trial 16 Cr L J 824 (B.) 

/ — Procedi re m Case of Previous Con tclwn 
'^ 310 . In the case oi i tnal by a jury or the aid of assessors when the 

I'l clnrt,ed with an oUence and further charged that he is byre^s^’”® a 
Procedure in cjmj oi jjrcuoiis conviction liable to cnhan^.ed punishment or to punishment 0 
previ JUS conviction diflirent kinds for such subsequent offence the procedure prescnheii h/ ’he 

foregoing proMSions of this Chapter shall be modified as follows vts 
(a) Such further charge shall not lx. read out in Court and ih* accuscti shall not 
askeii to plead thereto nor shall the same i e ref rred to bv the prosecution or ant evi ei 
adduci-d thereon unless and until 

1 1 ) liL ins been conneted oi the subsequent offenct or 

{tl) the jury have dehvtred thurverilict or the opinions of the assessors h ivc 
recordwl on tin clt irj^c ijf tlit subsequent offenct 


><«< 
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(6) In tlie case of a tnat held witbthcaid of assessors, the Court ma) , m its discretion 
profted or refrain from proceeding with the inal of the accused on the charge of the previoftV 
conxtctioiis 

1. Scope of ttio leclloa.— The whole section has beenrednfted by Act JCVIII of 1923’'CLV)of the 

jH-esciit section is cntirel> new under which the Court Is cl\cii a discretion to proceed or not with the trial of thfc 
accused on the charge of the previous com ictlon in case of a trial with the aid of assessors. (See Slaiemeriit of 
Objects and Reuons, 1914 j The main object of this section is to pretent the interests of the accused from 
being prejudiced by the production ol the proof of previous conviction before jury or assessors i>efore tlie accused 
IS convicted of the subsequent offence charged. i *'/ 

2. When to pat in proof of previost cenvfeUeB7~Records of previous conviction should uot be pilt 
in until tile tnal is concluded. They can only be used nfier conviction in determining the measure of punish 


on the ground that this improper statement pf die witness might hive probably influenced the verdict of the 
jury, 1890 A. V. N 12 Reading a charge relating to previous conviction during trial, will amount to a positive 
misdirection, 5 C. 763; 10 V. S. 89 ; and it is most essential that the procedure in jnry tnals in the Sessions 
Court should be conducted with precisioa, regulanty and dose atlention to the rules laid down in this section, 
1890 A. N. 12. In jury trials therefore the record should invariably show that reference to previous conviepon 


3, Froeedofe la r«sp«et *of praviaai eeaviettoa * !a ease referred t» High Cesrt.*— Section 807 and 
diiH section provide that accused isnotto be asked id plead to pnor convictions until hehns been 'convicted oh 
Ae dsarge ondertnaL Where a Court of Session maUes a reference to the High Court under this section,tthdre 
is no convietion or acquittal In the Sessions Court and it is only after conriciion by the TfighiCourt that 
the oocuied ein be nsked to plead to previous convictions SO W. 134. The Sesions Judge ought iiOt to chU 
upon the accused to plead to previous convictions pending a reference to the'fligh Court, but he might be asked 
to reoird the plea after the High Court had considered the reference This procedure no doubt Is pumbrops'iiod 
s 310 might be so modified with advantage, as toenabletJieSesstoosJudge to record the plea ol euxliy otmI 
{Hilly to previous convictions, after the jury had given its verdict, but before rejrorting the under this 
section for the orders ot the High Court In 2 Bore. L. E 336, the High Court after conviclinj' the accused 
remanded the case to the Court of Session m order that it may proceed to hni>h the tnal by* applying the 
pn>cedure of s 310 and passing sentence. The oorreaness of this proetdure is doubtful i 

4 Matnre of prevloni coovietlon to appear on the face of the record.— Where an enhanced sentence 
la passed in consequence of previous conviction, the Sessioas Judge or Magistrate shall state in his judgment, 
the date ot such previous conviction and the sentence passed as well as the particular offence charged Rule 
39 (if) ChU G N and Cr O p 29, amended. But the pan of the charge sWting the prev lous convicuon need 
not show die evtent of the former punishment, 4 H. R. C. fi. Appx. XI. ‘ 

8 How previoai cony tstloo proved.— .5«rs. 611 An extract from a record of the previous convicUofi 
is not evidence of the conviction without proof of identity Where such an extract was admiited as evidence 
o' Uie conv iction on the accused s denial, it was held that the procedure was more than a mere irregulanty, 
Weir II, 893, 6B.I1.R Appx. CLl and 1831 A. W. H. lili. The examination of the accused m respect -oT the 
previous conviction is without legal warrant or jusulicalion, the nature of the question which might be ^ut 
to an accused person being clearly indicated in & 342, 83 B. 129; 27 U. 233. But a Sessions Judge is 
ju-stified under this secuon m passing sentence on the accused on an admission by him of previous convictions 
and •■udi sentences will not be Interfered with, unless the irregularity in the Inquiry as to previous conviction 
iivs jirejudiced the acaued, 23 C. 639. See also 28 a 49. >' \ 

6. PreviOBs convistion antstde Britlih India cannot be taken Into aecoant—Berar forms no part of 
Lniis}) India. Hence a conviction in Berar purporting to be under the Indian Penal Code is not a conviction 
uiiflir thvi Cod'., consequently previous convidioir, had in Berar cannot be considered for the purpose of 
ejecting the punishment on the second oonvicuoii in Cntish India under the Pen-vl Code. Bui it is qof 
improper 10 take such convictions into consideration in measunng the punishment which the Court is competent 
to iwvrd irrespective of tliose speaal proviMons of law. TC. P. Cr. 24 , , 
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7 Previoi^B coavlctlos under local UwE>-~‘lt lus been held that a conviction under a local law like 
the Froiilitr entries FegulUion does not come nnderthe purview >. 75 I P C and the provisions of tint 
section cannot be applied with reference to such a conviction 1 Cr. E J. 1061 

8. XpplicabllUy of this section to trUU before Magistrate —Though this section does not m terms 
apply to tnals before Magistrates still clauses (J) and (f) indicate in general terms the preciseness with whi h 
charges relating to such convictions should be tried 11 Bar L, R. 33. 

Section 310 of the Lode does not ipplj to tnala before Magistrates 50 C. 367 

311. Notwithstanding anything m the last foregoing seaion evidencv 
When evidence of of previous conviction may be given at the trial for the subsequer* 
m^'be given ' offence if the fact of the previous -conviction is relevant under the provisions 
of the Indian Evidence Act 1872 

Nate. — Relevant aeder the Evidence Xet — See h 43 and 54 of tke Evidence Act as to circum- 
stances under which previous conv ictions would be relevant See 1 C. W R 145 , 27 C. JS9 and 4 1 W N 97 
As a result of the Full Tench Ruling in 11 C, 721, s. o4 of the Evidence Act was amended by Act III of )8‘’l 
with a view to prevent a prev lous conviction being proved in order merely to prejudice an accused penion. 

J —I \si of ]nro}i for Ht^h Court and iummontng Jurors for that Court 
Number of special >•312. The High Court may presenbe the number of persons whose 
name's shall be entered at any one time in the special jurors list 

Provided that no definite number of Europeans or of Americans or of Indians shall b*? ^ 
presenbed 

Hate.— The section has been amended b> the Cnminal Law (Amendment) Act of 1923 ' The High 
Court special jury list should in our opinion be revised and it should no longer be limited to 200 Europeans ana 
200 non Europeans. It should include all who are qualified to whatever nationality they may belong Thi« 
revision will probably increise the proportion o! non Europeans to the list Report of the Raeioi Zhsheetioes 
■Committee , . . _ 

313. (I) The Clerk of the Crown shall before the first day of Ap™ *o 

anV*pecid/uro^'"'''' subject to such rules f as the High Court from time tohme 

prescribes prepare— 

(<i) a list of all persons liable to serve as common lurora and 

(i) a list of persons liable to serve as spccaal jurors only 

(2) Regard shall be had in the prepantion of ihe latter list to the property chiracter 
and education of the persons whose names are entered therein 

(3) No person shall be entitled to have his name entered in the speaal jurors l.st 
because be may "hive been entered in the speaal j irors' list for a previous year 

( 4) The Governor General tn Counal t or the Local Government ' in the cast, of fbe 
High Court at Fort William m Bengal and, m the case of other High Courts the Local Govern 
ment § may exempt any salaried officer of Govemmeut from serving as a juror 

(5) The Clerk of the Crown shall subject to such rules as aforesaid 
prejwmg^l" ts* hav e full discretion to prepare the said list as seems to him to be proper 

and there shall Ije no appeal from or review of his dea«ioii 

314. (1) Prehminaiy lists of persons liable to serve as common jur 
PuUicatton of hs« and a-s spcaal jurors respectively signed by the Clerk of the Crown sbi 

^ Ik. published once in the I ocal Official (rasette before the fifteenth <lav u 

April n< xt after their preparation ^ 

H > 2 b.4 b.«li .uNt I t-sl fnr uld . lIlbrArtXIIof IfSi «Ai I -1 

2 Vnt f.t.. fr.m.4 bT Ih. A lBb*b*<l U »l C»url ooder thi.wct il iamniuacllon •» Ih • *H » r I P omd Ondh Ca W I 
I r> t r M.d .« II Ith Com I llul... lit Pfarga f •ttllt IMl Huprlmw-nt datH 7th Vpn) 

{ Wdr-U n ln..ft«l MBinua •Jd.J br Art X XX\ lU U l*3<V I . 
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(2) Revised lists of persons liable to i>er\e a* common jurors and speaal jurors 

respectively, signed as aforesaid shall be published once in the Locil Offiaal Gazelle before the 
first di> of Ma> next after their preparation ^ ^ 

(3) Copies of the said lists shall be affixed to some conspicuous part of the Court house 

315. ( 1 ) Out of the persons inmetl in the rev ised lists aforesaid there 
m ^ summoned for each Sessions * in the town which is the usual place 

Presidenc> towns. of sitting of each High Court t u*? inan> of those who are liable 
to serve on special or common juries respectivcK as tlie Clerk of the Crown 

considers necessarj 

(2) No person shall be so summoned more thin once in siv months unless the number 
cannot be made up without him 

(3_) If during the continuance of any Sessions it appears that the number of persons so 
Supplementary sum summoned is not sufhaent such number as may be necessary of other 
*uons. persons liable to serve is aforesaid shall be summoned for such Sessions 


316, Whenever a High Court has given notice of us intention to hold sittings at any 

place outside the t town which is the usual place of sitting of such High 
ou^ide"°"the ^s? Court for the exerase of its original criminal jurisdiction the Court of 
dencytowna Session at such place shall subject to any direction which may be giv cn bv 

the High Court summon a sulhaent number of jurors fiom its own list 
in the manner hereinafter presenbed for summoning jurors to the Court of Session 

317, (1) In addition to the persons so summoned as jurors ihe said Court of Seswon 

1 ^. . shall if it thinks needful after communication with the commanding officer 

ry jurors. cause to be summoned such number of commibsioned and non-comniissioned 
officers in Her Majest) s Arm) resident within ten miles of its place of sitting as the Court considers 
to be necessary to make up the junes for the trial of persons chvrgwl with offences before the High 
Court as aforesaid 

(2) All officers so summoned shall be liable to serve on such junes notwithstanding 
anything contained in this Code but no such officer shall be summoned whom his commanding 
officer desires to ha\e excused on the ground of argent mditary duty or hr any other speavf 
military reason 

318, Any person summoned under sections 315 316 or 317 who without hwful 

excuse fails to attend as required by the summons or who having attended 
lunxs to departs without having obtained the permission of the Judge or fails to 
attend after an adjournment of the Court after being ordered to attend 
shall be deemed guilty of a contempt and be hable by order of the Judge to such fine as 
he thinks fit vnd m default of payment of such fine, to imprisonment for a term not exceed ng 
months m the aval jvil until the fine is paid 

Provided tliat the Court may in its discretion remit an) tine or imprisonment so imposed 

* Word, Ib iDTert«d csmiOM vmiubftitutn) the vcird* a «• k Fra li.flCT towo hr Act XVIII of ms 
t Word. Id ioTcrtod comma, wreutet tatod for tb» word. ** Bl l«««at twwity..r»eii c>f tbooc who are liable to .•rre on • vr jt 
abi! <mT.fc!ur of tSode who are Iidble to Mr*, on eonuoofi Jarire bj JItt ZVUt of ta^i 
t Word. Id lB*octcd«(is>nMa wrr*aub*tit\ilod for tb« irarda rteMdaecyioirn 
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A — Ltst oj Jutars and Astessoisfoj Court of Session and summoning 
Jurors and Assessors for that Court 

319. All male perboiii ba«een the ages of tttent>-one and si\t> bliall except as ne\t 

. , . hertinafter mentioned be liable to serve as iuror» or assessors at anv tnal 

I nbility toserve "IS ... ^ 


juiors or ns'iessors 


held with n the district in which thej reside or t{ the Local Government on 
considention of local arciJtMstances, has fixfed any smaller area m thn 
behalf withm the area so fixed 


Notes.— J In Madras all per ons who reside outside die ndiusof 2 y miles where there is no raibaj 
comm ication outside So miles when there is raU vay communication and in Kistna Godavari and Malabar 
out ide 40 miles when canal commumc tion exists are exempt. See C O iio 1734 dated lO/A December 190a 
Madras R lies para 46 (y). 

i Remuneration to be paid — Jurors and assessors should not be paid allowances of any kind 
exceji in cases m whicli at the request of the Sessions Judge they had to come more than five miles from 
the Court house to visit the scene of the offence when they may be paid actual out-of pocket expenses. Madras 
G O J602 dated 2€ti Defober 1904 md O O Ato 234 dated lOfh February iplO \n Punjab if the jurors 
and nssessors residence be more than five miles from the Court each juror or assessor is entitled to his bona 
fide travelling expenses and if he ts detained for more than a day he is entitled to subsistence allowance at a 
rate not exceeding five rupees. Punjab Book Ctr 244 In Bengal j{ the usual residence of the juror or 
tssessor is more than five miles from the Court house he ts entitled to n dally allowance for attendance at Court 
only not less than one rupee and not more than five rojiees. Cat Gasette Apr^l !9M 


320. The following persons arc exempt from JiabJity to serve *s 
^ jutora or nssessors namely — 

'o) officers in civil employ superior m rank to a District Magistrate 
(i) salaiieil Judges 

{<•) Commissioners and CoUcctors of Revenue or Customs 

(d) Police-officers and persons engage<l m tlu Preventive Service m the Custoo’S’ 
Dtjkirtm nt 

(e) persons engaged m the collection of tht revenue whom the Collector ihmksfitto 
exempt on the ground of official duty 

(/) persons actually officiating as priests or ministers of their respective religions 
{g) persons m Her Majesty s Armj except when by any law m force for the titn^ 
Ikhij. they are specially made liable to serve as jurors or assessors 

(h) surgeons and others who openly and constantly practise the medical profes ion 

(0 legal practitioners (as defined b> the Legal Practitioners Act 1879) m actu'*' 

T r ici to 

(y ) persons employed in the Post Office and TeWgraph Department 

(i) persons exempted from personal appearance in Court under the provision’' of the 
t odi. of Civil Procedure sections 640 and 641 

(/) other persons exemptevl bv the l.ocal Government from liability to serve as jurors of 


Netei.— s. 640 of tile Co<le of Civil f rooedure relates to exemption of certain women 
in Court. S 641 relates to exemption of certain persons by the I/icnl Government from personal appw 

i totn Now jrr ss. 13^ an I lasof the 1903 Code <"78 as m grounds ol objection to persons sum 

t. ExemptlsB* by Local OoveremeBt— For Madras see G O No. 1734 Judicial dated »0M Dec^'^^ 
irtM In r nfdb mlliury men are nut exempt unless tile commancllnjr officer requires thera lobeeiron*' 
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2 ETetoptioB net a dteqnallfleattoa — Peisonsulxiarc exempt from service ns jurors are not incapable 
oi een, ing as exemptions cannot be treated as a disqualtficatloti under & 278 

3. PerioDt eiempted may be eammoBed te try Earepeans.— s. 4bi 

321. (1) The Sessions Judges and the Collector of the district or such other officer as 
the Local Goternment appoints tn this behalf, shall prepare and make out 
as^e^sori alphabetical order a list of jicfsons liable to serve as jurors or assessors 

and qualified m the judgment of the Sessions judge and Collector or other 
oihcer as afore&ud to ser\e as such, and not liktl) to be successfully objected to under section 78, 
dau'^(^)to(/4) both inclusne 

(2) The list shall contain the name, place of abode and qualit) or business of every such 
person , and if the person is an European or an Amencan, the list shall mention the race to which 
he belongs. 

Npica.— 1 What class flf periOBs are cHgibte as Jaren.— In selecung persons to serve as jurors and 
assessors, a Ses^iions ]udge should dioose persons of an independeni condition in life, men of judgment and of 
experience 23 W. R. Persons of high soaal position should not be placed on the list oi assessors as native 
sentiment upon this point is nghtly or wrongly not in favour of such nomination, 1897 A. W. N 167. Even in a 
district m which there may be no Sessions Court a jury list sliould be prepared for use should a tnal be held by 
the pistnct Magistrate under s. 451 r 

2. Qaallfled pertena not to be arbitrarily exeladed —It is not ojien to the Sessions Judge or Deputy 
Commissioner to arbitrarily exclude from the list anv person who is liable and qualified to serve as a juror or 
assessor and who is not likely to be successfully objected to under s 278, cIs. (^) to (A), both inclusive;. Sjiectal 
exemption from liabilit) to serve can be granted only by the Local Government under c) (y ) of s 820 C P O' 
Or, Part// No 33 

3. Vbat the list theold coatala la addition to partlealars ipeelfied in cL (2).— The list should also 
'«ho« against each person included m it the language or linguages understood by him. C P CV. Or, 
Pvill No S3 

4 Holding Sessions anysrhere within the Set^ons diyision may not bo permitted by liiessM^LisL— . 
Where die be^iofii' Judge of Caoara asked the Hi^h Court for sp^ial ^rmission to holdTii? Comt at birsi 
instead olat Karwar for the September Sessions of 1886 Af/<T.asse$sors can only be chosen from the list prepared . 
under this section which can only be revised once a year [s. 324 (6)J The Court, therefore declined to grant | 
the i^miission asked for there being no assessors available for Sessions at Sirsi, Ratanlal 304 

8 Jary Hat to be carefally revised.— AH Collectors should exercise great care in the revision of the 
jurors list so as to ser> e the inclusion of all qualified persons oi intelligence who are liable to serve and the 
exclusion o! those who are not fit to sit as jurors Afadras G O No 474 dated J6/A ATareh 1889 

322. Copies of such list shall be stuck up m the office of the Collector or otlier offic»-r 
lublication of list aforesaid, and in the Courthouses of the Distnct ^lagistrate and of ih> 

District Court and extracts therefrom m some conspTcuous place m tli' 
or towns in or near which the persons named in the extract reside 

323. To every such copy or extract shall be subjoined a notice stating lla' i '-n 

to the list will be beard and determined by the Sessions Jud^»- ^rriT ^ 
Objections to ist other officer as aforesaid, at the Sessions Court liouse. son a* 

mentioned m the notice 


324. (0 Po*" hearing of such objections the Sessions Jaij" 
Collector or other officer as aforesaid, and shal^ st ; 
mentioned m the notice, revise the list and hear zir 
jierons interested in the amendment thereof and shall stnke out ib^ 


Revision of list 
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suitable m their judgment to ser\ e as a juror or as an assessor, Or who may establish his nght to 
an) exemption from service gi\ en by section 320 and insert the name of any person omitted from 
the list whom they deem qualified for such smice ‘ 

( 2 ) In the event of a difference of opinion between the Sessions Judge and Collector or 
other officer as aforesaid the name of the proposed juror or assessor shall be omitted from the list. 

(3) A copy of the revised list shall be signed by the Sessions judge and Collector or 
other officer as aforesaid and sent to the Court of Ses'>ion 

(4) Any order of the Sessions Judge ami Collector or other officer as aforesaid in 
preparing and revising the list shall be final 

(5) Any exemption not claimed under this section shall be deemed to be waived unti 
the list IS next revised 

Annual revision of Th^list so prepared and revised shall be again revised once in 

list every year 

(7) The list so revnsed shall be deemed a new list and shall be subject to all the rules 
hereinbefore contained as to the list onginally prepared ' 

325. In the case of any district for which the Local Government has declared thatthe 

tnal of certain offence shall, if the Judge so direct, be by special jury, the 

of s^^fjurors°^ Sessions Judge and the Collector of such district or other officer as aforesaid 

shall prepare m addition to the revised list hereinbefore prescribed a 
special list containing the names of such jurors as are borne on the revised list and are w the 
opinion of such Sessions Judge and Collector or other officer as aforesaid, by reason of their 
possessing superior qualifications in respect of property, character or education, fit persons to 
serve as special jurors provided alwa>s that the inclusion of the name of an> person in such special 
list shall not involve the removal of hts name from the revised list nor relieve him of his liability W 
serve is an ordinary juror in cases not tried bj special jury 

326. n) The Sessions Judge shall ordinarily, seven days at least before the diy which 

he may from time to time fix for holding the Sessions, send a letter to 
District Magistrate District Magistrate requesting him to summon as many persons named m 
to summon Jurors and , , f. . . .. . r- . to 

assessors. the said revised list or the said special list as seem to the Sessions juogc 

be needed for trials by jury and tnals with the aid of assessors at the 
said Sessions, the number to be summoned not being less than double the number required for any 
such tnal * ' and including where any accused person is an European or an Amcncan as manj 
Europeans or Amencans ns may be required for the purpose of choosing jurors or assessors for the 
tnal " 

(2) The names of the persons to be summoned shall be drawn by lot m open Court 
exclutlmg those who have served within six months unless the number cannot be made up without 
them , and the names so drawn shall be speafied m the said letter j 

(3) j Where the accused requires and is entitled to be tned under the provisions of 
section 27^ there shall be chosen by lot m the manner prescribed by or under section 276 from 
the whole number of persons returned the jurors who are to constitute the jury until a jury contain* 
mg the proper number of Europeans or Etirojieans and Amencans or of Indians as the case mav 
has been obtained 


iM br .Act XII «l 



5)S 324 330] TRIALS 15H-ORE IlK H COURTS AND COURTS OT SESSION 739 

Pro\ided that m any case !n which the proper minibeV'of Europeans or Americans 
<annot otherwise be obtained the Court may in its discretion for the purpose of constituting the jury 
summon anj person excluded from the list on the ground of his being exempted under section 320 
(4) Where, under the proiision to sub-section (3) the Court proposes to summon as a 
juror any person in His Majesty s Army , the pro\isions of section 317 shall apply m like manner 
as th^y apply for the purpose of the summoning of military jurors for a tnal under section 316 

Notes.—! Form of precept to District Magistrate to summon jurors and assessors IS gt\en in Sch V, 
Form No 32. The duty of issuing a precept which li imposed on the Court of Session by this section cannot 
legally be penormed by a Subordinate Judge in temporar) charge of the current duties of the Court of Sessions, 
Jlatanlal 113 

a Object of seetloD— Trial by jarori not eammooed— The object of the provisions m this section 
-and ss. 276—279 is to secure an Impartial tnal by rendering impossible any intentional selection of jurors 
to try a particular case and an accused person has a nght to daioi to be tned by a jury chosen with stnet regard 
to ail the safeguards provided therein to secure perfect impartiality Where on the day fixed for the tnal of a 
jury case only three jurors were present m Court and the Sessions judge summoned the other jurors necessary, 
hom among ^e residents of the town held that the facts that the jurors were summoned from among the 
■residents of the town ivere speaally selected and were not summoned after being chosen by lot, as the law 
requires from the whole of the persons liable to serve on the jury iv6re very serious matters inasmudi as they 
a&ected the constitution of the Court and the irregutanty, therefore was not cured by s 537 7 C. W N 188 If 
the Judge was unable to obtain a panel in the manner provided by this section it was hts duty to postpone the 
tnal and to proceed under this section to obtain a sufficient number of jurors See Notes to s 276 at jx 657 

3. Trial with the aid of assessor not lammoned ^The tnal held with the aid of an assessor who has 
jiot been duly summoned (it being not proved that his name was in the list of assessors and be could be 

summoned) is illegal and the defect cannot he cured by s. 537 The fact that the accused did not object is 

tmmatenal 13 0 C 337 w 11 Cr L J. 734 { 1894 AWN 207 But it is not illegal to select as an assessor one 
whose name was In the list and was summoned to attend on a particular day, bul who attended on another day 
•o! the same sessions, 17 Cr. L J 17 (A ) See Notes under s. 284 

327. The Court of Session may direct jurors or as^e^50^s to summon'd at other 
periods than the penods speaiied in section 326 when the number of tnals 
before the Court renders the attendance of one s“t of jurors or asacssora for 
a whole session oppressne or whenever for other reasons such direction is 
found to be necessary 

328. Every summons to a juror or assessor shall be in writing and 

shall require his attendance as a juror or assessor, as the case may be at a 

time and place to be therein speafied 
For Forms ot summons to assessors or jurors r^rSch. V Nos 33 and 33 

329. When any person summoned to sene as a juror or assessor is in the S'^rvi'-^ of 
Government or of a Railway Company , the Court to serve in which he is so 
summoned may excuse his attendance if it appears on the representation of 
the head of the office in which he is employed that he cannot sene as i 
juror or assessor, as the case may be, without mcomentencc to the public 

330. (1) The Court of Session may, for reasonable cause excuse any 
juror or assessor from attendance at anv particular session .C f 

(2) The Court of Session may if it shall think fit at the concluMOn of 
am tnal by bjKaal jury, direct that the jurors who have served on such jury 
shall not be summoned to serve again as twelve 

months. 

*8ub-«f(t»a (0 h*. bmia(td«4Iv Act Xll of li i 
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331. Cl) At each Session the said Court shall cause to be made ? 1 si 
awssor° attending " names of those \tho ha\e attended as jurors and assessors at 5 uch 

session 

(2) Such list shall be kept with the hst ol the jurors and assessors as revised under 

section 324 

(3) A reference shall be made in the margin of the said revised list to each of the name? 
which are mentioned m the list prepared under this section 


332. (1) Any person summonetl to attend as a juror or as an assessor who wit^n^i 
lawful excuse fails to attend as required by the summons or who lia^m? 
a f nda'^e uroror ^H^nded departs without having obtained the permission of the Court 
assessor to attend after an adjournment of the Court after being ordereif ^ 

attend shall be liable by order of the Court of Session to a fine 
exceeding one hundred rupees 


(2) Such fine shall be levied by the Distnct Magistrate bj attachment and sale of 
moveable property belonging to such juror or assessor withm the local limits of the junsdictioP 
the Court making the order 


(3) For good cause shown the Court may remit or reduce any fine so imposed 

(4) In default of recovery of the fine by attachment and sale, such jufor or assessor 
may by order of the Court of Session be imprisoned in the Civil Jail for the term of fifteen days 
unless such fine is paid before the end of the said term 

Notes —1 Serving of aammons by registered letier is illegal —The issue of a summons b> registe^'j 
letter is illegal and not being authorized b> law conviction based upon such service is illegal and will be 
aside 1 C W N 116 

2 Legality of service by affixtaro— obligation to report change of address —Where a 
been fined for non attendance and it was shown he was not lixingat the house when the summons was ser ® 
by fixing the duplicate to the door of h»s dwelling house and that he had no knowledge of the service of 
summons it was Md that the law does not contemplate tiie imposition of an obligation on persons on the 
list to notify tlieir change of address to the Court before leaving their usual place of residence ^ j. 
arrangement for acceptance of scrMceof summo ts or for intimating to the Court their inability to attend P 
W N 887 


^ appesA Irau an order uaposmg a fine —Ho appeal lies Irom a i order fining an assesaw et 
for non-attendance. But if a juror or assessor 1 as been fined and he subsequently gives good ground such 
illness for his non attendance the Judge should reconsider his order 8 V B 83 


4 Gentlemen of high rank ehonld not be pmt os assessori Ust — A gentleman of high rank 
was summoned to attend as an assessor and he put forward a plea of sickness which was disbelieied J i 
Sessions Judge who fined him Rs 100 In an application fw revision it was that such persons o ^ 
position should not be placed on the list of assessors as native sentiment upon this point is rightly or wron 
not in favour of such nomination 1897 A W N 167 


Z, — Special provtsums /or High Couris 

333. At any stage of any trial before a High Court under this Code liefort. tht 

of the verdict the Advocate-General may if he thinks fit inform me o 
fewer of Advocate- on behalf of Htr Majesty that he will not further prosecute the 
Generil to stay prose- charge and thereupon all proceedings on such charge 

defendant shall be stayed and he shall be discharged of and from the sa 
Ikit such d schar^i shall not amount to an acquittal unless the presiding Judge otherwise directs 
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Notes.—!. Cues where Nolle proieqni wu catered.— At the Cnmtnal Sessions of Calcutta High 
Court the tnal of the accused had commenced before Mr Justice R and evidence partly had been gone into 
when the Judge retired from the case under s. SS6 as he was a shareholder of the prosecuting bank, and the case 
was adjourned without the jury being discharged. The Chief Justice purporting to act under cL 13 of the Charter 
appointed another Judge to preside at the tnal of the accused In answer to a question by the Judge, the Stand 
ing Counsel intimated that he intended proceeding with the tnal from the point where it had been left, wh®re 
upon It u’as contended on behalf of the accused that the presiding Judge could not proceed wth the tnal as 
Air Justice R and the jury empanelled before him had sull theaerm of the case The Advocate-General entered 
a Nolle prosequi and the accused u as discharged, 2 C. W. N. (SI. See also 8 C. W. N. <3 noted under s. 305, 

7 C. W, N. 31, noted under s 282 and see Nirmal Kantx Jtoj^s Case II C, 1072 for other instances 

2 English practice— when a Nolle proseqsl U entered —A Nolle prosequi to stay proceedings upcm an 
indiamem or information pending in any Court may be entered b} leave of the Attorney General at the instance 
of either the prosecutor or the defendant at any time after the bill of indictment is found and before judgment 
N V Dunn, 1 C. and K. 730. This power of the Altornej General is not subject to any control by the Courts , 
but does not interfere with the nght of a Judge to allow a case to be withdrawn on the application of a private 
prosecutor R v (1899) 1Q.B.809— 911. ./f is distinct from, and has not 

the same effect as offenng no evidence and submitting to acquittal Elworthy v Bird 2 Blag. 258. ft 
appears to be preferable to an application to discharge the recognuances of the prosecutor and witnesses This 
usual occasion of granting a Nolle prosequi is either where in cases of misdemeanour a civil action is depend* 
mg for the same cause, R \ /’wA/iag, 2 Bar. 719 1 or where any improper and vexatious attempts are made 

to oppress the defendants as by repeatedly preferring defective indictments for the same supposed offence, R 
V Guarelgf, 1 V. BL SIS jor if it is dear that an indictment t> not sustainable against the defendant A No^e 
prosequi may be entered as against one of two or more defendants who are jointly indicted to enable one such 
defendant to give evidence for the Crown against his oodefendants. Arehbold.pp. Ui-~U9, Hiilsbary,\Q\ V, 
pp 259—351 

Effect of a Nolle proseqal— Nolle prosequi puts an end to the prosecution but does not operate as 
a bar, or disdiarge, or anacquitulon the ments, Goifdarifv Snnih 8 Hod. 281, and the pany remains liable ^ 
be re-mdicted. Fresh process may not however, be awarded on the same indictment, R v Allen, 1 B aitd 
8.850J JP V RFitchel, 3 Cox 98. Arekbotd, p 146 See Notes under s. 403 Where an accused person wft« 
discharged before the Calcutta High Court under ss 363 and 266 I P C and an order of discharge passed on 
the Advocate-General entering a Nolle prosequi, the accused was subsequently put up before a Deputy 
Magistmte who held that he could not be tned Aeld that the Magistrate could take cognizance of the case 
The order of discharge could not be set by any tribunal and it did not require to be set aside for fresh proceed* 
jngs on the same charge (29 0.728 referred to) 40 C 91 , 82 C 990 

334. For the exetaseofits original criminal junsdjction, everj High 
Court shall hold sittings on such days and at such convenient interval ^s 
the Chief Justice of such Court from time to time appoints 

335. (1) The High Court shall hold its sittings as the place at which 
It now holds them, or at such other place (if any) as the Gov emor General m 
Counol m the case of the High Court at Fort William, or the Local 

Government in the case of the other High Courts may direct. 

(2) But it maj , from time to time in the case of the High Court at Fort William with the 
consent of the Governor General in Council and m all other cases vnth the consent of the Loc^f 
Government, hold sittings at such other placo within the local limits of its appellate junsdiction as 
the High Court appoints 

(3) Such officer as the Chief Justice directs shill give notice beforehand m the Local 

. , Offiaal ofallsittings intended to be held for theexeraseoflheonginal 

.Sotic ol MUmEi 

336. [Place of tnal of European Bntish subjects ] Omitted by section 20 of Act Xll 


Time of holding 
fittings 


place of holding 
sittings. 
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CHAPTER XXIV . 


General Provisions as to Inquiries and Trials 


337. ( 0 ' In the case of any offence triable exclusively b) the High Court or Coun of 

^ ^ Session or am offence punishable «ith impnsonment which nia> extend 

acco1nphc°^ pardon to ^ offence punishable under section 21 1 of the Indian Penal 

Code with impnsonment which maj extend to scxen years or anj offence 
under any of the following sections of the Indian Penal Code, sections 216-A, 369, 401 435 and 
477 A the Distnct Magistrate a Presidenty Magistrate, a Sub-Dmstonal Magistrate or any Magis- 
raie of the first class may at any stage of the investigation or inquirj into or the trial of the offence 
with a view to obtaining the evidence of any person «upposed to ha\ e been directly or indirect]) 
concerned m or pnvj to the offence, tender a pardon to such person on condition of his making a 
full and true disclosure of the w hole of the circumstances within his know ledge relaUve to the offence 
and to ever)’ other person concerned, whether as principal or abettor, m the commission thereof 

Provided that where the offence is under inquuy or trial no Magistrate of the first class 
other than the Distnct Magistrate shall exercise the power hereb) conferred unless he i3 the Magis- 
trate making the inquiry or holding the trial and, where the offence is under investigation, no sucli 
Magistrate shall exercise the said power unless he is a Magistrate having junsdicoon m a ph<* 
where the offence might be inquired into or tried and the sanction of the District Magistrate has 
been obtained to the exercise thereof 

I* (I A) Every Magistrate who tenders a pardon under sub-section (1) shall record hi» 
reasons for so doing, and shall, on application made by the accused, furnish him with a copj o' 
such record 

Provided that the accused shill pay for the same unless the Magistrate for some special 
reason thinks fit to furnish it free ol cost 


(2) Every person accepting a tender under this section shall be examined as v mtnes» w 
the Court of the Magistrate taking cognizance ofthe offence and m the subsequent trial if anj 

I (2-Aj In every case where a person has accepted a tender of pardon and has been 


examined under sub-section (2; the Magistrate before whom the proceedings are pending 


shall if 


he IS satisfied that there are reasonable grounds for believing tint the accused is guilt) of aa 
offence commit him for trial to the Court of Session or High Court, as the case may be 

13) Such person unless he is already on bail ^ shall be detained m aistod) unul the 
termination of the tnal 


Note.— Referring to the amendment ol Ihis section tlieSel Com. saj — 

After considerable discussion of the provisions of s 337 and examinition of tlie large bod) of opi'ii 
on tl IS clause we have tmvnimousl) come to the following decisions — ^ 

(a) Jnslead of including a)J oliences punishable with impnsoiiineiit for a term which nia> ®' 
to seven jears we have made the limit ten years and have added as special enses Ss 211 216-A 369 
and 477 A, of the 1 ndian 1 enal Code — • 


Tbn. w( 
•ctlon vs* I 

ThfV. Vo, 


t> •ubat luted (nr •nb-wct «> 
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The M-igistrate who should be allowfd to tender a pardon should, ui our opinion, be Magistrates 
of the first class who are inquiring into the offence and any Distnct Magistrate, Presidency Magistrate, 
Sub-Divtsional Magistrate or with the sanction of the District Magistrate, a Magistrate of the first class, having 
jurisdiction in any place where the offence might be inquired into or tried. , I ^ ' i j ' 

(r) Tlie power to tender a pardon should be esercisable during an investigation as well as after a 
magisterial inquiry has begun , 

(d) \Ve have deleted the words “other than a Presidency Magistrate” We ^e no reason why 
Presidency Magistrates should not record tlieir reasons for tendering a pardon. 

(«) We do not agree with the Committee of 1916 tlut it should not be necessary to produce as a 
w itness in the Sessions Court an accused person who lias accepted a pardon. 

(/) We think all cases in which there is an approver should be commuted for tnal, and we have 
deleted the provtsioii which enabled cases to be transferred to s. 30, “ Magistrates. 

The charges between the old and the new section are clearly brought out in the SeL Com. Report 
quoted above 

Notes —i. Scope of the lectloa.— The procedure laid down in this section is an important excep* 
tion to the general rule that the statement of an offender is not to be taken as evidence against his co-accused 
unless he incurs the same nsk as those jointly accused with him, by inculpating himselt With a view to see 
that grave offences do not go unpunished, the Legislature has introduced this exception, but confined its 
operation to cases mentioned in the sectioa In rendennga pardon, the Magistrate should make an offer to the 
one least guilty among the several accused. the observations of Turnfk, OM'O C ] , in 1 Jl.66i as to the 
necessity of tendenng pardon to an accomplice in certain caseA 

2. hor the History of the lectloB, rre Note (1) to s. 339 

IN RESPECT OF WBAT OFFENCES PARDON HAY BE TENDERED. ' ' ' 

3. ' Offence trUble cxcluively by the Court of Session.’— *1 he words mean an offence shown m the 
Schedule so triable , and an offence is none the less so because nii accused person charged under & 395, 
L P C., has a pardon granted to him under the orders oi a Distnct Judge empowered under s. SO and ts 
subsequently tned and conviaed by the District Magistrate so empowered, 3 P. R. 1897. See also 10 C. W. M. 

8<T«4Cr.Ii.J.4l;29H.61. 

4. Thai ether offences triable by Kaghtrates are Jointly charged, will net invalidate a pardon when 
the case ai a whole Is a sessions ease.*— All that ss 337 and S38 require is that there should be an offence that 
IS triable exclusively by the Sessions Court, under inquiry or tnM, and the fact that there may be other offences 
alleged or charged, which are not so tnable is tmmatenal and will not invalidate a pardon granted in respect 
of the offence exclusively triable by the Sessions Court, 9 S. L R. (3 b 16 Cr. L. J. 832. Where a Magistrate is 
inquiring inio an offence exclusively tnable by aCourtof Sessionalong with one nut so tnable, pardon can be 
granted under s. 337, 11 P. W. R. 1915 » 17 P. R. 1919 b 16 Cr. L. J. 39t 

9. Under the old section pardon can only be granted in an inquiry, but under the new amendment the 
pouerto tenderaiwdon is exercisable during an investigation as well as after the magisterial inquiry has begun. 
Solbatthe difference m the meaning ot an investigation and inquiry under the Code is no longer important. 
*nie ruling in IS B. 61, has become obsolete under the present section. also 3 Lab. <31. < 1 

I ,tJ> I t 3 { r J V 1 j 1 i t * u - 1 

WHO HAY TENDER PARDON. 

6 Tender o( pardon by Haglitrate of another dUtrlcL— It is essential that the Magistrate tendering 
pardon, must be one before whom Uit Inquiry fs held. Tender oi pardon by the District Magistrate ot E\n 
respect of offences regarding which inquiry was being held in the distnct oi M l>cfore another Magistrate is 
illegal , consequently such lender cannot be pleaded in bar of tnal, and sentence passed against the person to 
whom tender w is so made is good, 20 A. <0. Scaion 529 cannot cure such excess ot jurisdiction. 

7. Tender of pardon by nnanthorlied Kaglitrattf and lUaeeeptanee In good faith. — When a pardon 
lias l>eeii tcnderetl and accepted in good faith, the fact tliat the Magistrate had no poirer to tender sudi pardon 
is adefea expressly cured by s. 539CrX 1 P* R> I89S; 29 A. So also where a pardon is granted with the 
oral sanction ofaDistrict Magistrate, thetender ofpardan though irregular is legal, 9 A. I^J. <91b1908 
A W.N.299B8Cr.L.J.M9. aL<o 10 C. 996. 
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8. Government not competent to tender a conditional pardon noder thb 8ect!oa<--'The Local Govi:rn 

menthas no power to tender a conditional pardon to an accused person within the meaning of this and the 
next section, and the evidence of an accused taken under a conditional pardon so offered, is wholly inadmissible. 
10 C. W. N. 897 s= 4 Cr. L. J. 44 ; 33 C. 1353 In 9 P. K. 1906 4 Cr. L. J. 282, it was held that an accused person 

whom the Local Government had promised not to prosecute in respect of an offence to which this section does 
not apply is a competent witness ngainst his accomplices provided the promise not to prosecute was given and 
accepted liefore commencement of tnaL An accomplice to whom the Local Government has mad^ a promise 
not to prosecute and by whom the promise had been accepted after the commencement of the trial, not a 
competent u itness. Such a grant of pardon does not alter the position of the accomplice as an accused person 
or make him cease to be an accused person so as to enable him to depose on oath 

TO WHOM PARDON HAY BB TENDERED. 

9. Periona aappoaed to have been eooceraed. — ^The uord 'supposed' in (his section and the nett, 
most be taken merely as intended to exclude the case of a man who has actually been convicted of the cnme, 
and not the case of a man who, although admitted to be a jtarty to the crime, is unconvicted,7 A.160atp. 193. 
A tender of pardon to a person who had already pleaded guilty but who had not been sentenced on his plea is 
not illegal though he may no longer be regarded as a suspected offender, see 25 M. 61 (P.C.) 

PROCEDORE. ^ 

10. Magistrate to explain that pardon ii condItlonaL — The Court should, when it tenders a pardon to 

a person, explain to him the condition', which acosmpany the tender If he refuses, tlie trial ujll proceed as it 
no such tender had been made It he accepts it i» the duty of the Loun to examine him as a witness m V** 
case and then, it the Court be oi opinion that he had not complied with the conditions the Court may commrt 
him or direct him to be committed for trial upon the charge in respect of which the ptrdon was icndered 
I B. L B Appx L — 12 W. B. 80. ^ \ 

11. Improper condition attached to pardon->t«m^a‘(ieB to strain tba trath.— Pardon was tend»ed 
to one of three persons accused of murder coupled witli the «>ndition that'he should profess to ha>e 
present when the death occurred and to have personal knowledge of the circumstances under which the 
offence occurred , held, such a condition could not be attached to a tender of pardon, as the only condition wni«i 
the law allows is that stated m this seaion Tlie law should be so worked that the temptation to the 
plice to strain the truth should be as slight as possible, BatanUI 612. See 12 C. L. K. 228, as to breach of 
condition 

12 Sab-sacUon (2) — Approver ihaU be examined as a witneis in the case fold Beetioo^— ’Th« 

“ in the case ' in sub-sec. (2) include a preliminary inquiry and do not refer to the trial alone Where, there , 
a person to whom a conditional pardon had been tendered gave false evidence at the preliminary mquuy 
was therefore not called as a witness by the prosecution at the Sessions tnal and subsequently the par o 
having been withdrawn he w-as charged and stood committed, held that the commitment was legal ® 
prosecution was not bound to put him forward as a witness at the Sessions tnal if they believed that be 
give take evidence, 24 M. 321 which approves of 20 A. 529 ; 42 C. 858. Even where the approver be ore 
the committing Magistrate first makes a full and true disclosure and subsequently resiles from his statemcK 
he need not be examined in the Sessions Court, S3 II. 5l4; 5 8. D. R. 174 = 13 Cr. L. J 83} j, 

=. 153 P. L. R. 1903 = 3 Cr. L. J. 83 (F.B ) overrvltnfi 4 P. R. 1903 j 4 U. B. R. Ct. P.7 7 Cr. t. J 293 } 17 F. 

!"!•. ,ir- t .’.“i.rT t-- .!'rr-- i-r-.r'.fT. . 

ness in the 

, * ■ ■. ' from being 

examined in the Sessions Court on the ground that be ma> prove an untrustworthy witness. 

The approver must, however, lie examined as under sub-sre (2)and then dcah with under ^ 339 
necessary, after the tnal of the other accused is over, 31 M. 272, 

13. 8ab>ieetloii (3)— Approver to be detained la cnitody till tertniattlon of trW *"d no 

(a) dppraier must ir ay/rr/rjd/— In 30 B.611, Beaman, J , was of opinion, that the . . 

be disdiarged immediately the trial is over ' It ts not for the Judges of the Sessions or the High Court 
a disaetion m the matter, and to say that theywiU detain him in order that the further proceedings ^ „_g 

aipilnsthim ' but Aston, J , was of opinion that iiaSessions Judge was ofopinlon that the jordon had I*. , 
forfeited he may also hive authority to order the pardoned accomplice to be remandedlln custody unli 
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proper BUthont> has had reasonable time to decide whether further proceedings are to be taken against him 
Opinion of Beam w, ]^v,A%folloaed\n 11 N. L. R. S9<s> 16 Cr. L. J, il7. 5^^ also 37 A. 331. 

(i) Does this sui-sechon xmpty that the approver cannot be commlUd along with the others 
person accepting pardon under this section must be examined as a witness in the case and if not on bail, should 
be detained in cu3tod> until the termination of inal the Court of Session of the other accused Therefore 
nothing should be done against such person, t.e, the approver, till after the case in the Court of Session has 
been finished, and his trial should commence not o if it be deemed necessary to take proceedings against him, 

23 B. <93 approved 2< U. 321; 31 U. 273; 11 A. 902; 4 U. B. 7 = 7 Cr. L. J.2<5. But ree Notes 8 and 9 under 
s. 339 and also 4 U. B. R. 7 = 7 Cr. L. J. 315 


14. Bab-iectlon (4) old ■eetioB^MagUtratea bonad to state reaiou for grant of pardon. This is now 
incladed in the new tab>tectton (1>A).— This section requires a Magistrate who tenders a conditional pardon to 
record his reasons for so doing. Where, however, the facts which led up to the tender appear on the record, the 
omission to state reasons is, not only not an iHegahiy but not even an irregularity which vitiates the proceedings, 
5C. L. J, 224 BsS Cr. L. J. 112 /otiouedin 36 G.629. The recording of his reason is not a condition precedent to 
the tender of the pardon and its acceptance b> the approver and the pardon cannot be set aside because the 
reasons are not recorded, 13 Cr. L. J. 939 (A.) 


^ 19 Scope of ■Bb*<ect!oo (4) old teeUon — PardonHenderlng HagUtrate net competent to try the 
cue— /r, as falling under a section other than that under which he originally supposed it to fall, before he 
tendered the pardon. Subsection (4) refers to a stage after inquiry, while subset (I) contemplates the case as 
It stood before the commencement of the inquiry, vtz, an offence exclusively tnable by the Court of Session or 
the High Court. The provisions of this section must be construed sinctly, and disqualification created by the 
last paragraph applies only to that Magistrate before whom the suspected person is brought face to face, and 
who attempts to induce him by promise of pardon to make a full and true disclosure. Such Magistrate 
to a certain extent assumes the functions of a Policeofficer and identifies himself with the prosecution, and it 
was doubtless on that account that it was considered pro|>er to disqualify him from trying the case As regards 
the examination, there is a distlnaion between^the examination of approver made by a pardoMendenng 


3 I • • 

which the disclosure made by the approver shows that only a minor offence had been committed, 6 B. L. R. 174 
= 19Cr.L J.S3. Ulien a Deputy Commissioner tnesa case exclusively tnable by the Court of the Sessions 
under powers conferred by s. 30 he does so as a Magistrate and if he tenders 'a pardon he is precluded from 
trying the case, 10 C V. R. 847 = 4 Cr. L. J 44. But the latter pan of old subsection (4) imposing a restriction 
on the competency of a pardon-tendenng Magistrate is omitted now 

16. English practice— tendering pardon.— The evidence of an accomplice ts now secured by one of 
the following methods — <1) Byspeaal proclamation pardon ts someiimes promised upon certain conditions. 
Accomplices withinthis class have a right of pardon. ( 2 ) By admitting accomplices to give evidence for the 
Crown, under an Implied promise of pardon, on condition of their making a full and fair confession of the truth. 
On a strict and ample performince of this condition to the satisfaction of Judge presiding at the trial 
they hive m equitable title to a recommendauon for the King's mercy They cannot plead this In bar to an 
indictment against them, nor can thev avail themselves of it as a defence on their Inal though it may be made 
the ground of a motion for postponing the tnal, to give the pnsonertime foran application in another quaner , 
and if an accomplice after being received as a witness against his companions breaks the conditions on which 
he IS admitted, and refuses to give full and (air information he will twsent to tnal to answer forhts share of 
guilt in the transaction. Kussell on Crimes, pp, 2283 and 2284 See also 32 K. 173 at p. 179. 

ACCOMPLICES AND THEIR EVIDENCE. 

17. Who U an aceompUee?— An accomplice is one who confesses himself a cnmma! Nt) man ought 
to be treated as an accomplice on mere suspicion unless be confesses that he had a consaotis hand m the crime 
or he makes admission of such facts which show that he bad such a hand, 11 Bom. U R. 1193 m 10 Cr. L. J. 930 ; 
271C.27L A i'ro«ecution witness, against whom there IS apartfrom hisown statement, ground for suvpicioo 
that he w as himself a partiapator in the veiy crime lor wbldi the accused are on their tnal. though stnctly 
speaking not an accomplice, stands practically on the same basis as an accomplice, 15 Cr. L. }. 410 (1.) Spies 

and informer*, who, with a view of laying a trap for a suspected person, suggest to him the commission of an 
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8. Governnient not competent to tendee & conditional pardon under thli section. — The Local Go\crn 
ment has no power to tender a conditional pardon to an accused person within the meaning of this and the 
next section, and the evidence ot an accused taken under a conditional pardon so oSeted.ts wholly tnadmlssibV* 
10 & V. H. 8i7 ^ 4 Cr. L. d. 44 ; 33 C. 13S3 In 9 P. R. 1906 = 4 Cr. L. J. 282, it was held that an accused person 
whom the Local Government had promised not to prosecute m respect of an offence to which this section does 
not apply is a competent witness against his accomplices {vovided the promise not to prosecute was given and 
accepted liefore commencement of trial An accomplice to whom the Local Government has mad^a promise 
not to prosecute and by whom the promise had been accepted after the commencement of the tnal, is not a 
competent witness. Such a grant of pardon does not alter the position of the accomplice as an accused person, 
or make him cease to be an accused person so ai> to enable him to depose on oath 

TO VHOM PABDOM UAY BE TENDERED. 

9. Persons supposed to have been coucerued.— The word ^supposed ' m this section and the nert, 
must be taken merely as intended to exclude the case of a man who has actually been eonvteUd of the cnme 
and not the case of a man who, although admitted to be a party to the crime, is unoonvicted, 7 A. 160 at p. 1*3. 
A tender oi pardon to a person who had already pleaded guilty but who had not been sentenced on hiS pka is 
not illegal though he may no longer be regarded as a suspected offender, see 23 H. 61 (P.C.) 

PROCEDURE. ~ 

10. H&gutrato to expUlo that pardon U condltionaL— The Court should, when it tenders a pardon to 
a person, explain to him the condition-, which accompany the tender If he refuses, tlie trial w ill proceed as »l 
no such tender had been made ii he accepts it is the duty of the Court to examine him as a witness lO the 
case and then, it the Court be oi opinion that he had not complied with the conditions the Court may 

him or direct him to be commuted for trial upon the charge in respect of which the pirdon was icndered, 
IB L R Appx.L=.12 W. R.80 ^ ^ 

11 Improper ceDditloQ attached to pardon— teopta'tien to strain the trBtb.—PardoiMV3s 
to one of three persons accused of murder oiupled with the condition that'he should 
present when the death occurred and to liave personal knowledge of the circumstances under which the 
offence occurred , such a condition could not be attached to a tender ol pirdon.as the only condition whioi 
the law allows is that stated in this section. Tlie law should be so worked that the temptation to the 
plice to strain the truth should be as. slight as possible. Ratanla] 612. See 12 C. L. B. 228, as to breach ot 
condition i 

12. Seb-iectlon (2)— Approver shall be examliKd as a witness In the case (old Bectien).— The 

•' in Ike ease' m sul>sec (2) include a preliminary inquiry and do not refer to the tnal alone Where, there ore 
a person to whom a conditional pnrdon bad been tendered gave false evidence at the jirelimmary inquiry an 
was therefore not called as a wjtnes-, by the prosecution at the Sessions tnal and subsequently the par o 
having been withdrawn he was charged and stood committed, Aetd, that the commitment was legal as 
prosecution was not bound to put him forward as a witness at the Sessions tnal if they believed 
give jalse evidence, 24 H. 321 which approves ot 20 A. 929 ; 42 a 856. Even where the approver 
the committing Magistrate first makes a full and true divdosure and subsequently resiles from his 
he need not be examined in the Sessions Court. 33 M. S14; 9 8 L. B. 174 = 13 Cr.I,. J. 33; « ». 

= 193 P. L. R. 1905 = 3 Cr. L. J. BS (P.B.) overruling 4 P, R. 1903 ; 4 U. B R. Cr. P.7 = 7 Cr. L.J. 943 , 17 P- ■ 
1913 » 14 Cr. L. J. 64 1 29 B. 673 ; 11 A. 79 , 42 C. 683 ; il M. L. R. 59 » 16 Cr. L. J. 417, and see Note 8 under s. ^ 
But ire the new ametwlment ol 5«t«ectioii(2)tindeT'w'hicli the approver must be examined as a wunv** 
subsequent tml and it is not left now to the discretion of the Magistrate to withhold him from 
examined in the Sessions Court ou the ground that he may prove an untrustworthy witness. ^ 

The approver must, however, be examined as under sub-sec (2) and then dealt w ith under 339 
necessary, after the tnal of the other accused is over, 31 M, 272. 

13. Bab>>eetloB (3) — Approver to be detained la caitody till terinlnntlon of trial and no 

eipproier must he discharged aj/erfnal-^ln J , was ol opinion, tbit Iht 

bedischargedimmediately the trial Is over * It is not for the Judges of the Sessions or the High Court to ex 
a disavtion m the matter, and to say that they will detain him Inorder that the further proceedings may 
against him ’ but A'^ton, J , was of opinion that Ha Sessions Judge was of opinion that the jardon had 
forf-ited be ma> al«» have authority to order the pardoned accomplice to be remandedtin custody uim 
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proper authont) has had reasonable time to decide whether further proceedings are to be taken against him. 
Opinion of Beaman, J , was followed in 11 N. L. R. 69 => 16 Cr. li. J. 417. See also 37 A. 331. 

(3) Does Ihxs sttb-seehon imply that the approver cannot be cOmmttied along with the others 
person accepting pardon under this section must be etamined as a witness m the case and if not on bail, should 
be detained in custodj until the termination of tnil b) the Court of Session of the other accused Therefore 
nothing should be done against such person, , the approver, till after the case in the Court of Session has 
been finished, and his trial should commence denotoii it be deemed necessary to take proceedings against him, 
23 B. 493 in 24 U. 321 j 31 U. 273 , 14 A.S03;4U.B. B 7 = 7 Cr.L. J.24S. But rrrNotes 8 and9 under 

s. 339 and also 4 U. B. R. 7 = 7 Cr. L. J. 145. 

14. Sab-section (4) old leetloa— Uaglstrates boond to state reasons forgrant of pardon. Thb Is now 
inelnded in the new sab-section (1-A^— This section requires a Magistrate who tenders a conditional pardon to 
record hiS reasons for so doing Where, however, the facts which led up to the tender appear on the record, the 
omission to state reasons is, not only not an illegality but not even an irregularity ivhich vitiates the proceedings, 
SC. L. J. 224 = 5 Cr. L. J, 142 followed m 36 0.629 The recording of his reason is not a condition precedent to 
the tender of the pardon and its acceptance bv the approver and the pardon cannot be set aside because the 
reasons are not recorded, IS Cr. L. J, 688 (A.), 

> 15. Scope of iBb-lectlon (4) eld uetion— Pardon-lenderlBg Idaglttrate not competent to try tbe 
cue.— /^, as falling under a section other than that under which he onginally supposed it to fall, before he 
tendered the pardon. Subsection (4) refers to a stage after inquiry, while sub-sec (1) contemplates the case as 
It stood before the commencement of the inquiry, , an olTence exeluttvely triable by the Court of Session or 
the High Court The provisions of this seaion must be construed strictly, and distjualification created by the 
last paragraph applies only to that Magistrate before whom the suspected person is brought face to face, and 
who attempts to induce him by promise of pardon to mike a full and true disclosure Such Magistrate 
to a certain extent assumes the functions of a PoUce^fiicer and identifies himself with the prosecution, and it 
was doubtless on that account that it was considered proper to disqualify him from trying the case As regards 
the examination, there is a dist'inction betw'een’the examination oi approver made by a pardon-tendering 
Magistrate and that made by another Magistrate m the course of a tnal, and the restriction m the last paragraph 
<ioes not appi) to the latter Magistrate Theexaminationreferred to mthe last paragraph appears to be one made 
on the tender of pardon and directl> resulting from it, 3 P. R. f S98. Sub section (4) refers only to those cases m 
-which the disclosure made by theapprover shows that only a minor offence had been committed, 6 S. L. R. 174 
=>lSCr.Ii. }. 33. NVhen a Deputy Commissioner tries a case exclusively triable by the Court of the Sessions 
under powers conferred by s. 30 he does so as a Magistrate and if he tenders ' a pardon he is precluded from 
t^ingthe case, 10 CL W. N 847 = 4 Cr. L. J. 44. But the latter part of old sub-section (4) iftiposinga restnction 
•on the competency 0! a pardon tendering Migistraie is omitted now 

16. EngUib practice— tendering pardon.— The evidence of an accomplice is now secured b) one oi 
the following methods — (i) By special proclamation pardon is sometimes promised upon certain conditions. 
Accomplices within this class have a right of pardon. (2) By admitting accomplices to give evidence for the 
Crown, under an implied promise of pardon, on condition of their making a full and fair confession of the truth. 
On a strict and ample performance of this condition to the satisfaction of Judge presiding at the trial 
they have an equitable title to a recommendation fw the King’s mercy They cannot plead this in bar to an 
indictment against Ihem, nor can they avail themselves of it as a defence on their tnal though it may be made 
the ground of a motion for postponing the tnji, to give the pnsonertime for an application m another quarter , 
and if an accomplice after being received as a witness against his companions breaks the conditions on which 
he IS admitted, and refuses to give full and fair information he will be sent to tnal to answer for his share of 
guilt in the tr-insactioa A ussell on Crimes, |>pi 2283 and 2264 See also 33 H. 173 at p. 173 

ACCOMFLIGCS AND THEIR EVIDENCE. 

17. Who U OB accomplice 7— An accomplice is one who confesses himself a cnminal No min ought 
to be treated as an accomplice on mere suspicion unless he confesses that be had a consaoiis hand m the crime 
or he makes admission of such facts which show that he had sudi a hand, 11 Bom. L. R. 1163 » 10 Cr. L. J. S30 ; 
27 M. 371. A prosecution witness, against whom there IS, apart from his own statement, ground for suspicion 
that he w as himself a participator in the very cnme for which the accused are on their tnal, though stnctly 
speaking not .m accomplice, stands practically on the same basis as an accomplice, 15 Cr, L. J. 410 (A.) Spies 
and informers, who, with a view of layang a trap fora suspected person, suggest to him the commission of an 
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offence and supply him with the means for awnutting it are themselves abettors of the oSence and accomplices 
Persons who believing that an offence is about to be cooimtUed, he in wait till it has been committed for &e 
purpose of apprehending the prisoner or who supply marked money for the purpose of furnishing evidence 
against him are not accomplices, 19 B 363 W itnesses who admit that they were cognizant of the mme tli« 
they made no attempt to prevent it, that they dtd uot disclose its commission are not necessarily accomplices, 
but their evidence ought to be treated with suspicion and only relied on to the same extent as that of accom 
plices 24 W. R. 55 ; 21 C. 32S , 23 G. 361 , 27 C. Ill and 20 W. R. 19. Persons who assist m concealing a dime 
already committed eg, removing and concealing the dead body of a murdered person are not accomplices la 
the offence of murder, 27 M. 271, but see 23 C 361.* A mere detective or decoy is not therefore an accomplice 
nor an original confederate who betrays before the cnme was committed, 18 C. tf. N. 1105 s: IS C. L J.S17. Nor 
does It include persons who have acted with the accused with a view to aid yiistice by detecting crime. R v 
Mulltm 3 Cox 526 i 2 Cr. ipp. R.53 = 73 J. P. 239. 

18 Every accomplice a competent witness, it not on his triaL— 5ir^s 1J3 of the Indian hvtdenct 
Act, 1872 There is no law or principle which prevents a person who has been suspected and discliarged for 
want of evidence, being altenvards admitted as a witness for the prosecution without a pardon whidi, dofiwed, 
he would probably have rejected, tor it would have ruined him, nor is it necessary that he should ha\e beeu 
acquitted for on the evidence against him he could not have been properly committed for trial, 7W.R‘H Sti 
also 4 L B. R. 362a:s9 Cr. L J. 370, where u was heldMaX. the evidence of a person discharged under s. 209(2) is 
admissible whether his discharge was legal or not Also abettors of a cnme are accomplices and must be 
looked upon as such, » they are produced as witnesses against the pniicipal offenders. lOhgj are noLthernseUes 
lunder criminal charge, their eiide- j.- vt 4| p ■ i. 120 

person his Iwen merefy accused en t^hte^ 

10 C L. B 553, In 10 C 930, the C „ udetice^ 

person to whom pirdon w as lUegail'. tendered was admitted Stt also 16 B. 661, \\ here perwmx accused of the 
same offence litre being separately tried, each is a competent witness in tlje tnal of the other, without retort 
being hid to this section, 23 B. 213 \ U, B. B. (1906) £y. 3 » 5 Cr. L. J. 300 , 21 A. L. J. 42. 

19. Evidenee ot accused illegaUy pardoned fs not ralevaDt.— It is not competent to a Magistrate 
to com ett an accused person into a witness except when a pardon has been lawlohy granted under this secbotu 
Evidence giien by such a person who had retened a pardon in the case of an offence not exetusivefy tnabfo 
by the Court oi Session, i« not relevant, that person not having been acquitted, or discharged, or convicted, 

1 /clto-ued itiiOB. m i 2 A. 260 1 1882 A. 9. N. 240 ; Batanlal461 and 224, 3 B. H. a R. Ct. Ca.89t 3P> 
R. 1897} 10 a 936, 6 W. R 91} 10 C. L. B. 553, 12R. R.1902, 21 P, R. 1904; 9 P. R. 1906. In 251* 61. t«0 
persons were jointly committed to the High Court on charges for offences not triable exclusively by the Cuurt 
of Session or High Court, one of them pleaded guilty and his plea was recorded and the Judge purportiogto act 
under this section, tendered him a pardon He was then removed from the dock and examined as a witness 
for the prosecution m the trial against the other accused At the end of the trial, the conditional pardon was 
declared lorfejiedand the approver was coayjctet) 30d sentenced oa hjs prsvious plea oi'g/fftfjf, ' hetd{0'^yi^ 

] , dissenting) that though the tender of jranlon was illegal, the approver was a competent witness to whom an 
oath could be lawfully administered, as when he gave evideiuK he was not in charge of the jury andnois^® 
remained to be tried as between him and the Crown ^ 18 C. W. N. 1213 = 15 Cr L.J.693 ButreriS 

h. SS2»10 Cf. L. J. 434 

20. Effect of tender of pardon or promise of oon-proaecntlon by Government.-' A jwrsoii 

acccjncil a pardon from Government can be examined as a witness, provided that no proceedings are i 5 
taken against him, or, if any have been taken, he has been convicted, acquitted or discharged , but *1®”. ^ 
evidence may be no belter than that of an accomplice and as such will require to be corroborated 1 ’ ^ 

been discharged he cannot be kept in'conhneinent* white his evidence majf be necessary m the tria ag 

the others He may be examined on oaili like any other accomplice who is not accused In the case ® 
trial , but great caution is necessarv in adroitung and using the evidence ol an approver It not only req^ 
corroboration in jnatenal particulars for its use but its evidentiary value depends considerably 
arcumstances under which hH evidence was tendered 33 C. 1333. The tender of pardon by t e . ^ 

Govtfvimem ahhough ol doubtiut validuv in law can in no way be regarded as an inducetnent or 
illegally held om to an accused person to disclose or withhold any matter within his knowledge 5 
23 «<»SCp L.J. l«3. 
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21. Difference between tender of eondlUonsl pardon and withdrawal nnder i. 4Sf.— Tliere is a 
matenal difference between the position of an accused who has accepted a conditional pardon tendered under 
this secbon and that of one the charge against whom has been withdrawn b> the Public Prosecutor under 
s 494 If the withdrawal IS before charge, the accused tsdtscliaiged, and if after, acquitted, both the discharge 
and acquittal being unconditional while if the condittoital pardon ts forfeited he can be tried for die same 
offence In 25 B. 422 it was held (Whitworth, J, dtsseahng) that persons discharged under s. 494 were ] 
TOmpetent witnesses for die prosecution in the very case tn whicli tliey had been accused But when the 
Court purporting to act under s 494 permitted the withdrawal of the case against an accused, but omitted 
to record an order of discharge and the accused continued'in custody, it was held his position was in no 
wa> dianged from that of an accused, 33C.13SS fn S C. L. J. 224 » 5 Cr. L, J. 142, however, it was the 
evidence of such a person though not formally disdnrged was admissible See Notes under s 494 

22. English practice where it is intended t« obtain the evideoee of an accomplice in custody and 
jointly charged.— In all sudi cases where two persons are joined in the same indictment and it is thought deslr 
able to separate them m tlieir trials in order that the evidence of one may be taken against the other, in order 
to ensure the greatest possible amount of truthfulness on the part of the person who is giving evidence under 
such remarkable circumstances, it would be far better tliat a verdict of not guilty should be taken first, or if the 
plea of not ginlty be withdrawn and a plea of guilij received, that sentence should be passed, in order that the 
mind of the witness may be free from all corrupt influences which the fear of Impending punishment and the 
desire to ot tain immunltj at the expense of the pnsuner might be otherwise liable to produce IVtnser \ R , 

L. R. 1 Q. B. 2S9, 390 ; R v Bradlaugh IS Cox 217. It is a common practice after the indictment has been { mnded 
and the accused arranged to offer no evidence against the accomplice ind on his acquittal to call hmi for the 
Crow a Uccasionally a i^otle prosequi is entered against the accomplice during the trial and liefore verdict 
If this IS done the accomplice becomes a competent witness for the Crown After the indiamenl has been 
found and the accomplice bas pleaded guilt) he ma> be called for the prosecution Russell on Crimes^ 
pp. '.'239-2235 . Archbold, p 459 

23. AceempUee eTideaee — Tlie general rule ts that accomplice evidence must be corruLiorated^ 

t7 Cr. luJ, 2SOmm34Ia,C*. 333 ) U there oee ntore ihsn onesccused, there mw be cofTotMratton against 

each of the accused showing his connection with the offence, 19 P. W. R. 1916, irr also 2 P. W.R.19l6alt Cr. 
L.J. 107 indT P. W. R. 1916«a 17 Cr. L. J. 97. The question of value to Ix attached to the sntements of 
approvers must be decided upon the paritcutars and pecubar arcumstances of each case, 7 P. W. R. 1916, see also 
ISBom. L R 266a3 BgRuCr. Ca.171. Sees 193 and illustration (dito s It4 0 ! Ihe /udi tu Suideuce^c/, iSTZ 
Though there is nothing illegal In a cortvialon based sole!) on the evidence of an accomplice, 19 W. R. 48, 
1U.394,27U.271;8 A 306 ;9 A. 528; 14 B 115 and 391; 9 P.R. 1902; 12 0.a4i8.=> 11 Cr. LrJ.71; U.B. R.(i911) 
3Qr.96»13Cr.L. J.424,6 3. L. R. 106 =: 13 Cr L J.767;6 8. L.R. 199; 14 Cr.L J. 179 (Burma) , >et It has now 
bvcoine a universal rule ol practice not to convict on the uncorroborated tesiimon) oi accomplices md |t would 
be .m error of law 10 disregard it, 27 M 271;10B 3l9, 9 W. B.2S; 7 Bom. L. B 989 =3 Cr. Z..d. 33 ; 12 0. C. 
413 = 11 Cr L.J.71;9 H. L T. 406= 12 Cr.L. J. 240; 19 P. L R. 1911 ; 9 ll L.T. 503 = 12 Cr. L J. 170} 19 ?. W. 

R 1912 = 13 Cr. L. J 182 There is an established priaicc, founded on the judulul ex|K.rielicv. of generations 
winch requires corroboration by some untainted evidence and that in a material particular jKimting not only to 
die CTinie but to the partldpation of the accused in th- crime, 18 C. W. W. 550 = 15 Cr. L J. 438 , 1914 H. W. H. 
363 = 19 Cr L. J. 417. But no ru’c can be laid down as to the amount of corroixjralioii necessary It depends 
upon the nature of the crime, on the extent of the compliat) of die accomplice and lh« nature of die 
corroborative fict< 28 C. 339 ; 26 B. 193; 2 Bam. L.R.611; 33 C. 649; 27 M.371 ; 7 Bom. R.*89 = 3Cr L.i. 
33,35 M. 247. Corroborative evidence must establish the existence of the enme, 1 B, 475 at p. 47| (Vote) , 
the ideiUitv of escli of the accused whom the 3|>prover impesdies 8 Bom. H. tR-57,lB,f75;I0B. 3j9||A. 

L. J. 110 { 8 A 306 nml 009 1 10 C 970 ; 29 C 782 anel roust also estal lish smnednng that would bnng /-im- 
home to each prisoner, 29 M. 149 ; 27 H. 271; 5W.R.18| 12 Cr. L. J.S37 (Oddh) 18 C. V.K.S50 — 1S Ce 2-3 
439 Corroboration must l>rocctd from an mdcjicnd^nt and reliable source, 10 6em.319;ll£ lLC.2k2>S;2S 
W. R. 43 ; 10 W. R. 17. Nellhcr evidence of other accoinplic*-s, 8 A. 308 ; S W. R. IS. nor cur- s'u-t-' o. . 
ccKaccvisvd, 11 B. H. C. R. 196 ; 29 W. R. 43, 12 0 C.«l8 = fl Cr. L. J.71,niv the exaaar -*— zh rt-na. 
of the several statcmriils of die m-compha. in the courw ot a irul, 10 C.270 is sjScrsr cn—^ o-s- , a - 
jirevious sutem ills ol nil m es.iiq Uce e.tn be regarded as ci*noborauve, 35 K. 247, br j 'S5V 'SsT 

\$lo tliedut) e»l ihu Judge indeihr^ vtithaccom; licete-nitnom in jury tnai xr- No*'-* 

\ 11 to ss M7— m J 1 ^ ’ 
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24 Sabsequeot trUi of accomplice for coBoeeted offenccB barred.-*-A person to whom pardon has 
been granted by a competent Magistrate may plead that pardon as a bar for the offence or offences under inquiry 
or for any other offence or which he appears to have been guilty in connection with the same matter 
This plea is available in any part of British India irrespective of territorial limits, 11 k. 79. See B. L. B. Sep. 
Tel. 429 s 5 W. B. 80, A person to whom pardon is tendered and by whom it is accepted, should be examined as 
a witness lo any case arising out of the same arcumstance and should not be committed for trial for any ocher 
offence ansing out of the same circumstances, unless he is lound guilty of forfeiture of the pardon tendered 
Veirll, 394. Notes ii and 13 above 

But where one ^'made a confession of bis compbaty in certain dacoities committed in the Etah District 
and also in a dacoity committed sometime previously at Majhaulah. In connection with the Etah dacoities S 
was tendered pardon, .S' was subsequently tried and convicted in respect of the Majhaulah dacoity Held on 
appeal that there was no reason why the confession made by 5*10 respect of the Majhaulah dacoity should not be 
put m evidence against him and that apart from the fact that it was not pleaded at the trial, the pardon ten- 
dered to 5*10 a totally different case was no bar to his present conviction, 46 A. 236 (11 A. 79 dntingutshed\ 

25. Yaloe of retracted statements and eoBfessioos.'-i^^ 11 0. C. 828 = 8 Cr. L, J, 393 , 12 0. C< MS » 
11 Cr, L. J. 71 ; 5 P. R. 1911 91 P. L. B. 1911 « 12 Cr. 1,. J. 276 ; 16 a W. N. 669 = 13 Cr. L. J. 571. Where a 

retracted statement is uncorroborated by any other evidence whatsoever it is unsafe to act upon it, 16 Cr. 1 J- 
815 (P.),30P. B. 1914 = 50 P.W.R. 1914 = 15 Cr. L.J. 626; s 28S and Notes 8, 9 andlS tliereunder iJ-r Notes 
under Heading VIII to s 164 at p 373 and as to the duly of the Judge in injury trials, see Note 46 at p 803 and 
Note 61 atp 810 Evidence given before Afagistrate but afterw'ards retracted should not be accepted m 
preference to the statement made to the Sessions Court unless there is something to sliow the truth of the hr«t 
statement, a? 0. 295. See Notes to s 28^ and 8 B. H. C R. Cr Ca. 103 { 91 A. 175 ; 22 A. 443 } 15 H. 332 , 22 C. 50 • 
7 C. L. R. 86 , 13 C. 1>. R. 326 , 14 P. B. 1891. I 

26 Value ef itateraeots of approver whose pardoa has been forfeited 
ii) /hr the offenee vi respect oi which he was tendered a pardon — ’ 

(a) As against Mm.— Where the pardon tendered to an approver has been forfeited on the 6^“”^ 
that he has committed a breach of the conditions on which it was tendered, a statement made by him tot 
Magistrate is admissible against him under s. 339 (3) on a subsequent tnal for the offence m respect of v^hic 
the tender was made notwithstanduig the faa that he was not examined as a witness in any 
s. 337 (2X 41 P. R. 1905 (F.B ) overruling 4 P. R. 1903 5 14 Bur. L. R. 306 = 7 Cr. L. J. 245. ‘ It is clear to us 
argument based upon the provisions of s 24 of Aci I of 1872 is not entitled to weight in the present *■ 
of s 339 was introduced to make it clear that a statement made by a person who accepted an offer of P 
not governed by s 24 of /Ac and can be used mevidence against him when that pardonhas 

forfeited,’ 1908 A. W. H. 259=8 Cr. L. J. 445, il N.L.B. 59 = 16 Cr. U J. 417. The statement made by ^a^ 
approver under conditional pardon can if that pardon has been forfeited, be used against him for the o ei 
under inquiry or tnal when it was tendered or forfeited, or for any other offence connected with the same ina 
But It should be proved that he was the person who made the statement, 11 C. 560, but statements made un 
the promise of pardon are not e\ idence against the person making them 8 W. R. 63 , 1 A. L. J. 110 , 1 
There is no rule of law or practice that the self incriminating portion of the evidence of an -iccompic® 
unworthy or belief unless corroborated, 6 Bom. L. R. 443 , IS H. 63 , but see 27 C. 295 ; 22 A. 445 

(6) As against the other a-caied.— Irv7 C.L. R.66 , Field, J , has expressed a grave doubt 
the deposition of an approver taken before the committing Magistrate might be used as evidence * 

accomplices on their trial before the Sessions Court, the condition of the pardon of the approver havi^ 
w ithdravv n . and so also in 13 a U R. 828. In 5 H, W. P. H. C. R. 217, it has. however, been held ^ 
evidence is not admissible In 22 C 50 it was held that the deposition before the committing Alagis 
of the approver who resiled from his statements in the Sessions tnal and was then and there Pj** 
dock and tned along with the other accused was inadmissible in evidence, because the co-accuse< a* 
opportunity to cross^xamine. 

PUNJAB.— The depOMtion of the approver at the preliminary inquiry is under s. 28S, ^ 

treated as evidence at the Sessions inal, ii the approver is prcxJuced and examined as a witness, 14 P. • 

See also 24 P. R. 1902 ; but a statement made by the approver before commitment In the absence of the acen 
Is not udmissibte, 3 P. R. 190t, see also 9 P. R. 1906 
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ALl-AHABAD— The deposition of a pardoned approv’er before the committing Magistrate is admis 
siWe m e\ idence under s. 288 at the Sessions trial if he is examined as witness even though he should retract his 
preiious statements, 31 A. 179* Cut the use of such a deposition as substantial evidence of the facts thefem 
stated IS frauglit with the gravest peril and could never have been the intention of the Legislature, 23 A. 4t9 

MADRAS— The previous deposition IS admissible under s 288 IB H. 333. 

(ji) For the offence of /rrywry —Section 339 (2) does not by implication forbid the use of the state- 
ments as against the approver m hen he is tried for perjury, 9 S L. R. 174 a 13 Cr. L. J. 33. Such a statement 
may be used as the basis of a charge for perjufj 1 B. 810 and 2 A, 360 refer only to the evidence of an approv er 
illegally pardoned. 

27 Approver t evidence admlialble In eivll cate against him,— 1 he confession and sworn evidence 

of an approv-r in a criminal tnal lot dacoity are admissible m evidence against him in a suit for damages 
brought against him by the complainant for baling instigated the dacouy Tlie Civil Courts can act on such 
statements e\en though the Sessions Judge did not think it safe to convict the accused upon such statements, 
13C.W.N.501. ( ^ 

28 Accomplice ev Idence Is admUsIbU tboogh the accorepliee b not pardoned nnder s. 337 of the Code. 

—It is not necessary. In order to make an accomplice a competent witness that the procedure prescribed by 
s 337 of the Code should be invanahly made use of, 49 A. 224 ‘ ^ 

338. At any time after commitment, but before judgment is passed, the Court to which 
the commitment is made maj, with the new of obtaining on the tnal the 
ten^'^^of'pardoi/ * * ^ idence of an> person supposed to liai e been directly or indirectly concerned 
m, or pn\*) to, any such offence, tender, or order the committing Magistrate 
or tlie District Magistrate to tender, a pardon on the same condition to such person 

Notes.—!. When pardon under thb section may be tendered 7—7 V. R. 78 (111) being superseded a 
Sessions Judge is now competent, before tnal, to direct a Magistrate to tender pardon under this section. 

fhe words ' after eomnubnent' and ' before judgment show tliat pardon under this section may be 
tendered not only during trial, but abo before triak Dot in an a^essor case after the case for the prosecution 
was dosed, the defence heard and the opinion of the assessors given, the tender of pardon was held to be 
irreguhr though not positively illegal, 1884 A, W. K. 147. 

* J... 4 - ,V -•••. . l.-.» « 


Will be disposed to allow him to be admitted as a witness Where there were several persons committed as 
\>nnopals, and several as leceivets , but no conoborauon coidd be given os to the receivers, against whom the 
evidence of the accomplice was requued, permission was refused to allow one of thepnnapals to become a 
witness, Cf*mes,^ 2284 

n pB. • • f¥ * • V • ’a” • * • r -■ ” ' 


committed is not triable exdusively by the Court of Session 10 C, 936 j 29 V. 61 (P C ). But the fact that he 
is charged with other offences not exclusively tnable b) the Court of Session is inunatenal, 9 B. L. B. 43 
16 Cr. J 632 

4 Tender et pardon In aceued perien who bae pleaded gallty. — A Court of Session, under this 
■.ection, tendered a pardon to an accused person, charged jotntl} » ith two others for the same offence, who bad 
pleaded guilt) The tender was accepted and such pCTSon was examined as a witness against the other 
accused. Held that the tender of pardon was not iroproperty made, and the evidence of the approver was 
admissible though the evidence of the pardoned accomjrfice, taken with the statements of unpardoned 
covnsoners is not suffiaeiit by itself to warrant the comiction of those who never confessed 7 A. 180 followed 
in Rstanlal 790 { 29 H. 6 1. There is no ground for the suggestion that the words * any person ' m this section 
d -1 not cover an accused person before the Sessions Judge, 6 1. L. B. IBm !• Or. U 3. 6X1. 

&. ** Bappoicd.*'— This word must be taken tneniy an due case of a man who has 

actuall) been conviaed of the enme, and not the case oi a <*MhjlB^fllRWb*biulted to be a party to the 
crime is unconvicted,? A. 160 1 RaUaIal7SI. 
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l 6 KajbtrAteboondto pbey the directlan of thA SessiODS Jod^e — The Magistrate ordered must obey 
■die direction and tender pardon to the approver though he may be of opinion that the evidence already on 
record may be sutfiaeni for comiction He need not apply for the sanction of the District Magistrate. Under 
ihis section onlv a Magistrate can be so ordered and not a Policessfficer, 6 W R* {Cp Let ) fi 

7 Local CoYerninent cannot tender pardon — A Local Government cannot tender a pardon eith>‘r 
ainder this section or s 337 but it is open to the Local Government to withdraw the prosecution under s. <94 
33 C. 13S3 , 10 C W R 847 n 4 Cr L J 44 and see Notes S ind 21 to s 337 and Notes to s. 404 

8 Power of Uagistrate acting under a. 30 — If a Deputy Commissioner acting under powers onferred 
upon him bys 30 tenders a conditional parbon m a case exdusively tnable by the Court of Session he is 
precluded from trying the case himself 10 C. W K. 8417 = 4 Cr L J 14 S'e Notes 15 to s 337 

9 Procedure when the pardoned approver forfeits his pardon —See Notes 8 and 9 under s 339 and 
see also Note 13 under s 337 


339 * ( 1 ) here a pardon has been tendered under section 337 or section 338 and 
the Public Prosecutor certifies that in his opinion ’ any person who has 

Comnuimemofner accepted such tender has either by wlfully concealing anything essential or 
son to whom pirdon , ^ . , ./.i®, i.t-.i, 

has been tendered by guing iaise evidence not complied with the condition on which trie 

tendei was made t such person may be tned for the offence m respect of 
which the pardon was so tendered or for any other offence of which he appears to have been 
gmlt> m connection wnth the same matter 

I Prov ided that such person shall not be tned jointly with any of the other accused and 
that ht shall be entitled to plead at such trial that he has complied with the condiuons upon which 
such tender w'ts made in which case it shall be for the prosecution to prove that such condioons 
hav e not been complied with 

(2) The statement made oy a person who has accepted a tender of pardon may be 
given m evidence against him ^ at such trial 

(3) No prosecution for the offence of giving false evidence m respect of such statement 
•shall be entertained without the sancuon of the High Court 

Note,— Refemng to the aniendment of this section the Select ConimSttee sa> — 

M e accept clause 86 so far as it goes except that we would substitute a certificate by the Public 
secutor for an allegation by the prosecution as the basis of the prosecution of a person who has accepted a tender 
of pardon We consider however that it is desirable to lay tiown some procedure with regard totheplw 
contvm} lated by the proviso to sub^sectionfiy The Dili contains no mdicatio i as to when tins plea is to be 

raised and what is to be the effect of it and difhculues of procedure may obviously anse with reference to 

sections 2s5 271 (,21 and 272. We therefore propose a new sewion to be added after section 339 which laj's 

down that when a person to whom a pardon is tendered is being tried under that section, he shall at the com 

meiicement ot the proceedings be nsked whether he raises the plea that he baa complied with the conditions on 

'which the iiardoii was granted vnd il he does so plead the Court shall record a finding on the point and u t 

find> that the conditions have been complied with shall acquit the ^ccused This provision we have inserteu 
as a new clause 86 ^ in the Bill (s 339-A> j 

Notes — 1* History of thesecUoo<— Tender of pardon wa> dealt mthbj ss. 209and2il of the Code XW 
of 1861 s. 211 empowered theCoiirlof Session at the time of trial and also the Sudder Court asa Court of reference 
if of opii ion that i person who had accepted an c^er of pardon had not conformed to the conditionj 
under winch it was tendered to order Ins commitment Amending Act VIII of 1860 substituted a new section 
211 empowering the Magistrate before the committal ibe Court of Session diiruig trial or the High Court as a 
Court o t reference to order llie committal The next Code •\ct \ of 1872 s. 349 conferre d the like power and 
* Tbf** «i>rif in inT»rt«>l n s* 'ror'ted br Art Win at IMS 

’ rh*** word* In ln»«rt«d pan mn* w»fe Kibnl for ll»» worS* hr wsr fc« b» Act V\ HI of l» j 

i Thr tn-% » (IJ <ld <1 br Act Wilt of i» r 


luted fo tbr wortu whraibe d i> )iA* Wn forf' I* 1 und»r Ibtoc't'''’ 
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-contained this further provision '• l^e staiement tuade 6y a person under pardon zohteh has been unlhdraujn under 
thts Stilton vtay be put vt tvidenee agaxnst hun " 

The next Code, Act X of 1882, no longer empowered Magistrates Sessions Judges and High Courts to 
commit if It appeared to them that the conditions of the pardon had not been kept and enacted the section 339 
with the Word unthdramn instead of the word forfe^i in sub-sec (2). The Code of 1898 amended the section 
"by substituting the 'v.oxA" forfetled" for the word *' wihdrattn, 32 H. 173; 15 M. 352. * 

yo hmiitlion was fixed by the section in the Code of 1898, unlike s 249 of the 1872 Code is to the 
time when a pirdon may be withdrawn 8 C. 560 = 10 C. L. R. 369. 

Now the changes introduced under the new amendment are the following — 

1 Under the present section a ceRificate by the Public Prosecutor to the effect that the person 
accepting tender of pardon has m his opinion commuted a breach of the condition of the tender ot pardon is 
made the sole basis of a prose<;ution of the approver 

2. From the aliove change It follows K a corollary that no format detennination as to a withdrawal 
or forfeiture of pardon by the trying Court is now necessary for the approver^ prosecution; but the certificate 
of the I'ubhc Prosecutor is enough 

3. In consonance with the above change it may be noted that the words “ when the pardon has been 
forfeited under this section " have been omitted from cl (2) of the present section 

4 It IS now expressly provided by the proviso to cL(I) that an approver cannot be jointly tried along 
with any 01 the other accused. ' ‘ >. » o - 

1-i. The neeeMlty «f the certificate of Politic ProiecDter for the prosecution of an approver.— Under 
8. 339 of the Code, the certificate of tlie Public Prosecutor is a condition precedent, to the prosecution of an 
approv-er to whom a tender ot pardon has been made but who ha.s failed to comply with the condition of the 
tender 26 Bom. L. R. 1369 , 5 Bah. 379 

2. Fopoal withdrawal or ferfeltare of pardon.— Under the present section for the reasons above 
noted, in Note I. supra, no question can notv mse as toalonna} withdraw al of ihe tender of pardon before an 
approver can be prosecuted So the cases bolding that a formal withdrawal is unnecessary are of pure 
academic interest 25 B. 679; 12 C. 826.756; 30 R. 611; 33 H. 173; 32 A. 305 ) 

3. What Coart to decide whether pardon has been forfeited.— Under the new amendment av formal 

withdrawal or forfeiture ot pardon is dispensed with, the Court that ines the approver upon the certificate 
of the Public Prosecutor has to tty the issue whetiwthe paidon is forfeited or not on the accused raising the 
plea that he has complied with the conditions of the pardon The procedure to be followed in such cases is 
described in the new section 339-A ^ ^ i ^ ^ 

4 Approver mnit make fall dlsclotaro tbroagboat— utmost good faith molt be observed by both 
sides.— The transaction is one of the utmost good faith and the approver commits a breach of the condition 
if he fails to make a full and true disclosure throughout, It is not enough for him to make such disclosure 
before the commitling hlagistrate If he withdraws it m the Sessions Court, or to make it when examined in 
chief, if he withdraws it in ooss-examinatioo 2% VL Sit, approved in 32U 173. 'll has nowhere been laid 
down that if a witness first makes a full and true disclosure, he is then at liberty to contradict bis statement 
or deny its tnith without any fear of forfeiting his pirdoo.’ 33 M. 8H ; 11 N. L, R. 59 e= 16 Cr. L. J. 117 ; 42 & 856. 
When a pardon has been tendered and accepted, the fullest faith miwt be kept by both sides No matter what 
degree of guilt might be admitted by the pardoned criminal he must go free provided he makes a full, fur 
and true disclosure of the whole o) the arkumstanc^, wiihm his knowledge relative to the commission 
of the crime, 12 C. L. R. 226 Where a pardon granted under s. 337 to an approver witness, was declared 
forfeited by the Sessions Judge l»efore the heanng of the whole of the evidence, without proof tJwt the 
statement made by the j>erson pardoned was inconsistent, except upon most fminatenai pomes, with 
previous smement made l*y him, or contradicted by the evidence and before any evidence affecting bis 
veraaty had been given and where it w as found by the Higli Court that the uholeoi the evidence showed that 
the crimes were committed in all probability exactly as he said they were, that there was absolutely no evidence 
that his part in the CTime was either greater or less than what he had staled it to have been and that there were 
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the Local Government with a recommendation that Uie appellant should be pardoned on the ground that 
had conformed to the conditions on which the original pardon was granted to him, 18 C. L. R. 228 ; 29 A 
Approver forfeits bis pardon if while giving evidence against some accused he screens one, 28 P. R. 1918 (Cr 1 


9. Vere failare of approver** evidence to eoavict eo>aecB*ed is sot snlBeient to forfeit pardoe.-* 
The words •' a full and true dtsclosnte of the whole of the circumstances within tns knowledge relative to 
offences directly under inquiry ” refer to the importance when a pardon is tendered, of encouraging the 
approver to give the fullest details so that points may be found in his evidence which ma) be capable d 
corroboration. The question of how pardon protects him and what portion of it should not protect him ought 
not to be treated in a narrow spint, 11 A. 79. It is a matter of great importance, which cannot be tno 
emphaticillj insisted upon, that the strictest faith siioutd be kept with a person to whom an offer of pardon ha^ 
been nude and by whom it has been accepted under the Code, ever though the statement made b> him under 
the pardon tendered may reveal himself to be one of the vilest of criminaK The mere failure of his evidence 
to procure conviction of his alleged assoaaies in crime is plainl> insufficient in itself to justi^ a summary order 
tor tlie w ithdrawal of the pardon and trial of the deponent Where the same stoiy is consistent!} adhered to a 
both the Courts, and only fails to procure a conviction fo' want of corroboration, the mere suspiaon that the 
approver has given false evidence is plainly insuffiacm to jusU^ the eniorcement of the provisions of ihusethoti, 
and some definite evidence to show wilful concealroeot or the giving of false evidence should be required before 
the commitment of the approver for trial is considered justifiable, 15 P. R. 189S , 7 B R. 1 = H Cr L. /• 
Absconding before conclusion of cross-examination does not amount to wilful concealment, 17 Cr. lb S. 391 


6. Oplalon of Cout dfreetlag preieeutlon a* te non-compUiBce with the fondltiea of tender i* 
coBcluive tf the fact — A mere order by the Court betore which an accomplice gives evidence that l>e 
prosecuted for not complying with the condition of h1s tender does not preclude IheToing Court inquin^'g 
into the question of fact involved in hts plea of not guilt) The opinion of the Court directing the prosecution 
that the person has not complied with the condition of the tender even if relevant, cannot be cofldi>s“* 
especially when the order is made, as in practice ma) occur, without the accused having an) epponunitf 
showing cause against the order, S P. R. 1889/o//oa'/din 15 P. R. 1695. The mere expression of opiiu^” ^ 
the Sessions Judge is not enough. The approver should be given an opportunit) of meeting the alleg*‘ 
that he has failed to make the full and true disclosure rwpiired by s. 337 The proper course is to dra* ^ 
an order setting forth specifically the alleged breadi and lo call upon die -approver to show cause wb) he sh 
not be tned for the mam offence as provided in s. 33^ On the date fixed for the hearing unless the 
admits the alleged breach of the condition, the Ma(,islnie or judge should hear the evidence relied up^ ^ 
establishing the breach and any rebutting evidence whidi the approver may offer, and should then i» 
definite finding as to whether ^ere has been a breach or not A definite finding arrived at in thi> msaa 
essential before the approver can be placed on his Inal for the onginal offence, 7 lu B. R. 1 =* I* ^ ^ 

See also 11 N. L. B. 95 = 16 Cr. L. J. 417. It should be noted that under the present section the certificate 
Public Prosecutor has been made the sole basis lor the prosecution of an approver And under s. 339-A t 
pMsvded that the trying Court must ask the approver whether he pleads thathehascomphed with the con 
on which the tender oi pardon was made And tl the approver does so plead the Court is bound to lew 
plea and proceed with the tnal and before judgment the Court must give a speafic finding 
approver has complied with the conditions of pardon or not So it is dear that the opinion ot the 
directing prosecuuon as to non-complnnce with the conditions of the tender is of no value it all legall' 


PBOSEGDTION OF APPBO¥ER 

7. Approver forfeiting hi* pardon dnrtng preliminary Inquiry— how dealt with.— .Trr sul^-ec. (3) ^ 
s 337 and Note 13 thereto If it turns out that the apjirover has committed an offence triable b) a 
either erdusuel) by himself or concurrentlj with the Court of Sessions, the approver may according 
stances be either tried by the Magistrate himself or committed to the Court of Session or Higli Court ^ 
put if it IS an offence triable exdusivelv b) the Court of Session, s. 193 provides that there ought to 
a>mmilment and commitment is absolutely necessary lO sudi a case — £ H C It ftnl , 17/-4 Fei , ^2 j 

only by sudi commitment that the Sessions judge or High Court has junsdiction to hold the tnil, 1® 

22 & 50 1 Ratanlal 119 

(a) Generally, nothing should he done against hint until aflcr the trial of the other ^ 

otei — Madras, Hombav and Burma liao approveris considered to have forfeitedhis pardon during 
jifrlimlnary invesiiEiUon nothing sliould be done against him till after tlie case against the principal occu 
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in the Court ot Session has been finished $ and histnal should commence de noio, it U be deemed necessary tir 
take proceedings against him. He should be detained in costody if not on bail till the trial of the other accused 
in the Sessions Court tsoter, 23 B. 493; 4 Bom. L. R. 826 , 24 M. 321; 4 U. B. R. 7 = 7 Cr. L. J. 245; 5 N. L. R. 
134= 10 Cr. L. J. 416 ;and it is not desirable that the Magistrate should commit the approver along with the 
principal accused, 31 H. 272. In 25 B. 675, however, it is stated, that it cannot be hid down as a general rule 
that a Magistrate who tenders a pardon to an accused has no jurisdiction to commit him before the close of the 
tnal of other accused, since the Legislature b> using agenera! term like * case' m «ub-sea (2) instead of the word 
'trial must have meant to abstain from laying down anj such rule A person examined at the preliminary 
inquiry ma> well be said to be examined in the case It is therefore impossible to lay down an> rule applicable 
to all cases, to determine at what stage it is ex|>edient to commit an accused who has in the opinion of the 
Magistrate forfeited hts pardon It should be noted that under the present section an approver can be 
prasecuted only upon the certificate of the Public Proseculor and it is aiso provided by the new proviso to sub* 
sec ( 1 ) tiiat be shall not be tried jointlj with any of the otheraccused against whom he has given evidence and the 
cases ated above are good law only in so far ts lhe> decide that as a general rule nothing should be done 
against him until after the tnal of the other accused is over 'kiid so in light of the new amendment the rulings, 
in 20 A. 529 , 29 Ju 24 ; 42 C. 856 are, it is submitted, no longer good law 

8. Approver even If he has given false evidence ehoald be discharged He cannot be detained in 
CMtody after trlaL— .Sire 80 B. 611, which was lollowed in 11 N. L. R. 59 = 16 Cr. L. J. 417, where the impropriety 
oi the Sessions Judge having kept the approver m cusiodj after the termination of the trial was pointed out. 
See also 37 C. 845. 

/I If Jor the Crown to decide whether the approver should be proceeded uith for the offence — 
At the termination of the inal m which a pardon is given the accomplice may be discharged b> the Court 
Then, if so advised, the Crown may re-arrest and proceed against him for the offence m respect of which he has 
been given conditional pardon, 30 B. 611 followed in 37 0. 845. 

9. Datjr of Coirk trying as approver wbo forfeited hU pardon.— —it should be noted that 
under the present Code the procedure to be followed in cases, when the tender of pardon is forfeited by an 
approver, IS expressly regulat^ by section J39-A And the cases referred to in the following Notes 10 and ii, 
though prior to the enactment of s. 339-A. embod> the same general principles that are laid down in 
tliat section When put on his trial for the offence for which a pardon is granted he ma> plead to a competent 
court hts pardon in bar And that is a plea that the Court would be bound to heir and decide upon before 
going turther md putting him on his detence. In deciding it the Court w ould raise an issue w helher he hid or 
had not mide 1 full and true disclosure of the whole tias aud whether after having atlmittedl> done that, he 
has at a liter stage recanted, whether that recantation amounted to giving false evidence witJiiii the meaning 
of tins section and worked a forfeiture of pardon, 30 B 611. h is now held by all the High Courts that it is 
the first dut> of the Court before whom an approver is put up for his trial to decide whether the pardon has 
l>een forfeited. See 32 M. 173; 30 B 611, 42 a 856; 34 P. R. 1902; 31 P. R. 1904; 11 N. L. R. 89=16 Cr. 
I,. J. 417 ; 7 L. B. R. 1. The contrary View in 37 C. 843, where it was held that in such a case it was for the 
committing Magistrate to decide chat the pardon hid been forfeitedand if such an opportunity was given to 
the iccused the Court to which he is committed would not iiave junsdiction to determine whether pardon 
was forfeited is no longer correct. The approver is entitled to plead the pardon before the Sessions Judge 
although he has not done so belore the committing Magistrate. 37 A. 331 ; even when the committing .Magistrate 
decides against the approver, it is open to tlie approver to raise it at the tnal, 42 C. 816 where 37 C. 819 
IS not followed. 

(a) The forfeiture of pardon and the offence of which he IJ charged tnay be tried jointlj —T\\t two 
questions whether he has forfeited the pardon and whether he is or is not giiilt> of the offence of whidi 
be IS chirged may be heard and tned together 42 C. 756 where 39 B. 6(1; 32 H. 176 and 67 & 848 arc 
lollowed. It IS jHissible that the evidence on the two iSbiies inay overlap and in some cases be practicahj 
tdcwttcvl awd that seems to Iw the otili argument against trying the question of forfeiture of pardon before calfin„ 
one tfie accused to plead to the charge of the ofleiKS and where such is the case it migW be a teason for Ut- 
Judge to use his discretion and tirder the approver to be tned separate!} from the other accused. Pet 
1 LRTCiit-K, J , in 43 C. 656. 

(5) The Judge must ash the fruon/r whether he relies on the pardon.—W'hm .i pardoned approver! 
pul on his mil. It is the dutj of the Se^ions Judge to ask Uie prisoner whether he relies on tLe pardon jrrantc 
to him and to try the issue whether the pardon has been forfeited It is not enough ihs* the comsn"ir.„ 
IS 
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Magistrate has found that the p-irdon has been forfeited, 16 Cr, L. J. 231 (H.), where 32 M. 173 is follou/ti 
See also 7 N. L. R. 65 12 Cr. L J. 326 and 11 N. L. R. 59 =3 16 Cr, L. J. 417. 

(0 Issue whether pardo/t has 6een/or/eited skastld 6e tried Jifst.-^WheTe a pardon has been tendered 
and the approver is afterwards put on trial he should be asked if he relies, on the pardon and ifhe says je.’ 
which IS a plea of pardo **- .« « _ ,j i. . mi. . j 

this being done the con I { 

IS placed on his trial he 

to an acquittal unless the prosecution proves that he has uiltullj concealed matenal facts or has given fa'se 
e\idence,l P.R 1893 5 34 P.R. 1902 also 7 L. B. R. 1 , 19 C. W. N 179 = 16 Cr. L. J. 120. When anapproier 
has been committed to the Court of Session as an accused he mav plead his pardon in bar at the trial, and the 
Judge must first try the issue oi forfeiture and take the \erdict of the jury thereon, and then proceed with the 
Uial 01 theaccusedtorthe offences diarged, 42 C. 856 where 37 C. 845 is rftrcwwi/, 32M. 173; 33 M. SI4,25B 675, 
30 B 811 and 31 P. R. 1901 are followed Where, however, the Judge tried the question of forfeiture with the 
jury after some evidence on the general issue had been recorded Held that the irregulanty had not prejudiced 
the approser or the other accused, 42 C. 856. 

(d) The Judge must take the verdict of the jury on the issue of forfedure and not decide il hi»tself~ 
Where this procedtire was not foJloived and the Judge did not lease it to the jury to say whether the accused 
had given false evidence and thereby forfeited his pardon, but himself decided that the withdrawal of the pardon 
was conclusive that it had been lorfeited and convicted the accused the conviction is illegal, 33 M. 514 The 
Judge ought to try the question of forfeiture, as a preliminary issue, on evidence limited to the point, and nte 
the verdict ot the jury on it before proceeding to try the general issue oi the guilt of the accused 42 C. 856 

10. Duty of proseeutlOB In trial of approver who forfeited hU pardoD—(a) Onus is on Ike 
In a tnal of the approver after breach of the conditions on which the pardon was tendered for the offence lu 
respect ot which the pardon was so tendered, it is for the prosecution to prove that the pardon has been 
forfeited. The making of a full and true disclosure b) the approver is not a condition precedent which the 
approver has to prove to establish his right to pardon according to the view taken in 11 JL 79 , under the Code 
of 1882, but his failure to make sucli full and true disclosure is a condition subsequent determining or forleitihg 
the pardon 27 C. 137 j 23 B, 675, 30 B 611, approved And followed 32 M. 173. The onus of proof of forfeiture 
IS on the Crow n, 42 C. 856 It must be first proved and deadetl by the Court before which the approver 1 * 
on his trnl that he by either wilfully concealing something essential or by giving false evidence ha» 
complied with the conditions on whidi the pardon »as offered, 59 P. jl. 1905 40 P. L. R. 1906 ■= 3 Cr. L. J 

where 31 P. B 1904, was followed and see Note 7 

Troceduie—Ordinanly tfie proper course to follow m such a case uould be to pot m evidence 
the record of the statement made by the approver as a vvitness at the former tnal, together if necessary "'it 
evidence as to the identity of the person making that suieraent In order to form an opinion whetlier m * 
course of that statement the approver had given false evidence or had wilfully concealed anything essential 
may tiecome necessary to record evidence bearing on the question 37 A. 331. 

11 Trial of approver along with other prltooers illegal. — See proviso to sul> 5 ec (t) und Note 

7, supra 

12 Sanction for proseentlon of pardoned perrons for perjury — When the person to whom pardon I ^ 
l>een legally tendered makes a statement on oath which be retracts in a subsequent judicial proceeding a 
smctlon is necessary for 1 prosecution for giving false evidence on each branch of the alternative cliarge 
sanction of the High Court would be necessary in regard to ihe statement made under conditional pardon ^ 
well as a lormal complaint of the Court before which the other statement was made section 476y bn 
sanciioncanonly be granted before, not after, the commencement of tlie prosecution, 10 B. 190 ; 11 B. H. C. _ 

A witness who is in any way induced to makea false statement in connection with a capital chaige shou 
illow ed every possible locus pcenileniiec, 11 A, L. /, 964 = 25 Cr, J, 76. The want of sanction ts not a nier 
irregulanty curable under s. 537, but is a fatal defect, 27 C. 137 , 48 P, R. 1834 

13. Praetlee—Applleatloa for sanction to be made in open Coart. — An application to the High 
lor sanction to prosecute an approver for giving false evidence should be made by motion on belialioi 
Crown in open Court, 2* a 498 ; 32 U. 47 ; 10 P. R. l004>=lCr L J 793, and not by letter 1893 A. W.n 
80 P. W. R. 1912 « 179 P. L. R. 1912 >- 13 Cr. L. J 491 The person moving the High Court mu.st bein a 
10 place beiore ii ih.* tender ot pardon and the cvtduice given in consequence of such tender and to 

the High l .unthuili-.r 1-. i/nnr reason to suppose that the persons who accepted the tender of pa^do 
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Uiave ujlfully concealed an essenual ihin^ or given false evidence A person tried under s. 471 by a Session^ 
■Court IS prosecuted within the meaning of this section, 42 P. R. 1S8<. 

14- Committal proceedings whether void for want of Pnblie Prosecutor’s certi/ieate.— Where in a 
•case the Magistrate enquired into proceedings uilhout the Public Prosecutors certificate required under s. 339 
and the accused w as committed to the Sessions and before the Inal in the Sessions tlie necessary certificate u as 
produced in the Sessions Court , held, that the Irregolanty in the non production of the certificate before the 
JIagiStrate was condoned by the provisions of s 532. 3 R. 35 


Procedure liitnal of 339- A* 1 0 The Court trjinjr under section 339 a person \tho has 

person under «ec 339 accepted a tender of pardon shall — 

(ti) jf the Court is a High Court or Court of Session, Iwfore the charge is read out and 
explained to the accused under section 271, sub-sec (I) and 

<6) if the Court is the Court of a Magistrate before the evidence of the witnesses for 
the prosecution is taken ask the accused vthether he pleads that he has complied with the conditions 
on which the tender oi the pardon was made 


(2) If the accused does so plead, the Court shal/ record the pica and proceed with the 
trial, and the jury, or the Court with the aid of the assessors, or the Magistrate, as the case may 
be, •ihall. before judgment is passed m the case, find whether or not the accused has complied with 
the conditions of the pardon, and, t( it ts found that he has so complied, the Court shall, notwith- 
standing anything contained in this Code, pass judgment of acquittal ” 

NQt« —The procedure laid down in ss. 333 and 333-A must be stnctly adhered to and followed In a 
case where the accused was not asked before the charge wasread out to him whether he pleaded that he had 
complied with the conditions on which the tender of pardon was made, nor were the terms of s. 339'A explained 
tohim,^/dthat the mat was vitiated by notKomphance with the provisions of s. 339-A of the Code 8 Lah. 379. 


Right of person 
against whom proceed 
mgs are instituted to 
be defended and hts 
competency to be i 
■witness. 


I* “340, (1) Any person accused of an offence beforea Cnminal Court, 
or against whom proceedings are instituted under this Code m any such 
Court, may of right be defended by a pleader 


(2) Any person against whom proceedings are instituted m any such Court under 
section 107, or under Chapters X, XI, XII or XXXVI, or under section 532, may offer himself as 
a witness in such proceedings 


Notes.— Pleader.— for definition s. 4{r)and Notes thereto it pp 16-J7 

1. Acalogoas law— Liberal provliloni of K.Y.Cr. Pro. Code.— According tos 183, when defendant is 
brought upon arrest, the Magistrate must immediately inform him of the charge against him and of his right to 
the aid of counsel in every stage of the proceeding and before any further proceedings are hid. Aecordingto 
s. 189 , the Magistnle mustabo allow the defendant a reasonable time tosend forcounsel and adjourn the 
examination for that purpose, and must, upon the request of the defendant, require a peace officer to take a 
mes^age to such counsel in the tow n or city ns the defendant may name The officer must, without delay and 
w ithout fee, jierform that duty 

2 Accused has a right to be defeaded by a pleader of hti choice —The defence of an accused person 
ought not to be shut out merely by tlie faa that he Is represented by a mutA/yay, 33 C. 488 The Court has no 


tratc has no power under this seaion to lorbid a du1v-quahfie<! pleader to appear lor the accused, Ratanlal 23. 
See t^id. 29 and 6 B. 14 and 1 M S04 as toMmilunght in appeals. .See also f B. 44 and ss. 439(2) and 419 
14010 thereto 

‘n,**-! n Incrrtnl br <cl \\ 111 of l*ll • SS 

1 Tb • MTiiin nlwt IbW f'<rtb« on<ia»l ■Ktioa br Act X\lll«( IRi • it 
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3. Right of aecased's coaniel to be beard.— It is not a question of indulgence that the counsel fortbe 
accused should be heard before judgment, but one of nght It is an elementary principle of law , that no order 
should be made to a man’s prejudice especial1> in a criminal case without hearing him and the very object ol 
the Legislature in allowfing parties to be represented at tnals by counsel is that counsel must be heard before i 
final opinion is formed by the Court If counsel had a ngbt to be heard it is not for the Court to say before 
hearing them whether the omission to hear and a judgment based upon opinion formed without such bearing 
hai,e or ha%-e not caused prejudice to the accused, 6 Bora L. R. 653. And the conviction will be set aside ntfie 
accused’s vakil is not heard, 5 H. L. T. 290 = 9 Cr. L. J. SOS ; 9 P. R. 1877 ; 15 P. R. 1900. 

i. Magistrate should not Interpose between ftccoted and his friends bat should give every oppoi 
tnnity for making bis defence. — In a case of murder, pleaders appeared on behalf of the accused s wife before 
the committing Magistrate and requested him to allow them to see the accused or ascertain In their presence 
from him whether he required their assistance The Magistrate asked the accused m the absence of the 
pleaders whether he required their assistance, and then communicated to the pleaders that the accused did not 
want to engage them When the case came before the High Court for confirmation, the Chief Justice 
remarked — ‘ In conclusion I wish to draw attention to tlie improper i^oiiduct of the investigating Magistrate m 
refusing to allow the pleaders engaged by his (accused s) wiie to defend this accused, to have an interview with 
him or to appear and sit in Court It was the duty of the Magistrate to have afforded the accused and bis 
fnends every opportunity of making his defence, and he should not personally have interposed in any waj 
between them, ’ 1 Bom, L. R. 836. Prisoners and others are to have the fullest opportunity for giving 
laJtalatnamas to whomsoever they plea«e, without reference to ihe mode m, orthearcumstaocesby. s'*” 
they may be influenced to do so, 1 B. H. C. R. Cr. Ca. 16 

5. Access to prlsoneea by pleader.— Prisoners in the custody of the Police before being produced 

belorc a Magistrate are at liberty, at any time of the day, to see a pleader, due precaution being taken aga*Ml 

escape. The access to prisoners in jails by pleaders is a matter tor the officer in charge of the jailtodeade- 
^l/arf Pol filnn , p 95, NoU 

6. Right of private prosecator to a pleader.— A pleader is entitled to appear not only on behalf of the 
accused, but also on behalf of a private prosecutor 6 B. Ii. R. Appx. LXX. 

7. Position of pleader appointed by the Coort to defend.— The posiiion of a pleader appointed by ihe 
Court to defend a prisoner is not the same as that of a pleader whom the accused has authonsed to act forhiBJ' 
Any admissions that may be made by the pleader appointed by the Court are not binding on the accu«ed 
2 Bom. L.R 571 

8. Employment of Makhtyars Notes to s. 4 at pp letoIS. ■ The terms of s. Jlodo not wairani 
any general rule for the exclusion of viukhtyars in all cases, but only allow the exercise by Magistrates of s 
discretion m each case as it arises The Magistrates are expected not to depnve parties of legal aid whidi thty 
could frequently obtain at a moderate cost by indiscriminate exclusion of persons who are luvested by law wii 
a distinct professional status in criminaltnals' This rule is equally applicable to Sessions Judges 38C.4W1 
HjUtns, 116 


9. Discretion with Court to bear agent or not —To refuse or to allow the appearance of a 
on liehalf of the accused person is enUrely wilbinthe discretion of the Magistrate concerned, FatanlsUl** 
though It has been held in Ratanlat 1, that a prisoner is entitled to authorize any person to be his agent m nj'i 
Criminal Court A mukhlyar has no right to plead lu a Cnmmal Court without tlie permission of t 
presiding Judge, 4 S. L. R. 195 =» 12 Cr, L J. 118 ; 6 B. 14 was held to be no longer law The practice of admit 
ting to defend parties IS not illegal It is discretionary with tJie Magistrate to hear such agcn 

or not,7 U. H. C. R. Appx, XXXTII. Courts are bound to exerase a discretion iii each case as to permuting 
or not permitting the appearance of unauthorized pleaders, Weir II, 400 But a general order 
any pnrticulir class from appearing as pleader is illegal An order excluding any particular indm 
in any particular case on grounds stated, arc apparently without gruunda stated, would be withm 
discrelion of the Magistrate and therefore legal, Weir 11, 401. Wliere the High Court circular stated 
as -i general rule, no person not quihhed as legil praaitioner,shouid be permitted to a« m any legal procee 
exce|)t to prevema miscamige ot justice, Ar/if.tbat a general rule by a Alagistnte that no private''' 
should ippeir lu his Court, went beyond the terms oi the areular, but tint he would l>e acting in ^”'^"■'*' 1 ,. 
wnh ns terms it he stated lint he was not jirepared to make any geiienl excejHioti in f ivoiir 0 / any 
indi\ idiial, Weir II, 401 1 SS C. 43S 
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10 Geaerkl disminU of Hokhtyar b bad — A Magistrate has no poirer to d smiss a 
generally unless he be convicted of an oRence tmcdviog moral turpitude or infamy This refers to a general 
dismissal onlj and not to particular cases iit whidi he might refuse to hear a mukkfyar whom he did not 
think qualified 1 W R 31. 

11 No Court fee for Yakal&tnama —No idvocate or attorney of the High Court or the authorised 
pleader appearing in defence of an accused person should berequired to fife a vakalatnama 7 H R C. R 
Appi XL. See Court Fees let VII of 1870 SeiedtU II Aft 10 and see Note 15 below 

13 Commonlcatfen to Mukhtyar la prlTReged.— Communication made to a mukhtyar or his clerk is 
privileged. Section 126 of the Indian Evidence Act must be construed as applying to all persons who 
withfn the category of pleader as dehned in s. 4 (r) of the Code and includes therefore mukhtyar Statements 
made by accused persons that a false charge was going to be brought against them to a wai who ivas at 
the time acting for one of them as his mukhtyar and legal adidser and to whom the statement was made with 
the object that he should appear tor them in Court are pnvileged 25 C 736 

13. Vho Is an accused person?— An accused is a person over whom the Magistrate or Court is 
exerasing junsdiaion 18 B.6S1, therefore (t)y4 perton ordered to give security for goodhehaviour u an accused 
person within the meaning of tins section 23 C 493 followed In 21 A 107 j 27 C 656 ; IS P R. 1900 , 25 A 373 and 
I C. Efc R. 452 contra see 27 C. 662 and 9 0. W K 983 And a Court is bound to hear a pleader on his behalf if 
he engages one IS P R, 1900 (ii) See If C781 • SC, 538s5 C. L. R. 458 as to persons against whom main 
tenance proceedings are taken under s. 488 (iii) A Civil Court making a preliminary inquiry under s 476 is 
not a cnminalCourtand the person against whom the inqmiy is made is not an accused person 8A.L.J 737 

Ts:12Cr L,J 231 {iv) A person complained against before issue oj a process has nortght to be represented by a 

//rjrfrr— A person complained again-t does not become m accused person until it has been decided to issue 
process against him under Chapter XVI Section 340 does not hence entitled person complained against to 
be represented by a pleader dunng the preliminary inquiry which may be held under s. 202 (1> If he chooses to 
attend the proceedings he may of course do so like any other member of the public but he has no locus siaHdi 
as a party the purpose of the lav, beiug dearly to exclude him until suffiaent ground for joining him has 
been ma^ out by the complaint 4N L R Bla-gCr L J 20 5rrl0C.L.n SSO, 16B.661. ^ 

14. Daty of Pleader for aceuied.— Where a Sessions Judge took exception to the fact that the pleader 
for the accused had put forward witnesses on behalf of the accused who he must have known had been tampered 
with and threatened to repon his conduct to the High Court it uas held that the remarks of the Judge tvans 
improper and that It was the duty of the pleader for the accused to call witnesses for the defence if his client 
insists on submitting their evidence to the Court 3 Bom L R 562 

15. Practice— Hemorandom of appearance.— Under Madras Dis. Na 272 of 1907 whenevera pleader 
representing a party in any enmin. 1 proceeding does not file in Court a vakalat from h s client he shall be 
required to fill, a memorandim of ap|iearance containing a declantion that he has been duly instructed to 
appear lor the party whom he represents Held even that is not necessaiy w here the party is present in person 
along with his vakil SH L.T 290 — 9 Cr L.J.S0S 

341 . If the accused though not insane, cannot be made to understand the proceedmj,s 
the Court maj proceed with the inquiry or trial and in the case of a 
accu^^dc«s not*'un' Court othvr thin a High Court if such inquiry results in a comrmtmeitt, 
derstand proceedings, or if such tml results in a conviction the proceetl ngs shall be forwarded to 
the High Court with a report of the arcumstanccs of the case and the 
High Court slnll piss thereon such order as it thinks fit 

Note*. — 1 Seetlen not applicable to penoo* et aaioaiid mind —Tlie provisions of this section do n^t 
jpph to 3 person who is of unsound mind. Tbe> apply to persons who ire unable to understand the proceed 
mgs from de.ifness Of dumbness, or Ignorance in the language the country or other similar cause In such 


a lun.itic, the Nfagistrate shou! i proceeii uixier this sccuon, it If L. T 24 — IS Cr L. J 2L 

2. CrlDlnal rcspoBtiblllty of deaf natca.— To esape punishment a deaf-mute to whom sectioits 
82 iivl 83 I r C, do not apply must like hts lirotbcr who can hear and s])eak come within s. 84 I P C 



758 


THE CODE or CRIMINAL PROCEDURE. 


[Chap XX1\, 

other words if his mind is sound his inability to hear and speak, will not excuse him In U. B R (1910) 
I. 57 asl2 Cr. L. J. 386, it was that the law does not provide for a sane deaf mute who has never beta 
instructed being exempted from punishment and Q \ Botola, 22 W. R. S3 and 72 and 27 C 368, were followed 
in preference to Dwarkanath \ Bader, 22 W.R.35 , 34 P.R. 1685 and 37 P. R.1889. "It «eemsver> doubtful 
whether a sme deaf mute could live to the age of, say, seventeen, vvitJiout learning sometliing of his duty 
towards his neii,hbour m person and propertj, I think, it must be presumed that if the mind is sound there 
I' this knowledge in the deaf mute 

3. Section not applicable where accuied understands the proceedings —Where an accused person 
was deaf and dumb and the Magistrate who tried and convicted the accused, thinking that the accused «as 
umble to “ understand the proceedings in the case ' referred tlie case to the Distnct JIagistnte who «as 
satisfied that the accused did understand what he was charged with, Ae/d that the District Magfsirates findi g 
as to the capabilitj of the accused to understand the proceedings against him, was conclusive, and this section 
did not apply The High Court annulled the conviction the Magistrate and as the accused was previoudy 
convicted of an offence under Chapter \\ 11 I P C , ordered his <»miiiittal to the Court of Session igW.BfSl* 
See 3 Bora. L. B. 371 ; 22 W. B. 35 and 72 , IS Bom. L. R. 853. 

4. Hagistrate shotUd try and£et into eommnnleatloB with a deaf and damb accsied — Uhen a dvat 

and dumb person ts placed on his trial, some means of communication with him should if possible, be adopleor 
WcIr II, 402. A Magistrate should try and get into communication with a deafmute accused ® 

assistance of his relations, as it is impossible that a deafmute should be able to live tomatuntj without beiHs 
able to communicate w uh his relations and that if lie had, his relations must have established some practica e 
method of inter-communicatiun b> signs or otherwise, U. B. R. (1910) I. 57 = 12 Cr. L. J, 38i. Where a ea 
and dumb prisoner was convicted of an offence, and upon the trial no atteini>t was made to communicate wi 
the prisoner respecting the charge against him, the conviction was quashed 6 M. H. C. R. Appx. VII» sn 
Note 8 below nnd 22 W. R. 35 and 72. 

5. Magiitrate must refer only after eoayiction or eoramJttaL— \V hile the coinplamnt and his 
were being exnmined, the accused showed that he was dumb and thereupon the Magistrate 

a charge but expressing an opinion that the accused was guilty, referred die case under this sectioa The Hig 
Court, noticing that the tnal was iinpenect as no diarge had l«en framed refused to treat the mere 

expressed that the accused was guilty as tantamount to a conviction, and returned the case for disposal to 

Magistrate directing him to come to a definite opinion whether the accused could be made to understand ^ 
proceedings, and if he came to that opinion, to proceed with the inquiry or tnal, and if the same 
conviction or commitment, to forward the proceedings under this section with a report of the circumstam*^ 
the case, R&tanlal 879 and 838. Before a reference to the High Court can be made under this section 
should have been a committal or conviction, Ratsolal 180 Tins section requires the Judge to procee to 
end of the trial and then report the result if a conviction follows, Weir II, 403. It does not authorize a ''S'*’ 
trate to reier the case m the midst of the tnal 4 Bom. L. R. B2S , Ratanlal 838 ; 25 Bom. It. R. 43 

6 Magistrate must state his views when making reference. — In submitting a case to tlie High Co^ 
under this section, a Presidency Magistrate should state his view of the conduct of the accused .and mii-'t 
■ome evidence regarding the previous history and habits of the accused Ratanlal 696. 

7. Magistrate cannot pass sentence In cases of donbt. — This section prohibits a Court 

sentence when it is uncertain that the accused has understood the proceedings against him Weir 11, » 

R. (1910) 1. 57 = 13 Cr. L J. 386 , 11 M. L. T. 404 = 13 Cr. L. J. 243. See also 37 P. R. 1839 below 

8. Sammary trial of deaf anddumb mac not advisable.— It is highly inadvisable to try a 
summarily In such a cave, an attempt should l« made to find out whether the accused has any me ^ 
relatives who .ire accustomed to communicate with him. The Magistrate should make i^uir es 
antecedents and ordinary mode of liie and the in inner in which he is communicateii vvith m le > 
affairsof life, 8 BonuL. R.849^ 4 Cr L.J 444 

9 Power of High Court to pais final orders on reference by Magistrate— nature 
(o) On cotnnii/iiieni.—An ictused iierson who had been for some lime confined in a Lunatic Asylum vps 
commuted to the Sessions by a Dt put^ Magistrate on a diar^ of murder Tlie iccused was dc if an 
.md camtd not lie m-ide to understand the proceedings which had been liken On die proctedm^^^^^^^ 
forvvardeil to Ui. lUgh Court under this section it was Af/rfthai the 1 iw does not contemplate that **'*^'*' 
trl..! should necessarily 1 ike place Dial it is discretion il with the High Court on ii commitment made, too 
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the Sessions tnal to be held , and the High Court must consider whether any benefit would lie likely to result 
especially to the accused by such trial The High Court m this case having come to the conclusion tint Qo 
benefit would be likely to result to the accused by his being tried by tlie Court of Session found that the accused 
was guilty of the alleged murder, but that he was reason of unsoundness of mind not responsible for Ins 
action, and directed him to be kept in the District Jail to await the orders of Government 27 C. 368 Ida 
proper case, the High Court might even direct the accused to be made over to the custody of his father 7 N ff • 
P. H C. R. ISl. 

(^) High Court m(rj past sentence on fifogtsfraie s finding —TYAt section gives the High Court power 
to treat the proceedings before the Lower Court as amounting to a sufficient trial and pass sentence upon 
the pnsoner according to the facts which seem to be established in the course and as the result of these 
proceedings, 22 W R. 33 and 72 , 27 C. 388 , U. B, R.(1910) 1 37 = 12 Cr L. J. 388 

(f) Onconvicbon High Court may discharge — Wh^e a person, who was deaf and dumb, was con- 
^ icted the High Court, thinking that the pnsoner was not a person to whom penal disapline can be properly 
applied set aside the conviction and directed that the pnsoner be admonished and discharged 22 W. R.33 
foUowedVf^ R 1885, 4 Bom L. B.296 

(rf) High Court may treat the aeatsid as a lunahe and report to Government under s 471 —Accused, 
a deaf-mute was unable to understand the proceedings in Court, and was after inquiry convicted of an ofience 
and sentenced to nine months* ngorous impnsonmeut a Magistrate. Held, that fn the absence of any clear 
and specific proMsions in the Code the accused should be dealt with as a lunatic and the matter report^ to 
Local Government under s. 471 37 P. R. 1689 , followed IS P. R. 190! 

\e) Hay direct re'tnaL— 'See L.R.843ts4Ct L.3 4iL 


342 « ( 1 ) For the purpose of enabbng the accused to explain any 
the abused cramine arcumstances appearing m the etndcnce against him the Court ma>,at arty 
stage of an> mquir) or trial, without previousl) warning the accused put 
such questions to him as the Court considers necessary, and shall, for the purpose aforesaid, question 
him generally on the case after the witnesses for the prosecution ha\c been examined and befafe 
he IS called on for his defence 


(2) The accused shall not render himself liable to punishment b> refusing to answer 
such questions or by giving false answers to them but the Court and the pir) (if any) maj draw 
such inference from such refusal or answers as it thinks just 

(3) The answers given bj the accused may be taken into consideration m such inquiry 
or trial and put in evidence for or against him in anj other inquiry into, or trial for, anj other offence 
which such answers may tend to show he has committed 

(4) No oath shall be admistered to the accused 


Notes.— s. 164 for the power and mode of recording statements and confessions made during Police 
iiuesugatlons s. 364 for the meUiod of recording examination of iccused s. 533 for curing of irregulanUeSv 
s 2S7 as to when tlie examination of the accused before the cornrnimng Magistrate has to be tendered In 
a Sessions tnal 5^rss.209 242 244 245 233 256(2)for statements by accused persons. 

1 Scope of the aectloa.— We think that the present law gives too great a latitude to the Courts with 
regard to the examination of an accused person. The objea of sudi an examination is to give the accused art 
opixjrtiinity of explaining any arcumstances whidt may tend to criminate him, and thus to enable the Court, in 
cases where the accused is undefended to exaimnethe wnmesses in his interest It was never intended that the 
Court should examine the accused with a view to etiat from him some statement which would lead to his 
consicUoii We bxve, therefore hmiled the power of InterrogaUng the accused by adding to the first |>aragrapli 
ot S.342 the words for the purpose of enabling the accused to erptoin any nrcumstinees appearing in the evidence 
hi*n. V> e \\wwV accaaed s.bow\>i a\w*S'-bv*e:ttnsoipi'».iii\wwi\y wi exydaiwswg avd wt base tive'x'oie* 
required the Court to question him generally (or that purj^ose twfore he enters on his defence —Set Com. Ref 
on the mil of Act \ of I8S2. 

Hie linutatfon of the power oi the in examining the accused for the purpo>e oi enabling birrt 

to exilaiii any exldence against him U thus aixoumed for by Dr Stokcs •• The secti m assumed Its 
present lomipirtly owing to a judgment of the HighCounof Bengal and partly owing to tlie words of Edwarp 
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Luivgsto*! "An unrestricted nght of inlerrogating is also very apt to produce insidious and catching ques^ioni 
Instead of a cool and impartial attempt to extract the truth, the examination becomes a contest in which the 
pride and ingenuity of the Magistrate are arrayed against the caution or evasions of the accused , and 
construction will be given to his answer that may fix upon him the imputation ofguilL It may beadde^ that 
badgering by the Judge is apt to arouse undue sympathy for the prisoner”— Codes, Vol If 
Introduction, p 20 

2. Section applies to all proceedings in Magistrate's Conrt.— {*} In the stage of investigation 
CARNDUtF IS of opinion that neither this section nor s 161 places any limitation on the extent to which the 
accused may be examined m the stage of investigation. “ Atthit stage, and, indeed at any point other thaa 
that indicated in s 342 the only thing that is abhorrent is pressure or inducement, and the sole aiten'^'thy 
which the fitness ol an examination can be judged is with reference to the question whether it was volunf"y 
not,” 37 a 467 at p SI4 

(«) Inquiry prelumnary to eotnmitnuut — Sections 209 and 210 do not curtail tlie |X)wcr>°I^ 
Magistrate under this section Section 342 apjihes to all sorts of proceedings in Magistrate's Courts 
the case is one tnable by a Court of Session or otherwise Under that section a Magistrate is empower*'^ 
any time and without any previous warning to put questions to the accused for the purpose of enabling him 
to explain any circumstances appearing in the evidence against him 13 Cr, L. J, 474(Oiidh). As to 
under s. 1 17, etc see note S A below 

3. Analogons Law.— Under N Y Cr ITo Code, s. 196, a Magistrate must inform the defendant 

Is his right to make a statement in relation to the charge against him, that the statement is designed to 
him, if he sees fit, to answer the charge and explain the fact alleged agam^t him, that he is at liberty to 
mak" • ’ ' ’ - 

ant ‘ . • • ^ 

agai • ^ 

It In writing without an oath, and must ask him besides the questions of name, parentage, residence end P'''’' 
fession only ‘ to give any explanation you may think piopttoi the arcumstanas appeanng in the lestiii)0''J' 
against you and state the tacts which you think will tend to your exculpation.” 

English Law— aceased may give evidence— The accused at common law was not a cornpeten^^ 
compellable witness at any stage of the proceedings, on the ground ol the maxim nemo tenetur siipsu^»P'^. 
and if the accused was examined on oath any conviction would be bad The position of the 
has been changed by a st-fies of statutory provisions culminating in the Evidence Act, 1877 (49 and 41 
c 14) and the Crvmnal Evidence Act, 1898 (61 and 62 Viet, c 36) whereby it is enacted that eiery 
charged with an offence is a competent witness for the defence at every stage of the proceeding'* whel 
charged solely or jointly See Archbald, pp. 4S7 — <63 A Magistrate has no right to ask the accused 
questions, except questions madental, to the conduct ol the examination, eg, whether the accused wishe 
cross-examine a witness, or to give evidence, and the statutory questions prescribed by s \8 oi the I'ldUP 
Oj^tucts Art, \Vvt wicucfteA gvsvs Ike Owwnaf £v>ile»ce Ath, 'fi t-hft 

does interrogate an accused who does not so examine himsell, the answer of the accused Is madnussibl® 
evidence against him, R v Eerrtman (1894) 6 Cux C.C 338; /? \ Affi/,(I830) 4 Cor a C. 181 j v 
(1817) Holt (N. P. 169) Hatsbury VoL IX, p-S97 When an iccused gives evidence, he may be asked 3 
question in cross-examination, notwithstanding that it would tend to incriminate him, Archbold, p. 460 

4. Court mast examine and not prosecutor.— 1 he Court conduaing the trial or inquiry i' 

authorized to examine the accused person, and the counsel or other person conducting the prosecution 
not be allowed to take any part In the examination — C P. Cr Ctr, Part I/.Uo 24 The law 
Court, not the comphinant, to put (juestions to the accuNcd and the Court should not put questions m o 
merely to convict the accused out of his own moutli 10 U. 121 at pp. 123— 125. 

EXAMINATION IMPERATIVE. 

8. Cosrt U boned to ezamloe the aeesied —The provisions of this section arc not permissive, 
eiSi biitimpentue, RaUnlalTiO; 10 Bom. L.R.291— 7Cr. I,. J 194; 11 Cr. L J. 746 (Bnrtna), U B ft 
2Bd Qr. 18} 1 P. R.(19lB) Cr. 22, 1 C. 768 (C.) and the accust-d must be afforded an opportunity for the 
explaining any arcumsunces appearing m tlw, evidence against him, Rataolal 100 and 730. fn all wamnt-o 
there mast be in examination of the iccused, s. 263 (f)does not give the Magistrate any discretion whelhe 
will examine the amised or not 41 C. 743.* rbe term * shotl’ jn this section makes die duty Im|>o'<c»l on 
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Court to question the accused generally on the case, after the uitnesscs for ihe prosecution ha^ e been examined 
and before he is called on for his defence, mindatory and not dfscretIonar> only Having regard to the object 
of the examination spealied in the section, it is clear that the omission by the Court to perform sucli duty 
in a criminal tnal, must be presumed to have seriously prejudiced the accused. In a criminal trial, forms 
prescribed by statute have to be strictly observed and the Court Is bound to draw no inference of w -mer against 
accused persons, espeaall) in the case of omission by the Court to perform a duty imposed on it by the Legista 
ture in express terms in his interest,, unless the accused expressly u -lived it, 9 Bom. L. B. 356 saS Cr. L. J. 332. 
Where it appeared that the Court omitted to question the prisoner under this section the trial uas held invalid. 
The case therefore in this respect resembles S5 M. II (P^), where the Judicial Committee observed 'their 
Lordships are unable to regard the disobedience to an express provision as to a mode of trial as a mere iiregu- 
lanty ’ .And i{ it was enough to vitiate the tnal there that the accused was tned for more than the three oflences 
uhidiare permissible at one tnal, then it seems to me afortion enough to vitiate this tnal that the prisoner vva» 
convicted and sent to pnson witliout being asked for his explanation of the matters appearing against him 
That omission {n my judgment goes deeper than the illegality which was committed in Subramania Iyer’s case 
Font IS, I think, repugnant to one's natural sense of justice that a man should be convicted without lieing 
heard. It is no answer to that objection to say that the appellant had an opportunity of making a statement 
before the committing Afagistrate, D^tcmblor, ]. IT Bern. L. R. 6931:: IS Cr. L. J. 769. The law provides 
tmperativ'ely that before the Court of Session he shall have an opportunity of making his statement. 3!rral»o 


he has been questioned on the case generalfv by the committing Magistrate, 6 Bom. L. R. 730 es 6 Cr. J. 71. 
But in 4 IwB, R. 143 b 7 Cr. L. J. 422, a >fagistrate convicted the accused omitting to examine them The High 
Court refused to set aside the conviaion on a reference by the District Magistrate, as the accused who had a 
right of aiipeal had not appealed and therefore were not in fact prejudiced. 

Examination of the accu-ied under s. 342 is imperative and the Court is bound to examine the accused 
generally whether fie wishes to offer an explanation of any of the evidence which lias been given against him 
96 Ben. L. R. 103 1 26 G IT. K. 118, 119 j 1 R. 639 { 27 Bom. L. R. 1405. 

3<JL Whether it b lOhllgatory to examine the aeeaied after creii>examlnatleB and examinatfea ef 
addillenal wltoeeies when the aecaied b once exanlaed under t. 342 after the preiecntlea exaisli)at!e&>In>chlef. 
—Section 342 is not sufficiently complied with by examining the accused after the prosecution examination-in<hief 
but before th*etrcros»«xamina'iort In all cases where addition-il witnesses are called after a charge has been 
framed or not the obligatory examination of the accused under s 342 mu«t takd place after all the proseaition 
witnesses have been examined and cross-examined and before he is called on for his defence 27 G W. N. 743 
iJoUovnng^ Z.m) L. 3. 644); 60 G 918, 90 G 939 j but 4911. L. J.S7W, 23 G W. N 

1199 and 4 Lah. 61 and 49 K. 124 ; 50 B. 42 =. S7 Born. L. R. 1379. See 46 V. 449 = 43 M. L. J. 402 which 
dissented from fn 50 B. 42. See also 51 G 924 and 933. 5lrc3tso9 Patna L. J. 430 j 6 Patna G J 147, 174, 4 Patna 
231 1 but iee 4 Lah. 61 (roe/ra) 

9'B. Effect flf tabsequent examination under a 940. — Where an accused person has been examined 
under s. 342 after the close of the prosecution case and subsequently the Court examines a person under s. 540 
{whether such person be one of the prosecution witnesses or another jierson) it is not necessary tore-exsmine 
the accused person under s. 342 3 Pat 1019. 

S-G BbUnctios between •uranoBi and varranWasei.— Where m a summons case a MagisU'ite ex-vmin- 
■ed the accused only after the examination in<htef ol some of the prosecution witnesses and did not examine 
him again after another witness had been examined and aher the cross-examination of the previous 
witness. section 342 not complied with andomission vitiated trial, 49 Cat 1075. A Magistrate u tx>und 

in a summons-case to examine the accused as required by section 342 of the Code If he omits to examine the 
accused it is an irregularity which vitiates the tnal per Mactxoo C J —It seems to me that w hile it is obligatory 
on the Slagistrate to give the accused an opportunity of explaining the evidence against him according to the 
provisions of section 342 of the Code it is^certamly clesirabb that he should not be hampered in the-.e petty case^ 
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c . 49 ■. 619 4111. 1.J4r'. 4ill9'' 

dissented trom in 44 II. L. J.M7 B.) whidi holds per trnrplm^ fTbe pfovasions of section 342 of the Code as 
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resards the examination|o{the accused ire niindatory and failure to comply with them is an illegality vitiating 
theftnal In a warrant-case the prosecution witnesses were examined and the accused did not avail themselves of 
the opportunity to aoss examine the w itnesses The accused were then questioned generally m the case. For 
the puriiose of enabhng them to explain the arcuoistances appearing from the evidence against them and they 
stited they would putin a written statement The Magistrate then framed a charge against the accused under 
section 411, 1 P C, and they pleaded not guilty and the case was adjourned At a later date the accused 
cross-examined the prosecution witnesses under s 256 of the Code and,the witnesses were also re-examined. 
Evidence was then called for the defenceand the accused were not further questioned generally on the case 
after the cross-examination and re-exammation of the prosecution witnesses Held, by the majority (Venkat 
S t-BniRvo, J , dissenting) that there was a sufficient compliance with the requirements of section 342 of the Code 
and the trnl and conviction of the accused wereIegal(43H.li. J. <03 overruled , 6 Pat. L. J. 6M dissented from). 
In 6 Pat h. J. 6M it was held that under s J42 of the Code of Cnminal Procedure the Court must examine di® 
accused after the witnesses for tlie prosecution had been examined. Therefore an examination of tlie accused 
alter the w itnesses for the prosecution have been examined m-chief but before they have been cross^xamined 
and re-examined is not a compliance with the section Examination m s. 342 of the Code means exarama 
tion in<hief, crossexamination and re examinatioa 5 Pet h. J. 402 ; 6 Pet L. J. 147 and 6 Pet L. J. 174 
referred to But seek Lah. 61 4 Pet 433 [eoalru) following kAV. 449 (P.B0 and disapproving 6 P»4. 

L J, 614. 3 Rangoon 189 seemsto follow 46 Wed. 449 and to hold that the absence of examination of the 
accused under s 342 need not vitiate a trial in every case 

S-D. The section does nor apply to lemmery trial of sBrnmoni-ceses. — The provisions of s 342 ot the 
Code requiring the Court to examine the accused generally is inapplicable to summary trials of summonscss* 
under Chapter XXII, as to ordinary trials ot sudi cases, 46 M. 766 s 45 M. L. J. 230. 

The mandatory provisions of s 342 of the Code requiring the Court to question the accused generall) 
oil tlie c i»e after the examination of the prosecution witnesses, do not apply to trials in summonsoses. 

The use of the expression • before the accused » called on for hvs defence m s. 342 itself as well as w 
9 io6 relating to trials m warrant<ases and s 239 relating to trials m Sessions cases, and the absence of such an 
expression in the sections relating to tnab in summonsoases under Chapter XX of the Code show that the 
provisions of s. 342 are not intended to apply to summonaoses. 46 V. 738 a 43 M. L. J. 324. 

lUnllen slotement must not take the place of examination See Note 21 A wriltien statement can 
never hive the same value as answers coming directly from the accused s mouth, 19 C. ff. H. 1013 *» 16 O'- 
L. J. 724, 48 C. 411, but see 4 Patna 438 {_coftlra). 

5-E The Imperative provisions of e. 312 do oot apply iDqnirieB.— Section 842 ot the Code does not 
apply to an inquiry under s 117. The omission to examine the person called upon for security, at the close o 
the pro'ecuijon case and before he i« called on to enter on his defence, is not an illegality, but an irregulant) 
ctivered bv - 337, when the accused is not prejudiced by such omission (80 C. 323 dtshngmsked) , SO C 983 

6. When aceoied leaves caio entirely to bis pleader, Coort may not qnestlon him.— If the accus^ 

ha-, Icit Ins case entirely in the hands of hi5 pleader, the fact should appear on the record and when this is t 
La»e, a Judge may not question the accused for the purpose ot enabling him to exphin any arcumstance 
ai>i>einni, in evidence against him Weir H, 405 

7. Where accused h exempted from personal appearauce, pleader appearing on hU behalf 
examined —U hen the accused has been exempted under s 205 from jiersonaj apiiearaiicc m Coi , 
Magistntc 19 not bound to enforce their personal attendance in order to examine them. The 

seaion ire complied with when the pleader lor the defence tseximined on behalf of his client • S.I,. • 

14 Cr. L.J.272 

TIME FOR EXAMINATION. 

8 When prosecution evidence discloses no criminal charge, accused not to bo ixamlae^—h 
eimrel) viithm the discretion 01 the Magistrate himseli to judge whether during the inquiry before him i 
ti„lu and \ ro|>cr that ilie accused shall be examined or not , and such discretion should not be excrci-e w * 
t «, Magistrite dunks that the evidence for tile prosecution does not disclose any proper subject of CTmi 

thvrR* a,.utis« the accviseti 10 w R 25 I B L. R. ( 8 . N ) 18. Where no tvidenct has been given imphcitiRg 
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tlie accused, the Magistrate has no nght under tht. statute to put questions to him or to invite him to make a state> 
menL A statement therefore made b> the accused under these circumstances is not admissible m evidence 
a^iinst him on his sul)<Kxiuent tnil 1915 M> W N. <t3 It Cr. L. J. B33, where 37 M. 233 and 7? v Berrimxn, 

6 Cez C. C. 3SS arc followed. 

9. Examlnatloa most net be made before any evidence has been recorded.— It is iHeg d to examine 
the .accused liefore an) evidenci. has lx.eu recorded or to crons-examme him with regard to the part supjvosed 
to have been taken b) the otlur prisoners 9 M. 234 j there is iiolliing for the accused to explain at that stage, 
5 M. L. T. 216. It IS not merel) irregular, but cuntnr> to the spirit of tins section to take the st.atenient of the 
accused three weeks prior to the commeutemenl trt the iingistcrul iiuiuir) projier and before a word of 
ev idence had l>een heard, 1833 A. W. M, 233. It is wrung to examine the accused prematurel) at a time when 
no evidence to connect them with the crime with the commission of whidi the) were diarged had been 
recorded agaiii't them, nevertheless when their stitemenis are actuall) mule and are freel) and voluntarily 
given, thev cannot lie rejected as inadmissible in evidence on account ol this irregularit) ut procedure, 
Ratanlal 679. 

10 EzamlBatlon malt be made before deftBce coiaiQcnces.— Before an accused jierson is put on his 
deicnee, he must be examined b) the Court, RataBlat 227. ‘ 

11. QaettloBlnj aeeaied la middle ef ease to fill mp la pretecotloa evldeBce It lerloai irregnlerlty. 
— \\ here tJie Court of Session put certain questions m the middle of the case to the prisoners, with a view to 
sujiply the ev idence for the prosecution , that this was a most serious UTegulanty in the trial, 3 B. H. C. R. 
Cr. Ce. 51. Set, however, 1 P. V. R. 1910; 11 Cr. 1^ 3. ITl. Tlie object of this section is not to fill up a gap 
lu the evidence of the prosecution, but to enable ibe prisoner to explain ait) arcumstances appearing in 
evidence against hint. It ts a misdirection to ask the jury to consider a document, purporting to be proved by 
a statement made by the accused to his examination under this section, as evidence against the accused, 
26 C. 49. To examine the accused generatl) on the case before the examination of the witnesses for the prosecu* 
tion IS completed is contrary to law and unhitr to the accused 15 Cr. L. J. 438 (A.) 

OBJECT AND SCOPE OF EXAHINATIOM. 

12. Object of examlBatioB Is to eaable the aecosed to explain clrcumstaneu agalnit him.— The exam- 
ination of an accused person under this section is onl) to enable the accused to explain an) circumstances 
appearing against him and not to supplement the case for the prosecution and to show that he is guilt), IDH. 
295 ; 30 A. 540. It is highly improper to subject the accused to a'very embarrassing and cruel senes of questions 
intended appareml} rather to puzzle the accused than to elucidate the case, 6 Bom. L. R. 94. See also 10 C. 140 
= 13 C. L. R. 356 : 13 A. 3(3 : 5 C. H. N. 664 ; 4 L. B. R. 244 » 8 Cr. L. J. 63 and Note 1 But-.frr 4 N. L. R. 163, 
where It is laid down that s. 342 is not intended merel) for tlie benefit of the accused. It is pan ol a system for 
leading the Court to discover the truth and it constant!) happens that the accused’s explanation of his failure to 
explain, is die most incriminating circumstaiKe against him. The result of the examination ma) be beneficial, 
but itma) equall) be injurious, to him. The [vincipleinvolvedis that contained in the judicial maxim, 

partem , and the section does not require dial the accused sliould be heard only on w hat is pnma faexe proved 
against him, but on every circumstance appealing w evidence agaiazt him Therefore m a case of previous 
conv iction, it is not necessary that identil) ol the accused with tlie person prev lousl) convicted should be conclu 
sucly established betore the accused is questioned. The moment there is some evidence of identit), accused 
ma) be asked to explviii it and ma) be com icted on Ins plea of guilt) to a charge of previous conviction 

13. Aeensed mast in his own Interests give explanation of clrcanutanees against him.— i he proof of 
the c.ise against the pnsoner must depend for its support not upon the absence or want of an) explanation on 
the part of tlie prisoner, but upon the posiUve affirmative evidence of his guilt that is given by the Crow a But 
if there is a certain appearance made out against a part), if he is involved by the evidence in a state of consider 
able suspicion, he is called upon, tor his own sake and his own safety, to state and to bring forward the 
circumstances, whatever they mv) be, which might reconcile such Suspicious appearances with perfect 
innocence, {liegmay AVor/, 4. 8t. Tr. N. S. SS/hZ/awif) 42 C. 957. In cases of circumstantial evidence, where 
fvct> are pul forward on Iiehalf of the prosecution whidi, unless explained, justify an inference of guilt being 
drawn against the accused, then it is both lawful and proper for the Court to consider the explanation of those 
fa^ts which the accused puts forward in his defence. The pnnaple is clearly recognized in the explanations 
to s lU of the Evidence Act, per Pigcott, J, m IT Cr. L. 3. 23 (A.) The practice of refusing lo answer 
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•questions in the Sessions Court and of putting in a wntten statement is a very pemiaous practice The 
refusal to anss^er questions may be attended with great risk to the accused, for the Court is bound to examine 
him, and a refusal to answer may involve an adverse inference against him, 19 C. W. K. 1043s™ 16 Cr. I*. ^21 

'An innocent man cannot well injure himseb by a truthful explanation, and it would be deplorable "ere 
we to hold that it was be>-ond the competence of the Court when dealing with a case under Act XI V oi I9i^ 
to give an accused an opportunity of explaining the circumstances appearing against him,’ 16 C. R. h. J *7* 
(C.) , 19 C. W. N. 923 21 C, L J. 896. While it is not intended to empower Courts to cross-examine persons 

charged before them, they are nevertheless authorized to put any questions which appear necessary at iny 
stage of in<tuiry or trial and particularly when all the witnesses for the prosecution have been examined, 
the purpose of enabling the accused to explain any arcumstances appearing m evidence against hmi. 
9 A. 253. 


14. Aceaaed mast net be erees*«xamuied ner driyes to noke Incriminatldg 8ttten!enU.-*Tlie 
diSCTetionary power, given by lav\ to examine a prisoner, should be used to ascertain from him how he may 
explain facts in evidence appearing against him, not to drive him to make self-criminating statements, 1 
&R. 199; also 13 A. 845; 16 V. R. 31; 25 W. R. S7; 6 W.R.(F.6.) 47; 6 C 279 = 7 0. L. R. 389; lO M.121; 18^*^ 
V. N. 106 , 6 C. Lu R. 431 , SO A. 940 ; nor for the inguisitonal purpose of making him confess his guilt or assist the 
prosecution by admitting facts which may go to criminate him, which is the only purpose that can be senea 
by examining him before any evidence is recorded, 2 C. V.K.TOS; 8 C. W.N.22; 17C. W.N.394s9:14Cr. L J 
In 6 C. 96 at p. 102 = 6 C. L. B. 631 at p. 927. Prinsei*. J, made the following remarks on the way in "hich 
the accused had been examined — 


We regret to have to notice tlie manner m which the examination of the accused haa been w'*’ 
ducted In permitting a Sessions Judge to examine an accused person from time to time during a tna* 
law does not contemplate that he should commence i trial with a stnet examination of a prisoner after the 
manner of the obss^xmination of an adverse witness by counsel This Court his already pointed out Ot* 
than one occasion— particularly the case in 1 C. L. R. 486— that, by exercising the poder allowed by * 

Act X of 1872, the Sessions Court is not to establish a court of Inquisition, and to force a priaonef to 
himself by making some criminating admissions, after a senes of searching questions, the exact effect of ^ 
he may not readil> comprehend The real' object is toenable a Judge to ascertain from time to time 
prisoner, particularly if he is undefended, whit explanation he may desire to offer regarding an> fact sUted y 
a witness, or after the close of the ense, how he can meet wliat the Judge may consider to “be damnaW/y 
evidence against him In one of these cases now before us, vve observe that the Judge was engaged durms ® 
whole of the first daj in examining the accused. In like manner, m the second case he examined the 
at considenble length before the c3«e for the prosecution was opened. Such proceedings appeir to us to ^ 
an abu^e of the power given under the hw ’ .S<r/ also 1882 A. W. N. 166 j 14 W. R. 16 ; 13 A. 345 j 21.C. 6* ^ 
p. 656 } 9 A, 253 and Weir II. 907. It is objecliomble to direct the examinition towards obtaining ho*" 
accusetl some explanation in regard to the matter nhidi he hid previously mentioned m his confession an ^ 
already tepwivaVed as wavivie or \o ewdeavovB Vo ebert wdotiwaWotv in regard \o sxaVetaenVs made bj a wh'’ ' 
7 C. V. N. 845. Nor can the accused be examined about a confession winch is inadmissible and if he i 
examined about such a confe->sion the question and the answers to them are not admissible m evidence 
the accused, 4 L. B. R. 344 = 14 Bar, L. R. 233 = 8 Cr. L. J. 62 An accused person may not be asked is *o ^ ’ 
Were with him in the commission of the offence to supplement the case for the prosecution, SO A. 840 j 9 N." 
Nor does this section allow of i Magistrate questioning the accused with regard to previous statenis”^ 
mide by him, when such slitements liave not been made legal evidence or brought on the record o' 
intjuiry, 9 M. 234 No attempt ought to be made to induce the accused to incnminaie himself, 17 C. W. If* 8 
14 Cr L. J. 129. The fact that some of the questions put are mquisitunal and in the nature of a ct 
examination, need not, however, make the whole statement inadmissible, 9 C. L. J. 65. Court his no po"^ 
‘TrKs^xammt accused to lest the iriitli oi his story, 18 Cr. L. J. 941; 20 A. L. J. 669 ; 53 C.632. 


IS. Retnedyfag gaps in the proieeiitioii eaia by the itatementa of the aeeaied.— In 27 V 253 
ftcc\t>ed W 1 S charged with defanution, but there was no evidence of the making and publication of 
siaicment by the iccviscci The Magistrate remedied this defect by examining the accused under this s*e<^‘ ' 

deW.thit the Magistrate wa', clearly wrong in having tried to fill up a gap in the evidence for the prosecut' 

and that his procedure f>cliig more linn an irregutinl), vitiated die conviction, see al>o 31 0. 49; 28 C. 6 

4 L. B. R. 344 •• B Cr. L. J. ea , 36 M. 437 } 1913 M. W. H. 4I3«- 13 Cr. t J. 823 1 28 M. L. J. S29 = 17 M. L. Tl***- 
llCr. L.J 394. 
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A Magistrate is not entiUed under s. 342 to put questions to tlic accused if the prosecution has not let 
m evidence implicating him in the oflence charged and answers to questions put in contravention of tlie section 
are tiot admissible in ev idence against the accused, 4 Lah. flS. 

QueUtonsasto firtinous convution.-’W is not competent to n Magistrate under this section, to nsk the 
iccuved, before his conviction, about his previous convictions either widi a view to take them into consideration 
for the purpose oi conviction or with a view to dispense with formal evidence as to the alleged previous 
convictions and aa to Uie identit> of the accused in the event of conviction, 28 B. 129 ]|ut see 4 if. L. A. I 83 
hole 12 above. This section does not justify die Court in questioning the accused about previoas convictions 
23 & 489. 

16, Cosrt not Jaitlfled In examlnlBg acevsed to know hU defence.— The evidence referred to in this 
section is tlie evidence alread) given at the trial A Court U not justified or autliorized in examining an accused 
person for the purixise of ascertaining what witnesses he intends to call or what evidence they will give or what 
his defence is, 14 A. 242 ; 27 H. 233 ; 13 A. 84S } 5 0. W. N. 844 ; 7 C. W. N. 845. 

17. Confeatlon beforo committing UagUtrato to bo treated as an eaaralaatlon.— A confession recorded 
b> a Magistrate, who afterwards conducts the incjuiry preliminary to committal and has jurisdiction to do <>o is 

“ *4 . I ■■ ^ , 

IS, however, the distinction between a statement unders 164.andone under this section. In the course ot a 
I olice investigation, a .Magistrate can onl> record under s. 164, voluntary statements made to him but he 
cannot examine the accused with regard to the facts of the case, 5 C. W. N. BSA As to the use m a Sessions 
tnal of examination of an accused person before committing Magistrate, see s z87 

I 18. Wli«a confeulon is retracted) Jadge raut aek acenied te explain hU having made the same. 

I Where the only evidence against an accused person is bis retracted coniession, it is a grave omission on the 
Ipartof the Judge not to question the accused forthe purpose of enaShng him to explain his having nfade the 
confession, M H C Pro , 29th Aprxl, 1886 , Weir II, 307. 

^PROCEDURE. 

19 Age ef accused person to be placed onrecord — In every case in which u diarge is framed the 
accused should, at the opening 01 his examination, be required to stale his age, and m all cases in whicii the age 
01 the accused appeirs to the Court to be under 20 or over 50 years or to be material for any special reason the 
Itlagistrate should add a note expressing his own opinion as to the probable age of the accused— Or 
No 8-1S74 G o/m\ 

20 The roles laid down In a. 344 apply to examination of the aceosed.— hollowing the directions of 

s 364 the Magistrate should record in lull not only every question put to the accused and every answer 
but also the whole examination should be made conformable to what the accused declares to be the truth and 
the Magistrate should certii} that this examination of the accused contains a full account ot the statement 
, T.. U .V.- o— 4 I » 4A< , 


of tlie Magistrate, the Sessions Judge disallowed the questions put to the Magistrate as to the arcumstances 
which led to the examination of the accused on the second day, but the High Court /teldxh^ questions to be 
relev ant and allow able 8 C. W. M. 22. See s 533 for curing of irregularities. 

91. Written statements mast not take the place ef the examination.— Though a wntten statement 
liny be accepted from the accused in accordance with the universal practice in the Courts under the Calcutta 

High Court, they do not take the placeoi evidence nurof such examination 01 the accused as is contemplated 

bj tins section, 42 C 957. This Court has recently animadvened on this pracuce ol hlmg written statements 
wind! n not provided for by the Code and enables statements to be put before the Court as statements oJ the* 
accused when such statements are not, in laa drawn up by the accused themselves but b> their 
le„al advisers or Inends and are eniirelj irresjionsible.* 16 Cr. L. J. 9 (tj. There is no prov ision m the Code 
lor the tn.»kiiig ot a wntten statement by an accused and the obvious object of the pniaicc In many cases is 10 
defeat the j.rovisions ol s. 312 19 C. W. N. 1043 a 16 Cr. L. J. 724 Quare, whether in a tnal belore the Court of 
i^esMoii. the accused maj put in a wntten statement of the defence. Whether such a statement can or cannot 
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be Iega!l> put in and be nccepted bj the Court, it moat certainlj cannot be allowed to take the place o! ^^e 
eTaminatJon of the accused which tins section imperitneK orders to be made, 1903 A. W. N. 1; <2 C.9S7. 
The onl) prosision made the Code for a written statement bj the accused is s 256(2). Rut 4 P*t 
iSS (co/jfraX 

22. Sab'see. (4)— no oath to accnsed. — -V comlaion based on the deposition of the accused on 

bolemn affirmation IS bad in law, 3 M. L. T. 138=7 Cr. t.J. 131. Under ss 118 and I33, Indian E'ndenee Ad 
an accomplice is a competent w itness and the onlj limitation imposed bj the general nile there stated is that 
in\oKed m subsec. (4) to this section If the accused and the accomplices were bcin^ tned jointly, th^ 
accomplice could not be sworn and therefore could not be a witness against his co-accused. But if thej were 
being separately tned, this prohibition would not apply and the accomplice could be examined as a 
witness on oath, 1906 U. B R. £rld.3=S Cr. h. J. 300. &e also 10 C. W. N. 962 ; 11 C. 633 ; 25 C. 413, 
12 H. 153 ; 14 B. 260 ; 23 B. 213. Sub-section (4) of this section applies only to persons liable to punishment It 
does not apply to a person called upon to show cause against an order under s J33, who tan be examined on 
oath and who is liable to a prosecution under s 193, J P C , if he makes a false statement, 2 C. L. J. 149 S't 
bote-. 25 and 29 ' ‘ 

23. AecnSed appellant Is privUe^ed.— A criminal appeal is a continuation of the criminal case, and 
except so far as there is a provision to the contrary, the appellant has the pnvilege of the accused and cannot 
be punished for making a false statement, 11 H, 451 at p. 493 /allowed in 19 A. 200. 

21. Prohibition In the lectlon net appheabla to examination In another case.— The examinabon 01 
the accused person referred to m this secoon is an examination touching the matter on which he is being 
tned and that the prohibition contained In the last clause applies to that eTamination and does not app!) t® an 
exanwnation «i another case m which the person who »s being examined is not himself an accused person- If 
the Magistrate’s view were correct, it would follow that 00 man while he stood charged with a ciminal offence 
could possibly be examined as a witness in any cnroinal trial whatever This was not the intention of the 
Legislature 20 A. 426. Sea also 27 C. L. J 91. 

29. When can oath be administered to eo^aecesed?--' Where an accused person called as witnesses 
other accused persons charged with him and awaiting a separate tna) ler the same offence, held, that he '^ss 
entitled to call them as wamesses, and examine them on oath, 23 B. 213 ; B. B. R. (2906) £iid. 8 b 5 Cr. L. SM 
As to examination of one of tw 0 accused m the absence of the other, .i/r 6 B, 124 ; 7 C. 69 b 8 C. k R- 352 ■ 
13C.L.R.279. An accused person cannot be examined as a xvitness because no oath or affirmation could be 
administered to him, till be is convicted or discharged, 1B.610; 2 A.Z60; 10 8.199; 13P.R.1903, evert when 
accused pleads guilty there must be conviction, 19 B. 195; 23 A, 53; 5 A. 253; SO A. 810 > ISC. W.K*552 b 
10 Cr. L J. 484; but when the witness has never been teought before a 'Magistrate or released on bail with 
conditions to appear before a Magistrate, be can tesli^, 16 6.661; see also 10C.L.R.593 and 1887P R.3*. 

Where the prosecution called one of the accused as a witness on the understanding that if he should tell the 
truth he would not be prosecuted for similar offences for whicli he was then awaiting tnal, held he could be 
affirmed IS Bom. L. R.266 = 3 Bom. Cr. Ca.. 171 =: 17 Cr.Ih J. 256. See Note 19 to s.337 

In 3 Bom. I*. B. 437, P and AT w ere put up lor trial along w ith sev en other accused on a charge of 
dacoity P and A'having pleaded guilty, they were at once ctmvicted, but the passing of the sentence 'ms 
postponed hll the conclusion of the tnal of the others, in the meantime they were examined as wltnes^e^ 
against the others. Cavdv, J , that they were competent witnesses, for as soon aS they were convicted, 

their Inal w as concluded, though they were not sentenced. Their evidence was admissible, though their credii 
might be lyuestionab’e ica«much as they are likely to think that it would be to their advantage to tell a 

favourable to the prosecution, //r/rf/rr FtLTON.J that under this section no oath could be administered lo 
them as/na/ends with sentence and not with comicUon, and therefore ^and being still under tnal cou'u 
not be competent witnesses 

25-A, Co-*ccmed in a. gambliBg ease may be exemhied m a witness —Section 10 of the Sfimtay Cain- 
bhng Wr/IVof I887|imphes that the ^Iaglstrate has power to examine as witnesses persons arrested and brougl^' 
before him under s h(5). The section can apply to no other but persons so arrested. The whole iirocedore of 
the Gambling Act is a special jrroccdure and O' emdes the general law of procedure enacted 111 s. 343, 8 S. k. R 
309 a- 16 Cr. L.J. 4f7 where 31 B 438 isated with approval 

2fi. Cab-Metloo (X)— vtlsa to b« attached t® accused** statement.— fhe expression way be litee tnlJ 
tonitdrralton is not perhaps lerv precise or dcfinlle.but It means at nil event' tint the statement of the acett''" I 
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IS not to ha\e the lorce of suorn CMdence.and a conMClion solely based uixjn it uould be bad m Ian 1900 A. W. 
M. 169. See also 11 B. 331. In 3 L. B. R. 203 <=4 Cr. L. 3.171, uhere a jter'joit charged witli giving talse evidence 
had admitted m his examination and his defence that he nas the iwr^on n ho made the xt-itemcnt alleged 
tobefalse further evidence as to his Identity uasheld unoecessiry and the conviction in the absence of such 
evidence was held to be legal The rule of evidence that whit is admitted need not be proved, would apply so 
far as the identity of the icctistd with the |verson who made iht iffidavit w is co .cerned. S 255 requires \ 
5fagistrate to take the plei of the accused immediatelv ifitr the cinrge his been frimecf and when stating 
the plea facts are voluntirily admitted ind there is no necessiiv for the prosecution to call evidence to prove 
such tacts. Simihrly, the idmission of the defence having afforded sulhcient proot ofidentity, tlie conviction 
was A//dnot to be illegal merely on account of absence of evidence a» to die identity of the accused with the 
perjurer Stitements mide under tins section are not made extra judicmlly and are not necessarily governed 
by the sections of i/te E< idence Act which relate to the admission ot contessiotis, 19 Cr. L. J. 474 (Oadh) See 
also 27 H. 233 : 26 C. 49 : 23 a 689 , 13 B 3S9 j 2 L. B. R. 83; 49 B 378 

27. Statements of acented made In the coarse of eiamiaatlon are privileged.— Statements of a 
a defamatory character made by an accused person in die course otthe statement which he is invited to male 
must be considered absolutely privileged so -is to make him not liable to be punished tor an offence under s 499, 
L P C in res|)ectot such statements, 36 H. 216 (F.B.) S M. L.T. 2S6 :c9 Cr. 1.. J. 278, dMhnguishing 19 U. 414, 
where It was held \\izl the privilege did not extend to defamatory statements against a witness interjected 
dunngthe examination of sucli witness by tlic accused who was represented by counsel Rut see 40 C. 433 and 
40 C. 441 (Note). 

23. Extent of Immanlty of aeeated against proseestloa for false and defamatory statoments —It isi 
not the intention of the Legislature thit an accused person shall be called upon to make a statement on o-ith or 
that he should be liable to punishment for giving false answers to questions put to him. A cnmtna! apj>eal a 
conbnuation of the cnminalcase and except so far asthere is aprovision to the contrary, the appellant has the 
pnvilege of the accused and cannot be punished for making x false statement in the memorandum ot appeal, 
It H. iSl, nor for a false statement in the revision petition, 9 A. 200 5!re also (1870) S N.>W. P. 128, 28 A. 331. 
But the protection afforded to Uie accused limited to statements made by the accused m answer to questions 
which are for the pupose of enabling the accused to exjvhm any circumstances appearing m the evidence 
againsthimand which are put at some stage of the inquiry ortriaL Where, therefore, an accused person who 
was under tnal filed a petition volununly containing false allegauons in n Supenor Court m order to induce the 
Supenor Court to transfer the case, that he was punishable unders. 182 I P C, and not protected by this 
section, 12 0. CL 308 10 Cr. Im 3. S09 j 1 8 L. R. 124 » 8 Gr. L 3. 378. So also it w as held m 40 C. 133 following 

14 W. R. 27 ; 23 C. 867 ; 5 C. W. N. 293 that a defamatory statement made in bad taith by an accused, against 
whom a tnal is pending in a Cnminal Coun and contained in a peiition to the District Magistrate for transter 
of the case is not absolutely pnvtleged but is punishable under s 499, I P C, 11 L. B. R. 321 ; IS C. 264 , 27 C. 
263; 88 C. 890; 32 C.756; 40 C. 441; 36 U. 218 considered. See 6 Lth. 31 where 28 A. 331 is disapproved, and 
held that the only provision of law which confers immunity upon an accused person from cnmimal liability for 
making a false statement is that contained in subsection (2) of section 342, but that protection is in respect of 
statements made by an accused m answer to questions put to him to enable the accused to explain evidence 
against him. 

A recent ruling of the Bombay High Court is to the same effect and it is held that the statements made 
by an accused person under s. 342 of the Code or contained in written statement filed by him w tth the Court s 
permission, are not absolutely pnvileged as there is nothing m that section to give him an absolu’e privilege 
as regards defamatory statements made in the course of examination, SO B. 162 (F.B.), (17B 127 andl7B 573 
overruled 48 C. 383 foUowed\ 

29. Who Is an 'accused’?— This term means a person over whom the Magistrate or other Court U 
exercising junsdiction. A person arrested by the Police as concerned in an offence and afterwards released 
without any order of discharge having been obtained from a Magistrate is not an accused within the meaning of 
this section, 18 B.86i; 23CL 493L A person nbo has been discharged, legally or not, is not an accused 4L. fi.R, 
882 = 9 Cr. Ki. J. 370. But a person under examination by the Court comes under this term, 23 B. 213 , 23 C 709. 
An accomplice to whom the Local Government has made a promise not to prosecute and by whom the promise 
has been accepted after the commencement of the tnal, i» not a competent witness. Such grant oi pardon does 
not alter die jvosition of the accomplice as an accused person and make him cease to be an accused person 
nor could oath be aclmimstered to him, 9 P. R. 1906 =4 Cr. Z,. 3. 2S2 See conlni 21 P. R. 1904 , 12 P, R. 1902.' 
See Note 20 to s. 337 as to accused illegally pardoned and see also Note 13 to s 340 
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30 Inference from refnsal to nniwer —See lU (4) to s 114 of the Indian Evidence Act The Couft 
ma> presume that jf a man refuses to answer a question whidi he is not compelled to answer b> hw,theanst''er 
if given would be unfavourable to him also 19 C. W. N 1043 = 16 Cr.L J 724 


No influence to be 
used to induce dis 
closures 


343 . Except as provided in sections 337 and 338 no influence h) 
means of any promise or threat or otherwise, shall be used to an accus^f^ 
person to induce him to disdosc or mthhold anj matter within his kno^l 
edge 


Note! —1. With this section should be read ss 24, 28 and 29 of the Evidence Act (I of 1872). 5^^ 
Notes to s 163 It is improper to hold out any inducement to confess 1 W. IL 24 and it is not necessary on 
other hand for a Magistrate to caution a prisoner before receiving his statement 6 H. H C. R. Appx- 
10 C. 775 Also where pardon is illegally tendered the evidence so obtained becomes irrelevint and 
inadmissible, 2 A 260 and w Note 20 to s 337 ,S<reaIsolB 61D,10B 190 and 10 C. 936 

2. Section 343 refers to the same accused person who is named and described in s 342 23 B 432 and 
this section does not deal with the admissibility of the evidence of a co-accused who is called for the prosecution 
on a promise of pardon 18 Bora L R 266 = 17 Cr L J 256 (Sham ) , duhitante). 


Power to postpone 344 . (1) If horn the absence of a witness, or any other reasonable 

or adjourn proceed cause It becomes necessary or advisable to postpone the commencement pf 
or adjourn anj inquiry or trial, the Court may, if it thinks fit, by order 'n 
wnling, stating the reasons therefore from time to time postpone or adjourn the same on such 
terms as it thinks fit for such time as it considers reasonable, and may by a warrant remand the 
accused if m custody ' 

Remartd. Provided that no Magistrate shall remand an accused person to custod) 

under this section for a term exceeding fifteen days at a time 
(2) Everj order made under this section b> a Court other than a High Coud 
sliall be m writing, signed by the presiding Judge or Magistrate 

Explanation — If a sufficient evidence has been obtained to raise a 
forremand, * suspicion that the accused may have committed an offence and it appe?** 

likely that further evidence may be obtained by a remand this is ^ 
reasonable cause for a remand 

Rotes.—!. Section applies only to Inquiries and trials and not to Police Investigations —This secuoit^ 
relates to proceedings In mquines and trials, and has nothing to do with Police investigations and it conter™ 
plates remand to lail and not to Police custody 23 B 32atp 34 also 4 Bora. L R 878, where it was Aw 
that s. 344 does not empower the Magistrate to remand an accused person m custody of the Magistrate l® 
Police custody 

2 Detention of aeensed nnder trial is not Intended to be psnal, bat Its object b to secar‘ 
attendance See 38 C. 174 The senousite<is of an alleged offence vnd some evidence of its perpetration W 
the accused would, howev er, justify detention. 

8. Impropriety of nndoe protraction of trial — The Honourable the Chief Justice and Judgt* 
regret to observe that the trial of cases is at times unnecessanly and unduly protracted Tlitir Lorilship* 
therefore, desire to point out, for the guidance of all Magistrates that it is their duty to despatch their 
work with the least possible delay, it being essential lor die proper administration of justice tliat it should 

ITomptly dealt with. As far as possible cnmiiial work should be given precedence over other work ca^i 

vrhich the accused are m custody being taken up for disposal in preference to those in which the accused ar^ 
cm bail Magistrates should so arrange for the despat^ of their criminal work that the hearing of one cas 
slionld as much as possible not !« allowed to interfere with the hearing of another, each one being fixed o 
hearing for disunct days due regard liemj, had lo their probable duration Pvery effort should « 

tnininiisc delay and liar I hip to the parties iiid witnesses. When a case is once commenced il should be hc^* 
t/e iltf in (fvr,R and completed with every jitwvbte despatdv the whole or as much of the working day as coiil 
!<- ^{ured l.njng devoted i > its he.armg Wit ntrsses remaining over from one cLiy should be examined at the frs 
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smmg of tile L nin on the following iJa> The practice of taking up a cise for in hour or >.0 uid then dropping 
It ignfn shovilt! l>e tvoidetl, ahd 6»ses should be disposed of, ns hr as {lossIblL, m cuntiiiii lus Sittings"* AdjoiiVi> 
ments should, Is n rule, W avoided, especially Vvhen the hctiiscd ireflke1> to 1m prejudiced IherebJ, ind if from 
am unavoidable cause an adjournment*" is tl^^med indispens ibk, it should be for ns short a time ns possible. 
Innn> cnse.ntrnl once commenced Should iMcontuiued front da) tods), except on Simdijs nnd other days vvhen 
the ruhhoTrcTSuries are closed, ami di)s when nithe usage absolutely reijitircs the intermission of all business. 
Fvtf) Court should sit diilj and punctually at the J«»ur ipfiointed for its opening unless prevented fjyciraim 
stances, which should be recoriled in Iti pr^ethngs WTieii v Migislrate is on tour, every c ire Should be taken 
to let the pirties and witnesses know the place as well as the time lor their nppearimce which should be fixed 
so ns to obviate, as hr as practicable, the incomenience wliidi must be caused to them b> their being called 
awaj to long distances from their residences, and the hearing of cases should as far as possible, be completed 
at the appointed place witliout obliging them to move from camp to camp with the Magistrate" {See £ant, 
(jO'trniMftt Gaxetif, 18‘* P ' * • » • ' ’ ‘ I’ C' " I" 

Sessions trial to be adjou . , 

ceed and l>e ddah with ' 

to grant adjournments, but such adjournments should be granted oiitj on the strongest possible ground and for 
the shortvst possible period, 10 A. L. J. 47S sa 13 Cr. Lu J. 801. ' ‘ 

4. IFTben erlmlnid proceedlsgi ta be tuyed penOlog dUpeial et eWIl litigation— Coort'c inherent 
jarisdietlon —As a general rule it is not a valid ground under this section for adjourning a prosecution, that 
issues similar to those arising in the Criminal Court, arc concurrently the subject of determination by a 
Civil Court, with the possible result ol confliaing decisions upon •^practically the same evidence, 
espeaalh when the adjournment of the criminal proceetlings would necessarily be very prolonged, 1905 
A. W. N. 2Sf««3 A.L. J, 7f7{ but if the object of prose^itingl aiminal proceedings while a avil suit in 
relation to the same matter or a matter intimately conneaed tlierewitlt |» pending be in reality to have a 
prehminaiy inquiry before the Magistrate into the matter of the suit and prejudice the inalot the nvilsuit or to 
coerce the accused into a compromise of the avil suit on terms to be dictated practically by the complainant, 
the Magistrate should, as a general rule |vostpone the inquiry into or the inal of the criminal case, till the 
disposal of the civil suit, Veir II, 415; 7 Bap. L T, 73 b IS Cr. L J.<S8. See al»o 1 M. H. C.R. 65, where it was 
heM that when a ^lagistrate has, In the exercise of his discretion reiused to proceed w ith a aiminal charge 


(P.) Fartiea should not beenouraged to resort to the Criminal Couns in cases in which the point at issue 
between themis one which can more appropriately lie deaded b) a Civil Court, 33 P.R. i9i0aS7 F. £. R, 1911 » 
12Cr L J.50t 17 Cr. L. J. 7 (Fan > See also8&li R 30u.> 15 Cr. L. J. 661 ; Isa W.N.eOl and see N^otes 
under Heading \XI\ at p $46 

ADJOUBNUEMT. 

S Verbal order of adjoarnaieat good.— Where the defendant appeared un a day fixed, but the Magis> 
trdtc being unable to take up the case, verbally ordered bifti to appear on the following day, and on his omission 
to do so, he was convicted under s. 174, 1 P C., held, that the conviction was good, 5 H. H C. R. Appx. XT. 

6. Reasonable gronod for adjoarnmeot.— If theiCourt considers either on objection made by or on bebalt 
ol die accused, or of its own motion that the examination of a witness not already examined before the 
committing Magistrate will be a suqinse to the accused, and bis reasonable cause for postjxmemem or adjourn- 
ment of llie trial, the Court has power to postpone an uncommenced trial or to adjourn a commenced tnal, 
1 F. R. 1839 A Sessions Judge should allow time to enalilv. the accused to prepare his defence though he 
delayed to take copies of the evidence of the wiinesses befctfe Uie Magistrate, la C ff.K 142 But where 
a Sessions trial is adjourned owing to the absence of a witness, the Sessions Judge is not competent to discbrge 
. , ’ *'■ — - 47. - - .Sre also s. 203 Simi 

Court must be the sam6 
event the necessity for 

a iresh trial (26 B. 50), for the same reason as where a Sessions Judge had vacated oifice before delivering judg 
ment his successor is not competent to deliver judgmem, 33 W. R. 59. An appeal pending against the convic- 
tion ol the accused In a case is a good ground for adjourning the tnal of the same accused in a subsequent case, 
41 ’ ) 
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S X. L. T. 90 cs 9 Cr. L. J. <95. Wliere the u itnesses of the accused not being in attendance, he makes applies- 
Uon to summon thenfand the Magistrate rarfuses to comply with it, the accused is prejudiced by such omission, 
but whensudiis not the case the High Court will not interfere, 11 W. R. 15. It is not a reasonable ground for 
an adjournment, that if time is granted for prosecution, by dint of inquiry some evidence might be procured 
against the accused See, however, s 497 Where the proceedings have teen completed against an accused 
person, the decision of tlie case or his commitment to the Court of Session should not be deferred merely 
because the principal offenders have not been apprehended, 3 W. R. Cr. Let. 21. A Magistrate should grant an 
adpumment to an .\ccused to enable him to secure the service of a counsel for cross-examining the prosecution 
witnesses, K ?• W. R. 1916 — 17 Cr. L. J. 278. In <9 (k 182 it was Md that the absence of the pnnci^ accused 
and the desirability of a joint trial were not suffiaent grounds in the circumstances for a further postponement. 
The High Court directed the Magistrate to fix a date forheanng and to proceed from day to day and complete 
the inquiry uith all jwssible despatch j 

7 Improper refusal to adjourn. — Where a Magistrate refused to adjourn a case at the endofthe 
tidy, to enable the accused to examine the witnesses who were in attendance but whose attendance was not 
certified m the Attendance Reoister of the Nazir, — the refusal being based on the ground that the witnesse> 
must under some executne rule be treated as not in attendance— it was field that the order of Magistrate vas 
wrong and a re-tnal was directed, 7C. W. N. 711. also 12 C. L. R. 120, It was not pn irregularity to adjourn 
the trial for the purpose of allowing the accused to secure the attendance of his witnesses, 16 V. ^ 

decision arrived at without gi\ ing the accusedi reasonable opportunity to secure the attendance of his witnesses, 
Is liable to te set aside 5 M. H. C. R. Appx. XXVII; 19 if. 375 The fact that the accused's advocatehas to 
fulfil a longstanding engagement in a cnminal case at another place is /acte a reasonable cause for 
an adjournment, < Bur. L. T. 213 m 12 Cr. L. J. <74. See also 1 L. B. R. 60. On the 16th May the tnal ol 
accused wxs fixed for the 2<>th May, and his chief pleader was informed of the latter date, but on the 
date of heanng was clianged to the 18ih. Intimabon of this change of date was given to the said pleader, buthe 
asked to hive the heanng fixed for the 23rd. Contrary, however, to his request and iJie wishes of the 
other pleaders, the trial was proceeded with and the accused was convicted that the procedure o'lw 

Magistrate w IS improper md gave just cause lor complaint to the accused. If there were any reasons foracrtlfr 
rating the date of hearing, the trial should not have been concluded and Judgment pronounced without 
waiting until the date desired by the accused’s pleader, or the date onginallyfixcd, hearing the pleader and 
ing him to rec ill any of the witnesses he wished, II P. R. 1598. Counsel for accused in a capital case applied for 
permission to cross-examine a w ilness on the day following as he was not prepared to cross-examine them that 
day, but the Court refused permission Upon this the counsel, being unable to accept the responsibility of 

conducting the case on behxlf of the accused, did not appear and a number of witnesses were consequent y 

notcross-exammeA that the application was a reasonable one and should have been granted as no 

adjournment of the case itself was asked for and the case was a fit one m which the Court should have shown an 
indulgence although the iccused was not entitled to a iiostponement as a matter of right, 41 C. 299 

7>A Improper to adjourn one of two erose-cases because one is a complaint case and the other b a 
Police report ease.— The policy of the law is that a case should go on unless it be adfDumed under the provision* 
oi s J44 of the Code, for reasons to te stated in the order There is no justification for the postponement of a 
trial of a complaint case riiere is no found ition lor the view that a Police case is td have precedence because 
it IS a Police case To meet the ends of justice therefore both the cross-cases, the Police case and the coroplvint 
case should be tried simiilnneoosly and contemporaneously but should be dealt wholly separatel) from enc 
other, each on its own merits and upon the ficts and arcumstances appearmg therein judgments in the two 
cases being pronounced if possible after teth the trials are over, 28 C. W. N. 437. 

8. Where depoiUIons before Magistrate cannot be received the Court should adjourn to sumraoa 
deponents.— If in the course of a Inal a Sessions Judge Is of opinion that the prosecution has not *•'**“ * 
basis for the reception of tJie deposition taken before the Magistrate in the absence of the accused, he shou 
adjourn the tnal under this section and under s. 640 summon such witnesses as he may deem mitcnal, 1* J* ’ 
R.120. Similarly, when the panfculars ol Uie previous conviction are to hand hut the requisite copy ofi * 
renlficaie Is not ready, remand sliould be asked for — C J* A>/ Mi/t , p 207 * 

9 Maelstrats must fix place aod date of proceedings before Shent.— By a Government Resolution in 
tbc Judicial Department, No 40, ol tlie 4ih Januaiy, I8tl8,it is ordered, at tlic instance of the High Court, tha 
whenever Magistrates are able, consistently with their other duties, lo fix the phee os w'cU as the date of 
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proceedings Ix-fori. them whether onginal or il pellate they should do so m order { > preve it tiie h^r is^inent 
cf the iccusetl iKrson and other, concerned —Bom. U Cr Or p 39 ^ 

10, PestponemeBt cf a cut 'tine die**— >1 or proper lensons n Jlagistrote has jurisdiction to adjourn a 

cise under s. H5 nne dxf 18 C. W H 001 1= 11 Cr L 4 7 ^ Court of Justice has inlierent jurisdiction to 

proceedings In a case pending Iwfore it and s. 344 empower* a Criminal Ci urt to adjourn an inrjulc^ or trial 
fonti) reasombl cause such as tl c institution in mil suit 4P W R 1916 SV?Note4 

11. Hljh Cenrt may set atid« Improper ordtr cf adjoarament— Magistrates should understand that 
the power conferred bj this section is a power whtdi is onij to be etercised tn cases which come really 
wthin the terms of that section It is not a jioier to be exercised arbitrarily and not according to rulf 
Where a Magistrate had adjourned an inquiry for a cause tuit contemplated by this section vtz his being 
busy With executlie work the High Court in the eterase of the power of superintendence conferred bys. 15 
of Pit Charier Act set aside the order of remand 9 B IL 831 = 17 W R. 35 

^ 11 A. Trial OB a holiday —The trial on n Sunday or any other holiday would not necessarilj make 

the proceedings inwlid. It would howcier be irregular hscontnr) to the provisions of Circular No 37 of the 
Criminal Circulars of the High Court (Bombay) and when the accused has b*e i prejud ced e c inabilit> to 
engage vakils the conviction maj be set nstde 16 Cr t« J 753 (B ) 

.4 I t 

COSTS ’ ’ ^ 

18. AdJouBBieBt oa inch terms at the Coert thhiks fit— The words At it thinks fit empower 
Criminal Courts to allow the costs of an adjoummeat 30 P B 190L A complainant may be directed to pay 
the costs of an adjournment to the accus^ and a witness 9 A h J 170 alS Cr L J 263, 5 L W 763*" 
13tf L.T 48. An order requmng an accused to pay the costs ot an adjournment ts one which a Magistrate 
In his discretion may make under this section and the High Court would not interefere with such an order >f 

‘ “ " W M ^ J .... 1 


an order will Iw «et aside by the High Courtm revision. 5lr^Also23A 809 (footnote) 1902 A W K 39 ha4 
been dissented from 40 tf 1130 j 42 B 234. 

13. Improper to award costs agalnit ao absent accused —Where the accused wa» absent at the date 
oi heanng and he was not represented by nny pleader or counsel ihe adjournment of the case is ilWgether 
unnecessary since the Court could not proceed with the tnal or record evidence in the absence of the accused. 
Under such arcumstances the costs of the adjournment could not be awarded against the accused person as it 
IS entirely opposed to the spirit of conducting criminal tnals to impose such terms on the ^cc□sed even while 
granting adjournments for his beneft a d at I is request 6P iL1906s4Cp L J JBdisti ^mshifij^BOF R 1904, 
2b X U. 3 380 

REMAND OF THE ACCUSED 

14. Old and New Codes —It was formerly held under the Codes ot 1861 and 1872 that before nuking out 
■the warrant of commitment the Magistrate must ascertam the existence of a charge and that he must ascertain 

t '14 11 

33 W R. 8. Under tlic present Code there is no necessity for such evidence. But no remand without a heann,, 
can la<^ for a longer period than IS days 9 B H Cr Ca. 81 

13 DUtlnetton between detention onder ■. 167 and nnder a. 341— Under t.. 167 a Magistrate on the 
mere jierusa) o! the entries in the Police dianes relating to the case to which the accused have no access may 
from time to time authonre the detention of the accused in custody for a term not exceeding |5 davs 
whole Thereafter he can under s. 344 by a warrant remand an accused for any term not exceeding 15 
n lime ifsuffiaent evidence his been obtained to raise a so^aon that the accused may have 
an offence md it appears 1 kely ihit further evidence may be obtained by surfi rcm.ind 36 C 166 
& 167 at pp 381—335 
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II Bemand cannot be granted tn the abience of the aecaied —To reinnnd is to re-commit to cus(Od> 
md since n first commitment reti«ir(.s the presence of the accused re-commitment also requires hts 
Weir II, M9. ' 

17 Copies of remand orderi to be labratlted t» 8ob-DlvlilonaI Uagutrates.— Copies of all ordcf^ ^ 
remmid together v. ith reasons of such orders shall be transmitted by Subordinate Jldgistratc to Division'll or 
District Magistrates to wliom the> arc subordinate within tnentyiour hours from the dnte of the sin*e — 
C/Vo,6thMa} 1878 


18 Beasonablo ground for a remand not tapporled by iworn teitimony when intBcieiit^'l^^ 
section must be read as a proviso to s 208 which authorizes a Magistrate for reasonable cause toremanJ*" 
accused person to jail wiUiout examining any witness Where evidence was available but it appe^^^'f 
necessary to the Magistrate to defer the examination of witnesses, in order that further evidence may be produced 
(so that the inquiry when comnienced might be continuous), A^IJ that such a reason recorded b) 
Magistrate justified a remand for five days and a further remand for four days. When a Magistrate deters 
examination of witnesses adjourns the inquiry, and remands llie prisoner, he is bound to express dearl) 
the record the reasonable cause Irom which such action became necessary or advisable, 6 M 63 , 33 ** 

K 98 and 30 W. R. 23 s 11 B L. R. Appz Vll! at p 11. Itut it ought to understood by all Magistrates >1'^^ 
remands to custody should not ordinarily be ordered under s. S44 without first recording some evide*'®®' 
when such is already available to show that good ground exists for believing the accused person to h^’'® 
committed a non bailable offence, 11 N L ILl62s>16Cr L 3 70S Note 20 below 


19 When second remand li needed by the Police direct evidence of aeeated befog eoneeraed in 
crime mast be prodaced — When the accused are first brought betore a Magistrate and a remand is required 
the prosecutor it is ordinarily sufiicietu to show by the evidence of n Pohceotfacer that the Police 
in possession of information believed to be reliable that an offence lias been committed and that 
acaised were concerned in its commission but when they are again brought up after a remand and a /urtl**^ 
remand is needed some direct evidence of the guilt of the aau»ed should be required to justi^ the 

in refusing bail and with each remand die necessity for production of evidence of guilt becomes sironf®^ 
6 M 69 followed in 11 M L R 162 » 18 Cr. L J 709 

20 Caty «f Magistrate when farther remand applied for —It afier a reniand incriminating evider*®® 
IS not idduced, and if die prosecution ha^ already had sufhcient time to adduce sudi evidence the Court i* 
reasonably conclude tliat such evidence ix not forthcoming at the time It *hou]d then under s 487(2) rete#®* 
the acaised on bail whatever be the nature ot the offence though the preliminary inquiry should 

(6 M. 63 fallowedX Whether there are reasonable grounds or not must be decided judicially, that is to say 
should be, some tangible evidence on the record on which, if umcbulied, the Court can conclude that l 
accused might be convicted Ihe statement by a witness that he has seen a certain act of an inonunuli ^ 
character done by the accused might be suffiaent Itut if there be no evidence whatsoever or evidence o» 
very Himsy character on the face of it, the inference will be, after x reasonable time ha> elapsed Aj 
beginning of the inquiry that there are no reasonable grounds for supposing the accused to be guil y 
prosecution must however have a fair opportunity of adducing evidence of x really nicnroinatiiig nature, 
all events the first information report should indicate with sutfacient exxemess the character of the eviden^ 
likely to be tonhcoming The detention of an accused under tnal is not intended to be penal but ifs object 
to secure attendance The gravity of the offence and some evidence of ib perpetration by the accused « 
however justify detention.— /Vr MiTRA J ia36C 174, but 36 C 166 Chapter XXXfV for bad 

21 When accQScd has made confessional statoment and pointed out articles, remand for fiirf^j 
confession is most objectionable —Where the accused has already made a confeMioiial statement and pro 

an article stolen from a person who had been murdered and there was ample evidence before the Magistrate ^ 
wxs held that a remand of the accused iii order to get from him a conlessional statement was most objeaw^ 
able The praaice of pressing for examination trf accused persons by Magistrate im nediately after they ^ 
made confessions is also objeaionable Weir II, 414 The accused was for IS days in the custody of the o 
id at the end of that period an application wxs made under this seaion lor a further period of deteniio 
1 olice custody /Jefd that this sectio i does not empower the Magistrate to remanti an accuicd person m 
custody of the Magistrate to I'olice custody for the purpcM of obtaining information wuh regard to the often 
which the accused may be alleged to have committed 4 Bom L R. 878 Sec Note 3 to s. Ib7 at p 382. 

22 Remand lm(,poptp In the cate of baOable offences — The terms of s. 49l> have been field 
III perative and it the flenct is baiUbte the accused ought to be admitted to bail 8 C. W N 779 
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83. ttkloj ch&r^* thoBld Inqalre what aceoiid perions are In deientlen nnder Cosrte 

©rder— E%ery Magistrate, on recenmgor resuming charge ofhls office should inquire whataccused persons 
are in detention under the orders of this Court, with a view to their being brought before him within the 
period allowed by law —Bom, H C Cr Or , p. !8. 

3L Uaglitrate liable In damage* for aneatettablfi de^entien*^A Magistrate who without reasonable 
cause, delays proceeding with the trial of persons, whom he keeps in jait is liable notwithstanding ActXVlll 
of ISSO to an action in damages if the pnsoners are eventually acquitted 11 V R. 19 

^345. (I) The ofiences punishable under the sections of the Indian Penal Code 
Compounding + specified in the first two columns of the table next following maybe 
offences. compounded by the persons mentioned m the third column of that table — 


I Sections of 
Indian Penal 
Code applicable 


Person by whom offence may be 
compounded. 


Uttenng W'ords etc. with deliberate intent to wound 
the religious feehngs ot an} person. 

Causing hurt 

\\ rongfullv restraining br conhning any person 
^ssauh or use of criminal force 


UnLawml compulsory labour | 

^Iischief when the only loss or damage caused is loss | 
or damage to a pnvate person 

Cnminal trespass ) 

)touAe>trespass I 

Criminal breach of contract or service { 


298 The person whose religious feelings 
are intended to be wounded 

323 334 The person to whom the hurt Is cau-sed 

341 342 The person restrained or confined 

SS2 3S» 358 The person assaulted or to whorn 
I criminal force is used. 

374 The per»n compelled to labour 

426 427 , 1 The person to whom the loss or damage 
I IS caused 


Fbe person in possession of | the 
property trespassed upoa 


. I The husband of the woman 


Printing or engraving matter knowing it to be 
defamatory 

Sale of printed or engraved substance containing 
defamatory ma tter know in g it to contain such 
matter * • 

Insult intended to provoke a lireadi of the peace 

Cnminal intimidation except when the offence is 
punishable with Imprisonment for seven years. 

} Act caused by making a person believe tliai be 
w tU be an object of divine displeasure. 


The jierson defamed. 
502 

504 ’The person insulted. 

506 The person intimidated 
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< ‘ (2) The offences punishable under the sections of the Indian Penal Code speafied mthe 
first two columns of the table' next following ma>, with the permission of the Court before which any 
prosecution for such offcnci is pending be compounded by the persons mentione*d in the third 
column of tint table — 


OFFENCE. 


I Sections o! 

I Indian Penal 
[Code applicable. 


I erson bj whom offence ma^ 
compounded. 


be 


Volimtinly causing hurt hy dangerous weapons or 
means 

Voluntarily causing gne%ou 3 hurt 

Voluntarily causing grievous hurt on grave and 
sudden protocation. 

Causing hurt by doing an act so rashly and negli 
gently as to endanger human life of the personal 
safety of others 

ashly and 
the per 


324 

329 
— 335 

337 

333 


I The i>erson to whom hurt is caused 

Do do 

— — Do. _ — da 

Do d< 

Do d s 


days or 

more 

Wrongfully confining a person In secret 
Assault or oiminal force in attem( ting wrongiutlv to | 
confine a persoa 

Dishonest misappropnatton of pfopert> 

Cheating 

Cheating a person whose Interest the offender was 
bound by law or by legal contract to protect 
Cheating by persojutioti 


417 

418 


The person confined. 

Do 

The person assaulted or to iihom we 

force was used , 

The owner of the property nusw™" 
pnated 

The person cheated. 

D 


Counterfeiling a trade or property mark, used by | 
another 

Knowingly selling or exposing or j obsessing for sale ' 
or for uide or manufacturing purpose goc^smark ' 
ed w 1 th t counterfeit tnde or property mark 

Mar^iiij, ngain during the lifetime of a husband or | 

Uttering words orsounds or making gestures orl 
exhibiting any object intendig to iisuJt the I 
modesty of a woman or intruding i pon the privacy 
ot 1 w omai 


4S0 

49) 

482 

483 
486 

494 

509 


Tlie }>erson to w hom the low or damage 
IS caused. 


The person m possession ©• the house 
trespassed upon. i« 

The person to whom loss or injury 
caused by such use , 

The person whose trade or pr I tty 
markiscounierieitei 
The person whose trade or propenj 
mark is counterfeited. 

The husband or wife of the person so 

The won^U whom it is 
insult or Whose prwacy t** 
upon 


(3) When any offence is compounded under this section the abetment of such 

an attempt to commit such offence (when such attempt is itself an offence) may be compoun 

like manner • 

(4) When the person who would othenvise be competent to compound an o 0 ence 
this section IS T under 1 

to_contract on his behalf r 


* Bul>-»ftct on li) w»i lubtl for tb» or g n«l »ub » ert «a P) ^ Act 3CS III of I98i s 

t TbM* «otda wera aubat tut»d for tbc word, a m nor tpr ifrul 
loafftad by f6W 
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When the accused has been committed for tnal or when he has l)ccn convicted and 
an apjxal is pending no composition for the offence shall be allowed witfiout the leave of the Court 
to which he IS committed or, as the case may be before which ti\e appeal is to be heard 

* (5-A) A High Court acting in the cxerase of its powers of revision undec section 439 
may allow anj person to jcompound any offence which he is competent to compound under this 
section 

(6) The composition of an offence under this section shnll have the effect of an acquittal 
of tlie accused | with W'hom the offence has been compounded 

(^7) No offence shall be compounded except as provided by this section 

Rotes.— L BeetloD is exhautive at to the lav on composition.— The section contains provis ons with 
regard to (a) the persons who may Compound (jj the nature of the offences that may be compounded (c) the 
stage of the cntmnal proceedings at whtdi the composition is sought to be made it also provides that in 
regard to some offences the mere consent of the injured person shall not suffice for composiuon be must 
obtain the permission of the Court, the Courts, being specified where permission to Compound has to be 
obtained. Subsecuon(7}must therefore be taken to mean that no offence shall be compounded except where 
the provisions of s. 34S are satisfied as to each of these four matters, S9 H. L. J S21«=18 M. L. T S81^ 
18 Cr U J 750 

WHO MAY COMPOUND 

2. Only penea to whom hut is eaaied eaiTcOB^uid.— Th^ offence of hurt can beicoopounded only 
b) the person to whom the hurl is caused. So where a widow who complained of hurt caused to her husband 
ID consequence of wbidi he died compounded the offence and the; Magistrate thereupon acquitted the accused 
it was the acquittal was wrong W«U H, 419 , 97 A. 419 So also where hurt was caused to three peisons 
one of whom died subsequently AeU that the remaimng two could not lawfully compromise the offence as 
regards ±e deceased 31 A. 606 A compromise cannot be refused merely because the master of the person m 
whose quarrel the complainant was injured refuses to giveihts permission 17 0 C> 921^19 Cr L. J S67, 
19A.UJ 467 , 27 C. W M 168 

3. Pefamatloo of wife.— In 14 K 878 at p 381 it was laid down that where a woman had been 
detamed by imputation of unchasttty to her and the husband lodges a complaint being a person aggrieved 
within the meaning ofs 198 the wile may without the consent of the husband oragainst his wishes lawfully 
comp nd the offence under this section Ste also the remarks oi Ranade } 29 B. 191 (F B ) 

i. V T , 

lS7a IS 

in the fi I 

17 P R. 189L S^e sub sectiou (4> 

^ WHAT OFFENCES UAY BE COUPOUNDED '' ‘ 

d f Cv «- SI A i 

3. Mischief when the only loss or damage is loss or damage to private person —These words evidently 
reter to the definition of m schief contained in s. 425 I P C under which the loss or damage may be caused 
either to the public or to opy person The distinct on made is between pnvate and public proj erty and not 
betwee i the propertyof a private person or a pub) c servant. The Pict that the compla nant was a Village Mahar 
would not make his pnvate propert> the propertj ofthe puHic br* even'of the Mahar community generally 
Held tlerefore that the Magistrate was wrong in not entertaining the application of the complainant to 
compo ind the case 32 B 889 
A 3 

VHO HAY PEBKIT COMPOSITION < 

6 FoUee ofBeer cannot permit compromise.— Pol ce-officeris noten powered to entertain an apphea 
tio i lor withdrawal of a complaint The permitting a complainant to withdraw is a judiaal act the exerase 
of wllch IS vested m ihe Magistrate under this section and thePoilre haveni authontj to intenere m sneh 
nutters Ratanlal 9L 

* Bub^cctioa (l-A) wst iowrted by Act XV ill ISAS • M 

t idiM by Ibid. n 
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7 Appeal Conrt may permit coinposlton. — Sul>section (5) is put in to meet 2 A. 339 and ci ’ibIe-> t < 
Appellate Court to allow cases beinc compounded after conviction hut pending the appeal Ilut without 
leave there can be no composition 11 L W 33 

8. Ii High Court eerapeteat to allow compouDdlsg of offence when exerchlog Iti revltioDal Jarlid c 
tion?— Note iinder‘i>. 43a Subsection (a \) is new and puts an end to the conflict of decisions on the 
oojnt whether a High Court can allow composition m revision So the decisions in 32 A 195 and 37 A, 127 
holding contrarj opinions have lost their importance now si ice the above subjection lajs down distinob 
that a Hiqh Court can allow composition in revision 

For the High Court s |X>wer in revision toall >w an oneno; tu be compounded seeHk 91'=3IA 
838 


9 It is open to parties to compouad when coaviotlon hat been set aside oo appeal and re 
ordered —Where the accused is charged with a compoundable offence and is convicted and the comicpo^t 
13 set aside on appeal and a retrial ordered held that it was open to the accused and complainant to a'"'’ 
pound in the same manner tn which a case may be compounded before conviction by the Magistrate and ^ 
sanction of the Court is necessary 3 A !>. J 923 b 1908 A V N 200 = 4 Cr L* J S3. 

9 A Former MagUtrate from whose hoard oase traotferred to another UagUtrate by the 
Magistrate caandt reoord a composition —Where a District Magistrate calls for papers m a case under s. 1 ^ 
with a view to withdraw it Irom one Magistrate and refer it lor trial to another the jurisdiction of a forn'*^ 
Magistrate ceases and he cannot record a composition and acqui^the accused 27 Bom L. R. 390 


BEQOISITES OP COMPOSITION. ^ . r i^ 

10 Onus of proving composition lies on a^ensed -When an accused person alleges that an * 
with which he 13 charged has been compounded so as to take nway jurisdiction of theCnmfnal Courts to to ‘ 
the omts is on him to show that there was a composition \*a1id in Hw 21 C. 103. 

11 It eonslderatleo for comprotnlie neeeataryT— Tlie compounding of an offence signifies that 
person against whom an offence ha been committed has received some gntificationto act as an inducement 
Ms desiringto al stain fronVjirosccuiioii.— /Vr 1 Rissci J in 21 C, 103 at p 112 dZ/royrif in 9 P F* 1999 
lawful composition may be effected within the scope ol this section without the panlhgof a'n| considetstion 
gratification All that the law requires is that there must lie some arrangement liejween the parties settl » 
their differences 9 F R. 189S ,28 b B. 16 s> lO Cr L. J 228 Sff also IB M L. T 603 «« IS Cr L. J 803. 


12 Composition need net he effected In Coirt— In cases which can be compounded without the sai 
tion of the Magistrate (sub-sec. 1 ) there is no necessity for the comjjosition to be effected in Court m the tsimi 
trial any more than in the civil suit If in such cases a composition out of Court is proved a 
have no jurisdiction to go on with the trial 6 8 L R. 284 = 14 Cr L J 293 following 21 C. IO3. Where *** 
has been compounded outside the Court but subsequently at the time of hearing one of the parties re^ws 
the agreement it is competent to the Court to take evidence as to the lactum of agreement and give 
it it "be found to haveUeeii entered into TVr Abdur Rmiivi ) IBM Ij T 892 = 1815 ? 1j 1 *63,^3^ ^ 

41M 689 = 34M L J 982 v. tj •» ' f « 

12-A. Mnchllka or agreement ilgaed referring dbpate to a'Fanchayat'does not, by Itself. 
w composltioo —After a charge for defamation wras framed the parties signed fi Mu hilka referring ' h 1^'* 
to a I anchayat No arbitration took jilace and no award was pai.sed I^e/d that the mere signing of a 
does not amount to a composition of the offence under s. 34S of the Code 49 U L. J 941 


DUTY OF COURT IH CASES OP COMPOSITION 

13. Magutrate has no power to prevent composition of componndable offences.— All ofIeii>-es 
tioned m the second column of the table given under tins section may l)e compounded even when cases 
ing them are sent up by the Police and a Magistrate has no poAcr to prevent this course 10 C 259 , 

H 256 The permission of the Court mentioned in sub-sec, (2) Is not required m the case of such 0 e ^ 
except under the circumstances mentioned insnbsec. (5) 183SA ff K.245, 18S6A BT K 167 Where ^ 
charge of an offence co npoundal le without the jjcrmission of the Court was pleaded to by the accused the f* 
mentioned in last column of the table in s 345 filed a petition of composition ihe Magistrate altered the c 
to a non-compounilal>le offence. /Jeld the petition should have been at once accepted and the accu 
acquitted SBP R.t914 = lSCF L J 81 

It. BeforeallowIagcompotitlon.UaglitrateBbonld decide whether componndable offence l» p”*®'*' ^ 

The acciseil was charged with lurious dnvmg and knocking down an old woman who died a few da) 
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1 T J ^ I I / 

afterwards of the injunes she Ind received. Dunne the inquiry beiore the MaBislnte, a relative of the deceased 
came to a compromise w ith the accused, and Uie Magistrate treating the ch'irgc as that of an oiTence under s. 3Ss, 
I P C , allowed to be compounded. that as it *ippe.ved from the evidence tJiat the death of thewomm 

was caused by her being nm over, the offence would be biDughtunder s 301,1 P.C.or under the definition of 
culiMble homicide, neither of which IS compoundable under this section. Therefore the Magistrate slioufd 
find upon the evidence whether the accused jh ■ • • • • • - . 

that only a compoundable offence has been . :■ 's' 

under other laws are not compoundnble. See : :4‘ . '* ^ 

not competent to allow it to be comixmnded and to discharge the Mcused Where the accused w ere fonv arded 


usurped a junsdiction not vested in him by law, as the offence disclosed was not compoundable under this 
seaion, 4 Bom. L. R. 718. See also 11 P. R, ii07 = 34 P. W.R. 1807, where it was held that a Magistrate 
had no jurisdiction to allow a noivcompoundable offence to be compounded on the ground that it would 
probably be better for the complainant to do so, that the accused aLiO wished for the compromise, ind that it 
was probable diat the case might in the, end turn out to be a compoundable offence, Such an order is iiHea 
vtrtt however, 29 P. R. 1914, Note 16 (A) where Ihesecases are etplamed. , | ^ 

> "■ ' OM-anikdrawai from proiecuKbn to warranlctise Jlfaj^s/ra/e cn/inSl''a£fuil-~Tn<'k warrant-case m 
respect of a non-compoundable offence it is not competent to the Magistrate on a pnvnte complainant offenng to 
withdraw from the prosecution to enter an orderof acquittal 15 Bam. L. R.8tB*2 Bara. Cr.Ca. 17 = i4Cr.L. J.77. 
iln 1 B. Bl the legality of such n procedure w as not considered and Ratanlal 330 which is brsed on that cise 
was not followed, 'I ' » 

IS. Ceart mast «t once give aS«:t ta cempasitloa.— When Ihe p-irfiu *10 nn offence rom^undable 
without ^Miiission of Court produce before the Court a whting signed by thfem die Coort is'bound tofaet 
upon It And is'not at liberty to call *0, non the^pirtie> toaiiduce farther evidence that the ca^e has beenjeorn 
pounded, 18 Bom.L. R. 939 m 2 Bern Cr. Os. 297 as 14 Cr.L. J. 83 Ihe resolution of the Bombay Government 
in tfi4 Judicial Department, No 7969, dated 4th November, I9I2. can only apply to case* vvh4re the permission 
of the Coun IS needed in order that the case may be compounded. In caseof offences compoundable without 
sanction of the Court, the composition is complete immMively the complainant puts it forward in Court 
When the petition of compromise is put in the case is at an end and the Court s sole remaining duty and sole 
remaining function is to record A formal order of acquittal an J to set the iccused person at liberty, 89 P. R. 191< 
<FB ImII Cp.L, J 81. alsothe remarks of Abdur RviiiM, J. m 18 H Zfc T. 802 «> 16 Cr.IfcJ.803. * I' 
(a) Pelttion of campro • ' • . ' 

leraale, presented a {letition to t " • *' 

thereupon satisfied himself that 

case then and there ordered the pennon to be filed wqh the record. Held thatthe complainant could Hot be 
allowed to withdraw the petmon, and the Magiktate was Vibng in ordering the same to be put up with ihr- 
record, but should have ac«pted the compromise and dealt with it then and there, 3 C. V. R. 382 and 543 

(5) Charge cannot be altered to a aon-eompoundabfe — Wfiere charge covering offenci-s com 

poiindable without sanction of Court has actuilly been drawn up and read and evjjlained to the accused||>ersoni 
and been pleaded to and a petiuon of compromise is filed bydiepersonmentionedm the last column in the table 
m s 345, It 1$ not open to the Court at sudi a stage to sit down and consider whether the charge itself -K 
drawn was appropnate or not mudi less 'proceed to alterthat charge and go on with a case which has passed 
wholly out of Its hands. The Court must aicept the petition, 29P. R.1914s3l0 Cf.L. J.81 (F.B.). S 227 has 
application to such cases. The cises in 4 Bom. L.R.7I8 and It P. R. 1907 =>4 Cf, L. J.336 were distinguished. 
Where the accused was charged with an offence compoundable under this section and the parties compromised 
the case, held.itiaX the Magistrate should have acquitted the accused and that he was wrong m having proceeded 
with the mil of the case and convicted the accused of an offence disclosed by the Evidence Velr 11, 418, 
.S^Falso 1 ImB. R. 349 j 4 Bom. L.R.718. ^ ti. .ij / 

16. Proof of cempoilUon.— The proof of the arrangement roust be similar to that whidi the Court 
requires for the proof of any agreemait ubidi is in issue, ami unless it appears that parties vrere free from 
influence of any laod, and werd fully aware of their res p ective ngdits, it would be impossible to give effect to a 
so-tnlled arrangement or composition, 21 C. 101 
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17 Award of compensation illegal when aeqaiUal resalts from corapositloo.-'Thougb the co!np*>^ 
tioii of an offence under this section has the effect ofanaaquittabjet it |S not su<^ nn acquittal as brings the “se 
within the provisions ot s. 250 Therefore where an offence under s. S23, I 1' C, being compounded the 
trying Magistrate ordered the complainant to paj ont of the accused Rs 25 as compensation, his order 
revereed as illegal, Ratanlal 857} to Bom. L.R lOSfissBCt’. L. J. 165; iffP.R. 1S88 SeercwnV»2<P.R* 557 
Note 8 under s. 250 

EFFECT OF COMPOSITION. 

15 By one acensed on other accused nettaininoBed.— If in the case of a cunijouiidable oheoce, 
comphinanl intimates to the Court that he lias compounded it and desires to withdiav. the complaint,^ 
order j> (-.sed b> the Magistrate allowing the withdrawal. Is In respect to the offence and not solely m 
to the persons actually under trial at the time, and m so providing Uie law contemplaies that all the acn>*“ 
jiersons should be under tnal at the same time before a judinal officer, unless it be in some excepdc*"* 
arcumstances stidi as sickness or absconding Where, therefore, in a complaint agafost several 
one onl3 was summoned and the case was compromised and subsequently process was ordered to issue 
die others, Ac/d that the order was wrong as the complaint was comtxiunded In f-espect ot the 
committed so as to include the parties now ordered to be summoned and that further proceedings shoulc 
staged The moment a composition is voluntarily effected under this section, itoperatesas an acquittal of ^ ^ 
i acnised, irrespective of die tact whether process has issued or not, 7 c. W. N,17S. Butin <1 Mad.325,TC,tf ' 
1T8 IS dissented from and it i5 Ae/d, that a composition with one of several accused does not effect an acquittaj^ 
others. And in IS B. 346 { 7 C. V. N. 176, w as dissented from and 41 M, 323, was followed and it was held 
tlie componoding of an offence with one of niany accusedbas not the effect of acquittal of the remaining acci^ 
liersons between whom and the complainant no saiisfaaory seltfemem has been arrived at See also 
and also subjection (6) wherein the words *• with whom the offence has been compounded ’ are newly » 
in cunsninnee with 65 B. 346. 

19. Complete bar te farther proceedisga.— (i) Subjection (6) indicates that the composition has ^ 
saint effect in a aiminal trial as it would have in a civil suit It operates as complete a bar to the 
.ns if the accused had been acquitted, 6 8. L. B. 2S4*>16 Cr. L. J. 292. When a case under s. 496i t f „ 
under investigation by the Police, compromise waseffeaed and subsequently a complaint was made toe 
tratc who issued process, AeiJ the proceedings bciore the Magistrate were v//ra tnres, 29 P. L. IL 191®“* 

L. 5. 366. I 

(ii) On a fogu>iU charge —An accused charged under s. 324, 1 P C, cannot, li the offence has 
compounded with the permission of the Court, be again tried on the same facts on a charge under ^ I,, 

lithe conipo<5itjon which has the effect of an acquittal, is still m force. Ratanlal Sl9; 17 C. W. 

J. 458 Where certain persons were accused ot house-trespass causing grievous hurt and beiog 
unlawful assembly but were only summoned under s S25, 1 I’ C, and a petition to compromise the whole , 
u as pul m ond the Afagistrate sanctioned the compromise so far as s. 325, w-as concerned , hetd^ that the a 
could not be tried Jor any of the other offences, as to the offence of house-trespass because no sanction w^ ° ^ 

san; aoda*. to v«iLi.wtulj4s>se.twl3lv bccawve th.e^uala.wiulasK.sthl.v ou.tv have been to co 

die two offences which had been compounded. 17 C. W. N. 919 3= 14 Cr. L. J. 433. 

(i«) To a JBwt— A composition can be pleaded asaccord and satisfaction and would be a comp 
b ir to 1 civil suit for damages 6s L. R. 284:=’ 14 L.J.393. 

,20, Plea that original charge bag been compoonded is no answer to » charge nnder 
lact that an offence, alleged to have been committed lias been compounded, is no conclusive answer to a 1 ^ 
made against the prosecutor under s 211 I F C. ^laida charge igainsi A7for wTongiul coiihnemeut i 
Police reported the ense as a false one, and A not appeanng to prove his complaint, the DistnctMagi ^ 
ordered him to be prosecuted under s. 2f I, f 1^ C , and made over the case to a iJeputy Magistrate, 
liearing of «uch charge, A pleaded that he had compounded the original charge laid by him agiunst ^ , -ce 
therefore the charge against him under s. 2ii could not lie The Oeputy Magistrate, without bearing any evi e ^ 
dismissed the case. Hetd^ that the course so taken wis illegal, as sucli plea was no conclusive answer o 
charge under s. 211, 11 C. 79 

21 Comparison between withdrawal and composition — 3'rel9P.R 1888; 14 M.879;21C.1933itdN<’ 

H under s 248 ^ 

22, ReyisIeo.--]t is open to the High Court in revision to set aside the order of acquittol based on 
petition of ' Compromise if there has been matenal irregularity,? S.L. R. gw =& 15 Cf.L i 598. 
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23. Preeedore vhere the (njared penoat refote InrestljetloB —In non^otniMundable cognizable 
iumnion-sca-ies 'whidi affect the public mterest^,lhe Police shill ordimnty i)roceed irrespective of the wishes of 
the complaimnL (2) In compotindable offences when the Injured persons compound, the Police shall bold their 
hands, (3) In noiKoniixiundabte cognizable warrant-cases the Police shall proceed irrrespective of the wishes 
oi the complainants. (4) When the Police lioM tlieir hands, they shill make the report recjiitred by hw —Rut 
tind Ord., flinjab, p. 384 I ^ 

With respect to cases in whidi complainants are uiiullliiig io prosecute the following rules shall have 
effect, that is, say — (a) in non cognizable cases of public importance which come to the knowledge of the Police* 
the) shall lay information before the Magistrate hiving ^unsdiction, and it rests with such Magistrate to take 
sucli steps Is he ma) deem fit in an^ such cases whidi are important Uie Police shall confine themselve^ to 
the ordmarj entr> in the station diarj (d) in non-compoundable cognizable summons-cases whidi ‘do hot 
affect the public interests and which are brought forward pnvate comphinants, {he Police shall hold their 
hands if the complainant seeks no investigation, unless, on receipt of tlie reixvrt of the case, the Magistrate 
having junsdiction, or the Magistrate of the distnct, orders investigation, or unless a deai^ case is made out 
against a known person. Jiul andOrd.N UP * " 

2i, Asalegoai Law.— Under s. 663, N. ^ Cr Pro Code when a detendant is brought betore a Magis- 
tnte or is held to answer, on a charge ot misdemeanour, tor which the person injured b> the act constituting the 
crime hds a remedy by a civil action, the enme rua> be compromised, as provided in tbencxt Section with 
the permission of the Court) except wbcti Kwas conunitted(l)byorupon an officer of justice, while to the 
execution ot the duties of his office , (2) riotously or (3) with an intent to commit felony < ' ^ 

23. CoBtraeti to itlfla or withdraw from proteeatioa aro illegal and aaeafereeable.— .Srr s. 23 of iJie 
Centred /itl. Fven if made uiths.'inciioaof Court such contracts canw>t be enforced. See WindhxU 1 ecat Board 
\ IW 45 Ch. D. 337 } in rr 14 Q. B. D 32 Km/tmns (1904) 1 X. B. 391 (C-A.). They do 

not affect the jurisdiction of the Court to proceed with the inal of the offeiKe m question rt Bryanl, 27J. P. 
277—289; and even in civil proceedings, Uiough the illegality is not pleaded the Court may intervene and 
dismiss the action, ScoU v Brawn (1893) 2 Q. B. 724. , , 

26. A case may be compromised at any stage under this seaion beiore sentence is jiroitounced and a 
Magistrate cannot refuse to accept a petition of compromise filed at a time when the judgment was being 
written, 22 C.«.)f.744«B49C.616 i 


1 rocedun. of Prov (n- 
cial Magistrate i n 
cases which he cannot 
dispose ot. 


346 . (1) If.tnthc course of an mqutr> ora tnai before a Magistrate in an) distnet outside 
the Presidencj -towns, the evidence appears to him to warrant 'a presump, 
uon that the case is one which should be tned or committed 'for trial by 
some other Magistrate in such district, he shall stay proceedings and slibmit 
the case, with a brief report explaining its nature, to any ..Magistrate to whom 
he is subordinate or to such other Magistrate having junsdicnon, as the 
Dtotnct Magistrate directs '* ' 

(2) Tlie Magistrate to whom the cast is submitted may , if so empowei'ed, either try the 
case himself, or refer it to any Magistrate, subordinate to him having junsdiction, or”" commit tfie 
accused for trial ' ‘ ' i i »r-j ..s’* - - ' 

Note*.— 1. When teetloB maybe resorted to.— This section might approprnlely be used where the 

^ u u .j _ p cc- 1- j •, II particular Vlagislrite is not competent to 

IS one which he is declared otherw ise incompetent 
• an ‘European British subject over whom he has no 

,.P -T-v. _ - _ 

■ with 


of an 

I iiruiKan British subject, provided that the section is odierwise applicable and resort to its use Is'in the 
arcuoistniices of the case permissible. Tliere Is nothing in Chapter XXXVI or in any other provision of the 
Code which renders section 316 inapplicable to proceedings agninst European Bntish subjects, 7 N. L. R. 93 = 

12 Cr. L. J. 436 

(3) Jf the aecuud tt an old offender —Vtooi of previous conviction, against a person accused beiore 
a Maj.isir\te fs evidence vvhidi Mill jusUh such Magistrate in taking action under this section 1894 A. W. X. 200. 
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2. Datj of iDferior Court when n^&vaUnj clrcsmiUDces become ippftreat during truL— No 
tnbunal can properly clutch jonsdicUon by intentionally ignonnghcts of aggravation which make the offence 
really cognizable only by a Jiigher tribunal Where the atxusec! has himself objected to the junsdiction the 
High Court would feel itself bound to interfere, and hate no discretion but to annul conviction which has beet 
the result of the exercise of jurisdiction by a lower tribunal, Weir II, t2t ' It is an evasion of the law to treat 
an aggratated offence as an ordinary one nnd thus introduce a different jurisdiction or a lower scale oi 
punishment When e\ idence discloses circumstances of aggravation, , such as the use of a dangtrem? 
weapon, which makes the offence one cognizable bj higher Court, it becomes the duty of the trying Magistnt* 
to use the proper procedure for sending the case to aHigherCourt TVrjARDiNE J,lSB.S02atp.505.’ Sff 
Weir II, 420, as to circumstances in whicli Subordinate Magistrate should refrain from exercising junsdiclicn ii 
theft cases. Sf^ SO P. B. 1888, where a conviction by i Magistrate of » minor offence was set aside and the 
record was returned to him to proceed under this section or s 3<7 but if the interests of justice have 
suffered the High Court will not interfere 24 U. 678, 2 M. L, T,409»7Cr. L,J. 219, 

14 Cr I„J 649 

3. HagUtrate ooght not te ipllt op offcneca.— ‘Magistrates are not at liberty to pass over matenalpirts 
•of the evidence in cases before them and so to withdraw cases from the cognizance of proper tribunals, 8W71 
6S| 1 C. L. R. 434] 27 C 983. Nor can a Magistrate split up an offence into its component parts for the purpo^ 
of giving himself jurisdiction over the minor charges, 1 C. L fi. 494] 11 C. 238 ; 4 C. 18 == S C L. R. 44; 77 If 459, 
29 C 409 

Rut in 74 M 675 it vvis pointed out that where facts disclose an offence wilhm the Junsdicliun of the 
Magistrate, it would be a fallacy to say that he was not empowered by law to fry the pereon charged writhe 
offence which is within his Jurisdiction, because the same ^faas disclose a more senous offence which » 
beyond hts jurisdiction Cut it was improper, it was said on the part of a ^IaglSt^ate intentionally to ignore 
facts disclosing circumstances of aggravation which show that an offence beyond hts jurisdiction, has 
in fact committed as well as an offence within his jurisdiction. ‘ Cut if the Nfagistrate has so acted he has no 
acted without junsdiction within the meaning of s 530 Sfe also in 10 C. 89, It was held that an officer 
with special powers under s 34, should rarely, if ever, try a case himself when it appears from soiBeoJihe 
evidence thatthe accusedmight have been «.harged with iii offence bevond his junsdiction to take cogni^”** 
ot Set Note to s 260 and Notes to s. 530 £ 

• 4. Maglitratea h&Tleg no JarisdlctloB to try, cannot discharge.— ^ Magistrate who tiiids he has M 

junsdiaion to try a case cannot discharge the nceused under s 253, but should proceed under this sC'-’t 
Veir 11,323. 

9 Babmudon after framing charge not Ulegal — It is not irregular for a Magivtratc oi the 
or third class, to frame a diarge against an accused person in a ca'^e which he has jurisdiction to try 
though at the time of framing the charge he intends if he is of opinion that the accused is guilty, to^iibmit^ 
proceedings to the Disinct or Subdivision^ Mngistrate under this section, 1909 0. B.R. (Cr P-C*! — 

^ Cr L. J 464. 

6 Saperior Uaglatrate cannot retsro the case.— («) Ifi/A direction to prepare the 
particular section —A second-class Magistrate, not being empow ered to pass a sentence of whipping. vvn> 
his opinion, was appropriate, reported a case to the District Magistrate for passing sentence , held, tha 
Utter should have treated the rejKirt as one made under this section and not sent back the case to the 
class Magistrate with special directions to iwep^re a charge under a particular section, BaianUl 499 'U’ ’ 

4911 8lf , 

(5) ]ltth direction to comvni — In 4 M 337, yiending an inquiry into a case of hoiise-breakifll, 
second<lass Magistrate of one division was transferred to another division and the case transferred to i^^ 
by the District Magistrate. In the course of the tnal, it appea.ed to the second<lass Magistrate that the 
was one of robbery and so not tnable by him. He, therefore, stayed proceedings and submiUe 
case to the Divisional Magistrate and tlie latter forwarded it to the District 5lagistrate as he thought that he 
no jurisdiction the offence having l>een committed outside his divisioa The District Magistrate ordere< ^ 

case to be committed to the Sessions, if the secofid<Iass Magistrate thought there was sufficient evidence » 

the seconchclass Magistrate accordingly committed the ease to the Court of Session , held, that the order o 
District Magisirate was illegal The submittal under this section is not a proceeding in the nature o 
commitmenL 
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7. Superior UajUtrete nuit, If be electi to trji proceed de novo and net to act upon preTlentljr 
recorded evideBee-^con«entcaDnetear«Ule£«llty.—In91P.L.R.1903 = 2Cr.L J.369,a bubordiintc Matt^trato 
ha\ mg found after the completion of a tnal, that tlit accused deserved a more severe puniibnient than fie 
ct'uld inllict, sent case to Uie District Magistrate Iht District Magistrate treating the case assent up und^r 
thi- section asked the accused whether tlic> wanted the uitne^es re-called and re-heard and on their replying 
in the negative proceeded to judgment and ctmtictcd die accused without trying the case afresh //<?/</, that 
the procedure adopted b> tlie District Migisirate wis illegal The consent 6l the accused cannot dispense 
w ith strict compliance w itli provisions of the Code and illegalities are not cured by consent A Subordinate 
Magistrate referred a case to the District Magistrate under this section. Tiie District Magistrate would ha\e 
had power to irv it only under this section. He instead of tryinglhe case himself, accepted the plea put Td 
betore the Lower Court which was not actually i plea of guilty The plea was neither made before the 
Dislnct Magistrate, nor was it recorded by himsell He merel> contented himself with takfng evidence as 
to previous convictions without recording any evidence as to the guilt of the accused Held, that since 
the reference was under this section and not under s. 3t9, the evidence taken by the Subordinate Magis- 
trne was not evidence in the trial before the Distnet Magistrate and that procedure adopted by the latter 
M igistrate wns illegal 106 P. L. R. 1903. The special provisions ot s. S30 do not apply to proceedings stayed 
under this section The accused have the right given by Hw to be convicted only >on evidence recorded 
b> the Distnct Magistrate himself and the Distna Magistrate is competent to convict only on such evidence and 
tlie> cannot be depnved ot the right ev en with their consent, 93 P. R. 1903 ■=> 361 P» L. R. 1903. Where a case 
vvlitdi has been partly henrd by one officer is transferred to 'mother officer for trial, the latter should hear all the 
evidence in the case before deciding it Where a District Magistrate brought a partly heard case on to his own 
file, recorded the rest oi the evidence and passed a decision on the wJiole of the evidence, it vvas fttld that such 
a proceeding was not a legal tnal, 3 N. W. P. U. C. B. 463 See also 14 W. B. 3 ; 83 C. 863 ; 4 H. 337. |d 1894 k. 
VI. N 200, the High Court refused to set aside a conviction as it was not shown thst the accused was prejudiced 
by the evidence not being taken atresh. Hut w Note below ' 

8. Set a laperief Magiitrate eaa commit wlthoat Uklag fresh eTldence.— The Siib-Divisional Magis. 
trate to whom a case is submitted under this section can commit it to a Court of Session without taking 
evidence afresh, Rat4nla] 472] 12 C< tf. N. 136^6 Cr. L.J. 429. He is bound to dispose of it in one ot the 
ways prescnlied herein, Ratanlil 89«. i * j 

347 « (0 Hin any inquiry before a Magistrate, or in any trial before 
alter “"iiOTenrement “ Magistrate before signing jadgment, it appears to him at any suge ot the 
ui in<iuiry or trial, proceeclmgb that the case is one which ought to be tried by the Court of 
«hn«ld*iw*co^mm^* Session or High Court, and if he is empowered to commit for trial, 
he shall * commit the accused under the provibions herembtiore contained 
(2) If such Magistrate IS not empowered to commit for tnal he shall proceed under s 346^ 
Kotei —1 As to how Magistrate ougiit to exercise their discretion in committing Cases, see Notes H 
and2t to s. 209 at pp 60t— 607 ' '' ' '/Cl 

2 Cases whi.h ought to be tried by the Coart of Session.— The words otif A/ must be read, 
witli s 254 See Sole 2 lu s. 207 If a Subordinate Magistrate be empowered to make a commumetit to th« 
Court of Session and the offence be triable by the MagiMnte of the District or the Court of Sevnoii, lie should, 
refer the case to the District Mavistrate rather than commit to the Court of Session after holding a preJiminary 
imjuiry, since this latter procedure though stnaly legal, should as much as possible be avoided, as it tends 
nnnecessinly to occupy Uie more valuable time of the Sessions Judge, 2 0. R.(Cr. Let) 19 Where a Magistnte 
commits a case well wiihin hts power to pjntsb and does not give any good reason for commitment, the 
commitment is bad. See Notes 24—28 to s. 209. at p 607 But in 42 H 83 it has been held that the tenns of 
s 347 of the Code are general and give a Magistrate who is empowered to commit a discretion in committing 
ewes for tnal which is not limited by s. 254 so a» to make it obligatory on him to try every case w hich he can 
adei)intel> punish. (24 C. 429; i H. L. 7. 9i and If Cr. L.J. 54 not /olioued. 2 JL 239 F, £. applied) In the 
same c.vse Napier, J , observed “ 1 am at a loss to comprehend why the wide words of s. 347 should be curtailed 
1>> reference to s. aS4 when there is a speafic seamn, nsmely. s. 349 which deals with the circumstances 
referred to in s. 254 ’ 

3. Ii thU section inbject to prevUloas of Chapter XTIII 7— This sectionapphesooly to those iiiquines 
or tniK wlndi have been started by the Magistrate with theintention of concluding them himsell and then at 
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sonse stage becomes s.Uisfie<] that this original intention was i inappropriate and thinks that the case ttaioii- 
which ought to be tried bt a Session? Court If from the first he thinks that the case ought to be tned hy i 
Sessions Court, tlie procedure laid down In Chapter X\1I1 is prims obligatory on him The words ‘‘stop 
further proceedings’ obviously refer to proceedings in a trial which he starts with a view to try them himself and 
not to ^prten the proceedings Ije/ore commitment iiiufer Chapter X\'III The words " under the provisions 
hereinbefore contained’ show that tlie Magistrate must nnke h« proceedings conform to the provisions of 
Chapter XVIII and tint before he writes and signs a committal order, the provisions of that Chapter must be 
earned out and he must not confirm himsel! to die mere passing of the orderof commitment under s.S13,S L.®*^ 
f29ssSBnr. L.T. S39»slSCr. L. J. 877 (F.B.}, Robinsov>, J , dtstentmg .Sr^nlM^Sfi U.321 and Note at the of 
Chapter XVIII at p. S93 The amendment proposed makes the point clear " Weagreeentircly with the decistoi 
of the Pull Bench of the Hurnn Chief Court that it was not intended by s 317 to enable tlie Magistrate to depnv® 
the accused of any of the right, conferred on him by Chipter XV'III, though as observed by one of the learned 
Judges, when an order has been made under s. 347, proceedings under Chapter XVIII need not necessani) 
commenced de novo 19 Cr. L J. 366 (If.). Under the old section there wns a conflict of opinion as to the 
meaning of the word'» ' stop turther proceedings.” Under the present amendment those words are deleted ^nd 
therefore it is clear that tlie intention of the Legislature seems to be that the provisions of s. 347 are subject to 
Chapter XV'IU , and this is furtlier made clear by the wording of the section enjoining the Magistrate “ro 
commit the accused under the provisions hereinbefore contained ” 

(o) Jiight cf accused to cross exomtne prosecution witnesses — See Note 7 (2) at p 6JS The discrcticwi 
to stop further proceedings does notjustifya Magistrate In disregarding the directions in ss 20S-210, buto^b 
requires him to stop proceeding w ith the case as a trial and Instead to commit the ease to the SessioUA 
should then follow the procedure laid down in Chapter XVIIf/S Bar. L. T. 23d®»73 0r. L. J. 877 (P34 
however, the accused has not been prejudiced by the Magistrate not following the procedure laid down 
Chaplet XVlii, iVie commiltnenl need neft be qoasVied.tt Cr. The penver tii Ihe Wapstfa*“ 

commit the accused is not subject to the provisions of s 2W, that is to say, that no commitment could ^ * 

until all the evidence referred to in s 203 sub^cs (I) and (2), had been taken. Such a contention altogsif'*^ 
ignores the words " at any stage of the proceedings ^11 stop further proceedings,” and is opposed to the 
clear meaning of this section whidi i? contained m the Chapter dealing with general provisions as to inqiiW**’ 
and tnals, and applies to all inquiries and rrials, before a Magistrate, Bataalal 979 ; 96 C. 49. Where, tben^'^ 
the accused did not cross-examine the prosecution witnesses immediately alter their examination incbi 
but applied to the hlasigtrate, after the close of the prosecution, to cross-exaimne them and to examine 
witnesses , held, that the Alagistrate was justified under s 347 in committing die case without the cross-exanjma 
tion of the prosecution witnesses and the examination of the vvitnesses for the defence, 99 C. *3 dissenn'>s 
from vs A. 261 and 26 A 177. tven where the Magistrate has issued summonses to the defence witness^ 
and has examined some of them it is open to the Magistrate to proceed under this section without exami S 
the other witnesses The power to stop proceedings at any stage which s. 347 gives him is uiiqtiahP 
15 Ct. li. 3.704 (11.) where 36 C. W vs approved oi ttul if beloie the prosecuivon ease vs absolwtely closed, 
after all the vvitnesses but one have ^en examined tlie aroused applies to crossexamine the 
witnesses and examine witnesses, on Ins behilf, the accused is entitled to do so 16 C. L. J. 49 = i3 Cr. L. J* 

See also 91 C 412 where 36 C 43 is referred to and discussed and distinguished 

4. Proeeedlngi may be stayed and accased cemmltted after charge.— This section 
Magistrate after a charge has been drawn up to stop further proceedings, and commit for trial 3 C. 493 j only 
further procedure necessary for commitment shill be taken as directed in Chapter XVIII, 2 A. 916 

6 Committal mast be before fllgolng Jadgment. — Except as provided in ss 369, 395 and 4S4 
Criminal Court has power to review or alter its own judgment when it has been formally recorded or to qu^s 
own convictions though illegal, 7 B. H C. R. Cr. Ca.67j5W.R61;i7WB.2,2A.33j23W.B.49,lB.Ht» 

3 j 6 W. R. 70 j 14 C. 42 , 7 A. 672 - ' 

6- Application of aectfoD to triali of Baropean British sabjecu. — S, 447 corresponds to this section 
It does not ovemde this section but is merely supplementary to itin that it contains directions regarding 
Court to which the accused should be committed Sets. 447 and 347 must be read together m cases in which 
Magistrate thinV^ the accused should be committed and in cases where he does not think the accused should 
committed he should adopt the procedure laid down by s 346 See Note t to that section TN.L.B'** 
laCr UJ 436 
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'^348« (1) Whoe\er, hawiiq been con\nctcd of m offence punishable under Chapter XII 
or Chapter XVII of the Indian Penal Code with imprisonment for a term of 
three >ears or upwards is again accused of any offence pumsh-ltile under 
either of those Chapters with imprisonment for a term of three years or 
upwards shaJlf if the Magistrate before whom the case :s pending is 
satisfied that there "ire suffiaent grounds for committing the accused ’ be 
committed to the Court of Session or High Court is the case ma> be unless the Magistrate J is 
competent to try the case and’ is of opinion thit he can himself pass an adequate sentence if the 
acai«e<l is coimctcd ^ 

Provided tint if ^ any Magistral* in the district has been invested with powers undtr 
<ecuon 30 the case ma> be transferred to him instead of being committed to the Court of Sessions 

II (2) When ativ person is committed to the Court of Session or High Court under 
sub-section (1) any other person accused jomtl) with him in the same inquiry or tnal shall be 
similarly committed unless the Magistrate discharges such other person under section 209 

HotM.— t Chapter XII ss. 230— 264 A reter:> to offences relating to com and Goveroment stamp>s. 
Chapter XVII ss. 373—463 refers to offences relating to property To constitute an habitual offenderwithlo rte 
meaning of this section it is necessary that the subsequent offence charged should have been committed by the 
accused after the previous conviction ftatanlal 143. Set s 22) (7) for panicuhrs of previous conviction m 
a charge s. 310 for procedure in case of previous vomicdon in a Sessions tnal and s 511 for proof of 
previous conviction 

I l^oeedare to be followed.— U is not entirely easy to deal satisiactonly with cases under & S4& The 
Magistrate is bound to commit if there has been a previous conviction of one of the offence desenbed unless 
he can adequately punish the accused consequently he must either as a preliminary matter or at any rate 
before framing a charge determine whether there has been a previous conviction having decided that point 
he wiU have to consider whether in the arcumstances of the case his powers enable him to pass a suffiaently 
severe sentence If he thinks they do not piermii, he may eiUier commit the accused for tnal or try himself 
if the) do n It so permit but the evidence doev not warrant the discharge of the accused he must frame i 
charge under & 21 and commit him for trial umler Chapter X\ III 38 V 592. 

2-A. Ma^trate ihould not coavict bet frame charge and commit.— Where a Magistrate has to -ict 
under s 348 be ought not to find the ^cc^sed guilty before commitment but should merely frame charge 
and then commit as otherwise a conviction would bar a hesh trial before the Sessions Court under s. 403 
SS H 852. ' , 

3 Wbeo aeeaied U »a akl fiSeadee he aeed aat BfcttsarOf bt coiaaltted to Sessions . — ^ } resideiKy 
Magistrate convicted under ss. 497 and 380 I F C an accused whom he found to be bn old offender Held 
that the Magistrate should have acted under this section and committed the accused to the High Court, 
^atanlal 701. But now tuider this section as modified the Subordinate Magistrate might in his discretion either 
commit to the Court of Session or deal with the case himsell Weir II, 422 There Is no rule of law which Lv)> 
down that a person who has once before been convicted should in the absence of proof of other circumstance 
against him be necessarily dealt with as m babitualoffender and this section cannot be understood to have any 
-such stnngent meaning 1892 A. W H 2tS Although the accused was several times previoulsy convicted of 
offences under Chapter XII or Chapter XVII, L P C a secondclass Magistrate passed upon him sentence of 
SIX months rigorous imprisonment and fineRs. 200 or in default one months ngorous impnsonmenL On 
a reference from the Distnet Magistrate that the trying Magistrate h.id no jurisdiction held that looking to th^ 
dlsCTelion vested in the trying Magistrate tbe High Court (though agreeing wiih the DistncJ Magistrate) were 
unable to say that the second<lass Magistrate had no jonsdiCUon and therefore thej could not order a 
new trial RatanlalTO 

* Tbli on «u rvnumtvrrd 

tTbM««oHtv»rein*rrtrabr ArlXVIIlof 1931 , 

!Tb«*n ward* wtrvnbit IuImJ for ib» wordi " bvfort ohowilw i.rotMdU'ei • ng 

) Sab«(l(ut«d for tb« wordi Thi D ilnct Vtitvl bx f*-> 
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4. Magistrate cannot act under s 349 and refer the case to superior Magistrate.— A Magistrate 
cannot act under s 349 arid refer the case foaiupenor Maffistrate, WeJr 11, 122. VVhere i per^n is charged 
Mith an ottence mentioned in the section before secondclw Magistrate and the Magistrate thinks that on 
con\)aion of the accused, he cannot himself pw in adequate sentence, he has no jurisdiction to do anything 
but to transfer the case to n District Magislrue specially empowered under s so, or if he Is cmjionerecl to 
commit to Sessions, foltow the procedure of Chapter XVIII for inquiry into case-? triable by the Court of Sessioa 
the accused, who had been previously coniictcd and was liable, if again convicted, to enhanced punishment 

imders 75,1 P C , was sent before n secondcliss. Magistrate, charged with theft in a building The Magistrate 
being of opinion that he was guilty, but that he could not pa«s an adequate sentence himself, referred the ase 
under s j-19, tolhe Sub-Divisional Migisirate who sentenced him to two years’ rigorous imprisonment and 
winppmg I/e/d, that s. 348 applied to the cisc and that the Magistrate was debarred from referring ili^ ca-ie 

for 1 higher punishment under s 349, 4 L. B. R. 2S2. also 17 Cr. L. J. 201 s 34 In. Ca. 313 (Bor ) 

5. Procedure before Dlitrlct Magittrate.— (a) Dtitrut Magtstrate cannot act on ewdenct alrtnij 
recorded — A Subordinate Magistrate b€/ore whom the .iccused was hrsi placed for trial, took down the evidence 
ot the witnesses for the prosecution and also etamined tlie accused With reierence to such evidence After th s, 
records were put in for previous conviction against the accused Thereujxiii the case was transferred to the 
District Magistrate under the /roMiO to this section flic District Magistr.ate acting on the evidence alre^d) 
recorded, convicted the accused who called no evidence //cAf on appeil that as the only section of the Code 
which empowers one Magistrate to act upon the evidence recorded by another is sl 350 and that seaion cannot 
be held to cover this case of a transfer ol a trial from one Court to another, the conviction and sentence by the 
District Magistrate mu^t be set aside and a new trial ordered. 1 N. L. 11,187. 

(A) Vutrtet fi/agistrate cannot return the case—ln acase referred under this section, d the DmhCl 
Magistrate considers that ihe case should be committed to the Court of Session, he should himself conuwb nt 
should not return the case to the Subordinate Magistrate with a direction to commit, 9 H. 877 ; lOB. f96 
A District Magistrate exercising powers under s joennnot be regarded asaCourtof Session to 
cases should be committed nor can a case be sent to him under s 349, 7 C. W. N. 457. 

{c) Duty o/ Dishut Magistrate when ease irregularly refeTTed.-~Hn cannot act under s. 849 
Committ il to the Court of Session might Iw avoided, if old offenders are usually tried by first'Class ^lagtstrates 
only Wliere a Subordinate Afagistrate irregularly sends up a case falling under this section, under s. 349 if' 
open to the District Magistrate, u he ihiiiks ih n a Magistrate of the hrst class can pass an adequate sentence ’> 

take the vase on his own file or transter it to some other first-class Magi>irate, the proceedings m 

being taken de novo, Wefr II, M2,-~See M-td H C Or Lhs t^o 1323, dated \blh iepternier, 189'* 

i. Section 75, I. P. C., mnat be more often resorted to In the case of babltnal ofTeaderi 
property.— The Government of India has noticed the comparatively small fextent to w’hich the pro'’''’®”* 
s 75, 1 PC. are used in the case of habitual com icts. It has been remarked that the sentence of 
for life Is peculiarly appropriate in the case of persons habitually guilty of offences against pfopefty, fo'" ^ 
jaii life in India appears to have no terror^, hut who might possibly be reformed if removed from the 
their CTimes. The Judicial Commissioner, therefore, suggests a more extensive use of the power confen^w ^ 
s 75, 1 P C —Oudh Cr Dig , p U But when s 75 is to be used for enhancement of punishment the ^ 
tlie previous conviction must be stated in the charge 19 W. R. 41 ; 21 W. R. 40. 

349,* (O Whenever a Magistrate of the second or third class, having junsdiction is^^| 

, opinion, after lieanng the evidence for the prosecution and the accused, t ^ 

Procedure when ^ j , j l H.flerent 

Magistratecannotpass the accused is guilt) . and that he ought to receive a punishment auic 

sentence sufficiently kj^d from, or more severe tlian, that which such Magistrate is 

to inflict, or tliat he ought to be required to execute a bond under 
106, he may record the opinion and submit his proceedings and forward the accused to 
District Magistrate or Sub-divisional Magistrate to whom he is subordinate 

t * (1 A) When more accused than one are being tned together and the Magistrati. 
sidcrs it necessary to proceed under sub-section (I) in regard to any of such accuaed, c — — 

In the bouthal PurKanna, any rctaon coovwtrrf IW th» wet on by « y ilag atrata nlhf-r Him Iha Uepuir Comm 
«l I «l iQ tba Dapuir l omm a« .jri,r and if eoflv et»a b» ttia Deputy Coinmwa onar piay appeal toComoilaa oner aa II go Coue 
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forward all the accused who are m his opinion guilt) to the District Magistrate or Siib-Dn isional 
Magistrate’' [,^ 

" T ■ * : ■ ’ *’ ■* . ^ ’ f* • « r. gamine 

■ ' ■ . : maj 

. : ! ■ . ■ e case 

as he thinks fit and as is according to law 

Provided that he shall not inflict a punishment more severe than he is empowered to 
inflict under sections 32 and 33 

2. Proceedings of Hogiitrates not empowered void.— If any Magistrate not dul> empowered passes a 
sentence under s. 349 on proceedings recorded by anonher Magistrate, proceeding shall be void, s. 530, cL (/). 

. (i) Second and third-tlass Magtshaiee only can re/er—\ Magistrate of the first class cannot refer 

under this section 7 A. 411, though the District Magistrate can call for his records, 7 A. 833. 

(ii) Dtstrtet and Sitb-Divtstonal Hlagtslraies only compeUnt lo deal vtlh proceedings— ]nnsiiiction 
to deal with the proceedings under s. 349 is conferred upon Distnct Magistrates and Sub-Dmsional Magistrates 
and upon no o±er Magistrates, 38 B. 719. t 


IPPtlGATIOH OF SECTION. 

3. Improper nie of the provisions of this section.— The provisions of this section are put to an iiu 
proper use when a Subordinate Magistrate takes up a case in whidi it is ob\ lous from the outset that he will be 
unable to pass an adequate sentence if the accused is found guilt>.and simply with the intention of making over 
the case to the Distnct Magistrate for enhanced punishment Sudi cases would more properly be taken op in the 
first msUoce by a first-class Magistrate. But when circumstances of aggravation come to light in the course of a 
case, a Subordinate Magistrate may properly proceed with the ease (provided that, notwithstanding such arcuni 
stances, it is wiibiu his * ’ " ^ « v < . , . . .v , ^ i 

forward the case to the " * • 

of this section It is he * , . 

instructions, some check may be placed upon the evisung tendency of Subordinate Courts to pass sentences 
wholl) inadequate to the offences committed Cr Ctr,P/o 21-3^0 C <j/‘I690 

(a) Cases under s 348 not to be dealt vnth -under this The provisions of this section are 

aubject to the express provisions of s 348, iSeIr 11, 423, and cases lalling under that section should not be 
dealt with under this sectioa See^L B. R.232. 

(3) Not appltcable to eases trted summartly procedure prescribed In s 349 is unsuited to cases 
tried summarily and that section does not auibonrc any Dench of Magistrates to refer a case for a higher 
punishment, 4 Ik B. R. 277 = 8 Cr. L. J. 473 

3-A. Scope of onb-sec. (1) (A},* reference to superior Vagbtrate aoder an order forwarding all the 

acensed though only one was golUy.— Where a Magistrate of the second class came to the conclusion 
that only one accused was guilty and deserved more punishment but submitted the record under s. 349 and 
directed all the accused to present themselves in the Court of the supenor Afagistrate and the supenor 
hfagistrate convicted them all, held that as regards the other accused the order was illegal and was m 
contravention of s. 349(1) (A). Under this sub-sectton the inferior Magistrate can only send to the superior 
Magistrate, those alone who are in his opinion guilty, 24 A. L. J. 80. 

A Reference mnst be for one of the reesona contemplated by this section.— A Subordinate 
Magistrate, having taken all the evidence for the prosecution and for the defence, sent the case to the 
Magistrate of the Distnct, not on the grounds mentioned in this section, and the Distnct Magistrate observing 
tint none of the accused asked to have the witnesses reheard, gave judgment upon the ev idence taken by the 
Subordinate Magistrate. The Sessions Judge refused to imerfere m revision with the Distnct Magistrate S 
proceedings on the ground that they were covered by s.350 //’rAf, that this view was erroneous, that neither 

under s. 192 nor under this secuon was there any transfer to the Distnct Magistrate by fns subordinate that 
s. 350 was inapplicable, and that the order passed bj the Distnct Magistrate must be qua^hed 12 A. 86 1 
12 P. R 1903 1 1S89 A. W. N. 130. 

* Sab^KiioB 0 al wMilwtrtcabr Act V IHof l*u t. *1 , 

SO 
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5. Ssperior Hajtsirate canaot order Saberdisate Magistrate to lead ap case.— If a superior Magistrate 
directs a Subordinate Magistrate to send up a case under this section, his order is ultra vtres The disoetion, 
gi\en by the seaion, is the discretion of the Subordinate Magistrate Weir II, 127. 

DUTIES OF RBFERRINO HAOISTRATE. 

6. Referring Magistrate can record bh opinion only and not conTiet.— A Alagistrate of the second or 
third class who submits his proceedings to another Magistrate under this section, is required b record bu 
opinion only He cannot legally convict the accused. It is the duty of the Magistrate to whom a case is 
referred to pass judgment according to law, Ratanlal 387. The mere fact that the Sub-Magistrate ivlio submitted 
the case has framed a charge is not a sufficient reason for the High Court to interfere by setting aside lie 
charge and order the commitment of the accused to Sessions Court, Ratanlal 9<8. But it is not illegal for a 
second-class Magistrate, where several persons are diarged before him, to convict some of the accused and 
for\vard the others under this section to a superior Magistrate, though it is desirable In such cases to foniard 
all the accused to be dealt with by the superior Magistrates. A superior Magistrate acting under this section 
IS not precluded from acting on the evidence recorded by the Subordinate Magistrate or from adopting his 
opinion, Weir II, 428 and 429, 3 Pat. 1015. 

7. Referring Magistrate cannot refer after paulng aentence. — ]f a Magistrate of the second or third 
class be of opinion ihnt u is necessary for the accused in a case before him to be bound down unders 106, 
he must refer the whole case to the proper authority for him to pass the sentence , and it is not open to sudi 
Magistrate to pass any part of the sentence himself, S3 C. 1093. A third-class Magistrate cannot, after coancting 
the accused, submit his case to the District Magistrate for binding down the accused to keep the peace under 
s 106 21 C. 622. Where, however, the third<lass Magistrate convicts the accused, and on his recommendation 
a Sub-Divisional Magistrate binds him over under s. 106, the recommendation and the binding over are bad but 
the conviction IS good, 11 Cr. L. J. 170 (C.) .S'^^aUo 12C. W. N.7S2 j 21 P. R. iflOSjS p. B. 1907 ; 7 P. B. IMS" 
10 Cr. L.J.a09]30H. 48 and Notes 21 and 22 at p JS3 

7-1. Whether referring Uagbtrate may proceed to charge and complete the trial up to leatenee -b 
2L.B.R.28S(F3.}*«1(I Bur. L R. 306 1 Cr. L. J. 1010 it was dissenting from Ratanlal 499 that it^ 

not illegal for a Magistrate of the second or third dass to frame a charge against any accused person, m acase 
in which he has jurisdiction to try even though at the time of framing the charge he intends, if he is of opinion 
that the accused is guilty to submit the proceedings to the District ©rSub-dn-lsional Magistrate to pass sentence, 
j«ealsol7Cr.L.J 201-a 34 ln.Ca.8t3 (Bar.V 

POWERS OF UAGISTBATE REFERRED TO. 

8. The whole ease le opened up for him,— **'*• - * ^ ,, 

a superior Magistrate, the latter is bound to form his II • ■ 

Appx.XIiin/<j//<wrdin4M.3335 9 M. 377, ^Vhen r >' 

the whole case is opened up for him to deal with it actXHdmg to his discretion, Ratanlal 330 He should not 
confine himself to considenng whether the deasion of the Sub-Magistrate was plainly and manifestly opposed, 
to the evidence but be should find on the evidence the facts which he considers proted and in passi^ 
judgment should do so m advertence to s 367, Ratanlal 636. He may act upon the evidence already recorded, 
Weir 11, 428. Where a second<lass Magistrate found the accused guilty, but referred the case under this 
section to the Sub-Divisional Magistrate and the latter sentenced the first accused, but regarding the rest be 
referred the case to the District Magistrate as he was of opinion that they should be committed for tnal w 
the Sessions Court, on a reference by the DiStnct Magistrate to the High Court, it was Aeld that t!ie reference by 
the second-class Magistrate to the Sub-Divisional Magistrate would open up the whole case and leave the latt^ 
Magistrate free to deal with It according to his discreUon and one of the powers he would have would be n 
order a commitment to the Court of Session, Ratanlal 945. 

(a) "Order” means a final ordet — ^TWs word, associated as it is with the words “judgment * 

‘ sentence ” means a final order, * e , one disposing of a case so far as the Magistrate, to whom a Subordi 
Magistrate submits the proceedings of the case for higher punishment, is concerned. It does not deprive t 
Magistrate of the exercise of his discretion as to its being a proper case for the Sessions and of the 
commuting It for tnal, given by this Code, 4 B. 240 (F.B) , IM. 289 (F.B), seecon/ra 10 W.R.60 ^ 

referred to in sub-sec. (2) IS with the wor^^i«(g»He»/ and sentence which precede it and o 

not include an order returning the case to the Magistrate who submitted U, 26 A. 344. 

(6) MagMtrate referred to tnay eommil.—/i. Magistrate to whom a case is referred for ®iibancen3* 
o! punishment under this section may order the committal of the case for trial by the Sessions Court, 1 
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(F.B.), 4 B.2I0 (F.B.). An accused person whose case is submitted under this section can no longer be 
described as tonvuted by the referring Magistrate But now ateordiug to 9 M. 377, the ^fagistrate to w horn the 
case is referred should himself commit to the Sessions Air/ Vefr II, 428. Conitazeti9V.Ti.S^. He cannot 
return the case to the second-clnss Magistrate for committal to the Court of Session The committal is liable 
to be quashed, if the second<la5s Magistrate does commit, RitaiilaJ 222, 479 and 918. 

9. What the Hagistrate referred to ought not to do— 

(a) Cannot transfer proceedings to another Sfagtstrale Magistrate cannot by virtue of s. 523 
transfer the proceedings referred to him to another Magistrate. Even assuming that a Sub-DivisIonal Magistrate 
lias the power to transfer the proceedings to another first<lass ^^aglstfate, he cannot transfer thft jurisdiction 
conferred by the section upon him and not upon the first<Iass Magistnte, 33 B. 719. He has no power to send 
It for inquiry to another Magistrate, 4 U. 233 ; 6 H. H. 0. R. Appx. II ; 35 U. 470, The proceedings of the hlagistrate 
to whom It IS sent for inquiry Mould be loid under s. 530 (/) 1905 U. B. R.(Cr. F. C.) 33 = 2 Cr. L. J 464. A 
supenor Magistrate to ohom the case against an accused is submitted under this section, should not convict 
him of an aggravated form of the offence, without commencing the trial afresh for such aggravated offence, 
"Weir 11, 21 and 428. 

(4) //as no power to order re When the proceedings of a case are submitted under this 
section to the Magistrate of the district he is bound to pass such judgment, sentence or order in the case as he 
deems jiroper and as is in accordance wiih law He has no power to order a new trial by the Court of Session 
or by any other Court, unless he considers an offence has been committed which was not within the jurisdiction 
of the Magistrate before whom the tnal is held, Ratantal 130. He cannot quash the proceedings of the Subor 
•dinate Magistrate, and order re-tnal by another competent Magistrate, but should report the proceedings to the 
High Court under s. 438, 14 P. R. 1900. 

(/) Cannot return the case » A Afagistrate to whom a case has been referred to under this section is 
not competent to send the case back to the refemi^ Magistrate, RaUnlal 479^ on the ground fa) that in his 
■opinion the sentence which such Magistrate has power to pass would be adequate 26 A. 341 , 6 & L. R. 276 or 
(0) that the referring Magistrate should take the defence of an accused whohad pleaded guilty m a tvarrant<ase. 
If there had been any need to take the defence of the accused, the superior Magistrate ought to do It himself, 
A L. B. R. 279 = 5 Cf. It. J. 416 or (/) that the referring Magistrate should commit, 10 B. 196 s 9 K. 377 ; Ratanfal 
-222, 479 and 993. See contra 14 C 339 followedvsi Referred C«»/No 185 of 168 , noted in 1 H. L. J, 252, where 
at was heldihax the forwarding of the accused to the District Magistrate fora severer punishment does not take 
away the jurisdiction of the secondclass tiagistrate to commit the case to the Sessions. All orders passed 
after a case has been so transferred are illegal, 6 C. L. B. 276 ; RatanJal 479. 

(rf) Ifi however, the reference ts tn/ormal, the ease could be returned— -K supenor Magistrate can 
send b-ick the proceedings to a Subordinate Magistrate when he considers the reference to be informal on 
accx^unt of defective inquiry, te, the proceeding being incomplete, it was not npe, for reference and on 
making a full investigation, it Is open to the Subordinate Magistrate to come to a fresh and different finding as 
to the guilt of the accused Weir II, 426. < 

10. Duty of District Magistrate when he finds that conyletion 1$ by Bab-HagUtrate not competent to 
take cognizance of the offence.— An Assistant Magistrate convicted a person under ss. 406 and 417 of the Penal 
Code, and deferred the case to the District ^fagistrate for sentence under the provisions of this sealoa The 
District Magistrate was of opinion that the offence was one properly punishable under s. 420 of the Penal Code, 
and one which the Assistant Magistrate had no junsdiction to deal with and that therefore the reference under 
this section was ultra vires and illegal Onare^encetotheHighCourt,Ae^,that the Assistant 'lagistrate was 
jiotwholl) wllhout junsdiction, as he was competeitt to commit the accused to the Court of Session, though 
not to hold a trial, and that the Distnct Magistrate might, if he thought proper, commit the accused to the 
Court of Session IS C. 305, where 1 H. 289 and 4 B. tV> nsn referred to and when a ase is referred to a Distnct 
Magistrate under this section, and he finds that the offence (s. 409 I P CJcommitted by the accused was not 
one within the cognizance of the secondclass Magistrate he should notconvaahim of that offence but should 
hold that the Sub-Magistrate had no jurisdiction to uy the offence and should pass the order accord', nglj Xor 
<an he accept the first inal as a legal tnal and on it sentence the accused on the evid-nce recorded bj 
secontWtss Magistrate without junsdiction, 1 Bom. L. R. 27. . ^ 
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11. Freaence of acensed necessary »hea paitlng lentenee.— When the proceedings in a case tn^b) 
a Subordinate Magistrate are submitted to a Distnct Magistrate to pass sentence upon the accused, the accjused 
IS entitled to be present at the passing of Such sentence before the District Magistrate, 7 B. ELC. R.Cr.C 4 , 3 i. 
That IS why the section directs the forw arding of the accused, 14 C. 353 ( 7 W. R. 33. 

12 ProYiso controls referred Haglstrate’a povrer to Inflict sentence-^he cannot act aoder s. so is 
referred case —When a District Magistrate acts under this section, on records being sent up by a Subordinate 
Magistrate he must be regarded as a Afaglstrate, exerasmg his ordinary poivew, even though the same officer 
is vested with the enhanced powers under s. 30 Therefore a sentence of five years’ Imprisonment m such a case 
purporting to be under s 30 would be ultrn vires under the last clause of this section and in spite of snjh a 
sentence, the appeal will lie not to the High Court, but to the Court of Session 4 L. B. R. 53 = 8 Cr t. JS9 
See also 12 P. R. 1903 

13. Appeal Ilea to the Seulona Court. — An accused person dealt with by a superior Magistrate Under 
this section is •• a person convicted on a trial held bj the hfagistrate,” etc., for the purposes of appeal Ki the 
Court of Session— A/ H C Pro , 20/A May, 1867 . see ss. 407. 403 and 4 L. B R. S3. 

350« (1) Whenever any Magistrate, after hating heard and recorded the whole 
or any part of the evidence in any inquiry or a trial, ceases to exerase 
inrtmem'^on" e°'iden« ]unsdicuon therein, and is succeeded by another Magistrate who has and 
oartly recorded by one who exerases such jurisdiction, the Magistrate so succeeding may act on the 

by*lno^e*r evidence so recorded by his pr^ecessor or partly recorded by hw predecessor 

and partly recorded by himself , or he may resummon the witnesses and 
re commence the inquiry or trial , 

Provided as follows — 

(fl) in any trial the accused may, when the second Magistrate commences his proceed 
mgs, demand that the witnesses or any of them be resummoned and re heard , 

(1) the High Court or, in cases tried by Magistrates subordinate to the District Magis- 
trate, the District Magistrate may, whether there be an appeal or not, set aside any connclion 
passed on evidence not wholly recorded by the Magistrate before whom the conviction was h Q, i 
such Court or District Magistrate is of opinion that the accused has been materially prejo i»xd 
thereby, and may order a new inquiry’ or tnal 

(2) Nothing in this section applies to cases in which proceedings have been stay ed 
under section 346’*' “ or m which proceedings have been submitted to a superior Magistrate a 
section 349 ■* 

■j- (3) When a case is transferred under the provisions of this Code from 

trate to another, the former shall be deemed to xease to exercise jurisdiction therein, and 
succeeded by the latter within the meaning of sub-section (1) ’ 

Ifote —Referring to the amendment of this section, the Sel Com say— 

" Our colleague, Sir B C Mitter, pointed out that in regard to sections 246 and 350 the general ^ 

IS recognized that a Court which convicts an accused should ordinanly act onlj on evidence heard by ^ 
suggested the advisability of applying the same principle to cases coming under section 349 
members of the Joint Committee were of opinion that a distinction could be drawn in the case of s ^ 
much as under that section a Magistrate who is competent to try the offence has heard the i,ot 

e provisions oi 

■ agistrate wO'iJJ 

prefer to dispose of cases themseUes and pass what in their Opinion was an inadequate sentence 

the risk of having the cases re4ieard. The nonoffiaal members were of opinion that i n those circums — ^ 

• flaufM were 

» Siitrwct on (S) WM »ddod by Ac« X\ HI of t*M 
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s. 349 mighl be repealed The Committee, however, as a %vbole agreed that they would not be justified In 
making such a drastic alteration in the Code until the point had been speafically put to Local Governments 
and their opinions had been invited Clause 92 has, therefore, in this respect been left unaltered 

Notes.— 1. Generally Jadgment must be by the Jadge «h» heard the evidence.— It is a general pnnciple 
ihat judgment must be delivered 1^ the Judge who has heard the evidence, 23 W. R. fi9 ; 23 C. 194. 

1-A. Section 350 gives a ifagistrate jurisdiction to deade the case on the evidence recorded by his 
predecessor but not to deliver a judgment ivntten by the latter, 80 C 681. 

2. Scope of the section — Sir HE*iRV Prinsep thinks that the application of this section would not be 
limited to Inqumes preliminary to commitment, but to inquiries m miscellaneous matters under Part IV, Chapters 
VIII, X, XI, XII, that IS, cases regarding security to keep the peace or for good behaviour, public nuisances and 
disputes regarding immovable property likely to cause a tveach of the peace, as well as preliminary inquiry 
under s 476, before sending the case for inquiry ortnal by the nearest Magistrate of the first class The words 
“Ike whole or any part of the evidence" were added in the 1882 Code in consequence of 24 W. R. 53. 

3. Section applicable to all eaies of tracifer of proceedinga — This secbon is not limited to cases in 
which hlagistrates succeed each other in their offices but applies also to all cases withdrawn for whatever reason 
from one Magistrate and transferred to another When a case under inquiry or trial is transferred under s 528, 
from the file of one Magistrate to that of another, the former ceases to exercise junsdiction m the case and is 
Succeeded by the latter in the exercise of the jurisdiction wiihfn the meining of this section, 3S C. 457; followed 
in 32 U 218 and 16 JL L. J. 217. In 39 C 78 1 , n was held, following 35 C. 457 and IS & W. N. 429 => 9 Cr. L. J. 278 
and dissenting from 12 A. 68 and 13 C. W. N. iW, that the words “ ceases to exerase junsdiction therein” refer to 
the inquiry or trial and not to the post It is not necessary, therefore, that the Magistrate should have left his 
post, iee aUo 13 W. B. 40 , 14 W. R. 3 ; 19 Iff. R. 23 ; 24 W. R. 53 and 23 C. 194 } 87 a 812. The cases in 12 C. V. 
H. 140 •«» 6 Cr L. J. 434 and 14 A. 346 were dtiltngutshed and 1889 A. W. N. 130 was not followed in 85 C. 457, 
PlOGOTT. J , in 36 A. Zii followed 33 C. 437 and 39 K. 218 and declme'd to follow the case in 1889 A. W. H. ISO and 
distinguished the case in 14 A. S18 See 40 A. 307 following 85 C. 457 ; 33 H, 218, and 39 C, 781. 

3*A. 8eetI«D applicable any Bsmber of tm^ttt.—/^eld, thats. 850 was uot confined to two 
Magistrates, that the judgment of the third Magistrate was aot without junsdiction, and that conviction not 
illegal 49U. L,J. 808 — 47H.249. 

4. fiectlon applicable ctcb whea first Haglitrate has not yet recorded evldence.-A Magistrate who 
succeeds another Magistrate has power under this section to try a case m which his predecessor has issued 
process and has granted a formal adjournment but has recorded no evidence, Ratanjal 652. 

5. Section applicable to proceeding* nnder Chapter Till.— The provisions of this section apply to an 
inquiry instituted under s. 107 with a view to enforang the giving of secunty to keep the peace, and in such a 
case, where the Magistrate, by whom a part of the evideooe has been taken, is succeeded by another Magistrate, 
while the inquiry is pending, the person called upon to show cause why he should not give security, may insist 
upon the recalling and reexamination of the witnesses whose evidence has already been taken by the former 
hlagistrate, 4 C. Ik R. 452 ; 23 W. R. 62 j 24 R, 53 ; <3 B. 811. 

5. SecUon applicable to proeeedingt aadee a. 143. — When, in the course of a proceeding under & 145, 
one Magistrate is transferred and another c^mes in his place, the latter, if of competent jurisdiction, can deal with 
the proceeding under s 350, IS C. W. N. 420 ^,9 Cr L. J.378 ; 37 a 612. 

7. Section applies to inquiries preUmlaary to commitments.— This section enables a commitment to 
be made by a Magistrate, who succeeds to the jurisdiction of another Magistrate, on evidence recorded by that 
hlagistrate. In such a case tlie Magistrate actually making the order of Mmmitment need not have himself 
recorded any of the evidence or the statement of the accused, 81 M. 40 , 88 A. 315. The inference to be drawn 
from the proviso to this section is that, m determining whether or not to commit for trial, the Magistrate to 
whom the case issubmitted is competent to b-ise his determination on the evidence already recorded and the 
report sent uilhit, RataafaJ §73; 7 Xafc. 7ff. 

8. Section does not apply to casts of farther faqalry directed OBder a. 437.— In 6 A. 887, the accused 

was discharged by a first-class Magistrate, and the Magistrate of the district acting under s. 437 summoned the 
accused, and on the evidence recorded previously by the Grst<lass Magistrate and hearsay evidence of witness 
on behalf of the accused convicted the accused. The oonnction was of course set aside. The further inquiry, 
if made bj any other Magistrate, must be one ifrsotn^ this section having no application to such an inquiiy, 
7Bar.L.R.195. t- rr ^ \ 
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" < 9, Section not applicable to Benches of Hagistrates.— The provisions o! this section »iU not co\er a 

case where one of a Uendx of llagisttates is absent dunng the trial, J3 C. 104; 18 M. 334; 12 0.538 }20 C. 870. Sa 
Note 3 to s 15 at p 28 In the case of a Bench of Magistrates, if the Dench is properly constituted in the absence 
pi a particular Magistrate, it may proceed to hold the trial without him, 21 M. 246; 21iah.237. lUit rrmow 
section SoO-A 41 A. 116 where it is Ae/d that it is not u/ira vires of the Local Go\ernment, in framing rules 
under section 16 of theCode, tosay thatseciionSSOshould apply toa Bench of Honorary Magistrates Itshoulbe 
noted that 20 C. 870 and 21 M.246, hold to the contrary, and say that sudi a rule is ultra vires as Uis not justified 
by anything in the provisions of section 16 of the Code of Cnminal Procedure 

10. Section not applicable to Judges.— A Sessions Judge cannot act on evidence recorded by bis 
predecessor in office. On a change of Judge, a Sessions trial must commence de novo The judgment passed 
by a Sessions Judge on evidence partly recorded by his predecessor i'» illegal and must be set aside, 8 C. L. J 58 
= 8 Cr. L.J. 121. A Sessions Judge is not competent to pronounce judgment Upon evidence recorded m a trial 
by an Assistant Sessions Judge, 35 A. 63. A SMsions Judge is not competent to try a case partly on evidence 
not recorded by himself and consent on the part oi the accused to such a tnal cannot vest in him a junsdiction 
to do so, 26 B, 50; 23 W. R. 59; 1 P. R. 1890. The powrer given by bis section to a Magistrate does not 
extend to a Sessions Judge 21 W. R. 47 ; 3 M. 112; 7 C.P. 1; 1864 W. R. Sap 32. A Sessions Judge hearing nve 
in one division is not competent on transfer to another to pronounce judgment, 20 P. R. 1870 

11. Hera change of judicial designation and local JnrUdletlon Is not infflelant reason to cerameBCc 
trial de novo.— rhoughthe judicial designation of Magistrate as well as his local jurisdiction , is changed, dat 
IS no reason to commence the trial de "ovo if his magisterial powers are not dianged. He can proceed wiih^e 
tnal from the point at which he had amved when his judicial designation and local junsdietjon were chaoj”. 
To such a case the provisions oi this section do not apply, 22 M. 47. But If he has ceased to exerase Jun»didion 
by vacating office to another Magistrate, he is not competent to resume a trial commenced by him while holding 
that office, 3 A. 563 (P.B.) , 14 Cr, I,. J. 239 (A.) A Sessions Judge is not competent to pronounce judgment m a 
case heard by him in one division after transfer to auotber division, 20 P. R, 1879. 

12. After eleetisg to re*eomo>eoee trial, Magistrate cannot dlimiis complaint nnder i. 803,.-‘A 

traie examined the complainant, and, alter making investigation through Police, examined the evidence for me 
prosecution and the accused, framed a charge, took the defence oi the accused and issued processes 
witnesses for the defence He was tlisn succeeded by another Magistrate, who elected to recommence the tna 
under this section, and thinking that this brought the case down to the stage at which it was after the com 
plainant’s statement had been recorded and the preliminary iiu|uiry made, he dismissed the complaint under 
i 263 that summarily dismissing the complaint was not re-commencing the trial The question was 

whether the Magistrate should have recommenced the proceedings, or taken tJiera up at the point to which t ej 
had been brought by his predecessor, and as he chose the former course, he was bound under this secuon 
re-summon the vvilnebses and recommence the Uial, 7 C. P. Cr. 36. ^ee also 19 W. R. 28 ; 14 P. B* ^ 

F. L. R. 1903. 


13. After re'CORinieDCing inquiry Magistrate cannot refer to Police under s. 202.L.A Magistrate 
accepted a complaint issued process upon it, and examined witnesses m support of the complaint cea«e 
exerase jurisdiction. Htld, that his successor cannot refer the ca«e to the Police for inquiry and report un e 
s 202 , such proceeding is contrary to the provnsioii of this section. The inquiry referred to m this section 
not include a reference to the Police, 9 M. 282. ^ , 

13*A. But Jfc 46 H. 719 which holds that in vvarratitcases all proceedings beiore the charge ts.tranied 

are only “inquiry” and not' trial' and hence if there is a change of Magistrates before a charge is frame 

such cases the accused IS nor entitled to a fresh examination of witnesses as provided by s 35li(I)(<A I 
2t0 , 39 M. S83, and 43 M. 511 followed) 


13.B. 


Re-commencement of a trial does oot Imply cancellation of charge already 


framed-"'' 

... ...... 

a diarg' 
. ere.th"®- 


lore after tlie framing of a charge, the second Magistrate recommences a tnal under this section, 
remains in force and the only order that can be passed is one of acquittal and not of discha^e ^ ^ 

^snencement does not involve the cancellation of tlie chaige or the transformation of the proceeding-*, h®*' 
tml back to an lnciuir>.38 M. S89 (/ollounngH P. R. 1903 = 179 P. L.B.1903), 17 Cr. L. J. 1 (*.)• 
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3 Lah. 115 which holds that for the purposes of s. 3a0 of the Code a trial cannot be said to commence onl> 
when a charge is framed the time expressl> fixed by the proviso to the section for accused to exercise his nght 
IS when the second Magistrate commences his proceedings and Jiol when a cliarge is framed. 

Setttble tint in an inquiry bj a Magistrate into a case triable by a Court of Session or High Court the 
accused has not the right to demand that the witnesses shall be summoned and re-heard in the event of a change 
of Magistrate 

14. Proviso— lisgUtr&te boand to comply with demand of accosed— Trial coramioces only when 
accnted appears —On a case being sent back by the High Court for re-tna1 the first order that was made by the 
Magistrate was dated 6th August and it was recorded before the accused had appeared In Court but m the 
presence of the m iktdyar who had acted at the previous trial and who was directed to put In a list of witnesses 
against whomhe wanted process to issue The second orderwhidi was recorded on the 9th August was simply 
to the effect thal warrant should issue against the witness named On the 27th August the accused appeared 
before the Magistrate and made an applicabon under this section for the re-summonmg and re-heanng of the 
witnesses who had been examined for the prosecution at the previous trial The Magistrate refused the applica 
tion on the ground that it was made at the third heanng and that it ought to have been made when he 
commenced his proceedings. Hetd that the Magistrate acted in contravention of the provisions of this 
section in refusing the application inasmuch as the trial could not be held to have commenced before 
the 27th which was the first day when the accused entered appearance after remand and if the tnal had 
not commenced it could not be said that the proceedings of the Magistrate had commenced before that day 
25C.683. ln3L.H 49 Sk= 191I M V N 372 it was doubted if It would be legal for a succeeding Magistrateto 
date sign and pronounce a judgment written by his predecessor when the accused demands a tfrAoto trial Set 
next Note 19 A. L J 836 

IS Right of aeeated aader provUo (a) la cesfiaed to trlala^A preliminary inquiry by a Magistrate 
into a case exclusively triable by the Court of Session is not before framing a charge a tna! within the mean 
ingof proviso (a) and where su<^ an inquiry is transferred the accused is not of right entitled to a tnal <fr 0000 
32 H 218 , II P R. 1M3 { ite also 18 P V R. 1919 (Cr) 

IS A. Vhat is a de novo trial —After the cba^ was framed the Magistrate was transferred the 
accused applied for a de novo tnal but the Magistrate merely recalled the prosecution witnessed and gave leave 
to the accused to ciosMxamine them. Held that it was n6t a dt noio trial De novo tnal means a new tnal 
from the beginning of the case 49 H L. J 423. 

18 Second llagistrate not bouad to ascertain whether Accused wishes to exercise right given 
by proviso, cL (a).-~A Magistrate after framing charges against the accused and taking their evidence 
died before recording any judgment His successor took tip the case and wrote a judgment convicting 
Uie accused on all the charges framed and passed sentences proposed by his predecessor but omitted to 
haae the accused brought before him to ascertain whether they desired to exercise the nght given by proviso 
(n). Hetd that the irregularit) not ha> ng prejudiced the accused was coaered by s. 537 as the hfagistrate was 
competent to pronOuncd judgment on the et idence uken his predecessor 6 P R. 1881. See also 24 W R. 12 , 
13 C. W M 950 » 10 Cr L. J 492 Also a mere failure to inqu re from the accused whether he desires to 
exerase the nght resersed by proviso (a) Is at most an irregularity curable bys 537 3P R.1N1 This section 
confers the nght o 1 the accused person to demand and does not actually prescnbe that the Magistrate shall ask 
the accused U B R. (1912) 151 «« 14 Cr L. J 175 iItiUnguxih\ng U B. R. (1897—1901) 1, 87 But in 29 C 863 it 
was 1 eld that a. 537 could not cure the defect in the p roce edings due to the vnolationof tl e prOansIonsof proiiso 
(a) b> a refusal to re-summon aild re-hear the w itnesses. 

17 Where Aecssed have been raatcrfaily prejadlced conviction will be let aiide.— Though the 
succeeding Mag strate maj in the absence of objection have junsdict on to convict on evidence partly recorded 
b) his predecessor and partly b) himself jet it is most desirable in a ca!« of defamation that the examination 
and cross«xamirMlfon of the complainant should be held in the presence of the Magistrate who ha scirin of 
the cise and passes filial orders therein IS C W N 550 Where * Magiitrate to whose Court 3 case under 
s. 335 I 1 C had been trair'lerred at a stage w ben all the evidence for the prosecution had been taken d d not 
re-summon the w itncs-ses for the pro ecutlon but proceeded to act on their e\ idence as If it had been take& 
liefore himself it w-as thal the accused had been prejod ced and the conviction was set as de 14 A. 318 
Where after the ivosecution witnesses were examined and crossexamined, the case was made over to another 
Magistrate and a de Mvo tnal commenced, in wbidi the prosecution witnesses were ndt iigai 1 examined 
but w ere onl> cnjss«xamined b> the defence w ithout an> objection, the tnal was set aside on the ground ol 
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prejudice to Uie accused 12 C. W. H. 138 1 where after several witnesses were examined the case was transferred 
to another Magistrate who convicted the accused on evidence partly recorded the former Magistrate, no obeo 
tion being raised, the conviction was set aside, 13 C. W. H. 140. See also 1889 A. W. M. 180, where it was htH 
that if a case was transferred in the midst of a tnal it must be tned de noV0 As to the use of the record mtbe 
former tnal , 7 C. L. R. 193. 

Accused cannot be called upon to pay expenses of recalling- witnesses — Where the accused eterciscs 
the rights conferred by cL (aj to have the witnesses for the prosecution reexamined by the Magistraie 
witnesses should be re-summoned without payment of any fees 8 Bar. L. T. 43 =3 13 Cr. L. J. 387. 

18 Power of District Magistrate to let atldo eonylctloo by flril*claM Magistrate.— Even tboi.gl> 
appeals he from first-class Magistrates direct to the Court of Session this section speaally empowers Dnmd 
Magistrates to set aside cooMction of first-class Magistrates under the arcurastances specified in proviso [b) 
to this section, 9 B lOO; 7 A. 853 5 8 M. 18 (F.B ) , H C. *73 (F 


^ 350»A> No order or judg-meni of a Bench of Magistrates shall be intalid bj reason 
only of a change having occurred in the constitution of the Bench in any 
tion^ofienches ‘^se in which the Bench by which such order or judgment is passed is duly 

constituted under sections 15 and 16, and the Magistrates, constituting the 
same have been present on the Bench throughout the proceedings 

Notes .— 1 “ We think however, that the new sub-seciion (4) which has been introduced in the Bill w 

deal with tlie case of Denches goes somewhat too far, and we have substituted for it a new section after 
which in our opinion gives effect to the law as laid down by ihe High Courts Bneflj, it provides tlatsi 
judgment of a Bench shall be valid when the Bench is duly constituted at the time of passing -the judgn'Wt sndw 
judgment is passed by Magistrates all of whom have heard the proceedings throughout’ ,SV4 Cftn. 

3 A prosecution extending Over several bcanngs was presided 01 er by a Bench of Honorary Magbtrat** 
(consisting 0 / three), only one 0 / whom was present throughout Held that as the quorum of the BiO® 
consisted of two, the trul was bad under s 3S0-A 7 Lah 122 t n . i « 


351. (1) Any person attending a Criminal Court, although not under arrest or upo'' 
a summons, may be detained by buch Court for the purpose of inquiry iM® 
erPattendingCoun”'^ offence of which such Court can take cognisance and which» 

from the evidence, may appear to have been committed, and may be P*^ 
ceeded against as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an inquiry under Chapt*^ 

Or after a tnal has been begun, the proceedings m respect of such person shall be commenced 
afresh, and the witnesses re-heard 

Kotesv— 1 . 8«opt this seettosL.— The provisions t>t this secuow would be applicable to the Coo^^ 

Session, subject to the provisions of s 193 C/s 9\ 

7. FroceeiUogs ouder this leetloD oat controlled by »». 193, 191 — This section isselfoontamed ^ 
complete in itself and quite indepeudeat of the provisions of s J90 and necessarily of s. i91 for the 
against whom action is taken under this section has full infomiatioa as to the source and particulars of 
matenals upon whidi the Magistrate acts He is thus not placed under a disability to combat the effect of 
suspicious circumstances operating upon the miod of the Magistrate and infiuenang his judgui®*’* as m 
case of a proceeding taking its nse under s 190 8 N L. B llSss 10 Cr L J. 303 , 3 C. V. H.tn/alloict 

1 C. 77. N. 105 dissented from See Note 5 to s ISO 

3. ProTUtotu of thU section do not apply when trial U began.— A Magistrate took a person unde^ 
this section without any previous notice or summons, from among the audience or attendant witnesses m P' 
Court, and placed him in the dock (0 bt \mmid\aUly tried upon a charge which had already been comme » 
to be entertained against other prisoners and on which evidence had already been gtven. This section app 
to investigations prelim 
being proceeded with. 

and, moreover subjects . * ' “ 

pnsonw. 14 W. R. ao Sub-section (2) however now meets these objections 

*S»noR awa WMlmeitadVr ActtVllI of >m 
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4. CogsUanee of cate agalsit a witness. — A Magistrate taking cognizance of an offence against a 
witness m a case which is pending before him upon the facts disclosed by the evidence of another witness 
does so under s. 190 (c) and not under this section 1 C. W N 103 Where however a Magistrate has already 
taken cognizance of the offence on a complaint on a Police report and joias as a co-accused any person attend 
jng his Court who seems to him to be implicated in the case under tnal he acts under this section and not 
under s. 190 (c), 4 S. ti. R. 158 » 11 Cr Z<. J S99 See Note 2 above and see Note 5 at p 468 under s 190 

352. The place m which anj Cnminal Court is held for the purpose of inquiring into or 
Courts to be opca ^ny offence shall be deemed an open Court to which the public 

generally maj ha\e access so far as the same can conveniently contain them 
Provided that the presiding Judge or Magistrate may, if he thinks fit order at any stage 
•of any inquiry into or trial of any particular case that the public generally, or any particular 
person shall not hate access to or be or remain in the room or building used by the Court 

Notes.—! Transaction of pnhllo bailness at private residence of Magistrate —This course was 
condemned by the Calcutta High Court id Surendranath Bannerjx s case reported m 10 C. W N 1062 — 
Rules and Orders p 1 of April 1869 ^ 

2 Exelaslon ef any particular person or pnbtie generally —In 1883 A. V N 221 it was held that the 
Police-olhcer who investigated a case should not be admitted into the Court house at the time it is there being 
inquired into. t 

5. Bight of admission to the pablle— English Praetlee.— As a general rule all persons have a nght to 

" )f the proceedings 

leave the Court 
• • tbl> no power to 

prevent her being present Except in the above cases and incases under the IneestAtt 1908 

and the Oiddrtn Aet 1908. It does not appear that a Judge trying a criminal case has an) power fo exclude 
(he public m general and to hear a case \n tamera Halshut^s Lows of England Vat /A pp SS2-^3 
Arehbold p 217 See Seoti v SeoU (1913) A. C. 417, as to (he general nght of the public 

By Act SIO of the Louisiana Code il is enacted that m prosecutions for assault witli intent to ravish 
rape adultery offences against decency and defamation implying a charge of such offences no person shall be 
3 )resent hut the Magistrate Public Prosecutor accused and his counsel complainant certain officers of justice the 
witnesses and such persons not exceeding ten for each party as the complainant and the accused may desire to 
“have admitted. In making a report of any such tnal the reporter shall not give the details of the evidence or 
publish the names of the witnesses. See Notes 4-S to s. 393 as to examination of Pardanashin witnesses etc. 


CHAPTER XXV 

Of the Mode of Taking and Recording Evidence in Inquiries and Trials. 

353. Except as otherwise expressly provided all e\idence taken 
ta£n‘m*?wiS’5 under Chapters XVIII. XX, XXI XXII and XXIII shaU betaken 

presence o m (he presence of the accused or, when his personal attendance is dispensed 

with m presence of hts pleader 

Hotet.— 1 Chapter XVllI —Inquiry intocases tnable by the Court of Session or High Court Chapter 
XX.— Tnal of summons<ases by Magistrates. Chap(ert XXL— Trial of warranKases. Chapter XXH— Sum- 
mary trials. Chapter XXIII — Tnals before High Court and Courts of Session. 

1 JL Vhea evidenefi nay be taken lo tbteace «f accaietL— .Sre s. 205 as to power ot Magistrate to 
dispense with attendance of accused and see tbespeaaJ provisions mss. 116 and 145 In 1< Bom. L. R. 238 
iS Cr L. J 4fil( It w-as ArM that the High Court has the same power in a Sessions case as a ^fag 1 st^ate ba5 
unders.205. 2«-es. 42S (3) ior power of AppeUateCountotaLeevidencem absenceoi accused. Chap XLforthe 
examiavtion of witnesses on commission, s. 509 for evidence of a medical witness, s 510 for the evidence of 
chemical examiner and s. 512 when the accused has absconded or the offender Is not known. 

t. Taking cTideaee la the abte&ee ef aeevsed b OlegaL— Where the witnesses are not examined 
in the presence of the accused the conviction is bad 2K W P.H.C.K.4B But where a purdah bd) was 
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tchap. XXV> 

examined m a passage, sCTeened from the direct view of the Court, and her voice could be heard perfectly and 
the accused made no objection, it ivas A^/c/that this was \irttially a heanng of the evidence m the presence of 
the acaised, P. R. 1B87. 

3. Recording defence evidence In the abeenee of acensed Is Ulega! and the Illegality cansot be 

cured.— One of the accused after all the evidence for the prosecution had been recorded absconded fobs 
absence the witnesses named by him were examined and he was convicted along with the others , that the 
conviction was illegal and must be set aside even i[ no miscamage of justice has been occasioned 5 SsS 
clearly lays down that all evidence shall be taken in the presence of the accused and this includes both the 
evidence for the prosecution as well as for the defence. Such an illegality cannot be cured under s.S37,D»B* 
R. (1912), 4th Or. 152 14 Cp. L. J. 287. 

4. Pardanasbin witnesses.— The deposition of tlie gosha females should only be taken m cases where 
the ends oi yustice cannot otherwise be attained. When requisite, the Court must be adjourned to some p!^ 

where the gosha female can come and she must be examined behind a purdah m the presence of the acctisrf 

the Judge taking such precautions as he can to secure her identiO', Weir 11, 432. Generally a pardMUhn 
woman summoned as a witness has a right to be examined on commission and to be exempted from P®^^^ 
appearance in Court, 4 & 20; 12 A. 69, even though she herself is the complainant, Weir II, 659; lO P. R. 1*”* 
conlra S A. 92 and set Kotes to s 503 and Note 2 above. 

5 Pardanasbin accused— where acensed's presesee dispensed with, evidence may be recorded ia 
presence of acensed's pleader.— A Magistrate may dispense with the presence of the accused when 
respectable pardanashn woman and record the evidence m the presence of her pleader, 20 P. W, R. HO®- ® 
High Coim has power under the provisions of this section to dispense with the attendance of an accused 
during his trial before U mlhe Sessions on the ground of his ill health, 14 Bom. L.R.23S » IBon. 

Cr. t. J. 464. In 5 P. W. R. 1909 s 9 Cr. L. J. 138. It was htld that unless and until a Magistrate has good 
to believe that there is a strong likelihood of the diarge being proved, an accused, if she be really 
ivoman of good position, should not ordinarily be compelled to appear m person m the first instance , 45M> 

6. Witneises must be examined afresh— patting In evidence given In another trial will not ■****^^^* 
reqatrenents of this sectlotL—Where a Sessions Judge read over to the jury the evidence given by 
a former trial of other persons for the same offence, and after the witnesses had admitted the 
ot their depositions, allowed their aoss-examination, Ae conviction was set aside and a new trial ordered, 
consentof the prisoner under trial, or of bis pleader, will not cure this irregularity, forsuchacourseCa""® 
tlie look or manner of a witness, his hesitation. Ins doubts, his variation of language or hiS 
calmness or consideration It is the dead body ol evidence, without us spim whtch is supplied 
openly and orally by the ear and eye of those who receive it,3 B. L, R. Ap. Cr. 20 =»12 W. R. 35 
and 33; 1 B. Ik R. 0, Cr. 37, Where, however, this objectionable course was pursued at the special request o^ 
pleaders for the accused, the High Court m revision refused to interfere in 13 W. R. 40 on the ground t at ^ 
w as no prejudice to the accused It is irregular to import into a case evidence given in another case y 
reading over a deposition to a witness and asking him if it was correct, 1 Bar. B. R. 399. Where three 
charges were preterred at the same time and the pnsoner^ were convicted on the evidence recorded 
without hearing then defence m the other two cases, the proceedings were quashed, 1 W. R» 3®* 
to s 282 > 

Putting in evidence given in another trial will not satisfy the requirements of this section even 
the consent of the accused is obtained to sudi a course The pnnciple that a prisoner can consent to no 
which IS not authorized bylaw and a counsel cannot consent to a course winch the law does not an 
Section 537 does not apply to an infringement oi a statutory requirement but only to errors, omissions 
irregiitarilies of a technical nature 4 Lah. 376, * ^ 

7. Irregnlarlty— Evidence given at prevloos trial treated as examlnailon^ln-chlef.— At the 
a p&riy of Hmdtls for noting ih? Magistrate, instead of examining the witnesses for the prosecution, ca 
to be produced copies of the examination in chief of the same witnesses which had been recorded at a 
tnal of a party of Aiuhammadans who were opposed to the Hindus in the same not. These copies were 
out to the witnesses who were tlien cross-examined the prisoners, and no objection to this proce um 
taken on the prisoner’s behalf, and the accused were convicted Held, that, although the 
adopted by the Magistrate was irregular, the irregulanty was cured by the provisions ofs 537, andofs.1 
the Evtdenie Aet, as ii was not shouii ibai there had been any failure of Justice or that, the accused ha 
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teen substantially prejudiced and as the matters eliated in cross^xamination were sufficient to sustain the 
conMCtion 9 A 609 To satisf) the requirements of this section it is not eiiougii to read over the sworn 
statement of the complainant in the presence of the accused treating it as examination in-chief Such exami 
nation must actually take place m the presence of the accused Rstaolal 21 , 24 W R 14 

8 Practice— Evidence to be recorded legfbly —Difficulty having been frequently expenenced m 
reading the evidence of witnesses the attention of all criminal officers is called to the necessity of carefully 
uTittng such evidence in a legible manner Depositions should be untten on one side of the paper only a 
margin of one-fourth of the sheet being left blank. In the case of trials forwarded to the High Court in which 
from any cause the evidence has been indistinctly or iltegib} recorded copies oi such evidence should be 
submitted With the record of the case U'Uitns 116 Judges and Magistrates may use a typewriter instead of a 
pen but every sheet must be signed. Bombay Ga etU 1889 Part I p 1920 alsoNotes 4 to 6 unders. 355 

354 . In inquiries and trials (other than summary trials) under this 
e v^i d"e nVe ^*^si*de Code b} or before a Magistrate (other than a Presidency Magistrate) or 

Presidency towns Sessions Judge the evidence of the witnesses sliall be recorded in the 

following manner 

Note. — As to special prov isions for summary tnal sre ss. 260 261 and 3aa and as to the mode of 
recording evidence by Presidency Magistrates see s. 362. 

(I) In summons-cases tried before a Magistrate other than a 
Presidency Magistrate and m cases of the offences menboned m sub-section 
(1) of secbon 260 clauses (^) to (/«) both inclusive when tried by a Magis 
trale of the first or second class and in all proceedings under section 514 (if 
not in the course of a tnal), the Magistrate shall make a memorandum of 
the substance of the evidence of each witness as the examination of the 
witness proceeds 

(2) Such memorandum shall be written and signetl b> the Magistrate with his own hand 
and sliall form part of the record 

(3) If the Magistrate is prevented from making a memorandum as above required, 
he shall record the reason of hts inability to do so and shall cause such memorandum to be made in 
wnbng from his dictation m open Court and shall sign the same and such memorandum shall form 
part of the record 

Notes — S 514 deals with tlie procedure on forfeiture of bonds. 

1 What voold be a snfflclent memoraDdem — There is no particular form prescribed lor the 
memorandum. Out where the Judge tnereiy recorded of four witnesses to character two give the 
defendant i bad character one say he knows nothing and one gives him a good character //e/d that this 
w -IS not such a memorandum as was contemplated by this section Agra NIz iOlb /une, 1962 p 127 Nor 
will the provisions oi this section becomplied with by amerestatement that the tetfness deposes as the last " 
IB K C. R 91, 1864 W R. 18 The ^lagtstrates records in summary trials however brief must si ou the 
icce saiy ii gredicnts of the offence diarged 6C.579,18B 97and2lA 189 It is not necessary fora record of 
ev ide ce to be made in summary tnals even u here an appeal lies but s. 264 | rovIJes that the substance must 
be embovl ed in a judgment as well as the particulars specif ed in that section. Thi section merely j rescribes 
a brieter record m summons-cases and other cases which may be tried summarily when they are as a matter of 
fact tried regularly 3L.B R.3=K2Cr L J 379 Sections 283 and Saa must be read together if the Magistrate is 
iirabic at the commencement of the tnal to determine whetherihe proper sentence to be pavsetl si ould be an 
aj j^abble one or not he must m.ikc x memorandum of the substance of the evidence of each witness as his 
eviminatioi proceeds. Hut if he tan at this stage determine that the sentence will be many event non- 
xpivexlible he ncetl not record the evidence. H low ever he actually does so the notes of the evidence form 
pan of the record of the case and cannot t>e destre^ed I y him 48 C. 380 

• E«idrBn>rM»rdn) br r rMi 0 &»f* BB^.r ia/JT«rmaFI»mt It efiBot, aftb M m ts« Br«.»ror(lM 

Cc-J.ar. BdinliKltilc la t .!• b.f'r* Msewnt.. ..r*. tSef iLbi art. Siadn$ lontt Art V ef *ttt 9* laArr 

nr 1 rithS IXilttMitUn F»mt oM*M Mr*, n Vsdw v II ef UK (iwh rrid.iw. TKordnS aa<I,r d ((0 cf 

• n I* .dniM U. la say nbaKaBBl Ir tl b»for* ■ rr«*14.4 It b Ubn la lb. rrrMsrr ft tb« atm»«l if rtoo 


Record in summons 
cases and in trials of 
certain offences by 
fir«t and second class 
Mxgistrates. 
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i Hode of recDFdln^ evidence ia raaintenKBce CMC. — Evidence taken under Chapter XXXVl nust 
be taken as provided in this section 20 C. 831 Sft s 468 (6) also s. 170 (2) 

3. Trial of sammont cases —In summonsiases the reading over ol the recorded deposition u rot 
presaibed by law and its omission cannot therefore /er se be regarded as a defect fatal to a conviction W*-f 
II, 433 But where the evidence was illegally recorded in the form of a memorandum the conviction was set 
aside Velr II, 432 

4 Bobstance of evidence may be recorded in English — There is no direction m the Code as to the 
language in which a memorandum of the substance of the evidence is to be recorded consequently if a Native 
Subordinate Magistrate not authonaed to take down evidence In English records the memorandum of the 
substance of such evidence in that language there is no prohibition In law for such procedure andifitwasan 
irregularity such irregularity would not justify the reversal of the conviction 19 M 269 

5 Record should show that depositions are taken and attested la presence of accused —It is desirable 
that deposition of witnesses in criminat cases should be taken and attested in the presence of the accused ard 
that the Magistrate should add a few apt words to make It apparent that this has been done although there is 
no obligation to that effect imposed by the Code 10 A 174 

6 Fall record of evidence when witness sospected of perjary— When during the investigation of a 
case coming within provisions of s. 35S it appears to the Magistrate that a witness is giving false evidence 'o 
that cnminal proceedings against such witnessare likely to be necessary the Magistrate shall lOthatcase under 
s 358 take down the evidence of the particular witness at length in the manner prescribed in s. 356 or s 357 as 
the case may be .— Cr Dt^ p 22. 

7 Where witness recalled, re afBrmatlon not necessary —Where a witness is recalled, shcrtlj alter 
the dose of hts first deposition he need not to be re-affirmed Weir 11, 483. 


356,* (1) In all other trials before Courts of Session and Magistrates (other than 

Record in other Presidency Magistrates) and m all inquiries under Chapters XII and Xvl 

cases outside PreM the evidence of each witness shall be taken down m unting in the language 
dencytowns Magistrate or Sessions Judge or in his presence an 

hearing under his personal direction and superintendence, and shall be signed b) the Magistral® 
or Sessions Judge 

(2) When the evidence of such witness is given m English the Magistrate or Sessions 
Judge may take it down m that language with his own hand and unlesst 
Engh'sfi”^^ S"«n in ,g familiar with English or the language of the Court is Enghs a” 

authenticated translation of such evidence in the language of the Court s a 
form part of the record 


f (2-A) When the evidence of each witness is given in any other language not 
English than the language of the Court the Magistrate or Sessions Judge may take it down 
that language with his own hand or cause it to be taken down m that language in his presence an ^ 
hearing and under his personal direction and supenntendence and an authenticated translation o 
such evidence m the language of the Court or m English shall form part of the record 

(3) In cases in which the evidence is not taken down in writing by 
Magistrate or Sessions Judge he shall as the examination of each 
proceeds make a memorandum of the substance of what such witn 
deposes and such memorandum shall be wntten and signed by the ^ 
trate or Sessions Judge with his own hand and shall form part of the recor 
(,4j If the Magistrate or Sessions Judge is prevented front making a memorantlum a* 
above required he shall record the reason of his inability to make it 


Memorandum when 
evidence not taken 
down b> the hlagis 
trate or Judge himseli 


A) wu IfiMrted by A 
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Mote*.— L Nen«coapll&aee with the preTisieei at thb leetloa b • naterlU errer.-~The provisions ot 
clause(l)of this seaton are imperative and Its noiKninpIiance cannot be condoned f2C.SSL Subjection ( 3 ) 
applies only to cases in which the evidence recorded under the first subsection is not recorded in the Magis 
trate s ou n band, Where a Magistrate omitted to record the evidence mihe mode presenbed by this 

section held that it was a matenal error suffiaent to set aside the proceedings, 20 V E. 14 =« 11 B. L.K. 
ippx. T In 1890 JL W B 161, the absence o( a vernacular record of the endence was held to be iIlegaL 
In e\ ei> Sessions trial, no matter how often the case has been before the Court, the witnesses roust be examined 
de no-'o in the same manner as if the case was entirel) new and the witnesses had not been examined before 
1854 W R. 1 and 13. Note 1 to s. 36a 30 a 508 as to whether the procedure applicable to inqiunes 

under Chapter Xll IS that presenbed for summary mab 17 A. 1146 

3 Imparity in compIetJnf record vBI not aT*U where neensed b eonyleted on hb own plea.-^ 
WTiere the accirsed pleads guilty to the oSence <3iarged and the Court accepting the plea sentences the offender 
without any further record any subsequent irregulant> in the mode of making up the record cannot affect the 
propnet) of the CotiMCtion 2 C. L, R. 317 

3. Record of eyideaee. — Care must be taken that the Judge s notes are hfna fide what is intended 
notfe» of evidence taken from the mouths of witnesses and oilers recorded at the Dme they are bsued not 
abstracts made afterwards. The notes roust be legible complete and properly arranged and must attest the 
presence of the witness at the dme and mark every postponement and change of time or scene tn the trial of 
the case so that their ioaojWr diaraaer may be apparent— CV p.21 Votification uoders 5 $$ 
as to what the language of any pamcuUf Court is. 

4, Hedical vltoesib CTldcneo mut be taken at length, — The testimony of a medical witne^ 
espeaally in a case of murder, ought when he u present to be uken fuliy, and not supplemented b> reading 
over his testimony given elsewhere and recording an answer that the earlier testimony is true Ratanlal 792. 

5 Qse ef typewriter for writlsg Jedgment, etc..— Sessions Judges, Additional Sessions Judges and first 
dass Nfagistrates may use a typewriter, instead of a pen. for the purpose of recording judgments, deposmoos 
and memoranda of evidence but ev ety sheet of any judgment deposiuon or memorandum so recorded must be 
signed by the Sessions Judge AddiuonalSessions Judge or fint<Uss Magistrate recording it— Aira. 43.^ Sohi 
H CCr Ctr^ p 81 

6 Record of preliminary inquiry under a. 476 — 42 C. 240 under s. 476. 

357 * (U The Local Government maj direa* that m any district or part of a district 
La t reco d proceedings before any Court of Session or before any Magistrate or 

o e fwor ^lass of Magistrates the evidence of each witness shall in the cases referred 

to in section 3o6 be taken down by the Sessions Judge or Magistrate with 
his own hand and in his mother longue unless he is prevented by any sufSaent reason from taking- 
down the evidence of any witness in which case he shall record the reason of his inability to do so 
and “hall cau«e the evidence to be taken down in wntmg from his dictation in open Court 

{ 2 ) The evidence so taken down shall be signed by the Sessions Judge or Magistrate 
and shall form part of the record 

Provided that the Local Government may direct the Sessions Judge or ^Iaglstrate to take 
down the evidence in the English language or m the langpiage ot the Court although such 
language is not his mother tongue 

Metes.— L The authority ceaferred b leeaL— The auibonty con-erred upon an officer under thii 
■ force only so long as be remains in the distna in which it ba^ 

■ 4 Magisiiatc not being empowered under this section to record 

I oommined the accused for tnai held that the Magi$.rate a 
proceed ng was loegular but that there was nothing to show that the accused had been prejudiced and so ih* 
comm tmeot was good, Weir II, 431, the de ect beti^ cured by s. 537 

2 Special Magbtrato reqalredto ceafersi ta provbieu ef tha Code.— Sessions Judges and Deputy 
Co— m lone rs shall with all due courtesy imp ress upon speoal Magistra es that they must comp y with the 
• r« Mtur* «< tu<h K -t Ssliai. n Caz/Cr IWt. pwt 111 w 111 * 
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2. Mode of recording evidence ia iQulnteakBee CMC. — Evidence taken under Ch-ipter XKXVI must 

be taken as provided m this section, 20 C. 851. 488(6) alsos. 170(2) 

3. Trial of snnimotiS'Cases.— In summons<ases, the reading over of the recorded deposition u rot 

prescribed by law and its omission cannot therefore per ie be regarded as a defect fatal to a conviction, 

II, 433 But where the evidence was illegally recorded in the form of a memorandum, the conviction ivas set 
aside Weir II, 432 

4 Sebstance of evidence may be recorded la English.— There is no direction in the Code as to the 
language in which a memorandum of the substance of the evidence Is to be recorded consequently, if a Native 
Subordinate Magistrate, not authonzed to take down evidence in English records tlie memorandum of the 
substance of such evidence in that language, there is no prohibition In law for such procedure and if it was aa 
irregularity such irregularity would not justify the reversal of the conviction, 19 U 269. 

5 Record shonld show that depositions are taken and attested in presence of accased.— It is desirable 
that deposition of witnesses in mminat cases should be taken and attested in the presence ot the accused ard 
that the Magistrate should add a few apt words to make it apparent that this has been done, although there is 
no obligation to that eBect imposed by the Code, 10 A. 174 

6. Fall record ot evidence when witness tntpectcd of perjnry. — When, during the investigation of a 
case coming within provisions of s. 355, it appears to the Magistrate that a witness is giving false evidence so 
that criminal proceedings against such witness are likely to be necessary, the Magistrate shall, m that case under 
s 358 take down the evidence of the particular witness at length in the manner prescribed m s 856 or s 357 
the case may be.— OarfA Cr Utg , p 22. 

7. Where witness recalled, re*afQrroatlon not necessary.- Where a witness is recalled, shortly at er 
the close of his first deposition he need not to be re^Rinned, Weirll, 483. 


3S6.* (1) In all other trials before Courts of Session and Magistrates (other than 

Record in other Presidency Magistrates) and m all inquiries under Chapters XII and XvN i 

cases outside Pren the evidence of each witness shall be taken down m writing in the language 


dency towns. 


of the Court by the Magistrate or Sessions Judge, or in his presence 


and 


hearing under hts personal direction and superintendence, and shall be signed b) the Magistrate 
or Sessions Judge 

(2) When the evidence of such witness is given in English, the Magistrate or Sessions 
Judge may take it down in that language with his own hand, and unless 
Englisl^”^* g‘'en in ggcused is familiar with English, or the language of the Court is Englis , an 
authenticated translation of such evidence m the language of the Court s 
form part of the record 

T ‘ (2 A) When the evidence of each witness is given in any other language, not 
English, than the language of the Court, the Magistrate or Sessions Judge maj take it down i 
that language with his own hand, or cause it to be taken down in that language in his presence 
hearing and under his personal direction and supenntendence, and an authenticated translation o 
such evidence in the language of the Court or in English shall form part of the record " 

(3) In cases in which the evidence is not taken down in writing by tb 
Magistrate or Sessions Judge he shall, as the examination of each 
proceeds make a memorandum of the substance of what such witn 
deposes , and such memorandum shall be written and signed by the A 
trate or Sessions Judge with his own hand, and shall form part of the reco 

(4) If the Magistrate or Sessions judge is prevented from making a memorandum a* 
above required, he shall record the reason of his inabih^ to make it _____ 


Memorandum when 
evidence not taken 
down b\ the Magis 
trate or Judge himseli 


•fHcd bj Act XTlIlof tm I 
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Notei.— 1 KoD-cempliftaee with the proTUIou of this lectioa b « materiel error. — The provisioiiM ot 
clause (t) of this section are imperative and its noivcompliance cannot be condoned 42C.S81 Sub-section (3) 
applies only to cases in which the evidence recorded under the hist sub-section is not recorded in the Alagis 
trate s own hand tdtd Where a Magistrate omitted to record the evidence in the mode prescribed by this 
section Ae/d that it was a material error suffiaent to set aside the proceedings 20 W I<.R 

Appx. t In 1890 AWN 164, the absence 0! a vernacular record of the evidence was held to be illegal 
In e\eO Sessions trial no matter how often the case has been before tl e Court the witnesses must be examined 
dtnovo in the same manner as if the case was entirely new and the witnesses had not been examined before 
1M4 W R, 1 and 13. See Note 1 to & 360 See 808 as to whether the procedure applicable to inquiries 
under Chapter XI! IS that prescribed for summary mats 17A.L.J 114S 

2 Imgalarity in completing record vUt not avail where aeensed b convicted on hb own plea — 
Where the accused pleads guilty to the oflence chained and the Court accepting the plen sentences the offender 
without any further record any subsequent irregularity in the mode of making up the record cannot affect the 
propriety of the Conviaion 3 C. L. R. 317 

3. Record of evidence. — Care must be taken that the Judge s notes are itna fide what is intended %.e 
notes of evidence taken from the mouths of witnesses and orders recorded at the time they are issued not 
abstracts made afterwards. The notes must be legible complete and properly arranged and must attest the 
presence of the witness at the time and mark eveiy postponement and change of time or scene in the trial of 
the case so that their tona fide character may be apparent — Oudh Cr Dtg p 21 See Notification unders 558 
as to what the language of any particular Court is 

4. Uedleal wltnesat evidence matt be taken at length.— The testimony of a medical witness 
especially in a case of murder, ought when he is present, to be taken fuliy, and not supplemented by reading 
o\er his testimony given elsewhere and recording an answer that the earlier testimony is true Ratanlal 792 

3 Use «t typewriter for writing Jfldgment etc.— Sessions Judges Additional Sessions Judges and first 
class Alagistrates may use a typewriter instead of a pet for the purpose of recording judgments depositions 
and /nemoranda 0/ evidence buteiety sheet of any judgment deposition ormeaofandum so recorded must be 
signed by the Sessions Judge Additional Sessions Judge or firsKiass Magistrate recording iL— Aim 43-^ £c»t 
H C Cr Or p 81 

6 Record of preliminary Inquiry onder t. 476 —See 42 C- 210 under s. 476 

357. (I) The Local Government may direct-^ that in any district or part ol a distnct 
1 rd proceedings before an> Court of Session or before any Magistrate or 

ofefK^n«*° class of Magistrates the evidenceof each witness shall in the cases referred 

to in section 356 be taken dowm by the Sess ons Judge or Magistrate with 
his own hand and in his mother longue unless he is prevented by an> sufBaent reason from taking 
dow n the erndcnce of any witness m which case he shall record the reason of his inability to do so 
and •JiaJJ cause the evidence to be taken down xn writing from his d ctabon in epen Court 

(2) The evidence so taken down shall be signed by the Sessions Judge or Magistrate 
and shall form part of the record 

Pro\nded that the Local Government maj direct the Sessions Judge or Magistrate to take 
down the evidence m the English language or in the language of the Court although such 
language is not his mother tongue 

Notet.-'l. The aetherity conferred b local — The authority conferred upon an officer under thn 
sectio 1 IS personal to that ofBcer and remains in force onl) so long as he remains in the district m which it has 
been conferred 8M H C.R.Apps IX. iVTicn a Magistrate not being empowered under this section to record 
evidence in his ow n tund wnting did so and oominitted the acctised formal ArAf that the Magistrate « 

I rocecd ng was irregular but that there was nothing to show that the accused had been prejud ced and so tb<» 
com n tment w is good Weir II, 431, the defect being cured bj s. 537 

2 flpeelal XagbtraU reqalred to couform to provbloBi of tha Code.— Sessions Judges and Depu>} 
CoTWKsioners shall with all due courtesy impress uponspeoal Magistrates that they must comp’y with the 

*r<ru*Unc»c<fiu hh I fiealKn n Cavttf im Put III p. Ill* — — — — _ 
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requirements ofthelawmregardtorecordingevKlencemtheirown handisTiting It is not necessajj that they 
should take up case at all , but it is necessary that, if they do, they should conform to the provisions of s. Ss? of 
the Code, vtz , that they take down the evidence of witnesses with their ow n hands unless they be prevented by 
any sufficient reason from doing so, in uhtch case they ^ould record the reason, and cause the evidence to be 
taken down in writingfrom theirdictation m open Court.— Otfi/A Cr Z?«^,pp 2land22. 

3. Plea how recorded.— The language m which a pfei is conveyed to the Court by the interpreter, u 
the language in which it should be recorded, S C 816 


358. In case» of the kind mentioned in section 35i, the Magistrate 
tra?e'm" cases ^unde^ he thinks fit, take down the evidence of any witness in the manner 

section S55 provided m section 356, or, if within the local limits of the jurisdiction of such 

Magistrate the Local Government has made the order referred to in section 
357 m the inannei provided m the same section. 


Mode of recording 
evidence undersection 
356 or section 357 


359. CO Evidence taken under section 356 or section 357 shall not 
ordinarily be taken down m the form of question and answer, but m the form 
of a narrative 


(2) The Magistrate or Sessions Judge ma> m his discretion take down, or cause to 
be taken down, any particular question and answer 

Notes.— 1. In the form of & narrative. — The ordinary and proper and convenient way of recordirg 
evidence is to take it dow rt in the first person, exactly »i spoken by the witness, 8 B, L R. Appx. XXI = 16 W B.Sf 
Though It cannot always be taken down in the exact words of witness, Judges should, as far as possible, 
to the words actually used either in the question or in the answer It h not a compliance with the law to record 
a more or less accurate paraphrase of the evidence, 11 Bur. JU R. 8. 

2. Verbatim record of any partiealar qaeetloa and aoswer.— This is now left lo the discretion of the 
presiding Judge, if either side speaally request him to do so Under s. 165 of Ev^dtnee Ael, the Judge ha» 
also the right to ask any question at any time, but as questions by Court are frequently interpolated in the course 
of cross^xamination, such right should be exercised with disaetion. It is unfair to the accused to antiapato 
or break the thread of CTOS$*examination, 11 Bar. L. R.8. 

360. CO As the evidence of, each witness taken under section 356 or 
Pro«dure m regard seaion 357 is completed, it shall be read over to him in the presence of the 
to sudi evidence when .. and 

completed. accused, if in attendance, or of his pleader, if he appears by pieaaci. 

shall, if necessary, be corrected 

(2) If the witness denies the correctness of any part of the evidence when the same ts 
read over to him, the Magistrate or Sessions Judge may, instead of correcting the evidence, ma e 
a memorandum thereon of the objection made to it by the witness, and shall add such remarl^® as 
he thinks necessary 

(3) If the evidence is taken down in a language different from that in which it has been 
given and the witness does not understand the language in which it is taken down, the evidence so 
taken down shall be interpreted to him in the language in which it was given or m a lacguag® 
which he understands 

Notes. — 1 See s. 512 as to when evidence may be taken in absence of accused and also see ss. 4 aod 13 
of the India Cnminal Law Amendment Act XIV of 1908 * ^ 

2 Section Is raandatopy— deposition of eacb witness mast be read over to witness in presence o 
aecnsed. — Where a Sessions Judge refused to read over to the witness his deposition as it would involve a 
waste ol time and said ‘ the section seems to me directoiy and not obhgatory If the witness detects a iflu 
he can come back and say so This is the universal practice in Sessions Courts, my expenence extendins 
six such Courts Optima est Ugum irterpres consuetudo ” Held, that the custom indicated could not alter 
plain words ol the Act Tlie practice Is erroneous hnd sudi a departure from the terms of the Code might e ^ 
to considerable embarrassment and place a senonS impediment In the administration of justice for there ai 
cases in winch It has been held that for the purposes of a prosecution on the'ground of perjury depositions 
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irhidi the jiroecdure bid down In this section has not been sf^ilied cannot be froperly used {see Note t belon) 
96 C.9S51 tSH S08| IS C. W K 8i5 Cr LJ 111 In stnctly c-irrying out tlie provisions of 360 (|) I y the 
<bil> reading o\cr in open Court of the deposition of each witness, the Court does not by itself open focrjtlasm 
though that procedure should occupy considersbie time 48 C. 997 It is not sufficient compliance ulth the 
provisions of cL (1) of this section for a Magistrate nftcr the de|x>sition has been recorded to 1 and o\er 
the record to the witness to read It to himself 43 C, tVi A conviction based upon evidence not read over in the 
presence of the accused Is bad and wilt be set aside STelf 11,435 Hut the terms of the section are sufficiently 
complied with If the deposition of i witness Is read over to him In the presence of the i leader for one out of 
twenty ■sevxnacctised. A deposition so read over Is admissible agiinst the witness on his trial subsequently for 
giving false evidence 36 C. 803| 42 C> 210 

In63C. 159 It is nowMJthsl s. 360 of the Codefs mandatory The omission to reid over the deposition 
ol a witness to him in the presence of the accused if In aticndaiycc or of Ins pleider if he appears by a pleader 
IS an illegality vitiating the trial and s. 537 has no application ti C. ifol/oued 

Tlie reading over in the presence of the accused of the deposition to a witness dunng the exam 
ination of mother witness by tlie Court is not i compliance with the provisions of s. 360 and the trial is vitnted 

52 & 499 

It IS also held that under s. 360 evidence of eicli witness must be read over to him as soon as it i$ 
completed and before the examination of the nett witness is taken up. Reading over the deposition to the 
witnesses examined one after another noton the completion of the evidence of eadi witness but during the 
mid-day adjournment or after the close of Uie day is not a complnnce with the section and the trial is vitiated 

53 C. 129 , 30 C. W N 611 } 49 H 71 49 H, li. J 421 

In29C. V N 626 It is doubted whether wherethede|x>sitionisreadby the witness himseli anditjs 
explained by the Sessions Judge to the accused though not in tlie presence of the witness tt is a sufSclent 
compliance with the seetioa Where a mere readiogoverof the evidence by the witnesses cannot convey to 
theaccused what has been recorded as evidence given by the witnessed it is not i sufllcient compliance with the 
section,29 C V N 690 ^ 

Where the trial of the accused was commenced before the Assistant Sessions Judge and a brge number 
of witnesses were examined w ithout their depositions being read over to them. On a reference by the Sessions 
Judge to the High Court held that the commitment need not be quashed but that the case should be sent back 
to the Assistant Judge where the witnesses whose depositions were not reid over to them in the presence of the 
accused would be recalled and the provision of s 360 complied with 29 C, W N 69S 

Reading over the deposition of a witness m the presence of the pleader of the accused and not iii his 
Kiwnpresence although he is in attendance in Courtis not asufficient complnnce with s. 360 30 C W N 336 
Palna High Court 

The Patna High Court agrees m holding that the provisions of s 360 are mandatory their object is 
both to protect the witnesses and also to help the accused But where there is nothing to show that the 
depositions were not m fact read over to the deponents except an omission on the part of the Magistrate to 
^ppead a ctmhaie to that effect the High Court in revision wjjl not enoinre whether the depositions were 
as a fact read over or not, 4 Pat. 331 

In 4 Pat 439, it is now held by the Patna High Court that m every case in which the legality of a trial is 
challenged on the ground that the provisions of s. 360 are not compli^ with the real test is whether there 
has been prejudice to the accused by reason of such omission or whether the defect is cured by s. 637 

In 9 Pat 63, holds that if a deposition is read out by the witness and not read over to him as required 
by s. 360 such a deposition was nevertheless legal evidence and admissible as such. 

Hangoon High Court 

Where it was proved that the depositions had not been read over to the witnesses and further the 
accurai^ of the record was challenged and that there was evidence also that a relevant statement made by a 
-witness had been omitted from the record heldthas while the failure to read over the deposition to the 
witnesses would not of itself vitiate the trial on the facts established and under the arcumstances set out 
above the proceedings must be quashed and a re-tnal ordered 3 Rang 612 

2 A TheiectlonaetmaDdatoryinproceedlngsuideFt 107.— Seaion 360 does not apply to proceedings 
under s. 107 and it is not necessary to read over the depositions of witnesses to them in the presence ot the 
person called upon to furn sh secupty 62 C. 668 
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But as far as s JIO is concerned it is ^etd that s 360 Oi the Criminal Procedure Code applies to 
inquiries under s 110 and non compliance with the prosrtsiotM of that section would vitiate proceedings becaa^r 
by s 117 (2) the evidence in an enquiry under s llOmust be recorded as in a warrant case, * e, under s. SsS 
52 C. 470. See also 52 C. 632. 

Sec 360, sub^ec(l) of the Code applies to proceedings under Chapter XII of the Code, and the 
omission to comply with the terms of the section vitiates the final order, 52 C. 437. 

Bulm S2 C. 721a distinction wasmade between reading over the evidence to the witnesses them 
selves and reading over evidence in the presenceof the parties w their pleaders And it was Aeld, that uftder 
s 360 of the Code the evidence of the w itnesses taken in an enquiiy under s 14S must be read over to them and 
the omission to do so vitiates the whole proceedings Held also, that a party lu such an enquiry is not an 
accused within s 360 and that the evidence ofthe witnesses is not required to be read over in presence 
of the parties or their pleaders (32 0. 437 overrated to this extent ) 

3. Accused cannot take objectfon that witness did not understand langaage of deposition.— Yhe 
section relates to the examination of witnesses and does not appl) to the examination of the prisoners, 12 W L 
44 It IS intended for the protection of vi itnesses The fact that, at the tnal of an accused person, the evidence 
of the witnesses against him is recorded and read to them in a language not understood by them is no poimd 
for setting aside a conviction based upon such evidence, where the accused person understands the language m 
which such evidence is recorded and read, and where fte witnesses made no application to have the evadetsce 
so recorded and read interpreted to them 7 C. L. B. S93, contra see 6 V. E. 63, in which failure to attach a 
memorandum, that the deposition of a witness was read over to him in a language which he understood was 
held to be an error m law by which the accused was materially prefudiced. See also 4 B. !>. R. Appx. J ** P 
•B 13 inr, R. 1 at p. 7 as to the question whether such aninegulamy would vitiate a commitment. 1***^ 
where the deposition of a witness on which a charge of giving false evidence was made, had net been read over 
to him, he was acquitted, as it was held that the deposition ms inadmissible in evidence; 

4 Deposltlen net wad over to witneu— Objectloo raised by Jedgesoo mofo.— Ina trial before aSession* 
Judge while certain prosecution witnesses were under ooss-examination, their depositions before the com* 
initting Magistrate were tendered in evidence by the accused to contradict their statements. No ’ws 

raised by the Crown, but the Sessions Judge refused to adroit the depositions made before the Magistrate on tte 
general statement of a wKiAZ/e/* in Court that the practice lu Magistrates Court was not to read ®''**'^**^®*^^ 

to witnesses and refused the application ol ibe accused to examine the Magistrate as a witness in the 

Held that the Judge was wrong m refusing to admit the depositions and even if he had refused them rig X* 
should allow the prisoner to call the Alagistraie for examination, IS C. 121. 


5. FaDoretoread over deposition to Hitness makes U Inadmissible as evidence on charge of perj 
It was held in 6 C. 762, that failure to comply with the requirements of ss 182 and 183 of ActX 
proceeding is an informality which renders the depositions of an accused inadmissible in evidence ^ 
oX grvmg fai'se evidence based on such cfeposinoa Wiien (fte provWiwnyo/ft'hs'sectt'OiT ai’s* _ 

the deposition is inadmissible in evidence, and no other evidence c&ti be given to prove it or its ^"*®"**, Lek 
^cf 10/1872). 6ee also 28 M 308 , 12 C. W. N 845 « 8 Cr. L. J. 116 { 88 C. 933 at p. 959 { 42 a JW But M 
J IS of opinion that when the deposition is read over to the witness nnd he has admitted it to be 

signed the same, the deposition may be used against the witness w a charge of perjury, though it may 

used against the accused against whom if is given, 8 M L T. 117 *= 11 Cr. L. J, 482 5 21 fif L. J. 411 = 


326 » 12 Cr L. 3. 44. 

6 . While evidence Is being read over. Court not to taka up another witness — It is a very 
irregularity to proceed with the evidence of the next witness, when the evidence of the previous 

read over to the accused, Weir IJ, 433, unless the accused or bis pleader has had a full opportunity 0 ^ 

substantially what IS recorded as the examination proceeds II Bar. L. B. 8. It is a gross infraction 

provisions of this section to have the deposition of the witness read over to him by a clerk in the veran _ 

tlie Court house, though both the witness and clerk were 10 Mew of the accused and his advocate , an s 
deposition cannot Pe admitted in evidence, U B. B. tU12k * Cr* 123 = 13 Cr. L. 3. 869. See 83 C. 129. 

7. DeposlUoa ai recorded may be corrected— It is no doubt, very important that a a 
honestly desiring to correct an error in his evidence should not be deterred from his doing so, tq* the ^ 
crmunal charge, 10 C. 937. Itefore a deposition is closed, a witness should be given an opportunity ol e»P^^ 
mg and correcting any coniradictioRs which >t may contain , and tfie Statement which the witness finally de 
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to be the true on*— and that statcncnionh— must b-tal.efl to be thestMcmcftt which the witfiess intended to 
male RtlaBlalBI. Otherwi«e a m-tn who hai through cafele««ness made an Inaccunte orthroi gh partnlit) nn 
exaggerated statement wtil l^c drnen to slick to It and thus the ob;ect oi cross-examination uili be defeated 
IS W R. 67, If the Coun,ln$tcad of allowing the corrertlon to be made proceeds to make the memoranduni 
referred to in subset (S), such metoonndum must be Appended to the deposition nnd care should lie taken that 
the practice and the form pre«ail)etl b> law are etactl> adhered to IS W R. 17. In spite of the presumption 
raised b> s. 114 illnsL (r) of Mr /* tdfttrf /tft Ina mminslcasesthere the prosecution must prove every step of 
Its case It IS not proper or cx|»*»lieni to act on a presumption tint the requirements of the law have been com- 
plied with 9i 7S0|1SC.I» 

Interpretation of 361. ( I } Whcncicr nil) cvKiencc js Ruen m a bn^uage not under 
eMdenw t) acnise<l stocxl !i) tlu acntsct! and he is present in person it sinl! be interpreted to 
or his pleader Court m n bngtngc understood b> him 

(2> If he appears by pleader and the evidence is given m n bnguage other than the 
bnguage of the Court and not understood b> the pleader, it shall be interpreted to such pleader 
m that language 

(3) When documents are put m for the purpose of formal proof it shall be in the discre- 
tion of the Court to interpret as such thereof as appears necessary 

Kotc,— Thli uetlea r«Ut«s t« the oral etldcfiee of wltaesio.— As to documentiry evidence although 
a prisoner has right to have alter any part of any document used on his trial tnnslaied or interpreted to him jet 
where a document like a Government Carette or letter of the Secretary to Government is put In for the purpose 
of merel) giving formal proof of tint whicft is an incontestable fact as the commencement of hostilities on die 
frontier, it is not necessary to interpret it at length. It would be sufficient if Uie pnsoner was made to under 
stand what the document was and for what purpose it was used To interpret them at length would be merely 
wasting time 15 W, R. 75 In 71 W R. 50, the circumsunce tiiat the evidence of a Civil Surgeon given in 
English was not Interpreted to the accused was he/d to be of small mporunce, where it was understood by the 
prisoners counsel and all necessary questions were put to the witness See also 5 C. B75 As to when the 
services ol an interpreter ire required see 543 s 5 oi/he Oa/h Ael X of 1873 md 15 W R. 61 (71). 


Record of evidence 362, (1) In e\er> cas>e * ‘ tried by a Presidency Magistrate m which 
m Presidency Magis- an appeal lies, such Magistrate shall either take down the evidence of the 
trate s Courts. witnesses with his own hand or cause it to be taken down in wnting from 

his dictation in open Court All eviilcnce so taken down shall be signed b) the Migistnte nnd 
shall form part of the record 

(2) Evidence so taken down shall ordinarily be recorded in the form of a narrative, but 

the Magistrate may, m his disaetion take down or cause to be taken down an> particular question 
or answer j , 

f ' (2-A) In every case referred to m sub-section (I), the Magistrate shall make a memo- 
randum of the substance of the examination of the accused Such memorandum shall be signed 
by the Magistrate with his own hand and shall form part of the record 

(3) Sentences J unless they are sentences of inipnsonment ordered to run concur 
rently passed under section 35 on the same occasion shall for the purposes of this section, be 

• considered as one sentence 

§ “ (4) In cases other than those specified in sub-sea CO «t shall not be necessary for a 
Presidency Magistrate to record the evidence or frame a charge 

* Word. lniBTFrt.d eomnua men •ub.l tiil.d f<x (b« *«n]* In .vk • Pm drurr Mac ftrtte bnpMn a fla. aimd DC two 
tiDDdrwl ripoM or mprlMDDi.nt for ■ trrm rirMd nc * a moolb* br ActZTin of lail 
t Tbl. .ub-OMt on wa. |ni>«rtr<] kjr ti i 
t TbM. vordi WCTo addrd hs IHi 
i Bab-orct on (4) waaaddod b; Id XTIII of 1123 
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Hote —Referring to the amendment of this seaion, the Select Committee say— 

‘ We are inclined to agree \s «h those cntics who point out that the re-draft pproposed b> suhclans^ lO 
in sub-sec. { i ) of s. 38i does not get rid of the dtfhculty that a Magistrate has to make up his mind as to the 
sentence he will impose before he begins trying thecase. We do not see hOM this difficult can be got nd 
but ue think that the amendment proposed has the advantage of bringing die Janguageof this section into con- 
formity \\ ith the language of ss. 263 and 264, and we would, therefore, retain this sub clause 

fn order to meet difiiculties that have arisen, ue have introduced a sub-seaton laying down that PfWi 
dency Magistrates in cases subject to appeal, shall make a memorandum of the substance of the exanunattoit nf 
the accused, and we have introduced a new clause making a conseciuential amendment in subsec. (<) of 

The non-official members who constituted a majoriC) in the Committee, expressed their dissatisfaction 
with the distinctions drawn In the Code between Presidency Magistrates and other Magistrates and inparticit^t 
with regard to this clause would have liked to see Presidency Magistrates required, in warrant-cases at all event* 
to keep as full a reebrd as any other Magistrate But the Committee as a whole held that there was some fc^ 
in the contention put forward by numerous High Court Judges that no change should be made in the Ct™® 
affecting to any extent the speaal powers of Presidency Magistrates until a much fuller inquiry had been 
into the question of their status powers and procedure. We desire to take this opportumcy of placing on reft’™ 
our hope that it may be possible to appoint a small Committee to undertake this lavestigation.’ 

Motel —1. Section 35 deals with a sentence in cases of conv iction of several offences at one tnal 
s, 370 as to the particulars of a judgment of a Presidency Magisu-ate and s. 44l which empowers PresideilO 
Magistrates to supplement the teasous (qc thevr ordem, wheti vecoKis are called (oc by tiie High. Court under s. 
From the wording of this section it would appear to be necessary cither that the Magistrate shall make upP^ 
mind as to the sentence to be passed or likely from the nature of the case before him to be passed, before fhe 
case IS gone into or that having determined to pass such sentence he shall recall and reexamine the watnes#^* 
and record their evidence 

8 Scope of the seetion —The provisions of Chapter XXil (Summary Trials) do not apply 
before Presidency Magistrates A warrant-case must be tned by a presidency Afagistrate in the manner provid 
by Chapter XXI, subject only to the special provisions of this section as to the method of taking down m 
evidence, Ratanlal 539. A Presidency Magistrate is bound to record cv/dence only in cases coming under th 
section fce, in cases where he passes appealable sentences (s 411). He is not bound to record evidence m sW 
summonsose or warrantcase or cases iii which inquines have to be mvde as in summons or warrsal-cas^* 
except where he may impose an appealable sentence Thus m an inquiry for taking security for 
behaviour |s IIO) a Presidency Magistrate is not bound to record the evidence of witnesses, though it 
that he should keep some record of the statements made by witnesses, or that his judgment should 
what those statements are, so that the High Court as a Court of Revision may judge of the propnety 
legality of the order passed by him 33 C. iOS8, where 16 C. 799 is referred lo But see next Note 

2-A, Record of evidence when sentence of Imprisonment over biz months is Imposed nsdet 

where he imposes imprisonment exceeding six months for detaining the accused in a refomiatory, 26 Bom. x* 
1233 (10 Bom L R.2<ii referred t^) 

3. Section not applicable to cases referred onder a 110.— TIiis secuon does not apply to 

s 110 where it has become necessary to make a reference to the Appellate Court under s 12J (2) 83 C- ^ 
not refer to cases of this nature, it refers to cases which are held to be not applicable and in j 
reference ha*; to be made. Therefore the Presidency Magistrate lU cases where he makes a reference s ^ 
absolved from the duty ol recording evidence, but it is not necessary that he should provide the High 
the same matenaH as in a case from a Moftissil Magistritt^ 13 C< W. N. 813 = 10 Cr. L 3. 122 and ire i , 
30 A. 334 

4 . Record of avldence In non>appe«Uble oaiu not necessary (eoder the new seotlonX— There is n 
ubllgauon in law requiring a Presidency Magistrate to record evidence m cases other than those dealt with 
thlssectioa In non appealable cases it is left to the discretion of the Magistrate to do soornot, and 

Court could not Interfere with the exercise of such discretion 31 C. 953, but 10 Bom. L R. 201 =7 Cr I"* J 
where nis laid down that the Code does not mean that a Presidency Magistrate can act arbitrarily ahd 
nothing by wiy of evidence in cases In which he is not bound to take down evidence in the tnanoer preseno^ 
^ in the sectiorK In such cases ilie section merely gl\«s him a discretion to take down the evidence or fo • 
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and the discretion should be exercised judicial)) In a reisoiuble spirit, and not arhltrarll) There mi) be 
no necessit) to record an) evidence m ‘tnoming ctses.* But where a respcclnblc person Is charged withan 
offence refleame on his chancter and serious aBegations arc levelled against him, there ought to be some 
record of esidence to enable him in case of conviction to go to the High Court Now it is made quite clear 
b) subjection (4j diat in non-appeslible cases a Presidenc) Magistnte need not record the evidence or frame 
a charge. 

Even in a summary case a Magistrate is bound to record asummary of the accused s examination and 
an) statement in the course of that examination 

S Parties are eatltled to copies of aotti of deposition —Where a Presidency Magistrate refused to 
furnish copies of the notes of detxisition to a part) the High Court under 5 45 of tht Specific Relief Act 
ordered the records to be brought to the ifigh Court and kept with the Registrar and allowed liberty to the 
party to take copies 13 C. W. N, 770 

363, When a Sesatons Judge or Magistrate has recorded the evidence 
Remarks rppeamg witness he shall also record such remarks (if any) as he thinks jnatenal 

demeanour ot w iiness , , , , , , , 

respecting the demeanour oi such witm.’ss, whilst under examination 

Notes.— 1. UatU vholo evIdeBce Is Ukeo, It Is Bfitsfo to pronoooca opoa credibilltj of witnesses.— 
Although a Judge may note the demeanour of a witness, it l< generally unsafe to pronounce an opinion on the 
credibility ol a v\ itness until the whole of the evidence has been taken, Weir II, 433 

2 . Talee of Judge's remarks.— The object of this section » to give to the Appellate Court some aid in 
estimating the value of evidence recorded by another Cburt. In acaseof noting a witness m his deposition 
oefore a Magistrate omitted to mention the names of some of the accused The hfagistrate reiforded on the 
deposition of the w itness that, at the time it was being taken, he was in such a weak state, that the Magistrate 
vras unable to proceed with his examination and had only asked him two questions when the excessive 
weakness of the witness obliged him to stop. The attestation of the Magistrate, it was held, is prtma facts 
proof of that fact and may be hid before a jury, 12 W. R 81. Where a Sessions Judge of expenence has, jn 
the most emphatic manner stated that the demeanour of the eye*wftnesses was evasive that they inspired him 
with no confidence and that no man could be convicted on their testimony, the Appellate Court before accept 


be rejected, before the Court should interfere 87P.W,B 1914 e> 125 P. L. R. 1914 ss 15 Cr L.J.203. 3Vealso6F. 
B. 1898 , 22 Ib. Ca. 987 (Pul). 

364. (I) Whenever the accused is examined by any Magistrate, or by any Court other 
than a High Court established by Royal Charter^flhe whole of such 
cufed^howVwrded.**^ examination including every question put to him and every answer given bj 
him, shall t?e recorded m full, in the language in which he is e.xamined, or, if 
that IS not practicable, m the language of the Court or in English and such record shall be shown 
or read to him, or, if he does not understand the language m which it is written, shall be interpreted 
to him in a language which he understands, and he shall oe at Lberty to explain or add to his 
answers 

(2) When the whole is made conformable to what he declares is the truth, the record 
shall be signed by the accused and the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examination was taken m his presence and 
hearing, and that the record contains a full and true account of the statement made bj the 
accused 

(3) In cases in which the examinaDon of the accused is not recorded by the Magistrate 
or Judge himseU, he shall be bound, J as the examiiution proceeds, to make a memorandum thereof 
in the language of the Court or m Enghsh, if he is suffiaentl) acqu ainted with the latter bnguage, 

•Theword, ortb» Chi.f Court of tli» Paaj«b w«ro npeslcdhra^ lilt 

t Tbc word, or tbs Cb ef Court of Lovsr Uurnu wno rsfoulrd bf Act XI of litt 
tXhewords unisss h, 1, » Prtoidsncjr Mii^ntrite wers pm tted br Act XXXVlIof IS23 
51 
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and such memorandum shall be written and signed by the Magistrate or Judge with his own hand, 
and shall be annexed to the record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason oi such inability 

(4) Nothing m the section shall be deemM to apply to the examination of an accused 
person under s 263 “ or in the course o! a trial held by a Presidency Magistrate ’’ 

Notes —See s 164 for the mode of recording confessions and statements in the course of mvestigstioa, 
s 209 for examination of accused before committal , s. 25S for recording the plea of guilty m a warranl-case > 
s. 271 for recording the plea o! guilty in a Sessions trial , s 2S7 as to when the examination of an accused hasw 
be tendered in a Sessions trial , s 342 for power to examine the accused, and s 533 for the effect of noiKorapluK* 
with proMSionS of s 164 or this section 


APPUCATION OP SECTION. 

1. Scope of thU 8ectIen.~This sectionaod s. 164 should be read with 5 533 This section apphe* oaf? 
to inquiries and Inals It does notgovern iBWi/tf«/io«j,oiherwise8. l64wouldbe superfluous lOB-H-C-F 
188 The rules laid down in this section as to the mode of recording statements are, however, applicable alik* 
to confessions tahen before inquiry or trial under s 164 and to the examinaUon of the accused under s 342 1*** 
&. W M. 243. Before criminating a man upon his own statement under examination, it is necessary to see tfiat 
such statement was deliberately made and recorded , that after being recorded it has been shown or read to eh* 
accused and the examination has been attested by the signature of the Magistrate following a certificaic W f* 
given under his own hand, T W. R. <9, But this section does not limit the generality of s. 21 of 
Evtdtfiee ^ct and a confession is none the less admissible because in some instances, and to some 
statements w ere made in response to questions but there was no pressure or inducement, S7 C. 46T. 

2. fiectlon Inapplicable to statement of person not la position of aeetued —Where during an 
under s. 202, the Magistrate recorded a statement made by a person against whom the complaint was filed , «w 
thatthe statement cannot be regarded as having been recorded under this section and s. JW, ^****^*^ 
having been made when the deponent was not in the position of an accused person, S3 C. 108S. A depono^ 
on {solemn affirmation recorded by a Magistrate is admissible if he was not an accused person when 
statement was recorded, 222 B. L. B. 1919 ibIS Cr. L. 3. 257. 


a. Cpnltsslota duty leeutded by Uagtstraie to HmtWe States admitsiUe. — A ccmStssiun made to * 
Magistrate in a Native State is admissible in a mal in Bnusb India, li it is duly recorded as required by 
Code But u IS not entitled to the same weight as a confession recorded by a British Magistrate, 2 I**®*® 

9 Cr. L.3.297: 8P.R.1907; 12 &.S9S and Note 17 atp 36S 

I. Uaghtiate does not become interested by omitting to record statement.— Where a 
before whom an accused person is brought omits to record the statements made to him by the accused, he 
not thereby make himself a witness and so become disqualified from trying the case, 24 C. 499. 

S. Examtoatioa of accused Is for explaltdng evidence ngainst him.— The examiuatton of an accu:'^ 
person under this seebon is subject to the purpose relerred to in s. 342, vtz , *' to enable him to explaH’ 
circumstances appearing against him, ' and not to supplement the case for the prosecution against him to 
that he is guilty iVr KerHAN, J , 10 H. 299; 1 H. B.C. R. 199, 6 C. 99; II 242; 13 A. 34S; I®®- 

ISCr.li.J. 283. Notes 12, 13 and IS to s. 342. The procedure laid down m this section applies to ^ 

examination contemplated by s 342, 4 Bom. B B. 461; 1 Bar, B R, 320. Statement of accused m answer 
quesuons put by Court under s. 364 cannot be used against a co accused to convict him on the strength 
The expression "proving a confession” IS inapplicable to the procedure where a Judge asks questions aM 
accused gives explanations under a special section provided for the purpose 43 A, 333 (23 M. 131 dtssenied/f^^ 
8. mhenever the accused Is examined by any Magistrate, t e , either before the corntnennemc^^ 
die inquiry resulUDg in the commitment of the accused Of during that inquiry when the accused is question 
under ss 209 and 342,21 B. 493 at p. 498; but not before the case reaches the stage at which the examinstioo 
the accused is authorized, 2 C W. N. T02. 

7. Magistrate should retrain trom assamlag guilt ot prisoner when examining him.— A 
when examini ng the pris oner and asking him whether he pleads guilty or not should refrain from assummg^ 

•Tb»w, word* la '«trt inUUluUd fcy a«t XXXVH of IMJ for tke word* 'or»»cUon »« •96««ffcw> 

ioMti.d kr Art XVIII ol 1113 
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the pn«oner IS guilt) of the cnme wuh which he IS charged. The proper mode is totelltbe prisoner that he is 
chaffed with a certain offence and ask him if he his any eiplanalion to give of the charge, and whether he 
wishes to make any statement, Veir 11, tIS. The form ^ theiquestions is immatenal. even though it assumes 
thepnsoner’sgui1t,aB.H.C.R.S97. Nor Is it necessary for the Magistrate to state inthebody oftheexamina' 
tion, that the statement composed etrry put to the accased and /rery aHrt£»fr gi\en by him and that 

he had had hbertj to add to or explain his answers. Attestation at the foot of the examination is sufficient, 
TB.L.B.Kppx.LXn. 

8. Examlnatton and eerllBeate need net be In Hajlttrata*! hand.— There is nothing in the Code 
which necessitates a Magistrate to take down the examinatfon of the accused m his own hand. It fs enough 
that he appends a certificate that the examination is in conformity to this section, 20 W. R. 60; i B. 219; 
4900 A. W. M. 205 ; 21 B. 493 E\en the certificate need not be svntten by the Magistrate or Judge himself 
It is suffiaent if he signs it, 8 W. R. 63, But the memorandum mentioned In sub^ec 13) must be written and 
signed w ilh his ow n hand. 

BOTH QUEBTIONfi AND ANSWERS TO BE RECORDED. 

9. Every question pnt and every answer given to be recorded la fnlL— This is of very great 
importance, for a statement made in answer to a question put, may have a different meaning if considered with- 
out such quesooa The questions put should not be of the nature of a cross-examination, nor should they be 
put with the object of getting the accused to mcnmmate himself or others under tnal with him, 6 C. L. R, 431; 
1 K, H. C. R. 199 ; IS A. 343. Ordinarily, every question and every answ er must be recorded verbaiun, no matter 
whether relevant or irrelevant, 18 W. R. (Cr. 3; 2 B. H. C, B.S9S and S9S. 

' 10. Confeulon In narrative form admissible anUss aeanied pteJadhed.->The confession of an 
accused person was recorded m a simple narrative form instead of in the shape of question and answer as 
required by this section. There was nothing tnthediaracter of the confession, or in the circumstances of the cas*, 
to lead to the inference that the accused had been prejudiced, by ihe error , held, that the error did not affect the 
admissibility of the statement in evidence, 6 C, 616 ; also Ibid. ^ii{/ootnole) {tS,)miZ>h.'R.if 0 Ucwed mil C. 
8S9. There the Magistrate omitted to record In the vertiacuUr the quesuons put to the prisoner. They were Of 
auch a nature that it was perfectly immaterial to the sense and meaningof the pnsoner's statement whether 
they were recorded or not It was Ar/(f, that the pnsoner was not prejudiced m any way by the omission. The 
mere absence of questions in a pnsoner's statement does not make it inadmissible, 12 0. L. R. 420. See also 
3;i. 233; 1892 A. V.N.60 

LANQUAGE OP RECORD. 

11. Object of recording statement of aeessed la Us language.— “ The law requires that ordinaniy 
-such a statement, y.r, the examination of the accused, should be recorded in the language of the person 
making it, the object being to represent the very words and expressions used so as to ensure accuracy and 
prevent misrepresentation or misconstruction of what was said. If such a record is not practicable, the law 
directs that the statement shall be recorded m the language of the Court or m English , if, however, as in this 
oase a second translation be made, and the statement be recorded as so understood, the accuracy which the law 
contemplates IS made more remote,” 21 C. 642 at p. 680, ISA. 343. If an interpreter is employed, the examina- 
tion should be recorded m the language in which it is communicated to the Court by the interpreter, 3 C. 826. 

12. Statement takes down la language other than that In which It was made.— When answers are 

made by an accused person m one language and written down id another, the provisions of this section would 
not be complied with unless it is shown that it was impracticable to write them in the language in which they 
were spoken. If the answers were not taken down in accordance with the provisions of this section, it is 
doubtful whether the defect could be cured by s 633, IS C. 893 tP.B ) , 10 0. C. 112 6 Cr. Z<. J. 9L Where a Bhil 

■accused,Tiaving been examined by n Magistrate in the /AiroMi language and the accused's answers having been 
given in Maraihi with a large spnnkling of Bh*l terms the Magistrate recorded the accused s statement m 
English , held, that the pioceduie was inegular, and that the statement should have been recorded in hljralht, 
Ratan]al6S3. See% 533 and 21 B. 495, 10 0. C. It3>=6 Cr.U3. 94; but see emlrail 

IS. Where Impraetlcahle, statement need not be recorded In aeeised’a evnlangiage.— The confession 
of an accused petion made in Bengali, the language m which accused was examined, was recorded in English. 
The committing Magistrate, in his evidence in Court, said that be could not wnte Bengali well, and that there 
was no Mohumr with him at the time when the confession was recorded. Held dislin^utshtng 17 C. 862 
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tiie provisions of this section were sufficient!) complied tvitb, 22 C. 817. Sit aLa 21 B. 498 at p SOD; 
11 C. 539 and 1891 A. W. N. 89 ; 1692 A. W. H. 60. Where a confession given in Hindustani uas taken before 
a Sub-Divisional Magistrate, and iias recorded by the Court officer in Bengali, that being the bnguageoftie 
Court and where it appeared that the Magistrate himself was a Muhammadan, and ft was contended that he must 
be taken to have been able to record the confession in the language m which it was given, there being co 
evidence to the contrary , Md, in the absence of such evidence, the Court should presume that the proceedings 
of the Sub-divisional Magistrate were conducted in accordance with law, and that in the absence of an) thing to 
show that It was practicable for the officers of his Court to record the statement m C^rdu, it could fairly be heH 
that the Sub- Divisional Magistrate found that it was impracticable, and adopted the alternative allowed by Ian of 
having the confession recorded in the Court language In this case the confession was recen ed, but the record of 
the Magistrate was treated as a vtere uietnorandum, 18 C. 849, where 17 C. 882 is doubted See also 21 8.435* 
There a Presidency Magistrate examined the accused under ss. 209 and 3-(2. The accused was examined m 
i)/araMi, but the questions and answers were recorded in English. The Magistrate deposed at the tnal ihatit 
was the inv anable practice in his Court to lake down depositions in English and that he could not himseU hav« 
accurately recorded the prisoner's statement in Murathi In 10 0. C. 112 = 6 Cr. L. J. 94 an English record was 
held inadmissible in the absence of proof that It was impracticable to record the statements in the language 

they were made and no presumption under s. 80 of Me could be made in favour of such 

a record Set also 23 B. 221, where 17 C. 862 is dissented and 21 B. 495 \‘i followed 

Burden of proof as to impracUcabiltty — In 17 C. 862 It was held that it would be for the prosecutioa 
to establish the impracticability See also ISC. 683. In 18 C. 594 it was, hou ever, Aei/ that in the absence o' 
any evidence the regularity of proceedings must be presumed. 

14, Englbh record held good, when aecosed not prejadlced.— A Magistrate fully conversant with Uris 
and English languages, and able to vmte fluently in both, took down a confession in English, The 

was subsequently examined and testified that the English record was m his handwriting, and thatw 3 St 8 e 
confession actually made by the accused, and was recorded in English because he was in the habit of ^ 
his civil and criminal work m English (,not that it was impracticable as the section contemplates). There 
no vernacular record of confession The Magistrate swore ihat the confession was taken down senteoce ) 
sentence, and was interpreted by himselt to the accused who admitted its correctness Hetd^ that the delects lo 
the manner or recording confessions had not injured the accused in his defence on the merits, and could taerfr 
fore, be cured bys 533 7 P. R. 1899. 

15. Yfhere the English and Ternacnlar records differ, the latter to he relied on.— Where an 
a ^/fl«i/«ri,\sas examined before a Magistrate through an interpreter who obtained his answer m 

and they were umien in that language, and the interpreter translated them lOto Bengali a**** ^ 

were recorded by the Magistrate in English and the statement lO English and that m . 
differ, held that the statement recorded in Pfampurt must be taken to be the record in the case. Ha 
Manipuri statement not been made, the Magistrate by recording statement in English would not have 
with the spirit and intention of ;this section, though the record in English might not have necessarily 
inadmissible in evidence, 21 C. 642. 


RECORD MUST BE SIGNED. 

16. Direction as to accused s signature.— The direction that " the accused person shall sign etc. 
pira. 4, s 346, Act X of 1872, was held not to be satisfied by the following supscription — 

“ Signature ai A B (the accused), the hand writing eA C D ‘ 

Where the conviction of a person was substaniially based upon a comession thus subsen bed,* 

Court reversed It and that the Sessions Judge was bound to prevent such a confession being 
evidence, IIB. H. C. R. 44. A confession not signed by tlie accused is inadmissible in evidence until the del 
IS cured in manner provided by s 533, 1883 A. W. N 243. 

17. Accused! signature should be taken m Haglstrate's presence — To take the signature of the 

accused in an adjoining room before a clerk and not m the immediate presence of a Magistrate is rota P®P; 
compliance with s 364 The signature of the accused should be taken in the immediate presence and under 
control of the Magistrate himself, Ratanfal 687. ‘ 
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18. Hark et aecaied askble to iljn Is stifndeBt.*>-When an accused person cannot sign Iih name, his 
mark Is suffiaent for the requirement ol this section^ that the stitement must be signed by the accused, 
Velr II, 187. See the General Qausex /tel X ol 1697, s. 3 (62). 

19. Befaial by aeenied to reeord —An accused uho refuses to sign i statement made at his trial 
in answer to questions put by the Court docs not commit an oflence punishable under s 180 I P C, 4 B. 18. 
The procedure Indicated by suMec ( 2 ) inwh ei the Magistrate offenng the record for the accused s signature, 
but It docs not empower the Magistrate to require his signature It Is only when a person refuses to sign 
a statement whidi a public servant is legnlly empowered to require him to sign that he renders himseUIiable to 
punishment, 8 L. B. R. 199 a 4 Cr. L. d. 209. But see IS A. L. J, 391, wherein 41 B. IS is distinguished and 
not followed • 

20. When thsnbdmprettlen net ittfllcleat tlgaatare.— A thumb-impressIon in the case of a person who 
can wnte, is not a signuture within the meaning of s. 3 (52) of the General Oauses Act under which a mark Is to 
be considered a signature only in the case of a person unable to wnte his name Held therefore, the 

of a person who can wnte, attached to a confession, did not s.atisfy the requirements of s. 161, 32 0. 950. 
5eralso28B. 221. 

21. Proof of aeeii«ed*t nark or ilgoatare.— If the signature or mark of the accused is not taken to his 
confession ostensibly recorded under this section, the Magistrate who took down the confession may be 
examined as to the circumstances under which the confession was recorded, 1899 A. W, K, 161, 

22 Effect of abieace of aeeaied * ilgnatare — Where ^ record of confession does not bear the mark 
or signature ol an accused li is Inadmissible m evidence But parol evidence of the confession ma> be given 
and confession when proved )$ evidence against the accused under s 533 39 B 221 

23. Vfhen objeetloa as to absence of aecateda aignature is waived— Where the signature of the 
accused was not taken by the committing >lagtstrate, and noobjection was raised before the Sessions Court by 
his pleader on the ground of the irregularity of the Magistrate and of hi$ being prejudiced thereb) , held that 
under all the circumstances, the accused w as not prejudiced, and that there was no suflicient ground for revers 
mg the judgment 11 B H. C. R. 237. 

24 Attestatloa aaneccisary when eoafessfon i» made la tbe Ceark— The attestation required by 
this section is unnecessary when a confession ts made in the Court to the officer trying the case at the time of 
trial, 8 C.7S6, A distinction is thus drawn between the examination of the accused and the admission of his< 
guilt 

CERTIFICATE OF MEMORANDUM. 

29 Mg parliflolar ferin for eertlflcate.— This section unlikes 164 does not presaibe any particular 
form of certificate Where the certificate and attestation are wanting to a statement, the Appellate Court is not 
competent to direct the same to be supplied and then to receive the statement as evidence. But their absence 
is not necessarily fatal 7 B H.C. R 90 at p 53 Where, however no attempt Is made to conform to the 
provisions of this section or of & 164 read wiih this section, which are imperative, s. 533 will not render a 
confession admissible 9 U. 224 at p 240 , 3 C. W. N 702 

EFFECT OF NON-COMPLIANCE WITH FORMALITIES 

26, Omisilouto certify confession Is not an error unless the aecnied U prejndieed.— Omission to 
certify the confession in the manner provided in this section or to record the whole of the questions put to the 
accused when the accused has not been prejudiced by the omission, is not such a material error as will justify 
the High Court in setting aside the conviction Vetr II, 439 Confession does not become inadmissible 
because the memorandum is not written in the exact form presenbed 3 A. 338. 

27. By what evidence defect in certificate or netaorandnm can be csred?— A defect in the 
snemorandum or certificate to be attached to the examination of the accused person by a Magistrate cannot be 
<ured by the examination of a witness to prove tbe band-wnting ol the Magistrate. The proper course is to 
examine either the Magistrate or some otherperson who was present when the statement was made 8 C. P.Cr. 6; 
22 H 15 1 23 B 221 } 2 P. R. 1909 a 9 Cr. L J 297. It wouldalso be necessary to show that no inducement had 
■been held out to the accused by threat or promise or otherwise, 1 B. 919. In 3 C. W. N, 387 the High Court, in a 
<ase where the examination was not signed by the Magistrate who recorded it, directed the Sessions Judge 
before whom the case had been tried to examine the Magistrate and take the evndence that the accused had duly 
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made the sfalement recorded. Again where the statcrowits made to a Magistrate on two successive daj-s and 
didy recorded by him under this section were objected to on the ground that the certificate required b> fiwj 
section appeared only on the first pages of the record of his examination, while the record of hJs examinafionoa 
the first day alone extended over tv'o pages and that of the set^nd day was entirely wntten on the second p^ge, 
held, that the defect was cured by the evidence of the recording Magistrate who had been examined as wittKst 
at the trial, 8 C, W. N. 22. See also 222 P. U B. 19f« •= 18 Cr. U 3, 25T. 


2S. IfeB-compIIance with letter of law may restilt ta diminishing Taloe of coBfessJon.—Magisiratss 
should in all cases be careful to observe all the provisions of ss. 16-1 and 364, Jor although \-anous defects can 
be cured, the value of the confei,<uoiis may sometimes he very much diminished by non<omphance with the 
strict letter of the law /irr RoberTsov, J , 7 P. R. 1899. * 

28-A, ftisuow /ir/d by the Calcutta High Court that omission to comply with requirements of 
may vitiate a trial The provisions of s 364 are mandatory Where the examination of the accused diinn|t^ 
trial in the Sessions Court was not recorded, conviction and sentences were set aside and the case was directed 
to be beard according to law 29 C. W. N. 939 ; 82 C. 148; 52 C. 409. 

In a Lahore case it was Ae/dthat the Omission to record his reasons under s. 256 did not render the 
trial illegal as s 256 was not mandatory Further Ae/d that the recording of statements of two accused persons 
collectively, instead of separately, is an jllegahiy which vitiates the proceedings 0 Lah. 554. 


29. Statement fnadmuslble If formality sof obserred..- Where the examination of the accused is cot 
recorded in conformity to the directions of this section, and when there is no certificate referred to in sob-t«. 
(2) attached toir, Ae/dthat the Judge rightly refected it, and did not allow it to go to the assessor* or act cn it 
himself, 12 W. R. 41 The law requires attestatrou by the signature of the Magistrate and Is not satisfied by 
afSxiwg of an nweadable ini\ia\ to what purports to be the statcrnent of the ateaserS, W.K • 

But a certificate which contains the words, ‘taken by me,' but In which the Magistrate omitted to record 
prisoner's statement wxa taken m his hearing, was treated as substantially a compliance with this secuon, v» 
988.«SCL.It.m 


30. Is oral eWdeflce admissible to lapplomentinformalrecord?— Under the Code of 1872 theSiiibh^f 

Tt ..I . . ... ^ibleand no 

4, 219)10 9^0. 

4 t« lurt m W. 

B. 29 sent the case back for the examination of the Magistrate to remedy the defect. See also 3 JL 838 and H 
K.G.R.23T. Now under the tetttis of s 533, ora) evidence tliat the accused duly made the statement rw 
may be given and it provides that notwithstanding anything contained in s 91 of Me £vuienee ® , 

oient shall be admitted if the error has not Injured the accused as to his defence on the merits, and s. 533 *PP 
to all cases, m which the directions of the law have not been fully <»mphed with, 23 B. 921; 38 0,549. But 
does not apply where no record whateier has been made of such a confession and therefore a confession 
be proved merely by oral evidence, 33 A. 280, fR87C487 ft was laid down thatss 164,244 and 364 of the 
are not exhaustive and do not hnul the gcr’erahty p/s. 2J 0/ thf S^tdence Act as 10 relevancy of adnus^t 
See Notes to s 533 and Note 7 to s 164 at p 303 

31. Confession to Uaglstrata most be recorded to be — The confession by an 

person made Vo a Magistrate holding an mduiiy a roatVeir requited by law to be reduced to the 
document wnhm the meaning of s. 91 of the Evidence /ttt, and no evidence can be giv en to the terms o 
a confession except the record, if any, made under s. 36a S S33 deals only with errors in the record a" 
not apply where no record whatever has been made of such a confession, 35 A, SSO. 


36S, Every High Court established by Royal Charter, * f 1^ § shall, from ^ 
.... , timo, by general rules, prej»cnbethe manner m which evidence shall be ta 

in Hi^^Cour^'^' down in cases coming before the Court, |j "and the evidence shall be ta 

down in accordance with such rule.” _■ — • 


‘The^orda »h» Chief Court ot It* Pvnj»b' i»«»T»i>*»ledby Act XTllI eJ 1*** j “ 

fThe^ort Hid* iwj PniJtwd by iUb tiower SuMn* Court* AetTI of ISO# ‘ 

t Thtvord* '#04 th* Chl«t C^ur|ort.o«r*r Barm* " «mr*p«a1ed fcx Art XI of '»!*• 

I TbeVerd •hall' w»* •uUtitutrd (or mss tor Act XI III o/ >*21 d.nMor 

1. The#* word* In ■ • — - w*r» (uf>#llial*S for th* word* ' and th*.rue^e* «» Mcb Ceuif ahall takriJovn lb*#’’' 

lb* •ub*UBce ibeeeot In tecotiinre mUh |b* suUa ( f anrlao tmacnbcd hr fSttf 
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CHAPTER XXVI 

Of the Judgment 

Nete.--XppelUte Jsd^ent matt conform to rales coatatned In Chapter XXTt —'Appellate Courts 
Continually overlook that s <24 prescnbes that rules In Chapter XXVI sXill apply to judgments of Appellate 
Courts, 37 C. 194 j 14 C. 77 N 23. The rules contained In this Chapter shall apply, so far as may be 
practicable to the judgment of any Appelhte Court other than a High Court s 424 

366» (1) The judgment in every trial m any Cnmtnal Court t)l 
jud^ent ^ delivering original junsdiction shall he pronounced, or the substance of such judgment 
shall be explained — 

rv** (o) in open Court ether immediatel) after the termination of the tnal or at some subse- 
quent Dme of which notice shall be given to the parties or their pleaders, and 

(1) m the language of the Court, or in some other bnguage which the accused or his 
pleader understands 

Provided that the whole judgment shall be read out bj the presiding Judge, if he is 
requested so to do either by the prosecution or the defence 

(2) The accused shall, if in custody, be brought up, or, if not in custody, be required by 
the Court to attend, to hear judgment delivered, except where hts personal attendance during the 
tnal has been dispensed with and the sentence is one of fine only, or he is acquitted, in either of 
which cases it may be delivered m the presence of his pleader 

(3) No judgment delivered by any Cnmtnal Court shall be deemed to be invalid by 
reason only of the absence of any party or hts pleader on the day or from the place notified fof th® 
ddivery thereof, or of any omission to serve or delect m serving, on the parties or their pleaders, of 
any of them, the notice of such day and place 

(4) Nothing in this section shall be construed to limit m any way the extent of the 
provisions of section 537 

367< (1) Every such judgment shall, except as otherwise expressly 
provided by this Code be written by the presiding officer of the Court * ' or 
from the dictation of such presiding officer ’ m the language o! the Court, 
or in English , and shall contain the point or points for determaUon, 
the deasion thereon and the reasons for the deasion , and shall be dated and 
signed by the presiding offices in open Const at the time of piononntsng it “ and where vt it not 
wntten by the presiding officer with his own hand, every page of such judgment shall be signed by 
him ’ 

(2) It shall speafy the oSence (il any) of which, and the section of the Indian Penal 
Code or other law under which the accuUd is convicted and the punishment to winch he is 
sentenced 

(3) When the conviction is under the Indian Penal Code, and it is doubtful under 

■' which of two sections, or under which of ta o parts of the same sectiiJn, of that 

Judgment m alter the offence falls, the Court shall distinctly express the same, and pass 

native. ... ^ ^ 

judgment m the alternative 

(4) If It be a judgment of acquittal, it khall state the offence of which the accused is 
acquitted and direct that he be set at bberty 

•Th«*word»la ' w«r« Inemed tir Act XVltlof 19*3 

t TheM wonis in “——"wert added 


Language of jodg 
ment 

Contents of judg 
ment. 
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(5) If the accused is convicted for an offence punishable with death, and the Court 
sentences him to any punishment other than death, the Court shall, m its judgment, state the 
reason why sentence of death was not passed* 

Provided that, in tnalsbyjur>, the Court need not write a judgment, buttheCourtof 
Sessions shall record the heads of the charge to the jury 

* (6) For the purposes of this section, an order under sections 118 or 123, sul> 
sec (3) shall be deemed to bg a judgment 

Note.— Referring to the amendment of this section, the SeL Com. say — 

“ We do not see any necessity to limit the privilege of dictaung judgments in the manner provided 
by the Bill and w e have, therefore, re^lrafted this clause IVe think It desirable to lay down that orders under 
ss. lie and 123 (3) should be deemed to be judgments for the purposes of the sectioa" 

APPLICATION OP SECTIONS. 

1. Section apply only to Jadgments of conviction or Acqnlttal on a trlaL— The term 
nowhere defined m the Code In thewordsofTREVEMAM J inSlC.121atp 127 it mean.? the expression oli* 
opinion of the Judge or Magistrate arrived at after doe consideration of the evidence and of the arguments. But 
the terms of s 367 show that the uord as used In tills Chapter means a Judgment of conviction or of acquittal, 
and not an order of discharge or the dismissal of a complaint, 28 C. 632} 29 0, 726; 29 M. 126 fF.B ), 

Quart Whether the final order of acquittal on a petitiori of composition U a ‘ judgment ’ under this section* 
29P.R.1914*.16Cr.t J ai(F.B) -» •* - » - 

not a judgment 5 N t R. 76 *9 c* i ' * t • * f ' ’ . : 

1661 Code held not to apply to 

gation of offences, RatnUl 61. [e has been said that at common law in strictness a coflwctiofl consists of 
verdict, judgment and sentence See Archbotd p 214 

2. Sections do not apply to loqolries tg , Chap. XII.— Having regard to the language of s. 366 w6ich 
deals with ‘ the judgment in every trial ' and the reference m ss 366 and 337 to the accused to 
conviction it may be questioned whether this section applies to orders made jn ingutnes {eg, under Chap Vll 
orXnjas distinguished ItQra trials 27 M. Sldj 37 C.9i. But now under the new subjection (6) orders uno« 
sections llO and 123 shall be deemed to be judgments. And also see 49 C. 167, 

3. Sections do not apply to Baoetfon proceedings —In 6 Pom. L. R. 897, it was held this section does 
not apply to sanction proceedings under s 195 and that it relates only t6 judgments in trials, * e, such judgments 
as are referred to in s 366 ft may be held that this section does not apply to proceedings under s. 476 wbi 
substituted for the old sanction proceedings under section 195 

4 Sections do not Apply to cases of discharge and dismissal of complaint— Discharge and dismiss^ 
orders are specially provided for in ss 253, 207 and 203 The Legislature does not render the writing 
reasons necessary when an aceused person is discharged under s 253, after the whole of the pro'eration 
evidence had been heard. But it is desirable that the hlagistrate should record hts reasons for diswarg® 
though It IS not compulsory, 9 Bern. L, R- 230 = 5 Cr. L. J. 233. See 29 C. 726 as to whether a” ® 
discharge amounts to a judgment withio the meaning <rf this seetton, and the observation? of 

29 M. 126 (F B ) and also 1 K. I* R, i8. In 31 M 543 it was held that an order of discharge is not a judgnien 
In 29 P. R. 1914 it was doubted whether an order made on a composition was a judgment 

5 Sections apply to appellate judgroeots.— .Sir^ s, 424 and 37 C. 194 noted at the head of this Chap'®'' 
and Notes 29—33 below 

6. Sections do not apply when appeal ssmiaarUy dismissed.— s 42| and ffote 29 helow A 

dismissal of an appeal or an application fordefault of appearance of party is not a judgment, 8 N. L R. ^ 
9 Cr. L. J. 533 , 10 C. L. J. 89 10 Cr. L. J. 287. 

11.— DELIYERY OF JUDGMENT. I £ 

7. Jodgments to he delivered Jn open Court. — Every judgment must be delivered in open Couit 

21 C 'Tu - r - t. ^ ^ Judge after writing his judgwen , 

* judgment is not to be consider^ 
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41S a judgment, but merely as an opinion, IS W. R, (Clt.) S09; 11 A. L J. 745 ca 1| Cr. L. J. 562. Rut where a 
Magistrate conducted and closed the trial in the established Courthouse, but could not by reasons of xllntsi 
pronounce judgment, which he did at his private residence, held, that the proceedings being exceptional, need 
not be quashed as illegal, as no prejudice to the accused was made out, 1 A^a H. C. R. 17. Similarly, in 1 Boro. 
L. B. 117, where the Magistrate had died after passing sentence, but had left no written judgment, the High Court 


■ , . 1 i'.* 11 

7>A. Vhen Jad^ent ihoald not be dated and alined.— Section 367 requires the dating and signing of the 
judgment to be in open Court at the time of its pronouncement, S L. W. 476 = (1918) M. V. N. 372. 

6. Jadgment ihoald not be delivered la the absence of aeeaied.— Accused was charged wiUi abetment 
-of cheating in assisting another person to obtain Rs S from compiamanL He absconded after all the evidence 
had been taken, was convicted and sentenced in his absence But the Magistrate re-pronounced judgment 
•on his being re-arrested and brought before hitiL Held, that judgmentshould not be pronounced in the absence 
of the accused, Batanlil 323. But s 366 (2) contemplates the absence of accused up to the stage of 
judgment or even after that stage when the judgment is one of acquittal or of fine only, 6 8 L.R. 206 ssli Cr. 
Ii.J.272. In England, if the Court IS satisfied that the pnsoner IS too til or infirm to be brought up, the judg 
ment may be pronounced in his absence, R v Cbai/a3/r,7D and B 669. Archbold p 240 ' “ 

9. No Coart hai Inherent power to adjoarn p&ssiag of lentenee for indefinite period.— Judgment m 
■criminal cases should be delivered without undue delay, as delay is not only unjust to the accused as it prevents 
them from appealing at once, but it ts opposed to the principles of law, 3 C. P. 24. Where on conviction, undef 
s. 379. 1 P C, the Judge directed the accused to lumish security lor six months and then to come up for receiv- 
ing sentence and the Judge justified his procedure on the ground that he was only adjourning the proceedings 
by not passing a sentence butinslead calling on the accused to furnish security, that no Court has inherent 
power to adjourn the passing of sentence in this way for an indefinite period and the Judge did not exercise 
his discretion reasonably The order cannot be treated as one of adjournment because the Judge has as a 
jnatter directed a security to be given whidi is a sentence. 14 Bom. L B 144 ss 1 Bom. C C. 83 ■■ 13 Cr. L J. 288. 

10, Jfidgment most be written and delivered before sentence is prononneed —Judgment must always 
'be written and delivered before sentence is pronounced It is illegal to pass a sentence at the termination ot a 
Trial and to postpone the writing of the judgment to a future occasion All cases must continue to be shown on 
the pending file until judgment and sentence are wntten and delivered, Dr p 239 

IL Legality of conviction where ladgmont wriUen after sentence —In 14 A 242 it was Ar/d that mas 
much as a sentence in the case of conviction and the direction to set the accused at liberty in the case of acquit 
tal can only follow on the deasion and cannot precede It and inasmuch as the decision must be contained in 
the written judgment which is read out in open Court, and in such judgment only, it must necessarily follow 
that where there is no written judgment when the sentence ts passed the sentence is illegal. But now the rigour 
of this rule is somewhat relaxed as sub-sec (4) indicates that the want of a complete judgment in writing can be 
cured by s 537, 23 C. 502. In 1892 A. W. H. 157, where judgment had not been delivered until several days after 
the order oi acquittal had been passed and the accused had been discharged from custody , the order of acquittal 
was set aside and re-tnal ordered, on appeal by Government The Madras High Qo\xx\, following the Allahabad 
Rulings, set aside a conviction and ordered re-tnal, where a Sessions Judge had his judgment ready only some 
•days after pronouncing sentence of conviction, holding that the procedure adopted was in violation of the provi- 
sions of ss 366, 367, 27 M 237, wherel4 approved 3^^also Madras Case Ref, Trial I of 1909 noted in 

19 U. Ifc J (8.N.) at p 9 A Magistrate passed sentence on the accused without delivering his judgment in open 
Court, the judgment(one in the course of being wniten during the heanng of the case) being in fact not then 
completed. The case went on appeal to the Sessions Judge, who dealing fully with the evidence taken before 
the Magistrate, confirmed the conviction and Sentence. , ^rfa;/erPRitisEP andTBEvELVAN, JJ , that the judg 
unent of the Magistrate was not in accordance with the law as laid down in this secuon , but held by Prinsep and 
O Kinealv, JJ (Trev el van, J , dtssenhng}, that the irregulanty was contemplated by s 537 and not having 
occasioned failure of justice, re-tnal was not necessary , per Trev elv an, J , the case w as more than one of mere 
irregulanty within the meaning of s. 537 The judgment having been irregularly arrived at and pronounced, there 
was no judgment m accordance with law, and therefore no fair tnalto which every accused person is entitled , the 
case ought therefore to be re-tried. Judgment means the expression of the opinion of the Judge or ftlagistrate 
jirrivedatafterdueconsiderationof theevidenceandolthearguments,31C.121. S/also 20C 353. It is a material 
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irregularity to pass a sentence before recording a judgment, but unless it has occasioned failure of jusUce 
con% iction need not be quashed, 5 8 L. R. 121 = 12 Cr. L. J. 615. Whether a judgment delivered after senten* 
passed is an illegality or a mere irregularity must depend on the arcumslances of each case, 

12 Cr.L. J. 457* In this case the High Court refused to interfere with the judgment of the Presidency Magistrate 
as the accused had not been prejudiced Where a Magistrate died immediately after pronounang sentence, but 
before vvnting judgment, High Court declined to interfem in the matter, holding that it was for the accused 
either to have moved the High Court or to have exercised their right of appeal, 1 Bom. Ii, B. 117. Ini Be®' 
L. R. 160, under similar arcumstaiices, there was a petition of the accused, so the High Court reversed the 
conviction and ordered re-tnal .See 45 M, 913ss 45 U. L, J. S69 (F.B) 

12. Conviction not bad where Kaghtrate died wUhont wtltla^ Jndgment— A Subordinate Hagis^t® 
died after passing sentence but before recording judgment The sentences were entered on the back. oi 
depositions and the accused were committed to custody under warrant addressed to the jailor Held, on re 
ence to quash the proceedings, that a conviCttOQ on a tnal regularly held will not be set aside merely bec#“^ 
the Magistrate had been unavoidably prevented from recording a judgment in accordance with the requirem*”® 
of s 367 In such circumstances, the right of appeal is not taken away b> the absence of a complete judgn)®'*'' 
Weir IT, 428 Stt Note 7 

13. Delivery of sentence and iBbaeqieat deetrnellon of Jadgment does not render 
UlegaL— S 366(only imposes the condition that the judgment should be pronounced in open Court and imp<*“ 
a few other conditions but such conditions do not include the condition that the record should not 

lost or that if only a portion of the judgment (that relating to conviction and sentence only) is pronounced 
conviction 15 illegal In Weir 11, 711, omission to read a portion of the judgment was held to be a si 
irregularity covered by s 537 So also omission to pronounce the judgment before convicting and senteDd 5 
is cured by s 537, though it might be different if no judgment had been written, SI V. 498. 

Delivery of Jadgment nutt oat be delegated.— The duty of dating and signing the 
of delivering the same should not be delegated by the presiding officer to any other In a case 10 which 
Sessions Judge after holding trial ina district within his Sessions division, went back to his headquatters 
another disuict and sent his judgment m the case to the Magistrate of the district m which the trial had 
place, to be delivered by the latter and the latter delivered it awordingly, it was held that the trial bad ne 
been legally complete and must be set aside, 1883 A. V. H.181. But inlSH. U J. 197 saT Cr. L. 
held that a judgment written by a Magistrate, but dated, signed and pronounced bj his successor, was good* 

m.— L&HQU&GE &HD COUTENTB OF JUDQHENT. 

15 Jadgment mnit be written by the Caart. — The judgment must be written by the Court itself- U 
not do if the judgment is written by a clerk and signed by the Court, RatanlalSlS however, 

370 In other cases, it will not do if the judgment is written by a clerk and signed by the Judge. H 4* 
judgment must be m the hand writing of the presiding officer., but where it was actually dictated and ® 
reduced to writing signed by the Alagistrate, the procedure was held to be a mere irregularity curable by s. 

4 C. L J. 411. 

16. Jadgment to be in laogaage of the Coart or in Engliih —Under this section, the 

Criminal Court, should be written in the language ol the Court or in English. Where an Honorary Magis 
had written his judgment in Urdu, the scnpt used being peman Held, this was irregular and that the ju^^ 
ment should have been in (language of the Court) or m English, and the sCTipt should hai^e been 

former case KaiH (as directed by the Local Government) and Roman in the latter The irregulaiity was, 
ever, cured by s 537, 4 C. L.J. 232^4 Cr. L. J. 162. 

17. Jodgmeat mast be written before passing of sentence — See Note 11 above, 

18. Judgment most be temperate and aober.— Comment on conduct of parties and witnesses 
not go beyond what Is really necessary — ” A judgmentisapnvilegeddocumentandit is w*ell to remind 
officers that the immunity whidi they enjoy in wnting judgments carries with it the doty of arcumsp^u 
Any temptation to pillory or pour ridicule on strangers should be restrained and comments on the 
witnesses and parties should not go beyond what is really necessary for the elucidation of the case A 

ous judgment is not necessanly a bad one But if it is a good judgment its value does not depend on the ^ 
ol its humour It is better to disregard the humorous aspect altogether, even il the reproach of duiness 
incurred m consequence ’ « Bar. L. T. ITS 12 Cr. L. J. 481. In this case It was held there was no suffici< 
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reason to order anjnhjng to be expunged * It cannot be too strongly Insisted on, that temperate and sober 
language should be used in Judgments, It must not be forgotten that stranger? attacked in Judgments are not 
able to defend themseh es. A judgment should confine itself to a consideration of the issues before the Court 
together mlh fair and legitimate comment on any errors or irregularities that may be disclosed in the course of 
the trial,’ 5 Bar.lbT. SOca IS Cr. L. J. 259. In this case several parts of the judgment were directed to be 
etpunged. For the purposes of judgment in a Sessions tnal, the testimony or conduct of Police-officers concerned 
ma> be scrutinised and commented on in tlie same degree as those of other material witnesses and no further, 
2SW.R.6S. Remarks to the elTect that the prisoner was a person of wealth and influence, and had prevented 
trudi from appearing, ought not, unless established tn evidence, to find a place in a judgment, 8 W. R. 13. 

19. Contents of JndlmenL— Care shall be taken that the decisions of judicial officers are written on a'' 
uniiorm, concise and complete plan , neither too prolix, nor omitting all reference to the facts, as is sometimes 
the case. Reference should first be concisely made to the mam facts and proofs on which the decision is founded , 
secondly, the deduction and reasons should iollow, and then In due course w-ill come , thirdly, the sentence or 
decisioa When reference is made in a judgment to witnesses or accused persons, Judges shall not content 
themseh es with merely mentioning their numbers on the list, but shall also mention their names. The name 
of the person referred to shall always Ite distinctly staled, Oudh Cr D\g , p 22 Judgments are sometimes 
faulty, m that they hardly refer to the evidence at all, and contain little more than an expression of the Magis- 
trate s convictions as to the guilt of the accused. Others, again, are rambling, inconsistent and arbitrary 
Magistrates import into their judgments their personal knowledge of character and behaviour, and refer to 
matters not found in the record In explanation of the probable motives or causes which may have ted to an 
oSence, A judgment should be dear, systematic and straightforward It should state the facts of the case, 
establishing each fact by reference to the particular evidence by which it is supported and it should give suffi- 
oently and plamly the reasons which justify the finding, C P Cr Ctr, J>ari II, Ho 27, H C- W. H, 33. 
Attention ts drawn to s 367 which lays down what every judgment ol a Criminal Court must contain, and in 
particular to the necessitj of stating dearly the points for determination m each case, Bom H C Cf Or, p 38 

29. Jsd^eot ibesld eesUla eaesgh paFttesfar* to eathle IppeUite Cesrt to decide wbeUier ft irU 
Interfere.— A judgment should state sufficient parucutars to enable a Court of Appeal to know what facts are 
found and how, Betanlal 833. Where the judgment of an Appellate Court ts m the nature of a stereotyped one, 
which might answer (or anj case, it is not in accordance with this sewon and s 424 But where a judgment 
though not a long and elaborate one affords a dear indication that ihe^ourt duty considered the evidence, it is 
a good judgment, 1 C. W. R. 169, and ice Note beiow 

21. Paitlealars to be given In every Jadgment.— <0 Names of accused to be set out— At the head of 
ev erj wntten judgment and of the record ol the heads ol the charge to the jury, ihe names ol all the accused 
persons shall always be set out, together with the numbers by whidi they may respectively be referred to by the 
Court m the course of the judgment or charge to the jury. Bom H C Cr Ctr, p 39 

The following tabular form should be annexed to judgment, //admr C 0 Ho dated XSth June, 

1910 — 
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{ti) Offtncis mf*si be clearly spectfitd—’^^ oRence ot v;h»ch Ihe a<xused Is convicted must be 
speafied m the judgment With the same precision as in the charge 5L B K 21; 33 0.718 When an oBender 
IS convicted of two or mote offences and n is competent to the Court to award more than one sentence the 
Court shall in its judgment declare m respect ol which offence or offences any sentences awarded is imposed 
Jf/ad G O ho 1448 /udtctal daUdi&lh October l£M}9 

(«#) Finding on all charges to be given ~~.A Sessions Judge should record findings whether oi convic 
tion or acquittal on all the charges under which pnsoners are committed for trial 13 W R. 50 

{tv) Judgments ihould be signed and no/ Judicial officers shall in all cases take care to 
sign them names distinct!) and legiblj Wtlktns li9 \Vhenthe law prescribes that a proceeding shouldhe 
signed by a judicial officer it ordinanly intends that the signature should be made with a pen and not wntoa 
stamp. There are obvious reasons why judiaal documents should be authenticated m such a manner that the r 
authenticity may 'idmif of proof 6 If 396, and the Signature by a hfagistrate to the judgment must be appended 
at the tune of pronouncing it m open Coua Ratantat 429 Jn the case of all the documents which are requ red 
by Jaw to be signed the impression of a stamp bearing the officer's name is insufficient and illegal UHlkins 119 
(^) Indication of power should be apparent beneath the signatures of Magutrotes 
should indicate in their judgments beneath their Signatures the eittent of their magisterial powers with \vh di 
thej have been invested. Omission to do so frequently impedes the exercise of the powers of revision possessed 

by the High Court At H C Afemo 27th July 1871 In every sentence or order made by a Cnmioal Court ihs 

jurisdiction of the Judge or Magistrate making it should distinctly appear on the face of the record ll'ilitns 1)5 
l.vt\ last of wtiriessess and material Ejects must be appended shall be appended lo e'ery 
judgment a hat of the witnesses examined bj the prosecution and for the defence andbj the Court aJsoalist 
of exhibits and material objects A! 39 Madras Itutes of Practice 

(mi) /ft trials with assessors —The record of opinions of the assessors should be appended to *« 
judgment It should also be noted of vvhat caste <jr castes the assessors were. See Rules 245 and of the 
Atadras Pules of Practice Where the Sessions Judge convicted die accused but gave no reason for 
from the opinion of the assessors It was held to be an irregularity which did net vitiate his finding BBS C.B* 
Cr Ca. 53 But where an Appellate Court merely rejected an appeal withonl specifying the points lor detetmv 
nation its dects on thereon and the reasons therefor the appeal was ordered to be re heard 6 R R 5578 

(vttt) Judgment must specify punishment this section this sentence is a part of the judgment 
and when an accused person is convicted it is incumbent upon ibe.Coun to pass a formal sewence olbut * 
single day simpnsonment (or any other punishment) m order to make the record legally complete unless it sees 
fit to act under s. 5S2 1833 A W N Jl® * 

illegal to antedate a sentence It is r • 

imprisonment for as many days as he n 

as imprisonment after conviction and release him at once Rataalal 892 

22 Jodgmest In particular offences.— {*) Attschief —In every case of mischief (s 42» I F C J, a qocsi on 
of legal title involved is a point for determination Itisthedutyof theCnminal Court to determine whether t e 
offender m such a case was not acting in the exercise of a bonajide claim of right 2 A lOj at p. 503 

(«») Untowful assembly — rit is the duty of the Court to defermin^where several alternative cown 0 1 
objects of an unlawful assembly are alleged in the diarge to determine whether the charge is sustainable an 
ifso which of the common objects IS made out 35 C.718, 38 C. 1S8 On a charge under s 143 I R C. 
ment should contain as one of il e points for determmat on a statement as to existence of the elementsconstim 
mg the unlawful assembly 37 C. 194 

(m) The/t'— The judgment on a diaige under s 379 I P C should contain as one of the 
for determination the question as to the dishonest intention and a finding on it espec ally when a banap 
claim of right is set up 37 & 194 

23. Daty of the Court of limited JnrltdteUoo to atate lu convletlea fts legal Jo»Uflcutlon-*Eve^ 
conv ictioniby a Court of limited lunsdiction ought to contain a statement of its legal justification within use 
Therefore where the accused was com icted under s 47 of Ram. Act V of 1878 ^/4dhan) lor being m 
lOivol more than one gallon oi country 1 quor wiihcmt a permit from the Collector and sentenced to 
d Rs 10 the conviction was reversed as being msuffiaent on its face and no other authority being rite \ 
support of It Batanlet 310 
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21. Jafignent mnit be tclf'CenUIoed and caanot be lapported bjr labieqaent eipIanatSen.— A 
Magi«trate cannot •supplement his Judgment by his explanation to the superior Court If there are no material 
findings in the Judgment, the defect cannot be cured b> the Magistrate’s explanation, 7 C. L. J. 238 7 Cr. 

L. J. 312. 


23. •Penoual knowledge of HagUtrate may be stated Id Jndgment—It is not Improper fora Magistrate 
to «tate in his judgment as an additional ground for believing certain evidence that it Is tn accord with what 
he had himself personallj seen or heard M H C Pro, 6/4 September, 1683 Hut where the judgment in a 
cnminal tnal is based partly upon evidence and opinions formed in another criminal case the conviction 
was set aside on the ground of prejudice to the accused 11 C. W. N. 151. 

26. Reaiont for not paaslng eapltal tonlencet to bo itated, when acensed conyfeted of offences to 
panlshsble.— Sub^ec. (Sj of s. 367 must be complied with. 8 U. UT. Sirs 11 Cr. L J.43L Judges must not shirk 
from doing thetr duty and they are bound to pass the death sentence in a case of murder when they believe the 
e\idence, 7 Yf. R.33. The fact that the accused Is a woman is no ground for not passing the death sentence 
18S3 &. W. N. 131. Even where the accused is a pregnant woman, capital sentence should be passed, but the 
execution of Uie sentence shall be deferred till after delivery, 13 W. B. 63, Where a Judge passes on conviction 
for murder, the alternative sentence of transportation for life, he should set forth his reasons for not passing the 
capital sentence, 1861 W. R. 27. The circumstance that the body of the murdered man has not been found 
should not influence the Court m passing the death sentences, 3 1. 383 ; 1882 A. W, M. 160. But see 11 W. R. 20, 
Where, however, the condition of the accused rendered it hkely that if he were hanged, decapitation would 
ensue, the sentence of death was commuted to transportation for life, 3 C. L. R. 213. In 16U.Ii 7.533Bs(igi3) 
M. 27. R. 31, the fact that the evidence was all circumstantial and the age of the accused were taken into 
Consideration. 

27. Benefit of doubt as to propriety of death— sentence to be given to accused.— Where a Judge 
IS indoubt whether a sentence of death or a sentence other than death should be passed m a capital case, the 
doubt like all other doubts should result in favour of the accused It is quite erroneous and illegal, that feeling 
reasonable doubt as to whether death alone can be the proper penalty, the Judge should yet pass a sentence ot 
death, lea\ mg the responsibility to the High Court of commuting it. if necessary There is no authority in law 
for holding that a Sessions Judge has any ngbt to devolve his responsibility in respect of sentence in a capital 
case on a higher tribunal, 3 L, B. B. lll-*a Cr. L.J.25, where 1 L.B.R.216 \%dtssented from It is highly 
improper for a Sessions Judge to pass sentence of deatfi and, at the same time m his reference to the High 
Court, recommend the pnsoner for mercy, M H C. Pro , AprU, 186$ 

28 Judgment In the alternatfye.— The provision m sub^sec (3} applies only where the facts are 
established but there is a doubt as to the appheaUon of the law to the proved facts and not where the doubt in 
the mind of the Judge is whether there was sufficient proof that the accused had committed one of two offences, 
eg , murder of the deceased or merly caused evidence of the murder to disappear, 11 P. R. 1913 See Note 6 to 
s 236, 11 P. R. 1887 { 7 N.-W. P. H. 0. R. 137 and 31 C 955 referred to The power to pass judgment in the alter 
native should not be resorted to until both Ihe commrtung officer and the Sessions Judge are satished 
that no reliable evidence is procurable in support of one or other of the charges , and such a finding cannot 
be based in a case of giving false evidence upon the sutements which are not absolutely contradictory, the 
one or the other, nor when in one of them the accused gives only hearsay evidence Every presumption in 
favour of the possible reconciliation of the statement must be made, 12 V. R.11 As the section allows a 
judgment to be given in the alternative, where it is doubtful under which of two sections or ot two parts of 
same section, an offence falls, and alternative finding that a trespass was committed with one or other of 
two intents, either of which would make it criminal trespass as defined in s 441,1 P C , is sufficient if there is 
evidence to support the finding, 3 P. R. 1886. So where the judgment did not state in express terms that the 
Court was m doubt as to the question under which of two sections the offence fell as required by this section , 
held, that this was at most an irregulanty and did not vmate the judgment, Weir II, 410, 


lY.-JUDGMEKT ON APPEAL. 

29. Section Inapplicable when appeal sammarDy rejected nuder a. 421.— Though in rejecting an 
appeal under s.421i the Appellate Court is not bound to vmte a judgment, 20 B 540 ; 21C.92, 25H.834; 
3$ JL496, It IS advisable to give reason for dismissing the appeal, in view of the order being challenged by an 
applicalionforrevicion, 17 A. 211 (F.B) ,36 A, 496j ISIf.Ii. R. 189 Notes 10 and 11 tos 369 
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30, UnleBB every appellate Jod^ent eonformt to prOTUions of •. 867 It b oot lef aL— s. 424 md 
Notesthereto No judgment of a Court other thanafligh Court which purports to^dispose of an appeal unda 
s 423 IS a legal judgment unless it contains at least (I) the point or points for determination raised bytbe 
memorandum of appeal, (2) the decisions thereon and (3) the reasons for the decisions The Legislawe 
appears to regard two rules as cardinal points m ensunng poWic confidence in the tribunals of justice, naraelj 
(1) that the Judges should understand and the parties before them should have the assurance that they do 
understand what questions are submitted for their decision and (2) that the Judges should lay open to cntiosn 
the reasons which impel them to their conclusions A judgment as the following “ I have considered the 
evidence m this case and I agree with the hlagtstrate in hts conclusions and in the reasons given for them, tfd 
m my opinion the sentence which he passed was a proper sentence," is not a proper judgment The fallacy in 
19 A. 506 lies in the assumption that, m a criminal appeal, the matter before the Appellate Court is preasely 
and only, the matter which was before the first Court. This is obviously not thecase Tlie first Court had to try 
the accused for the offence charged, and both parties are entitled to a judgment whichshowsoniMe/acfo/ti^^ 
the ‘case’ of both parties has been judicially considered and weighed one against the other pnor to amvalata 
decision. The Appellate Court has to try, not the accused, bat the appeal. In every appeal, at least two points 
are raised which can only be raised for deasion in the Appellate Court, namely (I)isany objection raised w 
the memorandum of appeal a valid objection and i( not, (2) is there any ground apparent on the reconlfor 
interference m appeal The judgment abovementioned does not comply with the law and ought not to be 
accepted as valid merely because Judges can be trusted to act honourably The Judgment of Edge, CJ > m 
A. 606rf«jeB/r<i/row. 8N.Ii,R.8l=»13Cr.l(.J.359. 16 A- L. J.«33*= 13Cr.L. J. 859; (1913) O.B RJodJr 

169 »=a IS Cr. h. J, 570 , 37 C 194. Has ing regard, however, to the provisions of s. 537, it does not follow that 
because the form of judgment does not exactly comply with ail the requirements of this section, it is ntit a valid 
judgment and the conviction must be set aside It is suffiaent if the Judge in appeal has appreciated the p«oa 
which the prosecution had to establish and expressed opinion thereon, 20 C, 353 and 19 A, M6 (F,BA ^ 

158, a conviction for rioting was not set aside even though there was no express finding as to the common 

pbject, as the common object was set out m the charge and there was no question about it and the accused 
not prejudiced. 22 C. 276 and 83 C. 299 daUngutshed. Set 83 C. 881 for a slight difference m the eomawa object 
charged and found, 24 A1.J.S. 318, 

Effect of s 537 —S 837 (a) deals with omission or irregularity in a judgment and it cannot be 
Invoked m a case of the absence of an> judgment Where the only order made was— the apjjeal i* dioMSS* 
under s 423, Cr P C , held the order could not be sustained, 17 Bom. L. R. 1085 ■■ 16 Cr, L. J. 832 The p«>' 
of s. 367 are mandatory See 8 N. L, R. 84 = 13 Cr. J. 859. 

3L Case of several acensed— Appellate Jadgment most be Independent and net iappleitient^7 te 
judgment of first Court — An Appelhte judgment roust be quite independent and stand by itself, ft ought no 
to be read in connection with or as supplementary to the judgment of the Court of First Instance 
judgment of an Appellate Court dealing with the case of several accused m a joint trial must show on 
face of it that the case of each accused has been taken into consideration and should state reasons ^ , 

may be necessary to show that the Appellate Court has devoted judicial attention to the case of each accus 

^ a 138: 37 C. 91; 16 Cr, L. J. 496 (U> 

32. Instances of informal and defectlvo appellate Judgments —Where an additional Sessions 
after admitting an appeal without dismissing it under s 42|, disposed it of m these terms—" No one app«^ 
to argue the appeal I have read the record myself and think the conviction is ngb^ appeal 
It was this order did not comply with the provisions q( this section and that the Appellate Court oug 
have u ntten a judgment, even if no one appeared for the accused, 11 C. W. N. 133. Even if the ooonse 
the appellant does not refer to the defence evidence it is the duty of the Appellate Court to look into 
evidence and after dealing with it come tons own decision, 40 C. 376, andrr^ Note II under s „ 

Appellate Court in finally deciding the appeal should record its reasons for confiindng, reversing or mo 
the sentences or orders of Lower Courts, 8 U. H.C.B.Appz Xll. Although, as a general rule, it is not incuni 
on an Appellate Court to record its reasons in full when confirming a decision, yet in the circumstanc 
acise, anything peculiar should be noted, S B. R.0.1LGe.Ck. lOfj and where no facts were stated ao^ 
reasons given in the judgment for the conclusion arrived at on appeal, by a Sessions Judge, the apl* 
was ordered to be re-heard, 7 C. W. M. 30 , 0 0. W. H, 23 Similarly, where a Sessions Judge, after 
an appeal gaNC the following Judgment ' It is urged that the evidence is quite untrustworthy, an 
the decision should be reversed. The depositions have been gone through and commented on at consio^ra 
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length. The Court finds no ground lor interference. The application Is dismissed," it was h<ld that 
this was not a sufficient compliance with this section and s 424 of the Code, and, that the case should be ro'tned, 
11 C. Ill fotlou fd in IS C. 110. Similarl> , when the judgment contained inconsistent findings of fact and it was not 
possible to dedde whtdi set of findings was correct without going through the whole evidence the appeal was 
directed to be re4ieard, IS Cr . L. J. 695 (C 1 Again when on appeal the Sessions Judge gave the following 
judgment “ After reading the evidence and hearing the learned counsel for the appellant and the learned 
Government pleader, 1 am convinced that the Deputy Magistrate has decided the case nghtly The appeal is 
dismissed." //eld, that the iudgmeni was not m accordance with the law with the meaning of this section and 
s. 424, 23 C. 120. But a hfagistrate is not bound to give his opinion as to the character of the e\ idence m prolix 
detail , much less the Judge in confirming the sentence passed by the Magistrate, 1864 W. R. Sop. ToL Cr. 6 } 19 
JL 606 ; 20 C. 333. The judgment of an Appellate Court must comply with the proiisions of s 367 If it does not 
consider the evidence of the defence nor even allude to it, it is defective 7 M. L. T. 183 » n Cr. L. j. 331 • 
18 C. 'W. H. 167 j 12 M. L. T. 835 = (1912) M. W. M 631 « 13 Cr. L. J. 712 So an Appellate judgment which 
merely stated " I have heard the arguments and have perused the records. The conviction is m my opinion 
thoroughly justifiable on the evidence on record" is defeaive, 13 C. W. N. 192. Sie also 16 P, R. 1897; 1886 
A. W. N. 289 ; 22 C 241 \ IS B. 11 ; 31 P. R. 1881 ; 6 A. 814 ; 17 Bern. h. R. 1065 16 Cr. L. J. 882 and see 

Notes under s 424 


33. Even order ot aeqniuat may be set aside If Jodgment defective.— In 5 C. L J. 153 5 Cr. L. 

J. 349, it was held that the High Court should not interfere with an order of acquittal, unless there has been a 
miscainage of justice Where, however, an appellate judgment of acquittal, was so meagre that it was 
impossible to form an opinion as to the monts of the case or to say whether there has been a miscarriage of 
justice or not, the High Court on the application of the complainant set aside the order of acquittal, directing 
appeal to be re-heard. See also 7 C. W. M. 30 , 13 Cr. L. J. 48 and see next Note. 

3S-A. Appellate Coatt not to remand for Iniancleney of original jQd|me&t— The orders of High 
Courts directing re-heanng for insuffiaency of Judgments being passed mostly in revision, u is not to be 
supposed that an Appellate Court is competent to remand a case, because the Court of the First Instance has 
not recorded a proper judgment Its duty is to decide the case under appeal on its ments, 32 C. 1069 But it 
would be for those who contend that a judgment is not a proper judgment, so as to have In fact occasioned a 
failure of Justice (s 537) to show that there were points raised for the determination of the Appellate Court on 
which no deasion was given or reasons stated The fact that the objection was set out in the petition of appeal 
does not show that it was necessarily tahen m the course of argument before the Appellate Court, nor is it 
the duty of the Appellate Court to do more than consider the arguments actually raised at the hearing of an 
appeal, 21 C. 121 at p. 129. See, however. Notes 30 and 33 


Y.— RECORD OF CHARGE TO THE JURY. 

{See s. 297 and Notes under Heading I thereto ) » 

31. Charge to the jury need not be written before being dellrered.— It is not necessary that the direc 
uon to the jury should be reduced to writing before delivery, but it is essential that the " heads of the charge ’ 
placed upon the record should represent with absolute accuracy the substance of the <±arge, and be such as to 
enable the High Court, in the event of an appeal, to see distinctly whether the case was fairly and properly 
placed before the jury, jytlitrts, 116 , 31 C. 698 ; 36 Q. 2S1 

35. Charge mutt be written out as toon a* poetlble after the delivery of the charge.— In a case the 
verdict was delivered oothe 29th May, and the sentence was passed on the 6th June, but the charge to the Jury 
was not wntten out until the 29th June. On appeal the High Court remarked though there was nothing m the 
section as to when the charge must be wntten as in the case ol a judgment, it was very unsatisfactory that the 
charge was not wntten out until nearly three weeks after the sentence " We are strongly of opinion that In 
these cases such charges ought to be wntten out as soon as possible after the charge to the jury has been actually 
delivered, and when the facts of the case are fresh in the mind oi the Judge," 36 C.281. 

86. Reference to heads of charge not lafflcfent when Jiry become assessors.— When an accused person 
is charged at the same tnal with several oSences some of which are, and some are not.tnable by jury, and with 
respect to the heads of charge on which the Sessions Judge convicts the jury become assessors, n is the duty of 
the Judge to pronounce a judgment containing the particulars speafied m s 367 A reference to the beads of 
the charge to the jury is not a sufficient compliance with the requirements of the section, Ratanlal 126. 



816 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XXVI, 

37. What “ tho heads of the charge to the jafj” ihonld contata 7~These words must be conjtniei 
reasotublj, .md must be held to include such statement on the part of the Sessions Judge as will tnaHt 
the Appellate Court to decide whether the evidence has been properly laid before the jurj* o'" whether there has 
been any misdirection in the charge, 23 W. R. 32 , and must represent with absolute accuracy the substance 
ofthe d\ai^^3S C,23i ri/ernng to Ctf'cuiar Orders of the Cal H C Ch /,Ord S9 Although a Judgeisnot 
bound to record a judgment yet he should give sufficient indication m his record of the heads of the cha^e that 
he has complied with the law so as to enable the Appellate Court to determine whetberor not he hasacted 
in accordance with tills section, 25 C. 736. In a trial Iqr jury before a Sessions Judge, the record made by the 
Judge of the heads of his charge to tlie jury under the provisidns of this section should include such a statement 
as uill enable an Appellate Court to decide whether the evidence was properly laid before the jury, or whether 
there has been any misdirection in the charge 1953 1. W. H. 232 ; 39 A, 343 , 4 Pab 826 /ollowvig 3 Pat L J 654 
and 1 Pat I. J. 317. See 30 C, W, K 693, 


YI.—EXPUHGING REMARKS FROM JUDGMENT. 

33. Jadge hlmelf may expaage remarks —it is open to a Judge to reconsider and expunge dainasn^ 
observations regarding a witness in a criminal case who had at the trial no chance of defending hiinselt Thi> 
does not amount to the reviewing ol a crimiml judgment as there is no question of re^consideringdiegiiA<i^ 

the accused, 2 P, W. R. 1910 =® 11 Cf. L S. 178. 

39. Power of High Court to expunge improper remarks from judgment of SubordlosteCout— (7 
and C C were prosecuted under 55 182 andt99,l P C, formakinga false sfate/nent on oath, Uie aHegedWre 
atatement being that G C was 21 years old and eldest son of his father The Magistrate discharging Ihe 
accused recorded his opinion that both die accused had deliberately perjured themselves Only one witness 
was examined for the prosecution who gave no evidence tending to show whether the statement was 
true The accused asserted the truth of their statement, but no evidence was adduced for the defence also, 
pe> Clarke C J and Chatterjee, J , that under the circumstances, it was obviously most improper tor tW 
Magistrate to express any opinion that the accused had deliberately perjured themselves and the words "I 
oi opinion that both die accused have deliberately jierjured themselves " were ordered to be expunged 
judgment funj Gazelle, 23rd J^ovewber, 1901 .Sk/al<o 22 P. W. R. 1PD8~ 157 P. L. R. 1903 -«8Cr 
An apphcauoti to expunge several paragraphs trom the appellate judgment in the Kedor eats w 
ipade to the Madras High Court by the Public Prosecutor, but the Court merely enhanced the senten 
expressing Its disapproval of the viewsoi UieSessions Judge, A/ // C Cr JRev CaseSSa of 1907 fB 4 

L T. 25=*=13Cr, L. J 259 , the High Court directed several parts of the judgment to be expunged. ® 

4 Bnr. L. T. 173 = 12 Cr. L. J. 469 In 13 Cf. 1/ J. 420 fOndb) the High Court directed the 

judgment of the Lower Court remarks against the accused s counsel to the effect that a suggestion « as a dan » 

attempt to mislead the Court. 


YIL— MISCEliZiANEOUS. 


40 Particalan to be endorsed on the copy of jadgmeat.— In order to aid the 
determining whether appeals are time-barred bj Jimitation. every Criminal Court subordinate to 
cause to be endorsed the following particular on every copy of a judgment, order, or charge to a jury ^ 

under the provisions of s. 371 or s. 548, Cr Pro Code — ) Hje date on which the copy was applied for • . 

date on which it was ready for delivery and (3) the date on which n was delivered. To prevent unauthon 
alterations being made, the date should be wntteu in letters in distinct hand writing and each endoM 
should besigned by some responsible <^cr the Court on the date to which it refers Bom ff C Cf 
p 72 , mihHS, 13S 


41. Copies cf coQvictJoa and sentences of persons la the Military Department— When any 
sen ing underihe Government of Bombay in the klilitaiy Department is convicted in a Cnminal ^ 

Court shall inform the officer commanding the regiment or corps to which the convict belongs. Bom H t- 
Cir.y 38, we also /tun Cjr,/ 324, /f»/Aj»s,l39 , 


42 Coptes of convlcttoai and sentuces of mUitary pensioners.— When a military 
convioed and sentenced to inipnsoumem m a Cnminal Court, the funs of the case should be reported, wi 
delay loihe 1 ension l’a> master of the Circle lO which the pensioner belongs, Bom H C Cr C\r,P ^ 
nlM) Pun. Ctr p 335 
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ss. 367-369] 


iS. Immediate dhshar^a «t prisoner on fteqnlUal.— A pnsoner entitled to be discha^ed from 
custody immediately on the ludement o( aainlltal being pronounced, when there is no other charge pending 
against him , and his further detention is illegtl, 5 H. H. C. R. Appx. II, 

«. Dbtribntlon of copies of Jndgraent of Oonrt of Beisloni.— Under the Madras Rules, every Court of 
Session must pnnt all Its Sessions judgments and distribute copies to the District Divisional and Committing 
Magistrates, the Inspector-General of Police, the Supenntendem of Police, High Court, accused person, Local 
Police, Prosecutor and to the Supenntendent of Jail, Chemical Examiner and InspectorGeneral of Registration 
where the> are concerned. 

<5. Earopoan soldiers not to be sentenced to rljoront Imprisonment for petty offences.— ‘ The 
Lieutenant Go\ ernor w ould be obliged it the Judges of the Chief Court would point out to Magistrates that a 
sentence of rigorous impnsonnient or hard labour, when passed upon a soldier in Her Majesty’s Service, 
invoU es his disdiarge under military regulations, and that consequently, though unintentionally, theymayiii 
passing sudi a sentence give a far higher punishment than they in any way intended. This point, the 
LieutenantGovemor thinks, should be borne In mind by Magisuatea when trying soldiers for petty offences 
Extract froin Utter So 3a65, daUd 30rt October, 1876 from Secretary to Government, Punjab, to Regutrar, 
Chief Court, Ptnjab 

Why should not the above rule be extended to all Government servants like Village Munsifls, 
Kumams, policemen, etc ? 

368. (1) When any person is sentenced to death, tlte sentence shall 
direct that he be hanged by tJieneck till he is dead 

(2) No sentence of transportation shall speafy the place to which the 
person sentenced is to be transported 
Nctet.— 1. Fora of warrant of oiecntlon of aentcucn et death.— Sch. V. Form No 3S 
2, No leateace of traupertatlon iball specify the place, ete.— Under the Pnsonen Act 111 of 1900, 
s 32, pnnted in Appendix m cases in which the sentence passed is one of uansportation for hie, the judgment 
must be preserved until a report isreceivedof the convicts death or release —it/ H C Letter, 14/^ January, 
188Z 

369* *' " Save as otherwise provided by this Code or by any other law for the time being 
in force or, m tfic case of a High Court established by Royal Charter, by 
judiinem”^ the Letters Patent of such High Court, no Court ” when it has signed its 

judgment, shall alter or review the same, except to correct a clencal error. ^ 
Note -Referring to the amendment of this section, the Select Committee say— f 

'• The proposal to repeal the words ‘ other than a High Court * was intended to remove the possibility 
of reading s. 369 as if it gav e High Courts unlimited powers of altenng or reviewing their judgments. But there 
are cases other than those referred to in ss. 395 and 484 in which a review of judgment is possible. We would 
refer to s 434 and also to clause 26 of the Letters Patent of the Presidency High Courts. The Indian Legislature 
has power to amend the Letters Patent oi llie High Courts, and the amendment introduced by clause 27 might 
be interpreted as an intention to amend the Letters Patent in this respect We have, therefore, re-drafted 
the amendment so as to provide that no Court shall alter or review its Judgment save as provided by or under 
any law for the ume being m force or, in the case of a High Court in its Letters Patent” 

Notes— 1 . Undeliyered Judgment U laoperative and may be chaBged.—A Bench of Magistrates after 
writing a Judgment convicting and sentencing the accused but before delivering the same changed their mind 
and referred the case under s. 319 On its being contended that they could not refer after having wnlten out the 
Judgment , he/d, as the judgment though signed was never pronounced, it was inoperative as a judgment and 
must be merely taken as an expression of opinion, 11 A. L. 3. 745 = 14 Cr. L. J. 662. 

2. Section mast be read labject to i. 43T.— Where the Dislnct Magistrate who had discharged the 
accused under s. 259, owing to Uie absence of the oimplainant. revised the case on an application by the 
complainant and made over the inquiry to another Magistrate. I/e td, on the reference of the Sessions Judge 

• Th» word* l» laT»rt*d Croat* »«r*«ub«l Uted fjr (be wortt * ■» Cuvrl «h»r (htaa Uwh Covrt ’ by Act XTlU of lizi 
s-J ' 


Sentence of deaUi 

Sentence of tram 
portation. 
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that this section was no bar t6 the District ^!agisKate xnafciifg further inquiry into a case dismissed by hiras^if 
23&102. But uhen A Alagistrate hasalready dealt tilth a case in revision and decided that there was no at« 
for interference lie cannot subsequently under s 437 direct further inquiry Such an order would be ont 
re\iei\ing the earlier order and he is prohibited bj s. 369, 5 Bnr.L.T.37al3Cr<L 3. 301, See Notes to s 4J? 


3. Eectlon applicable to final order In mlMclIaneoni Sanc/totu—See Notes uniSer 

Heading XX\ at pp 543-544 A Magistrate cannot grant a sanction having once refused it, 10 M.I*.T.SMs 
(1911) 2 M W. N. 431 = 12 Cr.L, J.556; 40 C 423. 

(«) OiJet under Chap XXI— Sit Notes under Heading XVII at pp 305-306. A Magiitr i» 
Iniing once passed an orderunder s 146 cannot cancel the order and piss an order under s 147 in lieu tlitm' 
16 0 C 192 = 14 Cr L J. 605; 39 C 330 followed 

(in) Order dtreetmg deltiery of property same considerations which prevent Subordinats 

Loiirtb from dienng their )udgments on review, hold good in respect of final orders passed by them awl w!»di 
ire ol the nature ol a judgment and this rule was tn 22 B. 949 at p. 959 applied to an order refusing to sendloa 
lorcign Stite, property seized in execution of a search warrani, which was reviewed by the Magistrate and "i 
draw n But see 23 C 652 at p 660 (F.B.) aiid 29 C. 726 (F.B.). 

(iv) The seciiou applies equally to final orders under s. 488, 21 C. W. H. 344. 


4 Where Judgment h&s been signed it cannot be aUereiL— After signing and pronouncing jiKlgnirnt 
in open Court a Magistrate on the same day enhanced imprisonment by one day at the request of the accic-^iJ 
tn order to make his order appealable. Held.^iX although the Magistrate acted with the best of motives, w 
nevertheless the alteration of the sentence was illegal 1SS3 1 W.N.16. No MagisUate can add tooralter e 
proceedings or judgment in any case after they are signed and published. It js especially irregular 
in the absence of the accused and without notice to him, IOC W. N.1062 = 4 C. L.i.4l5 = 46r.I» 

L B 521 = 11 Cr. L. J. 4l6, Set also 12 Cr. L i. 473 (Bar ) 


S. Sessions Jadgs not competent to alter judgment, once signed —A Sessions Judge has no po" 
a ter or set aside a conviction and sentence once made and signed by him, 33 W, R 49 , 33 B 50 On the 
August 1893 a Sessions Judge sentenced the accused to three years rigorous imprisonment On the 29tn * 
he directed thit the sentence should run from the 26th June, as the prisoner was on that dayconvicie * 
sentenced by the Magistrate and tliereafter m appeal conviction and sentence being set aside, rfrtrial resu 
111 Ilia committal to the Sessions, where be was convicted and sentenced as above. that under & 3 

ventence ts part of the judgment, and the express vvord> of this section forbid the Sessions Judge to a tw 
the altering order dated the 29th August was a nullity, RataoUI 804. Where a Judge ^ 
judgment throw ing doubts on the conclusion at which he had arrived on the evidence, Stuart, CJ » 
tlie proceedings as most unwarrantable, 2 A. 33. But in S M. 43, where a Sessions Judge on appeal annu 
conviciion by a Magistrate, but omitted at the lime to order a re tnal, it was held that he was not p 
from {>ss»N}g sueh an order s^seqssstly A 2i^g9 rosy slso leow hisju g 

2P. W. R. 1910 = 11 Cr. b J.178, as there is no question of reconsidering the guilt of the accused. 

6 Even when Jadgmeot has been obtMned by fraud or trick, Court cannot alter judgment 

accused obtained his acquittal under s 247 by preventing the complainantfrom appeanng 

called on by wrongfully arresting and detaining him on a false ^arge , though the 

fraud on the Court, tlie Code does not permit the Court which made the order to vacate ft on proo o 

There is no provision resembling Order 1\, r 4 of the Cxvd Procedure Code by which a case can be res ° ^ 

file by the Court which dismissed it, 38 U. 103S. The only oiurse is to move the Local Government to 

appeal 


7. Jadgment final, even thoagh based on erroneont view ■> to llmttationi.— A Sessions Ju 
receiving a criminal appeal recorded a vvntten order of rejection on the ground that it was barred by hm 
but on a later represeuuiion by the pn>oner, admitted the appeal and at the hearing acquitted him- 
that the order of acquittal was made without juisdiaion the previousorderrejecting the appeal b*'”* 
and not open to review by the Sessions Judge, 19 B.7S2. See Note 9 below 

8 Not op«n to Jndgo to differ from jary, after accepting verdict— After accepting the verdict 
jury It u no longer open to the Sessions Judge to t^aiige his mind and refer the case to the High Court 
8 307 The only course open to him is to refer the case to the Local Government, f C. V. N. 588. 
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9. Proper coane^nhea mlitake -'A jadgraeiit cannot be reviewed The 

proper course isito apply to the High Court under s. 43S ( Vad V/ C Pro , 1 Jth November, 1873), through the 
Sessions Judge, 1 Bar, B R 35t. \Vlii.rc a Magistfite erroneou*,!) dismisses an nppeil as out of time, he cinnot 
Subsequently readmit it on his file on the discovery of his mistake ; but tlie case must be referred to the High 
Court forre\ision,8 Bern. L, R. 860. On findingthathehas passeil an illegal sentence, a Magistrate ma>, if the 
prisoner is suffering prejudice, direct the Jailor to^susjicod the execution and merely keep the pnsoner in 
detention, which should in no case be allowed to exceed the term of imprisonment awarded while the case is 
referred to the High Court, Rat&nlftl 137. {u)SesstonsJudgg^\VheTe a Sessions Judge discovers he has made 
a mistake, he, cannot himself alter the sentence but must refer the case to the High Court, 33 Vf,R,49s 

‘ 22 B. 919-958.’ SVr also Note a 

10. Does lection apply to orders ef dismissal and dUeharge7—(t) Cases under s 203 Notes 27 
to 30 at pp. 586-537 See Note 1 to 366 An order of diamissii under s. 203 i:, not a judgment withm the 
meaning of this section Per WiliTt, CJ . in 29 M. 126 (F.B) But m 4 C. W.K. 28 it was that where a 
Presidency Magistrate orders the dismissal of a case, it is not ojien to him to revise Ins proceedings. It has been 

that an order of a Magistrate dismissing a case for defiult of appearance of the complainant |s not a 
judgment , but when after examining the complainant or after taking certain evidence, however incomplete such 
evidence may be, the Magistrate exercises his judgment uj>oii the merits of Uie comphmt, and makes an order of 
discharge, it is a Judgment which under this section cannot be reviewed or altered by himseU.— /Vr CHOSe, J , 
ill his dissenting judgment, 23 C. 652 (F.B ) at p 654—666. 

(m) Cii«i under s 253 See Note 18 at p 718 An order of discharge under s 2o3 (1) is not a 
judgment, as it is not a final order m a trial teminaiing either in the conviction or acquittal of the accused, 
31 U S43,9Bom.L R.25a Order of discliarge passed by a Magistrate under s 253 uhenthe complainant 
withdrew from the complaint is not a judgment, 29 C 726 (F.B.) 

(Ilf) Cases under s 259 See Note 10 at p 732, 28 C. 6J2 (F B ). 

(sv) Dumissal of an appeal —An order dismissing an appeal for non appearance of an appellant is 
not a judgment, 9 N. L. R.76“9 Cf L J 953 « 10C.L.J SO^IO Cr. L.J.287 

10- X. In order let cost) nndtr t. \3> nhseijneTit to the final order under i. iK.— Onder s. 143 
(3) of the Code a Magistrate who makes an order under s 145, without any direction as to costs, has power to 
order the same subsequently, and sucli latter order is not an alteration or review o! his judgment m the onginal 
case within the meaning of & 369 of the Code, 47 C. 97i 

lO-B. An order snder e 20l Is not a jadgraent rrltblo the meanliig of • 369.— On a complaint being 
mad»*, the Magistrate brdcred issue- Of process under s 2i>4 Subsequently on th it date a cross-complaint being 
nude the Magistrate rescinded the order and sent both the evses to a Subordinate Magistrate for local inquiry 
and report Held that the order passed by the Magistrate under s. 204 was not a judgment under s 3(j9 ol the 
Code. There is nothing m the Code which forbids a Magistrate to reconsider an order of this kind on 
suffiaent grounds, 27 t W. W 691. 

11. Dismissal of appeal for non-appearance of pleader nay be set aside.— In 7 M. H. & B. Appx. 
XXIX It was held, a District^Iagistratecoufdre-hearan appcnl rejected for non appearance of appellant’s pleader 
when suffiaent cause was shown for such non-appearance. See also 5 M L. R.76a9 Cr. L. J. S33. But this 
view has not been accepted in Bombay, where even a summary dismissal under s 421 was held not open to 
review, 4 B 101} 19 B 732. Anyhow an Appellate Criminal Court cannot dismiss an appeal for mere default 
of appearance. It is bound to go into the case, even if the accused is not present in person or by pleader, 
6 N. L. R. 76 A 0 Cr L. J. 593. 

But in 46 H. 382 it is held, that it is the duty of the Court to go into the matter and to dispose 
of an appeal on the ments. When a criminal appeal or revision petition is dismissed for default of appear, 
ance, there is nO deasion on the ments and no proper disposal of the case and therefore the Court may 
re-hear it In such a case the order of dismissal for default of appearance is no judgment at all The order 
is tanumount to an adjournment of the case till some one appears and moves the Court to hear him. {In re 
Panga Pao, (1912) 23 M. L. J. 371 doubted.) 

11- A. Where .sn accused was charged under s 379, 1 P. C , and also under ss. 75 and 379, 1 P C , and 
at the tnal the Sessions Judge tned the accused on the first diarge alone and convicted and sentenced him and 
tlien inquired into the second charge, t ir , as to prevnous convictions and then sentenced on that charge , held, 
the subsequent proceedings were not valid as they amounted to a rev lew which is not allowed by this section, 

80 Bom. L. B. 87 » 42 B. 202. 
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POWER OF HIGH COURT TO ALTER ITS JUDGMENT. 

[.Sr; Note 7 to s. 439 ) 

12. Hj^h Coort haspopowertolalter or review lUjodjment— As soon as the judgment ispronouscd 
and signed by the Judge, the Htgh Court is /unctut officio, 11 C. 42; 7 A. 673; SI A. L. J. 61ssl7 Cr.LJ IT, 
1 P. R. 1909 = 9 Cr. h. J. 306 ; 4 P. R. 1 909 •• 9 Cr. L. J. 378. See. howe\ er, s. 434, 8 t 63. There i» m 
inherent power to revise a judgment once pronounced — Ar Subrahm^vi^ A^ver, J, in 29 H 128 |PA) 
23 M. h J. 371 « 12 M. L. T. 350 « 13 Cr. L, J. 710. The words * other than a High Court' do not gne to » 
Duision ileiicli oI the High Court power to review its judgment in a criminal appeal The words artio 
be accounted for by the power of review given to the High Court under s 431, on points speaally res?ntil 
by the Judge presiding at the High Court Sessions, Ralanla] 791; 1 P. R. 1909 Cr. L. J. 306; 46 C.M 

It should be noted that s 369 as amended makes it clear that csen the High Court have no unlimited pontis 
01 lUenng or renewing theirjudgmentsaxe as provided b> their Letters I’atent 

13 Judgment or order not complete nntU signed and sealed.— A judgment of the Allahibad HighCcifl 
was held not complete until it was sealed in accordance with Rule 83 of Rules of 1899, and that up to lhatiiw 
It maj be altered bj the Judge or Judges concerned therewith, without any formal procedure by wayof reuea d 
judgment, 21 A. 177 Joltoued in 27 A. 92, where it was held, that the High Court is not precluded fromcn^'^ha * 
mg in applK-.iUoii lor revision merely because an appeal petition from the same conviction has been pre'ivu''? 
dismissed on the ground that no appeal lay, coupled with the remark to the effect that there appeai’fd^ 
ground tor taking up the case in revision These two rulings were recently y^i/Zoaicrfin HA. It J. 61^ HI* h. 
47. An application to re hear must be disposed oi by the Judge who originally heard the case. ilrtfalsoM 
L. J. 80 = 10 Cr. L. ’ r"" ’* .... j K..fnre « n 

signed, 33 0.628 
accused and witho 

copied and signed and sealed and communicated to the Court below, the application was ordered to be resiwm 
7 C. W. H. 7 

li Dismissal of revitioa application for BOD.appearanee of pleader.— The High Court haj bo 
under this section to review an order dismissing an application for revision made by an accused mi 

the only remedy is by an appeal to the prerogative of the Crown as exercised by the Local Government,! **• 
/ollomedin 10 B. 176, also 14 C. 42 and 1 P.R. 1809 — 9 Cr. L. J. 306. Even if the application for ^ 
dismissed for default, the High Coua cannot re-hear, 23 H. L. J. 371 *» 13 M. L. T. 350 = 13 Cr L.3 HO on 
see 48 M. 382 in which 23 M, L. J. 371 IS doubted. See above Note IJ The High Court can set aside its 
order dismissing a revision application for non .appearance of pleader, 10 C. J. 80 10 Cr. J ® 

if It has been disposed of on the merits bimilarly, when the High Court has passed an order in revi5t®° ^ < 
h 4J9, It has no power to review its own order, (1903) U. B. R. (Cr. Pr. Code) 35«s8 Cr. Ii.J. 465. It wOUlQ i» 
do so on die ground of the discovery of fresh evidence for the prosecution, since the Police ought to i 
produced the evidence jas to previous conviction) at the trial, Rataalal 458. High Court has nu 
review an order passed by it rejecting an appeal, 46 C. 60, 47 U. 428 s= 146M. L. J. 456. 

15. Judgment of singln Jndge or Division Doneh of High Coort rannot be interfered with by 
or by Division or FnllDeDcfa —The powers of a single Judge m a matter with which he has junsdictionW 
arc the powers of the Court and cannot m any way be controlled by a Bench or Full Bench of 

no appeal hes so no revision lies. Both procedures imply subordination or infenonty which does oo 

1 P. R, 1909 =9 Cr. L. J. 308; 4 P. R, 1909 =9 Cr. L. J.378 ; 8 P. R. 1909 « 10 Cr. L. J. 314. See ' 

14 C. 42 (F.B.), 10 B. 176(F.B.), 7 A.672 and 27 A 92 But re; Note 11 above. 

16. Remedy for erroneoos order, — Remedy against an erroneous order of High Court in its ^ 

jurisdiction is to petition the Local Government— the authority with whom rest the discretion « 
executing the law or ot commuung the sentence Ratsnlal 791; B. L R. Sap. Yol. 438 (FH.)*“6 ’ 

14 A. UJ. 61 = 17 Cr. I».J.47. In Referred Trial Ho 40ofl9(to. WiUTE, CJ and Moorb. J, after connrn^ 

the sentence of death on the accused, entertained serious doubts as to the propriety of the conviction. 

Lordshtjjv holding that they had no power to review their judgment, rejxirted die case to the Local Gove 
with a strong recommendation for a free pardon under s 4VI 

LOSS OF JUDGMENT. 

17 tn ease of loss of Jadgraeat and records after conviotioa, Coort nay restore by , 

—There neenis to be no provision of law which empowers the High Court to quash the 
und sentence because some of the material records of the Sessions trial have been lost There 
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proMSion oi law which enacts that, unle^ all the records ol a case are in tlie Court house at the time of convict 
ing and sentencing, the conviction and sentence are void and should be quashed or that the trial has been held 
without jurisdiction or the sentence was passed without junsdiction. Where a judgment Ins been lost, it is 
open to the Judge to re-wnte from memory the substance of it, 8C.L.J.S2. A Court has inherent power in 
case of loss or destruction of a Judicial record to restore such record seeUC.L.J 243;88U 498 


Presidency Magis- 3^0. Instead of recording a judgment in manner Iiereinbefore 

Irate s judgment provided a Presidency Magistrate shall record the following particulars — 

(fl) the serial number of the case , 

{6) the date of the commission of the oficncc , 

(e) the name of complainant (if an) ) , 

(d) the name of the accused person and (tveept m the case of an European British 
subject) his parentage and residence, 

(c) the offence complained of or proved , 

(/) the plea of the accused and his (.xaminatioii (if aii) ) , 

(j^) the final order . 

(^) the date of such order, and 

(0 m all cases m which the Magistrate inflicts impnsonnunt or fine exceeding tuo 
hundred rupees, or both, a brief statement ol the reasons lor the conviction 

Notes.— s. S63 for summary iriab s, 362 as to record of evidence by a Preaideiicj M i^iatrate and 
s 441 for power to supplement his decision and $ $37 as to irregutarmes in judgment etc. 

1. Ifl petty cases reasous for coavlctloa need net be stated —Imprisonment in default of payment of 
fine IS not a sentence of impnsonrnent within the meaning o(cL(t)of this section. The meaning ol that dau-tC 
is that where the offence found is suflicienity grave to involve a fine of Rs. 200 or imprisonment as the substan- 
tive sentence, the ^^aglstrate is bound to record his reasons for the conv ictiqn !,o as to enable the p irty to briu«. 
the matter up to tlie High Court . but in petty cases, which can be met by a fine of a few rupees the decision o' 
the Magistrate may be recorded shortly, 14 C. 174. 

2 ESeet of not glrlsg reasons —Where reasons are stated they should be slated in such a maiiir^ 
that the High Court on revision may judge whether there were sufTicient materials before tlie Mdgislrjt*- i 
support the convicuon IS C. 273. If reasons are not clearly stated in an apjieatable case, the conviction is Ii ib 
to be quashed in spite of s. 537. But the law does not demand a full and complete stalemfiit ol rwsr 
31 a 933. 


3. la aaa-apptwlable caaea caaaaaa (wt aowxleUow gawaraUy b« atwV 

not appealable to High Court, a Presidency Magistrate should state his reasons for i 
ihit the High Court may judge as to whether there were suffiaent matenals befoi 
the convictioa Where the notes ol evidence taken by a Presidency Magistrate 
materials upon which the pnsoner could legally be convicted and the Magistrate 1 
reasons for the conviction under clause (*), the conviction was set aside by the High ( 
provisions of s. 537, IS C. 272. ln8C.WN 537, it was further AeAf that the reasons f 
show the previous conviaions m order to justify the punishment imposed see, how»“ 

4 When lantenee of ImprUooraent U passed, reasons for coarletlon to 1 
requires that in case in which the accused is sentenced to imprisonment a I resfd'D'- 
bncf stTtement of the reasons for the com ictioa It is not suAcient for him to 
for that may necessarily be implied to be his opinion from the fact that he has 
contemplates something further as the reason for the conviction 27C.48L IhITEtj 
the High Court set aside the judgment of a Presidency Magistrate which was 

tlieaccused. 1 believe the evidence of the compliimnt ard the witnesses 

satisfy the provisions of this section, which rctjuired the Magistrate to gii»« 
the convicUoa 
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8. Section doei not apply to cases under Wertsnea** Breach of Contract 4c t— The provisions 
section do not apply to cises under Act X!1I of 1859, where iw> offence is committed and « here there a no 
accused. 72 C.tSl; 4 a W.N. 253: 20 U. 238 at p. 238; iS 9.368; 114. 262 and 4 H. 234. 


371. (1) On the application of the accused a copy ol the judgweai, 
eta*^?o be desires, a translation m hjs ow n language, if practicable, w 

accused on apphca m the language of the Court, shall be given to him without deU). Sad 
cop> shall, m any case other than a summons case be given free of cost 
(2) In trials b> jury in a Court of Session, a copj of the ljeatl» of the charge to the 
jury shall, on the application of the accused, be gvten to him without delay and free of cost 

(3) When the accused is sentenced to death by a Sessions Judge, sud 
seurenced to deadi*°” shall further inlorm him of the period within which, if he wish«U 

appeal, his appeal should be preferred 

Kotes — 1. Limitation ~An appeal against a sentence of deatli must be fifed mthin seven day® 
the dateof die sentence— y4f/JVf'<t/‘1877, 5c*. // ISOnnd.^i-/' lSff,5'r* 2Io/AclIXqf\9^ 

2. Remlssfon of Court-fee an copy of judgment —In the eitercise of powers conferred by s Ss of 
Court fees Act (No Vli of 1870) the GovemorGenenI inCounal is pleased to remit the Court fee 
translation oi judgment in a case other than a suromons<»se and a copy of the heads of the Jufige * 

to the jury when the copy or tlie trinsfation is given under tins section , nlso on a copy or translationof* 1“ » 
ment \n -v sv\mroonfr«a=e when the accused ts wt J-wl— J\r<?/j/faf)o», Govtntm/tl of /nrfw, No 4 ^ 50 , « 
loth September, I88g {Gaseife of Mia 1889, Pirt /, p. S06 ) 

3. Appeal not to be rejected for oopy of jadgment not belag elamped.— SVhere an 
rejected an appeal from a conviction aiider s 329 1 PC, because the copy of judgment of 

was not stamped, the High Court reversed tJie order of the Lower Appellate Court under the above nottfi 
Bataalal 364 

4 Who are entitled to obtain copies — AU prosecutors whose clvarges are dismissed, are 
the order of discharge, and are therefore entitled to obtain <»pies of the order made by, and 
taken before, the Magistrate, 8 C. 168 « 10 a L R. J90. An advocate against whom remarks havebeen®"^ 
a Court 1)1 fl judgment imputing to him misconduct should have furnished to him on application a copy 
judgment containing those remarks in order to enable him to explain his conduct, 6 Bom. B. R* 5*^* 

S 548 , 

372. The original judgment shall be filed with the record of pr^ 
Judgment when to ‘ohere the ongmal is recordetl in a different language from 

be translated. of the Court, and the accused so requires, a translation thereof into 

language of the Court shill be ndd^ to such record. 


Court of Session to 
send copy of finding 
and sentence to Dis- 
trict Magistrate. 


373> In Cases tned by the Court of Session, the Court sb'vii 

a copy of Us finding and seriieucs (if anj ) to the District Magistrate 

the local limits of whose jurisdiction the trial was held 


CHAPTER XXVII. . 


Of the Submission of Sentences for Conurmatjdn 

E.ol»nc. of death lo 374. When ihc Court oi Sras.ou pusses sMma »' 

be submitted by Court ceedmgs shall be submitted to the High Court and the sentenc 
of Session eNcciitcd unless it is confirmed by the High Court 


Notea . — Sees 31 

1. For Form of warrant of conmtitnient uiidersentence of death, wNo Sl.Scix V. 
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2 Des«r|ptloB of weapoDi, ete.« predsced In Coart ihonld be on record In certain cases* 
or gne\o«5. hurt has been ciusetl by n blow from *i stick or ollitr weapon the weight ami dimensions of the 
weapon should be stated in die Sessions Court proceedings with such pnttlcularity as nny embiL the High 
Court (whidi lus no opportunity of seeing it) to form an opinion as to the charictef^ of the weapon and the 
intention with which it was probably used Tlie mere entry of a slick or a stone in the list ot property 
pnxhtcetl before the Sessions Court does not enable the 1 Iigh Court to Judge w helher the stick or stone \v i 
deadly or a comparatively harmless weapon.— // r Cr Ctr p SO In all cases referred to the Chief C mt 
for confirmation of sentence of deatli and in all cases where death or serious bodily injuries are found 
to have been caused b> an accused person n full and accurate description of all weapons produced in 
Court in connection w ith the trial should form part of the record transmitted Such d&CTiption should in die 
case ot cuUvng UvsM’tvmewts of aW kinds mclude mewuow ol the cowdvtvon of \he edge and in the case of aV\ 
wea|X)ns, not being firearms their dimensions and weight — Ctr p 238 When any article or irlicles are 
produced in evidence before a Criminal Court a description of such article sliall be entered under the Courts 
Signature on the flysheet of the record. This desaiptiun should always include dimensions and weights when 
dimensions and weights are material either as regards the article itself (as in excise and weight and measure 
cases) or as regards the use tliat was made of it (as in murder and hurt cases) Each article should be diatm 
{pushed by a letter or number and when reference is made to It in the course of the evidence the letter or 
number shall he quoted.— CP Cr Ctr , Part V, No 1 1 

3. Praetlee— High Conrt inait be latlifled ett facta at neU at law — Bombay —In casei sent up to the 
High Court for confirmation of sentence of death ft is the practice of the Court to be satisfied on the facts as 
Well as the law of the case that the conviction is right before it proceeds to confirm the sentence Katanlil 710 
In the Bombay High Court when a pnsoner has been sentenced to death even though the com ictiotl w is w ith 
the unanimous verdict of a jury, the whole case referred is before the High Court on matters ol fact as well as on 
mattcisof law,17 Barn L. R. 1072 S Bom. Cr Ca ll3->l6Cr L.J 81B TIte correctness of the procedure was 
doubted. 

)Vhen the case is referred to the Higti Coun under %. 974, the Court is bound under this 
section to go into the facts of the case, although the conviction was by the verdict of a jury, 19 V R.67. Uut 
this rule will not be followed in hearing the appeal of a co-accused not sentenced to death along with reference 
under a. 374, in the case of a person sentenced to death 2 C. W N W Thoa a person sentenced only to trans- 
portation for life may be m a worse position as regards invoking the Appellate Court than one sentenced to 
death, IIB L.R.14. &ralso20 W.R.19 Wherethereisacaseofciearlaitureof justicetoapersonsenteuced to 
transportation for life matnalby jury the High Court can only bring his case to the notice of the Local Govern 
ment to be dealt with under s. 401. 90 C W. H. 165 

375 . (1) H when such proceedings are submitted the High Court 
1*0 w er to direct thinks that a further inquiry should be made into or additional evidenc** 
m”*dVor”addmon^ taken upon any point beanng upon the guiU or innocence of the contacted 
evidence to be taken person it may make such inquiry or take such evidence itself or direct 
It to be made or taken by the Court of S"ssion 

(2) Sufch inquiry shall not be made nor shall such evidence be taken in the presence of 
jurors or assessors and unless the High Court othenvise directs the presence of the convacted 
person nuy be dispensed with when the same is made or taken 

(3) When the inquiry and the evidence (il any) are not made and taken by the High 
Court the result of such inquiry and the evidence shall be certified to sudi Court 

Note.— This section is an exception to s. 3o3 

1 High Coati't power to take additional exldeace.— Under this section and s. 42s the High Court 
when recording the further evidence could dispense with the presence of the accused espeaally where the 
nddinonat evidence was recorded by itself, asm the Panga Pedit Murder Cure, 24 H. 52^ See Cnmwal 
Appeal of \90&, AUakab>td High Court Under the powers conterred bj this section, the Bombay High 
Court in 19 &. IW admitted a confession rejected the Sessions Judge. In 16 P. W B. 1911 es 12 Cr L. J 412, 
Uie Higfa Court admitted further evKkaoe la an appeal from a conviction of murder and uispected the building 
where the ofieoce was altafed tol»aebMB<ocDaunBdL 
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P Kli^Crcr- 

t> CT'-'— r- rr 

arr- ' crn cncc. 


376* It aaycs. f*-«cSn:tt'Si tmiar S>-? v*''^f2rcrjs£5rj:6j 

ad o® 2J'v<»rir3 crt-^jiTT, tr-*- O'er" — 


Co} trjX7 cc— ‘!n3 t£“- «ftr:tsrxsi or fa_=* sej' ot£«r s^rn'ercs- 

(£) nAv a-trili tfc'*- ccn-victH^ a^d cors'^s. tfc'*- acdi^ c£ cSsigs wLc ^ 
S'2.'’ ^r.1 Oj*^ r~^^t fc'TS’ <T^~^<££^ Pttt, r" c^dsr a c-®^ tnal re Ci* ‘ac*® or aa 
ciari.e.C’' 


('f) irsv aerrnt the aessued pe—oa 

P-rey*-^ tc ^ re* f^der r ® coaSneata^ «h3ll fc**- raade cadis’ ths* «eca'3c ca— l-O 
all -ir^d pr<d^ns/ as appeal h.'?-* eipsred, O''. u 20 appeal cs p'^<-r ed wi h-a «ccJ: pen >- ^■-' 
•rr h appeal li tS'pea.eii 

ITc-jai, — i. PsTr»» cf EI^ Ceut M aess! cirkces aad d:?ect £r«a& Oc a ewe ®«a c? 

* 6 re-f^^-racrtert tfe«-tr*-osc£ drsaA. lSs Hi^ Coert 12 B C. W. K, tU etde^ a cfi» 

^Ti'iecoa w?-i arsl firah«r (rrdesar waa neceatiry at r. 13 CL ^ HI ^ ^ ^ 

12 Cr. L 1 4*1, TO^-er®^ d:* Hj^ Crtr* dlr®ta«r^ the f«»cial « tie asrcsed, wias was laaiir'iEdsf la t_e 

Ca^ cc tf-esa'aerigrg-acirajraag-sreg; tecr; a?^--»rfcs»<fertei:& 

2. PerQ- ef EI^S CcTrt ca ac^laal <r* cisdsy, ta ecerwi airaed *2 etna* rf*s-e 
Crd!s< oe ti* rrias** a ca. e »!;.»-* t£*r app*-Ea=t was tntd r r nisrftsf aQ’’ co ficw!!= fe^ ^ 

•5.2r2a&i SrtI L P C,aad wai err^etsd c< taeisr, L"* to £adiaj was g i v e e 00 the nssir charser 

0QW appeal afirjo:asdt-i®4act:j»^io»t!»cfcarjeo»tacni<if,bc*//4/tIatitwascDfE?s*sc.fc*'Ct3 

the *,/peZ«l oe the tricor eharjje, at Jwcgfc ci> Cedisj was rBooided, provried esidecc*’ co 

«'Wr*r-,8P E.t313»«iP L.e.l213*s23P.W ILtStS^lf CT L.].r7t. 


Or E'er? cr a o* new 
i^zerce to te •t^ced 
ty two Jedyej. 


37r« In e^cry case «o subTctted, the cmififEsiQQa 

ar> res' «er.iftnce or order passed by the High CotA shaE, whfis ** “ 
cofiatsts of two fr- rao*'e judges, be niadev passed e^*d br a 
of th»Ta 


37 B. When any such case b heard before a Bench o' jodges ard =otJi Jcdg=^ 

divided ni op nioa the case, with th®ir opmiona t&ereon, «hall ^ „ 

■'ifSSriipnrnf' =■ 

d®S\er hi5 opinion and the judgment o- order shall follow «t.cfi opu-i 


irot«.^Bd|e towhon cm 1j rtferred ctay decide aceordcif t« fca ewa 
refer'ed to a thrd Jadge, it is tJi* doty <rf that Judge to cipTS* aad act opoa die optmoa at wfn rr-r-d- 
hraae'' defisi “ly amsed, and not necessarily to bold dsat tfce optmoa cc tbe on* m farocr 
shoo!d fctvzil, IS3T A^W If 123 dut^l'nz trota tfr* jadgtcec* of SIahmood J, fn 18*S i- K ^ ^ 
ofoptnon that the pnnapleougtj tobetbat wfcereveroTe Jodgewas tor acajcittal tLeacccsed , 

the benefit o' th^sas^ and l>®actpjjtt£d. ab>o s. 429 In IT C, K 1213 = U Cr J 642- 
to wbwo the case was reietred, there being a d^^Scrence of opinion be tw ee n the Judges who firs* 
appeal, cpfet/3 the conviction for lanrder bo* did not pass tfc®- cap tal sen'ecce ‘of d’O reason that tse 
the capital sentence bang over their beads Ur six inontbs owing to the delav tef fir- High Conrt. 


379. fn cases mbmitted by the Court of Sesaon to the High Court fo- the 

of a sentence of death the proper officer of the High Court shall 
dela} , after the order of confinnation or other o'dsr, has been made ' 
Sent for eoBfirrmtion High Court, send a copy of the order, ueder the *eal of the High Court 
attested mth h is olEoal stgeature to the Court of Session. 
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380. Where proci,c<!mtrs nre submitted to a MiRistrate of the first class or a Sub- 
Divi'-ioinl MnRKtrate as proxidesl b> section 562 such Maypstrate may 
submitted^j'^MTp^ thereupon pass such sentence or mahe such order as he miRht haxe passed 
trate not empowered or made i( tin. case bad ontpnall^ been heard bj him, and il he thinks 
562 !*'^ section further inquiry or additional cxidence on an) point to be necessar), he ma) 

make siicli impiir) or take Mich cxidcnce himself or direct such mquir) or 
cxadence to be made or taken 

Keies.— 1 Tins sectnn is new TlcSelect Committee m their report saj Uehate omitted Oils 
danse In the Bill as Introduced for reasons already given under s. 31 ante \\e have subsiiluted a clause 
providing the procedure to be f 11 iwed when a Magistrate not empowered under chase 562 Is of opinion that a 
first offender should be dealt w iih under that section 

2. Boperlor U&gistr&te cannot refer the ease back —A second<hss kfaglstrate found the accused 
Euiltj of an offence under b.3‘’t ] P C nnd Jie sent the record and the accused to the pistnet >fagisnn(e 
under s. 662. Tlie District Magistrate sent ll>e case back to die second-class Magistrate pointing out that 
s. 562 was Inapplicable. Held tla District Magistrates order was Illegal inasmudi as s. 380 of the Code enacts 
that such Magistrate ma) pass such sentence or order as he might have passed or made if the case had 
onglnallj been heard b> him and he could not haxe sent the case to the second-cLass Magistrate for the 
purpose of sentence i( he had origuiall) heard it 4 t> B R ISO »7 Cr L> J 4(9 , 1 L B R. 131 referred to 

1 What order laperlor MagUirate map make — ^«rrr->-Whetlier a Magistrate to whom a case [s 
submitted under ^ 862 proMSO cm pass older this section any order other than n sentence or an order for 
release on tlie probation » 4 L B R *7T «= 8 Cr Ik J 475 

4. Saperlor Hagtilrate may even aeqnlt— In lOtS U B R. lit Qr SS » 18 Cr U J 655 il was 4r/i/that 
tlie Magistrate to whom the proceedings wen. submitted iinders. 562 was not prevented from acquitting the 
accused under the powers vested in him by tins section if on a perusal of the evidence he comes to the 
conclusion that the com ictlon ought not to stand 4L.B R 377 b 8 Cr referred to 

S Appeal lies against eonvictloa to Seisloni Covet.— A conviction under this section must for purposes 
of appeal be considered to be passed by a finKlass Magistrate and appealable wiihm the meaning of «, 408 and 
not a conxactlon within die meaning of s 407 17 Bom L R,695Bi6Cr L.J 738 


CHAPTER XXVIII 
Of Fxecotion 

38tt fV/icn a sentence of t/cafft passed 6j -a Court of Session is submitted to t/ic Higfi 
Court for confirmation such Court of Session shall, on receiving the order o[ 
rxecution of order confirnialion or other order of the High Court thereon cause such order to 
passed under s. 376 be carried into tflect b) issuing a warraiu or taking such other steps aa 
ma) be nccess.ar) 

Notes.—! For Form of wnrxant of execution on a sentence of death see Sdg V No 35 anl on 
commutation No 36 

2. Order of High Conrt to be comraonl ated to Boperlateadeal of JalL— Sessions Judges are directed 
to make arrangements for communicating every order of confirmation reversal or commutatiun of sentence o| 
death to die Supenntendent of jad wherein the prisoner is confined will In 24 hours of receipt of the order In the 
Sessions Court, Jtfodras let of Proettee t 249 

S. Rtference to Oovernment In eaies of lofvBtletde.— In nil cases where womenare convicted for the 
murder of their Infant-children a reference sf ould be made dirougb the High Court to the Cm eminent with arj 
expression of his opinion by the Sessions Judge as to the proprict) or odierwrise of reduang the 
Madras C O t^o 404 dated WA rebruory 1BS4 
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Postponement of 382, H a noman sentenced to death is found to be pregnant, the 

capital sentence on High Court shall order the execution of the sentence to be postponed, and 
preg:nant women. may, if it thinks fit, commute the sentence to transportation for life 

Notes —1. For Form of \varrant after a commutation of sentence, see SckV, No 36. 

2. It Is only the High Court that can postpone ezeeation,— The Higli Court is tlie only tribunal in 
which the law vests the power of postponing the execution of a sentence of deaili (passed and) confirmed on a 
woman found to be pregnant, Weir II, 441 SiKha case, the Sessions Judge is competent on1> to direct the 
postponement of the execution of the sentence, unul further orders of the High Court The High Court is 
now under sucli circumstances empowered to commute the sentence to one of transportation for life, if it thinks 
fit and this is an instance of a case contemplated by s. 369 in which the High Court alter signing or passing 
judgment, may alter or review the same 


3. Englbh Practlcea—This is an instance of a ‘ Repnexe' or ‘ Respite ’ In England when a woman is 
convicted and sentenced to death, the Clerk of the Crown after sentence is to ask whether the woman has 
anything to say in stay of execution of the sentence If she then alleges or the Court then or later has reason to 
suppose that she IS pregnant, n jury of twelve matrons should be empanelled sworn to try whether or not she i» 
quick with child. If the jury require the assistance of a medical man, a medical man is requested by the Court to 
retire and examine the prisoner and is then examined as a witness. It the jury find that the prisoner is quick 
With child, the Court stays execution ot the capital sentence until tlie prisoner is delivered of a child, or it is no 
longer possible Uni she should be so delivered Sec Halslury, Vol JX, p 375, Arthbold p 242. It is for the 
prisoner to plead pregnancy and unless she so pleads the right to a jury of matrons i» said not to be absolute, 
R,\ //««/, 2 Cox 261. 


383, Where the accused is sentenced to trampoTtaiion or imprison 
Execution of sen ment in cases other than those provided for by section 381 , the Court passing 
tati^ori**^ transpor* sentence shall forthwith forward a warrant to the jail m which he is, or is 
in other cases to be confined, and, unless the accused is already confined in such jail, shall 

forward him to such jail, with the warrant. 

Notes.—!. Sentence at transportation oa woman, If not appealed against, to be referred to 
Government— Under the orders of Government, the Chief Court has directed that in every case in which 
a sentence of tr'insportation for life is passed on a woman for the murder of her iiifant<hild, and the sentence is 
not appealed against, the file Of the case shall, alter the expiration of the period allowed for appeal, be forwarded 
to the Chief Court for submission to Government with a view to the considention of the question whether any 
commutation or reduction of the sentence to be allowed Pun Cir’, Chapter \LIV, p 402 


2. Warrant of Imprisonment— Schedule V, Form 29 gives the form of a warrant of commitment on a 
sentence of imprisonment passed by a Magistrate The signature of a Magistnte to warrant, should not be 
affixed by a stamp, 6 U. 396 

\ 3. Sentence of Imprisonment commences when it b passed. — A sentence of imprisonment ought to 
commence from the time that the sentence is passed, unless there is some lawful reason for ordering it to 
commence at some future period, 3 B L. R. Ap Cr. 50 = 12 W. R 47. A sentence once passed might be post 
poned by Legislittve enactment (s 397j or by judicial order warranted by law (ss 3a and 426). When ajMigi=> 
Irate after sentencing two persons to separate terms of imprisonment, admitted them to bail in order that they 
might have the "ineans of apjaealmg, it wis Ar/dthat admission to bail did not make die sentence one to 
appeal, upheld time and consequent!) illegal,? C. L. R. 393 , i2 W.R.47, 

had the capital se \ ! < , , 

QcDcemcnt of fmpriioDment caimot be antedated,— A sentence of imprisoium-iit lor punou 
up IS illegal, but sentence of imprisonment until Uie rising of tht. Court ui^guod and fulAbth^ 
379, »ia„_9p. VI. R. 1907 = S Cr L.J.217; 4L B. R. 152i=7Cr. * ' / 

Procedure in cases ,|^’n Court to commit prltonev to Jail outside the 
submitted to High Ui, ,«>, |u n case reiened under s 307 the High Conn ( 
ou or con rma on i rd rxit in ihe exercise oi Its ordin iry urigm lU 

‘ -Mivudei* lo the wairant within the lemtonal limits of 
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the High Court Ss required to send llie accused to the jail la ttliich he would be confined by the Court siibmitling 
the case, subject to any rules under s. *511 s-v 7 8 md 9€>f Prisoners //<■/ III of iflOO do not npply tosiicli i 
case 79 C.S88 (FB) 

8. Illegal to order coafloenient In * PoKee Lock ap —fit the absence of a notificition by Local Govern 
ment declaring a Police I^k up ns a phee where person sentenced to imprisonment may be confined 
It IS illegal for a Magistrate to direct the prisoner to suffer imprisonment in such a place, 7 L B R 62sz 

19 Cr.L.J.10 

T, Period of imprisonment how to be e&tcnlated —In calculating sentence ol Imprisonment the day 
upon which the sentence is passed a id the diy of release ought both to I e included and considered as days of 
imprisonment, for example i man sentenced on the 1st january to one month s imprisonment should be released 
on the 31st January, not on the Isl February tAn/rir GO No 2411 dated 22nd Novetii6er,\S’i] In calcuUt 
ing their (soldiers ) sentences of impnso mem the rule laid down in para. tl^^Queens Regulations') is that the 
day on which the sentence is signed and the day o' release shall both Iw included * • * This rule is 
founded on the pnnaple of English Law which o nits to takd notice of fractions of days and considers a year 
completed on the last day of the jear A soldier who li sentenced to imprisonment for one year on the 
1st January is entitled to be released on the 31st t) cember and ii detained on the following day he is illegally 
in custody This methtxl of reckoning sentence is further enjoined m Itengal Nilitary Regulations s 43 
para 27 Oudk Cr Dig , p 2a 

8 Endoriemeat of prevlons eonvtctlon on back of warrant— Every Criminal Court when it passes 

a sentence of impnsonmenl or transportation shall endorse on the back of the warrant, with which under s asj 
It forwards the convict to jail the foUoai tg | irticuhrs —{ i)age ofthe convict (^) caste of the convict (r)place 
or residence of the conv ict (if) plea ui tlie convict and (e) opinion of the assessors (where the trial is conducted 
with the aid of assessors^ *’ 

Ifatthe trial any previous conviction has becnest il lished Uie follow mg particubrs shall also be given — 
(a) name of the oSence of which the convia was previously co ivicud (^) sentence passed i [ion him (Odate 
of such sentence and (if) name designation of the trying authority 

The above particulars shall be written in tl e same language in which the warnnt itself is written.— 
Penn. H C Cr Gr p 38 

9 Warraok of execution— directions as to— See C P Cr Gr Partll No 3o 

384. Every warrant for the execution of a sentence of imprisonment 
fore'x^tio^ shall be directed to the offirer in charge of tlie jail, or other place m which 

the prisoner is or is to be confined 

Notes.— 1. Separate warrant for etch prisoner — A separate warrant should be issued in case of each 
pnsoner and a definite period of impnsoiiment should be seated. Thus an order directing a person to !« 
imprisoned ‘ until he gives security is bad BC.6<t 

2. Confinement la Jail other than that stated In warrant nnlawfnl —In 11 C. 027, it appeared that 
a Sbenff’s officer delivered over to the officer m charge of the Alipore Jail a Judgment-debtor w ho had been 
duly committed to the Presidency JaiL It was held that the impnsonment was unlawful See also 29 C. 238 
(FB.^ , 

Warrant with whom 385. When the pnsoneris to be confined m a jail, the warrant shall 

tolwlodged jjg with the jailor 

* 386. (1) Whenever an oficmler has been sentenced to pa> a fine, the Court passing 
Warrant for levy of the sentence may Lake action for the recovery of the fine m eitlier or liotli 
of the following ways tliat IS to sa) it may — 

(o) issue a warrant for the levy of the amount by attachment and sale of any moveable 
property belonging to the offender , 

t««tion li >ut«l tut«df)rtlw oriciasi •KVion by Act XTllI vf 
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(ti) Comf'tnidtton under X 2S0 —When compen't-ilion is ordered to l>e paid under s. 250 the proper 
procedure is to recom the hne in the first ItisUiice under thU section and s. 3!f7,andi{ not recovered, then alone 
can the Magisinte order impnsonment, 8 L. B. R. S) t IS 0. HI and SSI ; 8S K> 137. See Noteb 31 and 32 under 
s.250atp. 710 

(in) Ch»»/rni<i/itf'Hinder a. 545, ^ 

(ir) Bxetix eharge and rattw tj> /are « not fine — TTie excess charge and fare mentioned m s. 1 IS of 
Act IX of ISOO \Ind\in Ra\lo.ay'\ is not *i fine Uiougli it may he recovered as siidi, and no imprisonment in 
default can be inflicted, 20 M. 83S. See Note II tos. 33 at p.SS 

(p) Court and proeest/ees—A Migistnte can recoser the costs of the Conn fee paid upon the 
complaint and Uie process-fees from the accused, but he has no authority to order impnsoiiment in default, 
1 Bor. 8. R. 89S. 

8. Fine matt he levied by the tame Coatt with at little delay at pettihle.— See C P Cr Or, Part 11, 
Ko 33. See's. 3559 The successor in olhee of a Jtidgeor MagUtrate mny levy a fine imposed b> his predecessor, 
9 W. R. 90. But the Court tint levies the fine must be the same as the Court which imposed iL 1 here should 
be no delay in the 1e%-y o! a fine directly on passing a sentence, which includes a fine leviable by distress , 
vvhetherthat be the only punishment or not, ft Is quite lawful for ihe Magistrate to issue his warrant for the 
levy of the fine by distress and sale oi the goods of the ofTender, sr, imprisonment and distress may be 
simultaneously ordered, the hw nowhere providing that hnes may be levied by means of imprisonment, 
22 C.139; SB.L.R.Appx. XLVII at p. 49 1 ue 8 W.R.dL The levy ol the fine should not be deferred until the result 
of any appeal the convict may prefer, be known) nor can the Appellate Court order a Lower Court to abstain 
from issuing such a warrant, 2 V. R. (Cr. Let.) 13, 

4. U U Ujal to pass leatenee of floe against several aceased ooUeetively and Indlvldaally7-~A 
sentence of fine must be specific as to each person fined It is not legal to pass a sentence of fine on the 
prisoners individu.'illy and collectively, 8 H. R. C. R. Appx.y. When, however, the payment of a fine or fee 
IS ordered to be made Jointly by several persons convicted together, it may be recovered from all or anyone of 
them, and if payment made by one is nullified by the reversal of the order as to him, the liability ol all and 
each of the others revives, as what was done subject to appeal wns but provision'll or subject to a condition 
subsequent, Rataalal 90. 

9. Fine may he levied at any time wUhln sU years —Fine may be levied at any time within six years 
after the p<issing of the sentence or during the term of imprisonment if it exceeds six years, and the death of the 
offender does not discharge any of his property from liability which would, after hix death, be legally liable for 
bis debts—tttff s 70, 1 P C , Rataalal 207. The attention of Sessions Judges and Magistrates is called to the 
fact that proceedings are seldom taken to recover fines after the imprisonment in default has expired If, at any 
time, subsequent to the return of the oiiginal warrant and within a period of six years from the passing of the 
sentence, the fine, or any jwrt of it, remains uiijmIU, and the Court, from information gained, has reason to 
think that there is any moveable property belonging to tlie ofieiider, it should issue a fresh warrant for the 
attachment and sale of thxt property within a speoal penod, returnable within a certain time — H C 
O' Ctr,p.S3, also Wtlktns, 118 

6. Liability to fine docs not cease when ImprisoDmeot h andergone in def aalt.-~An offender who has 
undergone the full term of imprisonment to which he was sentenced in default of the payment of fine, is still 
liable to have the amount levied by distress and sale of any moveable property belonging to him, whicli may be 
found within the jurisdiction of the Court passing the sentence, whether the olheer who inflicted the fine issued 
any speaal direction on thesubjeaornot, 8 W. R.61. The imimsonment which the Court is authorized to 
impose in default of payment is intended as a punishment for non paj ment, not as a satistaaion and discharge 
of the amount due Ratanlal 91. But ue the new amendment made by the Insertion of the proviso under which 
no wvrranl can be issued w iihout special reasons when the accused has undergone the full term of imprisonment 
In default of payment of fine. 

7. Coait tbonld exercise its dUeretien whether fine ihonld be recovered even after Imprltonmeat.— 
The Uw IS merely permissive and not imperative. When efforts have been nuide to realize a fine by distress and 
sale, and when ilie offender has undergone the imprisonment awarded in default of payment of fine, the Court 
should exercise its discretion, according to the arcumstances of eadi particular case, as to whether, after the 
release of the pnsoner, any further steiK should be taken towards the realization «f the fine within the pe 
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allowed bylaw [{there is reason to believe that the o^ender was able to pay andv/ould not, prefemngto undergo 
imprisonment, the law should be strictly enforced , but if it appears tliat the fine was not paid for want of 
means or tint its realization uould be ruinous to tbetrffender or hi> family, a is not desirable that further steps 
should be taken . — Pan C»r‘,Chap LI, p 264 But prelitmnarj Note abo\ e 

DISTRESS AHD SALE. 

8. Formalities to be observed In attachment and sale —Formalities will be observed m attachment, 
sale and adjudicating upon objections similar to those in force m the execution of civil decrees, with this 
difference that the process issues on the criminal side — Pan Ctr, Chapter Lf, p 268 But s 538 Thus 
die officer attaching moveables must have the warrant at the time of attichment, otherwise the attachment is 
illegal 27 A. 258. 

9. Bignatare on warrant shonld not be atBxed bjf means of stamps — This practice besides being 
illegal, 11 objecUouable on other grounds, nndisstnclly prohibited. No officer of a jail would be justified m 
receiving or detnuuiig a prisoner on a warrant so signed— /’«« Cir,p2a3, 'i1so6U.396. The impression of 
a stamp bearing the ofhcer s name is msufhcient and illegal, li-ilkiits 12a 

10. Vhat property may not be sold.— Note 9 at p 127 

(i) AgncuHaral tmpUnunU —Although agricultural implements are not exempt from distress and Sale 
in realization of a fine the measure is one which should be resorted to with discretion, othewise it may entail 
undue hardship incases which do not require such severity —/!«« Ciz", Chapter LI, p 269, 

(ii) Joint faymly —This language denotes things which may be taken by distress and then 

sold so as by mere act of sale to pass tlie property m them, not mere nghts and interests or shares m 
joint moveables, such as that of an undivided Hindu family, Yfeir II, 442 , 20 C. 478. See also 29 P. h. R. 1913 w 
16 Cr i 3. 166 In Weir II, 443 it was h/d that an attichmenl of moveable property belonging to an 
^Ityasaniana family (of which comphinant and accused were members) in execution of the warrant for the 
levy of the amount of compensation ordered under s 250 to be paid by the complainant to the accused, was 
illegal But aFull Bench of the Madras High Courthas, however recently held that the Interests of an absconder 
In the joint family of which he is a member can be- attached under s 83 The mode of levying pecuniary 
penalties should lie stnaly confined to the provisions of the law that gives the junsdiction In 2T Bom. L. R, 
1363 the question whether a share of joint Hindu family esute can be^ttached and sold by a Magistrate came 
Ijefore the High Court and it was rAWCBTT, j .that under s 483 (3) read with s 386 (l)(o) a Magistrate 

can attach and sell property even if such property consists of a share in a joint Hindu family estate. See 
Mid Pol Min VoL I,p IIS See SI M. L J. 84 (F.B ) . 31 M. L. J. 120. 

(jf i) Crowing eropi are not mov cable property for the purpose of this section Weir II, 414. 

(if) Peoperly in a foreign Slide— is no authority in the Code to attach the property of the 
oflender in a foreign State, as the Code is only applicable to British Indn, Weir 11, 411. 

(v) Where money was deposited by a person is surety for his brothers appearance in a criminal 
tnal uid the litter being convicted in the case, and sentenced to a fine, die money was seized m realization of the 
fine, on the ground that the depositor and his brother were members of a joint Hindu family, hut there was 
nothing to show that the money deposited was not the depositor’s own Held, that the deposit could not be 
seized in levy of the fine 19 A. L. j. 887, 

CLAIMS OF THIRD PARTIES. 

lO'A. Under the new amendmeBt by eiib'Scctlon (3).— The Local Government under the amended 
subsectlon(2) is authorized to frame rules regarding the execution of warrants and the determination of claims 
prefened by third parties on an attachment of property tn execution of a warrant of fine. Under the old Uw, 
upon a claim preferred by a third party, the Magistrate could not try any such claim because the section did 
not provide for such contingency. 

Under Ike old Code—W. was held tint Uie principles applicable to attachments under s 88 apply equally 
to aitichmcnts under this secuon, 28 P. L. R. 1915 ss 16 Cr. I*. J 188 1 what may be said with regard to s. 88 
would e<iuilly applj to s 358, 20 H BS. 

11. It aUagfitrate boand to Inquire and deside eUlut?— The Code does not contain any prov| 
elon for the trial ol cUinn whidi may be preferred to |»rop rty distrained under s. 386, 88 P. L. R. 1918 «■ 

16 Cr. b.d. 169. Incases of dispute the Mngistrate should stay the sale of the property seized to give the 
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cUlrnsnltirae to estabh Ji his riRhl. 13 H. BS. TheMasistrateia nowhere refiiiifc<l by hw to try any daim that may 
be prelcrred to the ow nership of any property distrained, 11 C. BM. A Migistrale is bound to intiuirc judicially 
into and decide a clsim to property attached under his orders In attempting to recover a fine. A claimant must 
be gu-cn an opportunit) of showing tona fiit interest in such property before it was attached, 1 Bar. S. R. J32. 
But itt lt>-A aboNC. 

A Magistrate, who has issued a distress wamnt under this section, is not required by law to try any 
claim whidi nisy be preferred to the ownership of the jKOperty distrained, 31 C. 9i3. was sentenced to pay 
s fine. Proceedings were laV.cn under this section to resliscthe fine inflicted on A and certain moieable 
property supixised to belong to him was sold for Rs. 5 The property thus sold really belonged to /?, /f i father, 
who thereupon sueil the Secretary of Stste praying for rcstorstlon of the said property, or Its value Rs. 10 . Held, 
per BuAiR, J , that the order of the Magistrate for the sale of pamculsr chattels mide under the arcumstances 
was not a judicial proceeding and was not the proper subject of cnmiml revision, that the reineily of an 
aggne'^ed third parly was by suit, not sgamsi Magistrate or Government, but against Uie person 111 whose 
po«^<;ession the goods were found Per Aikmks, } , that a claimant may proceed against the purchaser, but this 
does not prevent his proceeding against the Crown if he prefers to do so, 1898 A. W, N. 178. 

11. Claims and ebjeetiem how dhpoted %t.—See Notes 17 to 21 at p 128.— When an objector comes 
fonvard, he should be warned of the penalties contained in s. 207, 1 P C , against a fraudulent claim to properly 
to prevent its seizure in satisfaction of fine. After this warning, the objection should be inquired into and 
disjxKcd o! either by admitting the claim of referring to axil action it his claim seems prvtafane grounless.— 
/Vm. Or-, p 269 If any claim is made to the atiadied property, the Magistrate before ordenng its sale should 
allow the claimant an opportunity of establishing his title in a Court having jurisdiction to determine civil 
rights, Weir 11, 413. 

IS. Pestponemcot of tMe of attached property when neeestary.-When claim is made to propertv 
attached under this section, the Court should direct the postponement of the sale oi property seized for such lime 
as in Its opinion would be sufficient to give the claimant time to establish his right to the property, unless 
by the reason 0 ! the nature of the property an immediate s»le would be for the benefit of the owner, m which 
case the proceeds should be held over Rataalal 976, where 32 C. 985 and 20 M. 89 ixt/olhwed 

14. Claimi to be decided by Uagbtraey and net by Peliee.— A warrant issued under this section for 
the levy of a fine should ordinarily be directed to a Pohcemfficer and the authority issuing it should set a tune 
for the sale and for the return of the warrant If no one claims the jiroperty, the Police have the power of 
selling It w uhm the time specified in the warrant, wuhout any previous reference to the \tat,istraie , if a claimant 
comes forward tlien the ownen>hip of the property distrained must be determined by the Magistrate and not by 
the Police, ll'tiktns 118 

15. Revision— If the Magistrate errs the remed> is by civil suit and not by application to the High 

Court in rev ision, 20 U. 83 1 23 F. L. R. 19 19 = 16 Cr. h, J. 166. But see 9 P. R. 1903 29 P. W. R. 1908 a 8 Cr. L. J. 

260. Where it was held that the High Court has jurisdiction under s 439 to revise the orders of a Magistrate 
See Note 20 at p 128 

MlGCGEiLANEOUB. 

16. lofermation to Jailor about recovery of flue.— As soon as a fine or any part of ft is recovered 
information should immediately be given to the jailor of the same. 1 he responsibility is with the CovxX,— Bout. 

JP C.Cr Or',p54 Theresponsibihty for intimating to the jailauthonUes.thefact of the payment restsentirely 

with the Court , such information should invariably be acknowledged by the jail authonties and the acknowledge 
ment should be filed by the Court for future reference Madras Rules of Prachee, p. 177, 

17. Retand of fine to be made vrlthoat application —In cases where an Appellate Court has ordered a 
fine indicated by a Court of First Instance to be refunded, the Appellate Court should forthwith certify jts 
order to the Court of First Instance, and the Court of First Instance should, on receipt of the Appellate Court s 
order for such relund of the fine, immediately prepare a payment order, if the fine has been levied, 
and deliver It to the payee, whether he applies lor it or not. The Court of First Instance should at 
the same time ascertain from the payee at what treasuiy or sub-treasury he desires the refund to be made and 
Bl once direct the officer in charge of such treasuiy or sub-treasury to make the refund and inform the Appellate 
Court of having done so The officer in charge of the treasury or sub-treasury should, on jvrcsentation of the 
payment order and without requinng the applicant to lumish an official copy of the Appellate Courts order or 
judgment or any other document besides hii bare application, make tlie refund ujion demand of the applicant 
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soon as h« has furnished satisfactory proof of hts identity In such cases a written application from the person 
entitled to the rcpaym'iit of the fine ia not required and should an applicant for refund present at any time 
such a wntten application it should be accepted on plain paper uithout my Court fee(w* Government Gaielle 
for 1896 Part I pp 427 and li C Cr Ctr Whenever an Appellate Court other than the High 

Court reduces or reverses a sentence of fine, it shall if the fine has been levied grant to the appellant an order 
of refund. Wlien the order of refund is presented to the Court of First Instance it shall forthwith prepare the 
necessary order and deliver it to the payee without requinng any formal application therefor Madras Rules of 
Practice p 63 

18 Liability judicial officers for judicial act done illegally within the limits of their jurlsdlctloB.— 
A judiaal officer, who in the discharge of his judiaal duties issues a warrant which he has authonty 
to issue though the particular form or manner in which he issues it is contrary to law acts williin and 
not without the limits of his jurisdiction. That word means aiitlionty or power to act in a matter and not 
authonty or power to do an act m a particular manner or form See 2 M I A 293 and cf 39 C 933 (P a) Where a 
Magistrate of the first class having sentenced an accused person to three years rigorous imprisonment and Rs.5O0 
fine under ss 379 and 4U of the Penal Code and having issued a warrant purporting to act under this section 
for the levy of the fine by distress and sale of cattle belonging to the accused s Id such cattle before the date 
fixed for the sale and in contravention of Form 37 Sch V and s. 534 of the Code and Form D m Chap V of 

of hiB judicial duty within his 
vas immaterial that he did not in 
he did and that the fact that 

heactedwith gross and culpable irregularity did not deprive himof the proteciion afforded by ActXVIIl of 
1880, 12 A 118" 

378 . * A warrant issued under s 386 sul>scction (1) clause («) b> any Court” 
may be executed withm the local limits of the jurisdiction of such Court and 
rantf*^* shall authorize the t 'attachment and sale of any such property without 

such limits when endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose junsdicoon such property is found 

Suspension of cxecu 1388 , (1) When an offender has been sentenced to fine only and to 

lion of sentence of im imprisonment m default of payment of the fine and the fine is not paid 
1 risonment forthwith, the Court may — 

(<i) order that the fine shall be payable either m full on or before a date not more than 
thirty days from the date of the order, or m two or three instalments of which the first shall be 
} lyablc on or before a date not more than thirty days from the date of the order and the other or 
others at an interval or at intervals as the case may be of not more than thirty days and 

{b) suspend the execution of the sentence of impnsontncnl and release the offender on 
the execution by the offender of a bond, with or without sureties as the Court thinks fit conditioned 
for his appearance before the Court on the date or dates on or before which payment of the fine or 
the instalments thereof as the case may be is to be made and if the amount of the fine or of any 
instalment, as the case may be, is not real sed on or before the latest date on which it is payable 
under the order, the Court may direct the sentence of imprisonment to be carried into execution at 
once. 

(2) The provisions of subjection (1) shall be applicable also many case m which an order 
lor the payanent of money has been made on non recovery of which impnsonment may be awarded 
and the money is not pa d forthwith and if the person against whom the order has been made, on 
lieing required to enter into a bond such as is referred to in that sub-section fails to do so the Court 
may at once pass sentence of inipnsonmcnt 

*Tb, ''»r4,>»ie«ufMlatlMln,,rMeominu»«,tabrt<ateei<>rlh*wordi ■iicb virr«al br ActXVItlefrtrt 

1 Tb, «uMb,t uu<t(«rtb« 

tTb.«McV on «*,*uUUui,4 by Act XXXVlIoe Int 
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Kote,._i The words * and the Court iisuesa warrantundcrs. 33(3 ' and the words " dayappointed for 
In return of su(* warrant of die old section have been omitted by the present amendment, 1923 So it is dear 
that section 333 does not contempUtc th isiue of a warrant under s. 33i3 and dierefore a Mai,istrate is entitled to 
proceed under s. 3S3 without the issue of avnrrant The effect of diis change would be to overrule 28 M J27 
which held that the issue of n warrant under s. 333 was a condition precedent to the carrying out of the sentence 
of imprisonment 

2. This ie*Uan InappU.able If na afleraatlve seatwe of Imprfjonmeat.— Where a Magistrate 
semcnco an offender to n hue itid tills to i>as!, a sentence of imprisonment m default of payment 
of fine, he has undc,r this section no jwwer U> omJ him over m tii> own recogni’ance to appear Weir II, 4*3 

3. Itjoe of dlitress warrant a condition precedent to impenilon of lentencc —The accused was 
sentenced to iw> a fine and indei inlt to three month> inipnsoiimciit the Magistrate allowed her some days, 
lopaj the hue and rele ised her on her giving secunty tietd die procedure was illegal unless at the same time 
a disUess warrant for die levy ot the line w is issued The busjieiuion ol the sentence was not lawful in tins case 
4L.B R,131 = 7Cr UJi432 Note 1 and the present ameudmetu enahlinga MagisUite to proceed under 
seaion3S3 without the issued i warrant, so now sucii a distress w irrant would be perieclly legal and valid. 

389. l-vcry wirrant lor the execution of any sentence maybe lasued 
^ Who maj issue war cjtJier b} the Judjjc or Magistrate who passed the sentence, or by his 
successor m ofTicc 

Note.— Chan|e of Ineambeat does not change the Coart —The successor in the office of a Judge nlay 
levy a fine imposed by his i redecessor 1 he power is restncicd to the Court winch sentences the offender, but 
the word Court is not restricted to the particular mini I i»l who held ilie oihce 9 vtf R 30 


Execution of sen 390. When the accused « sentenced to whipping onl>, the sen 

tence of w h i p p in g tcnce shall * subjea to the provisions of section 391 be executed at suclt 

place and tunc as the Court may direct. 

Notes —1 WhIpplAl not io be InStcted In pablle —The punishment of wlnppingis never to be inflicted 
111 public or in front of the courthouse but alw lys within some walled enclosure, and m the presence ot a 
Magistrate or the Superintendent of a jail and whenpraclicable,of amedicalothcer— Or,p 277 Judinal 
floggings shall be inflicted in priv ite eiUier at a jail or m an enclosure near the Courthouse and it possible in 
the presence of a medical officer Midrai Rutts oj Praclue s 8u See also Note lb to s. 32. 

2. Exeentlon of sjIo senten.e of whippuig not to b« deferred — This section authorizes a Court passing 
a sentence of whipping only to lix die place and time lor its execuuoa but it does not coiUemplate a postpone 
ment of the execution ol the sentence to a future day It must taee place at once Rataolal 9i>o , 28 M 463 It is 
illegal to state in the warrant that execution ol ilie sentence oi wnippmg sliaU laLe place at some luture daj, 
such as the date of the expiry of the sentence oi imprisonment 6M U C.K. Appx. JCXXIflll, Where execution, 
has been so deferred the sentence was cancelled as inoperauve, 20 W R, 72. itee Notes 2 and 3 to s. 391 


391. (1) When the accused — 

Execution of sen sentenced to whipping only and furnishes bail lu fju 

tence of whipping m satisfaction of the Court for his appearance at such time and tilatr* 
addition to imprison ^ . j v aj .. 

jnent Court may direct, or t 

(i) is sentenced to whipping tn addition to inipnvort//^ d ‘ T *■ 
whipping shall not be inflicted unul hiteen days from the date of the sentena, ir, j an 
13 made within that time, until the sentence is contirmcd by the Appellate Court, toe di - f 
shall be inflicted as soon as practicable after the expiry of the hftcen days, or, nv a 
as soon as practicable after the recapt of the order ot ihe Appellate Court CMaroL ^ ^ 

(2) The whipping shall be uflicted m the presence oi the oacaroi. . 

unless the Judge or Magistrate orders it to be indicted in hw own preseccs; 

• TheM wordtuid Bjum w.r. ln»«rt.d by art Xll of IMJ 

t Tbn« word. w«r« tubaUtutod for tb« word* ii mbUs al tV whipp la adlil 03 
(0 ippMl* br /b 9 
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(3) No accused person shall be beateiiu.d to whipping m addition to iinprisonment when 
the term of iinpnsonment to which he ts sentenced is less than three months. 

L Note —Under the new clauae (j) —A sentence of whipping can be postponed though in addition to 
wnipping no sentence oi imprisonment is passed The old section contemplated cases of whipping in addmon 
to nhicli a sentence of imprisonment was also passed So under the old section a sentence of whipping alone 
could not be postponed 

Notes— 1. “ Bentence whipplRg when tobe tnrtltd ont— The word ‘ sentence ’ in this section 
means the total punishment inflicted at one tnaL Tlierefore when an accused is convicted atone trial of two 
jfieiices and sentenced to a separate term of inipnsonmeut for each, and also to whipping for the second and 
ilic sentences are directed to be consecutive, held, that the sentence of whipping ought not to be delajed until 
the expirj ot the first sentence, but shall be carried into effea according to the provistoiH of this section, 
Rat&ol&l ii03 

2 No provision for postponement of exeeotlon ef sole ae&tenc« of whipping when convicted bj s 
second-class Magistrate.— 1 he refusal of a second class Magistrate to postpone a sole sentence ol whipping onlj, 
pending an intended appeal, is quite proper, as that is the only order he could legally piss The Code makes 
no provision whereby a second class Magistrate, imposing a sentence of whipping only, can suspend its 
Lxeciinon nor does it provide lor the detention of a person so sentenced to allow of his appealing nor lor his 
re-irri-sl to uiideigo the whipping it the sentence is conhrmed on appeal It is only when whipping in added 
to imprisonment in an appealable case that the whipping may and ought to be postponed under this section, 
26 M. 463 dt p. 466. But now a second-class Magistrate caimot pass a sentence ot whipping See » dZ as 
amended by Act iV ot l9Ud See Note to the section and also cL (ni to subjection (t) 

3. PostpoDement of whipping Illegal — In a case where a person was sentenced on three separate 
convictions, hrst, to a term of impriaonment, second, toceruin number of lashes to be mllicted at the expiry ut 
the term oi the impiuonmeni, and third, to a term of impnsonment to take effect alter the sentence ut 
whipping was carried out, hetd that the postponement ol whipping alter the first term of iniprisoniuent had 
expired IS Illegal 6 M.H.C R Appx. XXXT111,7 H.H.C.IUAppx.XXlX$ RaiaalaldOO. 5eealso4Bc»n L.R.9a9. 
bimtiarly, in 4 Bom, L. B. 436 it was Aeidth^X where the accused was convicted el twooMences lor oneoi which 
he is sentenced to impriaonment and lor the other to whipping, the postponement of the sentence ot whipping 
is Illegal, (i; that no appeal lay against the conviction and (ir) the whipping ought not to De postponed, 
merely because the accused appeais against the sentence ot impri»onment Ihe immediate execuiionofa 
sentence oi whipping is not illegal in a case in whid» m the same trial, whipping ts tinpoaevl for one tliaunct 
oflence nnd impnsonment tor another, Weir II, 446. See^lso \ote2ios.3yy .Sire Note to the section and also 
«.L (»} to sub-section (ij 

4. When sentence becomes Inoperative, It sheald be canceUed.— Where a Deputy Magistrate ordered 

that the pnsoner should be brought beiore him at the expiration oi hi> imprisonment, and that the sentence of 
wliipping should then be carried out, the High Court cancelled Ihesenience ot whipping ashaving become 
inoperauve and incapable of being caaied out by lapse ot time, 20 W. B. 78. Ihe worda“as soon as 
pmctiCdble ' m subjec. (1) renders this ruling practically absolute But where an accused person was ordered 
to receive thirty sinpeson the day of his release from pnson, the High Court set aside the order as altogether 
illegni and improper, tSSt A. W. N, 133. , 

5. When does sentence of whipping become Inoperative 7-~A sentence of whippings delayed be)ond 
ihe i>eriod presaibed by the Act, cannot legally be canied into effect, Weir 11, 446, eg , where a second-class 
Magisirale p isses a sentence ui four montlis’ ngorous imprisonment and whipping and the order of the 
ApiKllate Coua is not received wiihin the four months, the pnsoner must be released at the expiration of die 
senicnce of imprisonment and the sentence or whipping will b«ome inoperative, for the law provides no means 
lor ubuimiig the attendance of die pnsoner so senteuced. but>«ection (3J which is new is put m to rendersuch 
«.ascs rare. 

6 Prisoner Aot freed from liability to whipping throagh breach of doty, eto^ ^f offieer.—'lhe 
lunislimtni of whipping is to be inllicted immedmel> on the expiration of the time set lorth in the section, 
Butitihrough acevOenvor neglect, or wilful breach oldu^.the direction as 10 whipping U not obeyed, the 
inwtnerisnot thereby, in any wiy, freed from his liability The sentence still subsisting must IfC executed, 
FatamUl IW 
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7, 77bta vhIpptBf It llU/tt >*Wj*n tHoterm of inipritonai*nt to nhich th* acciucd It sentenced it 
WtlhatithrMmontht.lhcalJitbtiltMlet eof wiipitin^ itllk^al 3 09m. L. R. #4 and unJ-r s. (5), th- 
Hlgh Court hat powtr to Mt atlJc tuch lil^^al vrnicncc 6l whij^intf, otlierwlte Uwii at the imunce of Uie pJ't) 
who could ha\e apixalcd, Weir II, 417. hub-wtion (3) ot lljii «<aloi cuniro » a. 3 of iht Whxffvii A(t, 

&. Deible nnuata cf whtppla| UltiU -^Accuted trat iconviaed und'f tt. 454 and 3$0. L P. C, 
wntcnccd to tuo jcaf> lip^Mui itn,«i«Jiinc >t ani ti ic i atfiit.* tor cjui oi tne o ft Jttt , Ar/d, reducing Uic 
sentence, that It was d,niuuul wheihcf the douuie «enic iccoi i»a» Jcjjal under ihii aeaiun, Kiianlel 

SaS. 

392. (1) In the ca5u of a iterson of or o\cf sixteen >iar3 of a^c whipping shall be 
iniliciol with a light rattan not less than haii-.in*inth m dumettr, in sUcli 
pum'^w^ on such part oi the fKrsoiJ, as the Local Oovannitnt directs , 

and, m the cji'c ol \ person under sixteen )utrb oi age, it shall be mtlicicd 
in such mode, and on suen part ol the person and wiilt sudi instrumciU, as the Local Gotemment 
directs. 

Limit of number of (2) In no ca'CshaU sucli pumshmi.nt exceed thift> stnpcs and in the 

stnpcv Qjg q{ ^ person under sixteen jears ol age, it shall not cxix-cd fiitccn stripes 

MoUi.— Ameadraeal,— The wordi In bfackel»in»ub4cc(i)ha%c been added b> Vie Whipping Wr/l\ 

ol 1909 

1. Oa «hl«h part of ih« persoa uhlpptsA shall be InOUted -HO I» the case ot a person of, or oser, 
sixteen )ears ol age— 

Bomitjy —The punishment of whipping shall, when indicted in pnvate (ar , witlim precincts of pnson) 
be inflicted on the bare buttocks, when inlltcied in public (i,r, wuhout preancis ot pn»on) across the bare 
shoulders.— <7 K No 6<M of l«97 

CeiUral The rattan shall be applied to the bare posienor.lheoTender being tied to triangle 

and a leather «pron fastened round his waisL— N o iO, dated 4ih January, 1899, C P iiAstUt 

A/adror— Toe puniahment of whipping sliall be inihcted on the posteriors, and that care is to be taken 
that the person undergoing punishment is tied to a triangle ortnathis mooiiuy be oUierwi.Q secured, in order to 
{ireclude the poaniblniy ol the rattan falliiig on any other port oi tbe body —/vr/ .54 ir<orge Oatelte, dated 
Ist Januarj, Itts3, 1898, Part I, p 1448. A thin aotlt soaked in antiseptic should be spread over 

prisoner's buttocks. 

The punishment oi whipping shall be inflicted on the breech.— .Ab/i/frarion No 203, dated 
May, 1891, Burma Caxtlit, 1891, Fart 1, p. 401 

Assam —bee Assam CaxeVe, 1899, Fart 11, p. 384 
(2) In the case oi a person under sixteen years oi age— 

Bomiay—Ttie punishment of whipping shall be inflicted in pnvate with a light rattan across the 
bare buttocks. — Bom C Jt No 6222, dated the 16tb a>eptember. 1898. 

The United Provinces of Age a and OudA — Th^ whipping shall be inflicted on the buttocks with a 
lightrattan balf-aninch in diameter— O O No 1490, daicd 14th May, 1898. 

Central Provinces —The whipping shall be infliaed on the bare postenor or in the case of a boj under 
the age of twelve on the hands, at the discreUon of the Magistrate. The instrument shall be a rattan lighter 
than that used for adults , and while the whipping U being administered Uie prisoner shall be held but not tied 
on a mangle or m any other convenient way, as. the Magistrate or olheer present may think fit — C /* Caxetle 
UotificAioa No 20, dated 4th January, 1899 

Madras —A still lighter cane shall be employed— ilAriTrar Pules of Practice, s 180 
Punjab— punishment of whipping »hall be inflicted on the buttocks in the way of school 
dlsapllne with a rattan not more than haU>in-inch in diameter —Avri/ro/rtf/i No 677, dated IblhMay 1899 
—Punjab Gazette, 1899, Fart 1, p J14. ' 

Burma.— Ttis punishment of whipping shall be inflicted with a light «**«!> the breech in tbe way 
ol school disdpline.—A*ma Gazelle Noii^ation Na 193, dated Isi July, l«W,P 
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2. Oolj oaeaentence of whipplol psrmUiible — Uader the provisions of this and the next section not 
more tlitn one sentence of whipping and thitnst exce*dmg thlrtystripes should beawarded atone time 1906 
U B.R (Cp P.a)47 = 4 Cp.L.J 231, where 1392-96 U B.R.land4Jj 1897— 1901 U. B R.land 247, 9 W R. 
41 , 14 W. R 7 and P. J. U B. S82 are rejerrtd to \ 


393 No sentence of whipping shall be executed by instalments and 
Lxempiions none of the following persans bhaU pamshable with w npping, namely — 

{a) females , 

(b) males sentenced to death, or to transportation or to penal servitude, or to imprison 
iimit for more than five years , 

(f) males whom the Court considers, to be more than forty five jears of age 


Notes —1 Sentence of whipping caanot be eohancad —An accused person was convicted under s 382 
I P L and sentenced to whipping 1 he whipping was mllicted and an application was made for an enhance 
III »nt of the sentence on the ground tli it it wa» nudeiuate , Aetd that the sentence was legal and could not be 
enhanced, as no sentence of whipping can be executed by instalments, Rata&lal S37. 


2 Sentence of whipping mvy isbie^aenity be oms inoparatlv j —A sentence of whipping passed oii a 
l>cr‘'On who la already under sentence oi de'lh or transportation, or pe lal servitude or imprisonment for more 
thin five jcars is illegal Even ittheseuen e of whipping precede instetJ ot tollow the other sentence, the 
pissing of the latter sentence renders the tmliMing ot the punishment ot whipping illegiJ, i M 58, 

, 394. (l) The punishment ol whipping shall not be inflicted unless a 

Whipping not to be re o , , — 

infiitted It offender medical omccf, if present certihes, or.ii there is not a medical officer present, 
not in fit state of unless U npiiears to the Pljgi>irate or officer present, that the olTenJ-r is in a 
tit state 01 health to undergo such punishment 
f.2) If, during ihc execution of a sentence of whipping, a medical officer certifies, or it 
appears to the Magistrate or otficer present, c lat the offender is not in a fit 
St I) oi execution. state of health to undergo the remainder oi the sentence the whipping shall 
be finally stopped 


Ngte — Hedlo&l officer caanot certify for part of aenienee bsforee oasmeneement — V sentence of 
whipping IS wholly prevented ftoiti iieing executed wnen a medical officer certifies under this section that the 
offender is not in a fit state oi henith w undergo Uie puiiishmeiit u i> parually prevented irom being executed 
il, during the execution ol the stnteiii.« Uic m.dicalothcer certihes that the offender is not in a hi state of health 
but there is no provision ol law audioruing a medical oihcer to give a centficace beiore ilie commencement of 
v^hipping III It the accused is hi to receive only a portion ol tne se itence and suen a cectihcate Ciiiiiot be held as 
one granted under this section the Magistrate is not in sudi i case enpowered by s J9a to sentence the 
offender to imprisonment m lieu ol so muen oi the sentence as was not executed |31 M. 84 


395. (1) Id in which, under section 394, a sentence of whipping is, wholly or 

partially, prevented from bong executed, the offender sha 11 be kept m custody 
1 rotedure if punish ull the CoUrt which passed the sentence can revise it, nnd the said Court 
mcm cannot be inflict , * . , , n . n 

ed iiinkr section 3»4 hiay. at ‘b* discretion, either remit such sentence, or sentence tlie o>'‘-h“«r 
in lieu ot whipping, or m lieu of so much of the sentence of whipping as was 
not executed, to impnsonment for any term not exceeding twelve months* " or to a fine not exceed 
ing five hundred rupees ” which may be in addition to any other punishment to which he may Invet 
ixrtn sentenced for the same offence. 

( 2 ) Nothing mthis section shall be deemed to authorize any Court to inflict impnsonment 
fir I term ♦ or a ime of an amount exceeding tnu to whici th; ac-uiiJ H bt'J e bylaw, or tha 
which the said Court is competent to inflict 


•m laMn.4 hr Art RVJll ot IMJ, 
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g«: 

1 ihe oVl U%r oo Court coaM {nflicl fn^ tn U'U of whcTC <«olcn« of 

^hippinc coiil 1 not fc carriwl out. Hut noi» un lfrlheprc«€nt*«tlon m nmen<l«lth»‘CoMTt h-Kpoww torcvl^'* 
ficntenre of whfppmc Infiictini; a fnc. So ontfcf Ihc n«» amendment tl A SOS and Wtlr II, 4M ha\r 
lircomco 1 *o?<te. 

5. S«et1en dealt with tabitantlfaieBleaceef ImprtaaBnient— The t»onl f nfn*onmi^t In ihJtvclion 
meant a j:i,l'«tflirtU c v*nirn« of fnipri«onment and not lmptl<onmrnt for cJcfiult In pa) 7 nent of n fine 1 1 A SOS 4 

S “The Cearl which patted th* tefilenoe "—AVbcn a sentence of ftnprftonmcnt and whipping patted 
bj a Pit net '!-igl«tratc It confmied on appnl b> the *^tl )m Jti !gc the power of the forni'T to tetise the 
tertcnce o* wht; ping l« not aTectetl In tt» h ronfirmatfon f < the only Court which can act when a tentence of 
whij ping cannot lx* camctl out t nder the citcwnittatjcct Merrctl to In t. 3 n| ft the Court which pitted the 
onginal ^ntencT 10 P IhlSSO Tut the wordt •* the Cotirt thit pitted the tcnlcnce** do not m'^an the t.ime 
oFicer wl o [n'lictctl tl c »entcnee of whipping orlglriilly where therefore a f rtl-clitt Migistnte who passed 
the tentenee of whlppin^ int tnUtfcrml It wat AeAf that the Dittrict Miptirilr who hid JuHwliction o\er the 
wl ole ihttnci wit competent to commute the tentence of whipping t > one of fmprftonmePt 83P R 1901*3 
TOP L.R.1903 

4. Limit of ImprUosmcBt awardahle In lie* of whipplDjf — Impntotiment for 1 terrn exceeding thit 
which the Court It competent to Inflict cannot l>e awnrdAl Therefore where a Magistrate hit pasted 
substantne sentence of Impntot tn'‘nt on the iccutcil to the full extent of hit power* he cannot tcmence him to 
1 lunher term In hen of wl ipping II h^ fndt him unfit to undergo that *enlence Tl A TS/ij//tf^ci 11 P R.1901 
anil to alv> H the aggregate of the luhtuntlve tentence of Impritonnicni and the Imprisonment In lieu of 
wl ipping txcwl the miximum term impocille l»> tie Migittnir Weir 11, 449 ; HP R iWI Sir HF^R\ 

I Kistrr cjue ti nt the correctness of thev: rul iigs. 

5 Solitary confiBemcBt In Ilea ef whlpptaf —Soliticy confinement iniy be awarded m hi uof whip] ing 
when that tentence cannot be earned out IIP R. 1899 

6 Inprlienraeai Ib li«a «f whlpplaj easnat be awarded where medical certl&eRte lavalld— 
Note under t 3*14 

396. (!) When sentence IS pitted umlcrthw Code on an esenped coniict titch tentence 
if of deilli fine or whipping shall subject to tlic prontions hereinbefore 
icnceTon'^e scaped take cficcl immedntcl) inrl if of imprisonment, penal bcrntude 

roiuictt or transportition shall like effect according to the following nilet tint is 

to S3) — 

(2) If the new sentence is tcicrer in its kind thin the sentence whicli such coniict w it 
uncl<.r>,oin>, when he escaped the newr sentence shill tike effect immediatel) 

f3) \\ hen the new sentence it not seicrcr in its kind thin the sentence the convict wis 
undergoing wliCn he escaped the new sentence shall take effect after he has suffered imprisonment 
penil serutude or tnnsportition is the ease ma) be, for a fiirth“r p'riod 1 il to thit winch it 
the time of his escape remained unexpired of his former sentence 
rxpl inaUon — For the purposes of this section — 

O) 1 sentence of transportation or penil servitude shall be deem-^ seierer tiian i 
sentence of imprisonment 

(^) 1 sentence of irapnsonment with solitar) confinement shill be deemed seierer than 1 
sentence of the s ime description of imprisonment without solitary confinement ind 

(c) a sentence of rigorous impnsonment shall be deemed severer than a sentence 0 / 
simple impnsonment with or without solitary confinement. 

Rote* — 1 Bnccesslon of Bcntence*. — A life^mict under sentence of transportation for murder cannot 
on com iction for attempting to escape from lawful custody be ordered to undergo sentence of ngoroi s 
impnsonmenr for that offence prior to the expiiy of the sentence of transportation regard being had to the 
provisions of this section RaiaoUl 965 

T Bnb lection* (2) and (8) tote itrlctljccBplUd with —The punishment under s. 224 IPC being 
in addition to the original sentence the Courts when passing sentence must comply, with the promions of 
sutxecuons (2) and (S) of this section, Veir I, 303 301 
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3 Sentence Bndcr this Code —The word sentence here applies also to an order of unprisonment passed 
under s 123 Ratanlal T7< But see Notes 1 and 2 to s S97 

4 Ra esfor the arrest of escaped convicts from Port BUtr —The Police having arro’^ted a person upon 
the charge of having escaped will apply to the Magistrate before whom the accused has been brought for an 
idjoumment to enable them to ascertain whether a warrant has been received from Port Blaxr for his 
recapture. Tnquiry should be made at the Home Department of the Government of India, if no warrant has 
been lecened by the Police o! the Pro\ince in wWdi the convict has been arrested. And in all cases o! escape 
tiy a life-con\ict the Superintendent of T^rt or other Magistrate having junsdiction assoon as the fact of 
e«cape IS known should issue a warrant charging him with having committed an offence under s 224 I P C 
to the Chief of the Police of the Province or Administration in which the convict is known or is likely to be 
found md he should also forward a warrant forthwith to this department If the warrant is forthcoming, the 
Magistrate b> whom the case is being inquired into will deode whether there is any reason why the accused 
should not be removed m custody under ss 85 and 86 of the Cnminal Procedure Code to the Magistrate at the 
Andamans who Issued the warrant — Order of Government of India Home Department, 18//S May, 1874 

397. When a person already undergoing a sentence o{ imprisonment, penal servitude or 
Sentence on offender transportation is sentenced to imprisonment penal servitude or transport 
-ilrefld) sentenced for tion such imprisonment penal servitude or transportation sliall commence at 
mother offence expiration* of the imprisonment, penal servitude or transportation to 

which he has been previously sentenced t “unless the Court directs that the subsequent sentence 
shnll nm conairfently with such previous sentence , ’ 

ProMded that if he is undergoing a sentence of iropnsonment, and the sentence on such 
subsequent comiction i$ one of transportation the Court may, in its discretion, direct that the latter 
sentence shall commence immediately, or at the expiration of the imprisonment to which he has 
been presiously sentenced 

J Provided further, that where a person who has been sentenced to imprisonment by an 
order under sec 123 in default of furnishing security is whilst undergoing suchs*ntence sentenced 
to imprisonment for an offence committed prior to the makmg of such order, the latter sentence 
shall commence immediately 

Referring to the amendment of this section the Select Committee say— 

We agree uith those critics who point out that the drafting of this clause will not have the effect 
which the Committee of 1916 contemplated The result of the amendments introduced will ordinanly be that 
imprisonment for a subsequent offence wiU not be concurrent with detention under s 123 The Mill in fact 
appears to alter the law as laid down by the High Courts which is that when a person is in jail in delauh of 
gi\ ing Security a sentence of impnsonment for subsequent offence passed subsequently must like effect at once 
Ukr fcW/ri AVrr writwrotsev ffrer/y ^hst ^ iatr be that it to- say, }/> asos n-i^Ts sn fiffe.uce has 

committed prior to the order under s 123 but the conviction lakes place subsequently the sentences sboulij 
ordirnnK nm concvirrenily but where the offence Is commiUed after' the order under s 123 has been passed 
cases of escape hom custody or jail or of offences committed in jail then we think that the impnsonment 
for the subsequent offence should ordinanl) not be concurrent otherwi e the prisoner might in some cases 
recen e no further punishment for his subsequent offence We have therefore re-dralted this clause on these lines 

Preliminary Notes.— I Rulings under the old section held that where a person undergoing rigorous 
lm| nsoiirncm in default of gnlng security for good behaviour was convicted of an offence and punished subset 
<iuently with rigoroas imprisonment the sentence for the substantive offence must commence at once and cannoi 
tw postpontd to take effect after the expiration ot the sentence which the pnsoner was undergoing in default of 
l.uing veciiritj tor good i>cha\ lour But under the second proMSO which is newly added It Isclearthat adislinciion 
litnade is to an < fferce tor which a person undergolngimpnsonment in default of secunty is subsequently coiimcn 
ted an 1 punished ps to whether such offence was committed before or alter Uie order under section 123 was made 
An 1 n>w unde r the new proviso If the offence was committed before the ordiT under gectfon i 23 was made the 

• lB»h« cJ a youihiulcflrnd., gnw.Trr >ii h.«iu»Bc»» ro coiKuncnl j v#», j, el 14 / i /’yOTn.olfrfg XVIII of rSj) 
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{mpnv)niTi«nt imdff Ihe conviction wOttU commence immediaiel), Imt if the offence wai conimlited 

RftcT the orJcr tinder wraion Itt. tx-* « in Wtfr II. *31. the imbvcqoent imprivinmcnt wwild not ronimcnoe 
immetlialcl) hut vidnwprwtponnUItCTthe pcriodol Imprisonment under section 123 l» tindcfRone. ctjes 
f->llovnnR Welf II, *J2, have become oltsolete. 

IL DtUntlen under tht order of % Ctvtt Ceort li net n itateneo ef Inprlienment, ete^ referred 
to Id s. S97.— Where an accu«etl pervm va* ordered to •tiffer imprivinmcnt in default of cnnu'envatioii 
under v 250 while he was already under detention under the order of a Civil Court, hfld that a MaRivtfate ennnot 
order under k St7 that the sentence of fTnyeiwnmenl shaft laf.c ctlcci at the crplr^ of the term of detention in 
the Civil Jvil av detention under the orderof a Civil Cotm ts not a sentence of imprisonment, penal servitude or 
transportation wuhm the mcamnR of a. sn?, \ Ttat| #3. 

Kdlci.— L Bcntenee for labitanltTt etTcnea matt he lirtt carried eat before IraprUoonitnt In defanll 
of teenrity fer (oed b«haTieBr.->.^r Note 72 at p.200 ImprU'>nm'*nt in default ofRivlnR security for good 
behaviour cannot l>e considered asenience oi imprisonment within the mcarlnR of this section Sentence of 
iin|irisonmcnt implies the punishment awarded on conviction of an offence, II P, R> 1893. al-o 27 M. 32 , 
where It was he'd, that an imprisonment which a person Is undeiROiriR In consequence of default incompljinR 
with an order under s. 123 to jjire seciintj, is not vrlihln the terms of this section. So where apersonso 
impnsonedwas convicted and sentenced to Imprisonment for an assault on a )all-wardcr, csccution of that 
sentence coul I not be deferred until the termination o! the Imprisonment under a. 123, Weir II. 152 j l9I4 
H. W. H. 500 •» 18 Cr. li. J. 1ST ; i 6, U R. lU • It Cr. L. J. tS. Where a iwrson undcrROing tiRorous imprison- 
ment in fault 01 Riving seeuntj for good tjehavioiir iras convicted of an offence under s. 224 I T C, and 
sentenced to riRorouv imprisonment for tvro months, ketd that the sentemx for n sulxtaniive offence mii'l 
commence at once and cannot t»e postponed to take effect after the expiration of the sentence which the 
prisoner was uiidcrRoinR Raunlal 270 {8 Bom. UR. 26 /i>//«»crfin 6 Bern L. R. 1098 and SI M SlSt**® 
S7B.178?8B,L.B Ul- 11 Cr. L. J. 13 { 7 8. L. R. 2fiS-»18 Cr. L 1. 692) 8 N L R.20 — ISCf. I-J. 189;17 Cr 
Is- 3. bbb (onira 30 V.33t (T.B.) vvhere it v^as held that a substantive sentence ol tmpn«onmcm passed on \ 
person who has been commuted to prison under s. 123(1) for fading to give socunty must commence after 
the first sentence. S<e Preliminary note above and the second proviso which is newly added. 

2. CoaeorreDt leBteaets.— Section 38 providesforsentencesbemgconcurrcnt if they are passed at one 

trial The passing of concurrent sentences otherwise than at one tnnl Is opposed to the prov isions of this section* 
13 & P. 57. As to jwev tons law, ut 20 JU I and Holes under Hending IV at p. 63 

3. Oaly leBteneespused at eoe udiametrUI can be made te ren CDBCBrrently.—.Ss'r Notes under 

Heading l\ at p 65 ACourthas no power to direct that asentence passed at a tnalagainsi an accused person 

do run Concurrently with a sentence passed against him In a previous Inal and sujicrsede it, Weir 11, 493. See 
aUo Rataolsi S52 { 4 Bom. L. R. 678 ; 2 Bom. L. R. Ill RaUalal 18 ) It A. L. J. 283 = 14 Cr. I* J. 240 , 14 Cr. L 
J.38a (Bor ).4 L.B R. 147^7 Cr. L. J. 449] 11 tf. L.T. 213 « 1912 M.iW. N. 396» ISCr. L J. 466] 20 P. L. R. 
1313*=13P.W.R.»l3= 13Cr.L.J.3, lnlt3Bom.Ii.R.200 —12 Cr.li.3.241,hc»wever,itvvas Ar/d that in ismudi 
as the Inals took place on the same day and one after the other, U was for all practical purposes one tri tl mtl 
the sentences could be made to run concurrently Accused was convicted at two trials held on the same day , 
of two distinct offences under ss 75 and 379,1 P C, and was sentenced on each to seven years' transport Uion 
the sentences to be concurrent. Held, there ts no provision In the Code vvhidi enables any Court to pass concyi* 
rent sentences, 12 P. R. 1894. Nor has the Court power to direct that a sentence of transportation should ijf* 
effect concurrently with a sentence of rigorous impnsonment that the accused was then undergoing 2B,L.R 
23 I® C**’ 238 In 19 Cr. L. J, 68, it was held ftat a sentence of transportation and a sentence of rfj 'nuii 

imprisonment passed at one trial can be made to run concurrently, and tee Notes under Heading I iit pp 87-6 

4. Bentenee usB&tly to take effect when It Is passed-— This section provides for an ex'-^jlio si ji. 
general rule that sentences commence to run from the time ol their being pissed, 3 B. L. R AfLUc.a'’ T.‘~Z 
R. 70. The direction that a sentence in one case is to tun from the date of the expiration ti •ti*' 

previous case passed on the same day should appear In the body of the sentence and shouki .ais • =z-— - 
in the warrant, Weir II, 49 1. Sentences of Impnsonment imposed upon the same persir -r.s-==i — 
the same day take effect by the terms ol this section one after the other in the order fa ifrir — ^ 
and a Magi-trate need not therefore give any direction In his judgment in respect of tit 

3. Procedore In coniecutlxe lentencei — When a convict is imprisoned mad-”' 

order consecutive punishments, the first wanant should be completely executed, itt ' 

stantive sentence of imprisonment and imprisaninent in default of paymecj <d m. — ^ — 

given to the second warrant, Ratulal 182. See now s. 398 (21 
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6 Sentences taVIag effect in Bncecsalon— It is Only sentences mentioned in pira (1) of this section 
that can be pronounced to take effect in succession Ratnnlal SOO But it is competent to a Magistrate in 
British India to pass a sentence of impnsonment for an offence committed m India which should ta^e effect 
after the expiration of the sentence wl ich the accused is undeigoing m foreign territory 20 M <14 

7 Sentence to take effect on expiration !e, whether by reYersal or completion — SVr Note 39 at 
p 63 When a personuas convicted In two distinct tna’s bv two different tribunals and on appeal the convic- 
tion in one of the cases was set aside it vns held that the impnsonment undergone should be reckoned 
as impnsonment under the sentence in the conviction which was not reversed Weir II, 450 A person 
was sentenced to two yeire’ imprisonment by a Alagislrite of the first class on 6th February 1879 A month 
afterwards he was sentenced to three years impnsonment by the Court of Session which directed the sentence 
to take effect on the expiration of the senfence passed by theAfamstrate '‘On appeal the conviction and sentence 
passed by the Magistrate were reversed Hfld thattbe sentence bi the Sessions Court must be deemed to have 
commenced from the time It was ordered to a)mmence vtt from the expiration of the sentence by the Magistrate 
whether by reversal or completion of the punishment RatanUI 139 and 523. When a pnsoner has been 
committed to jail under two separate warrants the sentence In the one to take effect from the expiry of the 
sentence m the other the date of such second sentence shall In the event of the first sentence being remitted on 
appeal be presumed to take effect from the date on which he was committed to jail under the first or original 
sentence il'iiktns 120 

8 Order nnder this teetlon Is no part of Jadgment — An order made by a Court under this section is 
not a part of ns judgment and may therefore be made after the Judgment has been signed Ratanlsl 391 
Where therefore m Ignorance that the person under tnal before him was already under sentence m jail a 
Magistrate consicted and sentenced him dating the warrant irrespective jof the previous sentence it was /eld 
the Magistrate was competent to alter the date o! the warrant as the aUefation referred only to the time at which 
the sentence should commence and not to the sentence itself S W It (Cr Let) 16 

398, (t) NotInntr m sections 196 or 197 shall be held to excuse any 
tions''sS8and39“ person from an) part of tire pumslimcnl to winch he is hable upon Ins former 

or subsequent conviction 

(2) When an award of imprisonment in default of j3a5iTient of a fine is annexed to a 
substantne sentence of imprisonment or to a sentence of transportation orpenal senitudefor an 
offence punishable with impnsonment and the person undergoing the sentence is after its execution 
to undergo a further substantiae sentence or further substantiae sentences of imprisonment 
transportation or penal servitude effect shall not be given to the award of imprisonment m default 
of paa ment of the fine until the person has undergone the further sentence or sentences 

399. (1) When any person under the age of fiftetn years is sentenced bj any Criminal 
Court to imprisonment for any offence the Court may direct that such person 
xo^thfid^oir'^^d rs °n being imprisoned in a criminal jail shall be confined in any Refor 

Reformatonei ^ matory established by the Local Government as a fit place for confinement 

in which there are means of suitable discipline and training in some branch 
of useful industry or wliicli is kept by a person willing’ to oliey such rules as the I ocal Goicrnmcnt 
presrnlK's with regard to the discipline and training of^ersons confined therein 

(2) All persons confined under this sectioij shall Iw subject to the rules so presenbed 

(3) This section shall not apply to any place in which the Rcformitory Schools Act 

18‘17, is for the time being in force , 

hetc>.— 1 Section appllei only to Coorg^Scc. 399 Is in force only in Coorg tee ss. 1 (3) and 3 of /Ae 
Rtformatory Schools /JetWW of 1897, pnnted In Appendix IV and s 3 ft). It will cease to be in force in that 
! rovince also on the extension to it of tl nt Act see s. 3 of that Act 

* Order of dctCBtloB In a Reformatory U set a itntence within the ireailrgcf » 426— sioux 
judge ennnot under *.420 present Canyinj, out of the order of dttti t on ns such nn order is not a «ei»lci ce f6 
Cr UJ 134(11.} £rr Note 8 at p. X^JtlX of the Api'OdM ^ » U - •• 



ss. 3197^01 ] '?rsrrN-s!ov^, Rrvi«it!ONs Avn commotatiovs or srvTrvcts fi4l 

S. Scatcncc ef Iwprlieanfnt li iBdlfffnitMf^WTwfc l^frf no prc!imlmr> vni^-nee of Imprivin. 
m^nt an onUr w cannot !« S(P. It 1910 

i. CasflncTnfnt for ifiert Rcfermataryti not food — 'ifn/ewfe cannot hf cnAanrrd l-ythffaii- 

Of r/— A Mac»»tnlr fndinc n ) n-en>1e of!en<!rt iniitt) irftheftln* f uildin;; ^entcncwl him to three months 
nporotK ltnpr1<onment, and ordernl tint In pHcc of tM< vntrnce the oflender ^houl I confined In a Reform v 
tor) for 14 monthv Jfrtd thit the MaijUlntehixing onre pwcxl n sentence of Imprlxonment for n pirticuhr 
term cinnnt direct thxt the offender xhxll l>e confineil In ■» Reformitor> for i loORcr term RatinUI 109 

9 Period ef dclcnUon meit be flied — * \ «*ntenfe onlerinj; n perxen to l>e dctilnetl in n Reformilory 
*^choof until he ’ttt^lnx the ntre of 1ft jexrx lx not lepil The perlotl of detention muxt lie for n fixed perlcKl 
91 M IStlSBem L. It 901.9 Bern. Cr Ca.ff7.t4Cr UJ 9SB 

6 ScBtenee en Javeflile effcaden matt he Irretpeetfte ef the ettabltihmeai ef Refermaterlei.— A 
Jud};e or MaRistmte It not xl lllicrty In extimxtlnc the proper sentence to conxltlcr the fict ihxt there ix no 
Refxnmtop’ Tlie Lxet that the prmhlonx of Ixw it to RcfomtHrmet hixe not been cimed out xhould not 
prexent the Judpe or MiRi'tfxte from pixxlnc in a<le<)tnte sentence Weir Iff 439. 

7 Only firtt^Iati Ka|1itratet can lead JeTcalle effendera t» a Keformatory — 7<4/ Reformatyry 
Sihoolt ^(t(\ of lft7S) xxix extended to the Mitlrix Prexldenc) bj i notifcitlon In the Oflidil GaxeUe 
in ltW7 It proxided onl) for mile jiixxnlle oflendcft beiciR sent to Reformatory Schools b) Miglxintet 
of the first cliss and s. W of the tWt2 Code v»lir at It authorised a Mxclxtnte not of th» first clixx to direct 
that a male juxeiuk ofTender be rent to 1 Ref xrmatory, was thereby repealed, //eld therefore when a second- 
class Majp^trate directetl n boy to lie vnt to t R/f nnatory under section 9<>9 of the ISXz CoJ* tint the order 
xx-as illegal 19 M 9tt93C.933] 91 V 493 See nox Act Mil of Rtfarmriory Sehoolt Ad s 9 which 
proxides for such a contingency Under this section any CHmiaxl Court miy also d rect thit a female Juxenile 
ofiender be sent to a Reformatory \» hen one Is esialdished Weir 1, 973. 

/ a. On reUase, JaTCsna effaadera to b« mad« ever to their frlenda— Ml iiixrenile offenders xxho haxe 
been detained in a Refomntory miy be mxdeoxer on release by the Supenntendenc of the Jail to the Dtstriet 
Supenntendeat of Police ind shall be escorted to their hornet by the Police and mxde ove r to the charge of 
their friends in the presence of the lam^ardar or headman of the x}llai.e. The report of the Police-officer who 
actually made ox er dnrge u ill be foru arded to the District Superintendent of Police cl the district from xx I idi 
the released oflender u as despatdied the latter will then return the xvarrantof release to the Superintendent of 
the Jail concerned. Before despatching such J ixenlle offenders the District Superintendent of Police will per 
sonally satisfy himself that a suflictem subsistence allowance hxx been supplied by the Jail mithonties.— 
andOrd.JV U' P p 288 

9 Roles Boder Reformatory Bchooli Act.— Appendix !V where the Act is set forth with niinota 
tions and rules. Subsec (3) is new and follows 95 C. 933 and Ratanlal B31, 913 and 929 

400. When a sentence has been hillj executed the officer executing 
n^excCTitton return the warrant to the Court from which it issued xv th an i ndorse- 

jeoce ment under hw hand certifying the manner m which the sentence has been 

executed 

Note —Shall retarn the warrant. — If the sentence be one of both imprisonment and xvhipping a 
certificate of the execution of the whipping sltould be endorsed on the xvarram at the time of inflicting that 
punishment, but llie warrant should not be returoed but detained (except when the prisoner dies) until the 
sentence of imprisonment has Iwen undergone If'i/itns I'M 


CHAPTER XXIX 

• Or Suspensions Remissions and Commutations of Sentences -f 
401. (I) When any person has been sentenced to punishment for an offence, the 
Governor General in Council or the Local Government raiy at any tiin“ with 
remir^Vtcnces'”^ out conditions or upon any conditions which the person sentence d accepts 
suspend the execution o! his sentence or remit the whole or any part of the 
punishment to which he has been sentenced 
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(2) Whenever an application is made to the Governor General in Counal or the Local 
Government for thesuspenston or remission ofasentence, the Governor General in Counal or the 
Local Government as the case mav be, imj require the presiding judge of the Court before or 
bj uhich the conviction was had or confirmed to state fits opinion as to whether the application 
should be granted or refused together with his reasons for such opinion “ and also to forward v.ith 
the statement of sucli opinion a certified copv ol the record of the tnal or of such record thereof as 
exists 

(3) If any condition on which a sentence has been suspended or remitted is, m the 
opinion of the Gov emor General m Council or of the Local Government, as the case may be, 
not fulfilled, the Gov emor General m Council or the Local Gov emment may cancel the suspension 
or remission and thereupon the person m whose hivour the sentence has been suspended or 
remitted may if at large be arrested bv any Police-officer without warrant andremanded to undergo 
the iinexpired portion of the sentence 

(4) Tlie condition on which a sentence is suspended or remitted under this section may 
be One to be fulfilled by the person in whose favour the sentence is suspended or remitted or 
one independent of his will 

T‘‘(4-A) The provisions of the above sub-sections shall also apply to any order passed 
by a Cnmmal Court under any section of th s Code or of any other law, which restnets the liberty 
of any person or imposes any liability upon him or his property ’ 

(5) Nothing herein contained shall be deemed to interfere mth the right of J “ His Majesty 
or of the Governor General when such nght ts delegated to him” to grant pardons reprieves, 
respites or remissions of punishment 

^ ' (S-A) Where a conditional pardon is granted by His Majesty or, m virtue of any 
powers delegated to him, by the Governor General, .mv rondmon thereby imposed, of whatever 
nature, shvl] be deemed to have been imposed bv a sentence of i competent Court under this Code 
and shall be enforceable accordingly 

(6) The Governor General m Counal and the Local Government may, by general rules 
or speaal orders give directions as to the suspension of sentences and the conditions on which 
petitions should be presented and dealt with 

Note — The new claa^e (4 A] is intended to make it clear that the power to remit sentences conferred 
l>> section 4QI can be eserased in the case of orders of i peml nature orders under s. S65 of the 
Code. The object of the new clv«<ie (5 A) is lo enable any condition on which a pardon has been granied b> 
Hiv Jlfajesty or b) the Gov ernor-General vihen sodi power has been delegated to him to be enforced m the 
same way as a sentence of a Coun." Slaffmenfj of Objeits and Reasom 

In section (4 A) the word " Law ' has been used instead of the more common word * Act to make d 
dear that this section applies to the ase of persons sentenced by tnbunals constituted by Regolmonsand 
Ordinances. Report joint Committee 1322. 

Notes,— i When any person has been sentenced —Tlie S|)ccial authonty conferred by ibis section 
relates to persons ^ntcnccd to punishment md does not touch cases under s. S3?, in which an approver 'lavishes 
the et nciuoiis I recedent, upon v«hich the pirdoo was tendered, il A 79atp B9. 

* Confictinc Coert la state Its oplnioa — A Sessions judge, required to stale his opitiion vindcr this 
section must forward his reply through the Jligh Court whether the requisition for the opinion has been received 
0 rough the High Corn or not —A/ H C Or Ao 32oi^ dJtea 15/A Aotember, 1895 
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t. ProtMar* «h<r« Coart b af ertnlon that Local OoTcremeat theald aet aadcr thb tectioo.» 
\V hen an> Court ^hatl be of opinion that there are |:Toun<b for rccommcncfinj; the I ocal Co%emment to 
exerci'e tl c po^trs >(rrtc<l In It It) tni and 402 of ampendmK remitting or cnmmutlnp live i uni^hmeni t > 
which an\ accused person hia l>ccn «cntcnffil tl e rrcommendition shiU be subniltlcd with the proccedinjjs m 
the ca«e thoiiRh the Court of the Judiaal CommUaloncr i e IltKh Court.— C f* ^ 

il*iolSC.60l plhntd In 16 P.W B. 1909 — tl Cr L.J 109t kf/emd T'nn/A*’ 40 0 / IMS Hfidrat 7 A 672 j 
10 B 176 

Seethe ^faJrat /bhee kfinnai \pI I pp. ai9-320 t* to form of conditions to be assented to by n 
pn^ncr when released on medical Rnninds. See also a Jl of the Prttenen /let III of 1900 printed in 
AppcnliT \ 

i. Te^rthtr irllh hU reaioai for i«eh otlolott.— In ca.ses of murder the Judge may record any 
eatenualing ora mstanocs ren lenn;j It exped ent that there should be n mitigation of the sentence required by 
law and submit the same to Go' emment and the Coaemment may under this section act In such mmner ns to 
It seems proper, 1684 W. R. 27 

5. ObJe*tef lab^ae (8).— Sub-sec. (6Hs ttewr It wtiH enable the different Covemincnt to make rules 
for respites in emergent cases so that execution of a sentence— especially one of death- may he suspended untfl 
the orders < f Coaemment shall base been receu d on a petition made to it under this section a convicted 
person It w ill be useful also In cases where the Local Cmernmem had refused to interfere anj an application 
IS afterwards made to the Goaemor General m Council 


*402. (l)Thc Gosemor General m Connol or the I ocnl Goaern 
ptauAmc'i^ mentma) without the consent of the person sentenced commute an> one of 
the foKowinjr sentences for an) other mentioned after it — ^ 

Death transportation penal servitude ngorous impnsonment for a term not e*ccccding 
that to uhich he might have been sentenced simple impnsonment lor a like term fine 

i (2) Nothing in this section shall aflert the pronsions of sections 54 or 55 of the 
Indian Penal Code. 


CHAPTER XXX 

Of Previous Acquittals or Convictions 

403. (1) A person who has been tried by a Court of competent junsd ction for an 
offence and convicted or acquitted of such offence shall while such 
Person conviction or acquittal remains in force not be liable to be tried again for the 

te °m^'**for rame same oflence^jnor on the same facts for any other offence for which a 
offence. different charge from the one made against him might have been made under 

section 236 or for which he might have been conMCted under section 237 

(2) A person acquitted or convicted of any offence may be afterwards tried for any 
distinct offence for which a separate charge might have been made against him on the former, 
trial under section ^3o sub-sec (I) 

(3) ^A person comicted of any offence constituted !>> nny act causing consequences which 
together with such act Constituted a different offence from that ol which he was convicted, may be 
afterwards tried for such last mentioned offence if the consequences had not happened or were pot 
known to the Court to have happened at the time when be was convicted 

* Tb » MCUon w»» r»nun>b» ed kr XVJlIpf IJIj 

t 8ub-««ctIon (2) WM kdded bf tb d 
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(4) A person acquitted or convicted ol any offence constituted by any acts may, notwith 
standing such acquittal or conviction, be subsequently charged with and tried for, any other offence 
constituted by the same acts which he may have committed if the Court by which he was first tried 
was not competent to try the offence with which he is subsequently charged 

(5) Nothing m this section shall affect the provisions of s 26 of the General Clauses Act, 
18S7, or of & 188 of this Code 

Explanaltffii — ^The dismissal o!a complaint, the stopping of proceedings under section 249 
the discharge of the accused or any entry made upon a charge under section 273, is not an acquittal 
for the purposes of tins section 

lUtiitratuins 

(a) .,4 IS tried upon a charge of theft * 1 $ a servant and acquitted. He cannot afterwards, while the 
acquittal remains in force, be charged with theft as a servant, or, upon the same facts, with theft simply, or with 
cnminal breach of trust 

(i) A IS tried upon a charge of murder and acquitted There is no charge of robbery , but it appears 
from the facts that A committed robbery it the time when the murder was committed , he may afterwards be 
charged with and tried for robbery 

(#) A IS tried lor causing grievous hurl and convicted The person injured afterwards dies A m ly 
he tried again for culpable homicide 

(d) A IS charged before the Court of Session and convicted of the culptble homicide of ^ A may 
not afterwards be tried on the same facts for the murder of B 

1#) A 15 charged b> a Magistrate of the first class with, and convicted by him of, voluntarily causing 
hurt to ^ A may not afterwards be tried for voluntarily causing grievous hurt to B on the same facts, unless 
the case comes within paragraph 3 of the section 

(/) A IS charged b) a Magistrate of the second class with, and convicted by him of. theft of property 
from the person of B A may he subsequently charged with, and tried for, robbeiy on the same facts 

Band Care charged by a Magistrate of the first class with, and convicted by him of, robbing 
D A,B and C'may afterwards be charged with, and tried for.dacoity on the same facts 

I.— PRELIMINARY. 

Notei.-l. EzpUostloti of terms— rr«rrf—.S^# 33 M. 320 at pp. 225 and 234{ 3« M. 253j 9 H. L. R. 42 
*=14 Cr. L. J. 330} 15 0.608; Notes I to 3 at pp 12 13 . Note 5 under s 251 and Notes 18— 20 below Chapters 
XXI XXlI and XXIII deal willi trials in summons, warrant and sessions cases respectively 
For definition, 4(o)atp 15 and Notes thereunder 
Cowviffion Undoubtedly •conviaion’ $s verdum eginvocNtn it is used somelimes to denote the 
verdict of the jury, snd at other times tn its strict legal sense, to denote the judgment of the Court.'— /Vr 
Tindvl, C J , in llergt%% v Beafejeur, 8 Bcott K. B. 194 cUed In 29 M. 138 {P. B ). For Judgment of conviction. 
seess, 243,215,2*5 258,301,305,306 307, 309, 423, 480 and 485 

Sentence “ does not lU all cases follow a conviction, " see s SG2 

Acquittal—' The word ‘ acqmllit' is an equivocal expression, in common parlance a party is said to be 
aajuiued by tJie verdict ol the jury finding him not guilty ” But it is only the formal judgment of the Court that 
in legal intendment satisfies Uie word “ actjuiitaL” — /VrTisDAL, CJ , noted above (c/ ss. 301, 305 and 306). 

Bouvifr in his " Law Dictionary” explains ' acquittal* as “ the absolution of a party accused on a Inal 
before a traverse jury” nnd also as ‘the at^Iuiion da party diarged with a enme or misdemeanour,’ 
SirRAXiAsiiA IvPR, J , is of opinion that Uie word 'acquittal* is used in the Code ina sense ditlercnt from 
wMt ts ordinarily attached to It as a term of English Law Under that Law a plea of autrefois acquit is 
technicany avvlhble only where there is an 'tcqiuttal after verdict or sentence. Put theCode has introduced u 
modificailon In *e\ernl Insmrtes (ice hole 26j S« » 138 tP.B) For 'Cquitlals, see ss. 245, 247 and 248 in 
•ummonveases, 8. 2S8 In warrant cases, fcs 31,5, 3C6, 310 aril tiu mSessIous ttials, nnd rrrahoss 240,25‘> 333, 
34S. 427, 470, 480 atxl 49S 
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S. AeqsltUl ta«t bt tteipUd ti eempUtaty •iUblUbta| laaaeiatt of aeeettd oi AQ fa«ti obtr^ad* 

— ** It h a \*ery clxtiRcrotM prindpic to rc;*r<l a vcnllct of* not RUiliy ' at not full) eitablisliinf; the Innocence of 
the pcrv>n to uhom It rcUte^,*' \ r4« n t K Z /otlohed \nllC til. \V hen once an accuaetl 

has been aerjuitled of an oicncc hi* Innoc^n^e mart be presum'd. A s'crdict o! aoiuittal is immune from 
diallenpc, 3T B ®>8 A complaint whldi I* based on part of tiie tacts which were the loundilion ot previous 
proceedings cannot be entertained Where a false co-noUlnt was mid- to tlie Police on the 5lli and repetied at 
the Police inqtiir) on the llth uho therefore took pna eedins* unler s. 211, I P C, whidi resulted In an 
aojuittal, a fresh pro~cedin>, under s. 182 I P C, In respect of the filse complunt of the 6th cannot be 
cntcrtiincd M K SOS. Tlic pnsot>er u \s ctiirgcl oriKiinll) uitli an olicnee under s, 493, I P C, of hiving 
enticed aw a) n mime I woman from hcrhii'l tnd and w is fiiiill) lopiiitcd on ippcil f»y the District Magistrate 
who found the whole case wasa deliberate til rlcation The prisoner wis next dnrgtd under 5. 353, 1 P C,of 
having kidnap|<cd lwt> Ini ants ot A* who were wiih her when she left the husbands house iiid the prisoner wis 
convicted and the conviction uplwld l>) tl*o St.»sions Judge, who held that the prisoner vvu the person who 
induced A' to leave her husband s house along with the infants and convicted the pnsoncr, htld that so long as 
the lajuiltal under s. 493 remained in force the Judge was bound to take It as proved tint Uie acCLscd did Pot 
so take or ciiti-e aw a) A' Thou>,1i die aajuittal is no l»ar to tla. trial the finding was perverse and contrary to 
evTf) recognised pnnaple of law and the Judge had no tight to arrogate to him*elf the nght to adjudicate upon 
the finding of the Distna Magistrate in the previous osc 68 P. L. R. 1911 ««lt Cr. L. J. 94. 

Propriety oj ordering /mrtker tn^Hiry into offenets som‘ of which formed component pirtt of on 
offence of which the eteemed war acfutUcd^Whetc an acai>ed was charged wnh Iteing a member oi an 
imlawiul assem'i’) wuh the common object oiasMiilimg the coinplainiiit and that he so assaulleil the complain 
ant and w Aa acrjuittud nil kr s 147,1 PC ahertnti but notwith^uiiding the order of acrjuittaL the District 
Magistrate directed further inqiiir) into an offcnccumlers su 1 i C ArA/ tlut the iiiatterciimot bere-opeiied 
until the order of aoiuittal shall have been set aside and further, no order within the terms ofs 437 having 
been passed regarding the offence under v 312 { PC the Distnct Magistrile had no jurisdiction to order 
further Inquiry with regard to that offence, 8 C. W K 72 

3. 8ard«a cf proof U on aecated,— the burden of proving aiilre/ois aequii or aulrefott convict when 
such a pica IS set up hy I pirt), IS on liint 1937 A W. N 8 The oo»r of proving tlie plea is on the accused « 
he may prove it b> producing i artificatc copy of the record or proceedings oi the alleged conviction or 
acquittal and showing b) such copy or other evidence if necessary, that he hai been convicted or iciiuitted of 
the offence on whichlielias been arraigned, or that he might have on tiis former tn il been convicted of the 
offence on vvhidi he has been arraigned or that his previous conviction or acquittal is by statute a bar to 
subsequent proceedings for the same cause Hotihury s Laws of England VoU IX p 351) 

4 Froeedare'-pleadlag —Section 403 has nothing to do with pleading being m termi a limit ition cm 
the jurisdiction of tlie Court, and is not to be construed with reference to the English Law of criminal pleading 
41 C. 1072 Under English Law the accused cannot plead double that is a defendant having pleaded not guilty 
to an indictment is not entitled whilst that plea is standing to baveapleaQ(a((rreyavsac 9 t(rtputon.thes%cor<i 
The verdict of the jury must be taken at once on the special plea and then the general issue must be pleaded to 
by the defendant See 41 C. 1072. 

(0 Method of proof— See %. 511 When the second tria! is in the same Court the Judge is entitled to 
refer to bis own notes see remarks of STErtiEN, J in 41 C 1073 

(ti) Whenpito may be setup —Unlike b igUsh procedure, a ddence under this section nlay bejscl upi 
at any time before verdict, 41 C. 1073 '' 

(til ) Judge or jury to decide the plea —In England the jury are sworn instonler to try the issue whe^et 
there has been a previous acquittal or convicUon on the same fact. The counsel or the prisoner opens his 
case in support of the plea and calls his witnesses, the counsel from die Crown afterwards addresses the jury and 
calls witnesses and the counsel for the prisoner replies See R v Sheen 8 C and P 631 Russetl on Crimet, 
pp 1993—1996, Arehbold pp 179-180 

Wherever the offences charged in the two indictm-nts are capable of being identified as the same 
offence it is a question of fact whether the offences are the same and the identity must be proved but where a 
plea of autrefois aequil upon its face shows that the offences are legally distinct and incapable of identification, 
the Court may determine the question as a matter oiUw, 7 W R htciting R v li4nJercomi, lLeach,7ia. Jn 
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41 C, 10 TJ, STE^iiK'i, J , h‘ti, (hatuader the circumstances ansmg in that case, the question whether the accused 
who nas acquitted ot the offence ot murder, could be tried for the offence of culpable homiade is a question of 
htv to be deaded Ijy die Judge and not by the /uo See ss 810 and 311 for procedure in cases of previous 
convicuon. i r 

5. Effect of loss of records of prevloas trial y.S’e/ s 369 nnd33 M. 498 where Sadasua Ayvar, J. 
heid that it was open to the Judge to re wnte the judgment by memory and the Court had an inherent junsdic 
tiou to replace the records But where in an appeal betore the High Court from a conviction and sentence lor 
murder, it appeared that the entire record of the proceeding ot the trial has been lost and that no trace of it could 
be discovered the High Court directed that the conviction and sentence and all other proceedings m the case 
be set aside and a new trial of the accused held by the Sessions Judge, on the counsel for the accused, assuring 
the High Court that no legal pleas m bar of a newtrinlcouidbepuiionvard byor forhu caent, 1889 A. W. N.fiS- 

6. S. 26 ot the Gener&l Clauses Act deals with the eame acts constltutfag offences under two or more 
enactments — * \\ here an act or omission constitutes an offence under two or more enactments the offender 
shall be Inble to be prosecuted and punished under either or any of tho&e enactments, but shah not be liable 
tt) be punished twice lor the same offence’ This is almost identical with s 33 of the Interpretation Act, 1889 
(52 and 5J Vie , t b3), w hich does no more than extend to sutuiory offences the common law rule as laid down 
in A’ V Miles, 24 Q B D. 423, Arehbold, p 177 The editors observe that the enactment would have been 
clearer n for the word offence at the end had been substituted the words ‘ act or omission ’ 

tl.— SCOPE OF SECTION. 

7. Section applies to aecopd trial and not to powers of Court of Appeal and Bevlslon — Uuder 

s, 403 It IS the duty of the Court before the plea of aulrefnt acquit is taken m bar, to decide on evidence, and not 
mercii by heanng Uie parties and looking into the papers ot the previous trial Where the petitioner charged the 
opposite P'tty with cheating and criminal breach ot mist, and the accused took the plea of autre/o%s acquit 
ind the Magistrate on hearing both the parties aiij looking inio the papers of the previous trial discharged 
the icciiseiL //e/d, that whether the facts in the present ci>e werethesame as those m the previous case has 
to be determined after hearing the evidence and ascertaimiig what the lacts are In this case and what were the 
facts found in the previous cise 23 C W. N. 399 /ollowtagZi C. W. M.543. This section refers only to a 
second trial and bars it, 11 it comes withm us terms It does not affect the powers of a Court of Appeal or 
Revision m the same proceedings, as those proceedings are only a connnuauon of the same mal, 23 C. 973 
It p 977. An appeal is not .a second trial, but a continuation 01 the trial in the Lower Court and s 403 has 
therelore no application, 3T M. 199. Thus an AppellateCourt can, unders 4AJ,convictonachargeonwhichthe 
■iccusecl bad been acquitted by the Court of hirst Instance, or order a new trial on the same charge See also 22 C. 
377 ; 27 C. 172 , 40 a 163 and Note 62 to s 423 and Note 49 to s 439 ^ 

8 Bectlon dees not apply to re trial of accused under • 303 after discharge of Jary.'-The accused 
who w charged with several charges and had pleaded not guiUy, was acquitted on two ot the charges and 
ifie jury disagreeing on the other charges were discharged and the accused when put up for trial before a fresh 
Jury pleidcd uutrefns acquit bTEpiibN, J , that lor the purposes of s 403, the accused was uot being tried 
again, • He is being tried on the original indictment and I consider that he js being tried on Ins hrst plea of 
not guilty ' 1 he duty of the Court is to continue the mal of the accused betore another jury, and the process 
may continue till a verdict is passed on all the counts without the accused being tried again under s. 4(W I am 
aware that s. 308 refers to the accused being re-med, but this does not affect tlie consuuciiun ots 4UJ, 4t C. 1072 

B<A. Does acqaittal on some of several charges bar re-trial after disagreement of Jory on the other 
charges 7 — W was committed and tried bdore a jury on a chaige containing hve counts The fourth count 
charged him wuh the murder ol A T under s 3u2, I P C, and the filth count charged him with culpable 
homicide ol A T under s 304, I P C The accused pleaded not guilty and the jury unanimously 
Bcq' hied the accused of the fourth count and differed as to the finh count Jhe jury was Uien discharged and 
the accused was put up for tilal on the fifth count amoug others, ft was urged in deicnee that as the accused 
hid been act\uUied ot the charge ol the murder of H 7*, he could not be uicd again tor committing culpable 
homicide ot A T. Held, that a. 403 protects bmi only igamst a trial lor murder and any other offence fot 
vvhich a different charge from the one made against him • might have been made.' Cut the offence of culpable 
homid<l<’ tor which he was to be tried again was the same charge that was made against him and on the tcfins 
ot this f'Ctjyn the Oetertce must uiL " li Ik, had been diarged with murder alone, no doubt ti verdict of not 
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cuilt) would protect hint Irom nnoUi'^ tnal ior cul)Mble homicide, and ^lould he be Acr^uitted of culpable 
homicide he will be protected from a tnal for injro'leim inxoUinR hurt hut where a charge was made, the case 
fills outside the (wosisions ol the law d«.almR with ciscs where it might liaic been nude," 41 C. 1013. 
Stfi iiks. J , Aeli, that ci-cn according to the Uw ol Lngland in sudi a case the acquittal for murder is no bar 
to the re tnal tor culpable homiode and the aiitbortty ol ^ v On>ta joJ, 60 J. P. 009 ctUJ at p 203 of Arehhold 
was doubted. 

0. Doe* uctfen bar second appUsatlon tor nalotcnAaeo under Chapter XXXTl?— A dismissal of a 
(ireMous apphcnion for maintcmnce d ics not coasiiiuic i Icgn bir to an order granting a maintenance on a 
suliscqucnt appllcailon. Kti ^Hiunlx docs not Uar aii) jtnicccdinRs b> general pniidple, but onl) by a 
special «.nactm<.nt, as cont lined tn s. 13 ot Uie Civil PriKxdun. Cmtc, and s 403 o! the v.rfminal lYoccdiire 
Code, but wlicia. • ' ' *■ * 1 , . ■ . V ■ • • • ■ 

application on the s • • ■. , « . , 

ing tiK previous d ■ ' ' ' ' • • . . s * ; “ ’ ' 

and void, regardless of the mcnis I L. B. R. 237 8 Cr. L. J.31«<fujca/(ir^/rprn 6 A. 331 and itt Note 14 under 

Heading It to s. 438 

10. DaeiateUen apply ta teearlty proecedlag* uadtr Chapter Till?— s 403 applies only when tlie 
(iroceedings could end m an aQ|iimal or discharge In 33 U. 83 and 37 C. 663 it is explained that the expres* 
Sion 'discharge tns.119 mea..s merely dtschvgcd from custody’ and is not used m the technical sense 
ol * discharged ' as opiKised toact]uUUl (roni ano fence as u>cd in s 2SJ ^ee Notes 131 and 132 at p 213. 
Kven though a Magistrate enters an noinitul in sc<.unt> i>ruci,cdiiigs it i» utimuning and does not bar further 
proceedings on the previous ivets, 36 M, 313. ** \\c arc not to tx. understood as countenaiiang die idea that 
it would be right to vex a part) repettcdly with proceedings under (hose sections on ilie same facts as fomicti 
the fouudation for previous proceedings whom Uiosc taas w«.rc toimd tnsulhvient to justuy an order for security 
5e« also U Cr. L. J 189 (.C.) and 13 Cr. U J 69 (.A > Itm ire S3 B 401, snd Notes 21 and22los.4J7 

11. Bectioa dee* eel apply te preeeedlsgi auder the Workman’s Breach of Contract Act. —This 
section does not b ir a second prosecution binder Act Xlll ui idotl, when the coinpt iiiniit withdrew the first 
cose before the Msgistratc mads, iiiy order It is die iionconiph nice wiUi the Msgistiates order thtt consti 
tutes the offence, a wrong order 01 .lajuiuvt on tliewithdnwil does not bu prosecuuon. In 21 C.263 it was 
held, that where a person was convicted snd imprisoned it is n b ir to ni> subsequent convtcuon on the snme 
contract for not returning to service See Notes S snd 6 st p Issvu ol the Apiiundix, 3( M. 660, 

IX Docs section bar sabaeqaent prosecution of persons Jointly Implicated with accused who was 
acquitted 7— There is no provision 01 mw winch renders the :.ubse(|ueiii prosecution ot persons jointly concerned 
m the commission ol an offence iilegnl, where on 1 previous tii3| others concerned 111 the offence hive been 
tried and acquitted, but tlie priiiaple of the section w is in 7 C. W. M. 493 applied to such persons and 
it was held that until that order ot acquittil dedinng the lacts on which the prosecution proceeded were 
false, was set aside on the appeal of Government, the Mngisirate was not uompeteot to take proceedings 
against others for the same oltence Where, however, 011 a comphint charging a number of persons with 
offences under ss. 1 48, J2t> and J02, 1 1’ G , only tlirve were sent up lor trial and aaiuitted on the ground that 
the prosecution story was not a true one , and subsequent!) oihe^ implicated m tlie complaint were pliced on 
trial and it was objected on the tuthorlty ot 7 C. W. K. 493 that Uiey could ndt be prosecuted until the previous 
judgment declaring the case untrue ^w as set iside, held, there wis no bar, 37 C. 680. 7 C. W. N. 493 was a 
peculiar case There five persons were indicted for vanous offences, which included the offence of untawiul 

• ■' ' >ary that there should be hve persons three out of the five were placed 011 

. vho were alleged with the other two to make up the five were put for tnal 

. A-hich the other three had already been aciiuitted and the High Court held, 

that such prosecution ought not to proceed It did not lay down any general rule In 10 C. W. K. 1031 = 4 Cr. 

X. 4. 173, where on a charge of theft against A, B and C under s. J 80 , 1 P C., W and B were placed on their 
tnal and acquitted by a competent Magistrate and subsequently on the discovery of some stolen property 
In the house of C, Cwas put on bis tnal lor an offence under 5 411, I P a, it was held, dtssenhng Jrom 
4 C. W. N. 346 and 7 C W. N. 433, that the previous acquittal of A and B was not a bar to the subsequent tnal of 
C, as there were certain additional facts belore the Court ascertained subsequent to tlie acquittal, which supported 

the charge under s. 411,1 P C Sre also in 41 C. 734 where in a previous trul two persons were acquitted by the 

jury of the offence of conspinng with a third person who was not a pany to that tnal, it was held, that such aii 
acquittal was no bar to fresh proceedings being taken against the third party See also 38 A, 163. 
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IS. Raleeqaally applies where first trial k a^alast aecased jointly with otheri and labsei^aeat 
charge U egalnst him alone.— The rule t» equally applicable, though the first indictment is against the 
defendant ]ouiU) >^ith others, and the second against him alone, j? v Z7jnii, 1 Mood. 434. 

14. Flea In the aatare of, or analogoas to, ** antrefois acqalt,"— The reason for the plea aulrefou 
acgtitl is that an accused person should nut m respect of any offence, be in jeopardy of prosecution more than 
once Though.lechmcallj, such a plea cannot be relied upon where there has been oo trial resulting- in an 
ictual acquittal, it would be impossible to contend that the great principle with reference to which the law 
allowsthe said pleashould be iiupplicabletocases where the prosecution failed before it reached tliat stage 
wiihom onj ( luU on the part of the accused. It U is justice that a person prosecuted on a former occasion upon 
evidence suthaentl) strong to warrant his being put upon his tntl and being called upon for his deience and 
his ei tdence, should not be vexed again m the matter when the trial terminates in h\s tasour, it must, a /jrfwn, 
be so, when evidence on which his prosecution was initiated was so weaW as not to jusutj ttie tml and the 
accused discharged and sa\ ed from the necessilj of entering upon the v indication of hii> innocence. Bishop 
in his " Commentanes on ihe Uaw of Oimmal procedure,’ alter pointing out that according to the better 
docuine V persQins in legal jeopardy when the jurj is empannelled and ready to try him on a valid indictment 
and there u no latent or patent obstide m the judicial path to prevent the eau.»e frompnxeedmg to the end, 
observes “then, if contrary to his nghts and without hi> consent, the cause is suffered to break, off before a 
verdict of ac<iuittil or conviction is reached, there caiinot technically be a plea ot 

<o*:v/by reason oi this leopardy.yet the pnsoncr i, enuued m some way to rely upon it attenrards for his 
protection.” The same junst lays down tliat a plei AttAlAgus to the plea of auirefns (icguit setting out the 
••pecial fictv which show tlie jeop irdy may be brought forwird aS the proper nisthod ot taking the objection and 
calls vv the vW\.ttve <st forovtt jeopardy — Susrj.ssK'iix Ixww, J ,mhvs dvssewWrvj yudgssvtat M U. 
(FAl But in SI M 813 ft ts stited tiiat the Code is exhaustive on the subject ot autrg/on acquit and U is not 
(permissible to add to Its provisions « ^ 

15. n Seetfeo bars teceod trial and so jadgmtat can be passed fn respest el second eoapIalBb”'' 
Where i prosecution i» birred on account of a previou> tnal i 402 directs that tlie nccuscd 'sh2il not bt liabtt 
tobi tntd,' An order of acquittal on i subse<|uent complaint is therefore, improper, i' no sucli order can be 
pissed wiUiout i mil, SL B. R.13 — BCr.L, J.atg. The section birs any uial ind ihereiore no order regarding 
thedisjiosat ot projverty cm be nude under s 817 on a second complaint after a previous acquittil, as an order 
under a 517 could only be made “when an tmimt) or tn dm i Criminal Court i» concluded, ‘ 4 !• B B. 329 

7 Cr. li. J. 490. a 

16. Liability of arceud to be tried after acquittal, for atlog false eTideaee la hh defence.— W’bere 
an accused person obtained an acquittal, and in the course olhis defence which he knew to be lilse, held 
{\ I'.DsAY, } , dfsir«/W’j’),thiihe vvas liable to be med under a. \9«, Indian FenalCode, for using sudv evidence. 
Per Lindsav, J —Tlie second tnal, vis, ihil under s. I9ij, I P C, was in etiect a mal ot the accused for die 
offence of which he had been already acquitted 33 F. R. tS70. 

III.— general rule op AOTREF015 ACQUIT OR CONVICT. 

17. X person ihaO not be In Jeopardy b respect of any offence more than onse.— It is an established 

rule of the common law th it a mm may not be put iwnce m penl tor the same otfeiice, 3 Hawk C, S3 The 
pnnaple on which the tight to plead ‘ Autre/ois otguit’ oi * autrefois convtrf,* is founded Is that a man should 
not be put twice in jeopardy for ihesama mitter.andildocsnoireston any doctnneoi e»toppeL See eirehSofd, 
p. 176. At common Uw a man who has onev. been tried and acquitted oi a enme may not be ined again for the 
same oHenoe U he was “In jeopardy,” onthetmttnak He was so, in Jeop udy, ifHJthe Court wtocompetent 
to try him lor the offence , (2) the tnal vras upon a good indiament on which a valid judgment of conviction 
could be entered. andl3)the acquittal was ou the menis, a<, by verdict on the tnal or m summary cases by 
divndssal on the menu, ioQowed by ajudgmentor order olacquiual Jluiselt on CnwetiP IWl. ^ 

The general rule of the common law forbids a nuntobe/aeuArd^ twice for the same otTenee. Thfs is 
now read as meaning tyr the same acu and omissions, irrespccuve of the exact isrms or this indictment, and as 
fiKuiihn, that the evidence to obtain a legal oonvicuon on the first rfiarge was in suistinci the same as that 
necessary to susuin the second charge, ue Ji '* Xing, (lf97} 1 Q. B. 344—318. 
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MUST HAVE BEEN TRIED. 

IS. There n«it h^re been a * trial' ter the application of the rale.— Under rn;;lt)li Lnw unless 
acquutil yms on the merits, ie , by sordid on the 10 * 11,00 in summtrj eases bj dismlssil on the merits followed 
b} ft Judgment of ncqvnttsl, it does not operate as a bar See Judgment of SinRAstAsr \ hra, J , In 39 H. 135. 
\\Tiere a Jury sworn and charged with a jirlsoncr is discharged without giving a verdict, such n discharge does 
not bar Afresh indictment. Ulnior \ A* , L. R. 3 O** il>3S9 , 890 nnd ^ v /.en’ir.TS L. J. (K B ) 733. Where 
the Judge disagreeing with the divided verdict o! the jury discharges them and orders the rc-trial of the accused 
under s. 30S, this section has no application, 41 C. 1078. Under the Code trial in the literal sense of Uie word 
does not seem to be necessarj Throughout the Code clear directions are given ns to when an order of 
acquittal or disdiargc should be entcrevl. To set up the plea dealt with by this section, there must have been 
aprevious mal in vvhldi some final order has been passed, a#, of conviction or .acquittal The explanation to 
tins section males the point dear So when, after an investigation, the Police reported tint theft (a cognlcabfe 
olence) had not been established, and the Magistrate passed an order sinking olT the offence, it was Af/d that 
such order could not affect the subsequent trial of another non-cognirable offence regarding which no proceed 
Ings had been nlea The Magistrate could not lake oognliancc of that offence on a Police report, but onlj on 
a complaint and he had not done so, S B. 403. 

19. When nay A person be said to be “tried **7— Air/ Note 1 above A process must have issued to the 
accused for his apipeannee, 85 W. 819. In a eummoaa<ase when the accused appears and answers to the 
charge, he Is said to be “ tned,” although the cose is dismissed owing to non-appearance of the complainant 
In sudi a case the accused cannot be tried again upon the same facts for the same offence at the complaint of 
another person, Weir It, 437. Hven though the accused also was absent in spite of having been served with a 
process and the case is dismissed under s. 8t7 the accused is etiuiled to the full benefit of s. 403, 34 U. 233 
/u//a.xvt/4C. W. N.Sldt? C. W. M 711 and 493. AV/ Notes 17— 21 at pp 699-700 If the tnal has otherwise 
been regularly conducted, even Uiougli no formal charge has been framed therein, the order of acquittal 
would still be a bar to further proceedings, 8 A. 129 { 40 H. 9788. 

20. Jedgmeat e( acqelttal wlthoat addectog any evldeace woald itlU operate ai bar — (i)Under 8.247 
on the noQ*appearance of the complainant in a summon&case the accused has to be acquitted , for the effect ot 
sudi an acquittal, set Notes 17—20 thereto at p €09 and 34 H. 293. ( 11 ) Under s. 243, a Magistrate may permit 
the withdrawal ol a summons-cise and acquit tlie accused. (hijAV/s 333where the Judgeofa High Court can 
enter a judgment of acquittal on a AW// prostqut by tlie Advocate*CeneraL (tv) Under & 34S, a compromise 
has the effect of an acquittal, Ratanlal 019; 29 P. R. 1914<>Bie Cr L. J. 81. (v) Under s 494, an acquittal 
follows where a Public Prosecutor withdraws from the prosecution alter the charge has been framed or there is 
no charge required, 9 N. 1*. R. 20 xs 14 Cr. L. J. 139; 13 U. 35 (vi) Sec also $ 240 where the withdrawn 
of remaining charges on conviction on one of several charges has the effect of an acquittal 19 W. R.65. 

An aoiuittal under s. 247, equally with an acquittal after trial on the ments acts as a bar to further 
proceedings by virtue of s 403 49 A. 93. 

BY COURT OF COMPETENT JURISDICTION 

(See Notes 39—41 ) 

21. 'Counell of Elders' Is a Court of competent JorlsdlctloD.— For the purposes of this section, 
the Council of Elders established under Punjab Frontier Rtgvlahon (IV of 1887) is a Court of competent 
junsdiction, and a person convicted by such council cannot be ordered to be committed on the same facts on 
which he was convicted, SO P. R. 1884. 

22. Order of looompetent Court of no avail under this leotlon.— The principle is that the 
accused must have been in jeopardy at the previous tnal, where, therefore, owing to the incompetency of 
the Court he was not lawfully liable to suSer judgment in the previous proceeding, the section does not apply 
See Russell on Crimes, p 1983 Where a former tnal is set aside on the ground of want ol junsdiction and 
illegality, it is no bar to the second tnal For, when the High Court quashed the whole of the original 
proceedings as being all together without junsdicuon and therefore illegal, their result cannot be pleaded as 
autrefois acquit, it being necessary to that plea that the first Court should have had competent jurisdiction to try 

the odence, 2 W. R. 10. A Magistrate cannot coimct or acquit a pnsoner whom he has no jurisdiction to try 

Such an order is of no avail under this section, 6 V. R. 13. Where a pnsoner is released by ie Court of Ses- 
sion on the ground that the proceedings had mhis case were illegal and irregular, this section is no bar to his 
being subsequently tned and convicted of the same offence, 13 W. R. 43. See also 29 C. 112 at p. 414, where It 
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was held that t! the trial is % old tth-tmlto for want of jurisdiction in the Magistrate, It cannot be called a inal, 
and that a discharge by the Appellate Court, without an order for trial by the proper Court, does not bar fresh 
proceedings being taken in the proper Court Where an offence is tned by a Court mthovi junsdicuoa, xe , h 
Court of not competent jurisdiction, the trial is void tinde*’ s 530, nnd the offender, il acquitted, is liable to be 
re-tned under this section, ft is not necessary for the High Court to reverse the acquittal, before the re-tnal can 
be had, 8 B. 807. A Court which has no jurisdiction ta /ry has no jurisdiction io aequtl the accused, it can only 
discharge,'! P. R. 1910 = 7 P. W. R. 1910. 19 I.L. J. BIS. 

Effect of absence of eompiaxnt—See Note 41 

23. Is want of sanction under t. 193 condition of the competency of a Court 7— -Want of sanction 
under s. 195 is only a condition precedent for the institution of a proceeding before a tnbunal , it is not a condi' 
tion of the competency of the tribunal, 38 M. 393. Botin 37 A. 107 it was held following 22 B. 711 that where the 
law requires a preMous sanction to be given before a charge cm be entertained by a Court, that Court is not a 
Court of competent Ju^sdlCllon until the sanction has been maintained. See also Note 41. S 403 does not 
bar the re-tnal of thn accused after sanction on the same facts in respect of which he was acquitted for an offence 
which required no sanction, 37 A. 107. See Note 20 under s 19S, see also 40 B. 07 and S M. 41. But it should be 
noted that the necessity of a sanction is done away with under the present Code as amended. 

24. Does personal dlsquallQeatlon under a. SSB affeet competency of Court?— If a person put on his 
tnal for an offence produces an order of acquittal, passed by a Court which on the face of it is a Court of compe- 
tent jurisdiction, in that it had both temtonal jurisdiction and junsdiction under the second Schedule of the 
Code in respect of the offence charged, the Court before which su<* order of acquittal is produced is not enoded to 
Impeach the competency of the Court whidi passed the order, on the ground that tlie presiding officer of that 
Court may perhaps have laboured under the disqualificauon prescnbed by s. 556 of the Code. Until the order of 
acquUtal has been set aside and a new tnal ordered by some competent Court, the person acquitted 
Is entitled to plead it under s 403 In connection with any further proceeding that may be taken 
agiinsthim,8 A. I.,J. in9»il2Cr.I,.J.873. The accused were tried and acquitted by two Justices of the 
Peace. One of them was under statute (Cba/ Mines Act) disqualified to have acted as a Justice without the 
consent of parties for the offence of which the accused were acquitted. This fact was not known to the prose* 
cutor at the time. Held on an application to quash the commitment, that the principle nemo debt hts texart 
applied, A’ i dTiM/rcin (1914) 1 K. B. Qs. 

25. Aeqaittal by f oreignjCaut may operate aa bar.— An acquittal by a Court of competent jurisdiction 
outside England has been held to be a bar to an indictment for the same offence before any tnbunal in England 
It does not matter whether the Court is one in the King s Dominions or of a foreign country /tussell on Cntne» 
p. 1981 ethng R v Hutchinson, (1678) 3 Keb. 789 , ^ v Roche, (1778) 1 Leach 135. 

MUST HAVE BEEN CONVICTED OR ACQUITTED 

26. * - • a - a 1 ; r ■ r* j I ■ 

to be acquitt^ ■ ’ <• , ■ • • ■ . , 

' discharged ’ t , ' ' » ■ . 

25} 40 U. 976. W'here the pnsoner have pleaded to a formal charge the Magistnte is bound to convict or 
acquit and his order only dismissing the case, will amount to an acquittal, 8 C.L.R. 339 ; 29 P.B.i9l4; SSH.5SS. 

(1) Wrong order of K a Magistrate tries a w arrant-case as a summonscase and acquits the 

accused, it must be regarded as an Order of discharge only and cannot operate as a bar, 1835 A. W. N. at p. 260 
aUo24M.660 where a wTong order of acquittal wasentered on the withdrawal of a case under the ll'ori- 
man's Breach of Contract Act Set Note 1 1 above 

(li) AcquiUaJ before of process — Where the Police laid a preliminary charge-sheet before a 

Magistrate and before process was Issued the Police applied to withdraw whi^ was permitted The Magistrate 
endorsed on the charge-sheet that the accused were acquitted, second charge sheet was subsequently laid by 
the Police , held, that the order passed by the hUgistrate on the first charge-sheet was no bar to proce^ings on 
the second charge^eet. ** It appears to be clear that neither an order of discharge nor of acquittal could pro- 
perly be made In a case when the accused has not been directed to appear at all The provisions regulating 
trials and Inquiries all contemplate the appearance of the accused as essential for the commencement of the 
ITOceedings-" At’r as. 212 152,208(1) and 271 The order of acquittal on the first proceedings was unmeaning 

and could not be a>ai\e<l ol SBM.Sis. 17A.L.J.897. 
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(ni) Order Jor release not amounting to WhCTe the nature o( the charge waa cxpLilned to 

the accused, bill no lormal diarge In utiting uas drawn up against him as rc<iuired by a. 254 ; heU, that the 
order for release (s. 24'») did nit amount to an acquittal under », 258. 4 B. L. R. Ap. Cr. 1. Rut an order for the 
release of the accused as ” !\’trdosht'' has been held by llie Calcutta High Court to operate as an acquittal 
Where a complaint was made of extortion undcra384,l r*C,Andthe Magistrate allowed the dispute to be 
referred to arbitration and discharged the accused, but the arbitration having fallen through, the Magistrate 
allowed the complaint to be revnved. Tlie High Court held tlic discharge to be Improper, but refused to 
interfere wath the order rev-iving the prosecution, I C. W.H. 49} S8 M. 815 { 17 0. C. IS 

JUDGMHNT MUST BE IN FORCE. 

27. Bar only t» long as taeh coBTletlan er acquittal reraatai In force, ir, so long as such judgment 
or order has not been set aside by a Court of A|*P*'l or Revision. When so set aside, the result will 
be that the proceedings on the tnal wilt be annulled, and this v»ill not prevent the prisoner being again 
put on his trial 7 W. R. 2. If the order of acquittal Is set aside b> a Court of Appeal or Rev ision, the pro. 
ceedings on the trial will be annulled and there Is oo prohibition against the prisoner being again put on 
his tnal, 7 W. R.S. Wicre the Appellate Court reverses the verdict of a jury and orders a re-tnal, unless 
h has limited the scope of the rc-tnal sudi re-tnal must lie laVen to be one upon all the diarges onginally framed, 
22 C. 877 { 40 C.69S. A judgment reversed by a Court of error Is the s.ameas no judgment, and m that case, 
therefore, the plea of autrefois aequti is not available, Drury, (18(9) 8 C. and K. 193. 

28. 8o IsBg as prcTloss order is la force, irregularity of proeecdLogi b of bo eonseqaeuee--**It is not 

necessary that the judgment of acquittal should be. In fact, correct and proper, for, while unreversed, it will sup 
portapleaolou/rr/utiarfui/in bar of a second trial Thus a judgment for the defendant, though consequent on 
a misdirection or erroneously given on a special verdict, or on an insufTicient Indictment, so Jong as it stands 
unreversed, is a bar to a new indictment CWmrr, p )983 If the oSence is the sanio, the former 

conviction or acquittal Is a bar to tfie second trial, whether the second Court considers that the former conviction 
or acqmttal fias v.*iTTan\ed \f) the evidence given »n\betlmam^ or novl Vl.R. W. Even tithe judgment ©| 
acquittal was passed under amisapprehenlson of the law ti would still operate as a bar When a Sessions Judge 
constdenng that two diarges under ss. 302 and 201, 1 P C. could not combined, separated the charges and 
tned the accused on a charge of murder only and acquitted her. it was Aetd that the accused could not be tried 
again for the offence under s 201, 1 P C, as the two diarges might have been combined m the former tnal and 
though he clearly intended that the accused should thereafter be tned on a charge under s. 201, 4 8. Xt. R. 174 w 
11 Cr. L. J. 731. See also 9 H. L. R. 38 = 14 Cr. L. J. l33, where the accused was acquitted of a charge, under 
s 203,1 P C, on a withdrawal of the case underamisapprehension and It was held he could not be tried again 
under s. 177, 1 P C , on the same facts Tven if the acquittal had been obtained by a trick on the part of the 
accused, the acquittal would operate as a bar See 39 H. 1023 See 35 P. R. 1870. The Court before which an 
order of acquittal IS produced Is not entitled to impeach the competency of the Court which passed the order, 
on the ground that the presiding officer was disqualified under s 556, 8 A. L. J 1139 See Note 24 and Note 19 

IDENTITY OF OFFENCE 

29. OBenceUQitbe the same— IrematerU! dlffereoce do not affeet Identity of offence.— When it is 
L eahly the same , and therefore, 

nmatenal circumstance, for it 

■ the precise accuracy of which 

IS not matenai, the prosecutor could change the nghts of the defendant and subject him to a second trial for what 
m reality is the same offence Thus if a prisoner be indicted for murder alleged to have been committed on a 
certain day and acquitted and afterwards be charged with killing the same person on a different day, he may 
plead the former acquittal in bar notwithstanding this difference, for the day stated in the indictment on the 
former tnal was not matenai If a pnsoner should be charged with murdenng yf and should plead a former 
acquittal, and prove that he had been acquitted upon a charge of murdenng B, evidence would be admissible to 
prove that the two charges related to the same person and to the same killing But if the offences are different 
identity of evidence IS no bar Therefore where, the pnsoner was charged with forging the documet B, but 
evidence was given in respect of botli the documents /f and B indiscnminately, and the accused acquitted , held, 
that such acquittal was no bar to his being tned again for foiging the document B for a conviction and acquittal 
both fall under the same category m this section. It would be no answer on a tnal for one, to say that the pnsoner 
had been acquitted ot another on a tnal at which evidence was given respecting both, and which, if believed, 
would have proved the prisoner guilty of botb,7W.R.lS It was held in Weir 1, 789, that an Illegal and 
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inoperative conviction under s. 21 of the Forest Act, will not bar a prosecution under the Penal Code for such 
other offence as the accused may be pro\ed to have committed Where a charge of kidnapping from 
lawful guardianship under s 366,1 P’C , i$ m general terms and does not state from whose guardianship the 
kidnapping took place, an acquittal on such a diarge of the offence of kidnapping from the lawful guardianship 
of a parucular person may be pleaded mbar of a trial on a chaigeof kidnapping from the guardianshipofanother 
person, 2* M. 28J. Where it was the duty of the prosecution to put before the Court true evidence respecting 
the measurement of the timber which the accused cut in excess of his license, the failure to do this at the first 
trial does not entitle the Crown to prosecute the offender again in respect of the same timber, on the ground 
that the measurement staled at the first trial was incorrect and below the quantity actually cut, 3 L B. R 233 

30, Teat for finding whether the offences are same, — Ihe true test by which the question whether 
such a plea is a sufficient bar in any pariicuHr case may be tried is whether the evidence necessary to Support 
the second indictment would have been sufficient to procure a legal conviction upon the first, F v Ctari, IB. 
and B, fT3i ArcAMd, p 177 A trial is said to be upon the same facts if the evidence m the first case would 
have supported a conviction for the offence charged in the second case, Q v Strd, 2 Den, C. C, 94 and 1 Bom, 
L. R- 15 cited 5 8. Ii. R« 12 = 16 Cr, L. J, 224. Except for the purpose of ascertaining whether the offence which 
formed the subject of the first trial is the same as that which forms the subject of tlie second charge, the 
Court before which tlie second trial is held has nothing to do with the evidence given on the former 
trial If the offence is not the same, the former conviction or acquittal Is no bar to the trial upon the second 
charge, notwithstanding the evidence given mthe two cases is ilifc same, and the Court, whether the same as 
that which tried prisoner for the first offence or a different Court, is bound to apply its own Judgment to the 
evidence before it Two distinct offences cannot be converted Into one such offence by reason of an> evidence 
which the prosecutor may think fit to adduce upon the trial for one of them, 7 W. R. 33. 

SL The role prohibits second trial not mcreir for same.offenee, but also npon same facts, for any 
ether eSence,— Where a person has been tried and convicted or acquitted of an offence anting out of a particular 
set of facts, he cannot while such conviction or acquittal remains tn force be again tried in respect of any offence 
based on the same facts, unless the case can be brou^t under one or the other speafic exception to the rule 
provided by the section, 9 N. L, R, 26 « 14 Cr. L, J. 135. The two offences may not be the same, but this finding 
by Itself IS not suffiaent for disposing of the applicability of s 403 A bar under that section operates not only 
where a person has been tned for an offence and convicted or acquitted of it, and is sought to be tried again for 
the same offence but also when he is sought to be tried on the same facts for any other offence for which a 
different charge from the one made against him might have been made under s 23fe or for which he might have 
been convicted under s 237 Where on the same facts a person has been tried and acquitted on charge under 
s 182 1 f* C, he cannot be tried again on a charge under s 2 ll. I P C, after obtunmg a fresh sanction, 
36 M> 308. It his long been fully established that acquittal on an indictment is a bar to a bubvetjaent indictment 
for any offence of which the accused could have been lawfully convicted on the first indictment whether the 
offence wxs or was not speafically stated in the first indictment and whether the proper evidence was or was 
not adduced at the first inaL Under the present prvciice, the substance nther than the form ol charges m the 
two indictments is considered, A’ v SAee/i, 2 C. and P. 634 See Fusseii on Crimes, pp 1984-35 

32. Yfbere on same facta a charge < might have been framed’ uader s. 236 and Is not so framed, 
eabseqnent trial for that charge wiU not lie —Sec Notes 3 and 6 under s 238 at pp 671-672 The protection 
afforded by this section extends only to other and different offences of which the accused could be charged if 
they were 8up\K»ned by the same facts and fell within the category of offences mentioned in ss 236 or 237, 
lBom.L.R.lS. ThejoinderofchargesofmurderlS 302,IPC.) andofcausingevidenceofthemurdertodisappear 
(s.201,1 P C),on ihealiemativc illegal Where the Sessions Judge considering that the two charges could not be 
combined, separated Uie charge and tried the accused on a ^rge of murder only and acquitted her He next 
tried her for an offence under s 20l and convicted her, held that the conviction vvas bad. Though he clearly 
intended that the accused should thereafter be tried on a charge under s. 201, 1 P C, such subsequent trial is 
atftoluiely prohvbived by s 403, for as the two charges might have been combined In the former trnl she cannot 
tried ngaiii on the same facts 4 8. L. B. 174bs 11 Cr L. ^4373 In B 8. L. R. fSuiy Cr. 1*2.224, PRATT,C. J , 
wav of opinion ilwi this Case wvs wrongly decided. The offences are distinct offences committed In the same 
series of nets and fill under s. 233 (t) and sub-sec (2)o(s. 403 4S C.727 j 26 Bom. L. B. 440 

(0 AcquttUl under t 203 tarj Inot under t 177, IP C,on same /aets-C/v-'is killed b) a shot from 
tle|.uno!Z, The I’oUc* p nd. though iware of tills tact, Ivlscly reported tint £/ died of fever Thepatclwas 
pToveci led for an offence untUr s. t<j3 I I* C ©w the gwutMl that he gave false In’oriw-vtlon regarding an offence 
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which be knew to ha\e bt<n commitled. After achitge was framed against him, the shooting of t/by Zwas 
found to be acadenliL Thereupon the prosecution of the Police pitel under s. 203,1 P. C, was withdrawn, 
and he wss acquitted under s. 494 , htld tint the PohceofHcer could not aitenvards be tried again for an 
offence under s. 177. L P C.on the basis of the same false report, 0 N. L. R. 2S — II Cr. Z«. J. 1S3. 

/IffuiUiil vnifr i 352 o/frofrj fli tnat tinier s 323, / P C— A person tried and 

acquitted on n charge of using criminal force under ». 352 cannot be tried m respect of the same criminal matter 
on a charge of hurt, 18 W. R. 3 «= 7 B L. R. Appi. XXY t P* *** 

ini') Ac<]in(tdl under i har to frtctt under t 170.//* C— BimiUrly, a person who has been tried 
for offences under ss. 201 and 202, I P C, and acquitted b> the Sessions Court, cannot be tned again lor an 
offence unders. 176 I P C, based on the same faas by an Inferior Cnminal Court, as the case of su^ a person 
comes not Within sub-secfl), but within sub«ec (2)of s 235. The charge under s 176,1 P C., might have been 
framed at the form e r tnal on the very same facts and the Sessions Court which tried him under s.|202, 1 P. C, 
was also competent to try him under s. 176, 1 P. C, 18 C. W. N. 818 m 3 Cr. L J, 339. 

(ir) Person con'utedof stertUng tetter tannot on satm ettdeneebe again coatnetedof making awty 
unlh that tetter — Where a pnsoner u as conv icted and senteoexd under s. 5 of Act XVII of 1 854 (now s. 62 of 
Act VI of 1899) upon a cliarge of fraudulent!) secreting a postal letter, and on appeal surch conviction and 
sentence were confirmed, A/Af, Uiat he could not subsequently be convicted under the same section of having 
fraudulent!) nude awa) with the same letter upon the same occasion, both acts being connected and 
substantially a part of one criminal traassetion, i U. H. C. R. 88. 

(:) Aefttt/tai under s. 411 ts tai to tnatunders 414.7 P C—So also, where a person had been 
convicted under s. 411, 1 P C, m respect of certain property stolen on a particular occasion from a panfcular 
person, be could not, subsequently, be tned for an offence under s. 414, 1 P C., in respect of other property 
stolen on the same occasion from the same person, 28 A. 313 where 15 A 317 is referred to 27 C. W. N. 851 j 
3 Pat 803. J • . / . 

*■ {vfi^TheJt and imschxej —E was charged with theft and mbchief In respect of certain branches cut 
from a tree claimed b> complainant and was acquitted on the charge o! mischief on the ground that, as against 
the 'Complainant £had title to the property The District Magistrate ordered further inquiry under s. 437 Uetd, 
that a tnal on the diarge of theft was barred under this section, as the offences were not distinct and the facts 
were common to both offences and had been found in favour of the accused, 8 U. 298. Similarly, an accused 
person who was charged with theft of an animal was held not liable to be separately charged with and convicted 
of mischief for the subsequent killing of It, YTelr I, 897. i * 

(wi) AegutUaltn summons ease for one of several offences alleged operates as bar to tnal of the other 
offences —Where a Magistrate issued processes against and summoned the accused persons for one of several 
offences alleged against them and aaiulUed them of the offence for which they were summoned that no 
fresh process could in view of the provisions of s 403(1) be issued against them in respect of all the offences 
alleged against them on the previous occasion including the one for which they were summoned and acquitted, 
3 C. L. J. 622 s= 3 Cr. L. J. 115, distinguishing 15 C. 668 and 29 C. 726. See also Note 17 to s. 247 

(wii) Tnal and acquittal under special law may be pleaded m bar— W\of[nwtsaz^\r)St. the Abkan 
Z^a;(Bombay Act V of 1878) being cognizable by aMagistrate of the secondcIass(s 8 cLsandsSS) a person 
tned for any such offence by any such Magistrate, and acquilled, is not liable by reason of this section to be tried 
again for the same offence unless the acquittal has b«n set aside by the High Court on appeal by the 
Government The junsdiction conferred by the Code does not affect anyspeaat junsdicUon or power conferred 
by any law in force at the time when the C^e came into foree, 10 B. IBt. 

(ur) Composition of offence unders 324 I P C, may be pleaded tnbar on charge under s 324, 

I P C— An accused person charged under & 324, I P C, cannot, if the offence has been compounded 
with the permission of the Court, be again tned on the same tact on the charge unders. 223 I P C, if the 
composition which has the effect of an accquittal is still in fores Ratanlal 819. 

(jr) Acquittal under s 211 may bar tnal unders 182/7* C— Where the accused made a complaint 
to the Pohee that certain anicles had been stolen from his house and the Police made an enquiry when 
the accused repeated his complaint and said that he suspected Cand it was found that no theft took place and 
the complaint was false Claidacharge against the accused under s 211,1 P.C, sanction for a complaint of 
an offence unders 182 I P C having been refused, the accused was convicted but the High Court set it aside 
stating that the offence was one under s. 182, LP C, andnot unders 211 Cthen obtained sanction and 
instituted a complaint for an offence under s 182 I. P C, and it was contended that the previous acquittal was 



854 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XXX, 

no bar as the oRences t^ere not the same , htldt that the pievtous acquittal under s 211, 1 PC, operated as a 
bar on the same facts because a charge under s 182, 1 P C, might have been framed under s. 236 and the case 
came under sub-sea (I) and not sub-sea (2)of s 403, M H. 308 In 20 P. R. 1910= 11 Cr I,, j. 420, however, i* 
was that acquittal of the accused under s 182,1 P C, was no bar to the tnal for an offence unders. 211, 
I P C, as a person could not be charged mthe alternative under s. 236 of offences under ss 182 and 211 
1 P C, and the offences are essentially distinct. Set 32 C. 180 and 31 B 204 and also 8S.L. R. 179** 
16 Cr li J. 104 

(ari) Acqu\Ual unders 302, / PC, may bar Inot under s 30-1 I P C — .SVr 22 C. 377—383. 

{xii) AegtiiHal on charge under s 193 bars Iriat on charges under ss 465, 47i, 120-/?, / P C— 
Petitioners were tried under s. 193 and upon a careful and exhaustive consideration of the whole evidence 
acquitted. They were again put on trial under ss. 465, 471 and 120— B., I P C. //rZ/that inasmuch as the facts 
on which the complainant founded the present case were inseparable from those upon which the previous case 
was proceeded with, the proceedings should be quashed, SO C. W.N. SB4 

S2-A.— Effect of the amendment of a 233 bj the Insertion of inb«see. (2) (A) and its removal from 
a. 237, — Where in an appeal to the Sessions Judge, the Sessions Judge altered the conviction to one under ss 385 
and 508, 1 P C., holding thst ss 420 and 507, 1 P C , were not applicable to the facts, held in rev ision that the 
accused s offence did not fall under ss. 50? or 508 or 385 or 420. 1 P C , but amounted to an attempt to 
cheat under ss. 420 and 511, 1 P. C.read together , that by virtue of the new amendment of s. 238 of the Code 
cL (2) (A) the accused were liable to be convicted under those sections, though he has been charged only under 
s 420 , and that as the Sessions Judge had not hcquitted the accused of the offence of "ittemptingio cheat, s 439 
(4) of the Code was no bar to the accused being convicted in revision of the offence of attempting to cheat undeC 
si 420 and 511, 1 p C, read together. 48 H. 174 = 48 K. L.J. 190. 

BXCEPT/ON /.-DiaWNCr OFFENCES VNDEE SVB-SECTlOJi (3), 

33. Section does not bar trial for dliUnet effenee ter which aeparata charge might have been made 
under 1.233 (1).— 5«iUusuauon(4) to 1 235 and Notes thereto at pp. 657—669 The limitation of this wcepuon 
to sut^sec (l)ofs 235 necessanly involves the exdusionof cases falling under the other sub-sections of s 23St 

where the several offences are separable for the purposes of charging, but not distinct for the purposes of 
punishment But the Legislature even here recognises a special case should be provided for, and therefore 
sub-sea (3) of s, 403 makes an exception in respect of a case wbndi eventually falls under sui>sea (3) of s 23S, 

9 N.L,R.2f=14C» I1.3. 133 , 10 C. W. N 318 » 8 Cr. L.3, S59, If the crimes were so distinct that the evidence 
necessary to prove one w ill not prove the other it cannot properly be said that they were so far the same that 
the acquittal of one i4 a Inr to a prosecution for the other Archbold, p 171 

(I) Acquittal 0 / charge under s 324,//’ C. does not bar Inal under s 365 ,/ P C— Where certain 
persons Wespassed into n house land after beating the inmates, earned off a woman, it was held that their 
conviction under 4S2 was no bar to their being Iricd under s. 365 1 P C , 1906 A. W.N, 32 = 3 A. L J. 2 = 

3 Cr. L. J. 93. 

(II) ib ft*<7 ss 395 and *00 / P C— The acquittal of accused on a chirge under s.ioo I P C., cannot 
operate under this section as a bar to his being prosecuted again on a charge under s. 393, I P, C, for 
coiumiuingone of the dacoitlesm respect of which evidence was given in the previous trial under s. 400, 

1 Bom. Li R. IS. 

fill) Seing in possession of excisable ariules and fuding false ttadffHarks'^’X\\n trial and conviction 
of the accused for being in possession of exasable articles without a license under s OXoK the Bengal Excise 
^f/(Ml of 186S)is no barmider tins section to his trial upon the some facts under ss. 486 and 487, 1 P C,and 
s5.6and7olMc pierchandtse Marks Act of 1889, rr.for putting false trademarks upon cases containing 
excisable aitidcs and making use of false trade-marks for his own trade, 23 0. 174 See, however, s. 26 Cent CL 
Aet\ of 1897 and 22 C. 377. 

(ir-) CbnncUon urder S- 325 no bar to tnal under s 365 / P C— When the accused attacked Uie 
complalnani s house. Indicted a beating on him and his two sons and earned away A', a woman and on the first 
irialtliey were convicted forthe attack On his house and lor beaUiig him and hissons, and at the second trial 
the amisedwerecharged unders 865,1 P C.fbr the abduction of A, Ar/i/, that tlie case fell under 5. 235 (i) and 
ihe prevlotn conviction wa-nno fiar under s. 403 (mJ S A. t. 2 1906 A. W.N 33 b. 5 Cf L.J.93. 

(t) Ac^uiltit under s \tZ I P C no bar to tnal under s 600 / P C— Where the accused wihohad 
In a i^eiUion to a TohvlUlvr under the Court of Wards falsely made certain allegations against an Inspector of 
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Police was tried under s. 1R2, 1 P C., but was acquitted on the ground Ihil the person to whom the application 
was made was not a public scrsini, and a suliscqueni prosecution b> the Inspector under*. 500, 1 PC. was 
objected to, Ar/<f the presious acquittal was no bar, 87 C. $01, where 10 C. W. N.S18 is 4SC.88S* 

(ii) Seehon 467 nr ICM, I P Ct eerf* 82 c/ihe Rexulration Ael, 1008.— Acquittal In respect of the 
oSence ol aiding and abetting tl>e forgery of a document (w^esented for regUtr-itlott does not bar the trial for an 
offence under s. 82 (a) of the Registration Act In respect of the same document, 87 A. 107. lJut see 1 Rang 209 
\ihereitlsAr/(/ that If an accused Is already tried and acquitted for offences of forgery and abetment thereof, 
their re-trial for a separate offence underthe Registration Act,*, B2,uas barred under s.403asno sanction ts 
necessary for a prosecution under s. 82, L R-, Act and ns the accused might hare been charged and uied for an 
o'Tence under s. 82 Registration Act 

(cii) Ac^utUai 0 / abetment forgery^ s 467/l(», IP C,does not bar trial for offence oj ut%ng as 
genuine the forged document^ / P C— The series ol acts beginning with the forgery .and ending with the 

use ol the forged document in a Cli 11 Court must be regarded as so connected together as to form one transac- 
tion, so that under s. 235(1) it would ha\e been competent to try the accused for both the offences at the same 
tnal, the case iherclore fell under sut>««c (2) of a. 403 and was not governed byasub^ec (I ), *0 B, 87 1 80 a W. K. 432. 

(rm) ConvMtxon under * 243 IP C, no bar to tnai under *240, 1 P C-^C ga\e 50 counterfeit 
coins to /* to pass for him. Subscquenll) Cwas conaictcd under* 243, 1 P C, for being In possession of other 
counterfeit coins. He was again tned Jointly with P In respect of the 50 coins under s. 240, 1 P C, and 
convicted. On appeal it was contended that Ccould not be tned lor an offence under s 240, 1 P C,afterthe 
previous conviction under s 243,1 P C, that the delivery oi the 50 coins by CtoPwith a view to its 
being changed was a disunct oRence from that for which C wa.s previously convicted and that the second 
conviction ol C was good, 31 C. lOOT. 

(tr) Offences under ss 302/34, / P C— ‘Effect of acquiUat under ss 302/34, / P C on redrtal 
tracer j* 302/109 nirif 302/114, t P C~\Vhere the Judge tbrected an aoquttal under ss 302/34, / P C, on legal 
grounds, the verdict o! that Jury to that effect has not determined any questio i of fact and the acquittal has no 
effect on the tnal ol charges under ss. 302/109 and 302/114, L P. C, 41 C. 1073 

(ar) An aequittat under s 342. 1 P Cno bar to tnal under s 147, / P C— Several Police constable* 
were convicted of noting Two of tliem were previously tned and acquitted on charge of wrongful conh&e- 
mem for having taken Into custody some persons m the course of such noting that the second trial 

wasnotvttiatedbyoontnventionof the rule embodied ins 403 sub«ec (I) of the Cr Pro Code {P v Barron, 
1014 2 K. B. 370 followed . 3 C. L. J. 632 dtsltnguuked 45 0. 78.) 

(*■*) A convtelion under s 379, IP Ctno bar to a trial again under s 9 of the Opium Aet[/tf 
1878> — An accused previously convicted of theft under s 379 in respect of some opium can be tried again for 
an offence of lUiat possession of the same opium under s. 9 of Ofium Act 34 A. L. J. 859. 

34. Acquittal In respect of some of several sonu misappropriated whether bar to trial In respect 
of others?— The accused was tried ior and acquitted of cnminal breach of trust m respect of Rs 12 misappro- 
pnated between July 1907-08 He was subsequently tried and convicted in respect ol another sum of Rs. 19 
misappropnated during the same period. On appeal the Sessions Judge being of opinion that when the 
prosecution had made its election and s 222 (2) and proviso, bv choosing some out of the different amounts 
misappropnated during the period they were estopped by s. 403 from instituting any further prosecution in 
respect of any fresh items covering the same penod, and set aside the conviction , held the previous acquittal 
was no b-v Sections 234, etc., do not bar the separate tnal of the accused for each separate offence. See the 
case noted above under ss. 233 and 239, 12 Bom. L. R. 2^ = 11 Cr. L. J 337. Where, however, a charge has been 
framed under s. 222 (2) in respect of a gro^s sum ol money misappropriated during a certain penod and a 
conviction obtained, the accused cannot be tned againinrespect of another gross sum of money misappropnated 
dunng the same period. The charge m the previous case should be taken to include all the items misappro- 
pnaled by the accused in the course of the same transaction dunng that period. That ought to be the 
interpretation of s. 222 because otherwise it seems difficult to conceive that the Legislature should have 
intended that under s. 222 the prosecution should be at liberty to prosecute for a gross sum misappropnated 
dunng a pamcular period consisting of certain items more than three in number and obtain a conviction for the 
same, and then choose another gross sum consisting of different items alleged to have been misappropnated 
dunng the same penod and have a separate tnal for the second group of items. What the Legislature 
apparently intended was that where there is to be a tnal for misappropriation of a gross sum ‘ there should be 
only one tnal for such an offence dunng the penod covered by the defalcation ’ 17 Cr. L. SO (M \ 

37 C V. N. 678 
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Acquittal on trial for aiminal breach of trust of a sum between certain dates dcies not bar a subse- 
quent trial forcnminal breach of trust committed on an intermediate date, of a separate sutq not included in the 
amount forming the subject of the first tnaL 50 C. 532 [^foUowxng 12 Bom. L. B. 226 ) 

35. Blmllsrlty of offences does not render them tdeatlea!.— 

(*) Forgery of several documents —See Note 12 at p 628 When a person was first tried in respect of 
three out of six documents alleged to be forged under sudi arcomstances which constituted the forgery of all 
SIX documents one and the same transaction, and acquitted in respect of those three documents ; held, that 
there was nothing in this section which could prevent his being tried again in respect of the other documents, 
but that in the arcumstances of the case, it was inexpedient to take proceedings in respect of the remaining 
three documents, 1903 A. W. N. 233 =2 A. L. J. 673 = 2 Cr. L.J. 790. Seel W,R.19. 

(«■) Threatening three tininesses at sntae /i/wr — Each person brought a separate case, held separate 
sentences Here legal, 9 W. R. 30. 

{iti) Stealing of several articles at the same time — It has happened that a man acxiuitted of stealing a 
horse hab yet been arraigned md convicted lor stealing the saddle, though both were done at the same time 
J/ale s Fleas of the Crown cited in 7 W, R. 15. The tendency now is to extend the rule for the same acts and 
omissions irrespective of the exact terms of the indictment See 28 A. 313. J 

I I’t*) Possession of stolen properly —Accused was found to be m possession of property stolen from 

two diflereilt persons on different occasions He was separately tried and sentenced on each charge , held, that 
there nas nothing in the fact that the goods were stolen at different times, to constitute by itself proof that they 
were received at different times, or under such arcumstances as to show that more than one offence was com 
muted in receiving them Conviction on the second trial was set aside, 15 C 511^ IS A. 317; 27C.W.N.55<. 

EXCEPTION II.-SCOPE OP SDB-BEC (3). 

39 Tbi flew fasts mast constftate dflferent offence —See iffustrarton (S) attd ss A. *—It iS ace 
ffnough to defeat the plea of autrefois aequil to show that the second indictment charges circumstances 
of aggravation not included in the first, or senous consequences of the offence which have occurred 
since the first indictment, unless the new facts or circumstances are such as to indicate a different kind of 
offence of which there could be no conviction for the first tnaL A man who has been acquitted on an 
indictment for manslaughter caunot be mdiaed tor the same death of murder Fussetl on 0’tmes,pp 1985—87, 
There is no authority for holding that when a man has been convicted of commuting an act constituting an 
offence, and further ev ideiice subsequently comes to light which shows that his act constituted a gnver offence 
than that of whidi he wis convicted, he may merely on that ground alone be put upon his ttial for the graver 
offence. Clauses 2, 3, 4 and 5 lay down under vvhat arcumsunces ilone a previous com iction is not a bar to 
a subsequent Xrnl for the same matter, held, therefore, a peison convirted under s. 31 of the Rangoon Police 
Act 1899, for being itipossession of an arude supposed to be stolen cannot be again tried later for an offence 
under s 457, 1 P C , merely on the ground that the owner of the article is traced and some further evidence 
Is available, 8 Bur. L. T. 129 , 18 Cr, L. J. 297, 

37. The aew facts most have happened after or not known to the Court at the first trlak— Where A 
causes hurt to D, and as a consequence of the injury so mfliaed, B dies and A is tried and convicted of the 
hurt If (IcaOi took place before the trial and the fact was known to the Court which convicted A of hurt, then 
A could not againt be tried for the homiade under this sub-sec (3) though he might be under sub-sec tl), 

9 R. L. R. 26 = It Cr. L. J. 135. A summary conviction for common assault may be a bar to an indictment for 
wounding vviih intent to murder, R \ Stanton, (1831) 5 Cox 344 , R v Etringlon, 1 B. and s, 6BS , R v Jiltles, 
21Q. B. D. 433. In 1901 the accused was prosecuted by the Bombay Municipality under s 476 of the Oly 
Municipal Act II of 163S for proceeding to erect certain balconies contrary to the AcL He was acquitted 
Subsequent!) m 1902, the accused was called upon under ss 303 and 309 of that Act to remove tlie balconies 
which had been in existence at die time of the previous prosecution, and on the accused s failure to comply 
wiih the notice, he was again prosecuted , held, that the former acquittal did not preclude the ftfagialrate from 
tr>ing die present durge, as die second offence could not have been committed until die notice to remove was 
Served on the accused and this notice to remove was not served on the accused until die ) ear following tJiat in 
which he was acquitted of the previous diaige, 4 Bora, L. R, 575 See also 9 Cr. L. J* 575 (Bnrnia) where 
an acquittal of the offence of disobedience of an order under s 92 ( 2 ) of Ihe Burma JIfunuipaJ Act HI 
of 1B98 w as held no bar to the trial for die disobedience of an order under s. 92 (3). See 3 P. R. 1901 and 86 A. 4 , 
wh'-rc a man was first tried for hurt and later, the injured person dying, held the previous trial was no bar to a 
firsh trial for culpabV homicide 
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EXCEPTION Ill.-BCOPE OF 8UB>SEC. (4). 

SS. * Wfti BOt cempcUat to trj' meKBs ' hftd aa Jarbdietloa to try.'^It is only when the Court which 
first ined the accused hid no junsdicuon to try the offence wrJth which the accused is subsequently charged, 
that this sub-sec. (4) prc\ents;tlie operation o! Ihegcnerat rule- enacted In sub-sec, (1). See 21 H. 611 and 
illustrations {y) and Cf). The clause refers to the character anil status of Uie tribuml when it refers to the 
competencj to trj the ofTcncc, 36 H. 303. Upon a charge of d icoit) the Migistrate, hating split up the charge* 
comicted the accused of noting, using aimlnal forcu and misipjrropriiting the property of a deceased person. 


Sessions Court w IS no bar to further proceedings by \inae of sub-sec (4\ 7 H. 667. So, where nn accused 
person appears to hate committed culpable homtade. his conviction by a 3Ugistnite for a minor offence does 
not pretent his tnal for murder, etc, Rataaltl 337. In S Bon. L. R. 125 the accused was charged with an 
■offence under s. 304, 1 P C, but the tr>ing Migistnte conticied and sentenced him under s. 323 I P. C, 
being of opinion that the etndenoc wis not suffiaent for commitment The Distnct Magistrate, however, 
taking 1 different tiew, ordered a commitment and it wis A/M that the order was not bad as the pretious 
comiaion under s. 322, I P. C, was rlo bar roa trial under i'sotsvhfcli the Magistrate was not competent to 
try" Thisc&5e-w3sfoI]oinidin7P.R.1912*..89P. W.R.1912i 243 P. L. R. Cr. L. J.'7I3, where the 

accused were acquitted of offences under ss. 326, 326 and 149, 1 P C, and were subsequently tried and convicted 
under 8 302, 1 P C 5// 18 Cr. L. J. 613 j 43 H. L. J.490. . > t . 

39. That offeaea b triahte by Jary dees net affeetcaiapateney of Cosrt— A Session^ Judge writh the 
aid of assessors tned and acquitted the accused of the offence of abetment of murder with dacoity, ss 396 and 
109,1 P C. Subsequently on thesame faas, the accused wis charged with an offence unders. 412, I P‘C, and 
tried by the Sessions Judge and a jury and comioed The conviction was sought to be sustained under this 
Bub-swtion inasmudi is the Court whl^ tried the accused on the first occasion. Sessions Judge aided by 
assessors, was not competent to try the offence under s. 412 which was tnable bye yury ; A/M setting aside 
the conviction that the words ‘‘e// eompeUnt ia try meins "had not jumdichoa to try" Dut the Court 
by which he was first tned, t/, the Court of Sessions, wis competent ns a Court of Session to try the offence 
under 5. 412, 1 P.C, 21 K, 641, .&/7M.8S7. I " ’ l . * r •- » it 


40 Want of ceraplilnt noder s. 199 renders Coart Incompetent— The accused was’ tned under 
ss. 366, 368, 376, 1 P C, and acquitted. Oncomplaint by thehusbmd, the accused wAstned and convictedon the 
same facts under 5. 498, 1 P C , held, thit the conviction was not bad by virtue of s 403 as the earlier Court was 
incompetent to try the accused under s. 493 in the absence of a complaint by the husband. 17 3om. L. S. 678 = 
3 Bom, Cf. Cn. fllnld Cr. L. J. 657.|M mtimited to the Distnct Magistrate that he had authorized his 
brother B to institute a complaint against C for enticing away A's wife (s 498, 1 P. C.) and tlie charge was 
heard and evidence for both sides recorded, but the Magistrate discovenng that B had no auihonty purported 
20 acquit C. On the husband A instituting a fresh complaint, it was A/M that the so-called acquittal was no 
bar to the fnal, as das hla$ts^te s hndtfte atnoant^ to this, that veas aa coaiplatatbcldK him cf which 
he could take cognizance, 31 £. 317. See Note >0 at p 666 

4L Effect of abienee of sanetloa oneompeteocy of Court.— (0 Sanetton under s. 195 only a condthon 
precedent for tHStitulion of proceeding before tribunal, tl is not a condition of the competency of the IrtbunaL— 
The clause refers to the charaefer and status of the tnbunal when it refers to competency to try the offence 
3k/ illustrations (/) and C t). Where, therefore, a person was acquitted of an offence under s 211,1 P C, and 
no charge tinders. 182, 1 P C,was framed for want of sanction thoughit could have been jointly tned in the 
first tnaf held, that the acquittal was a bar to a trial under s. ]S2, 1 P C., 35 M. 308 

{«) Contra.— Want of sanction renders Court incompetent.— fi complaint was made to a Magistrate of 
■offences under ss. 182 and 500, 1 P C. When accused appeared, the Magistrate passed the following orders 
*' As there is no sanction, prosecuUon withdraws the diaige. Accused is discharged. ’ Sanction having been 
obuined, a fresh complaint was lodged against the accused for the same offences. The Magistrate ordered that 
the proceedings be stopped as they could not be taken by yeaspn of the provistons of this secuon Jteld, that 
as the accused had not been acquitted by a Court of iction, tbe ortler was illegal As owing 

to absence o! sanction the Court could not take co ace under a. IW, it could not acquit him 

of that offence. And as the offence under s. SOU is ikx ^ the only l^al oiylar thBt tbe Magistrate 

could have passed was one of discharge under s. 253, |i. An accused^faf inal for 
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Acquittal on tml for (nminal breach of trust ol a sum betucen certain dates does not bar asub^ 
quenttnal for criminal breadi of trust committed on an intermediate date, of a separate sum not included in th* 
amount forming the subject of the first trial 50 C. C33 {/cUerm"S Bom, I* R. J26 ) 

S5 Similarity of offences dees net render them Identleal ~ 

{0 Forgery of sneraldocumentt-^See'Ko'^ 12 at p 628. When a person was first triedinresp*<S<i{ 
ihree out of s« documents alleged to be forged under sudi arcumstatices whidi constituted the forgery of all 
SIX documents one and the same transaction, nnd acquitted in respect of those three documems , held that 
there was nothing in this section which could |ire\tm his being med again m respect of the other documents, 
but that in the ciruumstances of the case, it was ioe.Tpedient to tike proceedings m respect of the remaining 
three documents, 1903 A. W K 238 b= 2 A. L. J. €73i=2 Cr. L.J.790. Srr7W.R.15. 

(ir) Threaterutg three oodtexses at inme Awr— Eadi person brought a separate case held separate 
sentences were legal 9 W.R. 30 

(i»0 Stealing of irseral arhclet ai the eamt ti^re —It has happened that a ram acquitted of stealing 1 
hor»e has j et been arraigned md com ictcd for stealing the saddle though both w ere done at the s.nme time 
Hale i Fteat of ike Crou n aled in 7 W. R. 13. The tendency now is to estend the rule for the same acts and 
omiSMons irrespcctwe of the exact terms of the Indictment See 23 A 311 

^ (ir) Poiitiston Of stolen /roferlj — Vccused was found to be in possession of propertj stolen from 

two different persons on different Occasions. He wus separatclj triedandsentenced on each efoarge, held, that 
there was nothing in the fact that the goods were stolen at different limes, to constitute bj itself proof that th'"} 
were recened at different times, or under sudi arcumsiances as to show that more than one offence was com- 
mitted in receiving them. Conviction on the secondtnal was set aside 1SC.S11; IS A. 817; 27 C. W. H 551. 

EXCEPTIOH II— SCOPE OF 8DB.SEC (3). 

38 The new facia mail coattftete dtiTepent offence.— .Sr/ illustration (3) and 3S A. 4— II is not 
enough to defeat the plea of autrefois axquit to show that the second indictment charges afcumstances 
of aggravation not tnduded in ihe first, or senous consequences of the offence which have occurred 
since the first indictment unles.« the new facts or arcumstances are such as to indicate a different Lind of 
offence of which there could be no conviction for the first tnal A man who has been acquitted on an 
indictment for nvinslaughter cannot be indioed tor the same death of murder RmsstU on CWwer.pp J98S— S7 
There is no auihontj tor holding that vrhen a man has been conviaed oi committing an act constitntiog an 
offence, and further evidence suhsequemi) ooraes to light which shows ib-vi his act constituted a gnver offence 
than that oi which he vrvs convicted, he may mcrel> on that ground alone be put upon hi» tnal for the gTa\<r 
offence. Clauses 2 3 4 and 5 laj dovrn under what orcumsunces atone a previous conviction is not a bar to 
a subsequent tnal for the <arae matter, held therefore, a person convacled under s. 31 of the Rangoon Polut 
Act 1899 for being m possession of an arude supposed to be stolen cannot be again tried later for an offence 
under s. 457, 1 P C, merely on the ground th-at the owner of the artide is traced and som» further evadence 
IS available 8 Bay. L. T. 129 , 16 Cr. U J 267. 

37 The new facts mnet have happened after or not known to thaCout at the firit triaL— \\TiereW 
causes hurt to B, and as a consequence of the injury so inflicted. B dies and A is tried and conv icted of the 
hurt. If death took place before the trial and the fact was known to the Coun which convicted el of hun then 
A could not againt be tried for the homiade under ibis subsec. (3) though he might be under subsea (•!)• 
9K L.R.26=sl4Cr L.J 139 A summary conviction for common assault mtj be a bar to an indictment lor 
wounding with intent to murder R \ Stanton, (1551) 5 Co* 344, R v £innglon, 1 B and s. 6SS , v hldei, 
24 Q B D 423. In 1901 the accused was prosecuted b> the Bombay Municipality under s, 476 of the City 
Mumcipal Act II of 18SS for proceeding to erect certain balconies contrary to the Act. He was acquitted. 
Subsequently in 1902 the accu-sed vras called upon under ss 303 and 309 ot that Act to remove the balconies 
which had been m existence at the time of the previous prosecution and on the accused s failure to comply 
w ith the notice he w as again prosecuted , held, that the former acquittal did not predude the Jlagistraie from 
tijnng the present charge, as ihe second offence could not have been committed until the notice to remove was 
served on the accused and this notice to remove was not senedon the accused unUl the year following that in 
which he was acquitted of the previous charge, 4 Bom. L. R. 575 See also 9 Cr. Ik J. 578 (Bucia} where 
an acquittal of the offence of disobedience of an order under s. 92 (2) of the Burma Jifuntcifal Act lU 
of 1S93 was held no bar to the tnal for the disobedience of an order under s. 92(3). iVrS P. R.1901 and 36 A. 4, 
where a man was first tried for hurt and later, the injured person dy mg, held the prevaous tnal was no bar to a 
fresh tnal for culpable homiade. 
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EXCEPTION II1.-8C0PE OF 8UB>SEC. (4). 

SL * Vm Dot cont>ctent to trj * nc&ni ' hod bo Jartidietlon to try/— U Is only uticn the Court uhich 
first tned the accused hid no Jurrvliction to try the offenre with which the acaiscd Is s«bscqucnt]> charged, 
that this sul«ec (4) prcvcnU.llic operation ot the general rule enacted In sub-sec. (1). Set 31 H. 611 and 
illustrations (/) and (jf). Tlie dausc rclcrs to the diancter an<l status ol the Irlhuml when It refers to the 
compctcnc) to tr) the offence, 38 H. 303, U|>Qn n charge ol daooity the Magistrate, having split up llie dnrgei 
comacted the accused of rioting, using criminal forct and misapi'roprlating the property of a deceased person. 
On appeal, the Sessions Court reversed tlic conviction, holding that the offence, H any, was dacolty, but that the 
facts alleged being Incredible, there w as no need to order a committal The complainant thereupon lodged a 
fresh complaint of dacoitj based on the same facts tiefore aiioiher Magistrate. //elJ, that the judgment of the 
Sessions Court w as no bar to further proceedings by virtue of subscc. (4\ 7 M. 537. So, where an accused 
person appears to have commuted culpable homicide, his conviction b> a Magistrate for a minor offence does 
not prevent his tnal for murder, etc, Patanlal 337. In 3 Bom. L. R. 135 the accused was charged with an 
•oSence under s. 304, 1 P C, but the trjmg Magistrate convicted and sentenced him under s. 323 LP. C, 
being of opinion that the evidence was not suffiaem for commitment The District Magistrate, however, 
taking a different view, ordered a commitment and it was Md, that the order was not bad as the previous 
coimaion under s. 322, 1 P. C, was no bar to a tml under s’ 304 vVhfdi the tfagistrate was not competent to 
try" This caseavaa followed In 7 P. R. 1B13 ~ 39 P. W. R. 1912} 213 P, L. R. 1913 IS Cr. L. J 713, where the 
accused were acquitted of offences under ss. 323. S2S and I4S, I P C , and were subsequent!) tried and convicted 
unders.302,1 P C 3'ce IS Cr. L. J, 643} 43 K. L. J. «90 

39. That offeaea U triable by Jary does not affect competency of Coart— A Sessions Judge with the 

aid of assessors tned and acquitted the accused oi the offence of abetment of murder with dacoity, ss 396 and 
109,IPC Subsequemlj on thesame facts the accused was charged with an offence unders. 412 I P C, and 
tned b> the Sessions Judge and a jury and convicted The conviction was sought to be sustained under this 
Sub-section inasmudi as the Court winch tned the accused on the first occasion Sessions Judge aided by 
assessors, was not competent to try the offence under s 412 which was triable by n jiir) , field setting aside 
the conviction that the words "not compeUnt to try means "^ad wl junsdteho/i to try" Rut the Court 
1^ which he was fir^t tned, It , the Court of Sessions was competent as a Court of Session to try the offence 
unders. 412, 1 P.C,3IU.641. .SVr7H.3S7. i 

40. fif complaint ander $, 199 readers Coart Incompetent.— The accused was tned under 
ss 366 368, 376, 1 P C , and acquitted On complaint b) the husband, the accused was tried and convicted on the 
same facts under s 498, 1 P C , he/d, that the conviction was not bad by virtue of s 403 as the earlier Court was 
incompetent to try the accused unders 496 i» the absence oi a complaint by the husband, 17 Bom. L. R. 678 » 
3 Bom. Cr Ca. 91 = 16 Cr. L. J, 657 intimated to the District Magistrate that he had authorized hi$ 
brother B to institute a complaint against C lor enticing away /i s wile (s. 498, 1 P C.) and tJie charge was 
heard and evidence for both sides recorded, but the Magistrate discovering that B had no authority purported 
to acquit C On the husband A instituting a fresh complaint, it was held that the stxalled acquittal was no 
bar to the tnal. as the Magistrate s finding amounted to this, that there was no complaint before him of which 
he could take cognizance, 31 A. 317. Set Note 10 at p »66 

4L Effect of absence of lanetion on competency of Conrt— (t) Sanction under s. 19S only a condition 
precedent for msttluiton of proceeding before tribunal, tt *$ not a condition of the competency of the tribunal— 
The clause refers to the character and status of the tribunal when it refers to competency to try the offence 
illustrations (/) and (g). Where, therefore a person was acquitted of an offence under s.211,1 F C, and 
no charge under s. 182 , 1 P C.was framed for want of sanction though it could have been jointl) tned in the 
first tnal held, that the acquittal was a bar to a trial under s 182, 1 P C, 34 H 3Q3. 

Confro. — Ifhef of sanction renders Court incompetent — A complaint was made to a Magistrate of 
offences under ss. 182 and 500, 1 P C When accused appeared, the Magistrate passed the following order— 

■“ As there is no sanction, prosecution withdraws the charge. Accused is discharged.” Sanction having been 
obtained a fresh complaint was lodged against the accused for the same offences. The Magistrate ordered that 
the proceedings be stopped as they could not be taken Iqr reason of the provisions of this section, field, that 
as the accused had not been acquitted by a Court of competent ]unsdiction, the order was illegal As owing 
to absence of sanction the Court could not take cognizance of the offence under s 182, it could not acquit him 
of that offence. And as the offence under s. 500 is not a summonscase, the only legal order that the Magistrate 
could have passed w as one of discharge under s. 253, 23 B. 711 , 3 M. 48. An accused was placed upon trial for 
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aiding and abetting the cheating of a Sub-Registrar in r^pect n forged document presented for registration 
and wis acquitted the Registrnr thereupon ga\e sanction ior his trial for an offence under s 82 (a) of the 
Registration Act. //eld that the former trial was no bar is the first Court was not competent by want of 
sanction to try the offence with which the accused was subsequently charged, 37 A. 107. So also in 40 B 97 
It was field following 22 B 711 that want of sanction under s. lOa rendered the Court incompetent. ^Vhere a 
person his been acquitted of the abetment of the forgery of i document he may after sanction obtained under 
s 195 be put upon his tnal for using the same forged document as genuine, as the first Court was not competent 
to try the offence subsequently charged for want of sanction. See also 87 A. 383. But it should be noted that 
under the present Code as amended the necessity of sanction is done iway with and a comphint under section 
476 IS a condition precedent to the institution of i prosecution under & I9S 

ll-A —Where the prosecution of the accused for an olfena under s. 21 of the Bengal Food AduUerdion 
Act fell through for want of valid sanction and the accused was acquitted under s 245, Ari/ that the prcMOUS 
acquittal of the accused did not operate as a bar to Ms subsequent tnal after sanction being obtained In wnting 
of the Municipal Commissioner for such prosecution. Because the previous prosecution was incompetent as 
there was no sanction and there could have been no tnal of the accused within ihemeaningiofs. 403. 80 C. W ■ *83, 

SCOPE OF EXPLANATION 

42. Fsrpoie of expUaatlan.— S ubranasya AnrA*, J , In his dissenting judgment m 29 M. 124 (PB,) 
IS of opinion ihat this explanation does not bar resort to a plea analogous to aulrejou aequd {see Note 14 
above) in cases where such plea ought to be allowed on grounds of justice, and the words ‘ ts not an aequdtat 
for the purposes of this ucUon w as not merely equivalent to • m no way bar a fresh prosecution for the same 
offence 

43. DbmUial of eonpUlot—Where a Magistrate dismisses a complaint under s. 203 it is competent 
for him Without any order ior further enquiry by i superior tribunal, either to entertain a Iresh complaint 
or to re-hear and act upon the complaint already on reooriL See 24 C. 288 ; 33 C. 98) ( 29 M. 128 (F.B ) , S4 A. S) 
following iMk W K 66 and w Note 27 to s. 203 Where, however the order of the Magistrate dismissing 
the complaint has been upheld by the Sessions Judge, it is not open to the Magistrate to entertain a fresh 
complaint The complainants remedy is to move the High Court by w-iy of revision 68 P, L. R, 1902 
distinguished 11 P W tt 1910 — 11 Cr. L. J 347 

41 Withdrawal having the effect of acqviUaL— Where a conviction has been had on one or more Of 
several charges the withdrawal of the remaining charges under s 24S has the effect of an acquittal on such 
charges unless the conviction be set aside 19 W R. 85, and see Note 28 for other insunces. 

45 Stopping of proceedings under 1 219 — An order under a 249 is specifically excluded by the explana 
tion from being an acquittal and fresh proceedingsarenot barred,® P R. 191S<=>8P. W R.1913eBl3Cr L.j 880. 

A Magistrate trying an accused person upon charges under ss. 193 aud 204 I P C., convicted him under the 
former section and with regard to the latter observed thalthe facts appeared to him to constitute an offence 
under another section and he therefore directed the file to be laid before the District Magistrate with a view to 
having such offence enquired into On appeal the conviction under s. 193 I P C was set aside and snbse- 

«. ji-c that 

• . I P C and 

a stay of the 

tnal of such charge under s 249 and the subsequent tnal was not baned by this 'section 1889 A W M 8 

46 Discharge and Us effect.— (i) An accused person maj in an Inquiry preliminary to commitment, 
be discliarged by the Alagistrate under s. 209 before a cha^e is framed or under s. 213 after the framing 
of the charge In 4 Bom L, R.779 at p 785 it was field that an order of improper discharge under s. 209 
need not be set aside before an order of committal of the accused person improperly discharged can be 
made (il) In a warrant case an accused person may be discharged under s 253 before a charge is framed 
and under s. 259 when the complainant is absent and the offence is compoundable. It is now field by 
all the High Courts that the Magistrate is competent to rebear a case when the accused is discharged. 

1 C. W N 49 , 23 C. 311 , 28 C. 652 (F B ) where 4 C W N 26 and 46 are dissented from 29 1 726 {P B ) 

29 H 126 (FB) 36 A 93, 1 B. 64 and see Notes 18 and 20 to s 253 and Notes 7 and 8 to s 2a9 (m) In a 
Sessions tnal before the High Court the accused may be discharged by the Advocate-General entenng ft 
n^le prosequi See s. 333 An order of disdiarge on a nolle prosequs is no bar to fresh proceedings 16 C. 

« N 983 = 13 Cr L J 488 (Iv) In cases of Contempt of Court when the offender submits an apology the 
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Court may discharge him See a. 484 (s) WTien l Public Prosecutor villhdfn\vs from the prosecution before a 
diarge is framed the acoiswl slnllbc ilischargcd, # 494 (vl)The word 'disclmge' In s. 119 Is used In the 
sense of ** permission to deport ’ Its mcining In that section Is non tedinlcol as no ‘chorge’ need be drawn 
up, S3 H. si. See Notes 19, 28 and also lODar. UtLi-^SL. B.R.S7,where all thcnuthoritics arc reviewed. No 
order under ss. 435 and 437 is necessary, to enable proceedings to be taken afresh after an order of discharge, 
8 W. R. 61 1 B Ibid. IS 1 14 Ibid. 63 ( IB ibid. 89 } SO Ibid. «6 and 47 { 23 Ibid. SI t 1 & 332 1 2 C. 40S | 4 C. 16 and 647 { 
10 C. 268 1 1 B. 64 1 3 B. 334 { 10 Bar. L. R. 1 ] 4 U. H. C. R. Appx, TUI ; 4 N.>W. p. H.C. R. 23,; 23 a 911 ; 39 0.728 ; 
2$H.310; 29 A. 7; 82 U. 220 1 17 0. C. Z7S«- 13 Or, L. J. 683 and Notes to s 437 


part VII. 

OF APPEAL, reference AND REVISION. 

CHAPTER XXXI. 

. Of Appeals. 

U n l e s s otherwise 404. No appeal shall be from any judgment or order ofa Criminal 
provided, no appeal Court except as provided lor by this Code or by any other law lor the time 
being m force. 

Notes.— Llmltalloa for prescatatloa of appaaL— under thu Code to any Court ether than a 
High Court,— An appeal must be preferred within thirty days from the dale of the sentence or order appealed 
from. 7AeZ}mtfa/ioitWr//A'o/l908,Sch. I, Art. 154 

Appeal to High Court Jrom a jentenee of death pasted by a Court o/ Session —Appeal must be preferred 
withinseven days from the date of the sentence.— Art. 150 

Appeal ta High Court from an order e/aequtUai—A^^i\ max be preferred wnhm six months from 
the date of the order appealed from.— .BidTArC'li'; “ 

Appeal to High Court tn other etses, within sixty daj-s from the date of the sentence, or order appealed 
from.— Art. 153, 2 & 436. 

2. Exteailoa «f period of Umltation.— H the period of limitation prescribed for any appeal, etc, expires 
on the day when the Court is closed, the appeal nta> be perferred on the diy that the Court reopens Seaion 
49, Act IX <J/1908 But any appeal may be admitted after the period of limitation prescribed therefore when 
the appellant satisfies ihe Court that he had sufficient cause for not referring the appeal within such period — 
i5»rf, s 5, formerly s. 5 o! Act Xt'o/X^n, 1891 A, W. N. 10. 

!su_ffieunt cause — These words ought to receive a libenl construction so hs to advance substantial justice 
when no negligence, nor inaction, nor want of bona Jiics is imputable to the appellant Delay m the filing of 
an appeal ought not to be excused unless there are speaal circumstances, eg , a misleading by the other side, a 
mistake m the office itself or some sudden acadent, 9 Bom. L. R. B93 » 6 Cr. L. J 221, following 13 U. 269. See 
18 Cr. L. J. 300 (P) In the case of a convict in]ail,tbe presentation ol the petition of appeal to the officer in 
diarge of the jail, is for the purpose of the Limitation Act, emvalent to presentation to the Court, 9 M. 238; 
29P.R.1890. In 2 A. 888, Spavkie, }, treated an appeal presented long after ihe period of limitation, as a 
petition for revision and decided it on the menis as art appeal Where one of several accused appealed and was 
acc^uitted, that his acquittal w as a sufficent cause for admitUng the appeals of others, 7 P. R. lS7l. 

3. Hode of eompatatlon of tha period of UmiiailBn.— (i) In compuUng the period of limitation 
presenbed for any appeal, etc, the day from which that period is to be reckoned shall be excluded, (il) In com 
putlog the penod of limitation presaibed for an appeal the day on which the Judgment complained of 
was pronounced and the time requisite for obtaining a copy of the sentence or order ordered appealed 
from shall be excluded — S 12, Act IX of 1908 

“ The time requisite for obtaining copy,’ etc*" — ^The words imply that the appellant is not to lose his 
right of appeal by reason of the neglect of ibe officials who issue copies, or who are required to give notice 
when such copies are ready, 12 A. 103. They (the words) do iK>t mean requisite b) reason of the carelessness or 
negligence of the applicant , they mean the time occupied by the officer who has got to provide the copy, In 
making the copy ... i. 

delivered, but the d 

has had notice that .4 ■ . 
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Cotnpulahon of Ivne when appellant ts tn ya/i— The time taken In lon^'arding an application a 
prisoner for a copy of the judgment and m transmuting the same from the Court to the jail must be exclud'd. 
9 U. 258 s S P. R. 1838; 10 C. 642. 

I. Petition gf appeal bow pretented.>-3Vc Note 7 to & 419 

5. When appeals reqnlre stamps each mast be presented leparately.— Except ubere the petition 

requires a stamp, it is not material whetherthe appeah of several convicted persons In the sirae case arc made 
jointly in one petition or separately Where a stamp Is required, the petitions must be separate and separately 
numbered, and be accompanied byscpinte copiesof judgment or or lers appealed against — /torn // C O' Cir., 
p 42 , Weir II, 467. Where certain appellants, undergoing asentence of impnsonment had presented an appeal 
accompanied by an unstamped copy of a Judgment , AeM. that other persons sentenced In the same trial, but 
who were not undergoing impnsonmerit, in presenting an appeal against the same judgment, were not entitled 
to take advantage of the unstamped copy of the judgment put in by the appellants who were in jail, but must 
present along with their appeal, a stamped copy of the judgment appealed against Tor remission of Court fees 
on copies of judgment, ete , see Note 2 to s 37 1 ' 

6. No appeal from Magistrate exereblag ipeelal jnrlidletlon oatslde British India.— (i) The Distnet 
Magistrate of Simla was specially deputed by the Punpb Government to try certain Native Indian Subjects of 
His Majesty for offences committed m a Native State outside British India. The trial took place and sentences 
were passed outside British India //elJ, the Chief Court had no Junsdiction to hear appeals against the 
sentences. H P. R. 1910 = 20 P. W. R. 1910 ll Cr. L. J. 390. 

(«) Alourbhanj and Tnhulary Mahals — Nof appeal hes from conviction of Superintendent of 
Tnbutary Mahals when exercising jurisdiction ovAr offences committed in Mourbhanj a plvce not within 
British India. See 9 C. 288 ; 16 C 667 ; 8 C. 983 and 7 C. S2S. 

7. Jurladletlon of the AppeU&fe Coort to dttpoee of pending appeal Ii not affected by loealfty of 
offence ceasing to be British India.— Au offence was committed at a place m British India and on conviction by 
the Magistrate in appenl was filed to the Sessions Judge Pending the disposal of the Appeal the place v'here 
the offence wts committed was constituted an Indepdendem State The Sessions Judge returned the 
memorandum of appeal to the appellants for presentation to the proper Court m the Native State on the ground 
that he had no jurisdiction to hear the appeal Held, the Sessions Judge was in error. The offence Was 
committed in British India, the appeal w as presented to the pro|>er Court the appellants were then confined m 
a jail in British India, and the mere fact that the particular locality has cessed to be British India before the 
appeal has been determined does not oust the jurisdiction of the Judge, 38 A. 378. See abo 34 A. 118, 

8. Thu Chapter does not exhaust all appeali.—Srr ss. S50 (3) 486, SIS, 524, etc. In addition to the 
matters appealable under this chapter, it should be noted, that an order under ss 517 or SIB or 519 regarding 
the disposal of property before a Criminal Court, miy be considered by a Court of Appeal, solely with reference 
to such order, although no appeal might have been presented in the case m which such order was passed, 

9 M. 443 , for, It may often happen that the question ofthe propnety of such an order niay m no way concern 
the convicted person, 3 Cl. 379 =s i C. L. R. 339. Sudi an order may be passed w hen the accused is acquitted or 
discharged and application should be made to the Court ol Appeal, before an application for revision can 
properly be made to the High Court, 2 A. 276. See also 29 C. 721 overruling 25 C. 630. 

9 Appeali under other Aeti.— (>) Callle Trespass Act— A complaint under s 20 of Ihe Oii/le 
Trespass Acl is now included in the term “ offence,' see a 4, cl (o) , therefore a person, against whom an order 
IS made under s* 22 of Act I of 1871 , is “a person convicted on a trial , *' and an appeal lies from an order of a 
second class Magistrate awarding compensation for illegal seizure of cattle 29 M. 317. The Rulings in 

10 B 230 j 11 M. 359; 15 C. 712 and 19 M. 238 are now superseded Vfeir 1, 712. Notes at p Kvi, App< vi 

(«) Bengal Excise /fri— Section 84 the Bengal Excise Act Vofl^^^ which excludes the applica- 
tion of s, 191, Cr P C , provides ample indication that this Code is applicable to inals before a Magistrate, 
subject to specified restrictions 41 C. 694. 

(t») Frontier Crimes Regulahon II/o/\90\ — See 19 P. B. 1910. 

(»f) Workman's Breach of Canlract Act, 1859 — See Notes 25 and 26 at p Ixxxix of the Appendix, 

10. Appeals under the Letters Patent— .Sirz Notes under s I5 of the Letters Patent at p. iv of the 
Appendix and Note 176 at p 275, Note 221 at p 476 

IL Appeals to the Privy Counell See Notes to s. 41 of the Letters Patent at p ix of tiie Appendix as 
to the conditions and circumstances under which appeals might be allowed to the Pnvy Couoal 82 C. L Before 
granting the certificate that the case is a fit subject for appeal to the Pnvy Council, the High Court must be 
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satisfied that there Is reasonahVe ground for thinking thit grave and substantial Injustice may have been done 
b} reav>n of some departure from the prf ndplea of natural Justice, 83 B, 231 at p. 233. Ao order under cl 10 of 
the Letters Patent dealing with professional misconduct Is not a matter of cnmlnal Jurisdiction within 

the meaning ' . . _ . . . ... — 

tion to prose • I 3. 734. 

la /ffriu £a ups of 

the rn\7 Council held, that though the proceedings taken were unobjectionable In form, justice had gravely and 
injuriously miscarried and tlie sentence pronounced against the appellant formed such an invasion of liberty 
and such denial of his just nghts ns a atuen that their Lordships felt called on to Interfere. 

13. In revliloBiHlgh Court raty eterelte atl powers of Appellate Coark— In a case in which the law 
allows no appeal, the High Court as a Court of Revision itwy cxerasc under s. 439, the [powers of an Appellate 
Court, when evceptional grounds exist as where the conviction Is not In any degree supported by the evidence, 
8 B. 137; 14 B. 831; 23 C. 933. The proper course fora person to follow when he finds that his petition of appeal 
has been rejected on the ground that no appeal lay from the order, is to file a petition of revision, 1898 A. W. N 
117, Sfe also 9 a SIS » 13 a L. K. 800 and 2 A. 63. 

15. Mo appeati from High Coart to High Conti-^/rpm Single Judge to Division or Fhll Bench —The 
powers of a single Judge m a rnatter which he has junsdicuon to deal with are the powers of the Court and 
cannot In any way be controlled by a Bench or Full Bendi of the Court. As no appeal lies, no revision lies 
Both procedures imply subordination wlildt does not exist, 1 P. R. 1909 a 9 Cr. L. J, 306 

14. DUqaaUfleatleB far hearlog appeals. — No Judge or Magistrate shall hear an appeal from any 
judgment or order passed or made by himsetf, s. SS6 and Notes thereunder, where a District Magistrate 
as executive head of the District is actively concerned in the institution of proceedings against a person under 
Chap VTIl, he is debarred frorn hearing an appeal under s. 406 without the permission of the Sessions Judge 
under s. 536, 1 S. L. R. 99 e* 8 Cr. L. J. 356 ; 33 C. 323 referred to A Magistrate who takes cognizance of a case 
under s. |90(l)(e)cannot hear an appeal m the case, !3& W. H. 433 » 7 Cr. L. J. 334. He must follow the 
procedure laid down m s. 192. But mere directing the issue of a summons does not make the Magistrate 
incompetent to hear the appeal. 36 C 869. See Note 6 at p 437 

19, Proceedings of Kagbtrates not empowered to bear appeals, void.— If my Magistrate, not being 
empowered by law deades an appeal, his proceedings shall be void, s. 539 (r). 

16. Proceeding of Jadges not empowered to hear appeals, yoid.—'/'i O^mviat Reference No \3^o/ 
1906 (Allahabad High Court), a Sessions Judge erroneously entertained an appieal from the conviction of a 
second<Iass hlagistnite and acquitted the appellant Held, the order of the Sessions Judge disposing of the 
appeal was ultra vtres See also Rataolal 17, w here it was held that an accused i:)erson acquitted and discharged 
by a Sessions Judge on hearing an appeal whldi he was not entitled by law lo hear, may be re arrested even 
after the expiration of the penod to which he was ongmally sentenced and made to undergo the remaining 
portion oi the sentence. But in 4 Ij. B B. 49 s=:6 Cr. L. J. 357, it was Ar/d that an appellate judgment of a 
Sessions Judge not competent to hear the appeal, is not to be treated as a nullity till it is set aside 

17. Appeal Is a contlnsatloa of the case and accused canoot be put on oath.— A criminal appeal is a 
continuation of the oiminal case, and except so far as there is a provision to the contrary, the appellant has the 
privilege of the accused, and cannot be punished for making a false verification or statement 12 M, 451. See 
Note 3 to s. 423 

ADoeal from order 405, Any person whose application under section 89 for the delivery 
rejertmg application oI property or the proceeds of the sale thereof has been rejected by any 
for restoration of Court, may appeal to the Court to which appeals ordinarily lie from the 
attache prope y sentences of the former Court. 

Hole.— Appeals ' ordinarily lie,' %.e , in the majon^ of cases, 11 B. 433 See 26 U. 656 (F.B ) and tee 
Notes under Heading XXII at pp 479—473 

Apfieal from order ^406, “Any person who has been ordered under section 118 to 

ft “pea'e Si'e secunty lor keeping the peace or for good behat iour may appeal against 
or for good t^aviour such order — 

(fl) if made by a Presidency Magistrate, to the High Court , 


' TbitMctioa WM •ufMtitBtcd by Act XVIII of isn 
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(3) if made by any other Magistrate, to the Court of Session 

Provided that the Local Government ma>, bj notification m the Local Offioal Gasetle 
direct that m any district speaficd in the notification appeals from such orders made by a 
Magistrate other than the District Magistrate or i Presidcncj Magistrate shall he to the Distnct 
Magistrate and not to the Court of Session 

Provided, further, that nothing in this section shall applj to persons the proceedings 
against whom are laid before a Sessions Judge tn accordance iijth the provisions of sub^ec. (2) or 
sub-sec. (3-A) of s 123 ' 

Notes.— L See ss. 124 and 12a for powers of District Magistrates In securit)’ matters distinct from 
powers on appeal And see Note 14 to ss 404 and 556 as to disqualif cation of District Magistrates to hear 
appeals. 

2 Change.— -Considerable change has been effected by the new amendment of this seclioa Under the 
old law an appeal was allowed to the District Magistrate against the orders under s. I IB in cases of security for 
good behaviour passed by Magistrates other thanUie District or Presidency Magistrates^ Under the new 

Amendment all orders under s 118 whether to guc security for keeping the peace or for good behaviour are 

made appealable and an appeal ordinarily ties to the Court of Sessions against an order of any Magistrate 
except the Presidency Magistrate in which kitier case the appeal lies to the High Court 

Under the proviso the Local Government is authorized to direct by notification that In any particular 
distinct appeals from such orders made by a Magistrate other than a District or a I residency Magistrate shall 
he to the District Magistrate and not to the Court of Sessions 

So the following cases vie 27 A- 622-«ll Bora L. R.7Wt 25 C. W H 385 have owing to the new 
changes in the section become obsolete 

3. Under *. 406 an Appellate Coert U competent to order a re trial Where the applicants were 
bound over by a Magistrate to keep the peace and on appeal tl e Sessions Judge directed that the Magistrate s 
order be reversed and that proceedings subsequent to the stage of the issue or nouce under s. 107 be 
cancelled and that the Magistrate should proceed from the stage of the issue of the notice Md that the order 
of the Sessions Judge was an incidental order which he was authorized to make 84 A. L. J 585 


Appeal from order ‘‘406-A* Any person a},gTieved by an order refusing to accept or 

rej^mV^sure^**^ rejecting a surety under section 122 may appeal against such order — 

(o) If made by a Presidency Magistrate to the High Court 

id) If made by the District Magistrate to the Court of Session or 

(r) If made by a Magistrate other than the Distnct Magistrate to the District 

Magistrate 

407« (I) Any person convicted on a tnal held by any Magistrate of 
Appeal from sen the second or third class or any person sentenced under section 349 f orm 
respect of whom an order has been made or a sentence has been passed 
class under section 380 by a Subdivnsional Magistrate of the second class may 

appeal to the District Magistrate 

(2) The District Magistrate may direct that any appeal under this section or any class 
of such appeals shall be heard by any Magistrate of the first class subor 
Transfer of appeals dinate to him and empowered by the Local Government to hear such 
Magis- app^jg and thereupon sudi appeal or class of appeals may be presented to 
such Subordinate Magistrate or if already presented to the District Magis- 
trate may be transferred to such Subordinate Magistrate The Distnct Magistrate may withdraw 
from such Magistrate any appeal or class of appeak so presented or transferred 
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Relcmng to the enactment ol th^s secrton, the Setect Committee say— 

"We note that there has been considerable cnticism on this danse which provides for an appeal 
against an order refusing to accept a surety But we thlnV. that if no appeal is provided most cases are 
bound to be taken up In leNlsions and we would retain the clause. We ha\e made a slight amendment 
consequential on our proposals regarding s. 12^ 

We do not agree that all appeals under ss. 40d and SOd-A should he to the Sessions Judge. Sai^d 
Rata Ah dissents from this N-iew ' 


Hotel.— L S. 949 relates to procedure whena Magistrate cannot pass a sentence sufHciently severe 

2. Section u amended.— The words ‘may be presented’ were substituted for the words 'shall be 
presented.’ The District Magistrate Is still competent to hear appeals filed in hts Court even when he 
has taken action under subsec (2V 

а. Appeal from ieeond*«Uu HagUtrate Inveited with firtt>elaii powers daring triaL— Where a 
tnal was held b> a Magistrate holding second-class powers, die fact that he was appointed a Magistrate of the 
first class before the conclusion of the trial •vtsiheld to nuke no difference, with reference to the question of 
appeal, which, therefore, w os held to lie to the District Magistrate, 4 L B. R. 239 ■■ 8 Cr, 1^ J. 48. 

4. Appeal agalnit cobtIcUob by Beach of VagUtrates.— An appeal lies under this section from a 
comictionby a Bench of Magistrates Invested wlthsecondorthird-cliss powers see s 15 (2) 9 K. 38 Butnot 
from a Bench invested w ith first-class powers, 9 C. S6 = 11 C. ti. R. 423. 

8. TaUdlty of wholeiale delegation by District UagUtrate— Where a District Magistrate directed an 
Assistant Collector under him to perform "die routine work of the Collectors office, including the Criminal 
'' Appellate and Revisional work,’ and it was contended that the order was invalid being a wholesale delegation 
of appellate and revisional powrer not contemplated by subsec. (2) oi this section held that as regards 
revisional powers, U was ultra tnres, as the section does not refer to work ol that kind , but as regards appellate 
powers the order was valid whether it included all the appeals of the district or the appeals which m the ordinary 
course of procedure came to the Distnct Magistrate s office, i Bern. L R. 838. 

б. District Magistrate has powers to withdraw parbbeard appeals.- A District Magistrate has jurisdic 
tion to withdraw a part heard appeal to his own file from the file of a SubDivisional Magistrate. When such Sub 
Divisional Magistrate bad issued summons for the examirution of certain witnesses as Court witnesses, it is not 
incumbent on the Distnct Magistrate on the withdrawal ol the case to hts own file to examine those witnesses 
21 M. 777, where 39 H. 314 and D. R. 39 L A. 199 are referred to The Court to which an appeal is transferred 
lor disposal, and'on which the responsibility for correct disposal rests, IS not bound by any opinion as to the 
necessity for further evidence formed by the Court from which the appeal was transferred. 

7. Order at to disposal of property under s. 8S0 can be passed in an appeal nnder a 407.— A Sub 
Divisional 'Magistrate heanngan appeal under s 407 (2) has power to pass orders under s. 520 regarding the 
disposal of property, 46 U 162 


*408. Any person convicted on a trial held by an Assistant Sessions 

oi XSisSm “ Dutnet Magistrate or other Magistrate ol the first class or any 

Sessions Judge or person sentenced under section 349 f " or in respect of whom an order has 
clas?^** ® sentence has been passed under s 380 ” by a Magistrate of 

the first class may appeal to the Court of Sessions 
Provided as follows — ^ 


(a) t * * 4= 

(i) When in any case an Assistant Sessions Judge or a Magistrate speaally empowered 
under section 30 passes any sentence of impnsonment for term exceeding four years, or any 
sentence of transportation, the appeal “ of all or any of the accused convicted at such trial ” shall he 
to the High Court , 


• Ai to »ppe»l* |fon» Mnleote* ofDulrict UtcvMnlot UppwBumu in Com* «h«rtli»n tboie tBfctmg Ennt*ta Britn,}, 

'V “• 5tVlI a* to . ffl Ur appeU. in Bril .h 

nnder Ikt PumJiH fronher Crlmet 


Britlah HaluthltiaH Crtwtlnal Juslite KtfuUil On VIII of ISM Aa lo appoalt from dfcii 
on UtoflStl (« ChaptarHl of that Bcfulatioa 
t The word! la InTcrted eoramaa were iaaerted by An XVIII of IW* 

1 Cl (a) of the proTieo waa omitted by Act XII of 111^ 
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(f) When an> person is convicted a Magistrate of an oficncc under section 124-A of 
the Indian Penal Code, the appeal * “ of all or any o! the accused convicted of such Inal ’’ shall 
he to the High Court 

Notes. — 1. Scope of teetlos — Section 403 lajs down the general rule and s. 4tS Ss an exception. 
SecUon 413 lb explanatory and apparently was entered lathe Code to remote all possible doubts which might 
anse in the cases mentioned therein, 33 K 510. 

Appeal to Sessions Court tihen aecused kas pleaded gtnify mere fact that the appellant pleaded, 

guilty before the trying Magistrate is not by itsell a sufliciem reason for a Sessions Judge to reject his appeal 
An appeal to the Court of Session lies on hct as well as on taw, and it should be disposed of m a legal manner, 
Batanl&l 954 and 877. Tliese decisions were under the old Code, but now see s. 412 which limits the right o* 
appeal even to Sessions Court 

2. Joint trials— How fai t. 413 limits appeals. — When more persons than one are convicted atone trial 
h> a Magistrate of the first class and an appeabible sentence Is passed on anyone ol them, s. 413 docs nolUke 
awayfromtheotherconvicis, their right ot appeals conferred bys 409, even ioughthe sentence p.vssed on an>' 
one of such persons may not be an appealable one under s. 413 if they had been tned singly, 4 L. B. R. 334 = 
9 Cr. L. J. 3S6 (P.B ) , 19 0 CSSS « 14 Cf. L. J. 170;30P.E. 1915 = IT Cr. L. J. 27. i^rralso 14 A. L.J. 3J8* Contra 
Madras and Bombay, see Note 1 to sec 413 

3. Julidlctlon of Sesiloiu Covt how deteralaed, whtra dlitrlet haa two Beasloni dlvitloni and. 
UagUtrate haaJaFlsdlctlaa throojhont the district— Under s. 435, the Sessions Judge may call for and examine 
the records of any inferior Criminal Court •‘sttuaU” within the local limiis of his Junsdiction. The word 
"stiuale" means fixed or located, and when applied to a Court, It must be taken to refer to the place where the 
Court ordmanly sits In the absence of an> Indication to the contrary In the Code, the pnnciple thus laid down 
m regard to the analogous powers of revision under s 43$ should be followed m the case of appeals also. 
Thus, where a Magistrate ^galnst whose decision appeals are preferred, has his head-quarters, within the limits 
of one or two Sessions Divisions in the disinct (Malabar) though he is auihonred to try oflences throughout the 
whole district, including cases arising wuhm the other Scssioi» Division, appeals he to the Sessions Court 
within whose jurisdiction the heid-quartersof the Magistrate are situaie, irrespwi'e of the place where ft was 
committed, SOM. 138. Tins case is distinguished In as ILL. J.6T0. ilrr next Note. 

4. Appeal from Magistrate In Agency Tracts does not He to Besslees Jsdge bat te Agent.— The 
Magistrates of the Agency District are not as such In an> wa> subordinate to the Sessions* Court of a Non- 
Agenc> Sessions Division, nor does the ficts that the same person is a first clans Sub-Divisional Magistrate m 
both distncts, make him subordinate to the Sessions Court in regard to the Magistrates junsdicuon in the 
Agency Distnct, .JreNoteSatp 29 An offence was commuted w ithm the limits of the Ganjaro Agenc> 
Tracts The case was transferred by the Agent to the first-class Magistrate, Gumsur, who had local cnminal 
junsdicuon over certain Agenc) as well as certain Non-Agencj Tracts The Sessions Judged iheNon-Agency 
Sessions Division set aside the conviction, //e/d, that the proper form of appeal was the Agent and not the 
Sessions Judge as the Jfagistrate tned the causeasan Agency Magistrate, 23 M L. J.67tt= J3M,Ii.T.601=t 
18 Cr. L. J. 8S0 where SO M. 138 dtsltngutshed 

5. “ Convicted on a trial ” — Conxnehon utlhout a sentence tinder s. 562,— This would include the case 
ol a person released unders.562, 24B. B. 1901 Cr.L. J, J098}yi>//(Wed in 10 Bu. It. R. 331» t Cf. 7^ J 548 
and 9 L. B. R. 129 = 11 Cr. 1.. J. 152. Just as a sentence passed by a first-class Magistrate under s 349 is appeal 
able to the Sessions Court, so a sentence b) a first class Magistrate under S.3S0 must, also be held appealable 
to the Sessions Court, 17 Bom. L. R, 893 =“ 3 Bom. Cr. Ca. 107 = 16 Cr L. J. 733 S'e also 29 C. W. H 151. 

3. Order under s 123 li no sentence -j'Ho appeal lies to the High Court from an order passed by a 
Distnct Magistrate under s. 123 and on reierence 1^ the Magistrate confirmed by the Sessions Judge, as such 
an order is not a sentence, 9 C. 878 , 15 F. R. 1900. See Notes 13S— 137 at p 214 

7. Proviso (b)— appeal bes to High Conrt In case where anyone of the aecnsed Jointly tried Is 
sentenced to Imprisonment for more than lour yearStCtc. — Under provisio (i) when any sentence of over four 
>eats* impnsonment is passed by an Assistant Sessions Judge in any case the appeal lies to the High Court. 
Tlie language of the proviso requires that an appeal byan> person convicted in a case in which an Assistant 
•Tb» »ord» is liiTerMd mnmsk wrae iiwnC«4 tiy Aft XVIHuf ills 
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Sessioas Judge lus pas^ a sentence of impnsonment of four je-ire or upward-, on anjone of the accused, 
whether he be appellant or any other person tried with him in the same case, shall be only to the High Court 
and the Sessions Judge has no junsdiction to hear an appeal from the persons sentenced to less than four years 
m the same case. 17 H. L. J. 313 » 9 Cp L J. 19& { 19 A. L. 3 . 373 » 18 Cr. L. J. 339. The appeal lies to tlie High 
Court e\en though the acctisoil against whom the sentence of imprisonment cxceciling four years was passed 
has not appealed. 37 A. 471. Similarl), wlicn a Sessions Judge has confirmed the sentences passed by an 
Assistant Sessions Judge on sonic of the • 

preferred b> anjone of the prisoners in ti ■ 

Court irrespeclue of the length ol the sente ■ • • 

8 Sentences la n c&ie mast be aggregated for pnrposes of appeaL-*5r'e s. 35 (3) at p. 59 13 P. Ih 
1900; 161 P. L. R. 1911 = 13 Cr L.J.338 Where theaccused was convicted by a District Magistrate under 
a. 134 A, I I* C, and aenlencetl to two jear. rigorous impnsonment, and al»o under s. ISS-A, and sentenced to 
one year’s rigorous imprisonment , held having regard to s 35 (3) that the aggregate sentence of three years 
should be considered as one sem<.nce fur the purjioscs of appe d and taking into consideration proviso (cj it is 
a reasonable inference tliat the apjieal against the single sentence of llirec years under both the sections should 
he to the High Court 33 0.314. In this case the accused filed one appeal in the High Court against the 
con\ iction under s. 124 A, and one appeal against the sentence under 8 153 A to the Sessions Court, but the 
latter appeal was called up liy the Tfigh Court and the two were heard together See also 8 P. B, 1916 = 17 Cp. 
L. J. 399 See now cl (3J to section 35 

9 Can eonenrrent lentenee bi added togethep fop pnppnie* ef appeal Note 36 When the 
sentences are to run conairrenily each bt.ing four years or less Uw appeal lies to Sessions Judge, 17 Cr. L. J. 889. 

10. Appeal llei to Seitlene Coopk from Dletrtct Uaglitpate vested with peweri nnder ■ SO aetlng 
endep i 349 — Appeal lies to Sessions Court even where a District Magistrite vested with powers under s. 30 
sentences accused to five years impnsonmem in a case sent up under s 349 The sentence is ultra vires and 
having regard to the last dause of s 349 appeals from conviction m all cases sent up for enhanced sentence under 
s. 349, util lie to the Court of Session 4 L. B R. S3«» OCr.L J. 399. See Note 13 tos. 349 In 8 P. R. 1916) it was 
held that no appeal lies agunst the sentence of a first-class Magistrate exercising enhanced powers under 
6. 30 to the Court of the Session but such an appeal lies to the High Court . and see 3 R. 336. 

11. An order awarding compensation and repayment of fines, etc. under s 23 of the Cattle Trespass 
Act, 1871, IS appealable under s 40S of tlie Code. The compensation so awarded is not a fine and consequently 
the restrictive provisions of s 413 of the Code do not apply 49 B. 58 

Appeals to Court of 409, An appeal to the Court of Session or Sessions Judge shall 
Sessions how heard, be heard by the Sessions Judge or by an Additional Sessions Judge 

* “ Provided that an Additional Sessions Judge shall hear only such appeals as the Local 
Government may, by general or special order, direct or as the Sessions Judge of the division may 
make over to him " 

Notes —1 Competency of Assistant Sessions Judges to hear appeals —The word ' case ’ in s 193 ( 2 ] 
does not include appeals therefore that clause does not confer on the Sessions Judge any power to transfer 
appeals to the Assistant Sessions Judge 37 A 286 where 9 B 164 md 2 A I. J. 876 are referred to and 7 A. 661 
not followed, 

2 Competency of Additional Sessions Jndgeto hear application nnder s 193 f6).— Under s 409 read 
with s 9 an Additional Sessions Judge is competent to hear and determine applications under s. 195 (e) 
transferred to him by the Sessions Judge A Msgistrate is subordinate to the Additional Sessions Judge 
under s 195 (7) 14 Cr. L. J. 193 (C) See Note J82 at p 538 

Appeal from 410, Any person convicted on a trial held by a Sessions Judge, or 
^"se^ion Addittoml Sessions Judge may appeal to the High Court 

Notes.— 1. May appeal —This section gives ngklcA appeal, as distinguished from an indulgence to be 
heard or not to be heard, 1691 A. V. N. 48. 

* Tliii ptotIao was added by Act Win of 1*') 

S5 
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2 Tbb sectloD does not give right of appeal from appellate Jodgmenttnereljr becanie fresh evidence 
b taken on appeal —See Note 13 to s 423 

3. High Coart to which appeals by European British sabjccti He. — Where an accused is dealt with as 
an European British subject nnd coinicted 1>> the Sessions Court the npjieil lies to the High Court as defined 
in s 4 (i) iirff p 20 The Higii Court in reference to proceedings aguiust I uroi>ean Bntfsh subjects in Oodh is 
the High Court of Judicature for the North Western Provinces and not the Court of the Judia d Commissioner 
ofOudh 13 0 a 333=: 11 Cr L J.721 

4 Appeal to High Court lo a case of Insnlt nndcr a. 223, 1 P. C,—See s. 486. An appeal lies to tlie 
High Court against an order of the Sessions Court imi>o»ing a fine upon a witness under s. 228, 1. P C.for 
intentioinl insult offered to the Sessions Judge, 4 H H. C. R. 149 

8 Special exclusion of appeal to High ConrL— In27 C 654, it was held that having regard to s. 1 of 
Act XXII of ISfaO ChtUigong /iel no appe d lies to the Calcutta High Court from a conviction for any offence 
^(fommitied within Ihe Cht/lJgong fft/l Traci 

'appos* sen 411 . Anj person con\icte<l on a trial held bj a Prestdenej Magis- 

tence of Presidency trate may appeal to the High Court, if the Magistrate Ins sentenced him to 
^ActVvoti877 8 167 ‘ftiprisonmcnt for a term exceeding six inontlia or to fine exceeding two 
hundred rupees 

( Notes .—1 Principle of eomhlu&Hon does not apply to leutcnees of Presidency Uaglitrata.— No appeal 

lies from a sentence of SIX months rigorous imprisonment mrda fine of Rs. .-00 or a further period of three 
months simj le imprisonment passed b> a / re»idei«c> Wagistratc, that is to sa> that a comhimtion of punish 
ment does not gue a right of appeal under this section though it does so under ss. 413 and 414 {see s 415), 2 U 
30, 16 C 799, 20 B IIS , 10 Cr L J 2S3 (B ). Tlie word> to imprisonment etc two hundred rupees' 
are confined m their meaning to sub^tamlveseluellces and cannot be extended to include an award of imprison 
ment m default of payment of fine the operation of whicli i> contingent on the fine not being paid The ruling 
in 6 C 579 •• 8 C. L B 250 to the effect that where lor two offences the accused were sentenced to three and 
SIX months imprisonment respectively, no appeal lay under this section is no longer law having regard to 
the provisions of s 3) (3) relating to aggregate sentences 

3. Concurrent sentcueet cannot be added together for pnrpoiet of appeal, — See Note 30 

3 No appeal from order of dlicharfe —There is no appeal against an order of discharge made by a 
' Presidency Alagistrate but llie High Court has under s 423 emb^ied in s 459 power to set aside the order of 
discharge passed by a Presidency Magistrate 88 C 994 See Notes under ss. 423 and 437 

412 , Notwithstanding anything hereinbefore contained, where an accused person has 

, pleaded canity and has been convicted by a Court of Session or any Presi 

No appeal in cer i, .. , , y ' . . .„i 

tain cases wheiiaccus dency Magistrate or Magistrate ot the first class on such plea, there shall be 
I £d pleads guilty no appeal except as to the extent or legality of the sentence 

X • • .»-»»» Where a person has been convicted 

ourt (S 167 Act IV of 1877) on the 

^ though the Magistrate has sentenced 

him to imprisonment for a term exceeding six months or to a fine exceeding Rs. 200 8 B 83 See Note 2 to 
^ s 408 Similarly where a ch irge has been framed against au accused person under s. 221 (7) Cr P C, and such 
person has pleaded guilty to the charge that he is a previous convict the Appellate Court under s 412 is 
precluded from opening the question whether the accused IS a previous convict 4N L R.163 = 9Cr L.J 86 

2 Plea of guilty b a waiver of the right to appeuL— The plea of guilty is regarded as a waiver of the 
right to appeal except as to the severity or legality ol die sentence 6 B 89, 20 P W R 1917 (Cr) Hence 
where an apjieal is allowed in a case in winch tbc accused person has pleaded guilty the Court should satisfy 
Itself that such plea was properly made after the nature of the oUence was explained and understood by the 
person under trial so as to amount to a confession of emit and this is conclusive evidence against him 
22 B. TS9 
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3. Scope of the lection.— The inclusion ia this section o( the Magistrate of the first class practically 
o\erTule$ 31 B. 759 and Rstaolftl 951 Sft Note t to s. 422. 

4. CoRTictlon bated on admluloni obtained improperly illt^aL— 13 A. 345; 2 C. W. N. 702; 
27 M. 233 and Notes 12-15 to s. 3t2. 

4l3. NotwitlistindinR nnjllun^ hereinbefore contained, there shall be noappeal by a 
comicted pcf’ion, In cases in which a Court of Session’’' passes a sentence of 
appeal m pcitj jmpnsontntni not exceeding one month only or f “ in which a Court of 
Session or Disinct Magistrate or other Magistrate of the first class passes a 
sentence" of fine not exceeding fifty rupees only t 

—There IS no appealfrom a sentence of impnsonment passed by such Court 
or Magistrate in default of pajment of fine when no substantne sentence of impnsonment has also 
been passed 

Note.— Under the new amcndedsectionnghtofappealisgwen in all cases of sentences of impnsonment 
passed b> a Distnct Magistrate or Magistrate of the first class even though the penod of impnsonment be One 
month or less. Under the old law in such cases an appeal lay only w hen the sentence passed exceeded one 
month. It should be noted that a sentence of whipping is appeabble under the new amended section. 

** We consider that outside the Presidencj towns in the case of all persons, both European and Indian, 
there should be an appieal against any sentence of impnsonineni passed by a Magistrate This invoUes a 
substanual modification in the general law of die liiul and will, to certain extent, inaease the work of the 
Sessions Court Nevertheless we are of opinion on general ground> that apart from tlie particular case of 
European British subject, that an apjveal should lie against any sentence it is to be noted that short sentences 
of impnsonment should where possible be avoided and the number of sentences of one month and under 
passed by District Magistrates and tirst<Ia$s Magistrates should not as lar as we can judge, be very large, in 
the case of a sentence passed in a inal by a Court of Session we would allow no appeal in respect of a sentence 
of one month or under ” Report of the Kaetol Dtshneltont Committee 

1. Is fight of appeal la a * case * la whieh two or more are cenTieted, regulated by lenteDca passed on 
each OF anyone of (he teatences?— Where several prisoners were tried together, and some of them were 
sentenced to a fine of Rs. 60 only while others were more severely punished, held, that the existence of 
the Utter fact does not give jurisdiction to an Appellate Court to take cogizance of appeal as regards the 
sentence of fine of Rs. 50, 7 B. U. C. R. Cr. Ca. 33 ; 3 D. H. C R. Cr. Ca. 24 ; 7 U. H. & R. Appx. T ; 9 U. L. T. 
322ssl2 Cr. L. J. 63; 39 A. 293; 10 & L. R. ISO; 16 H. U T. 33^15 Cr. L. J. 37l where it was held, that 
17 M. L. i. 248 <= 5 Cr. L. J. 496 which was deaded on the interpretation of s. 408 (5) throws no light on the 
construction of s 413 Conlra~\n 4 L. B. R. 354 = 9 Cr. L. J. 356 (F.B.) the above ruling was dissented from 
and it was held that the word “ case ’ in this section includes a tnal at which two or more persons are convicted, 
and the grammatical meaning of the section is tliat there shall be no appeal tn a case in which no sentence 
exceeding any of Otose described in the sectiwi i> passed on any of the persons convicied and therelore whene 
more persons are convicted at one tnal, and an appealable sentence is passed on anyone of them this section 
does not take away from the others convicted, Iheir nght of appeal under s 403. This case was followed m 
IS 0. C. 386 = 14 Cr.L. J.170 and in SO P. R. 1915 = 17 Cr. L.3. 27. S 143 applies only to cases in which the only 
sentence passed is imprisonment of one month or less or fine of Rs 50 or less or whipping In 14 A. L. J. 
S18«s83 A. 395 and 28 P. 79. R. 1916, itwasheldthaieachoneconvictedina tnal in which an appealable sentence 
IS passed is entitled to appeal even if the sentence against him is not appealable But in 40 U. 591 it is held 
that s. 413 of the Code prohibits an appeal by a person against whom a non-appealable sentence has been 
passed even though appealable sentences have been passed against others jointly tned with him. It was further 
held that though for convenience a joint trial of several accused persons under certain arcumstances riught be 
allowed, on conviction each accused must be deemed to have been convicted in a separate case of his own for 
the purposes of s 413 of the Code. 88 A.S93 = 14 A. L. J.S16 not followed. It should be noted that in 15 A. L. 
J. 1^ the ruling in 14 A. L. J. 518 is dissented from and 40 U.591 is followed But the doubt and conflict is set 
at rest now by the addition of the new section 415'A And the Legislature does not seem to follow, 40 H. 89L 

S. 415-A adopts the view expressed in 38 A. 395. 

* Tb« vrordt 'o* Ibe Dutiict UicwtnU or other Uicutntoottba fint dae* were omitted hr let XII e( 1*11 
t VVordi ia Inrerted oommaa were iaaerted by itid 
t The Word! or of whipvmc onir ** were emitted hr Ibid 
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2 Order to pay costs of Court-fees is not order of fine.— An onVr under s. 31 of Pit Court fee: Act 
to pay to the complainant tlie cost of the Court fees i* *>o part of the sentence so as to make it a sentence of fine 
within the terms of this section , therefore an order #enteiK.ing the accused to 14 day's' impnsonmcnt and to pay 
the costs of Court fees is not apjiealable, 20 C. 687 ; Wolf I* 724 =» IS M. 423 } 31 M. 547. 

3. Compensation awarded under a. 22, CatUo Trespass Act, is not fine —An order awarding compen 
salion and repayment of fine, etc, under s. 22of M/ TV^J/ wf Wr/ 1871, is apjaeafable under s tOSofthe 
Code The compensation so awarded is not a fine and conswjutndy the restrictive prosi^ioas of a. 413 of the 
Code do not apply, 48 B. 58. 

4 Aggregation of separate sentences In one trlaL— Note 9 to s. 40S and s. 33 (3) Where a person 
IS charged with two separate sentences in one tnal» the amount of the whole punishment mast be regarded as 
one sentence for the purpose of determining whethet an appeal lies, 3 C. L. R. 511 ; 1 B. 221 

Bight of appeal is not taken away merely pecante Magistrate makes addition to sentence to make it 
appealable —A Magistr ite passed a non appealable sentence at first and sliortly afterwards at the rcfjuest of the 
accused added to the sentence passed so as to mak<f *t apjieaLiWe , on appe d the Sessions Judge struck out the 
added sentence which being done, he declined to go Iniu the merits of the case on the ground that llit onginal 
sentence passed was not open to appeal , held tliat from this section it is ck ir, tint where a ^fagisiraie passed 
a seTitence excee6ing one monfli, an appeal lies wticifher ifnai sentence was passed ^egafiy or fi'iega'fiy Tne 
Sessions Judge being once seized of the appeal, the whole appeal becomes open to his Court and the Sessions 
Judge IS bound to hear the appeal ou the merits also, 33 B. 418; 13 Bom. L. R. 50S«12Cr, L. J. 402. Cf Note 
1 to s 422 

6. Farther restriction on appeals In Uppor Burma.— In IJf’Per Burtna except the Shan States, the 
Upper Burma Crxmmat JuiUte Rtgulahcu V of 1892, Sch XI, provides tint an apjK-il shall not he many case 
m which a District Magistrate or Court of Session pisses a sentence for a term not exceeding six months or of 
fine not exceeding Rs 800 or of whipping or of all of any of tliese piinislimeiits conilnneU, But tins does not 
affect the nght ot Euroi>ean British subjects under tito Code 5VrScJi XVII 


414. Notviithstandmg anjthmg hereinbclorc conninMl, there sliall be no appeal by a 

No appeal bom convicted person m any rase tried summanij m »h.ch a Magistrate tmpotter 

certain summary con e<l to act under section 260 passes a sentence* of fine not exceeding two 
hundred rupees only.t 

Hote.-l, Under the new amended section even tn the ease ol aumm try eonvtctions all aenlenees 

of imprisonment or of whipping are now made apr^^'e U-d" ■*>' ““ ' i'' “"f “Vets 

enjoyed this privilege of appeal 

a An appeal lies over aa order aader SOa-Aii appeal will le to the Sessions Judge bom an order 
of a Magistrate under s S62 of the Code passed in summary tml 46 A. B23. 

415 An appeal may be brought against any sentence referred to 
Proviso to sections sections 413 or 4l4 by which any two or more of the punishments 
4l3aiu\4l4 therein mentioned are combined, but no sentence which would not othenvise 

I« liable to appeal, shall be apprtlable mentl) on the ground that the person convicted ts ordered 
to find security to keep the peace 

£xp!a,ml,cn-K sentence of impnsonnient in delault of paj ment of fine is not a sentence 

by which two or more punishments are combined within the meaning of this section 

Ketes-1. Section does net veitrlct power of appeal wbea .eearlt, for good 
under Il.ago.a Police Act -Where two persons we(e JotnUy tned at a summary “"‘‘“,*■,”4' 

Polue Act, , for good 

under s. 31 . ' der under 

beliaviour i/.rith^rp 

the A’uujrooa P«hc, Ad. s 31 A, since (1) s 415 has no telenince to seemly S'"" 

IS no corresponding provision in (he Rangoon Pedtee Act restricting the rig o ■ rt ■ 

9 Cr. L J 363 
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2 Thil *00116(1 fi*i not lent to Jtll doei not U1i« *w»jr right of nppe&l —1 In. iccnst 1 was scnleiiced 
to one (hj s hKorons imprisonment ind «icinciK»l to a fine of Rs, SO byaMagistritc The Sessions Judge on 
appeal held lint as llic accused were in fact neither sent to Jail nor actually imprisoned llierc was no coml in i 
tioms contetiiplated by s <15 Held the Judge as wrong and an apjieal lay 23 A BIO 

_ , . , *415»A, • Nolwithat'tndinjj'tnvtlimK' contained in this Clnptcr when 

appeal in certain case, hiorc persons than one arc comicted in one trial, and an appealable jiuipment 
or order has been passed m respect o( any of such persons all or any of the 
persons com ictcd at such trial shall ha\ c a rtRht of appeal 

Note— It has licen pomte I out tint even with the amendment proposed there will be still 
anomalies in that the cases of |>crsons who will have a right to appeal under s <15 ant who do not appeal will 
not be coverwl \\ c think however that the I eglslatiirc has gone as far as it can in giving a right of appeal In 
the cases referred to And il injustice results the powers of remission can always !« exercised under s 401 
AeparfSel 0)tn 1922. 

By the addition of this section the conflict in law is once for all set at rest 1 he IcjpslaturL 
does not follow the nihnjj m <0 M 691, The ruling in 38 A 395 is adopted by the present 
section 5irc Note 1 to s 413(jK^ra) 

416. (Omitted by Act XII of 1923) 

Apiieai on behalt of 417, The 1 ocd Government may direct the Public Prosecutor to 

S'a^umaL^ present an appeil to the High Court from an original or appellate order of 

0 aequi a acquittal pass^ by any Court other than a High Court 

Hot**.— ,$•« s. <23 (1) (<T) for iwwers of Appellate Court macquitiils and s 427 for powers of arrest 
(lending appeal 

1 UmltatloB —Appeal must be preferred wuhm six months see Note 1 to s <04 Cut U is highly 
desirable the appeal should be preferred as expediuously as possible S A 253 at p 255 and 2 C. 436 (F B ] 
Section S of ihe Lvmhlton Ael ho \ever allows tlic High Court to adnni for suffiaent cause shown an appeal 
against an aixjumal after the prescribed penod of limitation But where there has been unexplained delay in 
taking the necessary steps to present the appeal the discretion allowed by that senion will not be exercised 
Weir 1, 791 , II, 462 See Note 2 to s 404 

2 Wb&t amounts to •• *n order of acquittal — Tie aeg itilal need «ot be an absoltte acqutllU On » 
trial by a jury of a person on a charge of murder the jury found the accused not guilty of the offence of murder I iit 
convicted him under s. 304 f / C The Sessions /adgedecfined to submit ffiecase to the High Court afthouj,h 
he disagreed with the verdict Against this decision Government ij>pealed Held that the appeal was duly 
made and that the judgment jiassed by the Court of Sessions following the verdict of a jury acquitting the 
prisoner of murder if a judgment of acquittal within the meaning of this section 2C.273. The wxirds an order 
of aequUtd include also all judgments o! an Appellate Court bjr which a conviction is set aside 24 W R 41 

3. Right to appeal reitrletcd to Local QoTernment, — The High Court has no authority to entertain an 
appeal against an acquittal except upon an appeal by Local Government 19 W R. 55 , 6 C L. R. 245 , II M 363 , 
il A 139 This IS the construction most favourable to liberty of the subject and it is not likely that the power 
should have been given to reverse an acquittal without a right on the part of the accused to be heard by the 
^High Court 3 B 150 , but see 2 A 44S 

4 Only Pobllo Proiecntot nay prcient appeal uoder thli keetloa —See s. 4 (/) for definition of Pub- 
lic Prosecutor and s 492 for his appointment A private complainant cannot seek to set aside the acquittal 

"* ‘ r »> involved and an appeal is sought to be preferred 

I nsinied and full compliance with its provision is 

I directed to present an ap|>eal does not involve 1 is 
appointment as public Proseculor An appeal presented by the Legal Remembrancer of Bengal it the instance 
of the Government of Rehar and Orissa was held not properly presented 41 C. 425 Contra 46 C. 544. 

5 No Court except Hl^h Court c»q entcrtala appesj egalmt aeqslttal —A District Magistrate enter 
taineil an appeal from ftn order of acquittal by a Subordinate Magistrate unders. 247andre\ersedit and directed 


• SmoB M* A»M|i»»rtHfcr*rt XM1| of 1M3 
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a re-heanng on the ground that the complainant and h»« paii/had appeared at the Court shortly after tlie Case 
has been dismissed by the Subonlinale >1 agisirate. //^/</, that the order of ih** District Magistrate was flle^I, 
as cl. (1) (a) of this section applies only to alftgh Court,7M.21S 24 C 823. The High Court hasthesamc 
power under cl 28 of the Letters Patent of 1865 , 26 C, 746. A difference of opinion was eapresscd in 27 C jja 
as to tlie autliority under whidi such powers are exercised b> the High Court. 

Neither Sessions Judge nor Distnct Mtgtstrate can set aside acgmttal and direit further inquiry ^ 
A Sessions Judge has no power to order further inquiry under s Mhen the accused js aepuPed bj a 

^taglst^ate. Such power can only be exercised by die High Court in retision under s. 439, 20 C. 633 followed m 
23 U 229. A Sessions Judge has no such power even I! the case be, according to hfs judgment, exclusively 
tnable by the Sessions Court, 2 C W.N.256. SteruH/r<i21 M. 198 {P.B ) , iiorlias a District Magistrate, 7 M. 2i3. 
See Note l? to s 437 

7. Bestrletloni on rfjht of appeal.— (tjA'd n/i/rn/ <w» questions o^/ict tn jury trials— See ss. 4lSaad 
423(21 No appeal at the distance of the Local Government lies from an order of acr]iiiital in a easewhichhas 
been tned by a jury when the questions involved are purely questions of fact, 10 C. 1013 } for under this Code 
the Local Government have the same right of appeal against an acquittal, as a peri>on convicted has of appealing 
against bis convictioft and sentence, and there is no distinction between the mode of procedure and the prjn 
ciples upon which both classes ot appeals are to be decided, 17 C. 495. See 9 A. 420; 11 C. L. R. 23; 23 C. 347 
and Notes to s 423 

(11) A'o appeal because additional evidence has been diseotered after aequittil —The nccvse6 was tried 
under s. 304, I P C. He was acquitted of that charge. but convicted under s 504, 1 P. C. The Local Goveni- 
ment appealed against the acquittal, the mam ground of appeal being one that w ent entirely beyond the recori 
It was to the effect that the evidence of the Civil Surgeon one of ihe witnesses, was incorrect as to facts and 
affidavits were filed in support of Uus ground Held^ that the affidavits could not be accepted for the reason 
that, although under the provisions of s 429, an Api^eUate Court is competent to admit additional evidence, yet 
the necessity for taking such additional evidence must be apparent from something on the record and cannot be 
derived from external mlormation , and In an appeal from an aoiuittal, the fact that fresh evidence against the 
accused has been discovered subsequent to the aoiuiUal. is not a sufficient reason for setting aside the acquittal 
or ordering a new trial 3 L, B R 114, where U. B. R. (1902-03), p 9 is referred to in 33 M. 1028, Miller, j, 
doubted whether the High Court can In revision or appeal set aside an acquillil because fresh evidence is avail- 
able which would not be produced at the tnaf or because tfie complunant shows suffiaent reasons for hjs 
absence Note 2 to s 423 

(i») Pe/usal to add nen/ charges *s no ground for appeal— \x is not open to the Government under 
this section to appeal to the High Conrt on an miertocutory order, eg , on the ground of the Sessions Judge s 
refusal to add new charges, 16 B 414. 

(«<) No appealwhere eaceis withdrawn by Public Prosecutor under s 494 —There is no appea! against 
an acquittal or a withdrawal by the Public Prosecutor in the Sessions Court acting under s 494, 19M. L.J. 
(Sh. V.) 57. 

(f ) Appeal ought not to be preferred to obtain abstract opinions — In 14 P. R. 1909 =» It Cr. IL J. 69 aqd 
26 P. Tif. R. 1913 SE 14 Cr L J. 823 u was said that the object of s 417 is not to obtain the opinion of the High 
Court on abstract points which do not arise m the case. See abOdO P. R. 1911 — 12 Cf. L. J. 364 (F.B 
. 8. Principles which should guide bocal Governtneot In dLrecUag appeals from orders of acqniUel.^ 

1 The Local Government will not direct an appeal (I) where the case is trifling in itself and the acquittal involves 
no erroneous prinaple oHaw, Uie correction oI which is of public importance , (2) vvhere, however, senovfe 

or otherwise important the case, the legal guilt of the accused is fairly questionable or the evidence admits £,f 

jany reasonable doubt, and tlie Court has considered and weighed it with imparliaht), intelligence and care, (^) 

I merely on account of the production of the fresh evidence after Ihe acquittal, (4) when there is no distinct probii 
j bility that appeal will result m an order ot re trial at the least. Pun pul. and Ord, p- 377 , Pun Cir , Chapter 
j LXXVllI (A) Appeal by Government should be made only uncases ot some importance, 19P.R.1893;10 P.R, 

I 1911= 12 Cr. Lb J. S64 (P.B.) , 22 c. 164, or where ihere ha^ been a mfscamage of justice of a very grave nature 
I 26 M 1 , 10 P. R, 1837 , 4 1. 143 , 9 A. 523 (r.B.> 

Conet'i power to eonvlct on appreciation oferfdence. — The Code makes no distinction between an 
appeal from an acquittal and an appeal from a conviction In an appeal from an acquittal if the Court thinks 
the Lower Court has taken an erroneous view of the evidence |t has po jurisdiction to refuse to convict, 

26 Botn^L.R.113. 
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The discretion to not subject to control of any Court— Tht power of appent Is one that should 

1)0 spanngl) exerased b) Go\-emment Hut UiC discretion tocterase tint fight of api>ea1 appernins toGo>crn 
ment and Is not subject to the control of the Courti 9 S. L. R. 17 ea 16 Cr. L. 3, 604. The Legishture has allowed 
by this section an .appeal by the I.ocat Goacrnmciit in tlie widest terms and without any limitation whateaer, 
2 C 273, /cr SrbvcER, J , in S3 H. 1023. It Im to be noted tint 2 C. 273 was decided under the Code of 1872. 

9. Precedare and prinelplei gaidloj the Ht^h Conrt In deciding appeals agalnit aeqoittali.— 
Notes under Headings V and XJ to s. 423 

10. High Coart does net ordinarily Interfere with acqnlttals In exercise of the powers of revision.— 
See Notes under Heading VIII to s. 439 

• 11. CoRiptainast cannot move High Coart nnder e. IS; Charier Act —The only course to be pursued 
where it is sought to set aside the order of discharge made by a Presidency Magistrate is tliat laid dowrn in 
s. 168, Act IV of 1877, and as by that section there no appeal allowed to a complainant, who is a private indni* 
dual, It IS not open to him bj invoking the aid of the High Court under s. 15 of Me Charter ytet to obtain under 
the Courts extraordinary powers that which he might obtain had he a nghtof appeal, 7 C. 447, but now see 38 C. 
994. See 3 C 573 ; 1 A. 139, as to when the High Court is likely to interfere, if at all under s 439, at the instance 
of a private complainant, 6 A. 434; 183 P. R. 1833. 

13. On admission of appeal Appellate Court may order arrest of aecnied.— i'cc s. 427 The admission 
of an appeal under this section has the etleci of revising the proceedings against an accused person who has 
been acquitted, and the Appellate Court can order the arrest of such person, pending the appeal, 2 A. 340 (F.B.), 

1 C. 28L Where the accused so arrested is convicted, ihe sentence will run, not from the date of arrest, but only 
from the actual date of the committal of (he accused to jail 6 C. L. R. 349 

Government must apply Jor arrest of accused— \\\ capital cases, wliere tlie Local Government appeals 
under this section, from an order of aoi\utttal, it is, generally siieakmg, undesirable that the prisoner’s fate should 
be discussed while he remains at large , and the Government should, in sucli cases, apply for the anest of the 
accused under s. 427 Per Edge, C J , 9 A. 523 .5<re 1 C. 231 , 2 A. 340 and 336. 

IS. Proeedue when Hagbtrate In the United Provinces opines that appeal should be filed.— When 
ever the Magistrate of the District is of opinion that an appeal should be filed from an order o! acquittal, he will 
prepare a brief narrative of the facts of the case and a statement of the reasons why he considers an appeal 
advisable, and will forward them wiUi the original record to the Commissioner That ofheer will forward the 
case to Government (with whom the ultimate deasion rests) whatever ma> be his opinion as to its worth. 
Magistrates are held responsible for addressing Government on good and sufficient grounds only, and should be 
careful to refrain from urging an appeal solely because the judgment which it is sought to set aside happens 
not to be m harmony with that of the Lower Court .— and Rul, N W P s 10 para. 33, p 223 

14 la exceptional cates Oovernmeat to be aDowed access to original docaments -When Government 
desires to make an appeal under s 417, it is ordinanly sufliaent that the Public Prosecutor or other officer 
appointed by Government should have an opportunity of taking copies of the record. But in exceptional cases, 
in which Government may consider It essential to see any onginal documents, such documents may be given 
into the possession of the officer appointed by Government to receive them under such precautions for securing 
their safe keeping and return as the Court may deem necessary— ^w»i. H C Cr Ctr.p 64 

15. Procedure when Police desire to appeal against acqalttals.— If it is considered advisable to 
appeal against an order of acquittal in a case where a Police-oSicer prosecutes m his capacity of general 
prosecutor on behalf of or at the instance of his own department, the proposal to appeal should be submitted to 
Government through the Inspector General of Pohee or his Deputy, in other cases, through the head of the 
department concerned .— RuL and Ord , Chaplet XXIV.p 377 When Superintendents of Police wish for 
an appeal on behalf of Government against judgment of acquittal, they should report on the subject, without 
loss of time, to the District orSub-Divisional blagistrateafter judgment IS passed.— Pot 88. 

^ J *418, (I) An appeal may lie on a matter of fact as well as a matler 

matwrs\dimLib!fc * where the trial was by jury, in which case the appeal shall lie “ 

on a matter of law only. 

• *8wtioa 418 WM rroqnb«r*i) Sr Art X7IUo( 17U 
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*“(2) Notwithstanding anything contained in s.ul>5cc. (1) or m s 423, sub-sec. (2), when, 
in the case of a tml by jury, any person is sentenced to death, any other person convicted in 
the same tnal with the person so sentenced miy appeal on a matter of het as well as a matter 
of law 

Explanatton . — The alleged se\enty of a sentence shall, for the purposes of thus seebon, lx; 
deemed to be a matter of law 

Note.— Sub-sec (2) is newly added to renioxe an aiiom'il) : “ tills chtisc proiides tint when in the 
case of trial by ]ury one j>erson is sentenced to death ind anotlierto a lower juinishment, the second accused hny 
appeal on a matter of fact as well ib on a matter of law iiitenilcd to remove the anomaly under the 

existing law that a High Court ."iciing unders 374 could consuler the ficu of the case as rcg-inb the former 
acctised, but on an npjie il of the second .\ccu-%etl could only intervene on .i point of law *■ {^Statement of Objects 
and Reasons ) 

Notes. — 1. Where case triable with astesaon is tried by Jary, appeal lies on niatteri of law only.— 
The word “ where thelrtat was by jury ' mean wlierc the tnil in f icl was l)y jury and not where the trni should 
ha\e been, as a matter of hw, by jury Where the accused is tried and conxicied b> a jury for an offence whidi 
IS triable by the Judge with the.ud of assessors, u was AfA/l»ytlie hull llendi tint no npj>eal hyon amntterof het, 
29 B.S80 (where 24 W. R. 30 , 3 C. 769 ; 4 C. L. R. 409; 29 C. S95; Ratanlal 600 and 061 ; 93 B. 696 .are referred fo). 
In the rulings reported in 26 U.243 jnd /oo/no/c thereto, the accused was tried by a jury foranofTence under s. 397, 
I P C (jury case), but the jury retuniuig a verdict of not gutity an that charge, found him guiltj of the minor 
offence under s. 325, 1 p c. (assessor case). Held per Oc.nsos, J , tiut the conuclion was not by a jury, but the 
Judge ought to have treated the finding of the jury as the opinion of the assessors, .and therefore following 
3 ft ?W, an appeal faj on Cfie /aas Jir Art t^cxK, /, ' the tnal wassti lict by n jury and that 

under s 238 (1], the jury had authority to find as an incident to the tnal of .an offence triable by jury, that 
certain facts only are proved in the trial which constitute a minor offence and return a verdict guilty of such 
offence, though such offence be not triable by a jury and tlierefore. according to the rulings in 4 ft L. R. 409 and 
29 ft 895, an appeal will he from sudi judgment only on a jioiiit oi law’ See also Note 6 to s. 307 

2. Powers of Appeal Coart in cates tried by Jary.— In cases Uied b> jury an apjieal under this section 
lies on matters of Uw only and the Appeal Court has no power to try the accused on matters of fact Wh^re 
the Appeal Court goes into the facts in such a case, it would be substituting the decision of the Judges of that 
Court for the verdict of the jury who have had the opportunity of seeing tiie demeanour of the witnesses, and 
weighing the evidence with the assiHtance which this affords, whereas the Judge of the Appeal Court can only 
arrive at a decisiori on the perusal of the evidence, 2t ft 995, dissented fro>a in 29 C, 71L This section gives 
finality to the verdict of a jury, when there has been no error of law nor misdirection and when the Judge has 
concurred with the verdict of the majority, Ratanlal 730. All that this section says is, that m a case of ^n 
acquittal by a Jury, an appeal shall he, r e , shall be lieard and supported on a matter of law onlj , an erroneous 
verdict on a matter of fact will not support sudi an appeal But the section does not prohibit the Court ui a 
case where an apjieal lies on a question of law, from deading questions of fact which other sections require the 
Court to decide in order to decide the case, eg , ss 423, 537, 25 U. 1 See Note 75 to s. 299, Notes 14 and Is, 
Notes 37, 100 and lot to s 423 

3. In deciding on admitslblUy of rejected evidence High Coart may review whole case.— On point of 
law as to the admissibility of rejected evidence, the High Court has power to review the whole case and deter- 
mine whether the admission of the rejected evidence, would have affected the result of the trial, 2 B 61 j 1 0.207; 

25 W.R. 36; 6 0.247 = 7 C. L. R.74; 10 B. H. ft R. 497 j 9 B. H. ft R. 358; 19 B 749, contra see 7i C.9i5. 

4 Every petition of appeal Incases triedby jury, ahoald state distinctly in what respect the law has 
been contravened —it is not for the Court to hunt through the record, and find out any illegality that may arise, 

1 W. R. 21, Thus, a conviction based on no evidence. Is bad in law, 19 W. R. 46 ; 16 W. R* 19 ; misdirection to 
the jury is a matter of law, 25 C. 230 so also omission or error lii considering or stating matenal evidence, 

7 ft 283 = 8 C. L. R, 449 ; 27 B. 626 Thus a non direction on a point of prime importance telling in favour of an 
aorused, rs a point of taw 27 8, 6«; 3 ft C. R. 102 =11 Cr. £. J. 13. Abo where malenaf evidence which otrghf 
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nol to be idmnted is admited nnd the jury are placed in possession of it. there is .in error of Iiw in the trial, 
27 B. 6J8 at p. 632 } where a witness who is not an accomplice is treated as an accomplice, 28 M. 1. Misjoinder 
of dnrge is an incurable defect m liw, 23 M. 61(P. C.). 

8. Effect of tecHon 307.— The clear provisions of s. 307 are not m any way curtailed or cut down by 
this section and it is open to the High Court to go Into the ficts In a case referred under s 307, 9 A. 420. The 
fact that the record is before the Court tinder s 37t in regard to some of the accused jointly tried and tint there 
fore the Court has to go into the ficts in regird to those accused, cannot affect the case of an accused who his 
been sentenced m the siine tnil to any sentence other thin death and the ippeil of such an accused must be 
confined to matters of law id accordance withss 418 and 423(2), (l9 W, R. 87 2 C. W. N. 49. Hut 

see Note 5 A below 

8>A. Effect of theoewlT added eob-iee.lS) (e the preieot section.— lly the addition of sub-sec (2). 
It will be observed tint the anonnly existing in the law as ixunted by 9 C. W. N. 49 is finally removed, and now 
under this chose in a trial by jury if one person is sentencetl to death and another is sentenced to a lower 
punishment, the second accused may appeal on a matter ol lacl as well as on a matter ol law This is intended 
to remove the anomaly that under ss 374 .ind 376 the Court can go into questions of fact m a capital case while 
in the case of a person who is jointly tried .and sentenced to a lower punishment, the Court cannot go into 
questions of fact if it happens to be jury case. In \iewr of the amendment, 2 C. W. N, 49 has become obsolete 

6. Appeal by Oovernment on qaeslUna of fact — See Notes fi~8 to s 417 

419. Every appeal shall be made in the form ol a petition m writing presented by the 
, , appellant or his pleader, and every such petition shall (unless the Court to 

Petition of appeal .'^su -jt- c , 

which Jt la presented otherwise directs) be accompanied by a copy of the 

judgment or order appealed against, and, m cases tned by a jury, a copy of the heads of the charge 
recorded under section 367. 

Notes. -1> Scope of tectloo.— This section presenbes the form of the petition of appeal which .alone 
gives jurisdiction to the Appellate Court, in the same way as a complaint gives jurisdiction to the Court of First 
Instance. This section applies even while the accused is in jail, s. 420 dealing only with the mode of presenta 
tion, 1891 A. W. N. 48. For form of appeal petition, see IfTWwi, 236 and also Note 6 to s 420 

2. Several convicts may appeal together when stamp U not required, Le , when appellants are in 
CDstody.— .S'rr Note 5 to s 404 

3. Oronnds of appeal thonld be distinct— In cases tried by a Judge, every i>etition of appeal should 

state distinctly m what respect the law has been contravened, 1 W. R. 91. ’ 

4. One counsel should not file one appeal for two acensed havieg conBictiag interests.— and L 

•were accused of muider Eaclv of them made a confession partially exonerating himself, and aUiibuting the 
pnnapal offence to the other Both were convicted and appealed one and the same counsel Held, that a 
single counsel could not with propriety file one appeal on betelf o! and represent both the accused, 13 P. R 1890. 

5. Appeal petition containing scandalons allegations may be retnrned.— A petilioii containing 
scandalous allegations against the Magistrate, need not be entertained, but may be returned for representation 
after expunging the offensive portions of it, 15 B. 488. 

6. Appeal petition need not be verlfled. — A criminal appeal being the continuation of a criminal 
tnal, the appellant has all the pnvileges of an accused and cannot be punished for making a false statement in 
his appeal petition, 12 H. 451. 

7. • Presented.’— What is a proper presentation?— As reg^ds presentation no special method is 
enjoined m the Code and therefore, the question is one of administrative convenience alone So long as there 
IS an actual presentation to an officer of the Court, such as a Bench Clerk, or to one of the Judges, there is a 
valid presentation, 29 M. L. J. l0l.= 18 H. L. T. 93 = 18 Cr. L. 593. In this case the appeal was directly 
presented to a Bench of a High Court by the Pubhc Prosecutor. No petition of appeal, on behalf of a person 
ponvjcted by a Crtminal Court, shall be admitted by a Cqounal Court unless it js either submitted through the 
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district or authorities of is presented by the comicted person hintseK orly some person aulhonzed by 
power of attorney to present it on behalf of tht. convicted pcrxin. I utitions of appeal received by post other 
wise than thro i^h jaiJ or district atitIiorftit.s shall if possible In. rt-turned beirmt Puft Cir p 233. JV^afsO 
lU S04 


(i) Deposihng in a box tnlended for dtpout of pipers is not a proper Pepositing a 

petition of appeal in a box kept for the com tnience of parties (in the compound of a Court house) and intended 
for the deposit of papers for the Court is not a presentation within the meaning of this section, 19 U SM 

(«) Nor sending — Nor is transmitting an appeal b> post a proper presentation under this 

section RataoUl 481. Though s 190 (c) seems to render it legal for a Magistrate to lake cognizance of a 
complaint reported b> post the practice of accepting appeal petitions transmitted by post otherwise than as 
provided m the next section is prohibited the transmission of an appeal by post not being a suffiaent 
compliance with this section WetrII, 487) alsoJ3M iSTj 19 M 331; Pm Or p 283 

(in) PresenlU 0 ! of appeal by pleader's (lert oro/A/r/rrjtfa.— Presentation of petition of app>eal by 
the clerk of the appell ml s { leader is equivalent to a f resentalion by the pleader himself when it is signed by 
him and he IS duly authorized 30 M 87, Wele II, 489 and 470,6 B 14. But a petition of appeal is not duly 
presented when having been signed by a pleader it is handed m by a person who i> not his clerk and over 
whose conduct and actions he his no control 21 M 114. But where a petition of appeal on behalf of three 
accused persons was sigied under i \akalai by their pleader and presented by anoih^r pleader who held a 
Vakalat only from the first accused it was held iJiat the appeal on ^half of the other ti'o should be treated as 
properly presented Weir If, 470 

[tv) Legality of piesentation of appeal by person autkon ed by appellint—Pi petition of appeal jn a 
aimiiiat case may be presenle 1 to the Appellate Court by any person authorized by the appellant to present 
It 1 W 304; 8 B 14 , RataaUl 29 But having regard to tlie definition of the word pleader” a. 4 cl (r) the 
words appointed with ihe permission of the Court are very material to this Ruling but the fullest opportu 
mty must be given to persons to execute powers ofattorney to whomsoever the> please and wiihout reference to 
the mode or circumstances under which they might be influenced to do so IB H C. R. Cf Ca. 18 

{fi)Unauthori-edpeliliottSofappeat presented by relmves etc of prisoners eesnnot be recegntaed— 
When a prisoner is in jatl his petition of at peal if not forwarded by the officer in charge of the jail under s. 420 
can be presented under this section only by liis pleader whose appointment must be in wnung signed by the 
pnsoner whose signature must be attested by the Supennte idem of the Jail If this attestation should be 
wanting the document should be sent to the Supenntendem of the Jail for verification. Unauthorized petitions 
of appeal presented on behalf of prisoners m Jail by the relatives of friends cannot legally be recognized.— 
C P Cr Or Part 11 No 44 

8 Appeal nay be entertained wlthont copy of Jadgment —The Appellate Court has a discretion to 
receive an appeal unaccompanied byacopyotihe judgment or order appealed against Where injustice 
might result from a strict compliance wjtli law a proper discretion should be exercised but in such cases 
before heanugthe appeal the Courtshould havebeforeit the judgment or order appealed against which it 
can obtain by sending for the record In 9 Bom L R. 704, three accused persons preferred a joint appeal with 
which one copy of the judgment appealed against was filed On the District Magistrate insisting on their 
puttii g m separ ite copies of the judgment they tendered stamp requisite for copies. The District Magistrate 
however refused to dispense with separate copies and when such copies were ultimately produced rejected the 
appeals as out of time Held that the District Magistrate would have exercised a sounder discretion if he had 
m virtue of this section dispensed with separate copies of the judgment appealed against. See Circular Order 
Bombay edition i9Cr> s 75 for procedure when copies of judgment are not available the records having been 
sent to High Court under s 438 

9 Section complied with if copy la accused • language is produced —To comply with the require- 
ments of this section which enacts that every petition of appeal shall be accompanied by a copy of the judgment 
or order appealed against a copy furnished to the prisoner in his own language under s 371 (I ) is sufficient 
^tanlaiei In cases tried by jury the charge to the jury js under s.371 (2) equivalent to the judgment 
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420. If the apptlhnt is in Jail, he may present his petition of appeal 
Procedure xihen and tlx. copic-^ accompin)mg the same to the ofitcer m charge of the jail, 

appellant m jul ^vho shall thcrciii>on forward such petition .and copies to the proper 

Appellate Court 

NoU*.-l. Limliatlon— Presentation of nppenl to Jnflor.— Note 1 to s. <04 

2. Ererr facility for naVing appeal ihoaldbe allowed to prlsenert.— Every facility, such as pen, paper 
and mV., and even a waiter, should be allowed to prisoners to enable them to prepare their petition of appeal, 
13 W. IL 69 ; 1 B. H. C. R. Cr. Ca. 16. See also s. 60 (9), Ihe Pnsens Act IX of 1894, printed m Appendix XI 

8. Appeal not to be lommarlly rejected ontQ after seven days of Its receipt— Prisoners appealing 
from Jail should be clearly made to understand that their appeals are liable to summary rejection, and that if 
they wished to be heard by pleader, an appearance must be pul tn within a limited time. No appeal forwarded 
from jail under s. 420 should be summarily reyecied until seven days have elapsed after us receipt by the 
Api»cllate Court In forwarding such an appeal tlie officer iit dnrge of the Jail shall invariably 
certify that the appellant has been Informed that If he intends to appoint a pleader, an appearance must be put 
m within seven days from the due on whidihis petition may reach the Appellate Court H the appellant or his 
pleader appear within seven days, the Appellate Court is not obliged to wait for full seven days Madras C O 
A'o 1448,(fd/^ii26M October, 1909 

6, Practice— Appeal to High Coart —Petitions ol appeal against the sentences or orders of Sessions 
Judges, presented to officers in charge of jaih, shall be foovarded by officers direct to the Registrar of the High 
Court of Judicature, intimation of the fact being at once given m each instance to the Judge whose sentence or 
order is appealed against (IfV-fri/ir lit ) It the petition of appeal be not accompanied by a copyof the 
Sessions Judges judgment or charge to the Jury the Sessions Judge shall at once forward to the High Court a 
certified copy of the record in the case K C O’ £’»»', p 46 On receipt from the Supenntendent of 
the Jail of a petition of appeal, together with a copy of the judgment or order appealed against, the Deputy 
Commissioner will forward the papers to the proper appellate authority along with the magisterial records of the 
case If the appeal lies to the Judicial Commissioner’s Court from a judgment or order of the Court of Session, 
than the Deputy Commissioner will forward the papers (as above) through the Court of Session, where the 
appropnate records of that Court unll be added and the whole will then be passed on, C P Cr Or, Part If, 
No 44 

8. Power to dispose of appeaU la absence of appellant — 5ire 13 A. 171 (F.B ) and Note 8 to s 422 
and Note 4 to s. 421 

6. Jail appeal might be argaed by coanteL—There is nothing in the provision oi this section to 
indicate that it was intended to deprive appellants in jail of the opportunity of being heard on their appeal, 

Vt\t 11,171 

7. Appeal dismissed (or default may be re-admitted —.Sre Note 18 to s 421 

421, (1) On receiving the petition and copy under section 419 or 420, the Appellate 
Summary dismissal Court shall peruse the same, and, if n considers that there is no sufficient 
of appeal ground for interienng, it may dismiss the appeal summarily 

Provided that no appeal presented under section 419 shall be dismissed unless the 
appellant or his pleader has had a reasonable opportunity of being heard m support of the same 

(2) Before disimssing an appeal under this section, the Court may call for the record of 
the case, but shall not be bound to do so 

Notes.—!. Pleader, see s. 4 (r) at p. (6. As to nght of mukhtyars see Note 8 to s. 340 at p 866 

2. Alteration In l&ngnftge of sectloA.— It should be noted that the words 'd%sunss' and ' dwn\ss\ng' 
are substituted in sub-secs. ( 1 ) and ( 2 ) respectively, for the wxirds,* reject' and 'rejecting ' m the same section 
of the Old Code. Whether this change is made simply to bang the language of the sub-sections in harmony 
with that of the proviso where the word ' dtstnissed' u used or whether it implies an obligation on the Court to 
send for the record and hear the appellant or bis picadpr when the appeal is sent from the lail under s. 420, 
cannot be deternuned. See also 32 c. 178. 
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3. Difference between dlsmlasali of appeal under this section and dismissal nnder s 423.— An or<ler 
summarily dibrni^ingiii appeal under the pro\isiomof this section does not ntnonnt to » jii»lj,nient within the 
meaning of s. 424 A judgment under s. 424 implies n tniL The essential differtitce l>ct«ecn rejection of 
appeal under this section and its dismissal under s 42J is that in the latter case, the ap|<eal is disposed of af«:i' "> 
trial but in the former the Court refuses to try it at all BC P. Cr 21 Hesi les dismiss il and rejection, tlic 
petition of appeal may also be withdrawn SC.1< R.372 L R 427. also Note 14 IkIow 

4 Dismissal of appeal merely for absence of appellant is not proper— An apical ^lioiihl not I’o 
dismissed merely because tlie appellant did not appear to stip|tort tlic pctilion but the Apjiclhte Cniirt should 
consider whether there was sufficient ground lor intcrieiing wliidi would imi>l> judicial cousidention on *hc 
merits Ratanlal 593, 21 F R 1896, 5 N L. R 76<=0Cr. L.J 893,12C.W N 243 , 12 Cr L.J 431. \\here<he 
appellant was represented by a pleader and the Sessions ]udj.c not know mg the f icl disposed of tlie ajuKal 
Chambers the High Court set aside the orderol the Appcllite Court ami directed ihe ipi>e il to l>e re ht »fd 
Ratanlal 911 Such a miscarrnge of justice would not base occurred if the Sessions Judge had followed |he 
usual practice of having the appellant s name called out 

5 Appellate Court may send for appcllanL— li an Appellate Court thinks it iiecessarj for the jiiir|>e*se 
of disposing of an appeal to ha\e the prisoner before it the Court his the same jxiwer to direct that the 
prisoner be brought before it as a Court of First Instance Ins when in pursuance of thedirce-ti >»of the AjipelHJc 
Court it takes further evidence in the presence of a prisoner Weir 11, 473 , IS A 171 at p ITS, 'Iaiimood J 
dtssettling coxlra see Ratanlal 22 and Note G under s 423 

6 Appellant ibould be allowed reaionable opportunity of being heard before rejectl^'^ 

of appeal —Before rejecting an appeal under this section the Court is bound to give reasoinble oj portumly w 
the appellant or lus pleader whether the appellant be m pil or not Where an appellant i* confined in j 
situated at the same station as the Appellate Court there is uotliing to prevent an op|>eltant front applying 
be heard in person and m all cases a person so situatetl may apply tlial he shall l>c heard by a pleader, 
Weir II, 472 A Magistrate having rejected an appeal under this section without giviPS appellant t'* 
opportunity of being heard his order rejecting the appeal was set aside and he ivas directed to re he'tr 
the appeal petition following the procedure laid down in this section Ratanlal 703 But where i 
Magistrate heard the appellant s pleader in support of the apjveal and then s>em for the reconU of the case bu 
disposed of the case without he iniig the appellants pleader a second time he!d lint the Magistrate was witb'O 
his right 2 & L R 99 « 10 Cr. L J 204 

7 Appellant ■ pleader should be heard —Where a convict sent up an aj \ tal from jail to the Coprt 
of Session and also presented a petition of appeal through a pleader held the Sessions Judge was uo 
competent to disnu'.s the jail appeal summanly but should have heard the appellants pleadef 1906 A W 
303 = 3 A L. J 693 = 4 Cr L. J 373, where 17 A 241 (F B ) w /o//oa'rrf In Rataalal 914, the appellant waa 
represented by a pleader but the Sessions Judge not knowing the fact disposed of the appeal m Chambers 
The High Court set aside the order of the Appell ite Court and direCTed the aivioeal to be re-beanV Vv'’neTC'J‘ 
District Magistrate called cn the pleader who presented a cnminal appeal to a^uc it at once and on t ® 
pleader praying for a short adjournment to eiiible Iim to acquaint himself with the evidence in the ca^e 

a -• ly to the 

, , • the very 

uiiiib nn 

• accusCtI 

had not been given i reasoml le opj ortunity for being heard If the appeal is not admitted at once and the 

Court desires to hear the appellant before admitting it under this section he should be given the same no i 

as is given to the Crown Settble the practice in the mofussil is to admit appeals which are suppor e 

pleaders without any heating except on a question of bail the only cases which arc dealt w ith un 

421 of the Code being jail appeals 36 C. 389 , see also 10 Cr L J 491 (M ) 7 Bom Ij. R 89 = 2 Cr 

also 29 M 236 where it was held that on presentation (while m camp) to a Court by the party m person o 

memorandum of appeal signed by a pleader |t is not competent to the Court to reject the apP®a summan 

“ ^ ^ - when the appeal is presented by An 

• ■ ■ = 18 Cf L J 538 The pnncipi« 

■ II s ^4 ■ 1- I ■ -f >peal under s 195(6) 4^ M 885 {47 

J,6«t 
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7>A DhmUiftl of J&ll appeal when the accnaed alto appears throngh a Makhtjar.-*\Vhere a Sessions 
Judge, in Ignonnce of the fact that an appeal In the same case had been filed b> a miikhtyar, dismissed a 
criminal apiical submitted from jail, it was Ar/J, that though the Sessions Judge could not resiew his own order ■ 
the High Court could set it aside in rcMsion , and it was so done 43 A. 208. 

S. Hearing loclndes rijht of reply.— The section lays down tint the appellant or his pleader should 
hax’c a reasonable opportunity of being heard in support of the appeal and this must be taken to include 
ihe possible right of reply if necessary , for it is obvious that if the Crow n in its reply raises any points or displaces 
in the opinion oi the leametl Judge, the jwmls which were r used in the opening the appellants or their pleaders 
will ha\e reasonabti, opportunity ol supjxirttng their case unless they are allowed to reply (O Rev No 874 of 
inOG /c»//oii^rf),S8C 307. 

9. Desirable that Judge goes throajh record.— The powers conferred by this section should be exer* 
ased sparingly and with greit caution, and reasons however concise, should be given for rejecting an appeal, 
8A.9t4,9C Vf. N. 229. Where the ipi>eUant is coiuent to leave the question of admission or rejection of 
appeal to be detemvined by the Sessions Judge on the papers the Judge is bound to peruse them and the 
appellant is not bound to apjvear a second time, either by counsel or in person Ratanlal 739. * Although a Judge 
acts witlim his powers in rejecting an appeal without sending for record I think such a course is ordinarily very 
inconvenient and should not be adoplevl /Vr Straight,] 1883 A. W.N. 143 Where there are in the memoran 
dumof appeal allegations of wuhholding witnesses, or refusals to grant warrants and summonses to witnesses and 
of disregard of certain evidence filed in the case, it cannot be said that there ate no suHicient grounds for 
interfering, Ratalaigi6 Similarly, where the groun<l> of .apjieal disclose reasons for discrediting the witnesses 
for die prosecution, the Appellate Lourt ought to call for tlie records, 29 M. 238. 

10 Time for hearing appeal mast be fixed in each ease and notice {[Ives.— A general notice posted 
in a Sessions Court house that apjveals wilt be heard for admission only on the first Court-day after the date 
of presentation of the appeal is not a compliance with the requirements of this seclion A time is by law 
required to be fixed in eacli case 5M. 11. If the appeal is not admitted at once, notice must be given, 38 C. 385. 

Notice oj appeal vtusl be potUd Iwo days before the dap fixed for — In die case of an appeal 

presented under & 419 there shall be posted up in the Appellate Court, in place accessible to the public notice 
of the day appointed for considering the petition of appeal in order to afford the appellant or his pleader a 
reasonable opportunity ot being heard in support of the same. Such notice shall be posted two days at least 
before the day so appointed unless the appellant or his pleader consents to a shorter notice or to dispense 
with a notice Rom H C Cr Or, p A2 

11. Dbposlog of appeal before day fixed for hearing Is material error —The disjiosal of an apjieal 
before the day fixed for the ndjourned hearing is a maien tl error ot procedure Weir 11, 473 , and the High 
Court in revision will set aside the order and order the Appellate Court to re-hear the appeal 7 P. R. 1691. The 
fact that the pleader of the accused is present m Court, when an order is made admitting an appeal does not 
relieve live Court from the necessity of giving notice to the appellant of the day fixed for the Iiearing of the 
appeal, 10 C. L. B 97. 

12. When notice to appelUntt la Jail may he dispensed with?— The practice of sending notices to 
persons who have iransmiltvd criminal apjveals from jail may be discontinued when the Appellate Court 
considers, after periisvl of the petition of appeal and judgment, that Uiere is not sufficient ground for interfering, 
ami resolves to reject the appeal summanly — 31 H C Pro, Ilth and 27th Nov , 1884, Nos 3327 and 3463 

13. Principles which ihsuld govern conilderatlen of •ppeals.—.Sire Notes to s 423 under Heading IV 

14. Bight of eeaniel to refer to certified coptca of evidence at the hearing— At the hearing of an 
appeal under this seclion, counsel for the appellant is entitled to refer to certified copies of the evidence. 
\\ here the Judge declined to allow this to l>e done and dismiS'.ed the appeal, the dismissal was set aside, 11 
O.C. 380 ^9 Cr. L. J.SS. 

18. Pom of Jad^ment— whether reasons to be given?— means' tnan informal manner 
and vnthout delay of formal proceedings "—This would seem to show that a Judge is entitled to reject an appeal 
without any formality at all , therefore w iihout the formality of either a recorded Judgment or reasons of any 
dcsaiption 21 C,93|20 B 840 ; 9 C. W.N 623, Velr 11,473; 1906O.B.H.49 =4Cr.l. J. 184 ; 29 C. 726. Though 
every order iwssed In the exerase of Judicial discretion should show the ground on which it Is so passed, 8 & P. 
24; yet the order under tins section need not comply with all the requirements of s. 367, 23 11.884 ; or give any 
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specific reasons for dismissal It must be taken that if tlie Appellate Court dismisses summarily, It coii'Idcrs 
that there are no suffiaeiU grounds for interfering, 9 C. W.IT.623Ka33 Cf.L J. 841. Though it is not required by bw 
that a Sessions Judge should write a regularjudgment when etercisjng the jxwvers of sunimuy dismissal, it is 
very important that such discretion should lie exefctsed upon sound and reasonable lines. Ilut it would be 
advisable for Appellate Courts to state shortly in their order the retson or reasons winch influence them in 
coming to the conclusion that there is no sufficient ground for interfering, in \iew of the possibility of such 
order being challenged by an application in revision, 11 A. HI, ,ihe appeal is time-barrcd, it Is m.inifestly 
groundless, or that no appeal lies It is, however, advisible to give reasons for rejecting the appeal, 88 A. 495 ; 
8 A. 614, S A. Ii.J. 693— 1908 A. W. N.303$ 2 Pat L J. 893 See also S3 C. ITS, where it was held, that the 
Court disposing of an appeal should either expressly state it his dealt with it under this section or the judgment 
must notice, though but concisely, what objections were urged on ippeal and how they were disposed of Even 
m a judgment under s 421 the Judgment should show that the Judge has considered such points as 
whether the Witnesses are or are not accomplices and such points as are particularly challenged by the 
appellant SS C 307. It should also show whether the appeal is rejeaed on perusal of the petition of appeal and 
the copy of the judgment of the Lower Court or after calling for the record of the casc.— C’ P Cr Or, Part 
II, No 24 See Note 29 at p 930 

16 Effect of admlsilon of coueected appeal on eBmmary power— Where a Sessions Judge admitted 
the appeal of one of tw o accused and summartly dismissed under this section the appeal of the other , held, 
that the fact the Judge admitted the appeal of a co-accused, does not aflect the power vested In him by this 
section to dismiss the appeal of the other accused against the same judgment, 9 C. W, N. 332. 

17. Powere of Bench of HighConrt toadmltappeaL— Under Rule I (!)(/) of the Madras Appellate Side 
Rules of Pnctice, applimtions for the admission of appeals from the judgment ol any Crminal Court are ordinanly 
to be made before a single judge Out this does not m terms and is not intended to deprive, a Divisional Court, 
constituted for the disposal of criminal business, ol the right to exercise its powers m speaal cases, in which 
convenience and the acquaintance which the Judges composing the Benches may have rendered their interven 
tion advisable The fact that a Court consdtuted by a single Judge was sitting as an admission Court does not 
determine the competency of the Bench to admit appeab presented to it, 29M L. J. lOiios IB M. L. T. 

16 Cr. L. J. 393. 


18. Is order of samtnary rejestlea final?— A'ir rvn 


-An order under this section by the Appellate 


And therefore an order rejecting an appeal under it is final and being an order '• on appeal,’ is not open to 
review, 19 B 732 It has also been held that no appeal lies under s. 15 of the Letters Ptlenl against the 
judgment of a single Judge of the High Court dismissing cnminal appeal under this section, as it is a judgment 
in a criminal trial, 13 M. L. J (Notes) 83 , Wetr 1, 78S (A.). See Note 8 to s 430 

Appeal dxsimssed forde/wH of appearance may be re heard~\^txtxei an appeal is dismissed for default 
and It IS proved to the satisfaction of the Appellate Court that an adequate excuse has been made for the 
pleader s nou-apperance, the Appelbte Court may re hear the aj^ieal, on its merits, 7 M H. C. B. Appx. XXIX. 
Such an order is not a judgment and s. 369 offers no obstacle to the restoration of the appeal, 5 N L. B. 76 = 
9 Cr. L. J. 953, 10 C. L 0 80 *= 10 C» L. J. 287. Aires 369 and Note 11 at p 813 and Note 7 to s 439 

19. After rejecting appeal, lentenoe cannot he altered.— A Magistrate cannot after rejecting an appeal 
under this section dimmish the sentence. He should either report the case to the High Court, or should hear 
the appeal as directed by s. 42*1, Batanlal 304 An Appelbte Coiut has no power to alter the conviction, when 
it dismisses an appeal under this seaion, Weir II, 479; Batanlal 384, Nor to enhance tlie sentence, BataoUl 
74 If an Appellate Coun proceeds to alter the senteni%, it must give the notice prescribed by s 422, RatanUl 
3S4 An Appellate Court cannot summarily set aside the sentence passed by the Court of First Instance, without 
giving notice of hearing to the respondent and calling for and perusing the records of the case as required by 
SS. 422 and 423 Velr II, 474 

20 Dlimfttal for bar by limitation not under thla eectlon.— An appeal presented after the expiry of the 
period onimliation, may be rejected without having resort to this section, if no sufficient reason is assigned to 
excuse the delay m presentation, RatanlalSO. 


ss. 421-422.] OF APPEAI^ 879 

Si. RmUIoh.— F or a case where the Sessions Judge dismissed .nn appeMsummanl), butthe High Court 
finding on revision tint the evidence wns Iiisufiicient for the conviction and instead ol remanding the appeal 
forre4ieanngonthe merits set aside the conviction and acquitted the accused, icr 10 C. W. N. 443 = s Cr. 1^ J. 335. 
Though the practice usuall) is to send the case back to tlie Lower Appell ite Court and ask for a judgment 
from that Court after a regular hearing, the High Court has a discretion to go Into the case on its own account 
and, if necessary, even to consider questions of fact as if in first appeal, 13 0. C. 309 *=» 11 Cf. L J. 631. 

422. If the Appellate Court does not dismiss the appenl summanly, it shall cause 

j ^ notice to be given to the appellant or his pleader, and to such officer as the 
°* Local Government may appoint in this behalf, of the time and place at 

which such appeal will be heard, and shall, on the application of such officer, furnish him with a copy 
of the grounds of appeal , and. m cases of appeals under section 417, the Appellate Court shall cause 
a like notice to be given to the accused 

Hotel.— ‘L Jlppiel eaunot be admitted for limited pnrpoie.— 'If the Appellate Court does not dismiss 
the appeal summanly, the Appellate Court must hearihe whole appeal, consequently all the grounds taken 
m the petition of ippeal are open for consideration at the final hearing and the appellant cannot be restneted to 
anyselected ground' out of those specified iii his petition. A restnetue order for admission is clearly pot 
contemplated by s 422 and must be deemed ultra virvj, 41 C. 496. Cf 14 C. L. J. 416 ss 15 C- W. N. 921. Except 
where it uses express language in ss. 4l2 amt 418. the Code doe> not provide for the admission of an appeal 
forthe limited purpose 01 reversingonl) a part ol the sentence Generali) if an appe.it iS3dmitted,theappeU9nt 
has a right to have tlie whole merits dealt with by the Judge in solemn form RatanUl 826 A Sessions Judge 
being once seued ul the appeal, the whole appeal be(»mes open to his Court and he is bound to hear (he 
appeals on the merits only 35 B 4(8, Note 7 to s 413 4 Patne 294 

2. Notice li ebUgatery — (t) To Appellant, — Notice to the appellant of tlie time and place of hearing is 
obligatory under this section when notice of the appeal by the accused has gone to die pro>ecutor, Walr 11, 475 
(tt) To Officer appotnUdby Government -~\n an appeal before a Joint Magistrate, notice ought to be served on 
the Distnct Magistrate If the Magistrate hears the appeal without die notice being served, the procedure is 
irreguIar,191SU. V.N.StO— >16 Cf. L.4 600. Butthe omission to serve notice is an irregulanty and if the parties 
have not been prejudiced, the High Court will not interfere m revisioa But in 24 Bom. U B. 1150, the High 
Court did interfere as the objection was raised by the District Magistrate to the proceedings of the Appellate 
Court and in 23 Bom L. R. 181 the High Court declined to interfere in revision at the instance of the complain 
ant where the District Magistrate did not raise any objection to the procedure in the Appellate Court in acquit 
ting the accused without nouce to him. 

Order for heanng made tn presence of appellanfs pleader does not relieie the Court from gtxnng 
notice — ^The fact, that the pleader of the accused is present in Court when an order is made admitting an 
appeal, does not relieve the Court from the necessity of giving notice to the appellant of the day fixed (or the 
hearing of the appeal In criminal cases the procedure laid down in the law must be strictly followed, 10 C. L. 
R. 57 ; 7 P. R. 1893. These cases were under the Code of 1872 The addition of the word " pleader ’ in Hus 
section IS new It seems that the mere presence of the pleader of tlie accused is not enough unless Ins atten 
tion IS speaally directed to the notice when it is given verbally 

3. Notlee of change of place of bearing must be given. — When a Court issues notice to the agent of 
the accused, it ought not to hear the appeal at a different place without giv ing notice of tbe same to such agent, 
7P.R.i891. Where notice is issued to an appeUani ina criminal case toappearat headquarters on the date 
fixed, and when on that date, the Magistrate moves ont into camp, it is not competent for him to dismiss the 
case for default of appearance even though there may be a general order made b> him to the effect that parties 
ought to go to him in camp still less IS such an evder justifiable, when It IS not even shown that the appellant 
was not even present in headquarters on the date in question, or that any order to follow the officer into camp 
was ever communicated to him. The proper course in such cases, is to fix a fresh date and issue fresh notice. 
11 P. R. 1909 B 117 P. L. R, 1909 » 2 Cr. I.. J. 66 MhtdifoUoa/i 21 P. B. 1895. See abo S N. L. R.76 = 9 Cr. L. J. 553. 

4. {*) Nehce should show whether appeal IS to be heard under s. AZi—\n every 
case ID which a day is fixed for the heanng of an appeal, the order fixing the date should distinctly state whether 
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or not the hearing is to be under s 423 This laformatloD not being gnen it becomes ^ety difficult to distin 
guish between appeals rejected under s 421 and appeab Confirmed after hearing under s. 423 — Piin. Cir , Chap 
LXVIII p 289 

(«■) b.otice Mu%t spta/y tune of htarxng^ ie, the farttevlar rfa/r— In 1631 A. W N 46, a Magistrate 
of the district directed thuan appeal to him nould be heard in Jamiarj no pariiciilar date being sjKCified. 
The appeal uas heard and dismissed on the 6ih January The apjwllant had not received any information as to 
when his appe il was to be heard and only arrived in tlie Magistrate s Court to learn that the appeal had just 
been dismissed iiid could not be re heard Spaskie, J .observed that the appellant should have be-cn informed 
as to the date on which his appeal would be heard. The Magistrate was directed to lake up the ippeal fisa 
date for its hearing and determine It on the date so fixed See also S M, 11 

5 Oa whom aotfee mnit he aerved — (i) Notue of appeal may be left at the addreis given /y atrvsed 
—Nonce of the hearing of an appeal was not given to an appellatit as he could not lie found at the address given 
by him and appeal was heard and decided inhis absence held that the Appellate Court might have been 
justified in doing whit It did if the notice or a copy of it had been left at the address given oriliere had l>een 
anything to show lint the appellant could by any diligence of his have got knowledge of the notice and as 
this was not done the ippeal should be re^heard. Rataaltt 669 

Notice of hearing to appellant tnjatl—WiXic Court decides to proceed under s 421 

It is not legally bound to give notice to the appellant nor is it generally necessary to do so When the Court 
means to proceed under s 422 the law requires that notice shall be issued to the appellant and the intimation 
given by the officer of the jail when forwarding the appeal petition is not sufficient for this purpose See Rules 
264 265 oithe Midras Criminal Rules of Practice 

(iti) Notice to Railway aulhonties tn eases of appeal their servants -In all appeals from sentences 
passed on railway servants notice should be given of the time and place of hearing the appeal to the Head 
of the Railway Administration concerned as well as to the District Magistrate —y’rtw Ctr No 17 of 1894 CP 
Cr Gr Part II No 45 Oudh Cr Dig,\i 27 

(iv) To suck officer as the Local Covemment may appoint —(a) Phdras -‘In case of appeals to the 
Sessions Court and the High Court the Public Prosecutor is the officer entitled to notice {.Fort St George 
Gazelle 1837 1 1 I p 30) but the Diilrict Magistrate is the proper person to direct whether there should be a 
formal appearance in support of a conviction (G O No 653 Judicial 241h March 1887). In cases of convlc 
tions for Railway offences the /tgenls of the Companies are the officers entitled to notice (G O No 1807 
Judicial 7tli September 1891). In appeals from conviaions m cognirable cases the Assistant Superintendent 
of Police in the Nilgin Distnet and the Prosecuting Inspectors of Police m other distncis are entitled to 
notice (G O No 1614 Judl 7th August 1695) In Forest cases the District Forest Officers are entitled to 
notice (G O No 433 Judl 2nd March 1896) 

District Magistrates are to receive notice {Gatelle 1833 Pt 1 p 182) See Bom Bk 
Cir p 42, and for form of notice, see tbtd, pp 117 and 118 

(r) Bengal— In Bengal also the District Magistrate Is the officer to receive notice 7 C. W N 80 
See Go’-elle 1883 PL I p 1200 In the Calcutta High Court, the Legal Remembrancer is the Public 
Pco'Sfcuioi (CaUntia Gazelle 30th June 1886 p 783) 

{d) In the /’«»/ 14 —Notices are to be sent to the District Magistrate (Aoyci Ga-elle 1883 Pt. 
p 13) See albO Pun Ctr Vol 11 p 274 

(r) It the Central Ptovxnces and Oudh to the Distnet Magistrate {Central Province Gasette 1883 
1 1 If p 101) Ondh Cr Dig p 27 

6 Appearance of mnkhtyar tor appellant —An appellant in a criminal case has a right to appear and 
to t>e henrd by a m ikhtyar 6 B 11 This deasion must be taken subject to s 4 cl (r) and see Note to s 340 

7 Appeal cannot be dismissed for defanlt — On receiving an appeal il the Appellate Courts proceeds 

vin Icr this svclton it can only dismiss the appeal on the ments and not on account of the absence of the 

appellant s 1 k ider 21 P B 1895, 11 F. R. 1903 , 36 C 883, vote 3 to s 421 

8 Power to dispose of appeal tn the absence of appellant. — \\ here an appeal is admitted and the 

AppelWie Coi rt has sent lor the record and perused the same, it is competent for that Court to dispose of the 
appeal thoiii,h the Appellant \ not present and is not rejMesented by a pleader The only limitation on the power 
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o! the Appellate Court is that, before disposing ol the tppeal, il must peruse the records, and, if the appellant 
is present or is represented by a pleader, the ippclbot in person or the pleader must be heard, 13 A. 171 (F.B), 
Mmimood I tdissenUng 


9 Complainant cannot as eP rl|ht be heard In appeal See Note 9 to s. 423 

10 Notice on appeal by complainant against order nnder s 250— .Where on the appeal of n com 
plainant, an order under s 250 \\asre\crsed uithout notice either to tie nccu«ed or to the Public Prosecutor, 
held, on re\nsion, setting aside the nppellite order, that though there be no express proMSion directing that notice 
should be gi\en to the accuscrl m such a case yet on the principle, audt alteram partem, the accused should be 
given notice of the appeal so as to afford him an opportiinity of supporting the order passed in his favour 
Also according to the letter of die law, notice should also be given to the officer, if any, appointed by the 
Local Government and referred to m Notes above The safer course in such an appeal therefore unless it be sum 
manly rejected, is to give notice to both the accused and the officer referred to 29 M. 187. See Note 34 at p 710 


* 423. (J) The Appellate Court slnll then send for the record of the 
Powers of Appellate ^ase, if sucli record is not already in Court After perusing such record, 

app^*" 'sposing o hearing the appMhnt or his pleader if he appears and the Public 

Prosecutor, if he appears, and in cas“ ot an appeal under section 417, the 
accused, if he appears the Court may if it consider* that there i* no sufficient ground for interfering, 
dismiss the appeal or maj — 

1 (a) m an appeal from an order of acquittal, reverse such order and direct that further 

mquir) be made, or that the accused b* re ineil or committeil for trial as the case maj be, or find 
hint^guilty and pass sentence on him according to law 

(i) in an appeal from a conviction, (1) reverse the finding and sentence and acquit or 
discharge the accused, or order him to b« re-tneJ by a Court of competent )urisdiction subordinate 
to such Appellate Court or committed for trial, or (2) alter the finding maintaining the sentence, 
or with or without altering th- finding reJuc* the s uence or(3)\vithoi without such reduction 
and with or without altering the finding alter the nature of the sentence but subject to the 
provisions of section 106 sub sec (3) not so as to enhance the same 

(c) in an appeal from an) other or<ler, alter or reverse such order , 

(d) make any amendment or any consequential or incidental order that may be just or 

proper 

(2) Nothing herein contained shall authorize tn Court to alter or reverse the verdict of 
a jury unless it is of opinion that such verdict is erroncou-, owing to a misdirection b) the Judge, or 
to a misunderstanding on the part of the jury of the law vs laid down by him 

Notet.— L Changes la tbe teetioo —Sub-sec (rf) is nece-, vry to give effect to the amendment of s. 106— 
Statement of Objects and Reasons Sub-sec (2) corresponds wil i c luse (rf) of s. 423 of the 1 883 Code 

2 Analogoos law.— the provisions fA^d>it{^Crtm*nal Appeal Act 1907 Edw l'//,C23)ss 4andS 
for the powers of the Appellate Court m England pp 303— Sla Compares 543 of N 1 Cr Pro 

Code which is as follows — Upon heanng tbe appeal Appellate Court may, in cases where an erroneous 
judgment has been entered upon a lawful verdict or finding of fact correct the judgment fo conform to the 
judgment or finding , in all other cases they must either reverse or atfirm the judgment apfiealed from, and in 
cases of reversal may, if necessary or proper, order a new trial 


• At to tnbtBcemtm of punithnfnt br App* Uit Court la Cpp»p Birmi »i ?t li b* Ejfoj^ta Brit tb tnbjKto 

B«« T et ItK It toi It For ■ ca lir provlt ,ot {a lb* 8 n ait Parrtuvt tsJ -i B niHilobl*t»a f tkt SnnlSal Par 
annatJamctPtt Vof Utl t « (VI/ anj t*. anftM Btimth tttmO matljmt u Rti Vlltof ll»« • «l», mponirolr 
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ANALYSIS OF NOTES. 

* I Nature of appellate jurisdiction, Notes 3— 4 

II Procedure m hearing and disposing of appeals, Notes 5—18 

III General powers and duties of Appellate Courts, Notes 18—27 

IV What are sufficient grounds for Interference, Notes 28—34 

N V. Sub-sec (1) (a)— Appeals from acquittal to High Court, Notes 35—41 

- VI Appeals from convictions— 

(A) Re-trials— sub^ec (1) (A)(1) Notes 4t— 65 

(B) Committal for trial— sub-sec (ll)(A)(I) Notes 58-60 

VII Alteration of finding— 

(A) Maintaining sentence— sub-sec (INA)(2X Notes 61—66 

V (B)Reductionofsentence— sub«ec(l)(6)(2) Noies67_6S 

VIII Alteration of sentence so as not to enhance same— sub-sec (1) (6) (3), Notes 69—79 

IX Alteration of sentence on prisoner who has not appealed. Notes 8081 

X Power to make any amendment or consequenpal or wiodcnfaj order— sub^ec (I) (d), 

Notes 82—93 

XI Limitation on Appellate Court s power to interfere with \erdict of jury —sub-sec (2) Notes 94—104 

I— NATURE OP CRIMINAL APPELLATE JURISDICTION. 

3 Power of Appellate Conrt la meaaored by power of Original Court.— (0 /Appellate Court eannoi pan 
sentence beyond ortgtnal Court s pouter— See. 32 contains no word uhicfi makes itlappUcable to any Courted 
Appeal or Revision nor is there any restricting proviso to be found in sec 423 or any other section dealing 
With appellate jurisdiction such as sub-sec (3) of s. 439 Nevertheless it is a rule underlying the whole fabric of 
appellate jurisdiction th*it the power of an Appellate Court is measured by the power of the Court from whose 
judgment or order the appeal before it has been made. This is equally so in the civil and criminal branches of 
the law of procedure It is a fundamental principle that every Court of Appeal exists, for the purpose where 
necessary of doing or causing to be done, that vvhidi each Court subordinaie to its appellate junsdiction 
should have but has not done, or caused to be done and nothing further Therefore the Junsdiction in appeal 
IS necessarily limited in each case to the same extent as the junsdiction from which tliat particular case comes. 
It IS a propoiition w hich cannot be disputed that all powers conferred upon an Appellate Court as such, must 
be interpreted as subject to the general rule above stated All junsdiction starts with the first Court and 
remains a constant factor throughout al( subsequent stages of the suit or proceeding governed by iL Therefore 
where a District Magistrate in an appeal from a sentence of four monUis impnsonment altered the sentence 
to one of a fine of Rs 300 only, Ae/d that the Appellate Court cannot, on appeal pass a sentence which the 
onginal Magistrate was not competentto passand the sentence was reduced to afine of Rs 200,7N.L B 109 «*= 
12 Cp. L J 444 See also 39 0. 197 and 1030 , 12 M. 451 

(«) Appellate Co trl cannot alter finding to an offence which Original Court »r incompetent to try — 
See Note 64 («). 

(mi) But Appellate Court cannot pass order which Original Court onty can pass — Notes 84, 

85 and 88 

4 Coarf of Appeal Is not mere Court of Error — A Court of Reference or Appeal under this Code is 
not a mere Court of Error, but the Court as a Court of Appeal Reference or Revision is enjoined by s. 537 and 
8, 167 of the Indian Evidence Act not to reverse or alter the finding or sentence passed by a Court of compietent 
junsdiction on account of any error, omission itiegulanty, improper admission or rejection of evidence, 
unless in its judgment, such error omission or irregularity has in fact occasioned a failure of Justice or unless 
independently of evidence objected to and admitted there was not sufficient evidence to justify, or that if the 
rejected evidence had been received it ought to have vaned the deasioa — Per Buashyam Aiyancar, J , in 
24 U. 523 at p.S41 

IL— PROCEDURE IN HEARING AND DISPOBING OF APPEALS. 

S. Appellate Coart may snspend sentence pending appeal and release on ball — See s 426 

6 Can appellant be sent for from jail?— There is no provision of law which specifically authonrcs 
® Sessions Judge to cause an appellant uiuler a sentence of impnsonment to be brought before a Sessions Court 
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at the heanngofaa appeal, R&tanlal 23; but Note 5 to 5,421 Quesre Is a prisoner, unable toretam counsel, 
entitled as a matter ol right to be brought before the Appellate Court, so that he may argue his own appeal ? 
In England, under s. 1 1 o( the Cnminal Appeal Act, 1907, an appellant Is entitled to be present if he desires it 

7. Disposal of appeal la the absence of appellant or for dcfanlt —See Note 4 at p 997 and Note lo 
at p 999 

8. Appellate Court may hear pleader In anpport of prcseention especially when the t>abllc Prosecntor 
does not appear.— This section docs not prevent m Appellate Court from hearing a pleader pnvately 
instructed to support the prosecution , and when the Public Prosecutor does not appear on behalf of Govern- 
ment, It would generally be discreet on the part ol the Appellate Court to do so, Weir 11, 476. 

9. C 1 a • s* * ‘ >f right to be 

heard m app ‘ ' Under this 

section, a pr , ^ , isslon in any 

particular 'case, 29 P. R 1888. In 9 C. W. M. 60, where the prosecutor's trade-mark had been infnnged, 
permission was granted 

10. Right of appellant's coonsel to reply to argaments of the Fablle Prosecntor.— Where the 


Set also AU. Cr, B. P. 699 of 1909 2 1 F. R. 19 17 (Cr ) 

11. No difference in procedure In appeals from acquUtals and convictions Appellant muit begin — 
The Code makes no distinalon as to the procedure to be adopted or as to the principles upon which both 
classes of appeals are to be deaded, Weir If, 463 , IT C 493 ; 33 H. 1038, 20 A. 459. When the Government 
appeals and asks for a conMction it is for it to begin and satisfy the Court that there is a case to call upon the 
pnsoner for answer, 20 W. R. 33. 

12. Appellate Cout mast send for and psrese the record— If a Criminal Appeal is not dismissed 
summanly under s. 421 us disposal is governed by this section The Appellate Court must necessarily follow 
one or more of the courses herein protided It has no power remaining to dispose of the appeal independently 
of this seaion , and though the Court must hear either pany, if he appears, the non appearance of both the 
parties does not relieve the Court of the imperative duty of sending for the record, perusing it and giving 
judgment in accordance with law, 9 N. L. R. 76 «&> 9 Cr I> 3. 653 See also 13 A 1T1(F.B.). A decision based 
upon the perusal ol the judgment only, there being noihmg to show that the Judge perused the record, is not 
legal and the appeal must be re-heard 14 Cr L.il. ]S3(C) Where the record of the Sessions rrjaJ had been 
lost, the High Court on appeal, ordered a new trial 13S9 A W. N 83 , 1835 A W, N. 117. See however, 33 M. 493. 
See also 14 C. W. H. 192 Under s 423 the Appellate Court is bound to go through the record of the tnal 
Court and to dispose of the appeal on the merits and cannot dismiss the same merely for default in appearance 
of tlie appellant or his pleader SO C. 972 as 37 0 W. N 947. 

13. Appellate Coart may take additional evidence —See s 42S 

14. la disposing of appeal under this eection. Appellate Coart mast write jndgment.— Notes 15 
and 18 to s. 421 , s 424 and Notes thereunder and Notes 29—33 to s. 367 

15. Withdrawal of an appeaL— A petition of appeal merely presented for admission might be 
withdrawn, 5 C. L. R. 372, though ii has been doubted, whether it could be withdrawn, after the Appellate Court 
has perused the evidence, 6 C. L R. 437. ,SV^ Note 83 and s 3ts(6) as to composition of cases after conviction 
and during the pendency of an appeaL See also s. 494 

16. After dismissal of appeal, no power to redaee Bentenee— The accused was convicted under 
S.S25, 1 P C, and sentenced to four months* ngorous impnsoament and a fine of Rs 80 or m default further 
ngorous impnsonment for two montlia On appeal, the District Magistrate rejected the appeal under s 422, 
but reduced the sentence of imprisonment m default of payment of fine to one month. Held, that the Appellate 
Court cannot, after rejecting the appeal under s. 421, dimmish the sentence but should have rejjorted the case 
to the High Court or have heard the appeal as directed Iqr this section, Ratanlal SOL See s. 430 

17. Copy of Jttdgmentla appetl, to be sent to Lower Coarts.— The Judgeor Magistrate deciding an 
appeal shall transmit a cop) of his judgment to the Magtstrale whose decision was appealed against, or his 
successor in office .— H CO- Ctr, p. 43. 
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18 Stiles as to cxesatios of o^de^i Qf CoarU flf Appeal, Sefereaee or SevUIoa '-\Vlien a s^otence on 
a pnsoner is res-ersed of modified on appeil bj a Coun other than the High Court, a fre5h warrant will he 
issued bj the Appellate Court to the officer in charge o! the pil, and its order Mill b«* communicated to die 
Lower Court for record. Protide I diat v,hen Uie Appellate Court order the ns-lnil or commmaHor tnal of a 
pnsoner under this section, it sliall communicate ib; order to the Court whose decision has l>eeii re'ersedand 
that Court shall thereupon make such orders asare oonformtb’e to the judgment or ord rofthe Appellate 
Court. In alt ca.ses in which a sentence or order is modified or retersed, whether in appeal or reiision, a 
separate warrant should be issueil as regards each prisoner whose «cntence has l«en so tnCKlified orreversevl— 
F(nn H C Cr Ci^ , para 81 

III— QEHEBAL POWERS AND DOTIES OF APPELLATE COURT. 

19 Jttdgs personally Interested Is proseesUon shenld not hear the appeal.-~Tlie wonU ‘try an) case ’ 
ms 556 are wide enough to include the hearing of ftn appeal. 23 C. 41; (!S99) A- W N.Ti. \\ here, therefore, a 
Magistrate in his executiie capaaty after personall> satisfying himself that a person is guilty direaedaprose- 
omon he ought not to hear the appeal, 9 K. L R.8lt-14Cr I. J.333 Note M at p. OS 2 , 

30 Appellate Cnnrt has oo power to remand eatedlrestlag trial Oart topaispropersenteste.— 
Where the District Magistrate comteted the peuuoncr under ss. 411, sso and 420 I P. C., md sentence him 
to SIT months impnsonm-ni and a fine of Rs lOO under s. 411, 1 P c , no separate sentences being passed 
under the other sections and the Sessions Judge on appeal, set aside the convictions under ss. Ill and 420 and 
also the sentence under s. Ill vnd remanded the case to the District Migwrate ' for passing such sentence, f( 
any, as he may consider fit under a. 330. 1. P C' HetJ. setting asuk the order oi the Sessions Judge and the 
sentences passed by the District Magistrate, that the Sessions judge; bad no power to remand a case for the 
Lower Court to pass a proper sentence He was directed to dispoic of the api’cM by himseh passing a proper 
sentence, 11 C. W. K, 254. 

31 Appellate Court caeaet send ease back (or proper Jedgasat to be wrltten.-'An Appellate Court 
cannot, where the ;udgment of rhr Court below »* defectn c send the case back to Ihe Magistrate to re^hear the 
parties and wnte out a proper judgment It is the duty of the Judge on nppeal to go into the w hole (acts fully 
and dispose ot the case, Si C 1059 WHiere the record la such that the Aj'pellate Court cannot form its own 
opinion on the evidence the conviction cannot be maintained 4 L. B R, 349 s«9 Cr. L. ^ 23, 

22. Appellate Court cannot set aside cooTictioa merely because locality of offence was sot wlUiIa 
jorlsdletion of trying Court.— Appellate Court ought not to set aside a conviaion because the offence had 
l»een corammed bey ond the local limits of the Magistrvte s junsdictiou The Appellate Coun ought not to 
overlook the provisions of s S3l, 33 C.786, and are Note 7los. 4W 

23. Appellate Cooit cannot make reference to High Coert—lt 13 dearly the iQieniiOQ of the law that 

,« -*» » — .» w .L It , r-., _ Sec. 423 does not 

■ ' sing m the appeal, 

* ■ pending before the 

Judge himselL 5re Note 6 to s 43S t\ here a Sessions Judge sitting On appeal is of opinion that the accused 
should be acquitted, he ought not to refer the case to the High Court. It i-. his duty to allow the appeal and 
aocjmt the accused, 13 A- L. J. 477 16 Cr. L. 3. 433. 

24. Can Appellate Coott consider point not taken In groands of appeal?— In a tnal fev- in 

which the pnsoner was acquitted, the H igh Court, on appeal by Gov emment, Ae/J that the accused might hav e 
been convicted for attempt and abetment of the offence and ordered a re-inak although In the petiUonof 
appeal this objection had not been taken, for, tt was ArW that the accused had not been unfairly prejudiced and 
had not asked for time on the ground of surpti'e, S3 B. H. C. E. L sre S9 B. 51 at p. 63 ; 63 P- L. E. 1911 


conviCT that person of an offence entirely different ttOm that diarged against him and not even suggested in the 
rtouikLoi apjvtaVfia B. Sl/j//o»<tf), 63 P. b, R. 1911=. 13 Cr L. J.73. The Ronibay High Court has, however, 
altowed a new ohjecuon tobeuken in appeal, holdup that the accused had not been unfairly prejudiced on 
the ground oi surpnse 11 B H. C IL 1. 
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25. AppelUfe Coart ahoold not refer to eTidence not forming part of record —An At>pellate Court 
will be m error if u refers to documents and evidence which did not form part of the record of the proceedings 
before the Magistrate, 6 C. L.J. 251 a 6 Cr. L. J 3S7;8H L. T.81 o 11 Cr. L. J. 221. The Appellate Court may 
taVe fresh evndence under s. <24 after recording its reasons 

28. Appellate Coart may make local inspectloiu— Where an inspection ot ihe scene of the crime 

15 matenal either to the case for the prosecution or that of the defence, it is desirable that the Appellate Court 
should also inspect the spot, 16 P. W. R. 1911 « 13 Cr. L. J. 412. He should place on record anj information 
which he ma> receive during such inspection if he intends to retj on the same. Ste 1898 A W N, 73. 

27. In case of Joint appeals, Appellate Court mnstdevote Jadlclal attention to case of each accused 
—The judgment of an Appellate Court, dealing with the case of several accused who were convicted in a 
joint trial, must show on the face of it that the case of each accused has been taken into consideration and 
should state reasons, as far as may be necessary, to show that the Appellate Court has dev oted judicial attention 
to the case of each accused. An appellate judgment should be quite independent and stand by itself It ought 
not to be read in conneclion with or as supplementary to the judgment of the Court of I irsi fnstance, 
35 C. 135, 16 Cr. L. J. 498 (U ) It has been a practice with all tlie High Courts to set aside a conviction where 
there are in the judgment whether Onginal or Appellate, no suflicient malenaK to support it The first duty 
of a Court of appeal is to find whether the conviction had by the Lower Court against each of the accused 
person IS sustainable. A general agreement with the Lower Court cannot be sufficient to uphold the con 
viction of each particular individual as eacli ol them IS entitled to a finding on the fict that he did or did not 
take part m the alleged offence and u hen there is no such finding the appeal must be re-heard, 12 Cr. L. J. 43 
(C.V Especiall> in cases of noting the evidence against eadi accused must be discussed, 2 Mad L. W. 958 ss 

16 Cr. L.J.7S8 

ly.-^WHAT ARE SUFFICIENT GROUNDS FOR INTERFERENCE. 

29. That Jadgment was obtained by fraad or eoncealroeat of material fact Ii a groasd of appeal 
An appeal from a conviction could be entenatned if based on the concealment of a material fact from the Court 
which conducts the trial Lquall) so an appeal from acquittal may be entertained where the acquittal was 
obtained by the fraud of the accused, eg , by preventing the complainant from auendiiig the Court m a 
summonsose, 38 H. 1023. See also 1691 A W. N. 120 and Note 36 

29. Fsllare of appellant's coansel to refer to evidence does not relieve Jadge othu datiM.— Because 
no reference was made to the defence evidence by the counsel who appeared for the appellant and the defence 
evidence was practicall) ignored the Apjiellaie Court did not think it necessary to consider and deal with tin. 
evidence adduced by the defence Held that it was the duty of the Appellate Court to look into that evidence 
and after dealing with it come to a decision The appeal was directed to be re-heard 49 C. 376. 

A —APPEALS AGAINST CUNVICTIONb. 

39. Rale In trying criminal appeal la to consider whether convictioa Is right.— A convicted person 
when appealing is not in the same position before the Appellate Court as he is before the Court trying him, he 
must satisfy the Appellate Court that there is suffiaeiit ground for interfering with the order of conviction, 

5 A. 388. But this view ha, not been followed No doubt an Appellate Court is bound to presume the decision 
of the Court of original jurisdiction to be correct until the contrary is shown and it is equally beyond all doubt 
that an Appellate Court is bound to give every reasonable weight to the conclusion which the Original Court 
has arrived at upon a question depending upon evidence. Bui the Appellate Court is also bound preasety in 
the same way as the Court of First Instance to test the evidence extnnsically as well as intrinsically The 
Appellate Court is bound to inquire as thoroughly as the Coun of First Instance whether the probabilities 
arising from all the surrounding circumstances ot the case are such as to justify a reasonable mind in coming to 
the conclusion that the evidence is worthy of credit, 17 W. R.59; 18 C. W. V, 1215^3 1 $ Cr L. J. 686 

(i) Is the appellant bound to saUsfy Court as tneitnl appeal lAai Inal /udge was wrong f—Tht: sound rule 
to apply in trying a cnmmal appeal where questions of facts are in issue, is to consider whether the conviction is 
right, and in this respea a criminal appeal differs from a civil one. In the latter case the Coun must be con- 
vinced before reversing a finding of fact by a Lower Court that the finding is wrong /VrU hite, J ,ii C. L.R.2. 

If the Judge of the Appellate Court has any doubt that the conviction is a right one, whatever the Onginal 
Court has done, the Judge of the Appellate Court sboold disdiarge the accused. In this respect the duty of the 
Appellate ^ourt in cnmmal cases is not similar Ip that in qv|l cases. In the biter ca«c the Covn must be 
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satisfied before setting aside an order of the Lofter 0>urt that the order is wrong, 23 C. 3I7j If the cadence 
which came before him, whateaer its shape, was not sufBaent to reasonably satisfy him, that Uie prisoners had 
been rightly convicted he ought to have acciuitted them, 20 W. R. 13«»ll B L.R.S3. 

(it) AppellcUe Court ihould (onstder fuctt of cast tndependenlly and give benefit of doubt ta prisoner ~ 
It is the duty of a Court of Appeal to exercise an independent judgment In revaewing the evidence, 1890 A. W. 
H. 143. It is the duty of an Appellate Court in every case to examine the evidence for itself and to give an 
accused person the benefit of a reasonable doubt which it may enlertain after sudi examination. Doubtless, 
it ought not lighilj to disturb the conclusions of the Court of First Instance, and should give due weight to the 
fact that the witnesses received credit from the Court of which their evidence was given, but in every case, it is 
the duty of an Appellate Court to arrive at xu independent opimoit It is improper for an Appellate Court to 
record in us judgment grave imputations on the motives of an ofllcer whose dcasion is under appeal, when 
such imputations on the motives oi an officer wliose decision i-« under appeal, when such imputations have no 
oUier foundation tlian suspicion, Weir 11, 533. Though in criminal cases an Appclbte Court should be 
guided in its estimation ot the evidence ol a witness by the remarks recorded b> the first Court under s. 463, 
as, to the demeanour ol that witness, such Appellate Court i» bound independent!) to consider the facts of 
the cave, and the prisoner is einuled to the benefit of rcasomblc doubt in the Appellate, no less than in 
the first Court Where therefore, the bessions Judge admitted that he was * perplexed by the difficulties and 
incongruities of the case,’ but upheld the conviction on the ground that an Appellate Court should interfere 
with the finding of the firstiCourt unless clearly convinced tliat il was erroneous, held, that the judgment of the 
Sessions Judge must be set aside and the appeal heard de novo 5 P. R. J89S where 5 A. 336 vvas not 
followed, 5 P.B. 1376, Note 3 to s 424. 

81. Appellate Coort cannot decline to interfere heeante the matter is a trifle, bnt mnit proceed 
according to Jaw.-~A firsKlass ilagistrate convicted the accused under s 4$0 and sentenced him to a fine 
olone pice In appeal the Sessions Judge declined to interfere, observing that the matter was merely a tnfle 
It did not appear whether the Sessions Judge referred to the act of the accused or to the punishment as being 
merely a trifle Held that the Sessions Judge had not heard the apjieal as he was bound by law to do and 
come to a finding as to whether the conviction vvas legal or illegal therefore his order must be reversed and 
the appeal must be te-heard, RatanUl 976 

B -APPEALS AGAINST ACQUITFALS 

32. In both appetU benefit of doubt must be given to accuBed.— Only one broad rule can be laid down 

with regard to the consideration ol evidence in all cnminal cases and that is that the innocence of the accused 
person must be presumed, 20 C. W.H. 128 -=17 Or, L.J.9. In an appeal against acquittal, the benefit of doubt is 
against the appellant, whereas in appeal against comicuon the benefit is m favour of the appellant. 13 P. R. 
1909 11 Cr. L. J. 66. 

33. Is no difference to be observed la dealing with appeali from acquittal and conviction 7~ 

(t) No special rules for dealing ivilh ettdenee %n appeal from acquiUal — Only one broad rule can be 
laid down with regard to tlie consideration of evidence in all cnminal cases, and that IS that the innocence of 
the accused person must be presumed , and the burden lies upon the prosecution of completely rebutting that 
presumption. If alter the consideration of the whole evidence any doubt is fell by the Court as to the guilt of 
any accused person he is entitled to the benefit of that doubt, and the verdict must be lu his favour, of course 
due weight must be given to the decision of the Court below and the reasons advanced for that decision Apart 
from this, however, an appeal from an acquittal roust be considered In precisely the same manner as alt other 
cases are considered and it must be determined whether die evidence is such as to warrant a conviction 
of the accused 20 C. W. K 123 » 17 Cr. L J. 9. In the appeal from acquittal if the High Court thinks the Low er 
Court has taken an erroneous view of the evidence, it has no junsdiction to refuse to convict *1716 Code 
makes no distinction between an appeal from a conviction and an apjwal from an acquittal, 9 S. L. R. 17=* 

16 Cr. L. J 604, where it was held that the view taken m 17 C. 455 and 19 B. Si was the correct one There is 
nothing in the language of s 417 to limit appeals against acquittals to cases in which Courts have, owing to 
some error o! law or misappreciation of evidence, come to a wrong decision on the evidence before them. 
There is no distinction in the Code between the right ol appeal in an acquittal and the right of appeal against 
a conviction both being governed by the same rules and being subject to the same limitations 17 C. 495j 
7E»R 1906 Cr. L. 3 781,33 M 1023. There is no distinction in the Code between the right of appeal 
against an acquittal and a right of appeal against conviction In both these cases the appellant has to satisfy 
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the Court that there does exist some good nnd strong ground ipparent upon the record for interfering with the 
deliberate determination by a Judge who Ins had all the evidence before liim and has arrived at the deteimi 
nation with that great advantage m his fa\our, 2Q A. 4S9; 36 A. 163, Weir II, 462; 17 C. 435. Sound principles 
of criminal jurisprudence require tint the indications of error in the judgment of acquittal ought to be clearer 
and more palpable and the evidence more cogent and convincing in order to justify its being set aside th'in 
would be necessary m the case of conviction, 7 P. R. 1914 « 97 P. L. R 1904= 1 Cr. L. J. 781. It is immaterial 
that the Appeal Court might have arrived at a different conclusion. The indications of mistake must be 
obvious or the evidence too strong to be rejected before the Appeal Court should interfere, 12SP. L. R. 19H 
■a IS Cr. L. J. 203. See also 7 P. W. R, 1916 = 17 Cr. L. J. 97; 27 P. W. R. 1914= 125 P.L R. 1914 = 15 Cr. 
L. J. 203 and 17 Cr. L. J. 194 (Pan } 

Contra— H^gh Court will not uiually interfere unless the Ongtnal Court has grossly blundered 
through penersity or mcompelenee — Unless the judgment of the Court below was wrong and perverse or 
without jurisdiction and based on obv lous errors in procedure, the High Court should uphold the decision or 
the Magistrate though wrong, because it would be based at the most on a doubtful weighing of facts and flot 
on any irregularity or negligence or other matter going to the jurisdiction or the regularity of the trial, 18 0. W, N. 
666 = IS Cr. L. J. 161). The High Court wilt not interfere in appeal from an acquittal unless the judgment of the 
Court was clearly wrong and the judgment either perverse or based on obvious errors of procedure, 80 M. 

16 Cr. L. J. 529 (U ) It IS not because a Judge or a Magistrate has taken a view of a case in which that of 
Government does not coincide, and has acquitted the accused persons, tliat an appeal from his decision 
must necessanly prevail, or that this Court should be called upon to disturb the ordinary course of justice by 
putting m force the arbitrary jxiwers conferred on it by this sectioa The doing so should be limited to 
those instances in which the Lower Court has so obstinately blundered and gone wrong as to produce a result 
mischievous at once to the administration of justice and the interest of the public, 4 A. 143, followed in 9 A. 928 
(F.B ) 1832 A. V. N. 64 and 16 A. 212, where it was held that when ihe judgment appealed from is based upon 
the facts and the conclusions of the Court are such as may be reasonably arrived at upon the facts found, an 
appeal on behall oi Government should not be entertained. See also 16 C. 310 ; 11 P. R. 1903 and 14 P, L. R« 
1909 = 11 Cp. L. j. 63 and 26 F. W. R. 1913 = 14 Cr. L. J. 825. The Ruling m 4 A. 143 was dissented from by the 
Chief Court of Punjab They said “Seaton 4t7 appeals to us to place the Local Government in no better or 
worse position mappealingfrom an acquittal than a comtaed person m appealing from a conviction, and, it 
appears to us, legislating rather than interpreting the law, to weight a Government appeal with the necessity oj 
show-ing that the Court below, ‘obstinately’ blundered or ‘has so gone wrong as to produce result mischievous 
at once to the administration of justice and the interests of the public, unless every illegal acquittal be held to 
fulfil the latter description, while the former requirement would make the provisions of this section a dead letter 
in almost every conceivable case,’ 29 P. R. 1885. (5<r^, however,? P. R. 1904 ) Technically speaking, no doubt, 
the learned Judges are nght, but appeal against an acquittal is an extraordinary remedy not recognized by any 
avihred country, introduced in this country for the first time by the Code of 1872 {see 14 W. R. 29) like many 
others of similar kind, viz , enhancement of punishment (by Court of appeal now partially abolished), differential 
treatment of European Bntish subjects from the rest of Ihe population, the rule for calling out and employing 
the wwUtaty wv av4 ol the c.«v\ p<y«w, etc. \Ste Dt Wmivar# Sidkes remarks in the Note at the head ol 
Chapter IX.) 

* («■) In an appeal from an acquittal the High Court is a Court of Appeal on matters of fact as well as 

5 of law and must deade questions of faa from the whole of the evidence on record, 9 C.L J. 378 = 10 Cr.L.J.499> 

\ 

84. High Court wOl not Interfere with order of acqalttal nnless case b of latBclent conseqaence.— 
Notes 4 to 12 to s. 417 The powers conferred by cL (1) («) of this seaion are exceptional and the High Court 
will not exerase its discretion by setting aside an order of acquittal unless it be satisfied that the case is of 
suffiaent consequence The accused were charged under s 24 of Ihe Sea Customs Act VI of 1863, and convirted 
upon appeal the Sessions Judge quashed the convicUoa on the ground that the offence of importation of salt 
. did not fall under that seaion, but under s. 194 On appeal by Government the High Court said that m 
stnaness of law, the Sessions Judge was nght in saying that the offence was not made out, still they were 
inclined to think that, instead of acquitting the prisoners, he (the Judge) might properly have come to the 
conclusion that they had not really been prejudiced in their defence, and hav e allow ed the conv laion to stand 
for the offence of which they were mamfestly guilty On such a matter of discretion it would be a strong thing 
to reestablish the conviaion even if sodoing would be legal, 7 M. H.C. R, SS9. In a simitar case, the Bombay 
High Court ordered re-tnal, 12 B. H. C. R, L 
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■ff.— APPEALS TO HIGH COURT FROM ACQDITTALS-SUB-BEC. (i) (a). 

35. Power of High Court to direct farther Isqairy. — High Court can direct Presidency Magistrates to 
make further inquiry in cases of icqmltil, 7 C. W. H. S21 and in cases of disdnrge, 38 C. 994. Direction aS to 
further inquiry can be made 1)> tlie High Court under this section, only in the case of an appeal from an order 
of acquittal but not in the case of an onhr ol dismissal or discharge, 27 C. 126 dmenling from 25 C.748. Stt 
Note 44 under Heading Vf to s 430 

36. Where acquittal order rcsalted from frand,re*trlal li proper.— Where a Court ul Session had been 
decened, eg^ by altention in a document, and fraudulently led to pronounce an order of acquittal, the 
High Court reiersed such order ind directed a new tml — M H C Pro, IKlh Apr%i I8S3; whereon an 
erroneous view of the Isw, the Sessions Judge on appeal acquitted the accused, the High Court, on the appeal 
to Government, set aside this order, and as thi, appeal had not lieen heard on the nienls, ordered the re-heanng 
of the appeal by the Sessions Judge 24 W. R. 41. See Note 28 

37. Powers of High Court In appeals against acqolttat in Jury trial limited to points of law.— 5V^s.4l8 

and Notes thereto The appeal in such casts willlie limited to a point of law, 10 C. 1029. But where a real 
misdirection as to a mstenal pin of the charge is established, it was held the High Court w-as bound to consider 
the evidence in the case m order to determine if ihe misdirection has tn fact occasioned a lailure of justice 
[s 537 (dfl and if the verdict is oTTuneous [sub sec it may tlien convict or acquit the .iccused according to the 
view It takes of the evidence, or nn) if it thinks ht. order a re-lrial [sul>scc 3 W. R. 80 (F.B.)s3B. L.R. 

Sap. Yol.4S9. The High Court is not iwjund in all cases to order a re tnal, except where it thmksthat a different 
verdict is possible on any new of Uie eiidence, 26 M J, where 21 C. 328 .and 055 and 23 0.230 are eomfuenledon 
and L. R. 1894, A. C 57 disltf/gutshed and 14 B 113 approved In a case of misdirection the High Court can 
consider the evidence .ind if aflersodoing.it forms the opinion that the evidence cannot many proper view of 
the case, support a conviction it will not alter or reverse the acquittal The introduction of the words " MtfaeV' 
in s S37 (rf), IS to emphasize the duty of the Court to go into the merits, before iiitcrfenng in consequence of a 
misdirectioa— /Vr BE^sos J m 26 M. 1. 

33. Powers of High Coart In other trials —The High Court in .appeals under s. 417 is a Court of Appeal 
on the facts as well as law and it is the duty of the High Court to consider whether as a matter of fact there is 
or IS not sufhcient ev idence on the record, 9 C. L J. 376 a. lO Cr. L. J. <99. 

39. Reverse or alter.— ‘ AVt'rrje * means to set aside, to waie null To 'alter' means to substitute 
a finding of ' guilty lor not gutUy ’ or vice-versa— Per Besson, J , m 26 M. 1 at p 19. 

40. Procednre where original trial Illegal.— On an appeal under S 417 frtm the order of acquittal of 
the Sessions Judge, passed an appeal from a convicuon by a Magistrate, the High Court held that the original 
trial was illegil as it contravened the provisions of s. 233 Per B.\TTV, J ■ though it was open to the High Court 
under sub-sec ( 1 ) (o) to reverse the order of acquittal and to order that the .-iccused be re-tned, such an order 
was not necessary or possible in the present case There had been no legral trial and therefore there had been 
no legal acquittal and hence no v alid appeal irom an acquittal The H igh Court had therefore no acquittal to 
reveTse, and the question whelber, the accused should be tried legally, vias a question not for judicial deasion, 
but for the Government ’ 29 B. 449 at p 467. 

Yl.— APPEALS FROM CONYICTIONB. 

(A) RE-TRIALS— SUB-SEC (I) {b) (1) 

41. Power to aUow objections, not distinctly raised In the grounds of appeal.— Arz Note 24 

42. Appellate Court bound to see what possible object could be served by fresh trial. — Where all the 
evidence, on which a conviction for any offence could be sustained had been put before the Court of First 
Instance, the Appellate Court should before quishiug a conviction and directing a new tnal, come to a certain 
conclusion as to the offence which the accused is shown by theevidence to have committed, and should con- 
sider whether, if the evidence showed that the accused should have been convicted of another offence than that 
charged, he would be prejudiced by amending tbe conviction Belore ordering a re-tna\, the Appellate Court is 
bound to see what possible object could be served by a fresh tnal, Weir 11, 480. Where a rule ntn was issued 
to show cause wliy the conviction should not be set aside and a re-tnal ordered, and it appeared that the 
accused had already suffered the whole imprisonment, less one day, the Court in setting aside the conviction 
(lid not direct a re-tnal, 3 & W. N 332, 
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43. Re-trtal ihonld oot be ordered when there Is no trregnlaritp or defeet—Where the evidence 
recorded b> the Magistrate was as lull as the law required it to be, and where there was no irregularity of pro- 
cedure or defect in the Inquiry which made it necessary that the case should be re-tned, the Sessions Judge had 
no authont) to order the re trial of the accused on appeal He should have considered, on the evidence given 
before the Magistrate, whether the conviction should be sustained, or w hether it ought to be altered, or whether 
the accused was entitled to an acquittal, Ratanlal S30- 

44. Re-trl&l ihonld not be ordered to eoablo prosecution to fill up g&pi In the evidence.— A re-tnal 
should not be ordered where the charges fail not because they were deficient in form, but because the evidence 
adduced is not enough to support thv diarges, 17 C, W.N. 479 = 14 Cr. L. J, 219 ( 23 M. L J. 379. A re trial should 
not be ordered where the eiidence is untrustworthy and discrepant, 20 P. W. R. 1909 ss 11 Cr. L J. 131. A re-tnal 
should not be ordered for the sole object of enabling the prosecution to reconcile discrepancies and fill up defi 
aency in their evidence pointed out bj the appellant, 3 Bar. L. T. 9 = H Cr. L. J. 6St A retrial should not be 
ordered where the prosecution ofusowii negligence failed to produce evidence which it was bound to Per 
SUNDARA Aivar. J , ill 56 M. 457. Rut il the prosecution wasreadj to adduce evidence, eg , the publication of 
a libel and the Magistrate intervened and held that it vvas unnecessary as it had already been proved by the 
production of the newspaper, held that the case was one m which a re trial may properly be ordered, 36 M. 437. 
,\.n Appellate Court should not order a te trial on the sole ground that some additional witnesses ought to have 
been examined for the probecution, especially when the prosecution was conducted by a pleader and it was not 
shown that he had exercised an improper discreiion in not calling the witnesses, 31 C. 710. See 33 M. 1023, where 
It was held that an acquittal may be set aside on appeal when it lias been obtained by fraud or trick of the 
accused .SV^ also 17 Cr. L. J. 193 (M.) 

45. Proper order when M&iistrate has refased to take defence evidence.— Where the Magistrate had 
refused to take the defence for the accused, the proper order for the Sessions Judge to pass in appeal under this 
bection IS to set aside the conviction and sentence passed on the accused and direct the Magistrate to 
re-commence the proceedings against the accused from the stage when his evidence was refused 28 P.B.1884. 
An Apppellate Court should not set aside a conviction on the ground that all the witnesses cited for the defence 
were not examined The proper course m such a case is to have the evidence taken of the other witnesses 
before disposing of the appeal, Weir II, 431 ; 16 A.X. J.375. 

46. When re-trial may be ordered.— tnay be ordered when Inal was illegal, irregular or 
defective Powernot confined to cases where Inal was held by Court having no junsdictton —A re-trlal maybe 
ordered where the trial is held to be illegal on the ground of misjoinder of charges A re trial w ould also be 
proper where evidence has been improperly rejected or where the accused was rightly acquitted of one oflence, 
the Appellate Court comes to thecondusion that he ought to have been tried lor another ^ppclKtv Court should 
come to the conclusion that the trial was not properly held for one reason or other 36 M. 457. In 27 C. 172, it was 
held, that the power of an Appellate Court to order a new tnal couierred on it by sub-sec. (i), cl (i) is not 
confined to the case where the conviaion and sentence is set aside lor want of jurisdiction ui the Court that 
tried the case A re-trial may properly be ordeied where the original trial is void for want ot jurisdiction or 
for misjoinder, or where the enquiry has been obviously superfiaal and material witnesses have not been 
examined, 3 Bur. L.T. 9 = 11 Cr L.J.6S4. But it is not in every case of error, that the High Court will direct 
a re-triak In 7 W. R. 3, where the appellants had been wrongly convicted, as abettors, instead of as frincifials 
the High Court declined to interfere So, too, in 3 B. H. C. X.43, where the accused was wronglj convicted of 
cheating by persomlion, when he should have been convicted of giving false information 

(0 When charge is defeetiie and has misled aeeused from the general i>ower conferred by 
cL (6) of this section, a Session Judge is empowered by s. 232 to direct a re iria! to be liad upon a charge, 
framed m whatever manner he thinks fit, on the ground that the accused has been misled in his defence by the 
absence of a charge or a defect in the charge. Thus, where certain owners of land were convicted under 
s 154 ors. 155,1 P C, for acts or omissions on thepart of their agents and the charges framed by ihc Magistrate 
against them, referred only to the knowledge and belief and acts and omissions of the accused themselves, the 
Sessions Judge on appeal held that by reason of the omission to insert the words “or their agents or managers” 
in the charge, the accused had been senously prejudiced in their defence and directed a re trial upon charges as 
amended. It was contended that the words "order him to he redned by a Court of competent jumdulion" in 
cL (1) (6) were borrowed from s. 2S4 of the 1872 Code and thej indicated that the Appellate Court had no power 
to order a re-tnal except in cases where the previous total was held by a Court having no jurisdiction. Butil 
p-as deqd?d that the power to order r?-tnal was uotsoliroited,! C. W.K.50I, /allows 13 A. 205, 23C.979 
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27 C. 172 and 23 C. 104 In the last quoted ruling. Prinsep and Handled , JJ , doubled whether an Appellate 
Court had, apart from s 232 a general power under this section to order a retrial 

(«) U’here Inal bad for mtsjoindtr of partus — An Appellate Court in discharging the accused on 
the ground of misjoinder of p irties, has power to add to that order a direction that tlie accused should be 
re-tned. The Court is not bound to remain silent and leate furtlier proceedings to the disaetion of the Magts 
trate A fresh trial can be had because the accused have not been acquitted When the ealdence before the 
Appellate Court is mixed up, it is not bound to see wliether there was evidence on which a re trial could 
properly tale place, 23 C 104 ; 9 N. L. R. 42 » 14 Cp. L. J. 230. 

(iij) ll'here proceedings haze be*n irregular and the irregularity has prejudiced the accused.— 
S and four others w ere prosecuted for an oflence under the Indian Forest Act All but S admitted their guilt, 
but were nesertheless kept as accused person:>dunng the iml, their statements being used against 5" All were 
comicted and 5" appealed The Appellate Court being of opinion ii/jj) that S must have been seriously 
prejudiced by the irregular procedure followed in that the otlicr accused, who pleaded guilty, were kept m the 
dock instead of being examined as witnesses, when .S would have had an opportunity of cross-examining them, 
set aside the conviction and directed that .y should be re-tned Against this onler .J applied in revision, 
alleging that in the circumstances he should have been discharged, that the order of the Appellate 

Court was proper one Ratanlal 933 A secondelass Magistrate having junsdiction convicted the accused 
upon evidence which was not given in their presence and the Sub-I)ivisionaI Magis trite on app>eal, ordered that 
the accused should be re-tned and the Distnet Magntrate, doubling whether the Sub-Divisional Magistrate had 
power under this section to pass such an order, refened the case to the High Court Held, that the order of the 
Appellate Court w as perfectly legal Weir 11,431 ; 23 C. 63. WhenaSessionsCourtconsiderthatthe proceedings 

have been irregular and the irregulantj has prejudiced the accused, he is competent to order a re-tnal of the 
accused without referring the case to the High Court, 1833 A. W. N. 99 

(is) Is order for retrial proper uhere convtctionisfortninor offence by competent Magtslrale T— 

I"*' - • ““ '• ding and sentence and order re*tnal of 

Appellate Court that the convicting 
’ not competent to punish the accused 

adequately. 18 P. R, 1893 Quare Why not report the case then to the High Court for enhaoMmem of 
sentence ? Compare 15 A. 205 , 16 B 530 , 23 C. 350 j 17 C. P. L. R. 97. Again where the accused had been 
convicted of a minor offence and appeals from the conviction, the Sessions Judge can “iciing under d.(t)(o) 
of this section set aside the conviction, and order a re-tnat for the graver offence, even though the prosewlion, 
at the previous trial, had adduced all the avaibble evidence, II C. W. H 100 Where, however, a second-class 
Magistrate convicted the accused under s 182 I P C, though he found that the fans constituted also an 
offence unders 211,1 P C, which was tnable byafirsl-dass Magistrate and on appeal, the Sub-Divisional 
Magistrate, though he considered the accused guilty under s 182 I P C, acquitted him on the ground 
that he should hive been tried by a first class Magistrate for the graver offence under s. 211, 1 P C. Held, 
that the procedure of the Sub-Divisiona! Magistrate acquitting the accused was wrong. Weir 11,431 This 
ruling was followed in 2 H. L T. R 493, where it was laid down that Ihe conviction for the minor offence is not 
to be set aside, especially where the interests of public justice may not require a fresh tnal for the graver offence. 

47. Is U necessary to order re-trlal where original trial void for want of jurisdiction?— \\ here a 
Magistrate tried and convicted an accused for an offence tnable exclusively by a Court of Session and on 
appeal, the conviction was set aside and the accused discharged. that the Appellate Court could not 

order a as the proceedings of the Magistrate were void and could not m any sense be regarded as a 

tnal There was nothing to prevent fresh proceedings being taken, 29 C 412, 12C.W.H 248. Whereon 

’laionto hold the trial, 

. id for inferring that the 

•• without such order, to 

hold an inquiry and commit, 29 0. 412. 

43 Order of re*trial may be made luhsequeut to ansalliog conviction. — WTien a Sessions Judge on 
appeal annuls the conviction of a Magistrate for wrant of junsdiction and omits to order a re-tnal at the time 
under cL (1) (5) o! this section, he is not precluded by s. 369 from passing such an order subsequently, 3 U. 49 ; 

23 c. 350 

43-A. Reversal of conviction by the Appellate Court on a preliminary gtound It not au acquittal, the 
question of re-trial may be left to the Crown— The reversal of the conviction and sentence by the Appellate 
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Court on the ground of non-complnncc w ith the provisions of s 360, leaving the question of re trial to the District 
Magistrate is not an order of acquittal of the accused. The order of the Appellate Court leaving the question of 
re-tnal to tlie discretion of the Cmw n authorities is legal, and the District Magistrate has power to direct the 
same. S3 C. 193. 

49. Jury trials.— Power of High Coart— Notes 37 and 101 and s. 417 

so. Appellate Coart can order re'trlal by partlealar Bnbordlnate Conrt— When an Appellate Court 
reverses a conviction and sentence under this section, it can order re-trial of the appellant by a competent 
Subordinate Court, and there Is nothing in the section which prevents the specification by the Appellate Court 
of apariicular Subordinate Court, Ratanlat 367. 

61. Is Appellate Conrt Itself competent to re*try or mast re>trlal be by Babordlnate Court? — An 
•Appellate Court cannot, while reversing the conviction recorded against and the sentence passed upon the 
accused by Subordinate Magistrate, direct that the case should be tried by itself Such a direction is plainly 
illegal and the re-tnal under this section, if ordered, must be by a Court of competent jurisdiction subordinate to 
the Appellate Court, Ratanlal 982. See 4 C W. K. 576, where Maclean, C J , expressed a doubt whether the 
High Court could itself re-trj But m 30 M. 223, it was Weir II, 431, that where a conviaion by 

a second class Magistrate is. appealed against, the Appellate Magistrate may himself proceed to try the offender, 
although the offence is one within the ordinary jurisdiction of the Subordinate ^lagistrate, the Appellate 
Magistrate need not necessanlj refer it to another competent Magistrate The words "order hxm to be tried 
by a Court subordiKote to suek Appellate Court" are not words of limitation and do not exclude the 

Appellate Court from itself trying the offender. If the offence is one within the ordinary jurtsdirtion of the 
Appellate Magistrate , but if the Appellate Court happens to be the Court of Session except in cases in whicfi 
it IS expressly empowered to take cognizance of an offence as a Court of Original jurisdiction, it has no power 
Itself to hold the retrial, unless a valid commitment has been made by a Magistrate duly empowered in that 
behalf, 1907 A. W. H. 178 s 6 Ce. L S. 7, where 22 G. 30 \i referred to and see s. 193 

83 High Coark may dlreet re^hearlng ef appeal by Lower Appellate Ceart— Note 12 to s 424 
In 43 P. W. R. 1913 s7 P. L. R. I9t3 » 13 Cr. L i. 737 following 13 B. 68$, it was held that the High Court 
has power under this section to order re trial of an apiieni by a Sessions Court Where a Sessions Judge, as an 
Appellate Court reversed a conviction erroneously on a technical point and acquitted the accused, the High 
Court set aside his order, on appeal by Government, and directed the Sessions Court to hear the appeal on the 
ments, 24 W. R. 41 

93. Re'trUl may be directed on fresh charge framed on recorded evidence.— When an Appellate 
Court orders under sub-sec. (1) (6) that a convicted person be re tried, it may, in a suitable case, direct at the 
same time that the new proceedings should commence with the framing of a proper charge on the evidence 
already on record, 9 N. L R. 42 = 14 Cr. L. J. 230 , 2$ C. 863 explained 

84. Where no express limitation stated, order of re>trlsl applies to all charges framed by Original 
Court— Where an accused person is charged with and tned for vanous offences arising out of a single act or 
senes of acts, it being doubtfulwhich of those offences the act or acts constitute and where he has been acquitted 
by the verdict of a jury of some or such offences and convicted of others and appeals against such conviction, 
and where the Appellate Court reverses the verdict of the jury and orders a re-tnal without any express limitation 
as to the diarges upon which such tnal is to be held, sudi re tnal must be taken to be upon all the charges 
as originally framed, and the acquittal by the jury on the previous tnal upon some of such charges is no bar to 
the accused being tned on them again, as, having regard to the provisions of this section, s. 403 m that respect 
cannot apply to such cases, 22 C 377. When a conviction is set aside and a re-tnal is ordered the whole case 
IS re-opened and the accused must be tried again on all the charges originally framed 13 Cr. L. J. 497 (C.) The 
High Court has no junsdiction in ordering a re-tnal to uphold the convimon under one sentence and to order 
him to be re tried under another, 16 C. W. N. 909 = tS Cr. L. J.715. 

59 Evidence cannot be restricted wbes re^trlal ordered.— W here an Appellate Court passes an order 
of remand under this section it cannot restnet the evidence to be taken to that mentioned in its order, but, it 
should refer the case to be re-tned in view of ibe instructions contained in its order In such a case it is open 
to the accused person to adduce such additional evidence as be may desire, 3 C. L. J. 303 = 3 Cr. L. J. 304. 

B— COMMITTAL FOR TRIAU— SUB-SEC. (1) (^) (I) 

86. Where Appelltte Conrt erdtri eemmltta), no preliminary Uqnlry needed.— M here a Sessions 
Judge on appeal acung under sutrsec (I) (6) annulled eoninttion and directed the commUtal of the accused, it 
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was held that there xvas no need of preliminary liHjuiry hy the committing Magistrate before aimmitnient, 
Wefp n. 479. UTiere a Magistrate tries a case nhirfi isexclustsei> triable b) the Court of Session and convicts 
and sentences the accused and such conviction ami sentence are subsequent!) annulled b) the Court of Session, 
but not the proceedings held at suditrnl, the Magistrate maj commit the accused to the Court of Session on 
the record as it stands, j e , on the evidence given before him at the previous trial Without taking evidence 
denovo, 2A,910 Tlius, where a Subordinate Magistrate convicted the accused under ss 323and379,I I* C, 
and on appeal, the Sub-Divisional Magistrate having come to the conclusion, that the facts constituted 
robbery and that the Sub-Magistrate had no jurisdiction to to the case, submitted the records to the Disunct 
Magistrate for orders, //’rf/rf, that the proper course was to follow the course laid down in sub-sec 
of this section and tint if tliere was no Court of competent jurisdiction subordinate to the Appellate Court to 
try the offence of robberj , it was competent to the Appellite Court to <!irect the conirnittaJ of the case to the 
Court of Session, Well* II, 484. 

57. Appellate Court can order commitment in cam not exelBifrely triable by Court of Session.— 
It Is competent to a Session Judge acting ns a Court of Appeal, having reversed the finding and sentence to 
order the commitment of the appellant to the Scssionv formal There is nothing in this section to limit his 
power to do any of the acts which he as an Ap|velhte Court is empoucred to do by cl (j) (d), 13 A. 205 where 
8 A. 14 and 1833 A. W. N. 288 were dUienled from. 27 C, 172; 15 P. R. 1895; 15 B. 5S9; 23C 550. blich 
commitment is quite different from .m enhancement of sentence, though as a result of mal at the Sessions, 
the appellant gets a heav ler sentence Tlie pow er of ordering a new trial merel) for the purpose of enhancing 
punishment is a power that ought to l>e very spanngly ererased, 13 A. L. J 477*= 16 Cr.L. J.433. 

58. Commitmeot may be ordered when aentence required by law for the effesce has not been 
and could hot be passed by the Ua|lstiate.— If a Magistrate ignores circumstances of aggravation, which 
show thif an offence bejond his jurisdiction was In fact commuted .and fries ind convicts on the same 
facts within hi» junsdiction, his proceedings are not void When the Magistrate convicts of an offence which 
he IS competent to trj, the Sessions Judge is not competent on api>eal. to set aside the conviction and sentence 
and direct the accused to l>e committed for ao offence triable exdusively by the Court of Session on the ground 
fhe proceedings are void under s. S30 He should not direct the commitment to be made m such a case, unless 
he ts of opinion that the accused had lieen prejudiced or that the sentence is inadequate, 24 M. 675 

59. Appeal Court cannot commit to Itself.— The Sessions Judge has no power to commit the accused 
to his own Court 1907 A. W. N 173, Note 51 

60. CoRimltment may be made only after reversing eontletlon.— Appeal Court except High Court 

canoot set aside acquittal. — In a case vchere the accused were charged under ss. 143, 147, 323 and 379, 1 P C., 
the second class Magistrate acquitted them of theft and convicted them on the other charges On appeal bj the 
accused, the Deput) Magistrate holding that the offente of theft had been committed and that it amounted in 
' * •• ession, field, thxt the words ‘ reverse the finding and 

• oa which the conviction is based and do not empower 
■ other than a High Court) to reverse or set aside an 

!■ j , • bis deasion ignores the powers conferred by ^/;(5){2) 

and w as dissented from in 34 M. 556 and 35 M, 243 So also where the petitioners vv ere tried for offences under 
ss 143 and 323 read with s. 149. 1 P C., and acquitted of those offences, but convicted under s. 323, 1 P C, and 
an appeal from conviction, the District Jlagistrate acquitted the accused of the offence under s. 323, 1 P C.. and 
ordered re trial, and on the faubordiiute Magistrate proceeding to try the petitioner under s 147, etc, held, that 
the re-tnal, cannot proceed, as the petitioners have been acquitted under ss. I47 and 325 read vnth s 149 by the 
. ’ ■ r .L , offences Then 

• annot be re-tned 


YIL— ALTERATION OF FINDING. 

A— MAINTAINING THE SENTENCE 

61. Appellate Court may alter floding of acquittal Into one of conviction . — \\ ben an act or a senes 
of acts IS of such a nature that it is doubtful whidi of several offences the facts which can be proved will 
constitute, an appeal from a eonvicUon for avyene of iueh offences the facts uhie/i can be proud unit consMuit 
an appeal from a conviction for anjone of such offences must lay the vvhole case open to the interference of 
the Appellate Court, notwithstanding any order of acquittal in regard to any other of the offenc^, ?2 Q, ?77» 
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In an apptal from conviction, the Appellate Court can under this section alter the finding of the Lower Court 
and hud the appellant guilty of an offence of whidi he was acquitted by that Court, provisions of s 403 
notwithstanding, 3 C. 973 follou.ed m 27 C. 172 Tlie charge against the accused was under ss. 148 and 325 
1 P C. The Magistrate acquitted the accused under s 148, but convicted under s 323,1 P C The accused then 
appealed to the ^ssions Judge who was of opinion that the accused should have been convicted under s. 147, 
but thought he could not interfere w ith the acquittal, he!d foUosoxng 23 W. 975 that it was open to the Sessions 
Judge under sub-sec. (i)(2) to alter tlic finding maintaming the sentence and there is nothing to restrict the 
finding which may be altered to a finding of conviction (26 M. 478 noi /ollOived)Z\VL. 545 , 8 A, L. J. 1239 12 

Cr. L. J. 572 ; 35 M. 243 } 37 M. 119 } U. B. R. (1911) 4 Or. 190 = 13 Cr. L. J. 437 , 12 P. R. 1904 ; 34 A. 113. There 
is onl> one restnaion on the powers of a Court of Appeal It cannot enhance the sentence uiiderappeal 24 C. 
973; 15 A. 205, 22 C. 377 ; 23 C. 975 holds in general terms that under s 423, in an api>eal from conviction the 
Appellate Court can alter the finding of acquittal into one of conviction Tlie reason given Is that there is no 
reason to limit the meaning of the w ords ‘ alter llie finding " iii s 423 (i) (2) only to a finding of conviction. 
Therefore as long as the^eiitcnce is maintained without enhancement a Court of Appeal can convert a finding 
of acquittal into one of conviction under s. 423 (4) (2) 

In 26 H. 478 it was held Uiat under s 423 a Deputy Magistrate has no power to reverse an order of 
acquittal The words ‘ reverse the findmgand sentence in clause 1 (&) of that section mean reverse a finding 
upon which a conviction is based and do not empower the appellate tribunal (or at any rate an appellate 
tribunal other than a High Court) to reverse or set aside an acquittal In this case 23 C. 975 was explained 

And in 35 U. 243 it is held that in cases not falling under ss 237 and 233 of the Code the Appellate 
Court cannot convict a person of an offence wuh which he was not (diarged in the first Court Rut where he 
has been charged and the first Court has recorded a finding of acquittal on that charge there is no reason for 
holding that the Appellate Court can alter the finding provided the sentence is not enhanced 

In27C Vf. R. 535 where tlie tnal Court convicted the accused under s 143,1 P C, but acquitted them 
of the offence under s 379 1 P C . and the Ap)>ellate Court while upholding the conviction under s 143, 1 P C , 
and the sentence set aside the acquittal under s 379 , held, that the Appellate Court had no junsdiction to set 
nside the acquitul of the petitioner when he upheld the conviction under s 143, 1 )' C It was not a case of 
altering the conviction which was within his powers under s. 423 of the Code 

62 On appeal High Conrt may after findiog and enhance seiiteDce.->The effect of reading ss. 423 
and 439 toge*her is that the High Court when heanng an appeal against a conviction may under cL (4) of 
s, 423 alter the finding and then as a Court of Revision may under s 439 enhance the sentence so as to make it 
appropriate to the altered finding S 439 (4) does not limit the powers of a Court of Appeal 37 H. 119. It is 
only the High Court that is given this power In this case the High Court on appeal allr red the finding from 
s 304 to s. 302 I P C and enhanced the sentence .Slr« 1 Rang 436 But 3ire27 Born L. R 335 49 Bom. 450. 

63. When Appellate Conrt may alter charge or finding and convict accused for offence which hU 
acts properly constitute?— -(i) When accused has met the new charge and ts not prejudiced by atlerahon — If 
the prosecution establishes certain acts constituting an offence and the Court misapplies the law by charging 
and convicting an accused person for an offence other than that for which he should have been properly 
diarged, and if, nolw ithstanding such error, the accused has by his defence endeavoured to meet the acquisition 
of the commission of these acts, then the Appellate Court may alter the charge or finding and convict him for 
an offence which those acts properly constitute, provided the accused be not prejudiced by the alteration in the 
finding Sudi an error is one of form rather than of substance, and the alteration by an Appellate Court 
of the ch arge or finding w ould not necessitate a re-tnal expressly on a charge of the offence, 26 C. 693. The 
exercise of this discretion must be regulated largely by a consideration of what was the nature of the evidence 
in respect of the charge upon which a person was convicted and whether the evidence reasonably supports the 
particular diarge to which the former charge isto altered, and whether the accused person willmanyway 
be prejudiced or injured by the alteration of the charge (s 474 to s. 193, L I’ C.), 1890 A. W. N. 86. The Appellate 
Court must look to the offence as diarged and determine wheUier it is proved or not. It has nothing to do 
with the form the offence may take owing to subsequent events. A conviction for an offence tor which the 
accused w as tned, will not prev ent his conv laion, if guilt> , oi another distina offence subsequemly committed, 

9 V. R. 65. Where the evidence showed that there were six robbers, but three were acquitted, the conviction of 
the rest under s 591. 1 P C, was on appeal altered into one for robber) , s. 392, 1 P C, 7 M.L,T. 343 m 1910 M. 
V.R.03MltCr.L.J.2l9 In (1912) H. W. N. 1110 m 14 Cr. {..4.339, a conviction under s. 353, L P C.altered 
Into one under s. 163, 1 P.C also 17 Cr. 1^4. 384(11.). 
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(it) Alterahon of eomtclton from tompoitU offence to element of such ofence—The accused was 
convicted by a Subordinate Magistrate of house-breaking by night under s 457, 1 P C In appeal the convlc 
tion was altered to one under s 414, 1, P. C. On reference that the order was illegal, no charge of theft having 
beenpreferredinthefirstCourt,Ar/£f, that s. 457 applies to a composite oflence, and that the convlalou of the 
accused on any element of such offence was legal under s 23S , under sub-sec (1) (i) (2) the Appellate Court can 
record a new finding and sentence, Batanlal 293. 

(ill) Appellite Court way alter finding ttt order la legalise —Accused, an old offender, was 

sentenced to 18 months’ rigorous imprisonment and 20 lashes for hoiise-brtikmg by night with intent to commit 
theft. Held, that the previous convictions lieing only for theft, the double sentence was quite illegal as a 
sentence under s 457, 1 P C , but on the facts, it was open to the Sessions Judge as an Appellate Court to alter 
the conviction and to convict the accused ot both house tweaking by night and thelt In a house, and the 
double sentence would then be legal as a sentence for theft, S L B. R. It3 = 3 Cr. L. 3. 343. 

(tv) Appeltxte Court may alter finding to on offence forwhuh sanction orcomplatnl way be neces 
sary ~-ln25 K 531 it was Ar/rfthat under this section, an Appellate Court altenng the finding but msintamlng the 
sentence is not bound m respect of such altered finding by such conditions as prexious sanction or complaint by 
the person aggrieied as would be binding on the Original Court before u can take cognizance of the oflence, and 
that the alteration of the con\iction from s. 182, 1 P C , to one under s 500, 1. P. C .was within the powers of the 
Appellate Court, even though there was no complaint by some person aggrieved. -As both offences arise out 
of the same facts such are altered conviction will be upheld, unlesa the accused were prejudiced by such 
alteration by way of the shifting of the onus, etc The correctness of this view may be open to doubt, if an 
appeal be held to be a continuation of the original tnal , but looking to the view of the Legislature as hid 
down in s 532 the decision may be upheld as a vvint of sanction does not affect the competency of the Court 
See 23 C. 973 at p 977. See Note 254 at p 548 

64. Llmlt&tloiu on power to nltee finding— (t) Offence must be one foru/htch accused was charged or 
(Anr/ecf o/Mu/— When the accused had been convicted of murder, and on appeal had been 
acquitted of that offence the High Court refused to order a trial for dishonestly receiving stolen property, as tlie 
accused wss never charged with that offence, and u was not one cognate to the offence of murder, or one which 
was connected with it so as to form die transaction, 291.107. The finding which an Appellate Court 
may alter under sub-sec. (fi) may relate either to an offence vvuh which the sccused was separately charged 
in the Lower Court or to one of which he might be convicted without a distinct charge, 31 lf.LJ 803a« 

10 M. L T. 66 -* ( 1911) 2 M. W. N. 106 «• 12 Cr L. 3 . 269 Where the Court et Session had tned, convicted and 
sentenced an accused person under s. 409 1 P C . and the High Court was of opinion that the conviction 
was not sustainable under that section the Court refused to alter the finding to a conviction for some other 
offence (bribery) for whidi the accused had not been charged or tried, 8 A. 120. Alteration of finding will 
be proper only where both findings are equally consistent with the cJiarge upon which the appellant had been 
tned. See 1887 A. W. N. 130 A totally new case ought not to be sprung upon the accused without proper 
notice to him of the new charge he has to meet, 16 O. L 3. S99 (A.). 4 Lah 3T3 

(ij) Conviction of offence which Original Court was incompetent to try — An Appellate Court is not 
competent to alter the finding of a Magistrate so as to convict an accused person of an offence which the 
Original Court is not competent to try, 7 A 414 (F B ) In 3 L. B. R 232 s 4 Cr. L J. 490, the question was whether 
the alteration by the Sessions Judge of a finding under s 397,1 P C, into one under s. 392 was sustainable and 
heldjoilowtng 27 C. 660 and dissenting fromTS that the alteration would be good only if the 

accused is not Uierety convicted of a more serious offence, the general rule being that on appeal or revision, an 
accused person cannot be convicted of an offence of which he could not have been convicted by the Court 
which tned him. 

(w») Power to alter finding is subject to provisions of « 233 and 239 —The power conferred on 
Appellate Courts by this section is not to be understood as ovcmding the provisions of s 733 Thus when the 
petitioner and four others were tned jointly under s 454 I P C , and the petitioner was convicted of the abet 
ment of the offence but the Appellate Court oinvertedthe conviction into one under ss 411 and 414,1 P Q,helJ, 
that the altered conviction could not be maintained, as the petitioner could not be tried under ss 411 and 414, 

1 P C , jointly with four others who were being tned for an i^ence under s 451,1 P C , and the fact that the 
— - led for the offence of 

■ ■ .1 • ' ■ : ■ ■ ■ .J.680 (M),Sadasiva 
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(ly) Coninction Jor offence cannot be altered \nh conviction for abetment of that offence —Ttion^ 
underthissectton the Appellate Court has power to alter a finding, that power cannot be used arbitrarily but 
only in accordance with other provisions ol this Code which are to be found in ss 237 238 When a person has 
been charged with a certain offence and has been comicted ol tliat offence, the Appellate Court cannot on find 
ing that the conviction is not sustainable, convict the accused of abetment of that offence, ll Bom. H. C. R. 240 
followed, 83 M. 264 } 13 Ce. L. J. 203 (M ) , 13 Cr. L. J. 223 (M.) , 18 Cr. L. J 694 (M.) See, however, Note 2 under 
s. 237 at p 674 See also 42 C. 1094 »= 19 C. W. N. 1289. See 26 Bom. L. R. 323, but zee 3 Rang. 11 {contra') 

(p) Convtctton ousht not to be altered tnlo one fora more senous As a general principle 

It would be improper and unfair to an accused person tint on his appeal he should be convicted of a 
more senous offence to which he had never pleaded on his trial, especially if the offence, whidi the Appellate 
Court might consider to be established vvaa not cognate to the offence of whidihe had been tried and convicted, 
vl there were circumstances ol aggravation of an offence to whidi the accused had not pleaded, 26 C. 63 *, 
3 C. W. H. 36T ; 6 C. L. R. 427. For exceptions to this rule, see ss 23S 237 and 233 It is not competent to an 
Appellate Court to find a prisoner on appeal guilty ol a graver offence than that with which he was charged at 
his tnal, unless an opportumii is afforded to the accused ol defending himself against the charge so altered 
{eg, from ss 143 to s 147, 1 P C), 6 C. L R. 427. In 4 B. H. C. R. Cr. C& 16 the accused was convicted of 
dieating Though the lacts found constituted criminal breach of trust, the conviction and sentence were mam 
tamed See 7 V. R. 3. 

63 AlteiaUons which haTebeenbeld to beilt*gal—(t)/f//c’ra/m'iu/rr 2il andl09tos 193, / P C~In 
proceedings taken in a charge ol abetment of an offence punishable under s 211,1 P C, it would be improper 
to convict the accused of intentionally giving fal>e evidence (s 193) as the two offences are entirel> of a different 
character,andmmaUngadefenceonachargeof thefirstiiamedoffence the accused could not be regarded 
as pleading to a charge of intentionally giving false evidence in regard to some particular statement SC. BT. N. 867. 

(t) AUeriUon ot the charge Illegal when the natore ef the case is changed —A charge Cannot be 
so altered by an Appellate Court as to make it necessary for an accused to meet an absolutely different case 
from thatwtthwhtchheischargedintheCounoithecommitting Magistrate. 23A.L J.R 924 

(ll) Alteration oft 376 to s. 366, 1 P C— The alteration of the finding must be of an offence charged 
or of some cognate offence and not of an offence which shouldhave formed the subject of a new and separate 
charge Thus, where on appeal, the conviction under s 376 1 P C, w as altered into one under s 366, 1 P C , 
the alteration was held to be improper, as the latter chai^ involved different elements and different questions 
of fact from the former, 8 Bom. L. R. 120 ; 3 Rang 63 

(ill) Alteration of s. 379 to s 143 IP (T— The api>ellate judgment altering a conviction under 
s 379, 1 P. C, into one under s. 143,1 P C., was set aside on the ground that the Utter Was an offence with 
which the accused was never charged and regarding which he had never been called upon to enter upon his 
defence and moreov er it w as an offence of an entirely different character from theft for which alone the accused 
had been tried, 27 C. 660. 

(»o) AlUrahan of s 323 to s 143 — The accused were convicted of an offence under s 323, I P C. 


(r) Charge under s 443, / PC, ought not to be arfrfrrf— An addition by the Appellate Court to 
charges under ss. 451 and 426, L P C , of a charge under & 143, 1 P C, is not permissible The addition of this 
section would have the effect of enforcing a constructive responsibility for individual acts of all persons who 
were members at the lime of the assembly, whereas it would be necessary to prove the guilt of each of the per- 
sons charged for hts individual aas if the charges were only under ss 4SI and S26, 1 P C, 16 Cr. L J. 737 ^ ) 
(ti) AUeraiion of s 143 At i 823, I P C— 'Vhere a Magistrate convicted the accused on the only 
charge ot noting, and on appeal, the Sessions Judge acquitted them of noting but convicted them of hcmso- 
trespass and hurt. Held on revision that these latter crflences were distinct and separate offences which should 
have formed the subject of separate charges, and as the accused were prejudiced bj the omission of the charges 
the conv iction could not be sustained, 80 C. 2S5. In 3S C. 273 and 18 C. W. R. 1276 » 15 Cr, L . }, 704 it was held 
tliat a conviction under s. 147 could not be altered into one under s. 323, L P C See also Ratanlat SS3t 
80 C. W. N. 523. 

(tin Alteration of ss 447 aeiSST Ar a. 879,/P C— In t K. L.T. 202-»ll Cr. L. J. 840, It was held that 
where an Appellate Court altered the convirtion under ss. 447 and 357, L P C , into one under s 379, L P. C, the 
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conviction was wrong as the accused liad no opportunity of nnswenng the charge o{ theft, 27 C. 660 and 38 C. 238 
referred to 

(vxu) Alteration of s <0G to s 417, / P C— 'An accused charged under •» 406, 1 P C , was comicted 
unders 417,1 P C, wiUiout any charge framctl against hint of having commitlcd any other oflences On 
appeal the Sessions Judge held tint the Magistrate was irregulir in convicting ol ofTences unde r s 417, hut he 
found the evidence recorded disclosed tint the appellant hid committed offence s undf r b 408, 1 P C , and he 
accordingly altered the finding without giving however any opportunity to the iccustd ol showing cause 
against being convicted by hint of offences ol which he had been aapiittcd by the Migistnte. Held, th it the 
Sessions Court’s order must be set aside and the appeal must be relieard, 3 L. B. R.233 ■=■5 Cr. L. J.420. 

Dif/erenl common object for an unlawful attettdity —W not compHeiu to an Appelhtc Court 
while disbelieving the common object of an unlawful assembly, to find out .i different common object regarding 
which the accused were never called upon to plead nor tried, and then to affirm the conviction, 33 C. 293 xi>bich 
follows 27 C. 990 ; II C. W. K. 188, and see s. 215 

(jr) Convxclton under s \\\ , alterahon lo s 379 or5 4112.— Where the accused was convicted of the 
offence of dishonestly receiving stolen property, and the Appellate Court altered the conviction to one under 
either s 379 or 3 4U 1 P L , held, that the alternative conviction In appeal was illegal, the accused not ha'UiK 
been charged uith theft uid hjvtiig had no opportunity of meeting such a charge, RatBoIar 385. 

66. Power of High Court on revision.— Unders 439, the High Court in its revision il jurisdiction rti*) 
exercise all the power'. j.i\en to it as a Court of Appeal by this section See Notes to s 43‘i 


11— REDUCTION OF SENTENCE 

67. Where conviction h partly annatled aentence ought to be rednecd — VMiere a secoiid-ClASs 
Magistrue convicted the accused under ss 147 and 379, 1 P C.but jnssedonly asmgle sentence for both the 
offences and the Ajipellate Covirt while acquitting the accused of the offence under s 379, maintained the 
sentence in its entirety and aKo pa'^ed an order under s 106 Held, that the Appelhtt Court liavmg aojuitted 
the accused of one ol the offences some reduction of the sentence must be made, unless tlie Court thin^ that 
the sentence ought not to l>e reduced, in which case, n should refer the matter to the High Court for enhance- 
ment of the sentence, 30 M. 43, where IWelr II, 437 (») , 24 C, 316 and 22 B. 760 wn followed , 3 M. L. T. 3I8» 
7CM.J.a6l, i2Cr.L J. 454 ln7M.L T, 8I»IlCr. L.J. 243 it was, however, Arfrf that sentence need not 
be reduced when the conviction for one of two ofTences diarged is set aside by Appell ite Court if the inference 
can be drawn tint ilit MAgistnie did not intend to pass at»y sentence for the offence set aside Also an 
Appellate Court is not compeu 111 to inahe an order under s 106 unless the conviction was m the first instance 
Court of tin, description sjiecified in the first paragraph ol that section See also 29 M. 190? 21 C.322 
and Note O') 

63 When combined tentense Is psssed on convictloa of two separate offences, Appellate Cart cannot 
allot part of it to any particular offence. — When a Magistrate on conviction of an accused person of Dvo 
offences (.for which separate sentences ought to have been passed) passed a single sentence, combining ini 
pnsonment and fine, held, that die Appellate Court on reversing the conviction for one offence was not justified 
in treating the sentence of fine as the punishment for the one offence and the sentence of imprisonment as the 
punishment for the other (iio such distinction having been made by the trying Magistrate) and retaining tbe 
full sentence of imprisonment, Rataolsl 409. 

YIIl. -ALTERATION OP HATORB OP 8 ENTENOE 80 AS NOT TO ENHANCE SAME. 

69. Where conviction on one of several charnel li revefied, sentence most also be set aside -—.S'lfr 

Note 67 Wliere an accused is conucted and sentenced by the Lower Court on two separate charges, an 
Appellate Court has no power in appeal to retain intact the whole sentence when U reverses the 
on one 01 the charges, is such a retention has virtually the effect of an enhancement of sentence, 22 B. 7 5 

45 P. R 1837 , 24 C 316 It is not competent for a District Magistrate to enhance a sentence on appeal, whic ^ 
would be the I ise, if he miunaiiis the whole sentence while annulling Uie conviction under one ofsevem 
seauiTis utidtr which the Court of first Instance has convicted tlie accused, Rat&nlal 618; Weir II, 437 (a) ^ 
also 10 M. L. T, 115 =■ (1911) 2 M W. N. 97 « 12 Cr. L. J. 4S4 and 3 M. L T. 312 = 7 Cr. L. J. 38 1, where 30 tf. 43^ 
followed Thus, where a Magistrate had sentenced the accused separately for the two offences he found to 
commuted, the second offence being under s 221, 1 P C , and the Sessions Judge on appeal, whert reversi g 

the conviaion unders 221, allowed both sentences passed by the Magistrate to stand as an aggregate sentence 

lor Uve convictions substituted m his own Court for the odrer conviction pronounced by the Magistrate, hl'^i 
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this was virtually an enhancement of the sentence on altering the finding, and therefore in contravention of 
sub-sec. (1) (i) (3), 43 P. R- 1837. Where the offences arc distinct, and require separate charges and separate 
sentences, then, no doubt, the re\ersal ol one ot die two or more convictions must carry with it the sentence 
appended to it, or m case of an erroneous combined sentence, might necessitate a fresh trial But where only 
one offence has been committed, and the Magistrate erroneously splits u into two and passes either two 
sentences or a combined sentence, the joining up of die erroneous splii-whether in conviction or in sentence— 

and the maintaining of the ongimlsentencecannot be regarded as beyond the powers of the Appellate Court 

under this section, 3 N. L. R 67 = 6 Cr. L, J. 43, where 24 C. 3l6j and 317 , 22 B. 760, 45 P. R. 1887 j 26 C. 

863 and 8 C. P. L. R. (Cr.) 23 are referred to 

70. Appellate Court cannot on appeal pa#» aentence whfch original Hagutrata wai not competent 
to pai8.-5irr 7 K. L. R. 109 = 12 Cr. L. J. 444. Note ? at p 1004 

71. If conTlctlOB Is confirmed, aorae senteiice. though nominal, must be passed — When an Appellate 

Court confirms a conviction, but reverses the sentence. It should, if it disapproves of the sentence, pass some 

other sentence, even though a nomiml one Ratanial 848. But see s 401 (5) s 562 , Note 89 and 1864 W.R.27. 

12. Is -wMppfiig more severe than imprUo'awt.wtl— ‘ We have wo rfate isowv wbvtlv 
severity of the two sentences of whipping andngorOus imprisonment can be determined, and it is impossible 
to sav how many lashes would be equivalent to a sentence of ngorous imprisonment for a specified period, 
6B. L.B.Appx.XC7 = 13 W. R-7. Thus when the first Court m addition to a sentence ofimpnsonment passed a 
sentence ol whipping which was contrary to law, and tbe Appellate Court in setting aside the sentence of whip- 
ping, substituted for it a sentence of an additioml term of impnsonmcrt, the additional term ot imprisonment was 
cancelled as illegal Conversely where the Appellate Court reduced the sentence of impnsonment but awarded 
whipping. It was held the latter sentence was illegal as u virtually amounted to enhancement of sentence See 
also Batanlal 131 and Weir If, 487. 

73. Redaction of Impruenment with fresh imposition of fine, whether an enhancement of tentenee.— 
Alteration of a sentence of four months' ngorous iniprisonmeMto one of three months ngorous imprisonment, 
and a fine of Rs 10 or, in default a further term o{ six weeks rigorous imprisonment, is practically an enhance 
ment of the sentence, because if fine werenotpaid,the$entence to be undergone would be four months and two 
weeks' rigorous impnsonment Such a sentence, m excess of the powers of the Appellate Court, having 
regard to this section, 17 A 67,23 A 497. When an Appellate Court alters a conviction under s. 323, 1 P C, 
punishable with impnsonment u-fine into one under*- MS punishable with impnsonment fine and sentences 
accordingly, it practically enhances the sentence The point was considered at length by a Full Bench of 
the Madras High Court in 30 M 103, and it was held, the mere fact that a fine was imposed by the Appellate 
Court would not in law be an enhancement of sentence. '« die aggregate penod of imprisonment which the 
accused would have to undergo is to any extent less than the period of the orginal sentence. But where such 
an alteration of the sentence, has the effect of rendering it in the cncumstances of the case excessive and inap- 
propriate, the interference in revision of a supenor Court may be called for See aUo 23 B. 439 and 27 C. 178. 
In Crtminal Revtston Case 33 q/’lOOB, the Madras Jligh Court held that where the sentence of the first Court is 
impnsonment and fine, if the Appellate Court resolves to «ct aside the sentence of impnsonment, it cannot 
impose a fine in lieu of that impnsonment, as this would be virtually an enhancement of the sentence, Weir II, 
487 Is virtually oierruUd by the abov e Full Bench Rnhng An alteration of sentence by the Appellate Court 
from simple impnsonment for one month to a sentence of simple imprisonment for three weeks and a fine of 
Rs 50 and further an impnsonment of one week m default of payment is an enhancement of sentence and 
is consequently illegal, 3R. L. R.90 Cr. L.3.190, where 27 C. 175 and 23 A. 4?I are foUoj.ed and 23 B. 439 
dissented from. 

(i) Modtjuahon of three tnonthi ngorP^s imprisonment into two months and fine of Rs. 90 ts not an 
enhancement. — A pnsoner w as sentenced to three rnonths’ ngorous impnsonment for cheating On appeal the 
sentence was modified into one of two months ngorous imprisonment and Rs. 30 fine. On reference it was 
held, that though the sentence would be an ahered one. it would not be called an enhancement of the sentence 
IH. U J. 19i (Note). In7 P. R. 191 Sb 16 Cr. L. J.603 aoMteration of a sentence of three months’ rigorous 
Impnsonment to one month s ngorous imprisonment and a fine of Rs. 100 or in default one month s ngorous ‘ 
Imprisonment was not considered to be an enhancement because the fine was paid and the appellant did not 
wnsh to hav e the onginal sentence restored. 

57 
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(«) Reduction of vnprtsotwtenl vntk tncrease of fine — Pircoir, J , m 26 i.485 though he declined to 
interfere with the sentence in that case, stated thit he was inclined to prefer the ruling in 27 C. 175 to the 
rulings m 23 B. 439 and 30 M. 103 and held that no general rule cin he laid dow n to determine what Is or 
what IS not an enhancement of sentence, when only a portion of the sentence is altered to a punishment of lesser 
degree of seventy In tins case a sentence of one months imprisonment and Rs 6 fine was altered by the 
Appellate Court to three days imprisonment and Rs 100 fine, but the total imprisonment including the imprison 
ment in default of fine was less 

74. Flue coasldeted to he lest t&^ere thM Im^tlsenTAeaL — Altering a sentence ol fine into on% of 
imprisonment is an enhancement of the sentence within the meming of cL ( 1 ) (i) (3) and a Sessions Judge m 
appeal has no power to alter a sentence in this way, 18 B 751; 18 A. 301. S 402 follows human sentiment and 
commoiisense iti regarding the substitution of fine lof inipnsoiiinent as a merciful commutauon of punishment, 

7 N. L R. 109 ss 12 Cr. L J. 414 But alteringa sentence of nine months rigorous imprisonment and a fine of 
Rs 1,000, or m default of its payment rigorous impnsonment for three months, is not an enhancement of 
sentence A sentence at tine is always considered lighter than a sentence of imprisonment. A sentence 
therefore ol hne of Rs l,000, would not be so severe as a sentence of three months' rigorous imprisonment, ^nd 
the substitution of the lormer for the latter would not bean enhancement. The sentence of three months' 
rigorous imprisonment in default oi payment ot line did not make the w hole sentence of imprisonment larger 
than it was belore, 23 B. 439, where 17 A. 67 m duhnguxthed 

Quecre—Bvtif the accused were unable to pay tlie fine, and had therefore to suSer impnsonrnent 
still his liability to pay the hue would remain and it could be reahsed from his estate , would not the sentence 
be then an enhancement ? 27 C. 175 seems to Ic we it for the determination of the Court of Revision, whether 
the sustttution ot a heavy fine for imprisonment is or is not an enhancement of sentence In 5 P. W. R. 1916, 
alteration of a sentence of one week s imprisonment only to Ks. 50 fine or one week s iioprisonment was held 
to be an enhancement as the accused h td already undergone several d-iys imprisonment. 

75 Adding Impcteenmeat to eenuaeo o( ffoo is oahonctneut ot seotoBCo.— When an Appellate Court 
alters the conviction of an offence (hurt) punishable wiUi imprisonment or fine into one (gnevous hurt) 
punishable with imprisonment and fine and to make the sentence legal, passes a nominal sentence of one days 
imprisonment (m addition to the fine already imposed), it praaically enhances the sentence In such a case 
proper course is to letthe conviction for the former offence stand or to refer the case to the High Court, Weir 
II, 4S6. The correctness of this seems 0 {>en to doubt because the enhancement of a sentence presupposes 
that the sentence was a legal sentence 

76. Transferring sentence.— Where an accused is charged with two separate oSences and distinct 
sentences are passed for each of them, an Appellate Court cannot transler the sentence given for theoffenceof 
which the accused was acquitted to the other ollence, conviction regarding which was upheld The effect of 
such transference of sentence is to enhance the punishment which such Appellate Court has no power to do 
under sub-sec. (1), cl (^) (3) of this section 2i C. iK foaozot/ig ibid 317 (Note). See Ratanlal 618; 3M.L.T. 
312 = 7 Cr L J. 361. But where a Magistrate finds an accused person guiUy of acts which m law constitute a 
single offence, but by erroneously splitting them ronvicts him of two distinct offences and passes either two 
distinct sentences or one combined sentence, the Appellate Court if it concurs in the finding, is competent 
to alter the two convictions to the proper one for ihe single offence committed while maintaining die 
aggregate of two sentences or the whole of the combined sentence inflicted by the Magistrate, buch an 
alteration is one of form only and does not involve an enhancement of sentence m violation of this seeuon, 3 K. 

L. R. 67 =6 Cr. L 5. 43. Under the sulwee. <^'7 lesmction on the power of an Court 

in an appeal from a conviction, is that it cannot enhance the sentence On an appeal from a conviction of two 
accused under ss 323 and 32a I P C , respectively, the Appellate Court, finding that the accused were ‘y 
of noting and grievous hurt, convicted both of them under ss 147 and 325, 1 P C, taken with s. 149 He d 
that the alteration of the finding w as m no way prohibited by this section. 

77. Order at to payment ©f coits, whether an enhancement?— On conviction of the accused, a 

Magistrate passed an order to the effect that out of the fine Rs 2 should be paid to the complainant 
expenses On appeal the Appellate Court confirmed the conviction, and directed the accused to pay a r 

. sum to complainant. Held, that the order was illegal as it was virually an enhancement of the sentence, . 

183, 8 M. H. Cr. Appx.XXYllI. But these ruUngshavebeen tfF 4 rrrw/r«fm 29 M. 188 whereit was 
20 C. 687 that an order passed by an Appellate Court directing an accused person to pay the costs ftf 
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the comphinant under s 31 of Iht Court fees Act, correciing omission of the Court below to order, such 
pajment, does not amount to an enhancement of sudi sfcnience, the order under Wr/ forming no 

part of the penalty or sentence passed in the case Such an order is perfectly legal under sub-sec (l) (d), see 
26 H. 421, u here on the acquittal of one of two accused ordered to pay court and process fees to the complainant 
in equal proponions, the other was directed to pay the whole of the costs by the Appellate Court, sudi an order 
w as upheld as legal See also 47 M. fli4. 

7S Reqalrlnj leearity to keep the peace Is not enhancement —The power of the Appellate Court 
to order the accused to furnish security to keep the peace is new, 16 C. 779 , 21 P, R. 1834 and 23 P. R. 1888 j but 
does not amount to an enhancement of the seiueiice, 21 P. R. 1905. 

79. Inadequacy of sentence thould be reported to HIjh Court for revision. — Though Appellate Court 
are no longer able to enhance sentences themseKes, tlie power of Sessions Judges and District Magistrates to 
refer inadequate sentences to the Chief Court for enhancement has not been altered. When a sentence comes 
before a Subordinate Court on appeal which ts manifestly inadequate, the Judge should, it a Sessions Judge or 
Distnct Magistrate, report the case for ret tSion, and it a Subordinate Magistrate, bring the case to the notice of 
the Distria Magistrate, with a view to Its being reponed. Pun Cir, Chap LXVIll, p 289 The High Court 
may, m revision, enhance a sentence so as to alter its nature, 6 A. 622 (F.B ) , 11 C 530. 

IX.— ALTERATION OP SENTENCE OH PRISONER WHO HAS NOT APPEALED 

80. Appellate Court not competent to alter aentenca of prisoner who has not appealed.— An Appellate 
Court (other than the High Court) has no autlionty to alter tlie sentence of a prisoner who has not appealed and 
whose sentence is not appealable 8 H H. G R. Appx. VII. nor to reverse it The proper course i» to report 
the case to the High Court Ratanlal 358 Where of two per\ons pintly tried one i9 convicted and the other 
acquitted and the convicted appeals the Appellate Court iii dealing with the appeal has no junsdiclton to pass 
any order which would affect the order of acquittal of the other accused 8 A. L J. 1129013 Cr L J.575. 

81. Only High Court may alter lentence of prisoner not appealing —Where on an appeal by one of 
several accused, the H igh Court disbelieves the entire evidence for the prosecution and sets aside the conviction 
of the appellant, it has jurisdiction to set nside the convictions of the other accused who have not appealed, 
s 439 (SJ does not aiTect such junsdicuon, 6 C. tf. H. 330; 14 P. W. R. 1909 0 11 Cr. L J. 69; 4 Bur.L. T, 870 12 
Cr. L. J. 250. In 1893 A. W. N 91 three persons were jointly tried and convicted on the same evidence for 
an offence Two of them appealed and were acquitted. The third did not ippeat, but it appeired that it 
was by mistake that his name had been omitted irom the Mebtorandum of Appeal and that reasons for the 
acquittal of the others applied also to him Held (hat under the circumstances, it was comjietent to the High 
Court, to acquit or order tlie release of die tliird accused on a reference made to it by the Appellate Court. 

X.— POWER TO MAKE ANY AMENDMENT OR CONSEQUENTIAL OR 
INCIDENTAL ORDER.— Sob'Sec. (1) (d). 

82 What It a Goniequentlal or Incldeotui order? — 'Section 423 (1) whicli defines the powers of nn 
Appellate Court in disposing of an appeal, begins by setting forth those powers in precise terms, and concludes 
with clause (if), which enables It to * make any consequential or inadental order that may be just or proper ’ 
Now, In a Criminal Court, this phrase cannot be construed so hbenllj as to embrace an> and every analho 
order whicli IS capable of being described as " consequential or incidental’ Otherwise an Appellate Court, 
affirming, for instance a conviction of kidnapping a woman, might add and enlorce, a direction tliat the olferder 
should pa) her by wa) of maintenance, a momhl) allowance ITiis can hardly be it would seem, there 
fore lliat ” consequential or inadental” orders, w ithm the purview of the provision, must fall under one or other 
of two heads. 

‘First, there arc orders whidi follow as a matter of course being the necessary complements 
to the mam order passed, without which the latter would be incomplete or ineffective. Sucli are directions 
as to the refund of fines realised from acquitted appellants, or, on the reversal of acquittals, as to the restoration 
of compensation paid under s. SaO , and for these no separate authont) is needed. 

•Secondly there are orders which, though anaUaiy in character, require more than the support of a 
Criminal Court s inherent jurisdiaion, and could not be passed without express authonty ’ 

If this be so, then ihe clause can be relied upon onlj if it be soffiaent to extend to an Appellate Court, 
lobe exerased b> n.mulslis rnuUndis the speaa! power givrn to an onginal Magisterial Court alone by 
s.25a Built falls short of this, and, so far as appears, it never occurred to the learned Judges who deaded, 
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3 Bam L.R-8U ihit it could bd appealed to in this connection. U does not hV.e s. 2of tfie SH^rerne Qcmi 
o/Jait'diuffiJansJiiliJt) .-Iir/, 1S9J (37 and 53 Vict., danse 18),or O XLI. ^ 33of the Codeof Cual Proce^iure, 
1903 inxest an Appellate Court with authont) “ to maV.e anj order which oujhl to ha\e been gnen o'" ntade” 
by the Court below , no* docs it like s. 107 o» the latter, cooler upon Appellate Courts" the same powers" 
a- Courts 0‘on^icul jurisdiction U does not amphfj the powers oi Appellate Courts , but whatitdoesis to 
modiiy the ejchausliie character which, without it, s. 423(1) would apparently have, an! so to j’revauU any 
conflict between iiaspsaal pruvisiont and the general provisions of. e^,s 517 or s. S22, 33 C. 157. ii-e also 59 c. 
1050. 

S3. Order uader t. —/Iffifl/alt C>»rt eotup'tent to require if e^rxly for teep'.ng (he feace •~CU.\3s< 
(3) of s. 10t> giving power to Appellate Courts to demand sccant> is new andlS C.TT9 is now supersetled. The 
Bombay, Allahabad, Madras and Oudh Courts hold that this power m3> be exercised whether the ongmal 
Court was cotnjielent or not to pass such an order, 33 B. 33 , 33 A. 43; $7 K. 153 (F.B.), 16 0. C. 231 14 Cr. L. 

J.593, but the CalcutU and Punjab Courts, mai C. 632; UC. 434; 3l P. R. 1903} 7 P. R. 1903*=: 10 Cr. L. J.309 
(5P. E.1907 =s6 Cr, L.J. 37s have betd that in oonvictiot; bj •«tcond and third-class Magistrates 

Appellate Court cannot requirv. secunti See Notes 21 to 2b at piv 153-151 

A/oy eamel order urtd^r s lOft— An order m j{>|val. setting aside an order requiring secuntj tok^p 
the peace made bj the brst Court under & l(^ is an madental order , and tlicrcforo an A}ii*eILiie Court tan 
puss such an order even when upho'dmg the con\iaion.30 C. lOl. .See Note 27 los. lOu. .yrr also 6 C. W. H. 
432 and 424. 

8L C&naot order compeniatlon aader «. 2S0.->An Appellitc Court is not empowered to grant 
cotajwnsattoa under ss. 2Sa In view of the espress tenns, - (he A/j/ft/Vjrr ty tehom (he ease u heard" m 
that secuon, sub-sec (l) (<f) of this section cannot be taken to comer such jower, 23 A. 625 ; 39 C. 157 
See Notes under s. 2a0 

35. Power to allow patUei to eempettod.— Si'es 34$ and Notes thereto \Mien an Apjiellate Cuter 
alters the sentence to one of iho->« menuoned in s. 345, it ma) allow the j)arties to compound. 18 0. C. Ill *• 12 
Ct. L. J. 436. 5rr also 3 0. C. 314 The power to sanction to compound is given b> s. 345(8). wftetber 

sub4«c (d) ot >. 423 cov ers such pow ers, see 11 JL U J. 13 « 14 Cr. U J. 45 w here 33 i. 188 is doubted la 29 
IL 1.521 l6Cr.L. J. 750 it was held that an order allowing com,>osiuon ot an offence u not an incidental order 
and 82 JL 153 w as dissented from 

66. Order comiaUting atcued to LeosUc Asylato. ». 47 (1), is an Incidental order. — An order und^f 
s 471 (1) Is d«‘arl) an order which the acquitting Court, whether onginal or nj'peliite, not otilj has power to 
make but is bound to make, under s. 423 (rf). 16 Cr. U J. 670 (Bnr ) 

87. Power to order restoration ot peoperlj.sa. 817— 520.-5Vr s. 520 vvhudispeaally deals with poweK 
oi Appeal Court Orders under ss 517 or 522 are consequential or incidental orders within the meaning wt 
subt:«u (1> (il), 6 C. W. K. 424. Any order passed under s 517 may be amended under cL (rlj by an Appellate 
Covm, IS C. W. M. 959 « 15 Cr, L. J. 184. E'en where the accu-.ed while prcfeiTing an appeal against 
iheir conviction omit to appeal against the orwer under s. 522 owing u> want oi notice the Appellate Court nuj 
make anv order tor vheconsequentui relief, 14 Cr.UJ. 172 (&> The order directing restoraiioaof property whicJi 
was found to haw belonged to the complainant, but the restoration ot which was not ordered by the Court of 
I irst Instance, is thereiore a proper order for the Ajvpellrte Court to make It may also cancel or modifv aa 
order passed by the Lower Court under s. 517, and ewn extend such an order to property w lucb it did rof 
previously include, 1906 A. W. M.256 = 8 A. L. J.770s=4Ce.L. J.870. In this ca-e the Appellate Court evtenJed 
ihe order oi testoratiou nude by the fir< Court to property which It vUd not previously include. 

88. Order reitoriug postession al imneTSble property, e. 522. — [x) Appetlsie Court fnsy atnend orderx 
tHAde by Jir it Court under s d 23.— In 29 C.724 it washeld that tte Apj>elhte Court in dealing with an appeal 
has power to intertere wjih anorder made by the first Court uader t S22 ami 25 C. 633 was ded-iredobsolete 
See also 19 C. VS. N.990 = 16 Cr. It. J. 607, In a case m which the accused liad been convicted under ss. 3528nd 
443, L P C, the prosecutor had obtained an order under s. 522, from the convicting Magistrate, restoring possess- 
ion oi the property, the subject nutter oi the offence under s. 448, L P. C The accused having been acquitted 
on appeal, applied for resutution and the Appellate Magistrate referred the case to the High Court. On a 
preUnuuary objecxioQ that the High Court had no power to order restoration of property , reading together 
»ub^.e<- (l) (d) and s. 523. the High Court bad power to order restiiuiton. 27 A. 413 foI(<ne<i in 35 C. 44> 
where u w.iu held thit ihc High Court van revise an order tinde under s. 522, see also 7 0 C. 28 = 1 Cr. 1-8. 697. 



s. 423 ] 


ON APPEALS 


901 


, {ti) tipped Ccarl cannol for Jirst IxtHt mnJte tuch ordei — In 39 C. 1050 refemiiK to 39 C. 157 (F.B.). 
It was, howeter, held that where the first Court did not pass an order under s 522, it was not oj>en to the 
Appellate Court for the first time to pass an order under s 522 * It is clear that the confirming of a coiniciion 
on appeal where the Magistrate Ind not thought it necessary to act under s 522 cannot make such an order n 
consequential relief or an order ancillary in character for which no separate authontj is needed. Separate 
authority under s. 522 is distinctly needed before any Criminal Court could have such extraordinary powers as 
are given thereby It is one certainly not inherent in the ordinary Courts of cnminal jurisdiction and it 
certainly could not be exercised by my person other thm the Court urhich convicts the accused ’ 

89 Hay suspend sentence and ^Ive appellant benefit of s. 562 -'Under sub-sec. (I) (i0> m m 
apj>eil from t conviction, the Appellate Court is competent to suspend the sentence passed by the Court of 
First Instance ^nd in lieu ^hereof make an onler under s 562 provided U is satisfied on taking evidence or 
otherwise that the case is covered by that section, 24 A. 306 ; 29 M. 567. See also 2 Bom. L R. 817. 

90 Power to order removal of cause of obstruction — In 5 C. W. N. 432 it was held that on a convic 
tion for wrongful restraint, an onler for remotal of the cause of obstniction could properly l« made, and under 
sub-set (1) (d), the Appellate Court ought not to make an amendment by way of setting aside the order as that 
would make the entire proceeding intructuous and absurd. But this Ruling w&iovemiled m 31C.69I (F.B.1 
where It was Ar/d that the ivouers of an Apjaellaie Court to makesuch an order, would depend on the |iower 
conferred by law on the onginal Court, and this Is limited to matters regarding which a Court is expressly 
empowered to make an order bo on a conviction lor wrongful restraint by erecting a hut or other means of 
obstruction an order cannot be issued for tlie removal ol the obstruction 

91. Cannot order confticatlon under the Indian Forests Act.— An order of confiscation under & 5-) of 
the Indtan Foretts Act VII of 1876 is not »B«d/«/<»/on a conviction under that Act it is regarded as a punish 
ment m addition to the semente passed Hence an Api>el1ate Court is not competent to makesuch an order of 
conhscation, 27 C. 450 , 4 A. 417, 

92. CaoDot set aside order for payment of oosts — An Appellate Court is not competent to set aside 
the order of the trying Magistrate under s 31 of the Court fees Act as the order directing the accused to repay 
to the complainant the fee on the complaint is not a part of the sentence, 31 M. 547 , 29 M \%%folloxutd 

93. No power to direct expunging of portion of Lower Court's Judgment— An AppcHate Court has 
no power to issue orders toa Lower Court to expunge anyixirtion of a judgment of another Court whidi comes 
before It on appeal, Weir II, 634 But 2 C. W N. 256 Note 39 to s 367 But m 44 A. 401 Uie Case in 
2 C. W. N 256, was distinguished and n was AeA/tliat where certain witnesses against whom certain remarks 
were made by the trial Magistrate preferred an application to the High Court forexpunction ol these remarks 
and that the High Court had no power toexpunge from judgments of I ower Court remarks reflecting unfavour 
ably ujion the credibility or the character of witnesses, m cases in which the effective orders of the Courts are 
not before the High Court either in appeal or In revision. But see now s. 561 A (newly added) and the 
Select Committee Report thereon See section 439, Note 67 (c) 

SS'A. Power to order judgment to be returned for belog signed by one of the member* of the Bench 
who had omitted to sign.— A District Migistrale, on an apjKjal from the decision of a Bench of Honorary 
Magistrates found that although the case had apparently been heard by i Bench of two Magistrates, the 
judgment was signed by only one member of the Bench and accordingly returned the judgment to be signed by 
the other Magistrate who had heard the case, ArA/tliat this procedure was in no way oppo ed to s 423 of the 
Code 41 A. 217. 

93'B Order to accused to repay Court'fces to complainant under tee. 31 of the Conrt*fect Act Is no 
enhancement— An order passed by the Appellate Court directing the accused under section 31 of the Court fees 
Act to repvy to the comjilamant the Court fee paid on the complaint does not amount to an enhancement of 
sentence, but is only an incidental order which an Court can make under section 423 {d). 47 U. 914 

XI.— LIMITATION ON APPELLATE COURT’S POWER TO INTERFERE WITH VERDICT 
OF JURY.— Bab-sec. (2). 

91. Power of High Court to Interfere with verdkt of Jury under t. S07 are wider than powert 
cenferred by t. 433.— « 507 *nd Notes thereunder Lnder s. 807 the High Court is autliorirtd to go into 
facts, 21 C.935 at p. 957. 
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3 Bam L. R. 8U that it could ba appealed to m thi5 connection. It does not like s 2 of the Supreme Court 
o//«iitfa/tf»-#(/«m£/iir/mfl)WcM83l{a7and5S Vict.dause 16),orO XU, J? 3J of the Code of Cuil Procedure, 
1908 invest an Appellate Court witli authority “ to make any order which ought to ha\ e been gn en or tnade ” 
by the Court below , nor does it like s 107 ol the latter, confer upon Appellate Courts" the same powers” 
as Courts ol original )urisdvcUon h does not amplify the powers oi Appellate Courts , but nhat n does is to 
inodily the exliaujiue character which, without it s 42J (I) would apparently have, and so to present any 
lonflict between ib special provisions and the general prosisionsof, , s 5l7 or s 522,39 C. 157. &<fa1sQ39C. 
lOSO. 

83. Order under s. IQi.^Appeltate Court competent la require iccurxty for keeping the peace — Clause 
(3) of s 106 giving power to Appellate Courts to demand security is new and 16 C. 779 is now superseded. The 
Bombay, Allahabad, Madras and Oudh Courts hold that this power may be exercised whether ihe original 
Court was competent or not to pass such an order, 33 B.33; 33 A. 45} 37 M. 133 (P.B.), 16 0. 0.251=. H Cr. L. 
J. 592, but the Calcutta and Punjab Courts, m 21 C. £22; 3$ C. 434} 21 P. R. 1908; 7 P. R. 1909 = 11) Or. L. J. S59 
(6P. R.1907 =s6 Cf. L. J. 273 bate held that in conviction by scloiuI .tml third-chss Magistrates the 

Appellate Court cannot require security See Notes 21 to 26 at pp 1 53.1 51 

Play cancel order under s i06 — An order in apjical, setting asule an oriler requiring security to keejS 
the peace made by the hrst Court under s. 1O6 is an incidenul order , and therefore an Api«lLtte Court can 
pass such an order even when upholding the oonviaion. 3) C. lOl. See Note 27 to s 108 See also B C. W. N. 
422 and 424. 

81. Cannot order compensation nndcr s. 250...>An Appelhie Court is not empowered to grant 
compensation under s 250 In view of the express terms, "the Pligts/raie by v-hom the ease ts heard" jii 
that section, sut^sec fl) (d) of this section cannot be taken to confer such jiower, 28 A. 623 } 39 C. 157 (P.B ). 
See Notes under s 250 

85. Power to allow parties to eompooad.->.S‘rr s 34$ and Notes thereto When an Appellate Court 

alters the sentence to one of those mentioned in s 315, it may allow the parties to compound, 13 0. C. 161 11 

Cr. L. J. 498 See also 3 0. C. 314 The power to sanction to compound is given by 315 (5). Quart whether 
sub-sec. (rfj ol s 423 covers such powers, see 11 A. L. J. 13 = 14 Cr. L. J. 46 where 32 A. 1S3 is doubted In 29 H- 

J. 521 **■ 16 Cr, I. J. 780 it was held that an order allowing conn>osiiion of an oBence is not an incidental order 
and 32 A. 153 was dissented front 

86. Order committing accused to Lunatic Asylum, ■ 47 (l),Jsa(» Incidental order.— An order under 
s 471 IS clearly an order which the acquitting Court, wheUier original or appelitte, not only has power to 
make but is bound to make, under s 423 (d), 16 Cr. U i. 670 (Bur ) 

87. Power to order restoration of property, B*. 917— 520.-—.SVtf b 520 whiUispecnlly deals with powers 

ot Appeal Cyun Orders under ss Si7 or 522 am consequemial or incidental orders within the meaning of 
»ub<,ec. (1) (d) 6 & W. R. 424. Any order passed under s. 517 may be amended under cl td)by -in Appellate 
Court, 18 C Uf. R. 959 = 13 Cr. L. J. 164 Even where the accused while jireferring an appeal .igainst 
iheir conuction omit to appeal against the ower under s 522 owing to want 01 notice the Appellate Court ihaj 
rruke any order lor the coHsequeniial relief, 14<ir.L.4. 172 fc.). TVw: order din cling restOT.ilionof property which 
was found to have belonged to the complainant, but the restoration of which w as not ordered by the Court of 
hirst Instance, is thereiore a proper order lor the Appellate Court to make It may also cancel or modify an 
order passed h> the Lower Court under s 517, and even extend such an order to property which it did not 
previously include, 1906 A. W. M. 258 3 A. L. 3.770 = 4 Ci. L. J. 370. In this ( ase tfie Appellate Court extended 

the order ol restoration made by the first Court to property which it ilid not prev lously include 


See also 19 C. W. N. 990 = 16 Cp. L. J. 607. In a case in which the accused had been convicted under ss 352 and 
448, L P C., the prosecutor had obtained an order under s 522, from the convitting Magistrate, restoring possess- 
ion ot the property, the subject matter of the ofience under s. 448, 1 p, C The accused having been acquitted 
on appeal, applied for restitution and the Appellate Magistrate referred the case to the High Court On a 
preliminary objection that the High Court had no power to order restoration of property , held, reading together 
!,ulj-&e»_ (.ij (.dj and s 522, the Htgh Court had power to or^r restitution, 27 A. 413 follovied in 38 C. 44, 
where ii was thxt the High Court can revise an order m tde under s 522, see also 7 0.0.25 = 1 Cr. L. J. 697. 
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(»i) Apptat Court cannot for Jirst htne make such order — In 39 C. 1050 referntjp to 39 C. 157 (F B ) , 
It was howe\er, held tint where the first Court did not pass an order under s 522 it was not oj>en to the 
Appellate Court for the first time to p-tss m order under s. 522. * It is clear that the confirming of a coiuictioii 
on appeal w here the Magistrate Inti not thought it necessary to act under s 522 cannot make such an order a 
consequential reliefer an order ancillary m character for whidi no separate authontj is needed. Separate 
authonty under s. 522 is distinctly needed before any Criminal Court could ha%e such extraordinary powers as 
are gi\en thereby It is one certainly not inherent in the ordinarj Courts of criminal junsdiction and it 
certainly could not he exercised 1 y any person other than the Court which convicts the accused 

89 May saapend sentence and give appellant benefit of a 562 — Under sul>-sec (1) (</) man 
api>eal from a com ictton the Appellate Court is competent to suspend the sentence j assed by the Court of 
First Instance ;ind m lieu ^hereof make an order under s 562 proaaded it is satisfied on taking e\Klence or 
olheravise that the case IS coaered bj that section 24A 306 , 29 M 567 5rcalso 2 Bom L R 817 

90 Power to order removal ef cause of obstruction —In S C.W N. 432 it was held that on i coiivic 
tion for wrongful restraint ait order for remotal of the cause of obstruction could properlj lie made and under 
sub-sec (l)(d), the Appellate Court ought not to make an amendment by w ay of setting aside the order as that 
would make the entire proceeding intructuous and absurd But this Ruling was overruled in 31 C. 691 (F B.1 
where it was held that the powers of an Apiiellate Court to make such an order, would depend on the power 
conferred by law on the onginal Court and this is limited to matters regarding whidi a Court is ex| ressly 
empowered to make an order So on a conviction for wrongful restraint by erecting a hut or other means of 
obstruction an order cannot be issued for the removal of the obstruction 

91 Cannot order eonfiicatton under the Indian Forests Act— An order of confiscation under s. 54 of 

Indian Foreits Act \\\o[ is not on a conviction under that \ct it is regarded as a punish 

ment in addition to the senienve i assed. Hence an Appellate Court is not competent to make such an order of 
confiscation 27 0.430, 4 A 417 

92. Cannot set aside order for payment of eosts.— An Appellate Court is not competent to set aside 
the order of the trying Mai^istrate under s 31 oithe Court fees Act as the order directing the accused to repay 
to the complainant the fee on the complaint is not a part of the sentence 31 M 647 , 29 M i%% followed 

93. No power to direct expunging of portion of Lower Court s Jnd|meat.— An Appellate Court has 
no pow er to issue orders to a Low er Court to expunge any |>ortion ol a judgment of another Court whicli comes 
before it on appeal, Weir II, 634 But 2 C. W N 256 See Note 39 to s 367 But in 44 A 4D1 the Case in 
2 C. W N 256, was distinguished and It was that where certain witnesses against wliom certain remarks 
were made by the trial Magistrate preferred an application to the High Court for expunction of these remarks 
and that the High Court had no jwwer toexpunge from judgments of Lower Court remarks rellectmg unfavour 
ably upon the credibility or the Lharacler of witnesses in cases in which the effective orders of the Courts are 
not before the High Court either in appeal or in revasion. But see now s. 561 A (newly added) and the 
Select Committee Report thereon See section 439 Note 67 (f) 

93*A Power to order Jadgment to be returned for being signed by one of the members of the Bench 
who had omitted to sign.— \ Disuict Magistrate on an ap|>eal from the decuion of a Bench of Honorary 
Magistrates found that, although the case had apparently been heard b) t Bench of two Magistrites the 
judgment was signed by only one member of the Bench and according!) returned the judgment to l>e signerl by 
the other Magistrate who had heard the case Ar/</that this procedure was in no way oppo.cd to s. 423 of the 
Code 41 A 217 

93 B. Order to accused to repay Court fees to complainant under sec. 31 of the Court fees Act Is no 
enhaneement— An order passed by the Appellate Court directing the accused under section 31 of the Court fees 
Aet\Q repay to the complainant the Counfee paid on the complaint does not amount loan enhancement of 
sentence but is only an incidental order which an Api’cBate Court can make under section 423 [d), 47 H 914 

XI —LIMITATION ON APPELLATE COURT’S POWER TO INTERFERE WITH VERDICT 
OF JURY— Sob sec (2) ^ 

94. Power of High Court to luterfere with verdict of Jury under t. 207 are pew** 

conferred by u 433.— Srf a 307 fnd Notes tbettunOcr Loders. 307 the High Court 

Jacts 2IC.955atp.9S7, 
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93. To enable High Court to Interfere with -verdict of Jary, there mult be misdirection or lome error 
In la.v.—Sie 5 W. H. 13. 1 he High Court ii not authomed, by s 423 to niter or reterse the %ert3ict of the jury 
unless It is of opinion tint that \ercltcl is erroneous ouuigto a misdirection by the Judge or to a misunder 
standing on the part of the jury of the 1 iw as Itld down by the Judge, 32 M. 179 ; 4 M X< T.433 «== 9 Cr. L. J. 93. 
If It comes to that opinion, tlien It his the power to reverse the \erdict, but tint power ought not to be lightly 
exercised It is manifestly the jiitenlion of the Legislature that the j->ow er of interference conferred on the High 
Court should be exercised on occasions, 10 Bora. L ltMi5 = 6 Cr. L. J. 35. Notes 3 and 5 to s 518 at p 863 


96 HcRDlng of ‘ misdirection Todmically * mudirecUoa " means ■ an error of fnw made by a Judge 

in charging the jury ’ i(\Viiartos) or ‘ m error of a Judge iii charging the jury on a matter of Jaiv” fMoitEv 
and WittTELEV ) In England where procediRe is not the subject of statute, a mere omission in a summing ^ 
would not be termed an error of hw But, in Indn, where a Judge is Ixjund by statute law to sum up the 
evidence (or the prosecution ind defence, any omi'-sion, howeicr slight, is at lenstan irregularity and may not 
unlairly be termed an error of law imsmuch as there has been a failure to conform with the law Hence, n 
India ' mxidxrectton is m -ippropnafe term to apply to an omission in a summing up But to treat 
failure to conform to the Procedure Code as a matter ofliw would lead to absurdity and the test hi owii 

therefore IS *' whether or not the omission was In the opinion of the Court of such importance -vs to have e o 

in erroneous verdict by the jury 35. L. R. 102** 11 Cc. t-J. IS j 3 B. H. C. R i^felhwed .Sr^also p» 

353 (Fatoa) as to the duty of those who allege misdirection 


97. Non-mfsdlrectfon to direct jory to reconsider their verdict when they were confosed s 3 
and Note 2 to s 301 A Judge is not wrong in directing a jury to reconsider their verdict when it appesra a 
they were confused and Iniled to understand the remarks of the Judge Also, the act of a Judge 
jury who are not intefhgem men tn a compUcafed case, a paper jn which llic diSerent 
prisoner and the witnesses whose testimony bore upon each count are noted, is not objectionable, e» , 

98 iU.wlnl Jor, 10 ptonooooo v«t4i« bofoos oUlloj on .ccostd 10 enler on hi. 
mlsdlrectloB.— To allow the jury to pronounce their verdfet before the accused is called upon . ... 

defence is in effect a misdirection thougfi the Judge omits to diaig:e the ji^ es* Where a 

does not stand in the way of the Appellate Court’s intertenng with the verdict ...v,- before 

Judge required a lury to give a Soiling on one oi woqoostlone '>"“'' “>'“''“''^ *41 adopted’ by the 
he concluded his charge with reference to the other <|uesiloiiof fact Mfld, bunlictas to 

Judge was irregular if not illegal, and was calculated to embirrass the 1“*^ ® ^ 

the character of the offence, if any, proved, Weir U, *99o Set Notes 72 an 7 a p 

I. Ml.oI.der.lo»dlnS of e.pre.e.ons o.ed by J.«o 


Ihe ^rt ol Ihe bsstundere m Court or Couneol enga^d » » ““» S^'Lebt to have been understood by 
jury (where it appears that the expressions used by the juoge we « . . ^ nft«.rufardsl 

any reasonable "on having regard to ,l»t »as proved m the ease, and tvbat was 
w.n no. constitute tnisd.recon: .0 C. .079 Where the Judp charged a ,ury lor the ^ 

accused on the ground that the witnesses bad deposed falsely as against hme HM, that he ougt to h. 
made „ clear to tbenr that d they disbel.e.ed the vvnoesi»s, on whose testtmony the ^.^Iny 

anyone ol the accused that rvas a circumstance •<’>>' 

oi the tesumoay as .. aBected the odrer aosBed, and that h.s orn.ss.on .0 do so ™ ^ 

i.Tno-..t>o^.s rcrsDiyio nf itfoinc understood i« 3 Contrary sense, smounted to a misdirection, weic it, ov 

by reMon cf laUdirection « 


anyone 

language cipable o£ being understood in a contrary sense, amounted 

AM Y -■' * '• p— ’ »TT»nr,« fiiftt verdict is reedered 


that the verdict has been vitiated and rendered tnrl or dekective by reason oi verdict of a 

of the law The effect of the clause is evidently to prevent the Appellate Court from rev g ^ 
jury on account of any misdirection by the Judge or any misunderstanding on the part ° ^ verdict, so 

dovbn by him unless such misdirection or misunderstanding ol the lawison^tn« m dirows 

that the verdict can be said to be tainted with error in the process by which it has been „i,,rK»he fudge 

uvvin the Appellate Court tlie duty no doubt, of ascertaining whether the process or me i . „ q( jaw, 

div’cted the jury to fotloM., as lo the atceptanceor discarding of evidence or as to the view ,j,.. verdict 95 
wav erroneous on any matenal point, but rpt certainly the duty ot deierminii g for it'cl; whether > 
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a conclusion of fict, was nght or wTonp To hold otherwise would be tantamount to holding that an appeal 
would he upon the facts from the verdict of a jury in the face of the provisions of s 418, and that the Legislature 
intended to gne tlie High Court the snme powers in respect to in appeal from the verdict of a jury as it has m 
respect of a judgment by the Sessions Judge m a tnal with assessors Fer Beverlev and Banerjee, JJ , 21 C. 
SSSatp 977. 

101. Power of High Court In Jury trials.— (t) When verdict of jury ts set aside for defective summing 
Hfgh Court not bound to direct re-tnal, but may go into the evidence and decide the matter finally Itself 
iSiftf Note 75 under s 299, and Notes 14 and IS to s 307 “It would defeat and not promote justice, if a verdict were 
set aside and a new tml granted for i defectue summing up with reference to the weight of evidence in a case in 
which the High Court would, upon evidence given m a tnal, have affirmed a conviction if instead of a trial by jury, 
the trial had been before a Judge and assessors It appears to us that the question to be considered is not whether 
upon a proper summing up of the whole evidence, a jury might possibly have given a different verdict, but whether 
the legitimate effect of tlie evidence would require a different verdict If the Court is of opinion that the evidence 
would not, on any proper view of the case, support a conv iction, it would be worse than useless to send back a 
case fora new trial, in order, that a jury may have the opportunity of convicting on such evidence upon a proper 
summing up, ’ B ff. R. 80 at p. 90 » B. L. R. Sap. VoL 4S9 (F B ) followed m 29 C. 782 , 19 C> W. N. 80. See also 
9 ff. R, 81 5 IS ff. R. 17. When the verdict of a jury is reversed on the ground of its being erroneous owing to 
misdirection, the power of the Courts is nothmii^ todirectinga new tnal, but they can deal with the case many 
of the ways provided m this section, and therefore ihe Court may, in an appeal from a conviction under cL (1 ) [8) 
of this secuon, either reverse the finding or sentence and acquit or discharge the accused or order him to be 
re*tned, etc., sub«ec (2) restricts the grounds on which the verdict of the jury can be reversed or altered, but 
once the verdict is out of the way, there is no restnction on the powers of the Court to deal with the case of 
which It has complete seisin m any of the manner provided in that section. Nowhere does the Code lay down 
that when the verdict of the jury is set aside, the Court must necessanly direct a new trial The principle laid 
down in blabin v The Attorney' General of Hew South Wales, R. (1694) 1. C. 57 is of considerable importance, 
but It seems the policy of law ui this country is difierem and tliat the Legislature has, with a distinct purpose, 
vested the Appellate Court with Urge lowers, 29 C. 711 where 21 C. 955 See 28 U. 1|2B H. 

3S| 3aM.44i 9B.H.C.R.3S8] 6 B. H.O.R.Cr.Ca. «7; 9B.H.C.R.Cr.Ca.83; 2 B 61, 5 B. 63; e B. 84 i 19 
B.749} 6 0.247 ] 22&276i 14 C. W. N. 493— It Cr.L. J. 96, l& 207t 17C.W.N.42t 29& 782; 34&698. 

Contra Accused in tnal by jury ts entitled Jo verdict of jury on questions of facts —Where a verdict 
vitiated owing to misdireaion by the Judge, the Appeil Court has no option but to set aside the verdict 
and direct a r&trnl Were the Appellate Court to go into the fvcts m such a case, it would be substituting 
the decision of the Judge of that Court for the verdict of the jury, who have the opportunity of seeing 
Uie demeanour of the witnesses and weighing the evidence with the assistance w'hich tins aBords, whereas 
the Judges of the Appeal Court can only arrive at a decision on the perusal of Ihe evidence, 21 C. 9S9. In a 
ctle of misdirection, viz , that the Judge had wrongly put the onus on the accused, the High Court was asked 
to deal wiUi the case itself and not send it for re-tnal when Macle,vn, CJ , referring to Maktn v Attorney- 
General for New South Wales, (1S94)L. R. Ap. Cas.57Ar/^as follows —“I am very doubtiul whetherwe 
have under s. 423, jTOwer to re-try the case ourselves, but if we hive, this is not r case In which we ought 
to exercise it. 1 entertain personally a strong opinion thu when a otse has been tried liefore a Jury and the 
comnaion has been set aside on the ground of misdirection, the accused is entitled to have his case re-tned 
before a jury and Uial as a matter of procedure and m Justice to the accused this course should be 
adopted,” 4C. W.N.576. Where there was amisjoioder ol charges and the charge to the jury was defective 
insofar as4he heads of the charge did not set out thefacts of the case, what the evidence was, orwhat the 
■ evidence on record 

■ ■ Court cannot go into 

• • sec (2) and «. 537 do 

• » verdict Is artiialljr 

erroneous on the facts, >5 C. 290. .See also 14 C. 184 ; 98 C ML W here there was evidence tending to show 
that the object ol the offender maj hav c been in the fast instance revenge, and the charge of the Judge to the 
Jury failed to show that the Judge guided th* pay laiha aeceaMiy o< dismminating between the odences com- 
mitted by the ^v’cral imsoaM*. il detmmeing whether allacicd in puno* 

ance of a common ol»jea or that h« . law app’icab'c to the facts bc'ore them, 

the verdict was set aside sad 
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(i«) When charge had for —Wherea person Is convicted bya jury on an indictment which is 

In contras ention of the provisions of s. 234 and therefore illegal the conviction must be set aside. It cannot be 
amended by arranging afterwards what might or might not have been properlj submitted to the Jury The 
effect of the multitude of charges before the jurycannot beaverted b> dissecting the verdictafterwards and 
appropriating the findings of giiiltj only tosudipartsof the written accusations as ought to have been submitted 
to the jury It would in the first place leave to the Court the functions of the jury and the accused would never 
have been really tned at all upon the charge afterwards arranged by the Court 23 M 01 (P C.V 

{«») Procedure when jury improperly discharged in midst of tria!—\x\ a Sessioas trial after the 
ev idence of the prosecution w itnesses had been given and the statements of the prisoners read, the Judge think 
ingthnt the jury would not be likely to convict upon the evidence tint hid been given asked the jury if they 
wished the case to go further and desired to hear the defence of the prisoners. The jury misunderstanding 
the reason of the question replied that they found ccrtiin pnsoners * guitty and the others ‘ not guilty 
The Judge thereupon dismissed the Jury and tned the case agnin with afresh jury and convicted some of the 
accused that the action of the Judge m re commencing the tnal with the aid of a fresh jury wasnot 

authonzed bylaw and that the whole of the proceedings of the second trial were ultra tires and must be set 
' W r r- '■ " o * _ - 1 


have heard whatever the pnsoner has to urge before them In his defence. 

(if) In an appeal from an acquittal the High Court is a Court of Appeal on matters of fact, as well as 
of law and must decide questions of fact from the avhole of the evidence on record 9 C. L. J. 378 = 10 Cr. L, J 
499 

102 High Court may direct re trial by dlRerent Jury —It is competent to the High Court in setting aside 
the verdict of a jury on the ground of misdirection to order a re-tnal before a new jury Thus vrherea Judgetn 
his direction to the jury informed them that the he would after commenting on the evidence ask them whether 
they considered that the prisoner had been guilty of am crime or whether he is the unfortunate victim of a 
most cruel fabrication of false evidence and that he would then explain the law and take their verdict as to 
what offence the pnsoner had been guilty of’ Held that the proc^ure adopted by the Judge was unwarranted 
and that there should be but one charge both on the facts and on the law and that the Judge acted itleg;a1Iy in 
dividing the charge into two pans Weir II, 491 

101 When Inadmissible evidence has been admitted High Court may direct re-trlal er deal with case 
Itself —In case of wrongful admission the Appellate Court has apart from s 418 power under s 167 of the Bvt 
t/racr Wr/ to inquire into the merits of the ca.se Reading suMec (2) of this section and s 418 together tits 
dear that before the High Court can interfere with a verdict on the ground that some ev idence has been wrongly 
admitted It must besatisfied(i) the verdictwas erroneous (n) that this erroneousness was caused eiUier by fte 
Judge s misdirection to the jury as to that evidence or by a misunderstanding on their part of the law as to it as 
laid down by the Judge and this has m faa occasioned a failure of justice Where matenal evidence which 
ought no: to be admitted is admitted and the jury are placed in possession of it there is an error in Jaw in 
the tnal within the meaning ofs 418 and there is a misdirection in law when the Judge tells the jury that 
It IS evidence which they can consider andonwhidi they can if they think proper convict the accused The 
fact that alter putting the jury in possession ol the inadmissible evidence the Judge in hts charge points out 
arcumstances which would justify the jury In disbelieving the wrongly admitted evidence, does not mik-e 
the misdirection any the less a misdirection since the presumption is that the jury are well aware that 
It IS for them to appreciate the evidence and they are at liberty to take or not the Judges view of it 
Where evidence which the law siys shall not be admitted is let in with other evidence which is legally 
admissible and where the former is of a matenal character it would be mere speculative refinement to hold 
that the jury must have In convicting the accused relied upon Uie latter and rejected the former 27 B 626 
at p 632 If in a case tned by jury the Court finds that inadmissible evidence has been received but that 
after setting It aside there is other evidence on record on which the jury may find averdict of guilty, but whidi 
evidence does not seem to the High Court to be conclusive astoth* guilt the High Court may reverse the 
conviction and s-^ntence and orJeran^w trial 10 B H C.R 497 In such a case it is impossible to know the 
exact amount of weight which the jury attached to the particularevldence m questioa In so far as that eva 
dence was wrongly admitted and treated in the Judge s charge the verdict of the jury is invalidated and the 
App^Uat? Cqurticannot any^longer accept it as condusive decision on the facts. It is competent to the High 



905 


SS 423-424] j OF APPEALS 

Court in such a Case to consider whether after exdiiding the evidence wrongly admitted, the test of the 
evidence is ^uffiaent to sustain the verdict and to determine the appeal, 27 B. 626 at p. 638. See Note 16 Ct 
p. 707 to s. 299, also 37 B. 644 ; 31 H. 127 { 26 0. 49, and Notes under Heading V to s. 299 at pp 693^94 > If 
the High Court considers that the improperly admitted evidence was so trivial that it could not have 
occasioned a failure of justice, it should not order a re-tnal but should make the inquiry contemplated by s. 167 
(A the Indian Evidence /Jct.H C. W. K. 493 = 11 C. L. J. 30l«li Cr.L. J.98; 15 Cr. L J. 43 (C.). 

In a case of misreception of evidence it fs the duty of the Judge to tell the jury to totally disregard it 
The charge to the jun^ must contain a spechl warning against the taking into consideration by the jury of such 
wrongfully admitted evidence And if such evidence cannot be wiped off it is the duty of the Judge to discharge 
the jury and begin the case Kozo 28 Bora L.B.281. 

104 Terdlct rnesns * entire verdict.* — In cases where an accused person is tried for various offences 
arising out of a single act or series of acts as contemplated s. 236, the word verdict in sub-sec (2) of this 
seaion means the entire verdict, and is not limited tothe verdict upona particular charge upon which an 
accused person may have been convicted and api>ealed against, 22 C 377 ; 12 P. R. 1904 Thus, where the 
appellants were convicted by the jury of grievous hur^and acquitted of murder, it was held that on re trial, they 
tould properly be tried for murder, 16 C. W. N.909 = 13Ci*. L. J.T15 and Note 77 at p 707 

Judgments of Sub- 424. The rules contained in Chapter XXVI as to the judgment of a 
ordinate Appellate Cnmmal Court of original junsdiction shall apply, so far as may be prac- 
Courts. ticable, to the judgment of any Appellate Court other than a High Court 

Provided that, unless the Appellate Court otherwise directs, the accused shall not be 
brought up, or required to attend, to hear judgment delivered 

Motes —1. See s 367 and Notes thereunder at pp 802--fil0 

2. Jadjraent when appeals dbmtssed mast eomply with ibis section aod a. 367.— In dismissing an 
ijijieal under 8 423, a Judge must comply with the provisions of this section and s 367, 1 Bom. L R. 223|l 
Baag.SOlj but when an appeal la dismissed under 8. 421 summanly no reasons are necessat) See NotelSto 
8. 421 at page 868 as suchan order of dismissal doesnot amount to a judgment. Qf 29 U. 126 (F.B) , 4(k W. K 28. 

3. Appellant entitled to have eipUcIt opinion of Appellate Coart on qaestions of fact.— Where 
the law allows an appeal, the appellant iv entitled to have from the Court of Appeal that has to deal with them 
an explicit opinion on the questions of fact involved in the cise, 22 C. 241. In n case of receiving stolen 
property, on appeal tlieSessions Judge recorded that** if the evidence was of Uie usual type and It w ts impos 
sible for the Court to say which side spoke the truth the first Court which had the evidence before it must be the 
best Judge and bear thercsponsibilit) of conviction.’ Held that the Appellate Court was the Judge of the 
facts as completely as the Court which ongimllj tned the case ami that as the Sessions Judges judgment showed 
ihqt he w as doubuul the accused must get the beneht of doubt and be acquitted, 6 P. R. 1876 ; 6 P. R. 1898. 
Note 4 to s. 423 The Aj’jielLite Court ought to take its own view of the evidence which is before it, and not 
merely accejit vMlhout question, the opinion of (he Court of First Instance, 1890 A. W.N. 143. The accused in their 
grounds of apjveal to the Sessions Judge challenged the evidence for the prosecution on various relevant grounds. 
The Judgment of the Sessions Judge w as as foltowrs —I have gone through the case, but I see no reason to 
interfere The witnesses for the defence would not support the accused and nflcr the evidence of two was 
liken, the rest were wiUidrawnb) the counsel for the accused. — that the judgment did not conqil) with 
the provisions of s 3e7 and this section, 31 P. B. 1881. 5reabo 33 C. 178, where it was that an Appellate 
Court should notice bnefly but clear!) the objections urged on an appeal and how they were disposed oL 
Where the judgment of a Criminal Appellate Court is of the nature of a stereotyped one, which might answer 
lor any case, it Is not one In accordance with s. S67 and thisseciion, but where the judgment, though not a long 
and elaborate one, affords a clear indication that the Court duly considered the evidence it is a good judgment 
and should not be sit aside, 1 C W. N 169 j 1 Raag SOL 

4. Section 537 does not care abtease of Jidgment— Uliere the order nude by the Aj ivllate Court 
merely staled that the appeal is dismissed under ^*423, held, that s. S37 (a) did not apjily as there was an 
absence of a judgment and not merely an omission or irregulanty in a judgment. |7 Bom. L. R. 1083= 11 Cr. 
L. J.8S2. 

5. What an appellata Jad^mealihoiW cobU!*.— 5er Vo*e » at p. 807 Judgrrent jSoukl corUin 
C-tong o Jia- things the jx>int or pojsts lor detenmnatioa, the deadoa thereon and ib« reosens of th** deasioa. 
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33 C. 9i, A judgment is not legal unless it contains at least (1) the point or points for determination raised 
by the Memorandum of Appeol , (2) the decision^lhereon,aiid(3)the reasons for the decision 8 K.L.R.BI *a IS Cp. 
Ii. J. 559 ; U. B. R> (1913), 2 Qr, 169 Cr. L. J. 8T8. It is difficult to hy down any rule with preosion as to 
what judgment of an Appellate Court complies with and what judgment does not comply with requirements of 
this Code The object, no doubt, of the Legislature in formulating rules as to Judgments was partly to insure 
that a Criminal Court should consider the case before in its diflerent bearings and should on such consideration 
amve at definite conclusions and also one object ma> have been that the judgment should show Uiat in fact 
the Criminal Court had considered the evidence in a case of first instance or in i case of appeal and had found 
in case of a conviction, that the facts proved to the Satisfactioft of the Court, brought an ofience home to the 
accused person whom the Court coinicted, 19A.506. The judgment should contain a clear finding as to the 
common object, 22 C, 916; 33 C. 295,— but if the accused have not been prejudiced the judgment will not be upset, 
36 C. 153; 12 0. W. N. 83. 

6. Judgment when there are several accnied, most deal with ease et each accused.— An appellate 
judgment should show om Iht face Of it that the case of each accused has been taken into consideration aud 
reasons should be gnen as far as may be necessary, to indicite that the Court has directed judicial attention 
to the case of each accused The appellate judgment candot be read m connection with and as supplementary 
to the judgment of the Court of First Instance, but must be quite independent, and stand by itself. 33 C. 133, 
appittdm 14 C, W.N.49 = 11 Cr. L J. 23 /<j;/o»^dMad.Cr R-C. S99 of 1909 « 20 M. L. J. (Sh. H ) 13 ; 17 Cr. L. J. *96 
(U.), 22 C. 241; 37 C. 91, and see also 12 Cr. L. J. 43(C) , 14 A.L.J. 279 and Note Sunder s. 423 at p. F75 
Especially in a case of noting the judgment must deal with the evidence against each accused, 16 Cr. L- J* 
733 (H.), 43 H. L.J.604 

7. Jadgmeet must be written by the Court— Note 15 under s 367 at p 804 The Magistrate should 
not get It written by a clerk, RMunlal 343. See also 6 M. 5«6 , 4 C. L J 4U 

8. Delay In passing Jadgment Improper.— Delay mdelivenng judgment in criminal cases is notedly 
unjust to the accused as it prevents them from api>ealmg at once, but It is opposed to the pnnciples of law, 5 C. 
P. Of. 84. Sit also 14 A. L J 327 ; 20 C W. N. 1296. See 39 A. 393 as to what a judgment in an appeal from 
acase under s 110 should contain 

9 Judgments not In aceordance with law.— The following judgments were held not to be in accord 
ance with the provisions of s 367 nnd this section — 

‘ Read proceedings I see no reason for Interfering with the decision or sentence, appeal dismissed, 
1888 A. W. M. 230. 

“ 1 see no reason to distrust the finding ol the Lower Court. The sentence passed, however, appears 
hanh. I reduce the term of imprisonment to fifteen days. The fines and terms of imprisonment in default will 
sund,’ 13 C. 110. 

Where a Sessions Judge pronounced judgment as follows — “ If believed, the prosecution evidence is 
sufficient to warrant the conviction. I decline to interfere’’ /fr/d, that the judgment would have been proper 
on appeal to the High Court against a convittvotv Vvy a yny, Wi vt, not saWafy wqntre.TOtn\s.of tbw 
section and s 367 the Sessions Judge has to deade not whether the evidence, if believed, is suffiaertt, 
but whether, being sufficient, it is aUo w orihy ol belief, Weir II, 5S6. 

A District Magistrate in disposing of an appeal recorded the following judgment — “ The aSray was a 
faaion fight between members of the two parties into which the soaeiy of was split up. There is no ground 
for doubting the justice of the blagistraie s finding that the two appellants took part m the afiray and that the 
party to which they belonged were the aggressors The appeal is dismissed and the conviction and sentence are 
confirmed ” held that this was not a judgment in accordance with s 867 and this section From the judgment as 
it stands the High Court is unable to say that the Magistrate has duly considered the evidence m the case. 
He does not for instance, refer at all to the material circumstance that the complainant fif, when first complain 
ing to the Police patel, did not mention the applicant as taking part lu die affray, although the applicant seems 
actually to have been present when the complaint was made, 19 B. iL 

A Sessions Judge upon hearing m a case of conviction under s 392, I P C , recorded the following 
judgment Upon reading the record and grounds of appeal, and after hearing Mr K , pleader for the accused, 

I see no sufficient grounds for interfering with the conviction or sentence and dismiss this appeal.” 
setting aside judgment and ditecling the leptanTgol appeal, that as the appeal was htatd under s. 423 and 
not under s. 421, the Lower Appellate Court had no power to dl^iss the appeal summarily, and that under the 
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arcumstances it had failed to comply with the requirements of this section and s 367 of the Code, 1 Bom* I 
223; 23 0.420. also 8 A. S14 ; 20 C. 333; 9 0. W K.23, 13 C VT.N 167 and 192; 37 C. 194; 14 A.L.J.2^ 
A judgment of the Api>ellate Court in the words ‘ 1 hnd no reason to interfere and no ground of apr 
requires particuhr notice, this appeal is dismissed," does not comply with the provisioas of this section > 
s. 267 , 2 P. R. 1908 s 7 Or. L. J. 279. 

10. Power to order re<trlal, after delivery of Jndgments —Notwithstanding the terms of s 369 wh 
pres ent an Appellate Court after signing its judgment from altering or review mg it, except to correct a cler 
error, it can by a subsequent order remedy an omission to order a new tnal when it has merely set asid^ 
proceedings, as held without jurisdiction without making such order, 3 U. 48. See Note 47 at p 881 

11. Whether Bcetlon applies to Jadgments unders. 123 ?— ft may be open todoubt whether the pr< 
sions of ss 367 and 424 which apply to judgments in trials and appeals, govern orders under s. 123, sub-sec 
37 C. 91. See Note 11 at p. 160 and Note 2 at p 802 . 

12. Where appellate Jodgment defective, High Coart may direct re-hearing of appeal.— It is the d 
of the Judge hearing the appeal to state the facts and give the reasons for the conclusion he arrives aL 
High Court wall not, in revision mnke up for the deficiencies in the appellate judgment by having recourse 
that of the Court of First Instance Where the appellate judgment is not in accordance with law, the High Cc 
may remand the appeal for re hearing and delivery of a proper judgment, 7 C. W. N, 30 ; 37 C. 191 ; 13 C. W 
167 and 192; 35 C. 138 Under the wide powers conferred by s. 423 (o) the High Court has power m 

direct the Lower Appel 

• • ‘ • 43P.W. R.1912 = 7P.1< 

■ ’ I « ■ ! I 1 ' . ng to Jaw, the High C< 

w ill direct the re hearing of an appeal as such omission is prejudicial to the prisoners, IS B. 11; Rataola! G 
9 C. W. N. 23. 

425 . (1) Whenever a case is deaded on appeal by the High Court under t 
Chapter, it shall certify its judgment or order to the Court by which ' 
Order bvHigh Court finding, sentence or order appealed against was recorded or passed If i 
on appeal to be ceftin - . ® . , , . .i 

ed to Lower Court finamg, sentence or order was recorded or passed by a Magistrate otl 
than the District Magistrate, the certificate shall be sent through the Disti 

Magistrate 

(2) The Court to which the High Court certifies its judgment or order shall tlicreuf 
make such orders as are conformable to the judgment or order of the High Court and, if necessa 
the record shall be amended in accordance therewith 

Note.— Practice — When a cise is deaded on appeal or revised by the High Court, the Court or Ha: 
trale to wbidi the High Court certifies its order wiB proceed under the provisions of this section or s. 442, 
issue, when necessary, a fresh warrant or order to the jailor — Bom. H C Cr Cir,p 54 

Suspension of sen ^26. (I) Pending any appeal b> a convicted person, the Appell 

tence Ending appe-xL Court imj, for reasons to be recorded bj it in writing, order that 1 
api'elhi'’! execution of the sentence or order appealed against be suspended and, al 
' if he lb in confinement, that he be released on bail or on his owm bond 

(2) The power conferred b) this section on an Appellate Court maj be exerased also 
the High Court in the case of any appeal by a convicted person to a Court subordinate thereto 

(3) When the appellant is ultimatelj sentenced to imjmsonment, penal srmtude 
tnnvportation, the lime dunng which he is so released shall be excluded m compuung the tem I 
which he is so sentenced 

Ketet.— 1 , Pewep sader tU« sKtloa esafioed ta the Appellate CovrL— Th* Appe’krc Co3~ n 
exercise the powrfs conferred this section tirespccuve of the o^'ence for vThich the a c n :s>^- b confined bei 
bailable or net In the absence oi an appeal, the Sessions Judge has do aulhon'y to sospesd a 
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5 H. H. C. R. Appx. I. Where a Sessions Judge suspended the operation o! a sentence pissed by i second 
class Magistrate, that his action w IS illegal and that the time during which the sentence was suspended 
should not be excluded under tins section m computing the term of the sentence Though the result of illegil 
action of the Sessions Judge wis to en vble the accused to escape undergoing the grener portion of the sentence 
the High Court in setting aside the illegal order of the Sessions Judge, hid no power to enhince the punish 
ment, unless it were shown thit the origiinl order pissed wis mideqiiite, Weir II, 537. 

7. Appellate Court cannot direct appellant to be treated as Bfldcr*trial prisoner "Under s 420 the 
Appellate Court his no power to pass an order that the prisoner who has been toed con\icted and sentenced in 
due course of Jaw by a Suhordinate Court should be tried is an under tml pnsoner pending the iIisjioshI of his 
appeal, 18 Cc. L. J. 131 

3 Order for detention In a Reformatory le not a sentence.— Sections 8 10 and 30 of Mr Ktformatory 
Schools Acl 1897, make i distinction between in order for detention ind i sentence, s S3 I 1’ C. does not 
include such orders imong punishments An Apjielhte Court his therefore, no power to suspend the cirr)ing 
out of the order of detention pissed m lieu of a sentence of impnsoimient, 16 Cr, L J, 134. 

4 Sentence of Imprisonment cannot be Snspended, to taVe effect at a fnturs period, ) ut must 
commence from the time that the sentence is pissed Where a Msgislrjit postponed the exetufion ofa 
sentence o! imprisonment for a slated period, at the request of the accused to allow the accused to ippeal , 
lic/J, thil the sentence wis b id in law, and could not be earned into execution, 12 W. R. 47 =« 3 B. Ii. R. Ap. Cr 
50. 

427 , When an appeal js presenietl under section 417, the High Court maj issue a 
"arrant directing that the acaised be arrested md brought before it or «»> 
app^fr«fm*i^umil” Sufaordm ite Court, and the Court before which Jie is> brought mav coinimt 
him to pnson pending the dis|>osat of tlx. ippt il or admit him to hail. 

Note.— Note l 2 tos 417 It Is not iiecess iiy to gi\e the iccused nonce 1)efore issuing wirnnt 
r/ t6 Cr. L. J. 670 {6) 

428 * Cl) In dealing with any appeal under tins Chapter, the Apjiellitc Court, if it thinkb 
additional eiidence to be necessarj, shill record its reisers, andm»> either 
Appellate Court ma> take such eiidence itself, or direct it to be taken b> a Magistrate, or, 

ord^recut tobrnke? when the Appellate Court, ts a High Court, by a Court of Session or a 
Magistrate 

(2) When the additional evidence is. taken b> the Court of Session or the Magistrate, 

It or he shall certil> such evidence to the Appellite Court, and such Court shall thereupon proceed 
to dispose of the appeal 

(3) Unless the Appellate Court otherwise directs, the accused or his pkader shall l>e 
present when the additioml evidence is taken , but such evidence slnU not be taken m the presence 
of jurors or assessors 

(4) The taking of ev idence under thn, section shall be subject to the provisions of Chapter 
XXV, a>. if It were an inquiry 

Notes.—! Powers conferred upon Criminal Appellate Courts by s 428 are not analogont to 
those conferred on Civil Appellate Courts by the CIvU Procedure Cede.— A Civil Court his ordinarily no 
jurisdiction to take evidence of lU own mWion, It has to decide the ictiort on the e\idence addus.ed by the 
parties. But a Criminal Court stands on a different looting Section 540 gives power to the Alagistrate at any 
stage of the inquiry or trial to examine any witness he may find necessary to come to a proj>er concluiioii 
Section 42Salso Jn general terms gives power to the appellate tnbuuallo take additional evidence and before 
taking such evidence the Court must record its reasons for so doing 8 M. L T. 4t3 = 11 Cr. 1*4. 571} 8 M. IfcT* 

423 *= (1910) M W. N. 829 = 11 Cr. L. J. 734 

2. Scope of section— When Aprellote Court ought not to lake further ovldenco.— This section 
contemplates further inquiry by taking additional evidence, Vvhen the conviction by the Lower Court has been 
based upon some evidence vvhlch might legally support it bmwhKh In the opinion of the Court is not 
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quite satisfactory. It does not empower an Appellate Court so to act In a case where there Is rto evidence legally 
capable of sustaining the charge. 9 B. L. lb Appx. XXXI = 18 W. R. SI. The section does not appear to be applicable 
when the prosecution having had ample opportunities to produce evidence, has failed to do so Per Sundara 
I vER, ] , in 36 U. 4S7. When, however, the prosecution has preterred to adduce evndence and the Magistrate 
prevented them bj holding that it was unnecessary, the case U one in which a re trial maj be ordered or fresh 
evidence called for under this section, 36 M. 457. The powers conferred by tins section are not intended to be 
exercised in cases in w hicli the prosecution having had ample opportunities to produce ev idence, have done so 
and the entire evidence falls short of sustaining the diarge, 8 A. 217 at p.22L See also 6 B. H. & R. Cr.Ca.64. 
The necessity for taking additional evidence must be apparent from something on the record and cannot be 
derived from external information, 3 L. B* R. 114. Note 7 to s. 417 I .Jre also 19 M« 373. Appellate Court 
ought not to allow fresh evidence to be adduced merely because it is alleged to have been discovered after 
filing of the appeal, 31 M. Ill followed. 9 M'l. T. 323 =. (1911) M. B. N. 136 « 12 Cr. L. J. 40. 

Under s. 423 an Appellate Court cannot act upon any additional evidence which was not taken In the 
I ower Court unless the provisions of s 423 of the Code are complied with, 21 A. L. J. 869. 

3. Section limited to appeals under Chapter XXXI.— The power to take or call for further evidence, 
gi\ en by this section is expresslj limited to appeals under this Chapter XXXI 

4. Appellate Court cannot call for a finding nor act npon It. — This section empowers an Appellate 
Court to merely call for evidence and not to call upon the Loner Court for finding When an Appellate Court 
passes sucli an order, the proper order for the High Court to make is to set aside his judgment and direct him 
to restore the appeal and dispwse of it according to Ian , 9 hL L. T. 406 * 12 Cr. L. J. 240 ; 16 Cr. L. 3. 767 (H.). 
The Appellate Court cannot act upon such finding, 1914 M W. 778 — 18 Cr. L. J. 79 j but must come to Us 
own ooncUision upon the evidence taken b> the Magistrate, 16 Cr. L. J. 767 (M.). 5*# alsol BaLL. J.99 ss IT Cr. 
L.J. 332. 

1 Appellate Court caunet direct farther Inquiry by Police.— This section does not warrant an 
Appellate Court sending a case to the Mice for investigation, it having been onginall) started by complaint in 
Court, 1900 A. W. N. 130. 

e. Beaseotfor taking additional eTldeacemaitbe glfen.—Slrr 8 K. L.T. 418all Cr. L.J. 671; 8 H. 
L, T. 423 a 11 Cr. L. J, 734; but failure to do so would be merely an irregularity cured by s 531, 9 H. L. T. 406 a 
IS Cr. L. J. 210. 

7. Pretence of acetued may be dUpenied with when additional evidence It recorded by High Court 
itielf.— Chapter XXX refers to the mode oi taking and recording evidence m inquines and tnals Under this 
section and s. 375 the High Court could dispense with the presence ol the accused, when additionvl evidence 
was recorded by itself Cnmtnal Affeal 52 of I90G Allahabad High Court The same procedure ins adopted 
by the NIadras lli|,li Court in heating theaj>;>e 3 ls connected with the Panga Peddi Harder Case 

8. It It only at an Appellate Court, or when addltloDsl evidence ti called for by Appellate Csort, 
that a Court can record tech evidence la absence of Jnrors Or atsetiort. — Where a Sessions Court in a 
trial by assessors for murder, relied on a statement by the deceased, and the evidence necessary to prove that 
statement was not recorded until after the close of the tnal and the discharge of the assessors, it was Aril/ that 
the evidence was recorded coram nonjudice, 15 A. 135. See also 19 tf. 375. 

9. Practice— date for re*h«aring m«t be Died — Whenever a criminal appeal is sent back for further 
itKiHir). the Appelhle Court should invariably fix •» date for the reJieanng of the case, taking care thit the date 
so fixed u In eich instance sufticicntl) renvite to allow ol a return being made to ihe order of remand— /Vv 
ar.v 2 M 

10. Aecnted it not a wUntia.— Tills scelioii d .es not seein to autlionre the examination of the accused 
ns a w iiness and it does not emixiwer an) Appellate Court to take evidence regarding proceedings IWore a 
Magistrate, such as to depose to the truth of an allegation, lhat the Magistrate had refused toexamine some 
viHness. A jvosecution regarding tlie laWiy of this staiement Is therefore bad A mmmal apfieat Is In reality 
a continuation of the criminal case, 19 K. 451 at p. 453. 

11. Cosrl asked to record evldtcce, not entitled to find.— If the Court tha* takes ibc additional 
evwk-nccis not the \p 51 elUte Court i’sc’i.»t shouM merely ceni*) the evidence to the Appenate Court and has 
no jKiwer to ex;<r<s any oii«nioi on ii or to a'cord acv jixlgment at the case then s*ond on the record This Is 
the luiKiK'n of ll>e Aps'elUle Court, 3 B. U R. ip. Cr, 69. 
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12. Sabordln&te Court taking fresh oTldenee c»n lanctlon preseeation.— .Ulien an Appellate Court 
directs further e\ideiice to be taken by a Subordinate Court tinder thisscaion it is comjietent for the latter 
Court before which such evidence is gnen if any offence against public justice as is described in s. 195 is 
oomnutted before such Court by a witness whose etideuce is being recorded therein to send the case for 
imesiigation to a Magistrate under the proMsions of s 476 19 W R.64b6B Ib K. C9S (F B.}. 

13. Taking additional efldenee and finding opoa itglvei no right ef farther appeaL— On appeal from 
tlie eomiction of a Deputy \ragistrate the Sessions Court got add tional evidence taken and on considenng 
the same dismissed the appeiL It w as contended that the prisoier Ind a further right of appeal H(l‘i that 
no appeal lay for under the present Code the Appellate Court is directed xodtspyte oj the appeal and not pass 
sentence judgment etc as under the Code of 1661 The Appellate Court is not competent to pass a 
fresh sentence and it has no power to consider md determines new case disclosed by the additional evidence 
except m so far as to affirm or modify or set aside the se itence under appeal or to net othcrw ise as prov ided by 
s. 423 {l)(4) under s. 430 the appeal judgment Is final 27 C. 972 wht^ pnctically enemies 2 W R. 13 and 
explains the changes vn the law as laid down by the previous codes. \\ here an Assistaot Magistrate decided a 
casevvithout examining the w itnesses for the defence the Sessions Judge on appeal ordered the evidence of 
those witnesses to be taken by the Assistant Magistrate and on the depositions being returned to him dealt 
with the case and confirmed the conviction and sentence of die Assistant Magistrate that the judgment 
of the Sessions Judge though in form confirming the Assistant Magistrates judgment and sentence was 
fn substance an original judgment and duat an appeal lay from it to the High Court upon the merits 2 W F* 
13, fi W B 69 a1so6 B. L B.4S3=»15 W ILS3, 8 9 B.99andB B. B C. R. Cr Ca.64. 

14. 9beo action ttader this lectloo preferable to re trial?— Where an Appellate Court found that three 
matenal w itnes es had not been exanuned and making that one of the grounds ordered a re-tnal held that 
the proper procedure for the Appef/ate Court to adopt w-as to proceed under sub-sev. (tj of thissecftoff Si C 

15. Pbtlaetlon between directing farther eTldeace, farther ieqalry er re trlaL— .S’re ss. 497 and 
423 A Sessions Judge or Distnct Magistrate aaing under s. 437 (othenvise than as an Appellate Court) can 
only direct further inquiry and has no power to take evidence or direct the taking of further evidence The 
High Court alone as a Court ot Revision under s. 439 has all the powers of an Appellate Court mdudingthe 
power under this seaion 6&ti J 231es6Cr L.J 337 Wliere an Apivellale Court directs a re-tnal unders. 423 
It cannot restnet the evidence to be taken to that mentioned in ns order but should refer the case to be tried 
in anew of the instructions in its order when il is open to the accused to adduce such additional evidence as 
he may desire 9 C. L. J 309 ~ 3 Cr L. J SOi 


429 , When the Judges composing the Court of Appeal are equaUy divided m opinion 
Procedure whe the case with their opinions thereon shall be laid before another Judge 
Judges of Court of of the same Court and such Judge after such heanng^ (i/any) as he thinks 
Apj«al are equally deliver his opinion and the judgment or Order shaU foUow such 


opinion 

Notei.-l Per slmllap p»otJslons.-&/s. 3-8 and 36 of Utters PaienUnt. t5 B 452 , 27 C. 501 and 892. 

2. Whole case referred to and not merely points ef difference.— Where on a difference of opinion 

between two Judges the case is laid before 3 tlird Judge thewhole case is referred to the third Judge and not 
merely the point or points on which the Judges d fiered and it is the duty of the Judge to whom the case »s 
referred to conbider all the points involved before he delivers his opinion and il will be accord ng to ue 
opinion of such Judge that the judgment will folkw 38 C. 202. 

8. Where Jndges agree as to one and disagree a* to another accused — I am not now concerned w iih 
the question of the trial o! two prisonere w ith regard to one of w honi the Judges composing the Court of Appeal 
may be agreed m their opinion while as regards the other the Judges may be equally divided in opimon. 
In such a contingency it is quite possible to maintain the view that, upon a reasonable interpretation of the tcTO 
case vvhal has to be laid before another Judge is the case of the pnsoner as to whom the Judges are equally 
divided in opimoru /Vr Mookerjee, J SSC.202 

4. Section does not apply to hearing of application ender ■ 193 (6). — ^The Section does not apph to 
theheanngof application under s. l9o (6) to revoke a sanction granted by the Lower Court orto give a sanction 
refused by it. If the Judges are equally divided,tbecase is governed by s. 36 of /Ar Zef/rri is the 
opinion of the senior Judge prevails 22*1 L.J 4t9(p B.)= SS Cr L.J 209 
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430. Judgments and orders passed by an Appellate Court upon 

appeal'*^ appeal shall be final except m the cases provided for m section 417 and 

Chapter XXXII 

Motes.—! Section 417 gnes a nght of appeal to Government against acquittal Chapter XXXII deals 
with reference and revision. 

2 Finality of judgments and orders — s 369 and Notes thereunder at pp. 934—938 Where a 
Sessions Judge enoneously dismissed an appeal on the ground that it was barred by limitation but on 
discos enng the error, admitted the appeal and acquitted tbe accused the High Court held the order of acquittal 

and not open to review 19 B 732; 24 P R 1887 
421 for non appearance of appellant it is open to 
• C.R.Appx.XXIX, 5N I..R.76 = 9Cr L J 593. 
Such an order of disposal without hearing on the merits is not a judgment 10C.li.J BOslOCr L.J 287 
As to finality of judgment in Sonlhal Pirgannai see 12 C. 536 An appeal judgment on a sanction application 
IS final 23 B 50 also Note 3 to s 42S and Notes 18 to 20 to s 421 

3. Section applies to High Courts.— An order rejecting an appeal summarily and without calling for 
records is final It is immaterial whether such order ts made before or after the papers are called for I B 101 
dishngttsshxng 7 Bom H C. R Cr Ca 67 See also 14 C. 42 and Note 8 to s 434 and Notes 12 to 16 to s. 369 and 
Note 7 to s 439 

431. Every appeal under section 417 shall finally abate on the death 
peali^^'*'”*”' of -qv of the accused andexery otherappeil under this Chapter (except an appeal 

from a sentence of fine) shall finally abate on the death of the appellant 

Motes —1 Reason for the ezeeptlon —\\e think that an appeal against a sentence of fine should not 
abate by reason ol the death of the accused because it is a matter which affects his estate We ha\e accord 
ingly excepted this case.— .Jr/ Com Rep 

2. Result et the death of one of sexeral •ppellants- Two persons were tried and convicted by a 
Sessions Judge of criminal breach of trust and sentenced each to one j ears rigorous imprisonment and a fine 
ofRs. 1 000 Both appealed to the High Court against the conviction and sentence and one of them died 
pending the deasion of the appeal The conviction and sentence on the living appellant were reversed but no 
order was passed as regards the dead one On the application of his nephew for reversal of conviction held 
that the appeal of the deceased appellant abated on his death but that his representatives had their remedy 
by a; plication to the Governor in Council 19 B 71*. Even ihe High Court cannot call for and examine the 
record of such a case with a view to revision and rectification 6 P R 1893. See conlra 2 B 564 The words 
newly introduced meet the above Rulings. 

S. Abatement of revliIoR proceedlugs.— By analogy to s. 43t all applications by way of revision abate 
on the death of the applicant 6 F R. 1693 contra 3 B. 964. 

4. Appeals agalast compsiuatloD directed under a. 390, do cat abate.— U’here compensation has been 
awarded under & 250 and an application for revision against this order has been made pending whidi the 
petitioner dies the application docs not abate also but can be prosecuted b) his legal represenutives, 34 P R. 
1908— SCr L.J 103. 

CHAPTER XXXII • 

Of Reference and Revosiov 

432. A Presidency Magistrate may if he thinks fit refer for the opinion of the High 
Reference by Presi Court any question of law which anses m the honng of any case pending 
dency vUgtstrate to before him or may give judgment in any sucli case subject to the deasion 
High Court. of the High Court on such reference and pending such deasion may athcr 

commit the accused to j.ul or release bim on bad to appear for judgment when called upon 

(t 0) rf l(t XXXVII if l.is MEinrucaaamMd armu U e prate iTTtdem.v&I«r lU. ChaiVrM 
UrwcBT* Cut.ltC.tX. 
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Notes —1 Reference before hearing of ease eaoaot be niade^A Presidency Magistrate cannot make 
reference under thjs> section beiore the hearing of a case, 1 Bora L R 621 

2 Reference to High Conrt ranst be en a qaeatlon of law —A reference to the High Court under this 
section must be on "i question of law as distinguished fromoneof {act Ratanlal 83S, tg whether the words 
stand to ply for hire m s 22 of Bombay Act VI of 1863 include walking or driving slowing iiloiig tj e road 
for a fare is a question of tact and as the Act contains no dcf mtion of the exj rcssfon stand to j ly and m 
thesbse/ce of any definition extending the meaning of the word stand it shoul 1 be understood m ils 
po] I lar sei se Batanlal 639 


3 Practice of High Coart on reference —Upon a reference under this section the High Court only 
deals with the particular points of law stated for hs opinion but not with the facts of the case nor any other 
ob/ectioii to the validity of the proceedings referred 33 C. 193. The order passed is conclusive both as to the 
merits o! the case and as to the quantum of punishment 1890 AWN 22J 

4 Right to begin —In a reference by a Presidency Magistrate to the High Court as to whether on the 
facts stated any offence has been committed by any accused person it lies on the prosecution to make out that 
in offence has been committed aud under the arcumstances the prosecution must begin l9 C. 380 

5 Except Presidency Magistrate no other UagUtratecan refer for opinion— A District AIai,istrste 
has no po ver to make a reference He can only bring i case before the High Court by way of revision This 
section gives po ver onlj to a Presidency Magistrate 18LR.4«0CrL.J2iS A Sessions Judge cannot refer 
a case to the High Court on a pointmsing in a pending appeal 13 A L J 477«16Cr b J 433. See botes 6 
ai (1 7 to s 438 


433. (1) When a question has been SO referred the High Coiirtshall 
pass such order thereon as it thinks fit and shall cause a cop} of such order 
to be sent to the Magistrate by whom the reference was made who shall 
dispose of the case conformably to the said order 

(2) The High Court may direct by whom the costs of such refer 
ence shall be paid 

Notes -1 High Court sitting la appeal cannot rerlew —The H»gh Coi rt sitting m appeal cannot rev lew 
xn order passed b) it under this section Rataalal639 5;*^ NoteTiinders. 439 But when the Magistrate does 
not dispose of the case (xmformably to the order of the High Court an appeal will lie under s 411 against the 
decision of the Magistrate 

2 Power ot High Courts to grant costs under this section —The High Court has no junsdicttou to 
grant costs lu criminal cases except in those cases where the Code of Criminal Procedure makes express 
provision The maxim expressio untus estexclusto attenti applied 49 M 913. 


Disposal of case 
according to decision 
of High Court 


Directio I as to costs 


434, (1) When any person has in a tnal before a Judge of High Court coiisibtmg of 
more Judges than one and acting in the exercise of its original criminal 
quSoM°am®nV'^in jurisdiction been convicted of an offence the Judge if he thinks fit may ^ 
original junsdici on of reserve and refer for the decision of a Court consisting of two or more Judges 
High Coi rt Court any question of law which has nrisen in the course of the trial 

oi such person nnd the determination of which would affect the event of the trial 


(2) If the Judge reserves any such question the person convicted shill pending the 
decision thereon be remanded to jail or if the Judge thinks fit be admitted 
quem“n mtervid*' ® « ^ail and the High Court shaU have power to review the case or such 

part of It as may be necessary and finally determine such question an 
thereupon to nicer the sentence passed by the Court of original jurisdiction and to pass such 
judgment or order as the High Court thinks fit 


Ss 432 435] OP REFEREKCK AKD REViSIOtJ. &13 

Notes.—!. Analegoas proTlslons.— (*) Chartered High Court. — See els. 25 and 26 of the letters Patent 
pnnted in the Appendix 

[it) Chief Court of Lower Burma —See ss 11 and 12 of the Lower Burma Courts Act VI of 1900 

(in') Punjab See Act XVIII of 1884 

2. Reference partly dlicretionspy.— It ism the discretion of the single Judge constituting the High 
Court whether or not he will reser%e a point of law for the opinion of the High Court consisting of two or more 
Judges, 10 B. H. 0. R. 73. In 22 B. 112 ( Tdak's Case) the application was refused The statement of the Judge 
who presides at a trial as to what has taLen place at it is condusue Neither the affidavits of by-standers, nor 
ofjurors, nor the notes ofcounsel, nor of shorthand wnters are admissible to controvert the notes or statement 
of the Judge. 

3. Point flf law malt be one arising In coane of * trlaL When a point of law is raised before the 
accused is called upon to plead, it cannot be referred under this section to the Full Bench, even if the presiding 
Judge wished it, 28 C. 211. 

4. Prisoner's conasel has the right to begin.— Where, on the application of such counsel, a question o! 
law his been reserved for the decision of the Court under this section, the counsel for the accused must begin, 

8 B. 200. 

3. Power ezersised by High Coort la a power of roTlew.— The power exercised by a Court sitting as a 
Court to decide questions of law reaened in criminal cases under this section is the power of review and the 
Court IS a Court of reference and revision, 8 B 200 . This is the High Courts power of review referred to in 
s 369 5ifeNote 12atp 936 and 7 A 673j 3 W R. 6 I, 10 B. 176 (P.B ). 19 B.731; 23 B 50. 

6 . Power of High Court on point of law reserved, to eontider merits of case —The High Court on a 
point of law reserved under this section has power to review the whole case and to determine whether the 
admission of the rejected evidence would have affected the result of the trial, 1 C. 207 s25 W. R. S 6 ; 3 B. 6 i| 
9Bora.H.aR.SS3t 10 &1.. J. IS.lOCr L.J. 193.32 8 111{ 17 C.642 ; 25 H. 61 { 4 C. W.M. 433. The question 
of appreaation of evidence is not one of law, 4 Bom. L. R. 986. 

7. High Coartlscompetest to dliposeofcasefloally —The accused being upon his trial for murder, 
two principal witnesses for the prosecution O and Af, were tendered pardon by the committing Magistrate 
under s. 337, and were accepted by them. The Judge read to the jury statements (which had not l>ecn admitted 
m evidence) made by G and M, purporting to have been taken under s 361 , held, that the improper reception 
of such evidence constituted a deasion erroneous in point of law olculteU to prejudice the pnsoner Under 
s. 167 of the Indian Endence Act and s 537, the High Court went into die merits f)f the case quished the con 
viction and acquitted the prisoner. 17 C. 642. See also i C. W. N. 433 and 25 M 61. 

8 . Except HDder this section a DItIsIob or Fell Bench of High Coort cannot revise Jodgment of 
single Judge exercising criminal Jorlsdlctleu.— The powers ot a single Judge in a mitter with which he has 
Junsdiaion to deal are the powers of the Court and cannot be m any way controlled b> a Division or Full 
Bench of the Court. As no appeal lies, no revision lies, 1 P. R 1909 b 9 Cr. J, 306 { 4 P. R. 1909 b 9 Cr. L. J. 
378. In 32 B.ill (FB.) it was held (m a case arising unier the Letters Patent} that in the al>scnce of any 
reservation of the point by the trying Judge as provided bv cL 25 or of any certificate from the Advocate- 
General under cL 26 the Courtwas precluded from re^jpenui' a question which was deaded I 7 the Judge 
presiding at the trial i>ee also 35 M 397. 

435. (I) The High Court or any Sessions judge or District Magistrate, or any Sub- 
Divisional Magistrate empowered by the Loot Government m this behalf 
Tower to call for may call for and examine the record of any proceeding before any infenor 

of infenor Cnmmal Court situate within the local limits of its or hts junsd-Cbon for the 
purpose o! saiisUmg itseU or himself as to the correctness, legality or pro- 
pnetv of inj finding sentence or order recorded or piss-d, and as to the regularity of any proceed 
mgs of Midi inferior Court “and miv. when calling for sudi record direct that the execution of 
any sentence l*e suspended and. if the accused is in ctmfmtn^rt. that he be released on Uait or on 
his ow n l*ond pending the examination of the record “ * 

• T\*«* 9ari» !• ” l■»l T^ ^l l It Art XV lit cT l> 1 ..lit 
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* ‘ Explanation — All Magistrates whether exercising original or appellate junsdichoa 
shall be deemed to be inferior to the Sessions Judge for the purposes of this sub-section and of 
section 437 

(2) If any Sub-D» isional Magistrate acUng under sub-section (1) considers that any such 
finding sentence or order is illegal or improper or that 'iny such proceedings are irregular hefihall 
forward the record with such remarks thereon as he thinks fit, to the District hlagistrate 
t (3) ^ 

(4) If an appheauon under this section has been made either to the Sessions Judge or 
District Magistrate no further application shall be entertained by either of them 
Note —The old clause (3) stood as follows — 

(3) Orders made under ss 143 and 144 and proceedings under Chapter XII and % 17Sare not proc(:ed 
ings within the meaning of this section 

By the omission of this clause orders under ss 143 144 and 145 to 14s and 176 arc now subject to 
revision 43 C S22 holding that the High Court has jurisdiction lo set aside proceedings under s. 14$ is m 
consonance with the law as now amended. After the amendment by the omission of clause (3) of s. 435 

not now seem necessary to ha\e recourse to s. 107 of the Government of India Aa (BandO Gee C.T 61)tos«* 

aside a proceeding under s 145 


I— nature and scope of REVlfilONAL JURISDICTION 

Notes— 1 Scheme of revlslonal Jorisdietloii, «s I3S to 139 —Cenem) revjsional junsdicsfon is 
conferred by ss 439 433 and 439 Under these sections the Sessions judge and the District Magistrd<^ 
cannot themselves interfere except to suspend the execution of a sentence or grant bail but can only rep^*^ 
to the High Court and the High Court may in its discretion exercise any of the powers referred in s.439 
(1) As regards dismissals of complaints under ss 203 and 204 (3} and orders of discharge there is no 
appeal as there is in cases of acquittal and conviction and tie Legislature has not thought it sufficieot 
to leave these orders to be dealt with u >der the general revisional jurisdiction already mentioned 
has conferred special powers m regard to these orders on tJie High Court itself as well as on the Sessions 
Judge and District Magistrate Section 436 empowers Sessions judges and District Magistrates to comm'f 
for tnal direct in cases exclusively triable at Sessions In less serious cases not triable at Sessions u is 
open to the High Court Sessions judge or District Magistrate to make an order for further enquiry S3 fi 
220 at p 233. Ss 439-433 prescribe the method by which the records of any criminal case come to tpe 
High Court and the power to deal with the record is prescribed by s 439 Ss. 439—438 provide the machinety 
and s 439 the power to deal with the record 36 M 27B , 17 0 C 29 = 15 Cr j L J 217 Ss. 435—439 must be read 
together 19 C. 608 at p 617 } 40 C 477 (F B ) and w Note 1 1 lo s 436 Note 4 to s. 43? and Note 3 to s. 439 

2 This Chapter does not affect original jarlsdlction of Magistrates — Revisionat powers conferred d" 
superior Courts cannot be regarded as in any way impliedly restricting the junsdjaion conferred on Magistrates 
to inquire into offences— /Vr White CJ 29 M 126 (FBk .S5r# also Note 20 at p 586 Note 13 to s 436 and 
Note 3 to a 437 

3. Calllog for record not a stage of any Judicial proceeding —The call for the records of a case 
underths seaio i by a District Magistrate etc is not a judiail proceeding soasto give him jurisd ction to 
make an order unders.476 in respect of a case d sposed of by a Magistrate subordinate to him IBM I< J 489 
= 3Cr L J 118; 11 N L R 38 = 16Cr L J 289 In 29 M 659, the Court refused to deade whether an ordet 
passed after and as the result of an examination of reoirds under s 435 was a judicial proceeding 
Note 21 

n— COURTS IN WHOM REVISIONAL POWERS ARE VESTED 

4 High Court.— .SVr s 439 and Notes thereunder as to the revisional powers of the High Court 
B Gettloni Judges. — yt// J^fagulrales snehiing the District Jilagtslrdle and a District MagUtratl 
acting under s 30 are inferior to the Sessions Judge for purposes of revision — The Magist racy arg 

• TbU •xpUnkt on wm addMl AH XVIII ef IMS • 116 
t SubiMtlOB (S) wM om tud t>r IS S, 
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subordinate to the Sessions Court, only for the purpose of reference to the High Court in cases in which Tension 
IS required. See s. 17 (5) and Notes thereto It will be the duty oi Sessions Judges carefully to peruse the 
Judgments and orders of the sub-dtvisiona) and hrst class Magistrates submitted to them by District Magistrates 
and to report to the High Court, without delay, any case which, in their opinion, calls for revision or any 
doubtful case. They will not themselies issue proceedings cnticising those of Alagistracy except on appeal. 
District Magistrates should comply with all requisitions for records, returns and information made by Sessions 
- Judges with regard to any case referable by them to the High Court They should also render any explanation 
which Sessions Judges may require from them or from Subordinate Magistrates in such cases — Mad. H C Rul , 
Mlk December, 1854 The duty of aiticislng the proceedings of the Subordinate Magistracy, is a duty devolving 
upon the superior Magistracy and not on the Sessions Judge, 7 M. H, C. Jt Appx. XXTIJ 

(a) uiddtbonai Sesttons Judge —incept the power conferred by s. 438 (2), an Additional Sessions 
Judge would ordinarily appear to have no power to act under Chapter XXXII The expression * Sessions 
Judge ' was substituted * for Court of Session * by the 1898 Code See s. 43S (2). 

(£) Asstsitinl Sessiottt Judge •-'LOQ)t.\n% to the terms ofss 17, 193(2), 409 and 433 (2), an Assistant 
Sessions Judge is not competent to exercise any of the powers conferred On Sessions Judges by Chapter XXXII 
See 9 B. 164 (Joint Sessions Judge) , and 37 A. 286 (power of Assistant Sessions Judge to hear appeals). 

(c) Joint Semons Judge —Under the old Code it was held that a Joint Sessions Judge had no power 
to act under Chap XXXII, 13 W. R. 21; 9 B. 164 }9 B. 332. The present Code dues away with the office of 
Joint Sessions Judge 

6, Dletrlst Magistrate —All Magistrates appointed under s$ 12 is 14 and 15 are subordinate to the 
District Magistrate, see % 17 (1) and Notes thereto 

Additional District Magistrate —Wi Additional Disuict Magistrate appointed under s lo (2) is also 
subordinate to the District Magistrate see Note 4 to s 10 and Note 15 (ii). 

7. Sab^Dlriitenal Magistrate specially empewered.— In Madras and the Punjab, all Sub-Divislonal 
Magistrates have been empowered to act under this section.— /brr St George Gazette, 1883, p 13, Punjab 
Gazette, 1883, p 87 In Upper Burma (with the exce|)tionof the Shan States), all Sub-Divisional Magistrates are 
by Reg V of 1892, Act V, empowered to call for records under s. 435 The power, however, is limited by sul>sec 
{1),eg, they cannot sanction a prosecution, 7 W. 560. In perusing the calendars under this section, these 
judiaal officers are merely acting within its provisions which are, to sativty them>et\es as the correaiiess of any 
finding, sentence or order, etc They are not then acting m aii) stage of a judicial proceeding IfaDistna 
Magistrate thinks that an order of a Sub Divisional Magistnte is noi legil or proper, he can acting under this 
section, report the matter to the High Court, 26 H. ISO. 

6 . Proceeding of MagUtratt Bot «tnp 9 w<r«d, yoM.— If any Magistrate not being empowered by law In 
that Ivehtlf, calls under this section for proceedings, his proceedings shall be void, b 530, cl (mj 

111.— COHCDRRENT JURISDICTION OF SESSIONS JUDGES AND DISTRICT 
UAQI6IRATE8 UNDER THIS CHAPTER.-8UB-SEC. ( 4 ). 

9. Powers of Beitfont Jndges— 

(0 Sessions Judge tneomfieUnt to aeteMef'‘suo mjtu" or on oppheation after District Magisfratt hat 
been fuored under s 435 -In IT H.L. J. 113 SM » * ^ . . . • 

that after an application had U?en made to the • . 

to the Sessions Judge IS expressly forbidden by . . 

to revise the order passed by the Distria Magistrate in revision, but only to call for the record and report the 
District Magistrate s order to the High Court. See also 17 C. V. N. 431 — 17 C L. J. 503 — 14 Cr. Z.. ]. 133 . A 
Sessions Judge is competent to entertain an application or act no mo/u to call for the record of a case m which 
an application has been made to the Uivtrict Magistrate under a. 435 and re'ef the Dtstria 5fagisira*e’» order to 
the High Court, the prohibition in sub-set ( 4 ) l<eing as applicable to such an application the object of which 
was that the Session» lud|.e should not revise the order passed the Distna Sfagistrate In reTliIon,10 
It.P.t»13 — f4Cr.L.3.1S4. \ ‘vesMons Judge has concur-ert Jurisdiction with the District Slagistrate under 
this sealoa , thcreloce. w here an aooised. charged with murder is discharged by a fjrst-ctais 5 f agiitra'e arid bis 
order Is upheld by the Divinct Magistnte, a Sessions Judge cannot direct Lhe Ijst-dass Magistrate to commit 
the accused to Court of Sessions, XaUalaJ 837. See Ko*e 2 to s. 43 & 
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(it] Sesst/?/tsJadge €annal direct fiirlA€r taqutry afUr Dtslnct Jldjgtslrnle Aits dtall tvith case under 
s 435— i*«22C 373} 17 C. W. N. 431 => II Cr. 1. J. 123 and Nole 6 to s. 437 

[m) Sessions Judge can refer proceedings of District Magistrate under s 433 to J-Jtgh Court 
the matter of reporting a case to the High Court for orders, both the Sessions Judge and the Distnct Jifagistrate 
have concurrent jurisdiction, but the Sessions Judge has no jurisdiction to review an order made by the Distnct 
Jtlagistrate under s 437 refusing a further inquiry It is open to the Sessions Judge to refer the matter to the 
High Court under this section, 22 C. 373} 17 M. t. J. 133=*5 Cr. L. J, 132, 

{tv) Sessions Judge can refer proceedings of District Magistrate exercising appellate junsduhon — 
Under the old section it was held that a Sessions Judge has no jjower to refer to the High Court the 
judgment of a District Magistrate given in the exercise of his appellate junsdiction as he is not then an 
inferior Cnminal Court to the Sessions Judge withm the meaning of s. 485, II C. W. N 206. But now under 
the amendment of sub-sec (IJ b> the addition of the explanation that all Magistrates whether exercising original 
or appellate jurisdiction shall be deemed to be inferior to the Sessioas Judge for the purposes of the sub-section, 
14 C. W. ff. SOB IS no longer good law ft may be abo noted that 3 Lah 23 hofds the same view as i' 
embodied in the new exphnatioii to sub-sec (i) 

{v) Poioer of Sessions Judge to revise orders oj District Magistrate under s 195 In 30 A. 109, it 
was Atf/d that a Sessions Judge has no jurisdiction to revise an order of a Distnct Jfagistnte setting aside an 
order Ota third<lass Magistrate refusing tosanaiona prosecution under s. 211, I p C on tlie ground that the 
only Court to which an appeal lies from an order of a thifd<!ass Magistrate i« the District Magi«nte See, 
however, the recent Full Bench Ruling in 30 M. 332 and Note 2i5 at p Si) 

(t/j) competent to revise proceedings of a District Migistrate acting in the extrcMe of 

his origin il criminal junsdiction —See 12 C. 473 (F.B ), 15 P. R. 1904 and Note 1 to s. 436. 

10, Powers of District MagUtrate— 

(i) Dislrtei Magistrates cannot either on application or ' suo motn' act after Sessions Judge has dealt 
mlhcase mderthu Oiir/fer— After the Sessions Judge had refused to imerfere with an order of discharge by 
a second-class Magistrate the District ftfagistrate acting suo tnotu directed the committal of the accused, //'/d 
the committal was invalid. What the Distnct Magistrate might not do on application he could not do suo tnotu 
by dispensing with an application Tlie fact that the District Magistrate passes the order of commitment 
without the knowledge of the Se»siou> Judges refusal does not make it less illegal The reason for the 
prohibition is the avoidance of a conflict between the orders of two di'-tfict authorities having co-ordimte 
powers, 26 M. 477 , Ratanlsl 837 is no longer law, having regard lo Mib-sei (4). But see 17 Cr L J. 497. 

(«) Distnct Migtsirale cannot direct further inquiry under s 436 wketi Sessions Judge has already 
passed orders under that section Sec Note 5 to s 436 

(«»} District Afagfs/ratc cannat under s 43S refer proceedings of Sessions Judges to Jd,gA Court— 
He must move the High Court through the Public Prosecutor— A District Magistrate has no power to call for 
the record of a Sessions Court under this section as the District Magistrate is subordinate lo the Sessions 
Judge, and tlie High Court will not interfere on a teport under s 438 made by a District Magistrate who is 
dissatished with the proceeding* of a Sessions Judge 3N L R 149s:4Cr.I< J. 432 where 23 C 2 iOKjollo 2 ted 
and 0 A. 362? 13 W. K 42 and 8 B. 307 are referred to A Disuicl Magistrate Ins no power to refer the 
proceedings ot a Sessions Judge acquitting an accused person, who had been conv icted by a Bendi of Maps- 
trates, to the High Court, 6 C. L R, 245 j also 18 & 180 } 8 C. 875 1 14 W. R 25 If he coasiders that there ha-, 
been a miscamage of justice in the Court of Sessions, he should communicate with the Ptihhc prosewtOT 
as to the case in which he thinks such miscarriage has. occurred, and invite Ins assistance to move the High 
Court with regard to iL (9 A. 382} 10 A. 146 , 12 A. 4M, 34 A. 3«/<77fcm'r(lj 25 A. 128 , 1 B. L C 49=8Cf.UJ. 
181tA/<zrf H C Pro.nth Sepiember,mB,i.2n.\i T.170= I912M.W.N 812 = 33M.t J 732 = 13Cr.L J.714} 

28 A. 91; 2 N. L R. 119 » 4 Cr. L. J. 422} 23 C. 249} Rstanlal 601 and 623 } or to lake steps for an appeal against 
tlie order of acquittal by the Sessions Judge, Ratanlal 312, followed in 8 Bom L R 1099, where it was held tiiat 
when a District Magistrate finds that the sentence jwssed by a fifst<Ias'i Magistrate and confirmed m appea 
by the Sessions Judge i-, inadequate, he Is not competent to report the matter to the Jligh Court under thiS 
section, but should bring the fact to the notice of the lx>cat Government to have the High Court moved through 
ihe I’libht I rosecutor In 10 JL 146 and 23 A. 91, the Allahabad High Court observed that, as a general rule, it 
wuiilil not entertain a reference from a Dismct Alagistnte which had for its object the enhai cement of a 
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sentence passed by a Sessions Judge as a Court of appeal ; Mr also S Lah 11. So also 6 Bom. B. R. 1099 = lCr. 
L. J. 1113. In 36 A. 378, Chamier, J , held that it was \ery doubtful whether the District Magistrate is entitled 
as a matter of law to make a reference for the enhancement of sentence passed in a trial held by the Sessions 
Court , but assuming that he is so entitled it is extremely inconvenient that the District Magistrate should be 
allowed to criticise an order of a Court su)>enor to him inthisway Heshould however, do so only in very 
special cases, 10 A 148 , 15 H. 36 A District Magistrate has no power to criticise or refer to the High Court, 
the proceedings of a Court, like the Sessions Court, supenor to his own Weir II, 565 and 566 ; nor is he compe- 
tent to report to the High Court under this section an order passed by his predecessor in office. But the fact 
that the reference w as imp oper need not necessarily prevent the High Court from passing the appropriate order 
under the circumstances of the case, as it has ample powers under s 439, RatanIaI652, 14 W. B 25,41 Bom. 47 ; 
24 A. L. J. 224 

(tv) Dtslncl MigtUrale cannot withhold order of Sessions Judge even tf wrong —The District Magis- 
trate must forw ard the orders of the Sessions Judge to the Magistrates to whom they are addressed He has 
no right to withhold the order because in his opinion it is not a legal order if he desires to obtain a revision of 
such orders, he should move the High Court through the Law Officers of the Government 9 A. 362 and 18 C. 186 
referred to, 8 U. L. T. 83 » 11 Cr. !• J. 327. 

IV.— OVER WHAT COURTS AHD PROCEEDIHGS BEVISIONAL JURISDICTION 
MAY BE EXERCISED. 

11. No revialonal Jurisdiction under this Chapter over proceedings of Conrts other than ‘ criminal,'— 
Thejiowerto revise proceedings under ibi> Chapter is confined to proceedings of inferior Crvntnal Courts 
and docs not extend to the proceedings of Ctvtl or Revenue Courts A Sessions Judge or a High Court has 
therefore no power to call for the records of Civil Court A Cnmtnal Bench of the High Court cannot, therefore 
interfere with the proceedings of a Civil or Revenue Court under s i95ors 47b 5Ve26 A, 219 (F.B ), 1904 A. W. Ni 
170} 1902 A. Vr.N. 202; 28 A. 654} 31 A. 38$ 8 0 W. N. 73 , 40 & 477 (F.B ) 28 M 13»}36H.72, Weir II, 841 and 
6Q2}4L.B.IL339«-9Cr.L.J.24}4L.B.R.138a7Cr.t, 4.418;7 L.B.R.78 ^6 Bar. L.T. 144 o 14 Cr. L. J. 496 1 
1915 U. 6. B. Ill, 83 — 17 Cr L.J.83, 19 C. W N.447«-21C.L.J.198al8Cr.L.J 288,17 0 C.29» 15 Cr. L. J 317 
(where 40 0. 477 It 6 0. C. 216, dirMbf/d/rn/v and 13 0. C. 198 — 11 Cr. L. J 514 distinguished), nor 

over a Magistrate exercising civil (lowers, 9 Bom. L. R. 1347 — 6 Cr. L. J. 435. In 26 6. 783 the point w is raised 
but not decided 

Contra.— In PUNJAB and CENTRAL PROVINCES it is held that it is com]>etent to the High Court 
under ss 43a and 439 to revise the orders made liy Courts other than criminal in any proceeding under Uns 
Code, r under ss. 476 and 195,5 P. R. 1908 » 7 P. W. R. 1908 » 7 Cr. L J. 231 (F.B) 4 N. L. R. 140 — 8 Cr. L. J. 
331. 

12 Conrtt held ta be not criminal— 

(i) Jncomedax Officer m aWervime Onirt and not a Cnminat Osurt.— -An Income-tax Olheer 
adjudicating upon a petition for reduction ol income-Ux or hearing an appeal under the Income tax Act II of 
1888 IS a Court and com(ietent to sanction prosecution under s. 476, but the High Court has no i>ower to 
Interfere with such order under a 435 as the Income^ax Officer is not a Cnminal Court, 26 11.72 , 33 B.642 
(F.B ) , 44 P. R. 1903 — 3 Cr. L. 7. 128 ; 3 8. L. R. 66 — 10 Cr. U i. 393 and 15 Cr. L. J. f. 

(li) District Kcgistrarnot a Cnminat Ctrarf— Distnet Registrar is not a Crimtiial Court wilihin the 
meaning of this section and an order by him granting sanction cannot be rev ised, 14 Bora. L. R. 970 — 1 Ben. 
Cr. Ca. 314 — 15 Cr. L. J. 843 ; S3 A. 109. Cf 30 11.326 and Note 44 at p. 502. 

(tit) Setlletnenf Officer under the Bengal Tenancy AtL~-Ar\ order nude under s. 476 b) an Assistant 
Settlement Officer under the Bengal Tenancy Aa cannot be revised under s 439, as it Is not an in'erior 
Criminal Court, 40 C. 477 (P.B.V 

(ir) Magistrate acting under s ^ ef the Bombay Dntnct Wrf- Under s. 8b of ike 

Bombay Ihsfnct MuntetfaJiiies Act, III of 1901, a Magistrate heanng an appeal under that section is merel) 
^e apftcll-tte authont) having Jurisdiction to deal niih the quesuon o* a ovil Ilabilty He an tnfc 

CViwiaa/ Court to whirfi alone the feMSional jnnsdtnion trder this «eaton is rmit ^ IL 

A Cr. I» 425, but xrr Note H (\}i\ 
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IS. Caies Trhere ravkional Jnrlidiction It apecUlljr prohibited— 

(0 Preis Act, s 22 ^See Note 40 to & 439’ 

[it) Extradition of 1903— See Appendix and Note 41 to 439. 

(j«) Reformatory Schools See Appendix and Note 39 to s 439 


14 Coarts and proceedings which have been held to be within the revislonal Jarlidletlon — 

(*) Order under Eastern Bengal and Assam Disorderly House Act— A. Magistrate making an order 
under Act II of 1907 (E B and A Code) is an inferior Criminal Court and the High Court has Jurisdiction to 
revise such order, as the information which lies at the root of the proceedings thereunder by virtue of s. 2 is to 
be received by a first class Magistrate, who is an offici'il whose character is determined by this Code, 87 C. SSI 
(ii) Order under s 2S3 of the Cantonment Code, 1899 —An order purporting to have been made under 
s 283 of the Cantonment Code, 1899, is judicial order and not merely an executive order and therefore subject 
to the revistonal junsdiction of the High Court, 9 P. R. 1909 «= 30 P, R. 1909 «= 11 Cr. L. J. 17. See also 1 P.R* 
1906 j 33 P. R, 1905 

(«0 Orders under the CaUutti Municipal Act III r>/ 1899— The orders of a Magistrate under 
ss 449^50 of ike Calcutta Municipal Act are open to rexision by the High Court, 33 C. 287 \ 34 & 341 1 29 C.491. 
Where the Legislature by express enaament (s 64S) vested a discretion in the General Committee, the High 
Court will not interfere if the acts done are within the provisions of law, 34 C. 30. 

(iv) Inspeclot'Ceneral of Police —Act K <>/' 1861— Under ss 4 and 6 of Act V of 1861, the Inspector 
General of Police IS a Magistrate and if he gives sanction his proceedings may be revised, 9 P. W. R. 1905 •=> 
7 Cf. U J. 891. 


(i/) Proceedings under Indian Railways Act— A Magistrate’s proceedings under s. 113 oi ike Indian 
Railways Act IX of 1890, are open to revision by the High Court under this section and s. 439, 18 P. B. 189« 
(rf) Forest Act VII <?/i878— The terms of s. S8of the ForesA Act do not exclude the revistonal 
powers of the High Court over a subordinate tnbunal in the exercise of its aiminal junsdiction where there has 
been material error m a judicial proceeding, 4 A. 417. * 


(.1.1 Bembay Dutncl MimcifMiet AcHIJo/mi -In a case inslituled under s ISl (2) of the 
V13 , the using of a place m a certain manner after notice has been given unders 151 (I) the mere fart can 
being given is not conclusive evidence of the user of the place contrary to the ^ * 233”'*”**^*^ 

ingredients of the offence must be proved as in any other criminal tnal 8 B. L. R. 238 >=* 1 r. 

(mil) B'oriWj Br^a^i cf Centred Ad XIII cf IBSS-Tho High Court has under 

ss 435 and 439 ol the Cr Pro. Code to revise an order passed by a Magistrate directing ®”her _ 
advance or specific performance of the contract under para, J ofs.2 of the Wor ens reac 
Act Xni of 1859, 43 B. 607. 


15. Power, of revl.lcii limited to proceeding, of “loferlof Court. ’’-Within the temtorial Junsd.rtion 
of a High Court, all other Courts are mfenor to it . m a Sessions Division the Sessions Court is su^nor to all 
other local Cnmlnal Courts, and all such other Courts are mfenor to it, and m a district all other ^^®S»str 
are by s. 17 subordinate to the Magistrate of the District, and consequently inferior to him and inJenor as nmc 
for the purpose of s 435 as in any other respect, 18 C. 473 (F B ) 


Infirurf statutnbly inoompel.n, to holder o.erasi! equal powers It catties ""‘I"' *' “'j 
ol suhotdination, which latter means inletiot in tank" 9 B 100. It is mote comprehensive than the wora 


the relation of a second 


subordinate, 8 M. 18 (F.B ). There may be inferiority without subordination as in t ts 

or third-class Magistrate to the Court of Session, 18 C 473} 10 C. 263 and 831, 7 A. IS 
not competent to refer the proceedings of a superior Court to the High Court on the grouii .t - 

improper. 6 & L. R. 243 and 8 C 876 A Bench, FuU or Divisional, of a High Court cannot revise oroere o 
single Judge of the High Court as ihere IS no inlenonty, 4 P P. 1S09 «s9 Cr. L 3. 378; bP- • “ 

814; 14 a 42. 


(») All MagislraUs including District Magistrate inferior to Sessions Judge —See Vk 
1889 A. W. M. 100 Even a Distnct Magistrate actingund^r s 30 is inferior to the Sessions Judge, 18 F B. i ♦ 
See Note 1 to s. 436 and Note 5. 
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(i») Firsl'Clau Magisiraie \nfenor to Diitnct Stagtilrale — The Court of a Magistrate of the first 
class IS inferior and subordinate to that of the District hlagistrate, who is superior in respect of executive as well 
as judicial functions to all other Magistrates, 9 B. 10!) ; 8 H. IS (F.B.) , 7 A. 853 (F.B.) , 13 C. 473 (F.B.) , 33 P. B. 
1885. The District Magistrate can therefore call for and examine the record of a proceeding before a Sub- 
Divisional Magistrate of the first, class, ei’en if the first-class klagistrate has been appointed an Additional District 
Magistrate under s. 10 (2) 35 P. R. 1903 sa 9 Cr. L. J. 104. 

(lit) revtstonal jurtsdiclton to Sesttovs Judges and flfagtstrates outside the hmits of their 
Division or Dislr%cL—\i\\Ks^ sanction was granted and confirmed on appeal by the Magistrate of the District 
of South Arcot and a complaint laid before a Magistrate in the District of Chingleput, the Sessions Judge of 
Chingleput i» not competent to revise the sanction proceedings or to report such proceedings to the High Court 
and to stay proceedings before the second-class Magistrate of Chingleput pending the result of the revision, 
26 U. 137. See also 30 U. 136 in Note 4 to s. 403 as to the significance of the word ' situate ' in sub-sec (I). 

16. Bevision limited to proceedings of ^ConrU* as inch and does not extend to «xtra>Jad!ela! 
proceedings— 

(*) IVhen a Afagistrate acts as sueh, Ais proceedings unit he liable to revision whatever he may call 
When an illegal order is passed and action taken which involves matters coming within the purview of 
Law and Justice and within the scope of authority of the Courts, such authonty cannot be ousted by the mere 
(furi/ of the officer, that he was not acting as a judiaal officer but in his executive capacity and the High 
Court can interfere by way of revision, 4 P. R. 1903 1 P. W. R. 1903 » 86 P. L. R 1903 = 7 Cr. L. J. 203 and the 

validity of such an order may be tested on a prosecution for ns disobedience, 11 C. W. H. 266. An order 
passed by a District Magistrate cannot be supported as an executive order m the absence of any statutory 
authority which would justify the making of it. 170 C. 283 s 15 Cr. L. J. 668. See Notes 10 and 1 1 to s. 439 
In 7 A. L. J. 983 sail Cr. L. J. 476 it was held that when a Magistrate deals with the case as a Magistrate 
the Sessions Judge may proceed under this section In tins case the Collector who alone was empowered to 
levy a fine under s. 2 of Bengal Regulation Vf of 182$ made over the case m his capaaty as Distnct Magistrate 
to the Joint Magistrate who levied a fine Under s 4 an appeal lay to the Board of Revenue A/z/if, the 
Sessions Judge was competent to deal with the case under s. 435 and the High Court set aside the sentence of 
fine See Note 58 at p. 235. Note 58 at p 264, Note II tos 439 and Notes under s 47& 

Judicial and executive order distinguished scope of this section is very wide and the 
powers under it are not confined to calling for the records of judicial proceedings alone The distinction 
however between a judiaal and an executive proceeding is very simple.— The essence of a judiaal proceeding 
IS a declaration of the law on the particular case which has to be arrived at as the decision of certain legal 
relations * est emm judmain lex ad factum sineulare aplata (Grotues de pure praedae C I J. The essence of 
an executive proceeding is an act to be done under such and such circumstances and inquired into when 
necessary with a view to determine whether in the particular case they call for or justify some particular" 
This distinction being borne in mind, the cases in which the superior may departmentally overrule the orders of 
his subordinate are eiCsily discriminated from those in which a Judiaal review is necessary, Ratanlal 129. See 
also 29 U. IDOt 4 P. R. 1903 a? Cr. L. 3. 202. The test tor deading whether a particular officer Is a Court, 
does not depend upon whether he Is empowered to take evidence but vehelher he has been given jurisdiction by 
the constituted authorities to deal out justice in any particular defined class of cases /Vr Sadasivier, J, 
SusDARA Iyer, J . is of opinion that the true test is laid down in 34 M. 131 refers to Rex v lyoodhouse, liWt) 

3 R. B.501, where the test adopted appears to be 'whether there was a /ii before the officer,’ 88 If. 72. See 
Notes 3S— 44 under s. 195 and Notes 6—13 to & 476. 

^iiij Extra-judiCitit orders subject to rerMwm.-— The High Court canncn revise an extia^udidal 
order passed by a Magistrate, 1833 A. V. N. 35 ; nor can it give such opinion on questions submitted by the 
Lower Courts. The Lower Courts must Instead of applying for instructions in such cases, pass orders and 
submit their proceedings for revision, 8 V. 18. Thus a 'fagtstrate’s order directing the observance of 5funiapal 
bye-laws w-hich prohibit the slaughier of votive animals in pnvate houses is not rcvlsable under this section, 
1885 A. W. R. 253. So a general orcular prohibiting unoertificated pleaders from practising m the Cnmlnal 
Courts In hts Distna by a Distna Magistrate is an admimstrauve miner The particular pleader who has bc<»n 
refused may apply by revision, 19 M. L. J. 864 ■■ 11 Cr. 1^3.89. In 1903 A. V. R. 173 the High Court dedined to 
Interfere with an order passed by a Dismci Mtgisnate when he revised the Us* o! petition wntcis who were 
allowed to pracuse within the p.-ednSl of the Court. ^ Colleger such b aot sebjea to the 
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Jurisdiction of the High Court in criminal matters and where in certain buti ara proceedings he fines a 

unders 182,1 P C for making false statemenr^ in snfwmrtftf a *•««. V » (•- -* 

not competentto deal with such order, 10 f. * • . . *• 

the rules framed by Go%ernment under s, ■ . . . 

ject to ren'ion bj the High Court, 29 A. 363. In 18 P. R. 1914 266 P. L. B. 1914= 13 ft. L. J.601, it 

that neither the Cuil nor the Cnminal junsdiction of the High Court can be invoked for the purposes of revising 

orders under s. 36 of the Legal Practitioners Act and 21 A. 181 ; SI A, 69 $ 11 C. U J. SIS j la H. L. T. 411 and 41 

P. R. 18S3 were referred to 

[n) Orders under s 36 of the Legal Prachttoners AcL — ^The High Court cannot interfere un'^c*’ 
s 439, IIP.R. 1909. See also21 A. 181; 6 A. L, J. aifSa P. R. 1901; 1893 A. W. N. 236. ,y?irNote 9 (Iv) to S.476- 

(6) Orders oj Magistrate vested with quastjudictal functions not ofen to A Presidejicy 

Magistrate authomed under Rule 5 of the rules framed by the Local Government m pursuance of the powers 
given to It b> s.4i3 oi the Madras City Municipal AclAWoi 1904, to declare the inclusion of a certain person 
as a candidate for Mutiiapal election bj the President of the Corporation was illegal does not act a? n 
Court He is in llie I'osuioii ot a referee between the l‘re;>ident and the candidate (ll H. 26 (P.C.) , 21 B. 
33C.547 ;3QU 326, and (1892) 1 Q B, 431, referred to). Fhese authorities show that when quasi judicial 
functions are delegated to an ofheer whose decisions are ordifianl> subject to the revisional powers of the 
High Court, he is not wuh reference to the delegated power necessarily subject to its appellate or rev isioi'nl 
authont^, 33 M. 88L 

(c) Order under s ZoJ Sindh Frontier Regulahon V of 1872.--An order tinders 3 of the Smdh 
Ftonlier RegulUion is an executive order and is not open to revision by the High Court The Magistrate of 
the ’District acts in bis ctccatue cjpacrfj* and not as en ta/enorCnmtna/ Court, b S. Z, R. t9Cr. 

But orders under ss. 20 and 21 declanng forfeited a bond may be revised, 7 S. L, R. 194 w 13 Cr. L. J. 844, where 
8 S. L, R. lOa = 12 Cr L. J. 688 was distinguished on the ground that the order made by the Magistrate w*s 
not covered b> the regulation 

(d) Orders made under s S%of Bonthay Aet IV ^1690 are exeevtiie orders and cannot de ret’tsf‘^ 
under this (Kapler— A Court of Session should not call for the proceedings of a District or Sub-Division®* 
Magistrate under this section when the order is duly made by sudi Magistrate under s. 43 of Bombay Act IV of 
1890 The proper course fora person feeling aggrieved by Magistrate’s order is to petition the Governor jn 
Council under w hose control the prerogative of keeping the peace is w orked by the Magutraej , Ratanlal 633 
and 540. An order made or purporting to be made b> a District Magistrate under s. 44 of the Bombay District 
Police Ad /rn/1890 is not a judiaal order made by aCourt It is a mere executive order made by the 
Distnct Magistrate as Head of the Police with which the High Court cannot interfere under this sectioO. 
12 Bom. L R, 1029 = 11 Cr L. J. 703. See also Ratanlal 540 where it was held that the High Court has no 
jurisdiaion to interfere with an order under s. 43 of that Act. 

Y.--P0WEB5 AND DUTIES OF INFERIOR KEYISIONAL CO'URTS. 

17. Points to be borne In mind In roTlslng procecdlngi ot Inferior Conru.— Some of the points to 
which the attention of the Sessions Judges and District Magistrate should be particularly directed intheexerose 
of their powers of supervision are noted below — 

(1) the rash issue of process , 

(2) the dealing w ith disputed claims of nght under colour of a charge of criminal trespass or misdnsf 
and convictions heldot the former offence without a finding as to the criminal intent, 

(3) the indiscreet imposition of fines beyond the means of offenders , 

(4) the light punishment by inferior Courts of offences requiring severe punishments in cases which 
ought to have gone up to a superior Court for enhanced punishment, 

(5) the imposition of heavy fines m addition to impnsonment with a view, in default of payment, 
to extend the term of impnsOnment beyond the Ordinary powers of the Magistrate to inflict , 

(.6) the exaction of excessive bail or excessive security for keeping the peace or for good behaviour » 

(7) unnecessary delay m the trial of cases -^Afad. H C 1141 Dfcember, 1834, para, l?, * 
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IS. Powers limited by u. 43S, 437 and 138.— The powers conferred by tins section are limited to 
reiKjrting under s. 43S and to the specific jxiwers conferred by ss. 436 and 437 The Sessions Judge cannot 
himself issue proceedings aiticising those of the Magistrates except on appeal, 7 M. H. C. R. Appx. XXYII. 

19. Referrlog aatherlty not entitled to record fresh evidence.— A Sessions Jtidge ni'il^ing a reference, 
after calling for records under this section, cannot take fresh evidence, 1832 A W. N. 146, md neither can a 
District Magistrate, 3 Bora. L. R. 677 ; 12 A. L. J. 48tsElS Cr. L J. 575. 

20. Records may be called for at any st&je of proceedings.— 22 C, island 24 W* R. 4. Records 
mav be called for even after the prisoner has ser\ed out his sentence, 7 A. 135 and where the accusetl is dead, 
2 B 564. • But there is no pro\ ision in the Code which enables a Judge to stop a tnal already commenced and 
to refer to the High Court any question or questions of law ansingon the merits m that case, Ratanlal 214. In 
exceptional cases, where a bare statement of the facts without any elaborate argument is sulhcient to convince 
the Court that the case is a ht one for interference at an intermediate stage the High Court will exercise ds 
disCTetion m interfering, 2 8. L R.2S = 10 Cr. L J.237. Note 42 to s. 439 

21. No power to accord sanction OB perasing calendar.- A Sub-Divisioiial Magistrate, acting under 

this section, has no authority to sanction prosecution on perusing the calendar, 7 M. 560 and 189; 15U, L.J. 
439 3 Cr. L.J. 118, as calling for an examination of proceedings under s 433 does not constitute a judicial 

proceeding, 11 N. L R. 36=16 Cr. L J. 239. In 1903 A W.N 74 = 5 A. L. J. 562:a7 Cr. I<. J. 304, the first 
class Magistrate who discharged an accused, refused sanciioa to prosecute the complainant for an offence 
under s 183, I P C An application was then made to the District Magistrate who accorded sanction for 
prosecution under s. 211 I P C //eW the District Magistrate had no jurisdiction to pass such an order either 
under this section or s 185 The revisional powers of a District Magistrate do not include the powers 
conferred on a Court of appeal under sub-sec. (,6) of s 195 All that he could have done was to make a report 
to the High Court under s. 4J3, submitting the result of his examination 0 ! the record 

22. District Ma|Utr&te eaimet take eo|BttaBee of case by way ef revision against prisoner who 
hae net appealed—/ and were tried together and convicted of the same offences by a second-class 
Magistrate / alone appealed, and in hearing his appeal, the Dislnct Magistrate took cognisance of the case 
against A/aiid set aside the convictions and sentences against both the accused, and ordered iheif retrial 
f/elJ that the District Magistrate had no jurisdiction to reverse the conviction and sentence against V or to 
fake cognizance of the case against him, except by reporting n to the High Court, Ratanlal 358 ; 3 Bom. L. R< 
677.— A/ H C Pro, 19/A W/n/, 187a , lAuf , 20/A February, 1879 Also if the applicant for revision has the right 
of appeal, the High Court will not act, Au/ will refer him to the exercise of ihe right before the proper Court, 
1888 A. W. N. 295. Note 47 to s. 439 

23. District Haglstrate cannot direct trial of persons not before him.— When once the District 
Magislrvte niakev a case over for disjvosal to a Subordinate Magistrate it is out of his hinds and he is riot 
competent to pass my order relating to it, other than an order which might be made under this Chapter 
Therefore, where hi a case transferred by a District Magistrate, the Deputy Magistrate refused to order the 

of certain |>crsoiu complained against, the District Magistrate was held not competent to order the trial of the 
said persons, 30 C. 449, See also 27 C. 798 and 879, and Notes 4 and 5 at pp S80-58I 

24. Decision of Jury nader 1 . 133, not liable to revision.— The decision of a jury under s. 138 is not a 
proceeding in a Criminal Court which the District Magistrate could call for and examine and refer to the High 
Court under this section Ratanlal 338 ; see Note 23 at p. 216. A District Magistrate may refer a case under 
s. 153 to the High Court under s 438, II C. W. N.39 

25. Power of Seutoni Judge or District Kagbtrate to call tor record of proceedUgs inder e. 145.-’ 

When a Court has actefl wuhout jurisdiction in proceedings under Chapter Xll, the Sessions Judge or District 
Xlagistrate can call for the record and rep ort to the High Court under s. 433 because th» powers under this 
section of the llu,h Court, ‘Sessions Judge and Distnct Magistrate are the same, 5 C. V. N 7t. feiwiEf, J , in 
5 C. W. N. 71 renurked that m such cases, n was the duty of the Sessions Judge and Dutna 5!agi'tra'e torc^er 
the case to the High Court, tecause It wxruld save tbe parties the exjven'-e of comirg up to the High Court and 
the ro/io of this decision cannot be too highly tecommended. ue also 4 C. V. N. T79| 3 C. W. K. 49 ahd 
I Q. R. 895. If, however th* Magistrate was duly empower^ to in$tttu*e proceedings tcider s. 135, thft 
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Distnct Magistrate cannot call for the record, 99 C. 416; i4 C. W. N. 217. But see Preliminary Note to 
S.435 The old sul>sec. (3) to this section has now been omitted, and therefore orders under s. 145 can be 
revised now 


26. Power toitay proceeding!. — Whether a Sessions Judge or District Magistrate can stay proceedings 
or not, the call for records under this section, would virtuatly net as i stay of proceedings because while the 
record is with the superior Court the case before the Magistrate cannot proceed, not for want of jurisdiction but 
because the necessary papers are with the superior tnbunal 9 C. W. N 829. See Note 20 

27. District Haglitrate c&nnot qnaih proceeding*. — A Subordinate Magistrate being of opinion that 
no sanction under s 197 was necessary, proceeded to try a ease On an application under s. 435 the District 
Magistrate, holding that sanction was necessary quashed the proceedings of the Sub Magistrate. Aid, that 
the order quashing proceedings w’as clearly made without jurisdiction, as there is no provision of law which 
gives a District Magistrate power to interfere in this way, and that the proper course for him was to report the 
case for the orders of the High Court. i( interference was considered necessary, 23 U. 510. 

28. Power to order farther fnqolry apon mere consideration of evIdeoBe on record —It is open to a 
Sessions Judge or District Judge under s 437 to order further inquiry on the mere consideration of the evidence, 
32 M. 220 (F.B.) overniltng UK. iiZ .$■« Note 33 (v)tos 437 

yi.-PRACTICE. 

29 Parting with Jndlclal record!.— No Court is at liberty to part with its judicial records, eacept when 
called for by an Appellate Court or on the demand of a superior Court under this section. They must be retained 
in orderto meet the contingency of such legal requisitions being made For the purpose oF any reference or 
report to the executive Government, copies ol proceedings are sufficient , but for purposes of appeal or revision 
by supenor Courts, the originals are indispensable. RataoUt 128 j 28 A. 268 » 1904 A. W. N. 233 j SO A. 116 

80. Refeteaee to be accompanied with explanation of loferlor Conrt.— A Sessions Judge calling for 
the records of an inferior Court is, before referring the case to the High Court for orders, bound to call upon 
the inferior Court for an explanation of the order passed and Miould submit such explanation together with the 
rest of the record to the High Court, 8 C, 644 But the Sessions Judge or Distnct Magistrate has no power to 
record any fresh evidence beiore making a reference Such evidence must be disregarded SBcm L R.677j 
1903 A. W. N. 74 and Note 19 The only case in which a Distnct Magistrate can take furtherevidence is set 
outm s. 437 

31 Copy of order in appeal to be forwarded with proceedlogs to High Court.— When proceedings 
are called by the High Court from any Magistrate, the copy ol any order made by the Appellate Court and trans- 
mitted to the Lower Court shall be forwarded to the High Court with the record and proceedings of the Jlagis- 
trate.— .ffowi H C Cr Crr , p 47 

32 Practice— Case! aimaltaneonily called for by Appellate and High Court! —When the High Court 
calls on a Magistrate for the record ol a case, which record has already been sent to the Sessions Court in 

• • When a case is called for at the same tune, 

* all comply with the order of the Court of 


33, That Jndge previonsly declined to Interfere *in« motn * Is not a sofflclent reason to refme to 
re-open case when complainant applies for revision. See Note 37 to s. 437 

84. Affidavit of acensed is nielesi —Where a Magistrate has recorded that^an accused person has 
pleaded guilty, an affidavit to the contrary sworn to the accused is not admissible in evidence, on revision 
by the High Court. If there is any mistake about the matter, it is the vaktl and not the client who ought to 
make an affidavit, 19 M 209, See also 12 M. 451 1 19 A, 200 ; 1906 A W. N. 42 = 8 A. L. J. 98. 

S3. Order passed in revision In criminal proceedings — An order passed by a single Judge of the 
High Court in the exercise of its aiminal jurisdiaton is one passed in a criminal tnal, if the proceedings which 
give nse to the revision are a criminal trial, 37 V. 810j 3 L. W. 363 *» 16 Cr. li- J. 461. 
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* 436 * On examining any record under section 435 or otherwise, the High Court or the 
Sessions Judge may direct the District Magistrate by himself or by any of the 
order in- Magistrates subordinate to him to mike and the District Magistrate may 

, himself make, or direct any Subordinate Magistrate to mike, further inquiry 

into any complaint which has been dismissed under section 203 or sub-section (3) of section 
204, or into the case of any person (accused of an offence) f who has been discharged 

J •' Provided that no Court shall make any direction under this section for inquiry into the 
case of any person who has been discharged unless such person has had an opportunity of showing 
cause why such direction should not be made ” 

Notes. — 1. Terms explained— 

(i) definition, s 4 (<t)and Notes at pp 1213 

(ii) Cot»piatnL—See definition, s. 4 (A) and Notes at pp 6—10 and see also Notes under Heading II to 
s 190 at pp 472—476 

(trO has two meanings, one, non technical as in s. 119 where it is merely equivalent to 
‘ permitted to depart’ and the other as in ss. 209, 253 and 259 ■ Discharged in s 437 ought to be read as 

equivalent to " discharged wilhxn the tneanwg of ss 209, 253 and 2S9 and a discharge under s. 199 is not within 
the scope of the section,’ 331iI.S3 In 38 A. 147, it was again A^A/that a wide interpretation may be put upon 
the word ‘ discharged’ so as to include an order under s. 119 and see Notes 21 and 22 below. See ss. 119, 209, 
213 (3), 251, 259, S05(3}and (4), 308. 333, 423 484, 494 495 (2) for orders of discharge. 

(if) ‘ Accused ' means • a person accused ol an offence * and not a person against whom proceedings 
are taken under s. t lo, 27 C. 682 , 33 C. 8 1 33 U. 85. Contra 24 &. 148 ; 38 C, 163 

2, Beetlen does not control powers of Magistrates to entertain fresh complaints after preTleni 

dlimlssal or discharge.— This seaion is only an enabling section and an order under it Is not necessary for fresh 
proceedings being taken up on the same facts by the same Magistrate discharging an accused whether under 
s.2S3ors 259 or the complaint is dismissed unders 203 ors 204, or by a Magisvate of coordinate jurisdiction, 
29 C. 726] 23 C. 652] 39 U. 128(F.B ) orrmi/m/ 23 H. 299 ; 18 Cr. L. J. 73 (A.) See also 31 U. 843{2a C. 103 and 
311 ] 1 B. 64 i 1 C «. N. S7 ] 4 C. W. H. 26 and 48 ; 23 H 310 , 26 P. W. R. lOOS « S Cr. L J. 249 { 1 N. L. R. 13 ; 9 A. 
89 1 1906 A.W. N. 349 »4 Cr. L. J. 89; 1699 A. W. N.86:i6 Cr.L.J 73(A.) ,96 A.93; 8 8.L R. 196 ««18 Cr.L. J.lU 
or a successor of the Magistrate, 36 A. 129 disiinguuhini 22 A. 108. A Magistrate may revise a dismissed 
complaint even when the Distnct Magistrate has refused to make a further inquiry 36 C. 418 ; lO P. R< lOH » 21 
P. W. R. 1911 109 P. L. R. 1911 (F.B.) which oterrules 83 P. R. J691 Though such further inquiry is not 

actually illegal it should be only undertaken in exceptional cases and for good reason shown. In It P. V. R. 
1910 call Cr. L. J. 347, however, it was held that when a complaint has been dismissed by a Magistrate and the 
dismissal has been upheld by the Sessions Judge thesuccessor of the Magistrate has no right to entertain a 
fresh complaint. The compbmant’s remedyisby application to IheChief Court and not by presenting a fresh 
complaint. Though the Magistrate may hate jurisdiction to cmertam a renewed complaint, the appropriate 
remedy for complaints wrongly dismissed 15 under s. 437, 4 B. Ito R SSbH Cr. L. J. 692. See Nolcs27 to 30 to 
s. 203 and Notes 14, 16 to 18 at pp. 1058 and lo$9 

I.— WHAT COURTS MAY DIRECT FURTHER INQUIRY. 

3. Power of High Cesrt asder Ibli seetleB.—'* It was the intention of the Legislature that the High 
Court should has e a freer hand in Interfenng under s. 437 than unders. 439 and the powers ol the High 
Court and the Sessions Judge and the Dislncl Magistrate are coextensisc under this seaion,’ 33 X. 220 (F.B.) 
at p, 259. Though the High Court has under this seaion, concurrent jun>diaion with the Di«na Magistrate 
and the Sessions Judge, jet where a Distna Magistra'e di-unissed acompUint undera.2tO tbeHighCourt 
declined to entertain an application b) the complainant under this seaion when no application had been 
made to the Sessions Judge, 23 A. 263 where 1904 A. W. H. 233 w fallowed. The reason or the meatioo of 

* TUa MafteB ericluUx atBtOTrd «r* wm T»-esBWr*d «Whr Uu 

t Tk«M r<r«a«*'hr Art XVjIicf Ita. 

1 rrert*# •»* ^44*4 fcr 0«4, 
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the High Court in this section is obMOus Tboagh v. 439 gties to the High Court all the powers of an 
Appellate Court under s 423, the power mentioned in this section is not included in it (9 A. 82 at p. 55) 

Note 43 to s 439 23 A. L. J. 20. 

4. Power of High Coart to direct farther iBqnir; la case of discharge by Presidency Haglstrate.— 
The High Court has power, under s 439 read with s 423 of this Code, to revise an order of dischage passed 
by a Presidency Magistrate and to direct a further inquiry, if there are good reasons for doing so, although no 
question of junsdiction anses in the case (IsaSOfl; 26 C. 746; 28 a 632; 27B.84 foUoited . 7aW.N.521 
referredlo, 27ai26| 6 a L, J. 703 = 0 Cr. L. J. 490 and 33 C. 1232 dtseussed anA dissented from (38a994). 
The High Court acting under s 439 may order the commitment of a person whom a Presidency Magistrate had 
discharged Sub-sec (4) of s 439 points to the conclusion that all other jxiwers under s. 4J9 not expressl) 
excluded by that sub-section may by exercised by the High Couit as a Court of Revision, 27 B. 84 ; 13 M. h. T. 
200 = 14 Cr. L. J. 829 and Weip II, 255, where it was laid down that the fact the Sujienor Court might be dispo^ 
to take the view that the Magistrate disaedited the prosecution evidence for insufhaent reasons and ilistharged 
the accused without committing him for trial, is no ground for interference bj it. See also 20 a W, N. 1128 

3. Sessions Jadge and District Magistrate ehonld not review each other’s orders.— .Sr; Notes 9 and 10 
to s. 435 Both the District Magistrate and the Sessions Judge are competent to order further inquirj, but when 
further inquiry IS refused by one of these officers, It would be an unseemly proceeding, to say the least, that it 
should be ordered by the other If either the District Magistrate or the Sessions Judge thinks tliat the Sessions. 
Judge or the District Magistrate is wrong he should refer the matter to the High Court under s 438 He has no 
jurisdiction himself to review an order made by a Court having concurrent jurisdiction with himself, 22 C. 573. 

now sub-sec. (4) to s 43S and also Note 2 to $ 436, and the recent amendment of sul>sec, (I) of s 435 and 
the new explanation added thereon making all Magistrate^ m their onginal as well as ajipellate junsdiction 
subordinate to the Sessions Judge for purposes of sub-sec. (1 ) of ss. 435 and 437 

(i) Dsstrxct Magistrate not competent to act when Sessions Judgt has pissed orders under this 
jrc/ion —Where a Sessions Judge has passed orders under this section, the Distnet Magistrate tiding under 
the same section should not pass orders of a cumrat) kind, but li he thinks lit it the Judge's orders are wrong, 
he should submit them to the High Court through the medium of the Publn. Prosecutor, 12 A. 434 ; 9 A. 369 ; 10 
A. 146; IS a 166. 

(ti) Sessions Juage not competenlto direct futther inquiry when District Magistrate has dealt with 
the ease under s 433 — A complaint was made to a Deputy Magistrate who after considering a Police report on 
the matter ordered—* Enter mistake of law ’ The complainant pui in another complaint l«fore the Distnct 

Magistrate who sent the complaint to the Deputy Magistrate for judicial inquiry and report and after considering 
his report, deaded that the case should be entered as false. The complainant then applied to the Sessions Judge 
who ordered a further inquiry under s 437 f/eld Joltovnng 0 a W. M. 633 and 8 a W. K. 456 = 1 Cr. L. J. 356 
that the Deputy Magistrate’s order must be regarded as an order dismissing the complaint and therefore the 
District Magistrate in directing further inquiry acted under s 435 and the Sessions Judge was not competent to 
direct a lurther inquiry in view of sub-sec (4) of s 435,17 a W. N. 431 = 14 Cr. L J. 123. 

(«0 Court of Session cannot refer applicant to Distnct Magistrate application is 
presented to a Court of Session under this Chapter, it has no power to refer the applicant to the District Magis- 
traie whose Court is one not of inferior, but of concurrent jurisdiction, with the Court of Session for the 
purposes of this Chapter, Batanlal 525. 

6. Additional Sessions Jndge may act under thb section.— s. 438 (2) 

7. Deputy Magistrate cannot direct farther Inquiry.— A Deputy Magistrate in charge of the current 
duties of a District Magistrate is not thereby invested with jurisdiction under this section, 11 C 236. 

8. District Magistrate may direct further Inquiry when case discharged by himself.— Where a 

Disinct Magistrate has passed an order of disdiarge, he is rompetent to revise his own order ujwn a fresh 
complaint and direct a further inquio'. 9 P. R. 1902. This section is not confined to cases in which the 
inquiry was held by a Magistrate subordinate to the Distnct Magistrate. A case originally discha^ed by 
himseli the District Magistrate may under this section, make over to any Magistrate subordinate to hin^u 
for further inquiry , 28 C. 102. A District Magistrate, who on application under this section, refused to interfere 
with an order oi discharge, may subsequently #««» werfir direct a further inquiry, on looking jnto ^he Poke? 
diary,llC.W.Il 11. Note 37 ' * 
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9. Dlitrlet Hagtitrate may order farther laqoiry vhen dUcbarga made by ipecially empowered 

MagJitrate.— Where a Subordinate Magistrate of the class specially empowered under s 30 makes an 
order of discharge in a case which is tnable exclusi\el> by a Sessions Court, such order is open to re\ision by 
the District Magistrate under ss 436 and 437, W H. L, R, 94 17 Cr. L. J. 945. 

10. Coort which sanetlooed prosecution net competent to order farther inquiry.— The words ' try ^ny 
case * in s 556 are wide enough to include any stage of the judiaal proceeding in which the question of the 
guilt or innocence of the accused is hnally adjudicated on Where, therefore, a Distnct Magistrate as President 
of a Municipality presided at the meeting of the Board which directed the prosecution of a Municipal servant, 
heH, the Distnct Magistrate was disqualified to direct further inquiry under s 437, 5 8. L. R. 137 = 13 Cr. L. J.30 
where 37 A. 23 is disUnguithed 

II.— WHO MAY BE DIRECTED TO MAKE FURTHER INQUIRY. 

11. DimUt U»glitrate,-wThe language of this section shows that a District Magistrate, though 
exercising the enhanced jKiwers under s. 30, may be ordered by the Sessions Judge to make the further inquiry 
directed under this section, 13 P. R, 1901. The Legislature appears to have contemplated that the Magistrate of 
the dutnet should exercise a discretion as to the selection of any Magistrate subordinate to him and this 
discretion seems to have been vested m the District Magistrate and not in the Sessions Judge. — Per Fituo, ] , 
in 10 C. 207. But in 8 M. 336, the High Court expressed the opinion that the further inquiry should ordinarily be 
made by the same Magistrate as made the first inquiry Tlie power conferred by this section is, however, 
purely a discretionary one, IS C 633 ; 4 A. 143 .and where this discretion is not properly exercised the High Court 
niay set aside the order for further inquirv, it C. 81. 

12. Saherdlaata of flrit*cUis Haglttr&fe to District Magistrate.— A Magistrate of the first class is 
suboidinaieto the District Magistrate lor purixr.es oi this seciioii 7 A. 883(P.B.) , 10 B. 131; 8B. 18 (P.a) ; 12 
C. 473 (F.B.) , 33 P. R. 1833 

13. Cau ipeclfieally made evec by District MagUtrate eanset be wUhdravn by Bnb*Dlrttional 

MagUtrtte.— A Sub-Du isional Magistrate cannot projierly withdraw a case specifically referred to by his 
superior, the District Magistrate, to a Subordinate Magistrate lor tunher inquiry under this section, Ratnilo) Stg. 
But a Sul>OiMsional M igistrate who is directed by the Distnct Magistrate acting under this section to hold a 
further inquiry, is competent under s 192 to transfer the case to a secoiid<!ass Magistrate subordinate 
\o himself, Weir II, 583. 

14. When farther taqalry ihoald be cntraited to dlicbarglog Maglitrate 7— When a further inquir) 
involves the taking ami weighing of additional evidence, the function will generally be best jierformed by the 
same Magistrate who madv the previou-* imtuiry. though |>eculiar or prejudiced views, or even the possibility of 
them, may make U more desirible to bring a fresh mind to l>ear on the tacts, Rataalal328 ; 4 L. B. R. 233.. 
7Cr. L.J. 493. 

13. Whes farther laqatry thaold be cotraeted to A different Maglitrata?— Thin section contemplat«.H 

that further inquio maj be made b> another Magistrate and the uns-attsfattory way m which a Subordinate 
Magistrate has dealt with the case would be a good ground C<wordenag further inquiry by another Magistrate 
and such Magistrate mi>, if necessary, retake the evidence taken betore the first .Magistrate, 33 K. 2I0 (P.B,). 
Saskaran Naik. J., dtsstnltttf When the furthir inquiry is into the effect of the evidence alreatly on the 
reconl, or the testinion> of thv, w itncss already examined, it will usually be desirable Ih it the fresh consideration 
of the complaint should be emrusteil to a different Magistrate irom the one who has already firmed an opinion 
on die case, Rataalal 323. Contra ue 8 K. 298 at pp. 291 and 338, Where a Magistrate thscharged the 
•acciist-d watliout hearing all tlie evidencx!, es|>ressing an Ofuaion that ** to affix the guilt to the arvais^ is an 
impossiliilit) " and that ** there i» a certain mystery about the who e proceeding w bich it apfiears trnpossible to 
clear up,** tin High Court in revision directed further miuiry to be made by another .Magittraie wbobad mthing 
to do wiih the case, Rataalal 928. Itutnrdinanly theiiirthcr inyuir) should tv^t l>e t>) a different Magistrate 
8 11.298. 

13>A. ParthcF Uqalry tbeold not be estrafUd (a Ka|btrate ef rask Ie«tr tkaa first Vofittrate,— 

When a Distna Magistrate onfrrs lonher injuiry Imo a case ineil by a first ciass Alagistrate speculjy 
empowered he should M orvler tunher in.juir> In aiio»her MsgiRra’e not so empow ered 17 Cr. L. i. 943 = it 

K.L.R.9V i 
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’ IIL-IN WHAT OASES FURTHER ENQDIRY MAY BE MADE. 

16. Firtb«p InqQlry may be made only Hbea eomplalat dlsmliied or aocaied dltchap^ed.--This sec 
tion does not apply to a Case in which the complaint has not been dismissed under s 203 orunder sub^o (3) 
of sec 201, or in which no accused has been discharged, 27 C. 658. Sei Note 8 to s 436 Where after the issue 
of warrant against certain persons the Magistrate does not think it proper to proceed /urther.the termination of 
proceedings against them Is in eRect an order ol discharge, and it is therefore subject to revision under this 
section, 4 C. W. N. 212. An order directing further inquiry without regard to what is really the material consi- 
deration in such cases, the prospect of any public advantage from the case being re-opened, is one passed without 
jurisdiction and is liable to be set aside by the High Court in revision, 43 M. L. I. 695, 

(i) Camplavtl which has ftoiifcn dtsmissed caitno/ reviscJ —Where one of the accused j5 fried for 
one ofience only and is convicted of that offence, the complaint cannot be said to have been dismissed m regard 
to other offences for which the accused was not tried at all, 27 C 838. ' 

fi») Order dtreeltng a ease lo be struck off cannot he revised —A. Magistrate's order directing’ a case 
reported to him by the police to be struck off Is not a judicial order dismissing a complaint or discharging an 
accused person which can be reviewed by the Sessions Judge, Ratanlal 521. Wiere a Subordinate Magistrate 
made an order, as regards one of Several accused that he should not be proceeded against and thatthe warrant 
and other processes against him should be withdrawn Held, that though the order of the Magistrate was pad 
in law, the District Magistrate had no jurisdiction under this sectiuti to set aside the order and direct a re-triafi 
13 C. IS, h. 68. • Discharged' must be read as equii alent to discharged under ss 209, 253 and 259, 33 IL 85. 

17. No furthir Inqotry la ««■«■ of aeqoUUl.— A Se:,sions Judge has no power to order further Inqu<^ 
where the accused is acquitted by a Magistrate. 20 C. 633, nor a District Magistrate when the aixused ts 
acquitted by a Subordinate Magistrate under s. 24>, 19 P. R. 1900. Such power can only be exerased by the High 
Court m revision under s 439 See 8 H.236 and 24 U. 136 which latter case durenrt from 20 0.633 andi^t'emi^rr 
23 U. 323. This section does not authorize the High Court to set a»ide an order of acquittal even when it t* 
illegally and improperly passed, 21 W. B. 21. Nor is a Sessions Judge competent to set aside an order of 
acquittal, although such order might have been passed without my charge having been framed or evidence /or 
defence taken, 1 A. L J, 415. In 7 C W. K. 493, a number ot persons were charged under ss 143, 342 and 
323, 1 F C , but the Police did not send up several person^ as the case againstthem was weak and the others 
were tried and acquitted by the Magistrate on the ground that the case was falser The District Magistrate sent 
for the records and directed that the acquitted jiersons and the others should be placed on trial, as he did not 
consider the case of suflfcient importance to move the lx>Cdl Government and the High Court Afe/d, that the 
District Magistrate did not nghtly exercise his discretion in directing the re-tnal of the acquitted persons and » 

he thougt It necessary. It vvas his duty to have moved the Local Government to have the acquittal set asid®, 

and that he erred in directing the re-tnal of persons not sent op, as the facia of the case had been before a Coutt 
and that Court held the case to be false and thit judgmint hadnot been set aside But jre 14 C tf.N.l37 
and Note 12 to s 403 When the acquittal i<s bj a Court having no junsdiction it need not be set aside. 
81 A. 817. See also 7 C. W. N.7tl; 1 C. W. W. 650 ; 2 C. W. N. 2995 4 t W. « S46; 23 0. gSS; 24 C. 38^5 
15 P. W. R. 1893. Hut see conTra 24 0. 528; 29 & 211 1 24 tSSaj 29 C. 728. 

So also when tusUad o/ocquitial, wrong order oj discharge ts passed —If a Magistrate trying a sufli 
mons^ase, whatever procedure he adopts, finds no case mide out agiuist the accused and lets him go iincondi 
tionally, he acquits him though he may style his order of acquittal an order of discharge and tack on to it the 
number of some seaion of the Code which deals w lUi discliar^ fbe acquittal is none the less an acqum^* 
and no order may be passed under this section for further inquiry, 8 M. L. T. 73 =,11 Cr L.J.850. VVhe'k Mtcr 
framing of charge, tlie tnal is recommended under s. 350. tl»e second Magistrate cannot pass an order of discharge 
but must acquit under s. 258 and if by mistake be passes an order of discharge, there can be no order for further 
inquiry, 38 B. S8S; 17 C^. L. J. 88 (U.J. 

18. No fonher Inqnfpy when perioDs have ■•vrr been before the Court,— In regard to perst^s 
accused who have never been belore the Court at all, it cannot be said that they have been discharged, 
and that It is in the disaetion of the Magistrate to proceed against them or not, but it is not such a case jO 
whi(^ an order under this seaion can be made by the Sessions Judge direatng the Magistrate to proceed 
with the case as regards those persons. Therefore, where a Sessions Judge passed an order dueamg fuf 
iher inquiry into the complaint against the accused against wbom the Magistrate did not choose to proceed. 
held, that his order was without jurisdiction 37 C, 658. ^«also 4 C. L. R. 483 ; 11 C. ff. N. 218 5 13 C. W- B* 
fS. BuV c. 457i Sa C.783. A Court has no auBionty to direct further inquiry in respect o! a person wheii 
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no complaint has been made against him and no other regular process has been issued against him, 39 C 338. 
This section has no application to the case of persons accused of any offence who had never been before any 
Court Therefore, where a Subordinate Magistrate, though competent to act upon a Police report against 
persons who were alleged in that report to have committed an offence, did not so act, held that it was not proper 
for the District Magistrate to pass an order directing proceedings to be taken against such person? unless he had 
withdrawn the whole matter from the Court of the Sub-Magistrate, 3 a Iff. N. 342 ; 34 U. 136 $ 39 M. 136 ; 39 C. 
337; 3 C. W. N. S46. But this section does not apply to a case fn which a Magistrate has refused to proceed 
against some of the persons accused of an offence before the Police, as they never had been before him and had 
not therefore been discharged. The proper course for the Distnct Magistrate to take would be to withdraw the 
case under s 528, and deal with it on the evidence, as in the exercise of his discretion he thought fit and not to 
order a further inquiry under this section, 5 C. W. N 468; 37 C.979. Nor can the District Magistrate direct pro- 
ceedings to be taken against certain persons m a case when he has transferred the case to the file of a Deputy 
^taglst^ate, 30 C. 349. See Note 28 to & 203 and see also Note 7 to s. 190 at p. 471 

' But It should be noted that in 30 C. W. N. 313 it is held that whereon receipt of a complaint 
a Magistrate bolds an enquiry under s. 202 of the Code and dismisses the complaint under s. 203. The Sessions 
Judge under s. 436 can only direct a full and proper enquiry of the same nature as the Magistrate has already 
held and cannot direct a further enquiry after summoning the accused. The practice of allowing the accused to 
be represented in an enquiry under s. 202 has been condemned. 

19. He farthei^ Inquiry fa cates of conylctloa.— A Sessions- Judge who, on examining the monthly 
criminal return of a first<lass Magistrate, sends for the record and proceedings in a case m which an accused 
person has been conMcted cannot legally order any further inquiry to be made If he thinks that any further 
inquiry is necessary he nijsi report the mitter to the High Court which alone has power to order such inquiry 
to be made in such a case, Ratanlal 407. 

39. Fowev OUttUi UagUtcata to direct furtber Inquiry Into offeacet^ tome oC wUeh. Cocox 
eenpenent part of offence of which acented It acqaiUed.~The accused was tried for being a member of an 
unlawful assembly with the common object of assaulting the complainant and alter a trial under & 147,1 P C, 
was acquitted The District Magistrate on motion ordered further inquiry into the offences under as 323 and 
342 I P. C. Held, that the offence under s 323 being one of the offences which formed the subject of former 
trial, this matter cannot be re^spened, until the order of acquittal has been set aside. Further that no order 
within the scope of this section having been passed regarding the offence under &. 342, the Magistrate bad 
no jurisdiction to order further inquiry with regard to that offence, 5 C. W. N.73. Similarly, iH 37 C. 638, the 
accused was tried and convicted of mischief, the only offence u ith which he w as charged. The Sessions Judge 
being of opinion that the accused, had been lightly dealt with, ordered luaher inquiry against the accused and 
others for an offence under s. 144, 1 P C. Held such order was without junsdiaion, as none of the accused had 
ever been discharged of that offence nor was any complaint of any such offence made against them dismissed 
under s 203 or s 204 (3> Set Note 2 to s. 403 

31. Farther Inqnlry In cmcs noder Chapter Till. — ^r^Noie 131 to section 123 

(а) Secunl^ for keeping the peace application to take security under s. 107 does not amount to 

an accusation of an offence, 43 P. R. 1909 = 3 Cr. !<.•}. 697, and the Magistrate in such cases does not pass any 
orderof acquittal or discharge,! F. R. 1911 (F.R.)= 153 P.1,. E.19U = S0 P. W.R.19U = 1S Cr.L.J.233{ (1914) 
U. B.R.1. 3 = 19 Cr. L.J.831te P. R.1911, S3 K.&9. ^Ireabo 36 C. 1B3; 37 a 696; 16 B. 661. 

(б) Seeuntf for good behanour—\ person against whom proceedings are taken under a. IIOls an 
“ aentsed person" witfim the meaning of this section. And ifa person against whom proceedings are taken under 
Chapter VIIl U discharged by a Subordinate Magistrate, the Oistnct Magistrate is competent to order further 
inquiry, 31 A. 107; 1S99 A. W. N. 303 ; 34 A. 149 {dusenttng from 1930 A. W. N. 306} and In 36 A. 147 the High 
Court refused to disturb the practice as laid dow n in tbe cases and held that the words of s. 437 do not prevent 
interpreting the w ord ’ discharge ’ in a large seme , It B. 661 ; 13 Bam. L. R. 609 = 11 Cr. 1^ J. 490 ; 39 B. 40L But 
la 37 C. C81 and 33 C. 3, it was held that proceedings under s. 110 cannot be regarded as on a complaint nor can 
they be regarded as a case In which an accusixl penoo has been discharged, for the terms "discharged person" 
and •* diuhargt " in this section dearly refer to a person acemed of an o^ence wSo has been discharged from 
a charge of that offence wuhln the terms of Chapter XIX, 27 C. 663 neas fallowed in 42 P. R. 1909. See also 13 C. 
W.K.S6L Ho»e«r. In 38 C 163, it wras held that a person against whom proceedings we*e taken under 
Chapter Vlll was an accused person, to whom the (eovuioos of s. 419 applied and tbe cases la 31 A. It7{ 1! B. 
611 and 33 C. 499 were/a^rsvd In 3311. 63 It eras held that s. 437 should rxA be applied to cases under Chapter 
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VIII , at an> rale, where before making an order under s. lid the Magistrate has called on the person into whose 
conduct the inquiry is made to establish his defence It may be by analogy applied to a disharge made under 
5 119 m circumstances resembling those in which a discharge is m-tde unders 253 The word " dtickarged” 
in s 119 means only "permitted to depart" See also 38 M. 818, In view of the amendment of the new s 436 
by the insertion of the words “ aecnied of aa offeaee ** after the word “ person” it is submitted, that the Legis- 
lature has made it clear that to attract the application of s 436 the person discharged must have been accused 
of an offence, and as in proceedings under s llO the person proceeded against, ts nut accused oj an offence, 
therefore, this section cannot apply to such person This amendment foKows the rulings in 27 C. 682; 80 C. 163 1 
and so the cases m 38 C. 163; 21 A. 107 holding to the contrary hue become otisolele See also 2 R. 80 which 
supports the above interpretation See also 40 A. 235. 

22. Farther inquiry In cates nnder s. 133.— The section has no application to a proceeding under 
8. 133 which does not deal with any case of an offence. Therefore a Sessions Judge has no authority to direct 
a first class Magistrate to make a further inquiry where the Magistrate has dropped proceedings under s 133 
24 C. 395 ; 25 C. 425 ; 14 C. W. N. SS and see Notes 60 and 61 to s 133 

23. Farther Inquiry In any case under a. 148.— This section does not authonze the District Magi'i- 
Irate to order further inquiry in a case under s. ns which is not direaed to any offence at all, 20 C. 729 ; nor can 
the High Court, 30 C. 112. Thus, though a Distact Magistrate has no jiinsdiction to revise the order of a 
Subordinate Magistrate striking off a possession case, yet when such Magistrate declined to take proceedings, 
the Dismct Magistrate is perlectlj competent to initiate proceedings acting on the same Police report,6 C W-W- 
290 JTrr also Notes 154 to ]62 to s 145 

24. Farther Inquiry In ease dismissed nnder «. 247.— When a case against the accused who was absent 
at the trial of his co-accused is dismissed under s. 247 no order could properly be passed under this section 
against such absent accused, 4 C. W, N. 346. See Notes to s 247 

25. Farther fnqnfry when pruceed(fl|s stopped nnder s. 249.— A District ^f agistrate cannot under tfns 
section set aside an order made by a Subordinate Magistrate under s 249,9 P. R.161 Sb i63P.l>.R.1913^ 
13 Cr. L. J. 860. 

26. Order of discharge by High Court nnder t. 332 cannot be set aside— When an order of discharge 
was passed upon the Advocate-General entering » ttoUe prosefut andtr s 332 in a Sessions case iMforethe 
Calcutta High Court, Md it could not be aside by any tribunal, but it did not require to be set aside for 
Initiation of fresh proceedings on the same charges, 16 C. W.N,983«=>3 Cr, L, J, 488. 

26-A. No further inquiry in maintenance cases, s. 488.— No further inquiry cm be directed in respect of 
an order under s. 488 as an application for maintenance is not a complaint, 5 C. SS8 as the defendant in such *1 
case IS not -m accused, 17 0. F. L. R 127 = 1 Cr. L. J. 864 

IV.— NOTICE TO ACCUSED. 

27. Notice necessary before making order for further inquiry,- In a case of further inquiry notic^e 

should be given 20 A. 339, m 25 A. 375 } 4C. W.N. 100, 1 Bom. L. R 782. Omission to do so is fatal to 

the v-vhdvty ai the osdet, 4C.TJ. klC-VI. R.622 — 8 Ce- 1* 44 P. W, E. 1911= 12 Cc. J.618. No 

order should be passed against an accused person uiihout his getting an opportunit) of being heard 
Thus, where a rule was issued only on the District Magistrate to show cause why further inquiry should 
not be directed under this section, iC was held the accused ivas entitled to be heard, 11 C. W. N, 316 = 5 Cr. 

J. 112 5 though the general rule is that the District Magistrate is the proper person entitled to be heard and not 
the private party interested in the result .SVc 25 C. 788; SI C.811. As to the question whether anj notice to 
the accused to show cause is by law necessary if further inquiry is ordered under this section, it is now settled 
that no such notice is necessary in point of law, 16 C. 608; 10 B. /ollotved in 20 A. 839 ; 2 Bom. L. R. 6®® * 

8 Bom, L. R. 703 5 11 P. W. R. 1908 =7 Cr. L. J. 347 ; 11 0. C 201 { 13 0. C. 289 = 11 Cr. L. J. 629. But no Court w-ould 
be exercising a proper discretion in such a matter if, before proceeding under this section, it were to order 
a further inquiry in a case fn which the accused person may have been discharged, without giving him aU 
opportunity, by service of a notice to show cause against such an order being made, 15 C. 603 ; 2 C. W. N, 196} 

32 C.'-1090 } 12 C. W. H. 822} 0 Bom. L. R. 877} 6 Bom. L.R. 479; Sa W. N.2I9} 2 Bom. L. R-886; 3 Bom. 

L. li.703; 9 C V7. M. 219; 12 Cp. L. J. 110 (BIndh), 8 Bur. L.T. 133 = 16 Cr. L.J. 698 ; (1914) O.B.R.1.3 = 

15 Cr. L. J. 631 ; lOP. R. 1911 = 24 P.W. R. l91i = 205 P. L. R. 1911 = 12 Cr. L J. 364 t 4 P. W. R. 1915 = 18 Cr. 
X..J.21I The High Court of Allahabad felt itself [in8 A. 367 and 9 A. 62 at p. 88 (F.B )] bound to impress on 
Sessions Judges and Magistrates that in exerasmg the powers confeired by this section, they should, in ihe first 
place, always allow tlie person who has l>een discharged an opportunity of showing cause why there should not 
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any reason why the general rule set fordi above should not be loUowed. the order will be set aside, 26 u. ii 
(P.B0 . 15 M. L, T. 283 = l5 Cf. L. J. 819. In the earlier case it is said “ Though the power comerred is wide, 
j-et It must be remembered that it is a discretionary power conhded only to the two pnnapal tribunals in eadi 
district, and that the discretion is a judicial discretion to be exercised subject to the supervision and control 
of the High Courts," 14 U. 89i at p. S3a (F.B ) A question may be very dear to the superior Court acting 
under this section, but still it ought to give an accused already discharged an opportunity to be heard, 

11 C. V. K. 173 = 5 CF.L.-I.16. j'ee also 3 C. !<. J. 43; 14 P. R. 18>1; 32 C. 1090: 17 B. R. 1893; 14 & V. N. 
254. Notice to show cause why commitment should not be directed under s. 136, is however sufSaent 
notice for making an order ior iurther inquiry under tins section. 18 C. 75. Where there was however no 
mannerol notice at all, the High Lourtmighi setaside tlie order for iuitlier inquiry as bad, ItC. Vf. N. 33; 
13 C. V. N. 832 £= 8 C. L, J. 73 = tt Cr. L. J. SL S. 410 does not empower a Court to dispense with notice under 
s.437, 39 C.238; 19 Cr. L. J. 1(C.),3 Bar. L. T. aisalSCr. 1<.J. SOL And though tlie Code does notexpressly 
require notice, it is but proper such nonce should be given, espeaally where the further inquiry directed is for 
the purpose of reconsidering evidence already given, 5 Bon. U R. 877 ; 19 Bom. li. R. 908. When a man has 
been through two inquiries and discharged, a ihird inquiry should not be ordered without notice, 12 A, L, J. 
167 13 Cr. L. J. 39. The District Magistrate would exerose a sound discretion, if he gives such notice and 

hears the accused, Weir II, 2(9 } 11 C. W. N. 318 — 3 Cp. L. J. 112 ; 2 B&m. L. R. 558 ; 6 Bom. L, B. 479 ; 3 S. U B. 
7a>9Cr.L.J.419. ln8BoiQ L R 694 — 4Cr. L.J. 329, Aston, J .remarked that wbetiier notice should be given 

or not would depend on the circumstances of each case See also 5 A. L. J. 74 ks? Cr. L. J. 137 ; 15 A. L. J. 627 ; 

16 A.L.J.298. 

28. Notice may be dispensed with, when complaiat dumUsed lammarily.— When a cumplaint is 
dismissed under s. 203 or s. 20i (3) ui the absence ol any of the accused, nonce to show cause might be 
dispensed witli, 19 C. 437 ; 15 C. 605 at (.824; 32 C. 1090 ; 20 A. 339 ; 2 Bom. L. B. 655 ; IIP. R. 1905 — 7 Cr. 
L.J.347;11 O.C.261»8Cr.L.J. 3(2; 1903 P. W. R. 23; 30 A. 32 ; (1^03) A. W. N. 43 — 5 A.L, J. 74 =7 Cr.UJ. 
157; 12 Cr.L.J.4S (A.), S3 A. 75. Where a Magistrate proceeded agaiust a few only, u{ a number o{ persons 
complained against and refused tlie complainants application lor process against the others, it was con* 
sidered the refusal amounted to a dismissal of the complaioi under s. 203 and so nonce, for aamg underthis 
section miglit be dispensed with But sre it C. W.M. SI&b 5 Cr. L.<I. 115 and llC.Vf.N.35) (0 A. 1354 
47 A. 723 » 23 A. L.J.45L 

29. Proeedare when accused caDQotbefoaiid. — U is competent to any Court which had issued orders 
to issue notice to the accused to cancel that order. 19 P. B. 1593. In 15 C. V. M. 23, a person whose 
complaint had been dismissed, applied to the High Court lor an order ior further inquiry and obtained a rule 
fiisu Service of notice was, however, found diSicuUas the whereabouts oi the accused were not known. The 
High Court, instead of making the rule absolute as u couKl have done, if it had follow ed 25 M. 4 1, discharged 
the rule giving the petitioner leave to move again when notice ojuld be served on the accused. 

50. Accused not bound to appear on nettce.— A notice of this kind is for the benefit of Uie acctued, 
and U is by no means an objectionable practice to give to an accused person an opportunity of upholding the 
order of a Subordinate Court before ii is reversed by a superior authonty, although the accused may not be 
entitled by ngbt to sudi an opportunil) At the same time tlie accused is under no legal obligation to avail 
himself of the Oi>ponunay if he does not wish to do so. IS P. B. 1593. WTien acuon is proposed to be taken 
under this section, it is not summons in terms of s. 65 that sboukt be served on the accused, but a notice to 
show cause why an order for further inquiry should not be nude, so that he is free to appear and sfiow cause 
or stay aw ay , 6 A. 367 ; 21 C. S7X 

Y.—WHEN FURTHER INQUIRY HAY BE DIRECTED AHD WHEN NOT. 

51. Farther toqalry may be ordered oufy wbero discharge b Illegal or pervcrie or CTMeuee is 
ebileaily laeenplete. — U i* not open to a District Magistrate to order fu-Ther proceedings la any case under 
s.<ST This section Is Unwed by the words * o*v taaaaiaag the record unde? x 13S,’ and s. 435 Uys down that a 
Court may call for and eiami'ie any record for the purpose of saudying Itself as to the cortcctness, legality 


be further inquiry before an order to that effect is made, and next that they should use 

1. 1 ■ .! 

4 V : ' . ’ : ' , I ' I ■ . : . . ; *. ( : !•. i 
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or propriety of any finding, sentence or order retK^ded or passed and as to the regularity of any proceedings 
of such tnfenor Court It cannot therefore be said that if a Magistrate finds no illegafity, or impropnety 
Or iireguVatity and nothing incorrect in the proceeding, that he is empO'Ncied to set aside an order of discharge 
upon other grounds or no grounds at all, 18 C. W. M. lD78ssl3 C5r. !<• J. 764. * Comctness, legality orpropruty 
ojaity finding’ is an express enactment (rees. 43S) Every finding, sentence or order is liable to review, not 
only on the ground of illegality, or irregularily, but also on the ground of incorrectness, that is to say, on the 
ground that it is wrong on the menls, IS C. 603. Bui the omission of the word improperly before discharged at 
the end of the section would indicate that the powers conferred by this section are very wide and would 
embrace a case where the discharge is proper, but further inquiry is necessary, 9 A. 53 (F.B.) at pp. 67 and 88. 
It IS, however, improper to interfere under this section wiUi an order of discharge unless it is pcr\erse or illegal, 
391 P. Ij. R. iS 02 This Court has often pointed out that where a itnn is discharged under arcumslaoces wbidi 
tnahe the order of discharge equivalent to one of ncqwiital no further proceeding should be taken against him 
under s 43? (8 P R. 1900 , 2 P. R. 1901 32 P. L. B. 1901 , 8 P. R 1909 «= 10 Cr. L. J. 314 referred to\ No 
invariable rule can be laid down but speaking generally, further inquiry after discharge is improper unless 
the order of disdiarge was manifesih perverse or toolisb or was based upon a record of evidence which was 
obviously incomplete 10 P. R. 1911 =s24 P. W. R. 1911 «203 P. L. R. 1911 «*13Cr. L. J.S64 (F.B), 4 P. W. E- 
1915 =c 15 Cr L J 214 So aho when the order of discharge was passed because the complainant declined to 
produce anj evidence, 19 P, W R. lOlSn 16 Cr. L. J.662. Thus when the trying Alagistrate has arrived at the 
conclusion that no pnma facie case had been made out against an accused person , the High Court cannot 
command him to arrive at a different conclnsiun on the factsi. If the complainant had a good case accordiflS 
to law against the accused he may make a complaint to another Magistrate who will not be prevented from 
inquiring and adjudging L> the mere discharge of the accused >n a warrant case, RatasUI 209. See also 2C.P‘ 
£,.8.82 and 17 Cr £. 4.245«13N b R. 94, 20 P. W. R. 1916b. IT Cr.L. J. 161l» P. R.l&13«>8 P. W.R. 1913» 

t3Cr.i:>.<I. 860. 

33 Power of ordering forther Inqalry ahoald be aied tparlngiy and with great clrcamspeetlea.— iVhen 
an accused pecaou has baea three tvtues subject to the harassment of a magisterial inquiry on charges du lodling 
in importance the series save in extraordinary circumstances, or the discovery of new end important evidence 
giving quite a different complexion to the affair, ought to dose because it savours of oppression to send 
a man a fourth time before a Magistrate for inquiry into a senous chaise on the evidence which has 
already been thrice pronounced insufficient or untrustworthy As held by the AllaJiabad High Court in 9 A. 82 
(FB) the power of ordering further inquiry should be used spanngl) and with great circumspeniDn Ratanlal 
328 See 4 A. 148 } 11 C. W. N. 178 5 Cr. L J 16 Where a Magistrate, after taking the whole evidence and 
completing the inquiry, discharges the accused in a warrint case, there Is only a technical difference between the 
discharge and ari acquittal and so it could tn»verbave been intended tint a discharged accused should be placed 
in worse position than one acquitted metel> because the Magistrate considered the evidence so imtrustworth) 
as not to furnish ground for a formal charge Held that, where the Magistrate after taking all the evidence, 
discharges aii accused person, this section dvies not empower the Sessions Judge to order a fresh trial in order 
that another Magistrate may consider the same evidence and pass an order, 2 C. P. Cr 63. This case wa* 
approved in 31 P. I. R. 1990 and 100 P, 1. R. iSOi’ See also 11 C. W. K. 173 « 3 Cp. L. J. 18 } and the dissenting 
judgment of SUBKaviAMA Ai var, J,in 29 M, 126 (F.B). All Magistrates, and especially the one who formerij 
discharged the accused are bound to exercise due discretion, to take that discharge into account, and to avoid 
any such oppressive proceedings as rmy either expose them to punishment under s 219 or s. 220 I P C, or to a 
civil action on the part of the accused, Batanlal 350 ^ 

83. When forthep inquu'y may be erdered~ 

{*} Real lest for interference hy the High Court — The test for the interference of the High Court in 
revision wnh an order oi dischsrge and for directing Jotthw inquir) under this section is, whether it would 
under similar circumstances have accepted an appeal from acquittal, if one had been preferred. Where the 
evidence for the prosecution was contradictory and insuthaent tor a conviction, and there was no suggestion 
that additional or further evidence was forthcoming the Punjab Chief Court In 1995 P. t R. at p. 49 refused to 
Interfere. „ 

(fi) UTien lifrgtstraie oMiited lo ccftstder accused's admiJSton sn another care— When a Magistrate 
had wrongly omitted to take into consideration the admissions made by the accused in another case the High 

Coon, in the exerase of its revisionaf powers, ordered further fnquio, as It held that those admissions had an 

Important bearing oti the case, IS B. STS. 
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s 436] 

(»«■) U'htft OH punishment of some aetnstdy Maxtstraie refused tj try others who had absconded.—^ 
A coTnpiaint vas made against se%cral persona under cs. 147 and 323, I P. C Some of them were tried and 
con%ncted, «hde others ta-cre reported to be absconding One of these latter was arrested, but afterwards the 
warrants against all the absconding accused were withdrawn and the arrested accused released. The com- 
plainant then applied to the District Magistrate to revise proceedings, but he refused to interfere. Held, that if 
a bod)’ of men committed an offence, the Magistrate cannot sa) that he considers the punishment of some of 
them to be sufficient in regard to others who m-iy be oiually guilty, though probably in a different degree 
The order of the District Msgistnle is therefore wrong, and there should be further inquiry m such matter 
4C.V.N.M0. 


(ip) Ducharging summous-tase without reroratnf ///’a— When process was issued against the 
accused for an oOence under s 506, I P C, snd hewastned under that section, but the Magistrate without 
recording his plea to that charge discharged him of an offence under s 500,1 P C.,he/d the proceedings were 
irregubr as the plea of the accused ought to base been taken, s. 242 and a further inquiry was ordered 13 Cr 


' {v) Further inquiry canin case of discharge be directed upon same malenalswhen no fresh evidence 

is forthcoming question, whether, alter an inquiry by a hrsKlass .Magistrate and discharge of the 

accused, a Sessions Judge or District Msgistrate Ins Jurisdiction under this seaion to order " further inquiry ’ 
or a re-hearing upon the same nniernls which were l«fore the first-class Magistrate, ic, when no further 
e\idence is forthcoming has been a subject ol much difference of opinion among the scseni High Ojurts 
10 C. 207 and 1027, 12 0.622)6 A. 367, 31 A. m, less A W.N ISO , 8 U. 296 and 336 ) 10 B ISI but now 
the High Courts ot Calcutta [see t9 a 608, by a mijoriiy ol 6 to 2), Allaliabad 6 A. 52 (P.B.) and Madras ll M 
331 (F.B ) hsse come to agree with the decision ofUie Bombay High Court 10 B 131, that a Sessions Judge or 
a District Magistrate lus jurisdiction under tlu» section to order further inquiry in cases of discharge 
under s. 253 or s, 259 “ The intention seems to be to give revisioinl junsdiciion to the Sessions Court 
and Distnct Magistrate in cases of improper discharge wncurremly with tliai of the High Court and 
to include an incorrect finding among the matters liable to revision and thereby to obviate the expense and 
inconvenience which the necesssity to resort to the High Court might m such case entnL”—^r-rMuTTUSAMi 
Awar.], in 14U. 334 at p. 333. ^■«al<ol3B 376)17P.lbl89S The Chief Court Of the Punjab expressed its 
agreement with the cases reported in 12 C. 822 andBW.338(nowpaTtnlly oierruled) but it did not decide what 
was the actual meaning of the words ‘ further inquiry, 63 P. R. 1857. See 14 P R. 1891. In 2 P. R 1901 it was 
held on the authority of 16 C. 608 that there may be cases in whicli an order for further inquiry, may be a 
re-heanng and re-consideration of the eiidence already uken eg where the order of discharge is manifestly 
perverse or foolish and not in all cases a taking of fresh evidence but following 8 P. R 1900 they also held that 
when a Magistrate has gone into the evidence and dealt with the case carefully an interference with his order 
of discharge would virtually be the con>ersion of the finding of an acquittal into one of con\iction. Seealsa 
8P.E. 1909 — 17 P.f8r.R. 1809 = 10 Cr.L.J.3t4;18P W R 1909 = 11 Cr.L J. 110 , 10 P. R. 1911= 12 Cp EJ 
364 J24P.R.1903. ' " - ~ ^ 

100 and following 5 ! ' • 

competent to the D 

by any other provi‘ •• . % - . i* 

Sessions Judge may direct turther inquiry when the discharge ts due to misappreciation of evidence There is 
nothing in this section to suggest that misappreciation ol evidence in the Lower Court is not a ground of Inter 
ference. The Sessions Judge or* Disuict Magistrate is not bound to reier the case to the High Court m case of 
difierence of opinion with the Lower Court on the mere appreciation of evidence, but would be justified in ordenng 
a reconsideration of the same ev idence, 32 B. 220 (P.B ) overruling 31 M. 183 ) 15 C. 608 dissented from so far as 
Sheld that a reference to the High Court was necessary, Sankara** Nair, J , contra — Where the Sessions Judge 
or Distnct Magistrate differs from the conclusion of the Subwdinate Magistrate on the evidence the only 
question is whether there should be a retrial and no useful purpose Is served by a further inquiry The Sessions 
Judge or District Magistrate must, m such cases refer the matter to the High Court under s 438 and cannot 
order further inquiry under s 437 The powers conferred on District Magistrates and Sessions Judges by s. 437 
are not wider than the powers conferred on High Courts bi s. 439 It is only when the case requires re<xm- 
sideraUon on some grounds other than m mere apjuwauoa of evidence for reasons which have been held to 
justify the High Court interfering in revision that he can order further inquirv See also B Cr L. J Me /v i 

2 B. L. R. 25 = 10 Cr. L. J. 237. .Si-r also 17 Cr. L. J.849 (i); 19 Bom. L. R. 350. * ’ ' 
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34 No reference to High Court necesinry la case of Improper discharge.— When a District Magistrate 
considers that a Subordinate iMagistratc has improperiy disdiarged an accused person under s. 253. Retanlal 
213 and 290, or tliat he was wrong in not waiting later in the day before discharging the accused nnd doubted 
the legality of the order passed iii his absence, he should not refer the case to the High Court, but should 
himself order further inquiry under this section, Rataolaf 935, though it may invoUe re-consideration of the 
evidence already taken without .any additional investigation of facts, 1 Bom. L. R. 223 ; or w hen the Magistrate 
had made a very material error as to the law applicable and the inference to be drawn irom the evidence for 
the prosecution which only had been heard, 33 P. L R. 1900. But when a District Magistrate being of opinion 
that the Sessions Judge gave sanction for a prosecution on a mistaken view of the evidence referred the ca^e 
to the High Court, the latter declined to interfere on the ground that questions of fact must be dealt with by the 
Court which might try the case Ratanlal 473 Tlie proper function of a District Magistrate is critiasim 
He ought to point out to the Subordinate Magistrate, the reasons which may have led him to an incorrect 
conclusion, t e , reasons winch may have been held to justify the Higji Court iii interfering with a finding of fact 
to enable the Magistrate to come to a right conclusion and not dictate ii» him the decision to be pro- 
nounced, 31 M. 133 overruled by 23 M. 220 {iee Note above) See ilso i C. 282 25 W, R. 30 } 4 0. 647 and 1 C. 

L.R. 83; 32 M. 214 

35. Whea (aether ieqalrf ehaaht aat he ordered— 

Ofi the mete strength of a Governtnent resolution — A District Magistrate passed the Solhiving 
order directing a re trial of the accused after a perusal of the papers referred to in G R 1209 of 1900 — ‘ This 
Court orders that the discharge of accused C m cases 91—% be set aside and that he be put on trial before the 
Cantonment Magistrate for the olTence of being m possession of stolen property, etc , under s 41 1, 1 P C , with 
reference to the articles produced before the Court in these six cases //eld, that it w as not competent to the 
Distnet Magistrate to order re tnal by merely acting upon a resolution passed by Government on the 
representation of the Legal Remembrancer, and if he wanted to make use of the Arguments in the resolution, he 
should have supplied the accused with the copy of the same, to enable him to meet if he could the arguments 
against him 2 Bora L.R 886. 

(«) ffWsn question between parlies ts of a avit nature —When a Subordinate Magistrate finds that 
the essence of the matter between the contending parties is uf a civil nature, and that the question is in reality 
one to be fought out in a Civil Court, the District Magistrate is not authorized in such i case to order further 
inquiry under this section, 1 Bom. L. R. 892 

(«*) men ti ts hkely that Courts may take different vtews of the evidence — When the nature of the case 
IS such that Courts are liable to mke different views of the evidence and of the probabilities, such a case is not one 
mwhich further inquiry ought to be ordered especially when a Cuil Court and i Magistrate have disbelieved 
the evidence lor the prosecution, 8 A L. J 43 «= 32 Cr. L J. 45 That it was conceu able another Magistrate 
might reasonably see the facts and probabilities on other mutual proportions is no reason for further inquiry 
The District Magistrate must apply his own view to the case and come to a decision, 18 Cp. L J. 110 (Sindh). 

(iif) When order has been made under s 479 for prosecution of complainaHt—liS Sessions Judge has 
no power to direct further inquiry when an <wder has been made under s 476 for the prosecution of the com 
plainant under s. 21, 1 P C It he is of opinion that the order is wroi^ he should refer the matter to the High 
Court for revision, 15 Cr. L J. 1 (C.) followed, 13 Cp. L. J. 16 (C.). But now see ss. 476 A and 476-B 

(u) Simultaneous order of commitment and further inquiry iad— An order to make further inquiry 
and an order of commitment cannot be passed simuhaneously, for, before the accused is committed, it would 
be necessary to consider the value of the entire evidence including the evidence taken on further inquiry — 

Cat H C Pro , Alh March, 1886, 13 C 121 

(w) Where complainant declines to produce evidence ~~pox\htT inquiry should not be ordered where 
the order of discharge was passed because the complainant declined to produce any evidence 19 P. W. R. 
1915 » 16 Cr. L.J. 662 

36, BeMont for fullier Inquiry mnit be glTeu — In passing an order under this section, it is not 
ordinarily necessary that the Court should make a detailed examination of the evidence and give elaborate 
reasons because that might prejudice the trial afterwards , but it Is desirable that tlie Court should give enough 
m the shape of reasons to show that Its order IS a proper one 32 C. 1090, 13 &603(FB), 8 Bor. L. T. 37 *=15 

Cr L.J 80l;(lOia)M W N 638a*l4Cr L J. 872 TheSessioos Judge or District Magistrate should give some 
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reasons Jor hIs order Othm^iv, it Is not possible for the Kish Court to exerd^c such superv^SlOfl over the 
Magistrate's proceedings as is necessary, SC. L J. 43. ?Vh«re the order of the Sessions Judge did not stste 
any proper grounds for directing a further inQuiry it was set aside on revision BC.W. W. 458 } 3 8. L. R.7«» 
9 Cr. L. J. 445 ; but 4 L. B R 933 ■»? Cr. L. J.433 The mere fact that the petitioner was one of the accused 
would not be sufbcient to direct a further inijuny as regards the petitioner, simpl) because there was such a 
direaion as regards the other .accused, 13 C. W. N. 78 9 Cr. L. J. 303. 


ST. Can Coart dcllntnj forther Inqalry, comply with fresh application for same?— A District 
Magistrate is competent to order further inquiry. Although he may have declined to do so on a previous occasion 
in the same matter, Ratanlal 323. But where further inquiry Is refused by the Distria M igistrate, his successor 
should not make such order in opjiosiiion to his predecessor's order Under such circumstances the Sessions 
Judge IS the proper person to make such order if he thinks fit to do so, 4 C. W. H lOO. Where a District 
^Iag|strate has once decided under this section that there is no case lor further inquuy, he cinnot subsequenllj 
order further inquir) biuh in order is an otaler reviewing the earlier otu, and is prohibited by s. J69, 5Bar. 
IfcT. 37»13 Cr. L. J. 301, But where a Sessions Judge tuo tnolu callcti for the records of i case where the 
accused was discharged and rLturiicd the records as no order was necessary imi subsequently the complainant 
applied to have the case re-opened, htU the Sessions Judge was nut jirevtnted from entertaining such 
applicatiiin and he could not refer the cumjiliinint to the High Court on the ground that he had passed orders 
before, 16 Cr. L.J.71I (Bar) A>eNote9. 


VI.-DUTIES AND POWERS OF COURTS DIRECTING FURTHER INQUIRY. 

39 VfhAl Coart directing farther loqalry cannot do— 

(») A<r re trial can he ordered.-^ \ District Magistrate cannot set iside iii order of discharge and direct 
that the accused be put on his trial All that he candoisto direct funlier imiuiry leaving it entirely to the 
inquiring Magistrate to deteniiine whether or not the evidence justified the accused being charged and put on 
his tnaL The District Magistrate is not entitled to order re-fm/ under this section. The use of the word re tnal 
may probablj prejudice the iccuscd wath a Subordinate Court. 1909 ?. L R. at p. 65 } 3 Bom L. R. 696. 

(li) Ao power to dtreet fresh ejtdenee being This section does not authorize a Sessions 

Judge or a District Magistrate to take evidence or to direct evidence being taken, supplementing the evidence 
given in the Lower Court The High Court alone has such powers .icting tinders 439, 11 C, Vf. N. Z7S a 
6 C. L. J. 291 >* 6 Cr. L. J. 357. See also 4 L. B. R. 43 « 6 Cr. L. 3. 379. 

[iii) Pto poiver to dinci that evidence should be taken and records rffrtr/irrf — This section does not 
auihonre a District Magistrate to direct the trying Magistrite lo simply takedown the evidence and return 
the records to him. The prosecution lawfully revived must be proceeded with iccording to law, 4 !>. B. R. 43 _ 
6Cr.L.J.279. 

(»v) pistrict M Igistrate cannot direct reissue of warrants — A Distria Magistrate has no power 
under this section to direct a bub-Divisiona! Magistrate who has cancelled warrants, lo re-issue the same, 1 C. 
W. N 650 , nor has he pow cr to set aside an order of his predecessor in effect dismissing a complaint, 2 C. W. R. 
290 See, however, Note 37 

(f) No charge can be framed or directed to be framed — A bessiotis Judge or District Magistrate 
cannot in the exercise of the power under this section himself frame the charge or order the M igistrate to frame 
the durge and try the accused The District Magistrate might of course make the further inquiry himself and 
frame the charge in course of it, 32 H. 220 (F.B ), Sankaran Naik, J , dissenting 

(pi) Fettering discrelionof Subordinate Magistrate tn further inquiry— tl. District Magistrate who 
refers a case to a Subordinate Magistrate for further inquiry has no authority to fetter him in the exercise of his 
judicial discretion as lo the question whether the case should or should rot te ccrrmitud to the Couit of 
Sessions, IS H. 39. Where the accused were discharged of offences under ss 342 and3S7, 1 P C, the Judge 
cannot direct an inquiry into an offence under s. 467 1 P,C, 10 Cr. L. J. 5S4 (A.). In making an order for 
further inquiry it is improper for the supetior Magistrate to write a judgmert which is practically a mandate to 
a Subordinate Magistrate, 12 N. L. R. 94 » 17 Cr. U J. 349, refening to 32 C. 1090. 

\vu)Ji'o power to direct the Police to reconsider — Where a DisUici Magistrate in setting aside 
the order of ducharge concluded his order obsetvipg * 1 fe pasc, thereipie js je-o_pcned and the Police are 
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HOW at liberty to re-consider the whole position’ Htld, sndi an order Is not contemplated by& 437 and the 
proper order should have been to order the Sub-Magtstrate to make further inquiry, 37 P. W. R. 1913=* 14 
Cr. L. J. 396. 

39. When directing farther Inquiry, comptalnaat maybe reqntred to fornbh^seenrlty for costs of 
aecnaed.—In 8 8. L. R. 196 = 16 Cr L. J. 174, the High Court refused to order further inquiry unless the applicant 
(l)paid into Court the expenses incurred by the Government under < stt in respect of a previous complaint 
and (2) executed a bond with one Surety undertakingtopa> the reasonable costs of the accused in the eventof 
his being acquitted or discharged and such toquittal or discharge not being reversed in appeal or revision. 
S 526 (5) was cited as a precedent for the latter condition. 

ID. In making fortber Inquiry, complainant may be taken 'de novo.*— I urtlier inquiry does not mean 
proceeding on the evidence already takea It means that evidence or other evidence, if there be any, should 
be taken de novo by that Magistrate who holds the further inquiry, 9 A.L. J. 310 » 13 Cr, L. J. 233. When for 
valid reasons, further inquiry is ordered to be conducted by another Magistrate, the inquiry should commence 
de novo 6 A. 367 ; 22 C. 573 , 4 L. B R. 333=7 Cr. L. J.493. 

Can a eowplaini be distnitsed again after order for further inquiry f — hnoxdet io( further inquiry 
directed to a Subordinate Court rneans that the case should be tal^o up again and that the question of dismiss- 
ing the complaint, or charging the accused, as the case mi> lie should again be considered and an appropriate 
order made as the result of such fresh consideratioa Per Walcis, J , 32 M. 220 (F.B ) at p. 234. See also 13 C. 
608. When further inquiry is ordered into a complaint dismissed under s 203, the Magistrate cannot again act 
under S.203 but must proceed to enquire into or try the case under s 204 11 C.W.N.S16. 

41. In further Inquuy, accused might be tried for any offenee eitsbiished by eridenee.— A prosecu 
tjon Jawfully revived must be dealt with in accordtamx nith Jaw in the same way jn which a prosecution 
originally instituted is dealt with. Therefore, whena Magistrate is to make a further mquiiy, it was hetd that 
he was competent to try the accused for such offence as might be established by the evidence, 7 U. 431 He is 
not bound to try him for the very offence for which he wasongioally discharged. See l (k L. B. 83, 2 P, ILlSOl# 

42 No difference between fresh and further loqslry.— -There is no substantial distinction intended 
to be denoted by the words 'fresh inquiry' in s 436 and ‘further inquiry m s.437, 15 c 608 3Sr^ also 14 M. 334 1 
a U. 336. 


437 . * When on examining the record of any case under section 435 or otherwise, the 
Sessiont Judge or District Mag:istrate considers that such ca^e is triable 
commiliient exclusively by the Court of Session and that an accused person has been 

improperly discharged by the inferior Court, the or District 

Magistrate, may cause him to be arrested, and may thereupon, instead of directing a fresh inquiry, 
order him to be committed for trial upon the matter of which he has been, in the opinion of the 
Sessions Judge or Distnct Magistrate, improperly discharged 


Provided as follows — 

(ti) that the accused lias had an opportunity of showing cause to such Judge or Magistrate 
why the commitment should not be made , 

(J) that if such Judge or Magistrate thinksthat the evidenceshows thatsome other offence 
has been committed by the accused, such Judge or Magistrate may direct the inferior Court to 
inquire into such offence 

Notes — As to the scope of this section, see 32 H. 220 

1. Betslont Jodge competent to direct commitment In cases of discharge by District MagUtrato.— If 
the case be exclusively triable by the Court of Session the Sessions Judge may direct commitment even where 
the Distria Magistrate himseU disdiarges the accused 7 A 833 j 12 C 473 , fl M. t6 } 9 B 100. In 17 Cf L J. 223 
(Oadb) the case inO B 100 was followed 

‘Tbit ».<t on «b|cb or|( nalljr nsnibfred rvnUiiiberad 137 by Act ZVllt of 1*^3 
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i. Bcsslont Jiidj« Cknnot »et nhepe DUtrUt hu confirmed order of dUthnr^e.->5r^ Note 

9 (i) to n. 43S 

3. Dlitrict UftgUtrete with tpecUl power* ander*. 89 eta direct farther Inqolry.— The expression 
Dxstrtcl MagtitrdU used In this scclioiii Includes a District Magistrate possessing the extraordimry jurisdiction 
coideired by s. 30, 1004 P. L. R. 034. 

4. Coort of Sesslea and DlitrlU Hagtitrate can direct commitment wlthont (nterveotlon of HagU- 

trate.— There Is nothing In this section to show that when the Court of Session or tlie Disinct Magistrate 
directs a disdiar^d person to l>e committed for ttnl die commitment thereupon must necessarily be mide by 
the discharging ^laglstrate, whilst the first prot to it shows that It may be made by the Sessions Court or 
Distnct Magistrate as the power happens to be exercised by the one or the other . 10 B. 319 { 23 C SOT. Under 
this section it is competent to a Distnct Magistrate to maVea committal himself or to direct a Subordinate 
Magistrate to make a committal order htmta be temmiUid' m this section do not mean more 

than /ari an order for Aft 31U.40) 10 B. 319 and JS C. 397 1 (but see 4 W. R. 4), Where, howeacr, 

the ^^aglstr4te Is directed to commit he cannot be asked to record the defence evidence also, 4 N.«W. P. H. C. 
R.50. 5<rralsol2N.I<.R.91»lTCF.L.J.249. 

8. Seetlen limited to offences triable cxeteittelF by Conrt of Seatlon.— To give the District Magistrate 
or Sessions Judge Jurisdiction to act under this section, the accused must have been charged w ith an offence 
Xm\>\ftexelusiiely by the Court of Session i r , an offence shown to be so triable mthe 8th column of Schedule 
U, 1904 P, L. R. 234 { 1 A, 4l3 (F.B V See also 3 P. R 1897. Thus n Sessions Judge cannot direct commitment 
in respect ol an offence under s. 41 1, 1 P C, RatanUl 42| 13 M. L. J. 373 In cases not covered by this section, 
if the Distnct Magistrate thinks the Subordinate Magistrate has improperly discharged the accused he may 
either act under s. 437 or report the matter to the High Court under s 433 a M. 836. The High Court can 
commit, ID any case without any restnction 

Charges of offtntes notexetusxietytrsabteby Sessions Court may be arfrfrrf— -Where a Distnct Magis 
trate committed the accused on charges ot ss. 403 and 477 A , I P C . in respect of which the accused hxd been 
previously discharged, u was contended (I) that the Distna ^laglstrate was not competent to make the order 
under s. 436 as the case againsttheaccusedwaspnmarily one tinders 4D8 I P C, an offence not exclusively 
tnable by a Sessions Court, and (2) that the Distnct Magistrate was not competent to add a charge under s. 408 
to the one under 477 A ; held, that the Distna Magistrate had Junsdiction to make the order as the falsification 
of accounts was a substantial part of the affair, and it was open to the Distna Magistrate to consider that the 
case was tnable exclusively by the Court of Session and next that once a proper order of commitment is made, 
It opened up the whole case and the Distnct Magistrate is competent to add other charges intimately con 
neaed with the charge under s 477 A and forming pan of the same transaction 16 Bom L.R.80E:2Bom Cr. 
Ca. 179 « 15 Cr. L. J. 292 

6. Section not applicable where accased acqeltted.— Where the accused had been acquitted by a 
Magistrate, neither the Distna Magistrate nor the Sessions Judge has junsdiaion to proceed under the seaion 
or 5 437,20 C 633 But the acquittal must be one in substance and not merely inform. Thus, where a Magistrate 
used the words " acquitted and released” when he intended only to disdiarge, the Court of Session was held 
competent to direa a commitment under this seaion, 8 W. R. 41 j 24 M. 136. See Note 17 to s. 437 

7. Conviction for nlnot offence no bar to order of commUment for major offence — Where an accused 
appears to have committed culpable homicide, bis consiaion by a Magistrate for a minor offence does not pre- 
vent his trial for murder, etc The Sessions Judge, if he thinks there is a grtma faae case, may call on the 
accused to show cause why a commitment should not be ordered, and may thereafter order his commitment 
if satisfied that there is sufficient cause for it, Ratanlal 337, 

8. What aroountsto ‘ dhebarge.’— The (art that no tormal order of discharge for the graver offence has 

been passed is immaterial, for if the Magistrate convicts only for the minor offence, its effea Is a discharge for 
the grai er offence, by his declining to take a«ion In respea of such graver offence, 15 C. 608. See 21 M. 186 
wrhich overrules 223 M. 225 and dissents from 20 & 6SS. The refusal of a Magistrate to proceed against 
Certain persons mentioned m the report of the tnvesttgating Policeiofficer, was held to be in effea an order 
discharging them. 4 C W. N.242. But until the Magistrate has so refused to aa, a Distna Magistrate is not 
competent to proc^ under this section or s. 437. 33 C. 763 | 35 K. L. J. Note 46 to s. 403 
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9 Feints to be eonsldered In directing eoramltmenL— An order by a Sessions Judge directing a 
Magistrate to commit an accused per'oa nho bas t<en di«diarged fc> him «imp!y because the offence Is 
tnableexcJusi\elyby theCourtofSessionisbadinlato We!rll,260 The fact lhata superior Coun might be 
disposed to take the view that the ^lagistrate discredited the prosecution evidence for insufficient reasons and 
discharged the accused without committing him for tnal is no ground for interference b) iL Weir II, 253 , 31 
H 1S3, Nor does a case come within the purview of this section mere!> because in the opinion of the Distnct 
Magistrate the offence alleged to hav e been committed could not be adequately punished bj a Magistrate, 1903 
A WH 169=s8CrL.J 47 It is the duty of the supenor Court in considering whether an accused person has 
been improperly discharged within the terms of this section, so as torequire him to be committed to the Sessions 
Court to consider all the grounds upwn which sudi an order of discharge has been passed including a considera- 
tion o* evndence which has not been believed or teUxa be sufficient to establish Apnma facu case. Wthout 
doing so It would be impossible for the supenor Court to find that the order of discharge was improper \VbSK 
the Nlagistrate had discharged the accused and the Sessions Judge reirained from considering the evidence 
of the witnesses whom the Jlagistrate considered to be unreliable because he thought he could hvrdlj deal 
with all those questions wtthout prejudging the case and wathout making it difficult for him to hear it 
with a jury but directed a committal Ar/d that the order must be set aside as it had not lieen made on full 
consideration of the ments of the case as disclosed by the evidence taken before the M igistrate 7 C. W K Tl, 
IS B S76 Sef also 1 Pat L.J*=17 Cp L.JS3a 

10 When commitment should bo m&de and when fresh laqnirj— 

(0 ll'htn on thi mdenee alrtadf taiert th^re ts a ct^ar case nedr— Inacase 

triable e'cclusively by the Court of Session if the Sessions Judge or Distnct Nfagistrate is satisfied that on 
evidence taken there is a clear case for committal and there is no reason for desinng a further consideration by 
the Magistnte it would ordinarily be his dot) to commit under this «eclion without ordenng a further inquiry 
15 a 603. 

(ii) Where trial Magistrate omitted ta take e-ndence distnct Migni^ote maj Mmsetf take thot 
evidence ard miii. — A Subordinate Magistrate having dismissed a case under s 3S0 I PC without taking 
certain evi lenee which m his opinion woold have been of little v’alue the Magistrate of the district, on the 
application ot the confplainvnt took such evidence and committed the accused for tnal before the Court of 
Session AfcAf on reference to the High Court that as further evidence In addition to ihat taken bj the Sib- 
ordinate Magistrate, was forthcoming the District Magistrates action was sustainable on the pnnciple laid 
down in 2 C, 40S , 4 C. IB 

(*ii) Where fresh e-tdence has since come to light, fresh inquiry must be Ae/i— ^WTierc a 


could not be sustained, as the accused had not an opportunity ol ooss-examming on the fresh evidence and 
that the proper order under the cuoumstances would be to have directed a fresh loquiry under this section 
leavnng the discretion of the Jlagistrate unfettered to commit or not Weir II 550 , 15 M 39 

(in) After issuing notice for commitment may direct further inquiry — \ Distnct Magistrate who 
had issued a notice to an improperlj discharged accused as to whj he should not be committed to the Court of 
Sess on is also competent on cause being shown to direct further inquiry 18 C. 75 See also 14 M 334 at p. 337 
( } Com nit nenl cannot be made for offences ethich the aecaied uas not eharged . — An order by 
a Jud„e directing a Magistrate to commit an accused person who has been discharged at a preliminary inquiry 

to take his trial la a Court of Session mustsped^ the particular acts constituting the offence charged. Th« 

Judge cannot d rect a committal for offences vnth which the accused w as in no way charged before the Magistrate, 
lor otherwise a man might be committed for tnal lo respect of an offence of w hich he had never been accused or 
never even heard a word until apprehended under the commitment 10 B. L. R. 235 = 19 W R.S0, 21 W R. 41 
Set alao 10 Cr L.J 554 (A). An order of commitment may however, be made wathout a charge both under 
this section and s. a’o 27 M. 54, 

11 8 ope of the words * under s. 433 or otherwise.*— The words or otherwise do not mean many 

other way whatsoever but in any other way provided bjT the Code 10 C.25S On the other hand if we put a 
Vvritle and general construction the w hole of the bmitation necessarily implied in s. 43s w-ould become unneces* 
aary andsuchore^uih-wouldsuppOiC in the LegisUtuiT ao absence of aQ intention, *hich ought not to be Imputed 
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s 437 J 

orpresumcj. Note Sto 43‘> md Kmetos. 4*8 Tie refl'on« for exeTCKirg the power conferred by this 
section arc rersons which «hovild anic upon the matentU to l>e found on the record and not upon extraneous 
matter. 1B90 A, W. N. M7. 

12, KoUceto acensed abtoletely necenary befaee acting nnder this section, — The opportunity to 
show cause referred to in fronsfl (a) does not mein any opportunity, hut the accused must his e a special 
opportunity, Ratanlal 933. /Vu»iri>(a) being ancxceptiontos 440, notice to the accused Is ab'>olutely necessary, 
1 C. L. R.93; 24 W R.70;1B 64 The order Is liable to be fesersed when no notice is gisen, on the ground 
that the order of committil and the commitment mide thereunder arc lUegil, 6 M 372 , 23 W. B. 67. Rut where 
the Magistrate is isked to mike fiinhcr inquiry under /rtfiii<j(4),then there is no express prosision lor notice. 
Also where the trial his been held without iny objection on the ground of wint of notice, and the omission has 
not occasioned 1 failure of justice the High Court will not in res ision interfere, 7 C. 662 « 10 C. L R.8. Where 
.1 District Magistrate being of opinion that an accused person is improperly dtsdiarged makes an order to 
commit him to the Court of Session, without gning any notice to the accused, but the committing Magistrate 
liefore so doing issues the notice the irregulinty m the jiroceedings of tlie District Magistrate comes 
within tfic termsof and IS cunalli) s 537, Batantat 839 where? C. 663 is folloxied InlSH L 3. 379, the District 
Magistr vte direct cil a Siib-Di visional Magistrate to commit an a<xu->ed person m regard to in offence not exclu- 
suclyin ib)c b> tin. Court of Session, w ithout giviiig^the accused .m opponumiy tosbow cause before the 
District ^Iaglstrau. himself Held that not only the order was without jurisdiction, the opportunity to show 
cause, given before the SulvDuisional Magistrate could not be regarded as a compliance with the law, though 
the Sub-DiMsion,»l Magistrate forwarded a statement of the accused to the District Magistrate. The order of 
the District Magistnte wax therefore set aside Thiscascwas /oliowedxn 28 P. W. R. 1913 «=312 P. L. R. 1913 
« 14 Cr. L. 4. 609. 

13, Seetlen does not preelode revival «f proceedings by same or aaotber Haglitrate.— I resh proceed- 
ings miy be taken by the ^^ag^strate who piased the order of discharge or by anotherMagistrate without any 
order from a superior Court provided he is competent to take cognizance of the offence, 29 C. 726, 29 M. 128 
(P.B ) which cverrulti 28 M, 259 ^n^/othws 29 C. 726 , | B. 84 Even if the order el the District Magistrate or 
Sessions Judge directing a fuaher incjuiry be set aside as wrong, proceedings held by a Subordinate Magistrate, 
as 4 result of such order, need not necexsarily be void if the Subordinate Magistrate had jurisdiction even 
without the order for further rntjuiry, 18 W. R. 39, and even if the District Magistrate had refused to order further 
enquiry the Subordinate Magistrate may take fresh proceedings, 86 C. 419. The Police and the Magistracy are 
not preclutled by a Magistrate s orders of discharge from reviving a charge against a person who was discharged 
if m iheir Judgment there U sufficient reason for holding that the discharge was made on a wrong view of the 
facts Ratanl&l 3S0 ; 36 C. 415. See Note 3 to s 437 Notes 16—18 to s. 253 and Note 1 1 to s 200 

14 Section does not apply to Presidency UagUtrates — 1 he provisions of this seaioii and s 437 do 
not apply to Presidency ^l^g^strxtes who can revive a compbint even after discharge I a W. K 49 followed m 
S C. W.N.169, 28 C.2II5 2S C 692 J 33 C, 1282 and 29 c. 726. But the High Court can interfere with the orders 
of Presidency Magislrales under s, 439 read with s 433 38 C. 994, 14M.L.T. 200 = 14 Cp. L. J 529 (5« Note 43 
to s 439 , and under s. 15 of the Charier Act and s. 20 of the UlUrt Patent, 26 a 746 and 27 C. 126. 

15. RevUionof order of cominUmeBt by HlghCoort-Difference between sections 215 and 439 —An 
order of commitment made under this section, can be quashed by the Iflgh Court acting under ss. 435 and 439, 
on points ol law as well asof facts though not under s 2IS,27H 94, 12C. W. N 117 = 6 C. L. J. 760 = 6 Cr. L.4, 
406 , 19 Cr L. J. 373 (M ) 1908 A. W R 189. S 215 refers only to a commitment actually made, 7 C. W. K. 827 ; 
II H 334 at p 338 and 15 C. 608 it p. 621. it is open to the High Court m its rev isional jurisdiction to consider 
whether the Sessions Judge or District Magistrate acting under this section has or has not exercised a proper 


the offence charged or where It is clear that the Court would not act on the evidence, SO M. 224 It is evident 
from the words used m s 43b that the fullest and widest discretion has been given to District Magistrates or 
Sessions Judges and when an order for commitment has been made, the High Court should be most unwilling 
to mterlere and should require strong grounds beforo setting astdesuch an order, 26 A.S64, 13 A, L. J.lllcsl6 
Cr. L. J. 139. See Note 45 to s. 439 But an order <4 coaunutal, made by the High Court itself under s. 526 
cannot be sorevised, 27 M. 94. * , 
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16. Rl£h Coart not to be rnoTed ordlntrllj. where District aothorltles h&ye power to |[raat relief.— 
Ordinarily the High Court will not be ready to excrase its re\isional powers, where the Distnct .Magistrate or 
Sessions Judge have concurrent junsdiction in the matter, 18S7 A, W. N.103, espeaally so as the order of the 
District Magistrate or Sessions Judge under this section or & 437 is liable to be revised in its turn by the 
High Court, 15 C. 603 and p 621, sff Note 23 to s 439 

17. On fresh evidence Sessions Judge may grant relief once refused by High Court.— The Distnct 

Magistrate having dismissed a complaint under s. 203, complainant s prosecution was ordered for an offence 
unders.211, I P. C. The High Court refused to interfere with the order under s 203 and the order directing 
prosecution The Sessions Judge tried the complainant under & 21 1,1 P C., and on acquitting him directed a 
further inquiry into his original complaint //fW, the order directing further inquiry was valid notwithstanding 
the previous refusal of the High Court, as the order now mxde b> the Sessions Judge w-as upon materials totally 
different from those which were before the High Court when turther inquir> was refused, 7 C. W. N. 80. UTiere 
however, a Sessions Judge acting under s. 476, sent an accused to be tned for an offence under s. 193, 1 P C, 
the Magistrate discharged the accused. Then the Sessions Judge acting under this section, issued a notice to 
the accused calling upon him to show cause why he should not be committed for trial for an offence under 
s. 195, 1 P C. that his latter order should be set aside as it was open to the Sessions Judge if he thought 

proper, to have directed the accused to be committed lor trial oft the same evidence which was before him 
when he acted under s 476 and that the accused having been discharged in the trial for the offence under 
s. 193, 1 P C , It was not proper to order a prosecution lor an offence under s. 195, I P C., on the same facts, 
unless on exceptional grounds. Weir II, 849. also 10 Cr. L. 3. 334 (A.) 

18. Witness should oot be suddenly committed on Infopmation elicited in examination —Immediately 

after the petitioners evidence had been recorded in the tnal of certain persons, tor giving false evideuce, 
then being held in the Sessions Court, he was asked certain questions by the Sessions Judge as to 
his liabilitj to be commuted to the Court of Session on a charge of murder, and he was eventually so 
committed, qunshing the committal, that the consequences to public justice would be very senous if a 

witness, during the course of his deposition, and before being absolved from his oath as a witness, were liable 
to be suddenly called upon to show cause why he should not be committed for some other distinct and senous 
enme of whi^ a Magistrate had discharged him Ratanlal 5S8 Srf s 351 

438 . (1) The Sessions Judge or District Magistrate may, if he thinks fit, on examining 
under section 435 or otherwise the record ol any proceeding, report for the 
C^R^rt to High yjders of the High Court the result of such examination, and. when such 
report contains a recommendation that a sentence be reversed or altered, 
may order that the execution of such sentence be suspended, and, if the accused is in confinement, 
that he be released on bail or on his own bond 

(2) An Additional Sessions Judge shall have and may exerase all the powers of a 
Sessions Judge under this chapter in respect oi any case iviwch may be transferred to him by * " or 
under any general or special order of the Sessions Judge ” 

Notes —1. Courts empowered to report — In addition to the two pnnapal officers in each distnct— 
the Sessions Judge and District Magistrate, — this section confers a similar power on an additional Sessions 
Ipdge, but restnets It to cases transferred to him b> the Sessions Judge 1903 A W. N. 23; but the powers of a 
District Magistrate can never be exerased by the Joint Magistrate ol the distnct, 14 n. R.25. The e.xpressioa 
Jtwii Mogtsiratg IS nowhere emplojed in the present Code. A Deputy or Sub-Divisionat Magistrate though m 
charge cannot act under this section iee Note 7 to s 435 

2. Scope of the words “ or otherwise.’' — ' We think that these words being words of general import 
ance following the particular words, ‘under section 435* must be construed according to the usual rule and 
that they mean not • in any other way whatsoever* but ‘in any other way provided by the Code’ 10 C. 268 
The Court declined to accept the contention that the words ‘or otherwise/ gave the Distnct Magistrates 
power quite independent of the power conferred upon him in eases in which he has proceeded under s 433 
That these words cannot of course, have reterence to my power outside the Code is clear from the fact that the 
Code created the iudicial officers whose powers are dealt wirfi therein and their powers must necessarily be 
* Tb* vordf Id lovnied comisst vrr* fubftitvUd f«r IbDWDrdD* br lb* otp br a<t XVIIJ of 1123 
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found wilhln the four co'ncrs of the Cod-, 31 M. 375. The uords * or otherwise ’ were not intended to confer 
upon the District MsRistrale the power to q<ie.>uon the propriety of an order of a Sessions Court and refer the 
matter to the High Court, 33 A Ql{ 33 C. 313 { 3 N t. R. 149 ~ 4 Cr. L. J. 433. See Note 11 to s. 436 and Note 
3 to &, 439 

S. Llmltatlona to powers et reference.- 

(i) Itttttied h fraceedtn^s of tnfcrxor CrtmiHat Courh-'t 43S (1^— The txiwer conferred by this 
Section read with s. 435 upon a District Magistrate to make a reference to the High Court refers dearly to 
*’ proceeding before any inferior Cnmtna! Court” By the words " or otherwise ” tn this section the Legislature 
nc\er intended to gi\e to a Magistrate the power to question the propnety of a judgment or sentence 
passed b> a superior criminal authority sudi as a Sessions Judge 23 C. 219 and 230; IB Bern. L. Ik 
796, It would be contrary to c\ery principle to allow a District Magistrate to report against an order of the 
Sessions Court to whidi he is subordinate, 39 A. fll;3 N. L. R. 149 e= 4 Cr U J.422; 23 M. L. J. 733 b iS Cr. L. 4. 
714; 38 A, 378, This section does not empower a District Magistrate to refer to the High Court the proceedings 
of a Supenntendent of Police, the Utter not being a ** Court subordinate to* Magistrate, BatanUl 133. Set 
Note IS to s. 435 46 A. B31. 

(i») Lvntied to errors apparent oh face of record — A reference to the High Court under this section 
sliould only be made for some reason specified m ihe section wrhtch appears from the inspection of the record, 
1891 A. W. B. 80. But this interpretation stems to be too narrow Set 33 U. 1029 where Miller, J , is of 
opinion that it is open to him to resise the proceedings of a Subordinate Court on grounds extraneous to the 
record as, ej ; , where an order has been obtained by the trick or fraud of a party He should also call for the 
explanation of the Subordinate Magistrate and embody such explanation in his report, 8 C. 644. See Note 30 
to s 435 


4. C«tes flf aeqaittal not to be reported under this aectloo —If dissatisfied with an order of acquittal 
the proper procedure lor a District Magistrate to adopt would be to move the Local Government to exercise 
Its powers under s 417 and not directly make a reference under this seaion 34 A. 846 ; 1903 A. W. N. 89 ; IS U. 
38. Any reference under this seaion, the objea of which is to induce the High Court to set aside an acquittal, 
cannot be entertained on the revisional side, 2S A. 139 See also 19 W. Ik 95 , 13 P, W. R. 1907 « S Cr. L. J. 438 
(where 13 P. R. 1909 is overruled and 13 P. R. 1906 referred h), 0 N. L. R. 4 = 9 Cr. L. J. 211; 8 H. L.T.SS0ia 
1910 U. 117. K. 917<»11 Cr. L. 4. 633; 13 A. h 4.33Ssl$ Cr. L. 4. 301. *'It seems to me that to entertain 
proceedings by way of revision on a Distria Nfagistrate s report m a case where an appeal w-ould lie from an 
acquitul i« contrary to the spirit if not to the letter of sub sec (5) of s 459 ’ Per Miller, J , m 38 M. 1028 ; 
44 C. 703; 5L.16. 

5. Power of reporting dltcrecUonary and when It may be exercised. — The words “ if he thinks fit' in 
Ous seaion indicate that Ihe District Magistrate or Sessions Judge is not bound lo refer every case In which be 
may detea an error, 20 W. R, 40. 

(i) Reference must be made when order contrary to law or sentence too Kvere — When a Sessions 
Judge considers that a judgment or order is contrary to law or that the punishment is too severe, he may properly 
report the proceedings to the High Court, 20 77. R. 50. The Distna Magistrate should report to the High Court 
all cases in which he considers the orders of a Subordinate Magistrate to be illegal, leaving it to the High Court 
to determine whether or not the illegality requires correaion, Weir II, 661. Rut the taking by the Sessions 
Judge, of a different view of the evidence from that taken by the Magistrate is no ground for a report or reference, 
18 W.Ik7and89. 

(n) Reference should be made only when there ts a future of justice —Viz offence has been 

committed and a proper punishment has been tnfliaed he should abstain from further proceedings, unless from 
any irregularity, a failure of justice has been cau!>ed Thus, where the recommendation would be merely to 
alter the conviaion of an offence to another cognate offence no report shou'd be made, 9 C. 847 >=> 12 C. L. R. 491. 

6. When reference ihoald not be made 7— 

(») When reporting officer might dispose of the matter himself —Where an accused, charged with theft 
was discharged by a firsKlass Magistrate and Distna Slagistrate referred the case to the High Court A?/tf,lhat 
the High Court need not interfere in a mere case ot disdiaige. the Oistrirt Magistrate being competent to take 
Steps himself, should he deem It pgoessary, RatanlaJ 39Q{P.B.} Similarly, if a Subordinate Jud|:e refuses U) 
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grant sanction for prosecution, the Sessions Judge to whom he issiihordinate might himself grant it, without 
refemng to the High Court, Ratanlal 937} fl W. R 9} ii W. R. 21. An Appelhte Court is incorrpetentto refer 
to the High Court in a case in which an appeal lies to it, 7 P. W, R. 1910 = 62 P. L R 1910 =* 13 Cr. L. J. 433 

(ii) Cannot refer when appeal or afpitcahon pending — The Sessions Judge is not competent to refer 
a case for enhancement of sentence, unless he has heard the appeal filed against the convictioa He can only 
refer the case under the provisions of s 438, when he is satisfied as to the propriety of the con\iction,8 1, L. J. 421. 
Where a Sessions Judge hearing an appeal is of opinion thit a person should be acquitted, he ought not to refer 
the case to the High Court, but he should himself dispose of the appeal, IS 1. L. J. 477= 16 Cr.L. J. 433. S 433 
was not intended to enable the District Magistrate to get the opinion of the High Court on a question of law 
arising in a case pending before hitn or to transfer the decision of a difficult case pending before him to the 
High Court The Magistrate can refer only in a case where the proceedings are not themselves the subject of 
a revision case m an appeal case pending before him as it is his duty to pass a judicial order himself m that 
case, 15 Cr. L. J. 472 (M ^ NeiOier s 438 nor my other provision of the Code authonzes a District Magistrate 
to refer a ixiint of law ansing in in appeal pending before him It is the businei.s of the District Magistrate 
to dispose of the appeal before him "ind if he should so improperly refer his order can be revised at the 
instance of the jnrty aggrieved 7P. W.R 1914 =63 P.L.R. 1994 =. 15Cr L.J.4S3, 7L B. R.231 = 15 Cr. L. J.667. 

(«i) mere trial void far want of juntdtclion— When an offence i> tried by a Court without 
jurisdiction the proceedings are void under & 530, and it is not necessary in case of an acquittal for the High 
Court to upset the aa|uittal before re trial can be had 8 B. S07 j 31 A. 317, and see Notes 18 and 19 to s. 403 

(it>) Pfagistrale should not make reference onmere representation of complainant — A District Magis- 
trate rejxirted the proceedings of the second-class Magistrate of A on the representation of the District Supeniv 
tendent of Police who hid himself been the complainint m the case before that Mtgistrate held that the Dislnct 
Magistrate acted irregularly in forwarding with his own incomjilete report the communication addressed to 
him by the complainant jirotesting against the secondclass Magistrites deciMon The circumstance that the 
complainant holds office as District Superintendent of Police, can give him no right to make an> representation 
to the District Magistrate m the form of an official letter or memorandum in a case in which he i** personally 

interested nor can the High Court take such letter or memorandum into coiKideralion when deiling with the 

case Rattnial S40 

(f) When an order has already been made under s 435 -^See 26 M. 477, 17 M L. J. 153 “5 Cr. L. J. 
132 , 10 P. R. 1912 = 14 Cr, L J 134 and see Note 9 under s 43$ 

7. Provincial Magistrates not empowered to refer questions for opinion of High Court, — There is no 
provision m the Code which enables a Judge to stop a «nal already commenced and refer to the High Court 
any question or questions of law arising on the merits in that case Ratanlal 214 Jn 2 A. 771, a Sessions Judge 
after having asked the assessors their opinion in a case which was being tned by him, suspended 
the trial of the case and made a reference to the High Court under this section on a question oi jurisdiction 
which had arisen m the trial of the case that it was not intended that the section should be so usedand 

that the Sessions Judge should have disposed of the question himselL The Code of 1S6I like s 617 of the Civd 
Procedure Code of 1892 empowered the Sessions Court to send questions for the opinion of the High Court, but 
the present Code contains no such provision (except in the cast, of a presidency Magistrate, see s. 4J3X 27 A. 25 ; 
Oadh H. C. 64 and 71; 5 0 & 316 (1902^ See Note 5 to s 432 Also the difference in the language employed by 
the old Code, PI. ' shallrefer' and ' may report' of tile |irtsent Code is noteworthy 

8 Conditions for suspension of stnlence and admusioa of accused to bail —Where the District 
Magistrate was not competent to referw case under this secttoti totheHigh Court he had no nuihonty to admit 
the accused to bail, 18 C. 186 ; nor has he such power under this section 11 the report does not contain a recom- 
mendation that the sentence be altered or reversed, 2377. R. 40 , 3 C. L B 404. Aho the Distria Magistrate 
cannot exercise the power of suspeudiug the «enlence ard acmitting the accu'td to bail on a rreie application 
for consideration of a case Hecandoso onlyaher consideration arU on making the report 

9 Power of Sessions Judge to stay proceedings pec ding revision by High Court — Cnmiiu^ proceed 
mgs, sujiported by a sanction were instituted against the accused The accu'ed put m a revision j etition 
under s, 4JS to tlie Sessions Judge against the oruer according sanctioa The Sessions Judge ordered proceed 
ing to be stayed, pending the disposal of tbtr leletence by the High Court Jteid, that the order was 
inres and that the Sessions Judge had no powerto stay a prosecution mstituted in purstiarice of the sanction 
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m a Court uhtch is not subordinate to the Sessions Jndge. This section provides In what way he may take 
action in la\our of an nccused trending the disposal o! hls reference and recommendation to the High Court 
Quirre Whether he could stay proceedings even where the Magistrate Is subordinate to him? MM 1S7. 
In 9 P. W. R 1916 it was hid down that a Sessions Judge Ins no power at all to stay criminal proreedings 
jiending liefore a Magistrate subordinate to him. 5ir^ however, 11 P W. R 1916. 

10 Form and contents of referenee — All references submitted to the High Court under this section 
are to l>e accompanied 1 > tlie reconl of the rase and by a statement of the case in English, giving— (i) a brlei 
abstract of tlie case (2) llie sentence or order of the Lower Court and llie name of, and the powers exerased 
bi, the Magistrate passing It (3) die particular ponion of the imding sentence or order, which is considered 
incorrect, illegal or improper, or the particular jiottion of the proceedings which is considered irregular , (4) the 
grounds uponwhichitisproposedtlwitheHigh Court should exercise the powers conferred by s 439, (S}a state- 


lie accompanied bj a letter and st iteinent releried to above. The fact of the reference and a copy of its terms 
should l*e communicated by the Court making n to the l^iwer Court .— H C Cr Or p 47 CP Cr Cir 
requires the following information in addition to the above — Subordinate Courts should whenever it may seem 
desirable to do so be oalledonto siifimit an explanation with regard to the point on whldi it is proposed to 
make the reference and the explanation shoul I be sent with the statcmentoftheca.se In cases In which UR 
appeal lies from the sentence or order in respect ol whidi it is proposed to make a reference, the reference should 
not ordinaril> be made until the period of an apjical Im expired. It iv important to observe that the prov isiohs 
of 8,391 supra extending the period during whidi the execution otasenience ot whippingmay not becairiedoul 
mtheense ofan appeal I eitig | referred d > not apply to a reference under this section so that when a recom 
memlatioii u made that a sentence of whttpmgbe rever!>ed the execution of such sentence should always be 
suspended by express order under the provisions of the latter section.— C /’ Cr Ctr No 46 

11 What the report thoald eootaia— Hie recommendation should contain a definite recommend^ 
tion that the sentence l>e altered or reversed 27 A 25 The Magistrate ought to give a brief abstract of the 
case and the grounds upon which he recommends the order or sentence he considers to be incorrect should 
beset aside by the High Court 9Cr4L.J 502 (U X The order of reference should set forth the point on which | 
orders are required when a case is referred to tinder this section OadhS 0. No 61 

12 Referring Judge has no power to take evidence —S 43S does not empower the Distnet Magis 

tratetotake evidence snd if he had power to take evidence it was only for the purpose of a recommendation 
to the High Court and the High Court cannot refer to such evidence to pass a final order In the case, 
12R L.J 461 = 15 Cr L J 675 Neithers 435 nors 438 nor any other sectionempowers aDistnctNtagistrafe 
to tike further evidence with a view to reporting thecase 9 Bom L. R 677 5"#? Note 19 to s 435 

439. (1) I*' case of any proceedings the record of which has been called for by 
Itself or which has been reported lor orders or which otherwise come to its 
o^revisw?”*^* powers knowledge, the High Court may, in its discreuon, exercise anj of the powers 
confeired on a Conn ol Appeal by section ♦ 423, 426, 427 and 428 or on a 
Court by section 338 and ina) enhance the sentence and when the Judges composing the Court 
of Revision "ire equallj divided iri opinion the case shall be disposed of m manner provided by 
section 429 

(2) No order under this section shall be made to the prejudice of the accused unless he 
Ins had an opportunity of being heard either personally or by pleader in hts own defence 

(3) Where the sentence dealt with under this section has been passed by a Magistrate 
acting otherwise than under section 34, the Court shall not inflict a greater punishment for thtf 
offence which m the opinion of such Court, the accused has committed, than might have been 
inflicted lor such offence b> a Presvdencj Magistrate or Magistrate of the first class- 

(4) Nothing m this section applies to any entry made under section 273, or, shall be 
deemed to authorize a High Court to convert a finding of acquittal into one of conviction 

* Tb« tc«rr« Its tt«d br Art XTIII of 1»» 



THE CODE OF CRDtlNAL PROCEDURE 


942 


[Chap. XXXII. 


(5) Where under this Code an appeal lies and no appeal is brought, no proceedings by 
way of revision shall be entertained at the instance of the party who could have appealed 

* "( 6 ) Nothwithstanding anything contained m this section, any convicted person to whom 
an opportunity has been given under sub-sec (2) of showing cause why his sentence should not 
be enhanced shall, in showing cause, be entitled also to show cause against his conviction ’’ 

‘ Notes.— 1. Eeetlons of the Code iodteating revlaionel Jarlidictlon — 106 (3).— Power to require 
security for keeping the peace on convictioa S 423 — Powers of Appellate Court in disposing of appeal 
S 426 — Powerof suspending sentence and releasing appellant on bad pending appeal S 427 —Power to order 
the arrest of the accused in appeal from acquittal S 428 — Power of Appellate Court to take further evidence 
or direct it to be taken S 338 — Power to direct tender of pardon Under s 350, prov (d) the High Court may 
set aside any conviction passed on evidence not wholly recorded by the Magistrate before whom the conviction 
was had, if such Court be of opinion that the accused was materially prejudiced Sff also ss 232, 437 and 520, 
which confer special powers of a revisional nature on the High Court 

The changes effected in this section by the new amendment are few 

Section 195 is omitted from sub sec. (1) because sub-sec (6) of s. 19S giving power to revoke or grant 
sanction to the higher authority is omitted from s 19-> under the present Code. 

Sub-sec (6) is newly added to this section. Under it an opportunity is given to ”111 accused person 
of showing cause against his conviction when the High Court calls upon him to show cause why his sentence 
should not he enhanced. Sit 27 Bom. L. R- 1343 for a judicial interpretaiion ol the sub-section (6). 

ANALYSIS OF NOTES 

I Scope of revisional Junsdtcuoa Notes 2—8 

II When High Court Will exercise Its powers ol revision Notes 9— 20 

III Preliminary conditions for exercise of revisional Powers Notes 21—25 

IV How Powers of High Court invoked— Practice and Procedure Notes 26—34 

V Powersof High Court to deal With Proceedings not experessly criminal NoiesSS— 4t 

VI General Powers of High Court in revision Notes 42—52 

VII What Proceedings under the Code are subject to revisional jurisdiction of High Court 

Notes 53-67 

VUI Interference by way of Revision with order* of acquittak Notes68 — 77 

IX Power to enhance sentence. Notes 78— «7 

I— SCOPE OF revisional JURISDICTION OF HIGH COURT. 

2 Revisional jurisdiction under the old and present Codes.— The powers conferred by this section 
in the present Code, are larger than any exerased bj the High Court under the Code ol 1872, Weir II, 533 5 
38C.44 Under the 1872 Code revisional jurisdiction was limited to material error committed \n judicial 
proceedings” te ,\i such error had occasioned a tailure of justice, 19 W. R. 28. The Code of 1872 limited the 
High Court's power of revision to cases of material errors committed m judicial proceedings, while the present 
Code gives It a wider latitude by allowing it to act in its discretioa Interference with findings of facts will 
be regulated m the same manner as interference with the verdict of a jury, 14 B 331} Ratanlal 177} also ii C. 
931. As to meaning of the term *• material error, see l9 W.R 23 } 20 W. R. 40, 21 W. R 88} 24 W. R. 80, 2M. 
38} 2 0. 110 , 2 k. 338} 3 A. 54S But it should be noted that s 439 must be read along with and subject to 
s, 435 Under the present amendment by the omission of suboec (3) orders made under ss li3 and 144 
and proceedings under Chap Xll ands 176 have now become proceedings liable to be revised. So under 
the present Code as amended these proceedings are proceedings within the meaning of 5 435 , and to this 
Client the power of the High Court is extended 

3. 8, 439 mait be read along with and labject t« ■ 433.—“ It is clear that ss 435. 439 must be read 
together as pointed out by \Vilsqn,J ,m IS C. 60S at p 617. S 439 must, therefore, be read along with and subject 
to the provisions of s 435 ' It follows that an order made by a Civil or Revenue Court cannot be revised under 
s. 439. 40 a 477 See also 28 JL 249 One of the referring Judges In 40 C. 477, IifAN, / , w however, of 

opinion that a 439 is much more general and much more extensive m its comprehension than s. 435 a nd does not 
* Till* auti-vectlM w«» sdafa Act XVIU «r 1*11 
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limit the powers of the High Court to proceedm^s of infenorCnmlnal Courts. ' S 439 is not independent of 
S.43S* The summoning of the record must be a necessary preliminary to any action which a High Court may 
take under s. 437 or s. 439 * Ss 435—433 prescnbed the m^od fay whidi the records of any criminal case.ccmc to 
the High Court and the power of the High Court to deal with tlie record fs in s 439, ss 435—438 provide the 
machinety and s. 439,Enes thepowertodiposeoflherccoriL' It seems clear, therefore, that the language ms 439 
‘the record of which has been called for by itself,* ts not used in contradistinction to ‘ which otherwise comes to 
Its knowledge' but as contrasted with* whidi has been reported for orders’ and that it has reference to the recog 
Dized channels b> which tlie High Court becomes seued of the case, that is to say, either by calling for the 
record itself or by hiving the case reported to U under s 4J3 by a Sessions Judge or District Magistrate who 
has himself called for the records under s 435, ind whether it lias called for the record itself or is dealing with 
It where the records has been called for by a Sessions Judge or Distnct Magistrate and reiiorted to it, m 
either case the Court is acting both of its own motion and on petition. There is, therefore, no room for the 
reading of those words “ otherwise comes to its knowledge ' as having reference to petition, it cannot be 
suggested that witliout those words or the word ‘otherwise* in & 437, the High Court, a Sessions Judge ora 
District Magistrate could not act on pctitiorL When once this ts clearl) understood, the difficulty raised by 
the omission of the Legislature to insert the word» *s 439' in the exception clause disappears. S 435 is 
the loiual jxjwcr whether exerase by the High Court or the Sessions Judge or the Oistnct hfagisirate, and 
whether of their own motion or on petition. When the Legislature took away this power, it cut o9 the 
junsdiaion of the High Court at its fountain held. The madiinery, by which the High Court became seized 
ot the case under the Lode being gone, it was unnecessary to forbid the exerase of powers which depended on 
such seiziiL S6 U. 77S. 

The words ' othervnu come to its knowledge cannot have reference to the power of the High Court 
under the Charter Act in the exercise of Us superintendence to call for records and then proceed to exercise the 
powers under s. 439 A wider meaning should not be gixen to these words m s. 439 than what is attached to 

the same c! ords tass 137 433 If ttords tn tkosesoctionsarcUmuad to the potters to bo hi/nd la theCode 

{see lO C. 2S3»93) as the> must be, the words in s. 439 should be similarly limited They are not words which 
confer a power, but they are words which save any power which exist, 36 M. 273. 

4. R«Tlsleaal powers conferred by ts. <38 and K9 coopared.- Under s 436 the Legislature has 
conferred a speaal jurisdiction on the High Court as well as on the Sessions Judge and District Magistrate in 
cases of dismissal and orders of disdiargeas to which there ts no right of appeal It was, therefore, the intention 
of the Legislature that the High Court should have a free hand in interfering under s 436 than under s 439 
When the Legislature is not satisfied that die general revisional jurisdiction established by it is sufficient to deal 
with a particular class of cases and creates a special revisional junsdiaion in such cases, the specnl jurisdiction 
should be exhausted before ihe general junsdiaion is resorted lo, 32 U 920 (F.B.X See Note 4 to s 437, 

5. Eztraerdlatry Jurlidtctlon o( High Cevrt wader e 13 of Charter Act and 1. 23 of Letters Patent- 
In 26 C. 188 It was held that the powers of the High Court under the Charter /{ct are not afleaed by s. 435 In 
28 A, 1« It was laid down that s 15 of the Charter Aet not override sub sec. (3) ol section 435 $0 as to 
enable the High Court to interfere with an older duly passed by a Magistrate under Chapter XII, etc. In 8fl B. 
275 It was laid down that the power of supervision under Me Charier Act was limited to question ot jurisdiction , 
but the imposing of any such limitation was not approved of in 26 U. L. J. 208. See also 25 A. 637 ; 2< A. 313 
and «3 ; 23 C. 833 , 27 a 692 and 9 18 , 26 C. 633 , 23 C. 416 and 709 ; 24 B 337 and 88 C. 994. See also Notes at 
pp. 11 and VI of Appendix. But now sub-sec. (3) of 7 435 is omitted. 

It IS now laid down that clause 2S of the Letters Patent does not give the High Court jurisdiction 

. ^ .. ... , ..j., .1,,. Act(Beng I 

’ • was the case 

•nor Cnminal 

Court” within section 433 of the Code and the High Court cannot interfere under section 439 m the case of a 
warrant issued under the Act. 31 C. 460. 

6 Right of Chartered GUgh Caut to Iiise writ of eartlorarl tcsdlng for proceedlaga of Inferior 
Courts.- In S8U.73 it was contended that a Supenor Louit like the High Court 0! Madras Jiad inherent 
jurisdiction to issue a writ of eertioran to quash all proceedings of a judiaal nature wheresoever and by whomso- 
ever held within the ambit of its jurisdiction and such a poweris not coafined to the hmits of its original juns- 
diaion, SUNDARA IVRR, ] , Held that the nght of sapenntei^ence is confined to Court subject to its appellate 
junsdiaion and dees not extend to all judicial pioce^n^Ar/dbj Courts not subject to its appellate jurisdiction 
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nnd thnt the Hi£h Court of Madras had no junsdicnon to quash on return lo a wnt of certuyran, the 
l>rocPediH|r< of n DnisionaJ Officer in the mofussil deciding an appeal under Jficcme Tax jici uhie 
SvnvstMi R J M of opinion ihn the power to issne ihtvntoufriti^rart to quash Jodinal Proceedings passed 
1 ) ixTson^ in the niofuN il ds*2. belong to the Mad'-is High Court though of course the power should no' te 
Im-okfxl excepting \tf> «.\tnordinar> eases, uccnl>oS9C. W N S9S. 

7 High Court canuet reilie Iti ovn Judgmeatc.— The frsl four lines of s 434 show bejond aH 
jvisniI lilt} of dull t th It the record which is referred to in that section is the record of soni* Coin other than 
the High i-ourt 14C.43iFE.^ A r Notes la lb to s. 3 9 and Note *t to n 4'»'> The High C-oir* h-rs no power 
W review m onler ot one oi its Judges, 7 A. 671. 

(ft /Usicicn — When ilie High Court has dealt with a case as a Court of Appeal it will aa* 

atterw irvl leal with the same C3«e as a C^un of Revasioa, except possib!> to cure a veT laani.'^ in -'h-e. 
The l.<vlc mwhere allows x rr-i-^ OJ an order ot th^ High Court in a cnminji p ooeeding Weir lU 573 
whether npi-'Cll a e or riviM nal. 10 B. 178 (Fi.), 19 B. 732, 23 B. £9, S C. 65, 1933 D B. E. (Cr P C) 33 = 2 
Cr L. J *65, 8 P R. 1909=. lO Cr I*. J 311,5 W R. 61, IT tf R. 2, 4 B. JDl , 10 B. 176. Even the djscoarvoi 
fresh e\ uknee wv i 1 not gt\-e the jx wer ot review Ratanl&l 453. 

(u) Pm rJ M fi'ie ca/T.-tjia* cngir-/ cr*»air47 jirudtfh c — Tliere i neiJier a^’peal nir 

It VI i vn a..,ain t ih* jii l.^mc u oi a single Judj,e exerci mg onginal cnminal junsdiction to a Dm lon or FnH 
Renh IP R.1«'09«=6P \\ R.l«>39 = 90 L.J 336, «P R. 1109 = 10? W R.1629 = 4lP CR. l939=9Cr 
L.J 373. Veil SC.63 10 B. 176, 27 JL 91, 14 C. 12. 

(,f II /h j *n txemSir^ rr^st. K&ljunsd / ■»«.— Ar- 1 P E. 1109 =:9Cr L. J SOS, 4 P IL 

1109 » top VT R. 1003= 41 p L.R.1909 = 9 Cr L.J STS, SP R.li39s>lDC:r L.3 3il, 19 B. 733, SC 63. 1|C 
42. 7 JL672, SJLS4S, IS JL61, 14 Ju UJ 6L 
7*JL RieepUoB*— 

li) ttir » Is //il- rr /L- ral— S'C X lao tb* Ler® Pa ot at p it o th* ^pndix. 

\srevii t unde. V 4.3.4 I ama-e. v, <i»sCTeaoa.it w > M reqatre a ve-v str'^g ca. e !-■ a Le* ers Pa ecc 
t V soveeJ ft..»i**si i''* deasjvi a a sjc*l* Jadg* th* High Co_rt passed in revns ss, £<1L X.JLS33slSlC. L 
T tSO •= IS C^ 1*3,331 

tNi r waA srw.i.Ww.os.-r—Hiah Conn c-a s*t i.«ai so erde-d < gvjgs j>£ j apfvi. 

<v tpj* ativiso -a-rtk i\ df-aui arspearaLO-e. 29 C t. J SO = ID Cr L. J tST, » — ial3 1 L. i. S7ja^ J2 
K. CT 359= IS Cr 1* J TiB it ws. h&d t**-! the High C 'a* ha* oa power t review aa ■rd“'ssd**w j 13^ 
ear*C34ecrf i*srcvasjv*al j ’^..sjca’.a ex'ea whtr*th' a-'ph-aaoa had S*en d sed j-r dstanh -adlK-E. 
S9wa5au.v.^r*»3a/^-. Th* jv wer to ““^eara peanoaoa'e d-sra s.*d is aY rnhares* t* a CntsT. .55 "Vt— 
Itoxa.na.imdx'sol" JU*1 In is T £.33 = 9 E. L.E.SX2, A* Mig*- Coar-esaoeStd its arfjr7U.S5*d w 
non T* 'the Mara sr_* ■» tv '-•o v^rtuasat. dvhr aCjI Bssb. E. C Erp. 67 *.a3 Ns ss5S 

W'h*ne the Ht. '• v.icrt under X eahta-edso *acg w- dtortgmag .h* accased «g5atg^ o-nx^ t rrw 
ftt«h*.o*H*h* H ho.oar'a'tsw dana: jaru^rma »adrs. o"-ertsaoid It is iisraar^onea a^tb* 

Ht^h a.vxt.in<rx“ ce h* prevn nas o“di:. *0 o*3d* .h* case oa th* aas-s aaer CTiag yc vser ronce -o ^ 
acresed. Ra wV— * -awd**: passed la a cai aal wit*:.- lansi-tana . i heaoaies tra*.. .j; s^oa s-c a 
•s^5--w\i j>ith'~~_j:e her- s ao power »a**C^ =r tj~n»worahsr:ii~3o:«a"ia. 47 1C.*2S = *S3L 1*1 453. 

»o»i era-i.ot. fc-rs^dkah^e. — Laisr a aa.xjac-'sxjss .i* K'ghcsir' ^rar"** fc-v** *o 
in-w-.''-oth* '^vTt. Slavs a'V.'^aao.dsr crti3ar**x-a»aaviia a7ie>-**d.*'''’srader x. Ifo. .h*l:er***sP^'^ 
.h* H ghCoor nev-j-wed Jxowa n.oer sai vsetasid* ^'CC-dsrTrfirtia*leirTf *0£pp*i...47 C.T34. x-'i.'foaa 

Tinr-^snnd ..ase "'■’amed a^CESa.p.F*' 

XU ) r> -ce." /.rt...-rs.—>SyS''X £4 vde* passed trader* ~2fC » ltC42 vd— aa-O'-'sPre 
sets xaTah^jcna 3or “naasrerl 

\-*t A n- •'•'x.r Ar’”*Ydi."r a** se—^ ce-to.'wed — Whan be cr-j-r -“•ve'-ing -b“ -«rn5V 
srgn*d ''T' nv o®*e — x ->-v»*w order 21 1. r~, 1’ JL«^ , S4 1_ X* i fL .Sb* Vx**-'*. 'i * 

w h Ufa-' ’'ftSK-TT \.’'16*-26Cr UiET*. 

& Lbebs ts theleca! jcrhidutioa edihr StruchwTWBd CadrxsaEiCt C«crs>-* 

A 'r5*E.4Tl'*vss i._fth*.-b“ x ■*• 0x1” o. R-'isaNtr j-fc, no enm ru. '~x-s x U“s~‘Otto~ 
o,.?- St ,-rx'*ss 3 ~ 5 ~ X } 5* Vse^rstj N Cna?.- w”!; a b*otn: r"ras.xX JA. n. W,.*... 

( 'saiu.x*, s XiVoi”- 1 ...'•C.xr-iifc.-iojvw- -> N— V 4i*.x_ xX'~^x n-xT r*err— * 

»4-i, 4, «TSS«1~ p*s!seJ Sn tb- -sj ..pxareaa-K: vx ?*r r>x^*-5-. * '■ec -s.!^ 4^1 ” nr '^ver 

«£*a»rTs Tsee sr A a juaor tux su Bk**s2^i li p “h. 5 fa's. Ov xj-f-fx! nd ^ Et. 593 t^RSJ.FC. 
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Z'nS or oNTrthe rolittcal Kesidenl at Manipur, 12 C. W. H. G02{7 C. L. J. 171 a7 Cf. U J. 193. As to whether the 
High Court his siiH jKiwers of revision under the Cliirter Act and the I.elters Patent over Cachar 
HiUs, ict 26 C. 874. bee Notes to s. 1 at p. 3 

II.— WHEN HIGH COURT WILL EXERCISE ITS POWERS OF REVISION. 

9. Power ofreTlslen Ii dlicretlenary and onjht not lobe fettered.— In dealing with an application 
under s 195, jESkiss CJ, as one of.i Bench laid down the principles which should guide the use of a 
disaetion vested in Court b> hw is {allow*, — Not one jot or one tittle can lie taken avva> from or added to 
the plim and express provisions of the Legistilure b> any decision of the Court, norcin this ducretion vested 
by the section in a Court be cr>-siallised or restneted liy ao) senes of cases , it remains free and untnmmelled, 
to be fairl> exercised according to the exigencies of eadi case. WTien a Inbunil, it his been sitd, is invested by 
Act of Parlnment or bj rules wuli a di'-crelion, without any indication in the Act or rules of the grounds upon 
which the discretion is to be exercised, u is a mistike to liy dovv n any rules with a \ levv to indicate the 
particular grooves m which the discretion should run, for if the Act or rules did not fetter the disaelion of the 
Judge, whj should the Court do so, Ciirdener\.J.»y (29 Ch.D.SO at p. 53). And m the same spirit we find 
LI^DLFV , L.] . declaring * It ippeirs to me wrong in principle for any Court or Judge to impose fetters on the 
exercise by themselves or others of powers whicli are left by law to their discretion in each case as it anses ' 
Saunders\ 5iMi»*rj, (1897) P. 59 at p. 95. There are. however, ceruin rules o* procedure to vvhich any Court 
exercising its discretion would pay regard, and preeminent among them, possibly a compendious statement of 
all, would be the rule that the Court will be astute to see that tliere should be no abuse ot administration of 
cnminal justice. Ko one, tlieretore, would be |»ermiued to use a penal hw merely to satisfy his private ends or 
personal spue. "That would be to misuse it, 41 C. 446. In 23 B. 533 at p. 665, the same learned Judge 
remarked — " If we have been entrusted with the resjionsibiluy ot a wide discretion, we should be the last to 
attempt to fetter that disaetion, and whenever it is argued that judicial deasion has deprived us of the power 
that the Legtslature has gn-^a us, I recsif (he uords cl an emiBcnt Enghsh /t/dge 'I desire co repeat' he 
said ‘ What I have said before, that this controlling power ol the Court is a discretionary power, and it must be 
exercised with regard to all the circumstances of eai^ particular case, anxious attention being gi\en to the said 
circumstances, which vary greatly Formyseli I say emphatically, that thi& disaetion ought not to be oystallised, 
as It would become in course of lime, by one Judge attempting to pre»aibe definite rules with e view to bind 
other Judges in the exercise of the discretion, vvhich the Legislature has committed to them. This discretion 
like all other judicial discretions, ought as far as practicable, to be left untrammelled and free so as to be fairly 
exerased, according to the exigencies of each case These weighty words appear to me to breathe the spirit 
that should guide as in the exacise ot our disaetionaty powers ot r«»M5ion This may perhaps increase our* 
responsibilities and add to our labours, but no one would shirk the one or grudge the other ’ This deasion was 
Joltoj-Cd in2S.L.R.25=»10 Cr.L.J. 237-, 5 N. U R. 4e=9Cr.L. J.211 , IIP.R. 1903 =87 P. W. R 1903 = 8 Cr. L. 
J. 260 ; 16 C. L. J. 453 = 13 Cr. L. J. 897. The revisional jurisdiction ot the High Court can always be exercised 


to see whether there has been any error of law, any inegulanty, any abuse of, a failure to exerase judiaal 
discretion, such as would justify interference in revision, 10 N. L. R. 177 = 16 Cr. L. J. 161, 


Code, to act on findings ot fact embodied in the judgment of the Lower Court. In cnminal cases on the other 
hand, there is no such statutory restriction to the exerase of our junsdiction,’ 16 C. L. J. 433 = 13 Cr. L. A. 897, 
per XIooKERji, J , matters which are not urged belwc the first Court ol Revision may be urged in moving the 
High Court. 40 C.4L 

(ill High Court Will not neeessanly revue every order which maybe illegal ortrregulat — Though 
according to the Pnvy Council Ruling in Z5 U. 81, it must lie held that a tnal which is not warranted by the 
provisions of the Code Is altogether illegal and void, and not merely irregular and w ithln the purview of s. 537 
y-etit would beentirely inconsistent with the letter and spirit of this seaion to hold that in evxiy case of illegal 
tnal, the High Court is necessanly obliged to interfere without due regard to the drcumstances of the jiarticular 
case. The lllegaUty of a tnal is no doubt prtma facte good and strong ground for the exercise or revisional 
junsdiction, but it is not imperative on the Court to take Midi action m every case, however small and scant 
60 ’ 
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may be the necessity or reison for adopting sudi *» course, SO as to interfere With the conMCtion In e'ery such 
case, especially tt here no prejudice is shoun to have been caused by such illegality, 5 P. R, 1908 =4 Cr Ii. J 735 
4 L. B. R. 31s IF B ) = 9 Cr. L. J. 15, where the ftct that the accused did not apply for revision was stated as 
a ground for not interfering See aKo 29 P. W. R 1913 = 14 Cr, L. J. 699 where following 19 P. W. R. 19J0 = 
11 Cr L. J. 339, It was held that the High Court is not always bound to interfere under s 439 even if the Court 
below IS wrong in law where the accused has not been prejudiced To justify interference it must be shown 
that there exists an error m law, and that the accused has been prejudiced by that error, 4 Bora L. R.6S5 

The power of revision should not be so exercised as to make one jxirtion of the Code conflict with 
another, as would be the case were the High Court to permit the practice to grow up of invoking its interference 
in rev ision so as to giv e a right of appeal w here such nght is definitely excluded by other provisions of the 
Code, 36. A. 403. 


10 There It no tpeelea of injaitlee which the High Court li pewerlest to correct.—’'! would be 
strongly inclined to hold that no hard-and fast limitation should be placed on the exercise of our powers of 
superintendence over the proceeding* of inferior Courts I would hold with Woodrofie, J , in 13 C. W. K. 
678 ssB 7 Cr. L. J. 499, that there is no specnes of injustice which this Court would be pow erless to correct under 
the Charter where its interference is called for, 27C. 12S; 27 H. 223; 31 M. 910; 2SM.23, 21U.I.. J. 434 = 6 H. 
L. T. 273 = (1911) 2 M. W. H. 369 support the view that the High Court has plenary jwwersof interference under 
the Charter, where it is needed to incorrect injustice See abo 33 C. 83 , 13 C. L. R. 27S , 23 C. 709, although 
a narrower construction was adopted in 27 C 862 and 6 C. L J. 70S = 8 Cr. L. J. 490." Pe'r Stiojo vra I\er,J, 
In 14 H. L T. 200 = 14 Cr. L. J. 529 Ss 433 and 439 give the High Court power to control the propriety as well 
as the legality of a finding, sentence or order of any inferior Cnminal Court, and that necessanly imports povvcr 
to regulate or revise the proceedings leading up to such Ending, senteoce or order If, therefore, a senteocehas 
been passed or confinned by a Court which could not legally try, or should not have property (ned the case, the 
High Court has a disaetion to interfere, 9 H. L. R. 61 = t4 Cr. L. J. 8S5. It was contended that the legislature 
did under a 435 empower the High Court only to send for a record of a criminal case with a view to satisfy itseli 
of the correctness, legality or propriety of any order passed therein and not to interfere with such order even 
’ ” f t has no power to 

• only such powers 

• ' , powers of revision 

were intended to be conferred on the High Court The meaning of that section is that in any case to which 
r *1« ^10 » - ' - •**" U ‘ - or not) 

ipened 


• ’ , v^slon 

High 

Court should be in a position to rectify cases of injustice or illegality when the person aflected is unable to 
appeal 21 C. dtssenled/rom A5 V R 1339 P. R 1889 (?5 & 233, 22 C. 131, 2 A 398,20 8.943, 

8P. R. 1904 = 1 Cr.L.J. 514 followed) 33 P R 1910 = 12 Cr. L. J SO 

11 If proceedings are sot bonk fide or are manifestly illegal, High Conrt wUl Interfere In spite of 
statutory prohibition —If it is e>tabli$hed to the satisfaction of the High Court that the proceedings nre 
not dona fde and that in substance (heir continuance would mean an abuse of the statutory prov] 
sions on the subject it is not only competent to the High Court but it is its obvious duly to inleriere with the 
proceedings of a Magistrate even at the initial stage when the Magistrate has before him a Police rej'on 
sufficient to justify the commencement of proceedings under s 110 17 C. W, N. 233 = 18 C. L. J. 467 = 1* Cr L.i|. 
a. When an illegal order is passed and action taken wliidi involves matters coming within the purview of lavy, 
justice and within the scope of authority of the Courts, such nuthonty cannot be ousted by the mere »/rr dixu 
of the officer that he was acting not is a judicial officer, but in lus executive capacity The High Court vijl 
interfere, 4 P.B. 1903 = 7 Cr.L. J. 202; 17 0. C. 283 = ISCr.L J. 663. Proceedings which merely purport to 
be under some provision of law which is not open to revision, but are not really so and do not conform to the 
statutory requirement will be dealt with in revision, tee 26 A. Ill; 24 B. 327 ; 26 C.189 and other c.asev noted 
under Heading V below Tlie High Court will revise an order o! a Magistrate made without jurisdiction In 
spite ol a provision that a conviction under the particular Act shall not be open to appeal or re' islon, 2 B. L. h. 
20 = 10 Cr. L. J. 233. 'It is true that s 15 of the Extradition Act XV of 1903 ousts the jurisdiction of the 
High Court to inquire Into the propriety of a warrant issued under Chapter III, but when the order of the 
Magistrate is sought to be justified under an authority supposed to be derived from the law but is, in fact, with 
out *1 nsdlctlon not being sanctioned by ft, we cannot but assume that the Magistrate has acted in his generiil 
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S 439 ] 

junsdjction ami as such his order is re\isi1>lc h> the Court ana is luble to bes*t isid- at the instance of the 
part) whose liberty is aflectcd by it II Cr L J 67S(C) where 7 Bam L. R 433 b 2 Cr L J 439 and 21 p R. 
1838 referred lo 5*^ Note 16 to s. 435 

12. There can be no wfctYcr at ta defeat of Jarledlctlon.— \ plea of w ml of jurisdiction may be taken 

atanytime e\cn inti e High Court o i re\ision tl ough not t? “ 

may ha\e consented to the jurisdiction will not cure the def< ■ 

Neither ignorance of parties nor silence on their part c\n \est 

gi\elutn. 10 a L. J 432 B ll Cr L. J 1 No waiver on , , ^uui.oii. u i uie 

Magistrate authority to act m a manner not presenbed by the I egi laiure. See also 13 U L. J 330 = 3 M L T. 
407 b 8 Cr L. J 133, BN L R St = 14 Cr L. J 33Sl 1 fi. L. R. fiS bS Cr L J 3S3,g Boo L R. 358 = 3 Cr L.J, 
833, 13 C W N 140*=6 Cr U 4 434} 9 A L J 31 = 13 Cr L. J 163 and Note 21 to s 233 But j^ir4 L B r! 
SIS (FB.) = 9 Cr Ifc J 15, where it was hetd that though the tnal was xituted by misjoinder of charges not 
curable b) 5. 537 the con\iction should not be set as de as the accused had not personally applied for revision 
as he J leaded guilty and as no injustice seemed to ha\ e resulted. 

13. Content of prlioner deei not enra defeetiva projetilo^t— Pro'ednrs praierlbed by Ia« most be 
followed —Criminal proceedings are bad unless they are conducted in the manner prescribed bj law 
and il they are substantially bad in themselves the defect will not be cured by any waiier or consent 
of the prisoner When the irregulaniies are all unfavourable to the prisoner it is impossible for any 
Court to consider a waiver or consent as binding on him. It u the duty of Magistrate and all Criminal 
Courts to follow the procedure jresenbed by law and there is no law which sanctions their intentional 
departure from that procedure and then attempting to protect them elves against the consequences of such 
departure by getting the accused person to say he conse ns to it In th» tnj/utul mest prisoners not properly 
defended wo tld probably assent to a ly xrreg i only whit! the fudge or ^fagistrate trying hi n choose to suggest 
There would be an end to all procedure if such an assent were held to warrant material and important irregular] 
ties.— /Vr Macpkbrsqv J in 2 & 23 at p 30 , 23 W B ST, rrv also 6 (k 83 and 96 and 12 V R 8 b 3B L.R. 
Ap Cr 20, which aung 38 L. J 81 (F C.) lays down that a prisoner on his tnal can consent to nothing 4 Lah 
376, see also 46 U 117 

14. Powers «( retUUs ate not UmUed by death of asensed or expiry er lentenee —The High Court js 
competent in revision under this section to interlere with a convict on evenaftertheexpiryofthe sentence 7A 
135 or the abatemei t of appeal where justice to the deceased convict s family requires that the sentence should 

be altered— D r Stokes A iglo-India i Codes Vol II p 26 In many cases a mans status is altered by convic- 
tion and his future prospects in life may depend on the existence or annulment of the conviction. See 2 
B 564 and Note 34 In 16 Cr L J 273 (M ) the Court however relused to revise an order under s. |44 which 
had censed to be in force by efilux of ti ne 

15 As a rale of practice powers ct revision are limited by errors appearing on the record —It has 

al V ays been regarded as a sound rule of practice not to interlere when there is no error in I iw or on the face or 
the record « n r » cb= -n r e r » I 

which Cover » ■ 

if an order vv 
for tl at frauc 

eve I if it w a i ' 1 i I | 

a bessions Court on appeal look into consideration a deasion of a Settlement Court made after the appeal 
judgment of the Sessions Court as to the possession of the parties » the case and reduced the sentence through 
the hnding ot the Settlement Court w as contrary to the f uding o! the Sessions Court, See Notes 20 and 73 below 

16 High Court though eompeteot to deal with evlde&ee ia reviaion will not at a rale do so, except to 

prevent miscarriage of Justice.— The High Court has junsdicuon to revise hndings of faas m the case of 
findings oi Courts of Appeal as well as of original Courts and the law imposes no limit to this jurisdiction 
except the decision ol the Judges who have regulated the discretion by rules which m praaice limit ns 
jurisdiction. Per Jardine ] 14 B 331, 10 C 1047 , 10 B. 131 It is unsuat In revision to interfere with a 

finding of fact unless it is one so — — • 

uncorrected 6 Bom. I*. R. 1096 . . 

Code gives us no power to go inic 

as a matter of practice held that i ^ 

cjraunstances orwhere there IS anerrorof Uw — /VrCHsNDAVARKAR J 88 B 838 at p 848 The rule of 
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mny be the necessity or renson for adopting sudi a course, so as to interfere with the conviction in every such 
case, especially where no prejudice is shown to have been caused by such illegality, 5 P. R. 1906 =4 Cr. L. J.735 
4 L. B. R. 315 (F.B.) = 9 Cj. Ii. J. 15, where the fact that the accused did not apply for revision was stated as 
a ground for not interfering See also 29 P. W, R. 1913 >=14 Cr. L. J. 699 vihere following 19 P. W. R. 1910 = 
11 Cr. L J. 389, it was held that the High Court is not always bound to interfere under s 439 even if the Court 
below IS wrong m law where the accused has not been prejudiced To justify interference it must be shown 
that there exists an error in law, and that the accused has been prejudiced by that error, 4 Bom. L. R. 685 

The power of revision should not be so exercised as to make one jvortion of the Code conflict with 
another, as would be the case were the High Court to permit the practice to grow up of invoking its interference 
in revision so as to give a right of appeal where such right is definitely excluded by other provisions of the 
Code, 36. A. 403. 


10. There i« no speclea of injuatlee whteh tho High Court Ii powerleai to cerreot— " I would be 
strongly inclined to hold that no hard and fast limitation should be placed on the exercise of ,our powers of 
superintendence over the proceeding® of inferior Courts I would hold with VVoodrofI'E, ] , in 12C.W. 
678 = 7 Cr. L. J. 499, that there is no species of injustice which this Court would be powerless to correct under 
the Charter where its interference is called for, VJ C. 126} 27 M, 223; 31 M, 310} 28 M. 28 , 21M.L. J. 484 = 9 M 
L, T. 273 = (1911) 2 M. W. N. 369 support the view that the High Court has plenary powers of interference under 
the Charter, where it is needed to incorrect injustice See also 33 C. 68; 13 C. L. R. 275} 23 C. 709, although 
a narrower construction was adopted in 27 C. 892 and 6 C. L. J. 705 = 6 Cr. L. J. 490." Per Sundara Iver, J ■ 
m 14 M. L, T. 200 = 14 Cr. L. •!. 529. Ss 435 and 439 give the High Court power to control the propriety as well 
as the legality of a finding, sentence or order of any inferior Criminal Court, and that necessarily imports power 
to regulate or revise the proceedings leading up to such finding, sentence or order If, therefore, a sentence has 
been passed or confirmed by a Court which could not legally try, or should not have properly tried the case, the 
High Court has a discretion to interfere, 9 N. L. R. 8i » 14 Cr. L. J. 385. It was contended that the Legislature 
did under s 438 empower the High Court only to send for a record of a criminal case with a view to satisfy itself 
of the correctness, legality or propriety of any order passed therein and not to interfere with such order even 
though the High Court found it illegal, incorrect or improper and further that the High Court has no power to 
Interfere with orders m respect of which no appeal would he under this Code and that it has only such powers 
as are conferred on an Appellate Court under s 423 Held, that under s. 439 very wide powers of revision 
were intended to be conferred on the High Court The meaning of that section is that in any case to which 
3 435 or 438 IS applicable, the High Court can with reference to any jianicular order (whether appealable or not) 
exercise all or any of the powers which under s 423 an Appellate Court could exercise if that order happened 
to be one open to appeal , and it was not intended by the Legislature that the High Court’s powers of revision 
were to be limited merely to orders from whidi an appeal would he Obviously the main idea u that the High 
Court should be in a position to rectify cases of injustice or illegality when the person affected is unable to 
appeal 27 C. 126 dissented from 45 P. R. 1895 dssbngutsked 42 P. R' 1885 (2S C. 23J, 22 C. 131, 2 A. 398, 20 B. 543, 


B P. R. 1904 => 1 Cr. L. J. 514 followed] 33 P. R. 1910 = 12 Cr. L i 90. 

11. If proceedings are not bona fide or are manlfesUy illegal. High Coart will laterfere in spite of 
statutory prohibition — It u is established to the satisbctioii of the High Court that the proceedings are 
not bona fide and that in substance their continuance would mean an abuse of the statutory provi 
sions on the subject, it is not only competent to the High Court, but it is its obvious duty to mteOere with the 
proceedings ol a Magistrate even at the initial stage when the Magistrate has before him a Police report 
sufficient to justify the commencement of proceedings Under s UO, 17 C. W. N. 238 = 10 C. L. J. 467 = 11 Cr L. J. 
S When an illegal order is passed and action taken which involves matters coming within the purview oflw, 
Justice and within tlie scope of authority of the Courts sudt authonty cannot be ousted by the mere tpse dixtt 
of the officer that he was acting not as a judiaal officer, but lu lus executive capacity The High Court Mill 
interfile, 4 P, R. 1908 >= 7 Cr. L. J.202; 17 0. C.263 = 15 Cr. L. J. 663. Proceedings which merely purport AO 
be under some provision of law which is not open to revision, but are not really so and do not conform to the 
statutory requirement will be dealt with in revision, see 26 A. 144 ; 24 B. 827 j 26 C. 183 and other casca noted 
under Heading V below The High Court will revise an order of a Magistrate made without jurisdiction in 
spite ol a provision that a conviction under the paiticnlar Act shall not be open to appeal or revision, 8 S I*. R* 
20_10 Cr.L. J. 233. ‘It is true that s 15 of the Extradition Act XV of 1903 ousts the jurisdiction of the 
High Court to inquire Into the propriety of a warrant isvued under Chapter HI, but when the order of the 
Magistrate is sought to be justified under an authonty supposed to be derived from the law but is, in fact, with 
out iiiiiscUrtion, not being sanctioned by it, we cannot but asume that the Magistrate has acted in hts general 
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jurisdiction and as sudi Ins order is re\is»Me 1»> the Court and is luWe to be s»t aside at the instance of the 
party whose liberty is affected by it,’ II Cf. L.J. 673(C) where 7 Bam L. R. 133 m 2 Cr. L J. 139 and 21 R. R. 
1836 are referred to See Note 16 to s. 435 

12. There can be no waiver ai to defeet of JirUdtctlon.— \ plea of ii int of jurisdiction may be taken 
at anytime, e\en In the High Court on reaision, though not taken in the Courts below, and tne fact the accused 
may ha\e consented to the jurisdiction will not cure the defect, 16 W. R. 69 (79) , 23 W. R. 59 ; 36 B. SO at p 83. 
Neither ignorance of parties nor silence on their part can xot a Magistrate with powers which the law does not 
gi\ e hina. .Sr^ 10 a L. J. 132 = 11 Cr. L. J. 1. No waiver on the part of the petitioners could confer on the 
Magistrate authority to act in a manner not prescribed by the Legrltiure. See also 13 M. L. J. 330 = 3 B. L. t. 
I07m 8 Cr.L. J. 152:0 N. L.R. 81 >= II Cr. L. J.S39; 1 6. L. R. 03 =8 Cr L J 333; 0 Bam Ii.R.35Sc=5 Cr. L. J 
332; 13 C. V. N. 110 = 6 Cr. L. J.I3I; 0 JL L. J.81»13Cr. UJ. 169 and Note 21 to s 233 But seei L. B. r! 
315 (F.B.) = 0 Cr. L. J. 18, where it was Md that though the tnal was \iliated by misjoinder of charges not 
Curable by s 537, the conaiciion should not be set aside, as the accused had not personally applied for revision 
as he pleaded guilty, and as no injustice seemed to have resulted. 

13. Coosent of prUouer does not cart doteetlvo proaeidlogt— Brosedars preierlbsd by law raait ba 
followed —Cnmmal proceedings are bad unless they are conducted in the manner presenbed by law 
and if they are substantially bad in themselves the defect will not be cured by any waiver or consent 
of the prisoner When the irreguUnlies are all unfavourable to the prisoner, it is impossible for any 
Court to consider a waiver or consent as binding on him. U Is the duty of Magistrate and all Criminal 
Courts to follow the procedure prescribed by taw. and there is no law which sanctions their intentional 
departure from that procedure, and then attempting to protect ihem»el\es against the consequences of such 


. ■ • ' ■ * . . : h . II I , i • ' w ’ » ' I ■ , 

' s ! ‘ „ I i 

376, see also 16 U. tl7. 

II. Powers of revUlon are sot limited by death of aaensed or etplry or ienteDce.~The High Court is 
competent in revision, under this section to mieriere with a conviction even afteriheexpiryof the sentence 7 A. 
135 or the abatement of apjieal where justice to the deceased convicts family requires dial the sentence should 
be altered —Dr. Stokes, Anglo-Indian Codes Vol II p 26 In many cases a mans status is altered by comic 
tion, and his future prosjiects in life may depend on the existence or annulment of the convictioa S^eZ 
B. S6I and Note 31 In 16 Cr L. J. 272 (M ) the Court however refused to revise an order under s. 144 which 
had ceased to be in force by efHux of time 

IS As a rale of practice powers of revision are limited by errors appearing on the record It has 

alwaysbeen regarded as a sound rule of practice not to interfere when there is no error in law or on the face ot 
the record, I B. L. R. 686 j 22 c. 998 , 6 8 L R. 121 == 13 Cr L. J 771 and not to interfere in cases of acquittal in 
'-'a •* ... _ 


a bessions Court on appeal took into consideration a deasion of a Settlement Court made after the appeal 
judgment of the Sessions Court as, to the possession of the parties lO the case and reduced the sentence through 
the hndiiig oi ilie Settlement Court w as contrary to the finding of the Sessions Court. See Notes 20 and 73 below 


16. High Coart thoegh comp***"-* w* •- « — . •- » - •- • 

prevent mUcarriage of Jastice.— Th 
findings oi Courts of Appeal as well 


except the decision of the Judges who have regulated the discretion by rules which in practice limit 
jurisdiction. Per Jardine, ] . It B. 331; 10 C lOCT; 10 B. 131. It is unsual In revision to interfere «iih a 
finding of fact, unless it is one so manifestly errooeouj, that a miscarriage of justice would result from jte bsin^ 
uncorrected. 6 Bom. L. E 1096. « It is not coneci to say that the law as laid down m the Cnminal Proced.,r» 
Cod. us no po»« ,0 EO into ovidenco In toMs.oa Tho High Court has this poivor, but this Com h7. 
.samattotolptucua,*.M,thatlt»illm.t go into evtdetiK „ a ruin, but will intof.ro only uud^TL^^I 
citoumsunoe or where there is an error of laW-ftrCHawDivAaitAR, J , ,s a. 833 at p s« The r^ 
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practice IS to refuse to disturb'acorjMCtion when there IS legal evidence, oral or documentar>, to sustain it.- 
iVr Aston, ] , ibid. In 12 Bow. L.B. 21 «= 11 Cr. J.ISO, it is stated bj CHANnA\ARKJVR,J , that it has been 
the settled practice of the Bombaj High Court to retuse to intenere in the exercise of its rev isional jurisdiction 
m regard to findings of fact, except on \er> exceptionable grounds such as a mis-statement of evidence by the 
Lower Court, or the mtsconslruction of documents or placiog by that Court of the onus of proof on the accused 
contrary to the law of evidence and. 8 B, 197, RaUnUl 241, 14 B. 831 are rejtrred to That in excepuonal 
arcumstances, the High Court may and should intenereon questions of fact is obvious, such as where there 
has been a conviction of a dearly innocent man, and butfor the yioweis given to the High Court to Interfereas 
a Court of Revision, the only remedy would be b> petition to the Govermnenl to exerase its powers of pre- 
rogvtue.— /Ir Asrov, J ,in 8 Bom. L. R. 851 » 4 Cr. L. J 4K, 20 A. L. J. 276 

‘ In revision it is open to the High Court to consider whether there has been any misappreaation oi 
evidence, and if the Court has power to do so and if a convicted person claims to be heard to show that the 
Ixiwer Courts havemisappreciated the evidence m the case and that he has been unjustly conviaed, it is notm 
my opinion, open to a judge to say that it is within his discretion to permit cr refuse him to do so or not, no 
doubt the sections only say that the High Lourt * tnay ' interfere in revision, but I think the word ' moy ' is Uieonly 
word that could be used in the sections.' Per Sanraran N Mr, J , m 15 Cr. L. J. 2S3 (M.). but the other Judges 
did not concur with this view 

li) juruditiiOM nci eonfisud /£> errors o/Itiu — 2io douhi IhaHigh Court does ordtosnl), 

when acting in revision take the facts as found by the Magistrate but, there is nothing m the Code to limit the 
Courts pow er of interference to cases w here the Magistrate has ignored or contrav eneU an evy'ress provision oi 
law The High Coun has power to revise anorderwhenever it is manifestly wrong, 14 M. L. T. 200ssl4 Cr.L. 
J. 529. The words of this section ore very general and empower the'High Court to send for the record of the 
case not only when It wishes to satisfy itself about the correctness of any finding, sentence or order, butasto 
the regularity of any proceedings in Subordinate Qouns. 20 B 543 at p. 545 y 8 N. L. R. 81 » 14 Cr. L. J. S3S. 
Under this sectionevery finding, senlencftor order is liable to review not only on the ground of illegality or 
irregularity, but also on the ground of incorrectness, xe, on the ground that it was wrong on merits. An order 
of discharge Is no exception to this rule, 13 0,608; tW. 183. The High Court will interfere when the Lower 
Courts have ened in their interencea from facts found and have found applicants guilty oi offences which are 
not constituted by sudi lacis, 8 S. L. R. 199 ~ 16 Cr L. J 230 

(«) Will not interfere •.hen atetised has f leaded a summary trial for an offence under the 

Cantonment Code, the Magistrate recorded in his order fimally the accused admits his error m not having 
compbed with the notice and throws himseli on the mercy of this Court /A/t/, that this was equivalent to a 
plea of guilty and that the accused could not be heard in revision, except as to the extent or legaLty of the 
vemence, 1907 A. V. N. 204 = 6 Cr. L J 153, i E<.b.It.S15 (F.B) >^9 Cr L.J. IS, but see 18C. W.N 140 « 
t Cr. L. 3. 434 

(i«i) Jdtgh Court >noj go into evidence e^en tn uon^ppealable ca«i— In cases m whidi the law 
allows no appeal, the High Court, as a Court of Kevivion, does not, except on the ground of an error oflvw or 
where the question is one of evidence except on exceptional ground-., exerase the ^wers of an Appellate 
Court Due where sudi exceptioual grounds exist, the Court will exerase Its discretion under tins section and 
reverse the conviction and sentence,— /VrCHANDAVARkAK, J, in 9 Bom, L. 8.706 = 6 Cr. I*. J. 70. There is 
nothing in the statute law, which precludes the High Court from interfering in the exercise of us revisiooal 
powers With com laions and sentences whether the ground of that interierence be what is commonly called a 
question oi factor whether it to be a question of law The cursusenno drawing a distinciion between ground* 
of the former and grounds of the latter son rests rather upon a prjnople ot coiiv enience than of law The true 
rule IS that the High Court w ill not interfere in revision unless it is satisfied that it is necessary to do so to 
prev ent an oilierwise ineparable injustice.— iVr Aston. J , see also 8 P. R. 1909 *= 17 P. W. R. 1909 »= lO 
Cr.L.J.at4, 15& W.N. 835 = 12 Cr L J 363. 

17. When High CoorU will not dUtarb findings oC tact — 

(1) Coreful ond deliberate teexghing of evidence vrtU not be set iistde — Where a Sessions Judge, after 
a careful and deliberate weighing ol the evidence on the record, comes to a conclusion unfavourable 10 the 
accused, the High Court will not interfere, however mudi ii might hold a contrary opinion as to the value of the 
evldence.W W. R.6l = 18 B. L.R. 249. Where a Magistrate trying an accused person has devil at considerable 
lengdi with the evidence on the record and discharged the accused recording what appear to l>e sound reason 
tor in* conclusion arrived at by h>m, the High Court vyiD not interfere wuhsudi order In revision on the ground 
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that the guilt ol the accused is estiblished by the evidence already recorded, 8 P. R. 1900 j 9 P. R. 1901 . 8 P. R. 
1909 10 Cr. L.J. 314; 11 P. R. 1911 = 13 Cr. L. J. 317. Unless new and cogent evidence can be produced the 

High Court should not set aside die order ol dismissal and direct further inquiry though there may be some 
Irregularities, 13 P. W.R. 1909 ssH Cr. L J. 110; 6 A. 434 {8 C. B9S; 24 A. 343. Tlie High Court acting in revision 
under this section is bound to accept die finding ol thel.owBf Court unless there is any error of law or procedure 
Mtiating that finding or unless there are any special circumstances apparent on die record to show that in arriving 
at Us conclusion of fact, the Lower Coun has misapprehended the evidence, 12 Bom. L. R. 3 I 520 P. W. R. 1914 
» 123 P. L. R. 1914 = IS Cr. L. J. S3I. 

(if) That High Court toould or might come to different concltmon on the facts « wogrowad— The 
High Court, as a Court of Revision, does possess the power of upsetting a finding of fact by the Lower Court on 
the ground of mlsappreciation of evidence Sudi power, however, will not be exerased except for some very 
extraordinary reason. The circumstance thattheCourthself might orwould have come to a different conclusion 
IS not such a reason, Ratanlal 177 ; 30 P« Vf. R. 1903. 

The m^ref-xetthat Ahp^dde Court takes a different view of the facts ts no ground.-^ A and S 
were convicted by a first class Magistrate who awarded them appealable sentences £ appealed to the Sessions 
Judge, who, holding that the evidence was not sufilcient to establish his guilt, reversed the conviction and 
sentence. A did not appeal, but alter £‘s release asked ihe Session^ Judge to refer his case to the High Court 
on die ground that the reasons for releasing f applied 10 Ins case also Hdd that the mere fact that the 
Sessions Judge had taken a different view of the evidence Ifom that which the Magistrate took, did not justify 
the High Court to mterlere m revision, Rataalal 977 ; 2 Bom L. R. 331. When there is difference between the 
trying Magistrate and the Sessions Judge as to the acdibilityof certain witnesses the High Court will not 
interfere, as there is no point of law involved 18 W. R.7 , also 18 W. R 39 , 2 Bom. L R. 334 

18 Cases where High Coarts have gone Into facts -*(») Where by wrongly plactug onus, tnjuslsee has 
The High Court will interfere m revision where a Court has taken a wrong view of the facts through 
an error m law, eg \\ here it places the burden ol proof on the accused contrary to the prmaples illustrated in 
s. 101 of ihe Indian Evidence Act, RataMal 794 See 66 P. L. R. I9i6. 

(ii) Where Courts have not propffiy oppliedthe proper principles in dealing with accomplice evtderce — 
Where the Lower Courts have not considered the evidence from the point of view that the witnesses were 
accomplices and hearsay evidence was improperly admitted on important points, the High Court will go into 
the facts and reverse die conviction based on them, 2C. W. N. 673. The High Court will not interfere on 
the mere ground that the rule of practice that an accomplice 1 $ unworthy of credit unless he is corroborated m 
material particulars, has not been adhered toby the convicting Court, unle»s there are exceptional circumstances 
calling for the exercise of their jurisdiction lu the imerests of justice, 11 Bom L R 653 = 10 Cr. L. J. 433. In 
3 p. w. R. 1911 = 12 Cr. L. J. 33, concurrent findings of fact were set aside by the High Court m revision as th- 
Lower Courts had tailed to scrutinize carefully the proof 01 corroboration of accomplice evidence. 

Where judgment u maiitfcstlj defective and insufficient to matnlatn order made — Where t judg 
ment IS manile«tly defective, and the findings contained therein are insu/fi(ient to sustain a conviaion,the High 
Court on revision will examine the evidence 111 order to see whether the conviction may not be supported, 2 0. 


Appellate Court though iiitormal has appreciated the points which the prosecution had to establish and 
expressed opinion thereon 20 0 333, but if It has failed to do so the High Court willintenere 13C.W. N 192 
and 167; 14 aw N 23 

(inj Where eitJence ts very daubtjulor dsscrepint or the Courts haie ornitled to lonsidermitenal 
^i{(fr/7rir—In20P, B. 1097=6 Cr. L. 3.263 and 13 P W.R. 1909 -= 11 Cr L J. 97 it was Az/rf that wherethe 
evidence ag'iinst an accused person is weak suspicious and inconclusive ihe Chiet Court on revision side can 
examine and discuss the ev idence on record, upset the concurrent findings ot fact by both the 1 ower Courts ana 
set aside the conviction. See also 13 a W. If. 297 where the High Court interfered to prevent a miscarriage 
-of justice arising from the alteration of date in Ihe tliarge, A convlaion based on evidence having a 
serious dibcrejiancy therein, of whidi no notice had been taken by both the Lower Courts was set aside, 6 P. W. R. 
1912 = 113 F.L.R. 1912 = 13 Cr. L. J.483, In 23 P. W.R.1913 = ISCr.L. J. 712, aconviction was set aside as 
the case seemed ab intlto improbable and on account of enmity between the parties there was a strong element 
oldoiibtand jrralso22P.W.R,19n = 18 Cr. L.3.53S;824P. L.R. 1912 = 33 P. W.R. 1912= 13 Cr. L.J.77lj23 P. 
W.R. 1914 = 163 P.L. R. 1914 = IS Cr.L. 4.691; 18 F. W.R. 1911 = 113 P.L. R. 1914 = 15 Cr.L.J.531; 21F.L.R. 
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1914 = 12 P. W. R. 1914 } 7 P. W. R. 1919 = 16 Cr. L. J. 202; 23 P. W. R. 1915. In 12 P. W. R. 1913 «66 P. L. R. ISJ* 
= 14 Cr. L. J. 148, a concurrent finding of facts was set aside as the e\idence was insurticient Sie also 9 P. 

1913 « 152 P. L. R. 1913^ 14 Cr.L.J. 320; 17 C. W.N.294== 14Cr. L J. 120; 43 P. W.R. 1913. An omission by an 
Appellate Court to consider certain earlier depositions of ihe prosecution witnesses containing statements dilf«^ 
entfromor contradictory of statements made subsequently in depositions recorded at the trial, w as held to am(>o“t 
to an error in law sufficient to warrant the setting aside of an Appellate Court’s judgment, Weir II, 573. Hut the 
mere application of a p-irty to examine the evidence in anj case would not be sufficient ground forgoing into 
facts in revision There must appear on the face of the judgment or order complained of or of the record, stJnt® 
ground to induce the High Court to think that the evidence ought to be examined in order to see that there 
has been no failure of justice. But no hard and last rule can be laid down, each case will have to he 
dealt with according to its own circumstances Where the judgment showed that the Magistrate v/ss 
influenced by the evidence in a aoss<ase, the High Court in revision went into the evidence and acquired 
the accused Ihe interference of the High Court in revision is not limited to matters of law, but it is lully 
competent to the High Court to enter into matters of fact, if it thinks fit On the other hand, it is not bound to 
go into evidence, if it does not think fit, 22 C. 993 quoted with approval by Astov, J , m 23 B. 533 at p.S19. 

25 P. W. R. I9l0= 11 Cr. L. J. 423, the Chief Court discussed the evidence and reversed the concurrent findings 
of fact and acquitted the accused as the evidence was merely circumstantial and not conclusive In 15 Cr- h. 
J. 121 (Ondh) an order under s 12a was set aside, as the matter had been before only one Court below 

(rj Wrong construehon of document — The Chief Court of Punjab in 12 P, R. 1905 laid down tliat ifl 
revision, It would not ordinxrily go behind the findings of the Lower Courts, but where the findings upon thef^ct* 
are inadequate, and the construction of a document on whidi the question of guilt or innocence largely depends, 
erroneous, it has power to go fully into the facts The Ruling in 12 W. R. 47 proceed, on a rather narrow v»®'' 
of the extent ot the powers in revision. See also 1907 p. W. R. 20 « 6 Cr. L. J. 263 ; 13 P. W. B. 1909 H Ct/ E" 
J. 97. The High Court can also interfere tn revision, where there appear mis-reading of the documentaiy 
ei idence and fundamental errors in principle, which vitiate the conduct and disposal of the case, 29 B, 479. 

(n) li'here Courti hate been muled by irrelevant matter— power to go Into the evideiiceis iiol 
limited, however, to a consideration of whether there was evidence to justty the finding of the Lower Court, 


I 

Bnp. Yol. 443. 

(i^») When tnvesltgalion has been dt/echve—A defective investigation was held to constitute such 
matenal error, as would justify the High Court in setting aside a conviaion, Vfefr 11, 370 ; 12 B 377. 

{vtfi] Wrong exclusion of question to a untness — A party asking for redress at the hands of an Appellate 
or Rev isional Court on the ground that the Court below has wrongly excluded a question which the party w ished 
to putto a witness, must state the form and substance of the question proposed to put, toenablfetJie 
Apt>ellate or Revisional Court, as the case may be, to determine whether the particular question in each case 
was so framed as to make it admissible under the Evidence Act, 9 Born. L. R. 1335 7 Cr. L. J. 24. See also 

9 Bom. L. R. 706 = 6 Cr. L. J. 70. * 

19. High Court will interfere where Lower Court bu abuird or Disused Its discretlooary powers.^ 
(i) This section does not debar the High Court from interfering, where in cases which require the exercise oi 
diSCTetion it appears upon the face of the proceedings that the Magistrate has exercised no discretion at all, 
or has exercised hiS discretion in a manner wholly unreasonable, 2 C HO, eg , where a Alagistrate declines 
to act on a comphtnt, 13 C. W. N. 103 or rejects sureues on private mformaUon without notice to therd. 
14 C. W. N. 138 of rejects them on unreasonable grounds, 35 C. 400; 14 C. W. N. 99 ; 37 & 91. Thu?» 

where an Appellate Court dismisses an appeal, and its order bettays little or no indication that it has 

examined the evidence or brought an independent judgment to bear on the mam points, it becomes 
necessary to examine the case m greater detail ihan would ordinarily be justified, 16 P. W. R. 1907 *= * 

L. J. 137 ; 13 C. W. N. 192 and 14 C. W. W. 23. See also 23 M. 61 ; 24 A. 234 and 2 P. R 1903. Although 

ordinarily the High Court does not go into evidence when exerasing its power of revision yet it will do^ 

when necessary in any particular case, for instance, to ascertain whether a re-hearmg should be directed- 
4 C. L. J. 232. In 10 C W. N. 448 = 3 Cr. L. J. 385, an apjilication was made to the High Court to set aside a 
order of the Sessions Judge summarily dismissing an appeaL The High Court vvent into the evidence an 
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lindin;; ihe e\nlen« insufticient lo sustain a conviction, instead of fennnding the case for n re-hearing of the 
api>eal on the merits, set aside the conMction and sentence md acquitted and discinrgcd the accused Where, 
howeser, the Legislature by an express enactment [s. 64S of thi Ca/eulti Munietpal Act lU of 1R99 (D C}] has 
\ested a discretion in the General Committee the High Court under this section Ins no po«er to set aside or 
question acts done in the exercise o! that discretion, if those acts have otherwise been done in accordance with 
the provisions of law, 34 C SO. 

(ii) WUkhotdxng mint Si from examinatun — Where aSessions Judge did not allow a Police Inspector 
to be examined for the defence, ami the accused was thereby prejudiced, and where the evidence taken by a 
Magistrate was admitted without tlie pnsoiier having an opportunity of examining an admittedly important 
witness, the High Court quashed the conviction and ordered a new trial, 84 W. R. 18. 

20. High Court will Interfere when Lower Court refers to matters not on record —An Appellate 
Court IS in error if U relies upon document and evidence not forming part of the proceedings before the 
Magistrate, 8 Cr. L. J. 231 ss 6 Cr. L. J. 337 referred to , but the High Court will not set aside the order U it is 
satisfied on a consideration of the case that the order is right, SU. L.T>Bt » 11 Cr. U J.22i. Where a Magistrate 
based his decision not upon the evidence recorded, but upon unrecorded evidence taken verballj subsequently 
on the spoi, the High Court quashed the conviction as it was impossible for the htier evidence to be seen in 
appeal, 24 W. R. 14, also 3 C. 184; 18 P. W. R. 1909<« 11 Cr.U J. 110; 14 C. V. R.99. See Note 15 

III.— PREl.lMlHfi.RY CONDITIONS FOR EXERCISE OF REVIS10NR.L POWERS. 

21 High Court will not Interfere In reybloii>tinltss other legal remedies are exhausted. — The High 
Court, in tile exercise of its powers of extraordinar) jurisdiction cannot, in criminal matters, interfere, unless all 
other remedies provided by law have been previously exhausted. Therefore, where parties who had been 
Convicted of not by a Magistrate, and who having a right of apjieal to ihe Sessions Court instead of doing so, 
move the High Court under s. IS of the the Court would not interfere until tint remedy had been 

resorted to, 3 C. 373 ; 2 A. 276, unless some illegality is shown m the proceedings of the convicting Court, 
IBom.L R.334 Thus, were a Sub-DisisionaV Magistrate passed an order lor taking security tokeepthe 
peace, the High Court declined lo consider the merits of an application when the applicant had not applied 
to the District Magistrate under s. 123 for cancellation of the bond Where the law provides a direct remedy, 
the High Court will not interfere m revision till such remedy has been availed ol, 1905 A. W. H. 143. 2 Cr. 
L. J. 333 ; RatanUl 626 and 977 ; 33 B 233. See also 13 P. W. R. 1914 - 13 Cr. L J. 279. 43 A. 497. 

22. Oeaerally no revUion where appeal lies.— Sub-sec ($) embodies the principle that the High 
Court, as a Court of Revision, will not interfere in the case of persons who could have appealed to the 
proper Court, but who have not done so, 3C.67S;lC.L.B.332; 2 A. 216; 1904 P. L. R. I ; 2 P. 21. R. 1914; 
33 B 332. No doubt the High Court can interfere of its own motion as in cases where a person affected 
IS debarred from moving it under s. 439 (5), but when the Court has not aaed of Us oy^n motion in calling 
for the proceedings under s. 435, but at the msunce ol the applicant it would be a pure quibble to say 
that in spite of the provisions of s 439 (S) the Court could do wh it the applicant wants of its own motion. 
This would be a mere evasion oi the statute which the Court cannot permit B S. L. R. 229 » IB Cr. L. J. 232 
la 3 L. B. R. 129 11 Cr. L. 3 1S2, it was held the High Court will not in rev uioii set aside the conviaiOQ 

of a person who has been released under s. 562 as it is open to such person to prefer an appeal under 
s. 480 against the conviction. If others, who were co-a< cused were acquitted on appeal, the proper course for 
those who have not appealed, would be to move the Local Government for the exercue of the prerogative of 
mere; under s. 40i Anjhow, no Appellate Court other than the High Court, can on the appeal of one 
prisoner, alter the sentence of another prisoner in the same case, who has not appealed. The High Court 
alone, ma>, acting on revision, set aside such a sentence Weie il, S70 ; 19 Yf. R 37. The High Court hasthis 
power, subject lo a. <31, even where the accused is dead. 2 B 584 The rule in 3 C. 573 is applied even to cases 
o! acquiutal by a Subordinate Magistrate. lithe Local Government does not appeal under s. 417, or the 
District Magistrate does not move the Local Government to appeal, the High Court will not as a general rule 
entertain a reference direct from the District Migiatrate under s 433 and interfere under this section, 1902 
A. iff. H. 89 ; 33 H 1023 See conlra 1904 L. B. R. 209. where U was heid by the Chief Court of Lower Burma, 
that sub^sec. (8) of this section is no bar to dealing in revision with a case reported under s 433 by the Sessions 
Judge or District Mvgntnie of Ins own motion md not on the appliciiion of the iccused, who could have 
appealed but did not do so In Allahabad, it seems to be the practice for the High Court to act a.-, a Court 
of Revision on an oHiaal communication frent Government regarding a judicial matter, 1337 A. W. N. 144; 

2 A. 622. Order dismissing a case for want of jurisdiction Is <^n to revision as the order does not amount to 
one of aojuittal against which an appeal could lie under s. 4)7,9 A. L. J, St alS Cr L. J. 169; 44M. L. J. 366 
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23. Uscallf High Coart will oot Interfere where there exists Coart of coacarrent reTlsii^D^ 
jnrUdiction.~The High Court will not enterlim an appbcation forriMsion in itases where the Distnct Court or 
Magistrate bis concurrent retiaional jurisdiction mth the High Court, save on some special ground shtJ^o. 
unless a prenous application shill have been made to the Louef Court, but in cases in which concurrent juns 
diction, IS not possessed bj the Lower Courts, no such general rule exists, H (J. 837; IS90 A. W. F. 161; ISSS 
A. W. N. 132; 1837 A, W. N. 105 , H B. SSL It is not the practice ol the High Court to entertain an application 
for tension on the criminal side, where there exists a Lower Court having concurrent rensional jurisdiction, 
unless a similar application has first been presented to the Lower Court and has been rejected 1901 A- W h 
232; 1887 A. K. 105 ; RatanUl 439 ; 30 A- H8 ; 1905 A ®. «. 279; 1890 A. N. 16* j 23 A. 263 ; 1901 A. '«■ »■ 
233. The High Court will mteriere only as a Court ol last resort, 17 C. P. L. R. 107 = 1 Cr. U J. 764 This 
pnnaple has been extended to cases where the Judge can refer the case to the High Court, but cinnot r»ass 3 
final order himself, 38 C. 643. But in 16 Cr. L. •7> 794 (M.)^ it was held thjt the jiinsdiction conferred on the 
Court IS wide and ought not to be fettered by anj hard and fast rule and all that is laid down by 36 0.6*3 
and 30 A. 116 IS that the High Court wiU oat ordiitartfy interfere except on speaal grounds 43 C. 534, If 
A. L. J. 800. 

23-A. Ht|h Coart wlU sot Interfere when the applicant Is In contempt.— An accused person against 
whom a procHmation has been issued until he has come m and surrendered, must be regarded as in conteflip** 
and m 2 N. W, P. 411 (F.B ) the High Court refused to entertain an application from an absconding accused 
until they were iniorrned tliat he bid surrendered himsell 

24 Delay In applying to High Conrt In revliion —Though the objection taken m an application 
for retision be \ilid jet il it be made with \ei> great deUj, t z , nine months aner the order oi the Lotion 
Court, the High Court will not interfere, 6 A. 514. It there is long delaj in applying forreMsion unexplaii*®^ 
b> the applicant the High Court will exercise its discretion against intenerence in revision 27 A, 453; iW* 
A. W N. 65, 43 A. 203; 1907 A. V. N. 204 a6 Cr. L. J. 1$3; 19 W. R. 39; 5 A. 434; 31 P. R. 1890; 

V. N 83. B) rules of the Court ofthe Judicial Commissioner ot Sindh, revision applications are not admitl^u 
unless presented within sixty days and the rule indicates that the High Court will not imenere m the case of® 
belated application, S a. L. R. 263 b ]3 Cr. L. J. S3L In Bombay a Criminal Revision petition mun be 
Within sixty days, exclusive ot the time takenforobuining copies ol judgment In88.1> R, 21« 15 Cr.JlJ.663 
refused to iniertere with an order under s. |9S as no appeal had been preierted and the application was made®' 
a Ute stage ol the proceedings. Dotn. H L. Rules, Appellate side, Lh. J\’, R, 17 (2j, (jy, 

25. Application by Oorernmtnt for rexliloii— Delay,— It is not an inflexible rule tliat where eiUier the 
Government on ihc one side or an accused on the other has a right of appeal but now (see fon/ra sub-sec. 5)apd 
does not exercise It, the powers oi the High Court underthi> section cannot beexerased but lu such cisc^, 
these powers should be sparingly used and, save m veo exceptional circumstances, not at all in reference to 
quesionsoificL Where an applicanou w-as mide by the Local Government lor revision of an order ol acquittal 
nearly ten months after i Sessions* trial and upwards oltwelve months nfterthe commission of the alleged ennje, 
and where there was upon the lace ol the Judges jodginem. noenortn law, and wo appeal had beewpielwrtd. 
upon 1 question ol faa, Ae/d that under such arcumstances the Court did not feel called upon to enter into the 
case at large, viponthe mints, under 1 petition ol revision 6 A. 53I. 5cc the remarks oi Straight, J 

lY.— HOW POWERS OF HIGH COURT IHYOKED— PRACTICE AMD PROCEDURE. 

26. U&nner In whnh exercise of retblonal powers Is invoked Immaterial.— The Court should act vvbeo* 
ever It is desirable wnhout regard to the way m which the infomiation reached it. 4 S. I.. R. 56 = 11 Cr. L. J S9S- 

Co trl iniy exerrtSi lit Poa-trs pf revtnon upon tnformatian in whatever way received tg-^ 
Though the section gives the High Court power lo call lor cases not only judiaal information but also to de^l 
with a nse •* ii.htck otA'rwtse coni*s to %ls inowlcdge,’ vet in most arcumstances it is a right practice ihs* 
Judges should be moved 111 open Court, Ratanlal 577 ; 8 B. 561; 16 & SS0atp.S32. also >oie 4 to & 4^ 
andNoteSI See Kc>o\\i\iOQm\ht fuUer Cose, G(nerm4ent af India Caselte l5S7,p.Sl] 

(I) Petition of coniplamanL—M^cn the petiuon of a private person occupying the position of a 
complainant, 2 H. 33, 1 A. 139 ; 24 V. R. 60 ; 3 A. 44S; 24 A. 346 ; 2 S. L. R 2S = 10 Cr. I,. J. 237. 

{«!) High Cmrtiiiay act euo tno/a —Tbe High Court has power to quash a conviction undft 

a 562 even though the convicts have not moved the High Cdurt, 7 P. W. R. 1912 = 67. P. L.B. 19t» = 13 Cr.L. J* 
471. The High Court miy and frequently does exerase its power oi revision, ex tnero wotu, 8 B. 56A 
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(»0 Ketisional fiouffS may be /mt in force on cndiblr in/ormalton —Tht ytowtis Conferred b> this 
section are al all tunes to be exerciseil and they im> be put m force not nierLfv on mitters cominj; l*efore the 
Judge m Court, but also on mailers coming to his knowledge on rclnble infomnlion, Wely 11, B33 The 
information upon which any of the authorities s|iecified in this section might net may be of ahy character But 
the proper course lor the Go\emnient or a private party is to proceed by petition in open Court I’ubbcity is 
thus secured and a fuller hearing of the reason which move the Government in the interests of public order, or 
a pn\ate party in this own, 18 B. SSO nt p. E&2t 3 H. 88. 

(it) I/ij^b Court may act on an offictai comMumcahon from Coveniment to the Regtslrar—See 
1887 H Vr.H.lll; SA. B3}. 

r ' (p) thzh Courfs revisionat powers not affected by want of jurtsdtction of the referring authority — 

When a Sessions Judge, on appeal makes an order, and siilisequently on discovering that the order was 
erroneous, reports the matter to the High Court, the reference Is properly before the High Court, no matter 
whether the Sessions Judge had power to liear the appeal or not, 9 C. W. N, 519 bs 2 Cr. L. J. 259. The fact 
that the reference is improper need not neLessarily prevent tlie High Court from exercising its jiowers of 
jevision under s. 439, BatanUI 652 ; II W. B. 25. In 11 A. L. J. 156 the High Court set aside an order alleged 
to be under s. US on a reference by the Sessions Judge though they were of opinion that the Sessions Judge 
should not have called for the records under s 43S 

(i») /« ease of inadequate sentence, Dtslnci Migistrale may inform the High Court directSee 
Note 61 In 1 6, L. R. 10 K3 8 Cr. L. J. <61, the High Court refused to entertain a reference from the District 
Magistrate under S.433 or a revision appliotionby the Public Prosecutor under instructions from the Distnct 
Magistrate which had for its object the enhancement of a sentence reduced by the Sessions Judge. 

27. Boes the Issue «f » rale open ap the wihole cwie 7— Ordinarily the High Court will not hear the 

applicant on a point outside the rule . 6 C. W. K. 593} 33 0. 1282, 35 C. 133 \ nor the opposite party In 81 C. 710, 
a rule had been granted at the instance of the accused to show cause why an order for a retrial should not be set 
aside Then the Crown for the first time came forward with the objection that there had been a misjoinder of 
charges at the first trial and therefore the conviction should be set aside and a retrial ordered Hetdy the 
objection for the Crow n could not prevail Out the Court is not necessarily confined to the four corneib of the 
rule either as to the points which it will consider or the form of its hnal order, 23 C. 347 1 8 C. W. N. 81. If 
one good point of law is made out, records may be called for and the petitioner fs entitled to argue at 
the hearing such other points of law and procedure as may be raised by the petition, 7 B. 126. A party may 
raise at the hearing a new point of law, though not mentioned m the rule, if the Judges granting the rule have 
directed that it w ill be considered at the hearing, 11 C. W. N. 567 5 Cr. L. J. 278. i 

28. The foicQ 1b which rale U Issued doe* not fetter difcretlon ct Bench hearing it.— Although rules 
to show cause are frecjuenlly granted on particular grounds the form of any rule granted would ordinarily be 
such as to leave the action which the Court should take in case the conviction is set aside to the discretion of 
the Court which hears the rule. Where a rule was granted to show cause w hy the conviction should not be 
set aside and the case sent back for re-trial and u came on for hearing before a Bench other than that which 
had granted it, held that the terms of the rule did not prevent the Bendi hearing it, from discharging the accused, 
23 C. 347 , 2 C. W. N. 81; 27 C. 820. 

29. Proper functionary entitled to show caase —If a rule is granted against Uie order of a Sessions 
Judge, he is the proper person to show cause, 7 C. W. h. 80. Where a Magistrate wishes to show cause, 
he should instruct the Public I’rosecutor, but should not address the Registrar of the Hifch Court by letter, 

4 C. 20 IS 3 C. L. R. 93. In showing cause it is not open to the trying Magistrate to submit observations with a 
view to supplement or add to his judgment He may, however, submit his remarks in answer to the grounds 
urged by the petitioner for revision, 7 C. W. B 859. Where a rule is issued upon the Migistrite to show cause 
and the order sought to be set aside is one, for instance under s. ]07, that is only intended to secure the peace 
of the district by binding down the petitioner, the Magistrate is the only person entitled to be heard. Any 
other party interested inthe result of tlie order cannot appear, 25 C. 798 The same principle was observed 
where an application was made to revoke sanction granted, 31 C. 811. A Munsifl must show cause by counsel 
and not like a District Magistrate, 6 C. li. J.713. 

30. Notice mn«t go to acenied —Set sub-sea (2) and Notes 83. A High Court may by virtue of s. 427 
order the arrest of the accused without previous notice to him under subsec. (2) as a warrant of arrest is not an 
order to the prejudice of the accused w ithin the meamng of that subsection, 16 Cr. L. J. 670. 
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31. It is optional with Coart to hear parties op pleaders —See s. 440 and Note-? thereto 

32. Can order made on default of appearance be restored ?'~A rule which had been discharged for 
the non appearance of the vakil for the petitioner, can be restored at any time before the order for the discliarge 
had been drawn up, signed and sealed, 7 C. W. M. 7. An order dissmisstng an application for default of 
appearance is not a judgment and such an order may be set aside and the application may be heard and 
disposed of on the merits, 10 a Ii.J. 80 = 10 Cr. It. J. 287. .5^^ also Note 2 to s 430 and Note 11 to s 369,butjrr 
Notes 7 and 7 A 

32«A. After dintlssal of petition, another petition on same matter cannot be entertained.— The 
decision in 23 M. L. J. 371 = 12 M. L. T. 350 :=I3 Cf. L.J.710 shows that the High Court has no pow er to restore a 
petition once dismissed for default It is argued that that decision does not preclude the filing of a fresh 
petition for the same relief Alihough the pnnaple of res judtcata is not applicable to criminal cases yet 
on grounds of justice and equity, Courts should discourage the agitation of the same matter once again before 
another Judge Ii the dismissed petition cannot he restored, there is stronger ground for holding that a new 
petmon will not lie 1915 M. W. N 786 = 16 Cr. L. J 697 = 44 M. L. J. 27. 

33 Abatement of revision application. — An application for revision must, by analogy to s. 431, abate 
on the death ol the applicant, 6 P. R. 1893. But as s. 4JI lias been subsequently amended by the insertion 
of ihe uorcls " except an appeal from a sentence ot fine ’ a revision application against a sentence of fine 
does not abate and the principle applies to a case m which a compensation has been awarded under s 250, 
24 P. R. 1808 = 9 Cr. L. J. 103 , 2 B 564. 5?rl6Cp.L.J. 713 (M.j where it was that there can be no 
ab itement of n criminal c ise on the death of the complainant 

Y.— POWERS OF HIGH COURT TO DEAL WITH PROCEEDINGS NOT EXPRESSLY 
CRIMINAL. 

(34), ^33), (36), (37), (38).— It should be noted that by the omission of sub-sec (3) from* 435 orders under 
ss 143, 144 and proceedings under Chapter Xll and s 176 have now become proceedings liable to be 
revised under s 439 and thenore the High Court can ctll for record of such proceedings under powers 
voiiferredbys 439 

It should also be noted that orders under s 176, t e , inquest proceedings are now' liable to be revised. 
It 18 needless to refer to the various cases that have become now obsolete in view oi the omission of sub-sec. (3) 
Ofs 435 

39. Orders ander the Reformatory Schools Act, 1897.— JVr Notes 1—6 to s 16 of the Act m 

Appendix IV , 

40. Orders for aecnrity or forfeltare aoder the Press Act, 1910. — An order under s 6 of the Press 
Act\ ol 1910 lor the deposit ol security by the publisher ol a newspaper is not re'isable by tlie High Court, 17 
C. W.H. 1243. Nor can the High Court question the legality of a forleilure under s. 22 of that Act, 18 C Mf. N.l 
«14Cr. L. J. 497. 

41. Orders ander the Extradition Act. — ^The High Court has no power to interfere in respect of a 
warrant issued by a Political Agent of a Native State under s 7 of Act XV of 1903 lO respect of anofience included 
in the first schedule, 36 P. W. R. 1903 == 3 P- R. 1909 = 9 Cr. L. J. 3, 43 C. 793. U an order purporting to be 
passed under this Act by a Magistrate is illegal, the High Court will interfere, 14 Cr. L. J. 673 (C.) 

41-A. Orders under s. 161 (3), Bombay Dbtrict Hnniclpal Act —High Court has power to revise such 
ail order 21 Bom. L. R. 755. 

41-B. Power to Interfere with order paesed under para. 1, s 2 of the Workmen’s Breach of Contract 
Act XIII of 1859.— The High Court has power, under ss 433 and 439 of the Code to revise an order passed by a 
Magistrate direciing either return ol the advance or specific peftomiance of the contract under para. 1 of s. 2 of 
the Workmen’s Breach of Contract Act, 43 B. 607. 

41-C. Demolition order passed byaMnnlcipal Magistrate appointed under s 531 of the Caleotta 
Hnnlclpat Act Is subject to revision. — Wherein it is further A^A/.Uiat the Municipal Magistrate appointed under 
section S31 of the Lalcinn Municipal Act of 1923 is a Court of inferior criminal jurisdiction wiihm seClion6of 
the Code and orders of denioliiion passed by such Magistrate are subject to the revision by the High Court under 
^eaioub 435 and 439 of ilie Code. 29 C. W. N. 898 
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41*D Order by a District Magistrate to remaya abstraetfen from a Hnnietpal road andir Bssgal 
MnDlclpsl Jlct, Bs 176,178 and 203.— A proceeding unders.202o{ the Ucng-il Nlunicipal Act is a judicial pro- 
ceeding ind the High Court has power to reMsem order made thereunder, 53 C. 610. 

yj.-GEHERAL POWERS OF HIGH COURT IN REVISION. 

43 High Court competent to Interfere at any atage of cast even without the record —The High 
Court has jurisdiction to laWe cognizance oi and reaise the proceedings of a Magistrate while they are in an 
interlocutory state of pending im estimation, and maj suspcndsuch proceedings without basing the record before 
•t, It may also in such a case order bail to be taken from the person accused. If the Court were altogether 
unable to take such a step without having the record before it, the nonexistence or non-production ofarecord 
could really efiect a nuhncatioii of the High Courts |>owers of revision in some cases which by their nature 
would be cases in which it was most necessary that this power should be exercised, but the High Court 
ought not, except m extreme cases, iniertere with a Magistrate until ithas the record before it,20 W.Il.23 
» 11 B L.R. Ap 8. A Court oi Revision should be most reluctant to interfere in a jsending case, but Such 
interference is justified and necessary m order to prevent a clear abuse of the right of resort to a Criminal Court 
Whereupon the admitted tacts there la no justihcation for the charge against the accused he should not be left 
for a moment longer than is necessary in tfie position of a person accused of an ollence and forced to defend 
himself against a charge for which there is no legal evidence to establish, 8 B. L. R. 143=3 16 Cr. li. J.141/<7/roa'. 
tng 36 C. 785 See also 33 M. U J. 508 s 16 Cr L J. 4T7. See 38 C. W. N. 33 where the Calcutta High Court 
interiered with magisterial proceedings m the prehmiiury stage under sections 107 or 110 

(t) Ahy dtreci ihal eoinpititnl should be diunttud and further proceedings stayed — The High Court 
IS competent to direct that a complaint should be at once dismissed as disclosing no aiminal offence, 10 P. V. 
B. 1913 B 33 P. L R. 1913 a 14 Cr. L. J 123. When a man has been once tried and acquitted, and subsequent 
proceedings are taken against him, though as a matter of law the accused might not be entitled to the benefit of 
s 403. yet where the circumstances are such that it is inexpedient that further proceedings should be taken, the 
High Court, acting under this seclion, may stop such (unhet proceedings, 1905 k tf.H. 233^3 k, L. J.978j^ 
Similarly, where a Magistrate overruled an objection that the prosecution was barred by limitation specially appli 
cable to the case his order was set aside on revision, 29 B 543. See also 33 C. 131 ; 1 P. W. R. 1903 36 P. L. R. 

1309 Cr. L. 1. ISlj S P. W. B. lOOSsO Cf. L. t. 154{ 39 M. L J. 509 b 19 Cr. L. J. 477, where the High 
Court interfered and stayed an illegal prosecution. Butsr^l. L. B 3 Pat. 357, which holds that s 439 of the 
Code does not authorize the High Court to direa a Subordinate Court to refrain irom trying an accused person 
against whom such Court has issued process 2 Fat 2ST. 

(II) interfere utlh snlertoculery proceedings— Very wviv powers of revision weremlendedtobe 
conferred on the High Court under s. 429 and u Is with piartlcobr reference to non appealable orders that the 
High Courts were empowered to act as Court of Revision. The High Court is competent at any stage of a Case 
to interfere in order to exercise us jiowers ol revision, 33 C 63 Where, therefore proceedings were instituted 
against a person under s. llo for the third time, though on boili the previous occasions he was acquitted and 
there was no fresh evidence and the original order was also defective, the Chief Court on the application of the 
accused quashed the proceedings at once, 33 P. R. 1910 , 17 P. W R. 1910 >= 11 Cr. L. J 337 (where 49 P. R. 
1995 was distinguished 27 C. 126 w is dissented from and 29 C. 233, 36 C. 786, 22 a 131, 1999 A. W. N. 212, 23 B. 
S33 and 8 P. R. followed) There can be little doubt that though the power has to be exercised with great 
care, the High Court has Junsdictton to interfere at any stage of the proceedings, if it considers that m the 
interests of justice it should do so, no hard and fast rule can be laid down as regards the class ot cases in which 
the High Court will mierfere, 23 M, L. J. 505 = 17 ULIk T. 398 = 16 Cr. L. J 477. Where the nonce and 
interlocutory order passed under s.li 2 were defective and could not form the basis of a proceeding under 
s 110, the Chief Court set aside the proceedings solar taken by the Magistrate, he being at liberty to take 
fresh action under Chapter VHl, 18 P. W. R. 1910 =11 Cr. L. J. 833 The High Court has junsdiaion 
to take cognizance and revise the proceedings of a Magistrate while they are in an interlocutory stage 
pending investigation, and may suspend such proceedings without having the record before it, 20 W. 

R 23(22 0.131. h may also order bail to be taken from the person accused, 2) B 543. But it will not 
interfere with interlocutory proceedings unless the case is of an exceptional nature Sections 423 and 435 read 
with this section invent the High Court with jxiwer to be exercised whenever the Court thinks fit to correct errors 
in procedure, committed by Subordinate Criminal Courts, before the final order ol acquittal or conviction u 
passed by sudi Subordinate Court 257 P. R. 1994| 10 A.I 1 . J. 141 =13 Cr. J. 413. In 23 U. L. J. 805 = 16 
Cr, L. J, 477, the High Court set aside a diarge on the ground that injury was likely to be caused by a vexatious 
and protracted tnak The words at die commencement of the section make this dear The 
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Court can, therefore, pending trial, interfere with the interlocutory order of a Magistrate, refusing to sumrflO'’ 
certain witnesses for the defence, 130 P. L, R. 1901 ; 2 B L. R, 2S » 10 Cr. L. J. 237, See contra 43 P. R. 1^83. 
When a Subordinate Court improperly declines to record any evidence tendered, the High Court will interfere 
m any stage, 237 P. L. R. 1904 j or it the Magistrate improperly declines to allow the cross-examination of pro?cu 
tion witnesses, w Note 11 at P. 593 10 A. L. J. 14i>» 13 Cr. L. J. 443. In 1 P. W. R. 1909 = 9 Cr.L. J. 131, l^e 
Chief Court interiere m i pending criminal case and directed that the name of one of the accused should be 
struck out of the complaint and that no further proceedings betaken against him. Where proceedings are 
initiated upon the complaint of an unauthorized person they are ultra vires and liable to be set aside at any time 
during the pendency of the case An order refusing to examine a pardanashin woman on commission was set 
aside, 11 P. W. R. 19 13 s= 14 Cr. L. J, 3. The High Court his power to set aside an order of a Magistrate 
refusing to order the production of property alleged to be the proceeds of an offence under inquiry, 19 C. 58. 
The High Court has power to interfere with the order of a Magistrate charging the accused with an offehce 
although no appeal lies in respect of the order When once a Civil Court has adjudicated upon question^ of 
right, save in exceptional cases, a Criminal Court ought not to go behind the finding of the Civil Court, 33 
R. 1910 = 12 Cr. L. J.SO. When the High Court has stayed proceedings, the Magistrate is bound to stop 
inquiry or trial, when credible information such as a letter or telegram from Counsel retained in the case. 
show n to him, 2 C. W N. 498 5 8 a W. K. 110 , 19 M. 373. 8 8. L. R. 238 =* 16 Cr. L. J. 255, where the Hrgh Court 

set aside interlocutory order of a Magistrate refusing to let in evidence See also 40 C. 94. In 14A. L. J. S**! 
the High Court set aside an order calling upon a witness in a jtending case to show cause why he should r'®' 
be prosecuted for perjury But see 20 &I. L. T. 252; 16 A. L J. 438 and 734 ; 23 A. L. J. 21. ; 47 U. L. J. 373 

(i«) It «J only v! exceptional instances that the High Court will interfere in a pending ease.^lX*” 
only in \ery exceptional instances that the High Court will interfere in revison with the action of a Subordi- 
nate Court in respect of any pending case, and esjiecially when such case has reached the stage when a 
charge has been drawn up and only the defence of ihe accused remains to be heard No heard and fast ri^ls 
can be laid down on the subject, but the interference of the High Court will be regulated by the pirticul^t 
circumstance 0! each case But generally S|)eakmg. it seems inad\ isable to interfere in a pending case, 
there is some mamiest and patent injustice apparent on the face of the proceedings and calling for promPt 
redress Where, therefore, neither the complaint nor the evidence for the prosecution made out any cas* 
against a person, the High Court quashed the proceedings against him, holding dial it w is most unhir to him 
that he should be c illed upon to rebut a charge wliidi, upon the evidence was baseles^ in so far as it affecff^ 
him, 28 C. 786 concurred in 1899 A. W. N. 212. No bird ind fist rule can be laid dow n on this subject since it i» 
impossible as well as undesirable to do so But one practicable would be tlii> vis , that a bare stiteme’** 
of the facts of the case oilhout any elaborite argument should be sulficiem to convince the High Court that u i’ 
a ht one for its interfernce at an intermediate stage, 25 C. 233 followed u» 3 s. L. R. 23 *= 10 Cr. L. J. 237. TI^ 
High Court w ill iiitetlere with interlocutory orden. only under exceptional circumstances, 23 C. 233 ; 1 8. L. R. P® 
= 9 Cr. L. J. 270. 4 1 ’ • . . .1 - 

do not include th 
which no penalty 

See also 3P. tf. ’ ■ V, '■ , ' 

L, J. 373 , 47 M. 722. , 

43. Competent for High Court to dlreet farther Inquiry in cases of dlsmiisal or discharge.— (1) Sy 
Rfjfussil M igislntes in the exercise of the original jurisdiction —See Note 4 to s 43G The High Court ho® 
power under tin-, section it it considers tint an iccused 'person his been improperly discharged, to orcl*'’ 
him to be committed for trial 19 Vf. R 36 ;24 W. R. 23,6 A, 40. also 9 A. 52; 11 A. 203 which 
from a A. 14, 27 a 172; 16 B 330 followed in 23 C. 330. Tlie power is so clear from the terms of thi» 
section that s 4J7 cannot be taken to linnt it lo Mofussil cases only The High Court is empowered to exercise 
am of ilie (xivvers confeircd on a Court of Appeil by certain preceding sections including s 423 It may se 
asulc in order 01 discharge passed by a Presidency Magistrate and direct that the icciised be arrested ati 
forthwitn cunimilted lor tn U This is one of the powers conferred by s. 423 and it is not necessary to exerasC 
this power, that llie Court should actually be heanngan aiipeal from acquittal The section lays down that th^ 
High Court may exercise the same powers in revision, in any^voceeding whatexer, as it could have exercised 
in hearing an appeal from acquittal It wis ihe intention of ^e Legislature In framing this section to make it® 
terms suflicicmly wide and comprehensive to cover alt cases uotincluded ms 436,27 B fl® which approie 
&n<\ follows « A 40 } 13 & 609 ; 28 C. 746. 1 he High Court has under ss 435 and 439 all Bie powers of ai> 

ApiMillitc Court which .include a power to direct a re-trlal or commitment, a/<?r/«£»ri it has power to set asid^ 
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ihe order of a dischuge, 8B C, 994 from JT C. 128;6 C. L. J, 705 and 33 C. 1239, where ft vns laid 

down tint when a Presidency Magistrate dismisses acomphint the remedy is not either under s. -137 or this 
section, but under s. IS of the Charlet Act, though the question of the propriety or fmpropnety of the order does 
not stnrtly come w ithin the authority a ested bj s. 15 of the Charier Act See Note 5 to s. 436 High Court 
Mill not scrutinize orders ol discharge H upon their Uce (hey hear tohen ol careful consideration. The %ery 
language of this seaion shows that the object of the Legislature was to secure the setting right of a patent 
error or defect and not to gne the High Court a roMng commission either m the direction of stamping with 
approval the proceedings of a Lower Court, or m the direction of questioning about and looking to see if, 
possibl> under a hir record, there lies some trace of possible error In the absence of some w'ell founded 
suspicion, It IS inexpedient to scrutinize orders of discharge or other orders which upon the face of them bear 
token of careful consideration and appear good and lauiuL — Per Knox, J , 1899 k. W. N. 135; 8 P. R. 1909 sa 10 
(h-.L.J.3l4. 

fti] Ptesxdency Magistrate —See 30 C. 894; 27 B. 84; 14 M. L, T« 200 ss 14 Cr, L. J. 519. The High 
Court has under ss. 439 and 423 all the powers' of an Appellate Court which include a power to direct a re-trial 
or commitment, a/(jr/ian It has the power to set aside the order of discharge and it is not necessary to ha\e 
recourse to s 15 of the Charter Act for the power of the High Court to revise the proceedings oi Presidency 
Magistrate. Note 5 to s. 436 

44. High Court can la revUlon escrolte ell powen of Coart of Appe&L— The nature of the powers 
that the High Court has in rcMsion is the same as (hat which a Court of Appeal Ins in the case of an appeal 
from any order against which an appeal is pro\ided by the Codes, as m cases coming within ss 405, 406, 
14 M, L, T. 200 e. 14 Cr. L.J.529. Of all the Courtsof Revision, the High Court alone has all the powers of an 
Appellate Court specified in $.423,20 C 633; 23 H. 225, including the power to direct evidence to be taken which 
19 not given to the Sessions Judge or the District Magutrate under s. 437,11 C. W. N. 275 s 6 C. 251 «6 Cr. 
L. J. 357 } and in addition, it has the power of enhancing sentence, which no Appellate Court has The only 
limitation is that speaiied in sub-sec (4) of this sectioa See also 36 C. 994. In cases m which the law allows 
noappeal, the High Court will not, in revision, except on very exceptional grounds, exercise the powers ot an 
Appellate Court , but where such exceptional grounds exist, as where the conviction is not m any degree sup* 
lioned by the evidence, 8 B.l97;14 B. llS. at p. 1134 Rataal*! 244 ; 3 C. W. N. 81; 14 B. 331, or it is in the 
interests of justice, 10 C. 1047; 13 W. R. 7, or where the inquiry in the Low er Court is faulty, 12 B. 317, or 
when the conviction retis on the testimony of accomplices. 14 B. 331; the High Court will, in the exercise oi 
us revisional powers, deal with the evidence i(>eii, Rataalal 903. See 19 W. R. 30 ** lO B. 1^ R. 235; 14 C. 
169; 15 C. 60S at p. 613. The High Court can set aside an acquittal and order a retrial or commitment, 
7C.W. K. 521. 

45. U&y quash commitments whether made under s 436.— It can quash i commitment made 
under s. 436 by a Sessions Judge or District M*>gi'*ttdie. on points ot Jaw as well as ui lacts 12C.W.N.ll7 = 
6C.1..J. 760 ; 30 U. 224 S. 215 is not a bw to such mtenerence.? C. W.N.327, but the High Court cannot 
revise an order made by itseli direauig a comnntmeal under -• 526(1) (ji'), 27 M. 54. See Note 13 to s. 436 and 
Note2tos.215 Though the High Court has power under ihib section to consider whether or not a Sessions 
Judge has exercised a proper judicial discretion under s. 436, la setting aside a Magistrates order of discharge, 
and for this purpose, the High Court may consider the facts as well as the questions of law involved, yet it will 
only exercise this power where it is manifest that the Sessions Judges order is improper, e g , where there is no 
evidence to prove the offence charged, or where it is clear that the Court would not act on the evidence, 
30 M. 224, w here 7 C. W. N. 227 ; 14 M. 334 and 15 C. 621 are teferrtd to 

But in 1 Rang. 626 it is held, that the High Owt has no concern with the question of the credibility of 
the evidence, when there is in fact some evidence oo the committal record which would justify the Sessions 
Judge in leaving the question of guilt or innocence to the juo Credibility of the evidence is no question of law 

48. May consider the propriety o( *nd revise any aenteaee,— The infliction of an inadequate punish' 
ment Is undoubtedly an impropnety which the junsdiction in revision is intended to remedy Per jARDist, 

J , 16 B. 580 ; 15 W. F. 83, decided under the l»6t Code, is no longer law Where, therefore, in the absence of 
clear evidence of the damage done, the Magistrate passed the maximum sentence, the High Courtreduced the 
s ime.2 Bom. L. R. 335. The High Court can intenere wherever it finds the Covirt below, in passing sentence, 
has filled to exercise a sound judiaal discretion, s C. 110. 

Whipping —See the Whipping Act, Appx. and ssw 391-393 Where a sentence of whipping has been 
carried out, no other punishment can be awarded even tf sentence is inadequate, 15 Cr.L. J,638 (Bar.) ‘ 
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47. Competent to deal with order against uensed not before the Conrt while dealing with ease 
of hla co*accased— 

(i) U hie dealing wilh appeal of co-accuscd $u(y deal wilk convutxon of accused not appealing —\\ hen 
out of two accused con\icted and sentenced bj t Sessions judge, one onlj appealed and his conviction was set 


I i\ * ! 

1909 = 11 Cr. L. J, 99 ; 12 Cr. L J. 250 (Bar.), 7 P. W. R. 1916. 

[it] Phy deal ‘itlh convxehonof accused not applying, while dealing with application for rcinsion 
of another accused tried along with hvu — In 9 F. R 1909 » 30 P. W. R 1909 = 11 Cr. L J. 17, the Chief Court 
while setting aside the conviciion on a revision petition held that it was open to the High Court under s. 439 
to deal with the co\ ictions of all the offenders who were tried together and found guilty on exactly similar 
facts, though only one had applied for revision. In (1911) 2 M. W.N. 170 = 12 Cr. L. J. 493, the comictiono* 
an accused who had not applied was set aside in dealing with the application of a co-accused. 

(ill) When Appeal Court acquits some accused. High Court may in revision acquit the others iho 
could not appeal — Where a Magistrate tries several accused and passes appealable sentences on onlj some of 
them whom on appevl the Session^ Court acquits, the High Court may under this section revise the sentences 
on the others or these mav be referred to thel.ocal Covernmeiit, 2 C. 110, 7 CL 447, 1893 A. IST. N. 31, If the 
High Court in revision disagrees witli the Sessions Judge, the order of acquittal might be set aside and tiie 
Sessions Judge ordered to re-hev the appeal, 27 C 320. 


43 U High Coart competent to allow eompoanding of an offence in reylslon 7— The High Court 
as a Court of Revision may give elTect to the compounding of offences which the accused persons had agreed 
to, after the conviction was confirmed in appeal As the Court may, in revision, remit the whole 
of the punishment not undergone, it ma> also give effect to the composition, 252 P. L R 1904 , 32 1. 133. Set 
17 0. 0. 92 = 13 Cr. L J 867, and see Note 9 to s. 348 The power conferred on the Court exercising power* o» 

« .1 - . • /T,J 

• , • . . M" C.l 'all 

f|j*l I.AS‘‘ Stilt. 

- A ..... V , c oie 0«/rtil8 C.W.N 

* ■ ■ ,“ * I *' I ' . . *. • . .4*. I ’ }urt was not com 

• 1 \} it is expressly 

1 he IS competent 


49. Power to alter finding and confirm convictioit.— In the exercise ot its powers ot revision it is open 
to the High Court to alter any finding and confirm a com Iction and that if the e\ idence on the record m a case be 
sufficient to warrant a conviction, the Court would not be justified in setting such convictiou aside, merely beovuse 
the view taken of the evidence by the Lower Court is not sustainable, or some fact which ought to have been 
found by that Court is not found or found incorrectly, 22 C. 391 See 21 C. 827. In 19 C. W. N. 309 = 15 Cr. L J.4, 
the Calcutta High Court set aside the com iction under ss 46 and 52 of the Bengal Excise Act holding th it it 
was a case to which ss 23t> and 237 were applicable, convicted him of an offence under s. 6I read with s 46 
cL (a)and s. 2,d.(12) though he vns not charged with it and confirmed the sentence But if there is no doubt 
as to the offence when the ficts are established, ss 236 and 237 have no application, IS Cr. L J. 41. But it i* 
doubtful whether the High Court has power in revision, having regard to the hst clause of this section tochTige 
a conviction under s 379 to one under s 295 I P C, where the Lower Court has acquitted an accused of the 
latter oHence and convicted him of the former offence, Weir II, 577, 1,430 Where separate sentences for offences 
under ss 147 and 333 I P C , is for distina oBences are considered illegal, the High Court may m their stead 
substitute one aggregate or coiisohdited sentence suffiaent to meet the offence of which the accused were 
convicted, 4 C. W. N. 243, On appeal or revision the accused person cannot be convicted of an offence of which 
he could not have b*en convicted by the Court which tried him, though it is open to the Court of Revision to 
alter a finding, provided the accused is not convicted of a mewe senous offence, 3 L. S. R. 232, where 23 A. 834 
ts distinguished. 27 a 660 followed and 3 C. V. H. 367 and 633 referred to When a pnsoner is convacied 
by a subordinate tribunal of an offence within its {nnsdiction and the evidence discloses an offence of a 
graver character beyond the Jun^dialon of that tribunal, the High Court may quash the conviction and 
sentence for the minor offence and direct a tnaJ before a tribunal having jurisdiction over the greater 
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Whether it w ^\\ do so or not is a question not of Iw , but of cxpcdiencj on the ficts of the particuhr case, 7 M. 
H. C. B. Appx. Y ; Weir U, S69. 

SO Power to order reitor&tlon of property —Reading s 423 (1) (if) and s 522 together, the High 
Court acting under this section may order restoration of projierty, 27 A. 413, where 23 C. 630 is dislviguUhed , 
38 C. It. The High Court may in the exercise of its revisional powers ptss an order under s 517 to refund 
the money reccned by false pretences, 18 Cr. L. J. 855 (Bar.) Also the High Court is competent to revise 
orders passed by Magistrates under s 514 or by the Distnct Magistrate under s 515 15 P. R. 1903. Orders 
under s. 523 are also sub;cct to similar revison, 4 Bom L R. 12. In 33 B. 2S3, the High Court held that it 
had no jurisdiction to interfere with an order as to disposal of property where the party aggrieved had a right 
of appeaL 

50*A. Limitation.— In exceptional arcumsiances the rule that application for revision must be made 
-within 60 days may be departed from, 43 C. 1029. 

51. Power to tike fresh evldeece or direct It to be taken.— The High Court may at its discretion 
direct fresh evidence to be taken, while acting under this section, 3 Bom. L. R. 677. A High Court 
may while acting iti revision by virtue of s 428 call for additional evidence upon which u can itsfelf come 
to a conclusion, but the High Court has no power to call for a finding or act upon it, 16 Cr. L. J. 767 (M.) But a 
Distnct Magistrate or Sessions Judge acting under s 437, has no such power to take additional evidence or 
direct It to be taken, 6 C. L J.2Slcs6 Cr L. J. 337 and xrif Note 15 tos. 428 

82. Btay of proceedings fa Crimlaal Court pending result of civil IltfgetiOB.— In Weir II, 243 
the High Court refused to issue a Mandamus where a Magistrate had in the exerase of his discretiou refused 
to proceed with a cnminal charge pending a avil aaion m respect of the same matter See also Vefr 
11, 249. 11 a Magistrate on a consideration of all the orcumstances exerases his discretion and either 
stays proceedings in the cnminal case pending the disposal of the civil suit or declining to do so, 
*lhe High Court, as a Court of Revision will not as a general rule interfere with the exercise of suCh 
discretion, Weir II, 418 The High Court will not ordmanly stay proofings m a Subordinate Cnminal 
Court, merely because the same facts are being litigated in a avil suit, 31 C. 858. See also 23 C. 610 ; 6 C. 
W. M. 44; 6 C W. N. 469 ; 8 C. W. N. 31 { 9 C. W N. 262; 30 H. 226 ; 10 C. W. H. 194 and 
121; 14C.W.M 131; 31 U. 910 ; 34 C. 843; but will not do so when the lower Court thinks it expedient 
in the interests of jusiice that the trial should go on 33 C. 909 ; 26 B. 763 ; 8 B L. R 20 « 13 Cr. L. J. 56 1. In 
23C.610 it was however laid down that ordinarily it is not desirable, if the parties to the two proceedings are 
substantially the same and the prosecution is but a private prosecution and the issues in the two Courts are 
substantially identical that both the cases should go on at one and the same time The Magistrate might 
stay proceedings in his Court or the High Court might direct him to do so, if suthcient cause in that behalf, 
is made out It is ordinarily a matter within the discretion ol the Magistrate him elf and it is doubtful 
whether the High Court his jurisdiction under ihe code to quash pending proceedings In all such Cases 
the test IS whether the accused would be iirejudiced if Uie criminal proceedings are not sla>ed until the disposal 
of the suit and in this respect there is no diderence between jiroceedings instituted iii pursuance of a sanction 
and those instituted by a party when no such sanrtion is necessary, t6 Cr L J. 637 (M). See also 13 Cr* 
L. J 863 3. L R 20 = 19 Cr. L. J 681,7 Bar. L. T. 73= 15 Cr. L J 433 S-e also l3 B 531 md 16 B 729, 

where B L R (F, B. Yol ) 425, /gm v Ingham 14 Q 6 D 338, and Hex \ Simmon 8 C. and P 50 are 
referred to See Notes under Heading XXIX n p 546 and Notes under Hciding IX tos. 476 .SVr alao 
4, 8 and 9 P. W. R. 1916. 

PROCEEDINGS UNDER THE CODE HIGH COURT MAY REVISE 

53 Fewer of the High Court extends to * any proeeedingi "See Notes I and 42. 

54. Power to revise order granting balL— The proceedings in which U has to be determined whether 
an accused person should be admitted to bail b> a Magistrate is a judiaal proceeding, and as such is 
cognizable by the High Court as a Court of Revision, 6 U 63. If a Sessions Judge finding that there is no 
reasonable ground to believe that the accused Is guilty, released him on bait under s. 497, the High Court 
will not interfere under this section or any other provision of law, 10 M. L. J. 411. Where Davies, J, seemed 
to be of opinion that the High Court had power to tnterfere tinder this section, if the Sessions Judge had passed 
an Illegal order, but White, C] .doubted whether Ihe High Court had any power at all, whether under the 
Code or /Ae to interfere. .Ske Note 7 to 8.497. , i 
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55. Power to revise order refusing to grant copies.— Where a Magistrate refused to grant the acinised 
copies of papers which were necessarj for defence, the High Court, in Iheexercise of the powers conferred 
b> this section, set aside tne conviction The Court remarked that the Magistrate acted contrary to law when 
he determined whether the documents, of which copies were required by the accused for his defence, were 
necessary or not, 14 W. R. 77. In IS C. W. H. 770, on a Presidency Magistrate refusing to furnish copies Cjf the 
notes of evidence to a party, the High Court under s 45 of the Spedfic Relief Act ordered the records of tlie case 
to be brought up to the High Court and left with the Registrar, and allowed liberty to the party to take copies 

56. Interference with sanction orders nnder a. 19S. — It should be noted that under the new Code as 
amended the necessity of a sanction under s 195 is done away with. Instead of a sanction, under the iVent 
amendments offences mentioned in s 195 can only be taken cognisance of, upon a complaint instituted under 
s 476 b 476-B provides expressly for .in appeal in ci^es where an application for such a complaint is 
either granted or refused Therefore the question as to the revision of sanction orders under s 195 cannot 
non arise 

57. Order nnder s. ¥tB.—See 15 M. 224 

58 Power to revoke sanction granted nnder a. 197.— Having reference to this section, the powers 
of the High Court, appellate and revisional ire co-extensive. and s. 195 does not confer on an Appellate 
Court any authonty in respect of an order made by a Subordinate Court under s. 197, 26 C. 852. See also 
1908 A. W. N. 273 5 A. L. J. 749 «= 9 Cr. L. J. 39 ; 4 L. B. R. 138 = 7 Cr. L. J. 416. High Court's powftr of 

interference m such cases is under s 15 of Mr Charier Act 

56. Orders under a, 83.— i'rr Notes 19 to 21 tos. S8and9 P. R.1908 b29P. W.R. 160Sss 8 Cr.L.J.250. 
In 23 P. L. R. 1915 as 16 Cr. L. J. 166, it was however held following 22 C.935 and 20 U. BS that no revision hes 
against order of attachment High Court cannot set aside sale duly made, 8 P. R. 1911 » 104 P. L, R. 1911 12 
Cr.Ii.J.142. 

39'!. Itsoe of warrant nnder %. 90 wlthent recording of reasons.— ^Vhere accused has been let oat 
on bis ow n bond, a warrant under s 90 u ithout recording any reason as required by the section is illegal, 
S3 U. loss. See s. 406 and notes thereoa 

60. Power to revue security proceedings under Chap. VIII.— JVr s 406 and notes thereoa 

Although the High Court seldom inteneresinthe preliminary stage with the discretion ot the Magistrate 

taking action under tht preventive sectionseg*. ss 207 and lio of the Code still when the materials on which, 
sudi orders are based are clearly insuitioent to support those orders, the High Court should interfere and quash 
the orders and proceedings under its revisional jurisdiaion, 28 C W. N. 83. 

61. Poser to revise order passed nsder Chap. XI. — See Notes under Heading XI, Chap XI See 
preliminary note to section 433 Under the amended C^e lliese orders can be revised by the High Court 

61-A, Power to revise orders nnder Chapter XIL — Owing to the amendment of s. 435 by the omission 
of clau'.e (3) orders under Chapter XU of the Code are now proceedings wichm the meaning of s 433 and therefore 
are reviMble by the High Court preliminary note to s. 433 Out it is held in 49 U. L. J. 593 that the High 
Court has no jurisdiction to entertain a petition for the appointment of a Receiv er, pending the disposal of a 
criminal revision petition preferred against an order of (he Lower Court passed under s 145 of the Code 

61*B. Orders nnder a. 250 . — See Note 35 at p 711 

61-C. Orders nnder i. 332. — The High Court is comtvetent to revise an order under s 332 fining 
abvcnt assessor or juror See Note to s 332 at p 846. 

62. Orders nnder s. 334— The High Court may on revision set aside an order directing an accused 
person to pay costs of an adjournment on an application by the accused for transfer, 8 P. W.B.1911ss 12 Cr. L. J. 

274. 

63-A. Orders under s 336 — No revision lies against order of attachment under s. 3S6, 23 F. L. A. 
1913 » 16 Cr. L. 3. 166 ; 22 C. 933 ; 20 U. 88. 

62*6. Orders under s. 437.— Note 14 tos 4S7 

•2-C. Orders nnder s. 47J.— The p-vssing of an order unders 471 after an acquittal has been recorded 
cannot be s-iid to alter a finding of acquittal into one of oonvictloa Therefore where the Court below acquitted 
an accused upon the ground, that he was in same but omitted to pass orders under s. 471, Cr 1’ C^he/d, that the 
High Court had power in revision to pass an order under that section, 43 K. L. J. 72. j , , 
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63. AppeU&t« orders Bndet t. 486.— 33 P. W. R. 1912 = 13 Cr. L. J. SCf. 

64. Orders In roalatenence cases ander t. 438.— The High Court has power under this sectioa to set 
aside or modify a Magistrate’s order, awarding maiutenance under s 488 or to direct furtfier inquiry on the 
ground tint the rate fixed by the order appears to be beyond the means of the person ordered to pay the 
allow ance, Wetr II, 573. See also 16 M. 234 : 8 B. H. C. R. Cr. Ca. 81, and Note 86 to s. 4S8 

69. Orders under ss. 514 and BIS— Forfeiture of Bonds.— Under ss 433 and 439 the High Court lias 
power to re\ise orders passed by Magistrate under s 514 or by the District Magistrate under s. SIS This 
general pow er is not taken aw ay by the power given to the Distnct Magistrate, 15 P. R. 1905 = 2 Cr. L. J. 131 ; 

5 S. L. R. 179 = 13 Cr. L. J. 31 ; 159 P. L. R. 1917 (Cr.) Stad Cr Rev Case 77 of 1907 The cases in S C. 
757 E3 2 C. L. R. 403 ; 8 C. L. R 72 ; 10 W. R. 1 and 2 P. R. 1883 were all decided under the Codes pnor to 
1832 and are obsolete. See Notes to s. 514 and Note 2 to s 515 

66. Order for disposal of property ander t. 817.— Thelpowcrs conferred by ss. 435 and 439 on the High 
Court are larger than any previously exercised by it The words “ any proceedings ’’ extend to an order made by 
a Magistrate under s 517, Weir II, 538 \ 36 C. 41 , 17 Bom. L. R. 922. 

66*A. Orders nnder s. 520.— jVr 27 A. 630 

67. Order for restoration of Immovable property, 522 —The High Court has full power to interfere 
in revision with orders passed by Magistrates under s- 522, 38 C. 44 ; 27 A. 415 followed. See Note 60 above 
See sul>«ec (3) of s. 522 which provides that an order under s. 522 may be made by any Court of Appeal, confir- 
mation, reference or revision. 

'' 67<A. Order refusing to transfer a case under a. 528 whether revlsable.— In 1 Rang. 632 it is held that 

High Court has no power to interfere in revision with an order to transfer a case under s 628. 

67.B. Orders nnder s S4S.— iVr 29 F. R. 1903. 

67'C. Orders nnder s. 548 — C 166, where in order refusing to grant copies was revised under S. 1 
of the High Court's Aa 

67*D High Ceart Interfering with revision in exponglng remarks prejndlclal to the character of a 
person neither a party nor a witness.— Where a Magistrate in a cnminal case made observations against the 
character of a person wlio was neither i witness in nor a party to the proceedings and who had hq opportunity 
of being heard, and upon material which was not legal evidence in the case, held, that it would be a denial of 
Justice to allow such reflections to stand and they should be expunged from the judgment of the Magistrate, 

6 Lsh. 168 In a Bombay case it was held that it would be an extraordinary exercise of the powers of a High 
Court to order that remarks made against a compiainam by i Magistrate while convicting the accused should 
be deleted. 19 Bom L R 912 Bui see s 561 A which was inserted newly by Act XVIII of 1923 and the note 
thereoa 

YIII.— INTERFERENCE IN REVISION WITH ORDERS OF ACQUITTAL. 

68. Revision against acquUtal not osuatly encouraged.— Though the High Court has the power of 


set aside in rev ision an order ol acquittal though they were prepared to set aside the order of acquittal if the 
matter had come before It by way of appeal by the Local Government Though the High Court has jurisdiaion 


on facts is no ground for exeraslng rev isiorul juiisdicuon in petitions against orders of acquittal, ivLi.AK.A 
SVWMI SVSTRI. J, 16 Cr.L.J, 600.(M.), 17 M. L. 1,417 = 16 Cr. L.J. 553 (M.) . 17Cr.L.J.l. lu’niL3SS, 
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the Madras High Court remarked it would not ordinarily interfere by way of revision i« cases cf acquittal In 
1 %. 139 (F.B ) the High Court refused to interfere, even where the acquittal proceeded on an error of law 
also 2T &. 399 ; 21 A. 346, 29 A. 128; 1902 A. W. N.209 ; 8 C. 899; 2 A. 276; 1 C. L, R.332; SCr.L.J.37; 12 
p. R. 1906 5 14 P. R. 1903 which is now overrultd by 13 P, W. R. 1907 i 5 M. L. T. 258 = 11 Cr. L. J. 193 } 10 Cr. 
L. J. 180 (B.). 1914 M. W. N. 124 = 15 Cr.' L. J. 223. In 9 Bur. L. I. 47 = 17 Cr. L. J. 91, the Hi^ Court refused 
to consider an application for revision against acquittal ' In 20 C. W. R. 862 an acquittal Under s 247 was set 
aside as the absence was due to the death of tlie complainant and the case was one of considerable importance, 
44 A> 332 ; 6 Lah. 16 , 5 Patna 25. 

69. High Court cannot interfere with acquittal where Pnblle Ftosecator has withdrawn charge.— 
Sei s 494 If the Public Prosecutor withdraws a charge and the Court approves of it, the accused shall be 
acquitted and neither the Public Prosecutor nor the Judge is called on to give ahy reasons for his action 
The High Court has no power to interfere with such an order of acquittal, S M. L. T. 216 * 11 Cr, L. 9. 193. 

70. Entry under b. 273 cannot he revited eTen If Court entering It is a High Court for limited purpose 

only— A Court subordinate to the High Court may be declared to be a High Court under s 266 for the limited 
purpose of Chap XXIII The High Court as dehned m 4, although possessing revisional power over the 
said Subordinate Court Jn all other respects, wiU not have the power ol reversing or interfering with any order 
passed by that Court under s 273 The said Subordinate Court when making an order under s 273 m Chapter 
XXifI a High Court within the meaning of s i66-^Per Mitter, ] , 14 C. 42 at p 48. 

71. In exceptional eaiea alone High Court will interfere.— As a rule, where no appeal has been 

preferred by the Local Government from an original or appellate order of acquittal, the High Court will not 
imeitere in revision, 13 P.W.R. 1907 <-S Cr.L. 9.438; which 14P.R. 1905; 42 a 612. See also 12P.B' 

1906; Iffelr il, 570 and 371. But where a Magistrate acquitted the accused disregarding the uocontradicted 
evidence and facts admitted which proved the guilt ot the accused and acted illegally in treating a warram<ase 
as a summons case, the High Court inierfered under this seaton on the application of the private complainant 
and setting aside the acquittal ordered a re-uial. Weir lit ^72 b: 15 U. L. 9. 223. Although the High Court 
does not ordinarily interfere with orders ot acquittal m revision, yet it cannot be expected that it would hesitate 
to do so, where the acquittal is based, not upon an appreciation of doubtful ev idence, but upon a manifest error 
apparent on the face of the judgment, 9 Bom. L R. 1S6 5 Cr. L J. 171 , 3 Bom. L. R, 584. The High Court 

set aside an acquittal when the accused were acquitted upon the result of local inspection and without 
taking the evidence of witnesses present, 39 C 931. It will interfere where the acquittal is based solely on 
a [lustakenview oithe law, 6 A. L.9, 758 « 10 Cr.L 9. 417. So also where a trial was wrongly held to be barred 
under s 403, 12 Bom. L. R. 226. Where a Magistrate in a nummary trial acquitted the accused, without examin 
tng ah the witnesses for the prosecution, his order wns aside on revision 24 W. R. 62 ; 2 C. L. R. 389. 
A Magistrate cannot refuse to allow an accused person when put on his defence to recall the witnesses for the 
prosecution to be cross-examined by him 19 W.R. 33. Where a Magistrate acquitted the accused in a summary 
trial the High Court set aside the acquittal on the ground that the summary procedure was ill-adopted 
to the complicated nature of the case, 6 S. L. R. 101 = 13 Cr.L 9. 780 ; 6 S, L. R. 121 = 13 Cr. L. J. 771. See also 
5 M. L. T* 258. Upon a proper interpretation of s 439, sub«ec. (4), a High Court, acting as a Court of Revision, 
is not competent to question an order of acquittal upon the merits thereof , nor can it direct a re trial upon the 
ground that it takes a different view of the tacts, or of the law appltcabie thereto, from that upon which the 
order of acquittal is based It is only where an acquittal is illegal for some such reason as is given in s. sso 
(p), or where an incurable irregularity ha^ occasioned a failure of justice the High Court can interfere, 3 R 
4=9 Cr. li. 9.211. Where It is pUin that the Lower Court for reasons outside the merits of the dispute has 
really declined to decide the controversy and has dealt witfi matters w hich really do not deadc the complaint 
•betore him, the High Court will interfere m revision from an order of acquittal , for example, where m a case 
of defamation as by stating a person to be of the “ Cbamar ” caste the Judge has decided that the case ought to 
be dismissed because he regards it as trivial and contemptible but has not deaded the issues requinng deter 
mlnation for a finding as to whether or not an oBeoce of defamation has been committed, 13 A. L. J. 846. 

The High Court declined on an application tqrthe complainant to interfere under s 435 of the Code 
wfUi an order of acquittal passed by a Sessions Judge agreeing with assessors, 23 Bom. L. R. 488 (0 Bonn B. • 

196, dis/ififfuiticii). 

12, RevUloa agalnit acquittal not reatrieted to errors apparent on face of record — That the accused 
.^blamed his accpnitat under s 247 by ptevenlinB the compHinant from appearing by wrongfully arresting a*’ 
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detaining him on a false dnr^e of nuisance is not a ground for setting aside the order of acquittal m revision 
whether directly at the insLince of the complainant or on a report of the District hlagistrate There is no reason 
to hold that the ground for interference should be apparent on the record, 33 U. 1028. See also 1891 A. W. S. 
and Notes IS and 20 above 

73. After setting aside acqnittti, may direct re.trtal or re*hearioj of appeal —The High Court has 

power under this section to revise an order of acquittal, though not to convert a finding of acquittal into one of 
conviction. 3 W. R. 3 and 32 ; 11 B. H. C. R. 117{ 21 W. R. 21 = 12 B. L. R. Appx. XXII ; 1 A. 1 ; 3 B. 150 ; 7 C. L. R. 
142; 1904 P. L. R. 1 1 6 8. L R. 101 13 Cr. L. J.730. In reference to orders of acquittal passed by a Court of 

Session in appeal, the High Court ma>, under this secuon, reverse such order and direct a re-tnal of the 
appeal, the proper tnbunal to conduct whidi is the Sessions Court, or such other Court of equal jurisdiction 
as the High Court may entrust, under s. 426 wuh the tnal of the appeal, 0 A. 134 { 27 C, 320 ; 19 A. L. J. B89. 
,S;f<ralso23A.Ii.J. 433 ; 24 A.L J. 414- - i ^ 

74. High Coart vlU not Interfere nlth aeqalttal on reference uder i. 438.— Usually the High Court 
will not interfere with an acquittal, when it is made the subject of reference under s 43S, 24 A. 348 ; is A. 
ti. J. 2SS = 19 Cr. L. J. 304 ; 29 A. 123 s 1 R. !< R. 40 = 8 Cr. L. J. 161. For an exceptional case, see 7 B. L. 
R. 200 = 15 Cr. L. J. SS3, where the Magistrate allowed a comjwomise at tlie instance of the relatives of the 
person deceased and the acquittal was not after Uial on the merits The High Court has junsdiction to 
interfere with acquittal in revision under s 439, but it will not exercise that jurisdiction on a reference by 
a Sessions Judge except where senous injustice has been caused by error of law, 42 M. 109, 

75. High Coort has Jarlsdletlon to revise order of acqalttal at the Instance of complainant.— Provisions 
of subsea (5) do not debar the High Court irom revising an order of acquittal at the instance of the private 
complainant who could not appeal " We entertain no doubt that we cari deal with an order of acquittal 
in accordance with the practice of this Court m a senes of cases, ‘ 38 C. 766. Though as a Court of Appeal, 
the High Court can consider an order of acquittal only on the appeal of the Local Government yet as a 
Court of Revision, it can deal with either an onginal or appellate order of acquittal, either when reported 
under s. 438, or whenever it maj ochenvise come to its knowledge It can so act even on the application of 
a private prosecutor, 37 C. SID; 11 C L J. 113= U Cr. L. J.2t3, 18 R. R. 1333, 18 C. V. N. 1241=15 Cr L. J.722; 
18P. V.IL191S = l6Cr.L J.6S7;2A.443, 23 A. 123, 6S.L R.121 = 13Cr. L.J.771: 39 C. 931. In 42 & 612, 
Jenkins, CJ , dtsftHfuuhed 11 C. L J. 113, on the ground that the error was one of pure law apparent on the 
face of the record, while the offence was one under s. 504, 1 R C. M have aluajs understood that offences of an 
essentially or personal character, such as defamauoiiorin>ult were viewed differently for the purpose of revision’ 
See also 14 U. 363 , 6 a L R. 249,7 0 L R. 142,7 C. 447, 1333 A. W. N.332. But the High Court should 
ordinarily exerase this jurisdiction sparingly and onl) where it is urgently demanded in the interests of public 
justice, 42 C. 613, 16 Cr L.J.9SS, 1919 M. W. N. 940= 16 Cr.L.J.600 , 19 Bom L.B.394, IS Cr.L. J.S19; U.B.R. 
(1917) 2iid Qr., 19 , 18 Cr. L. J. 849 , 18 A. L. J. 646 , 41 B 560 

76. Sab'sec (4) does not limit the powers of Court of Appeal— Subsec (4) cannot be held to 
limit the powers ol a Court of Apjwal U only limits the powers oi Uie High Court when acting as 
a Court of Revision from conveninga finding of acquittal into one of conviction Out s. 423(9jhas no sudi 
restnciion, 37 Id 119 In 23C.979, it wascomended upon subsea (4j of this section, that the power under 
s. 423, subsea 1 (5) to alter the finding must be held to be subject to the restriction, that the High court cannot 
find the appellant guilty of any offence of which he had been acquitted by the Court below , but the High Court 
was of opinion that theclause did not limit the powersof theCourt as a Court of Appeal, that it was only 
intended to limit in certain respects the revistonal powers of the Court which would otherwise have been 
competent tn revision to convert a finding of acquittal into one of conviction 44 A. 332. 

77. Bab-sec. (4) limits power of High Coart onljr where there Is complete aeqalttal— lo 12 R.B. 
1901 = 599 P. L.R. 1904, it was held tlie Chief Court bad power in revision, where the accused had been convicted 
of one offence and acquitted of another, to convert the acquittal into aconviaion. What was meant by 
acquittal in subsea (4) of this section was a complete acquittal and discharge on alt the allegations and facts 
charged and not an acquittal on one charge and conviction on another Reading this secuon and s. 423 
together, the Court considered that the High Court as a Court o! rev ision had power at one and the same Ume 
to alter the finding and to enhance the sentence as might be lawful or desirable in accordance with the new 
finding The juxtaposition of the word**' waiairwray /ilrarjrfrsrr" in s. 423, and “ mayr enhance the sentence" 
In this scaton is not acadcmal but signidant also 37 H. 1!9 where it was held that subsea (4) refers to 
a case where the Inal has ended In a complete acquittal and not lo a case where a tnal has ended in a 
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conviction but where tlie Court has wrongly applied the law or has wrongly found some fact not proved, and 
has, in consequence, held that the conviction should be under some section of the Code other thart the 
section properly applicable and the accused has appealed against the conviction 

But in a recent Bombay case, 12 P.R (1904) is dissented from and where the accused was convicted by 
a Magistrate of voluntarily causing grievous hurt under s 326, I P C , but on appeal the conviction "ts 
altered to one of simple hurt (s 323,1 PC). An applicatiou having been made to the High Court lor 
mg the com iction again to one under s. 326, held dismissing the application that the effect of the order 
of the Sessions Judge on appeal was that the accused was acquitted of the offence under 5.326' and that the 
High Court would not, under s 43d convert a finding of acquittal to one of conviction The word “ acquitWl’ 
tn s 439 of tile Code is not confined to a complete acquittal on all die charges framed, 26 Bom. L. R. 43S. 

IX.— POWER TO ENHANCE THE SENTENCE. 

78. High Court maj alter finding and enhance •entcooe.— The High Court has power while heanfff 
an appeal as a Court of Revision to enhance senteiu^, 11 C, 830 ; 10 B. 234, so as to alter its nature, 6 1. ®22 
(P.B.) even m cases when the accused are ined summanly. Bom Cr Rul , 30th July, 1883 tn Chatnif’’^) 
to two years as provided for in sub-sec. (3) of this section. Tlie effect of ss 423 .md 439 being read togeth^f‘s 
that the High Court when hearing an appeal against a conviction may under s 423 (a) alter tlie finding 3"'^ 
then as a Court of Revision, may under s 439 enhance die same so as to make it appropriate to the altered 
finding, 37 M, 119. In this case the High Court on an appeal against a conviction under ss 147—304, 1 P C, 
gave the accused notice of revision and conviaed him of an offence under s 302, 1 p c. The following 
cases were rtferrti lo, Cr /f 600 and Cr B C 400 o/ 1903, where the accused had been acquired 
under a 302 and convicted under s 304, the High Court gave notice of revision and conviaed him of mur<i*^ 
and sentenced him to death In Cr ^ 143 and O' Jf C AVJ <»/1907, where the accused was acquitted und*'’ 

8 302, 1 P C t and convicted under s 325, the High Court on appeal by the accused gave notice of revision 
convicted the accused under s 304 and enhanced the sentence i>^e Note 63 to s 423 But see 27 Bon. L 
893 PB 49 Bom 490. 

79. Vhere accused convicted under two or more counts, legal to acquit of one charge and enhaFCB 
sentence on others— It is competent to the High Court as a Court of Revision m the case of an accu*^*^ 
diarged w ith two offences and sentenced separately to each of them, to set aside the sentence m respect o! 
charge and enhance the sentence in respect of the other, Vfeir 11, 39, The alteration of a sentence of fine of 
Rs So to one of two montlis rigorous impnsonment, including seien days solitary confinement 'imoiints to an 
enhancement, 416 F. L. B. 1904. 

80. Yfhen High Court will enhance sentence.— ‘The principles upon which this Court habitually acts 

as a Court of Revision in relation to the enhancement of sentences where the law allows a discretion to the 
Court whose sentence is Impugned are that it should not interfere if the senience passed involve substantial 
punishment, and should interfere if the sentence is manifestly inadequate The Court is, m particular, slow W 
swVt'A'tt't avfieafeie.wct 'wov.Vi. tSss akead.’j d\sclia.tg,ed i':ow\ y-v'., tb.QUg.h 

this circumstance is no insuperable obstacle The Court also declines to interfere in order to enhance a sentence 
on the mere ground tliat it would itself have passed a heavier sentence contenting itself with pointing out Ih^t 
the sentence is so far light tint heavier sentence would hate been maintained ’~/Vr Plow den, J, 7 P.R.t887i 
29 P. W.R. 1913 = 14 Cr. Ix. 3. 699 

{%) Sentence must be vtamfesUy tnadeguate — ^Where the accused a constable, was charged iinds*’ 
s. 223. 1 P C , for negligently suffering an under tnal prisoner to escape, and was convicted and sentenced to tw^ 
months simple imprisonment, and the District Magistrate, considering the sentence to be inadequate, refened 
tlie case to the High Court, it was held that it was not merely because, circumstances occur to the Magistral® 
which would render necessary a more sea ere sentence or a different diarge, that the High Court should interfer® 
There must be matter on the record of the case showing that the charge has been improperly framed or that tf<® 
sentence passed is clearly inadequate to the offence, 20 W, R, 22 An enhancement of sentence should taW® 
place only when the sentence awarded is manifestly inadequate, and the powers of the High Court should b® 
exercised only under exceptional circumstances, 17 P. R. 1898 (P.B ) 

(»»J Subseguent discovery that accused toas oh aid offender no ground /or enhancemenl — IVher® 
owing u> the negligence of the prosecution the accused was sentenced without certain previous contii^ 
tion»b<.ing proved and taken into account, and tlie Government applied m revision for a re-tnal on tf^ 
gfuuiul they had then otit uned fnmial proof of the |wevioos oonvictioiis held, that no re-lria1 could be ordered* 
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as there ntis no nejtect of duty on the part of the convicting Magistrate, as to Justify a re trial, 21 P. P. 1902 ; 4S 
P.R. 1905 42P. L.It.l909 = SCr.L. J.341;9 S.L.R.9 Sb> 17 Cr. L. J>3. Where tlieeMdenccof previous convic- 

tion IS discotered after the tiitl, the High Court tnll not enhance the sentence inreMsion RatanlalUTand 451; 
19 P.R. 1905; Weir 11, 574, 

(mi) Diicoiery of fresh evidctueafter valid convtclton no ground Jor selling tl aside — A valid con 
\iction, amved at by the Magistrate uho had junsdiction in the matter, cannot be set aside, simply because, 
subsequent to thetnal and conviction fresh evidence has been discovered which may tend to convuct the accused 
of an offence other than that for which he was convicted, 21 W, R. 47. Hut where the omission to record 
e\ idence that the accused had been previously com icted or is an habitual offender, lias been caused by the failure 
on the part of the Magistrate to perform the duty im|iosed upon him as Magistrate by the Code in relation to 
the conduct of the prosecution in the case, the High Court, in the exercise of its powers of revision, is competent 
to direct a new trial, 36 P. R. 18S4 

(if) IVhen {he Loner Court was incompetent to pass the sentence penalty provided by s. 74 of 
the Companies Act, 1882, is a fixed and not a maximum penalty, 35 A. 173 Where, therefore, the Magistrate 
sentenced accused to a fine of Rs 300 only under that section, the Chief Court enhanced the same, 19 P. R. 1914 ; 
37 P. L. R. 1914 s 16 P. W. R. 1914 15 Cr. L. J. 260. 

81. Procedure when lentence Is Inadequate — When it is necessary to ask Government to apply for 
revision of sentence, on account of the insufficiency of punishment awarded, this should be done immediately 
after the punishment is notified. Superintendents of Police should report all strikingly inadequate punishments 
at once to the District Magistrate .— Pol Jtfan, p.6S^ When proceedings are called for an appeal solely 
with a view to enhance the sentence, notice to that effect should be given to the appellant and to the District 
Magistrate, RatanUl 179 it is not necessar> that Government should instruct the Government Pleader to 
move the High Court to enhance the sentence U is competent to the District Magistrates to bnng to the 
notice of the High Court cases of inadequate sentences. The High Coun has junsdiction to enhance the 
sentence howsoev er the case comes to its notice. 13 Bon. L. R. 1185 <9 12 Cr. L. J. 604 

62, In deillsg with applications (or enhancement, conviction treated as eonclaslve.— It has been tlie 
invariable practice of the Bombay High Court incases that come up before it for enhancement of sentence to 
accept the conviction as conclusive and to consider the question of enbanceinent of sentence on that basis, 
32B.162. Where, however, itts proposed to enhance a sentence beyond the limit of the powers of the trying 
Magistrate the High Court should satisfy itself that the conviction is right, 9 B. L. R 82.9 16 Cr. L. J. 712. In 6 
8. L. R. 101 b 13 Cr. L J 780, the High Court set aside the conviction as the case has been tried summanly and 
directed a retnaL But see now siib^sec (6) which is new!> inserted under the amending Act of 1923 That 
subsection expresslj gives a right to an accused person to show cause against his conviction when he is called 
upon to show cause why his sentence should not be enhanced So now 82 B 162 has become obsolete 

83. Service of notice npon accoted necessary.— A complainant applied under ss. 435 and 439 to set 
aside an order of compenNation passed under s 560 (now s 2S0> field that as the accused died, no order 
could he made, as none could be passed to the prejudice of an accused person who could not be serv’cd with 
notice, Ratanlai634; but j<rr S3 M 89, sub-sec. (2) is an exception to the rules laid down in s 440 

84. Application for enhancement mvst be made before expiry of sentence. — W'hen the convicted 

l>en>ons have served out their sentences before an application for enhancement is made, the High Court will not 
interfere, 14 P. W. R. 1909 » 11 Cr. L. J. 99 following 1 P.R. 1839, where it is observed that the High Court is in 
particular slow to interfere when interference would involve the imprisonment of persons already discharged 
from jail though this arcumstance is no insuperable difficulty Similarly, where the impnsonmet awarded on a 
summary conviction by a Magistrate, had already expired, the High Court declined to go into the case on a 
reference from tlie Sessions Judge, because it would be no advantage to the pnsoner to do so and because if the 
Magistrate’s proceedings were quashed the prisoner would W: put tothensk of being tried again for the ofience, 
24 17. R.71, especially vvhere there is delay, (1912) 1 H. W.M. SOb ISCr L. J. 121. It is not fair to the accused to 
revise the conviction and direct him to be committed to the Sessions after he has undergone the full penod of 
sentence inflicted by the Magistrate, because his previous convictions were not known at the time of sentence, 
»B.L.R.99«>17Cr.l*.4.&. Srr also29 P. V.R.1913«-llCr.L.5.599, wher«:/£’;/(mirr^l9P.V.R.1910..ilCr. 
I«.JI.SS9,it was held that the High Court is not always bound |d interfere under a. 439 even if the prder of thq 
Cotirt-betow is wrot^in law . > _ _ , , 
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8J-A. ' tut see 28 Bom L. R. SOO where it is held, that it Is competent to the High Court to Impose an 
additional sentence of imprisonment on reference or revision even where the accused has served out the sen 
tence of imprisonmentjnflicted upon film by the lower Court 1 Lah 435 doubted. 

83 Application for enhancement by private complainant —In 4 S L. R 88 = 11 Cr. L. J.593, the 
sentence was enhanced on an application by a private complainant though it was contrary to the ordinary 
practice as the application was in the parcticubr instance supported by a report from the District Magistrate 
In 29 Bom. R it was held that a private complainant cannot move the High Court to enhance the sentence 
26 Bern. L. R. 182. 


88. Application for enhancement mast be supported by Government Pleader — Enhancement of 
sentence is a very senous proceeding and where there is a proposal to that ellect it ought, If it is a sound pro- 
posal, to be supported by the Government Pleader under instructions which will enable him to put before the 
Court cogent reasons why there should be m enlnucemeiit of the sentence 18 Bom, L. R. 202 = 2 Bom* Cf 
Ca 192=::lSCr.L. J.3SS — 41 A 332. 

87. High ConrPa power to enhance aentenee beyond power of trying Magistrate.— The power of 
enhancement conferred upon the High Court by s. 43d is limited only by d (3) of that sectioa That clause 
does not regard the difference in the powers of trying Magistrates under s 32, but lays down the general rule 
that in cases oi sentences passed by Magistrates and empowered under s. 34, the limitof enhancement shall be 
the sentence that might have been infliaed by a Magistrate or Magistrate of the first class, 9 8. L. R. 82 *= 16 
Cr. L. J. 712. 


Optional with Court 440. No party has any right to be heard either personally or 

to hear parties pleader, before any Court, when exercising its powers of revision 

Provided that the Court may, if it thinks fit, when exercising such powers bear any party 
either personally or by pleader, and that nothing m this section shall be deemed to affect section 
439 sub-sec (2) 


Notes —1, Condact of tbe proceedlags.-'ln the case of an appeal, the appellant has the conduct of the 
proceedings, nt 

Sessions Judg . \ ' 

exercise Its p( " 

2. Right of parties to be heard in revision —Tbe language of this section is rather cunous, but in no 
way affects the provisions of ss. 436 and 439 (2). 1 B 64 and 10 C. 268. The Madras High Court m the 

■exercise of this discretionary power refused to hear Counsel who appeared m support of a petition to revise an 
order of acquittal. 14 M. 363 , 14 W. B. 51. Cut the High Court of Calcutta always does hear Counsel m matieTS 
of importance, 19 a 8S0 In 8 A. L. J. 237 it Was staled that the Allahabad High Court as a matter of pracu« 
heard pleaders m revision In 1 B. 04 the Bombay High Court retused to bear Counsel against report made 
under s, 438, but it also refused to interfere as a Courtof Revision. See 6 B. I». R. Appz. XL7I and 5 B L. 
Appx. LXX, as to the practice under tbe Code of 1872 where it was held that a private prosecutor was not 
allowed to be heard on a reference to the High Court InllC.W N.316tn accused was heard as tow y 
a further inquiry should not be directed against him though no rule w as issued upon him. In 5 P. V. 
1910 □= 11 Cr. L. J. 211, loitNSTONK J, refused to hear a pleader against a petitioner as he had moved 
District Magistrate for his appointment to appear betore tbe High Court and had been refused 

441. When the record of any proceeding of any Presidency Magistrate is called for by 

Statement by Pre- the High Court under section 435, the Magistrate may submit with the 
sidenw Magistrate of record a statemerjt setting /orlh the grounds of his decision or order and an> 
smnrobe^S^idered facts which he thinks material to the issue, and the Court shall consider 
by High Court such statement before ovtaruhng or setting aside the said deasion or order. 

Notc.-A statement submitted by a Presidency Magistrate under this section must be regirded as a 

completion of the record and possesses a coociusive diaracter as against affidavits, 12 8.377. This sec 
npparently applies to rases in which the sentence of order is not appealable See s 411 ftlere omi^s o®, 
a Maglsirate to record his reasons before referring a case under s 202 for enquiry by the Police, and for disnii 
ing acompbint unders. 203, is an irregulanty But a statement filed unders. 441 supplies the omissioa. &«■ 
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after the filing of snch a statement, such an omission does not call for the interference of the ffigh Court with 
an order made under those sections, fl M L T.T9. The Calcutta High Court has that no rule exists which 
can be binding on any Bench exercising cnminal revislonal jurisdiction as to whether a party may be heard 
through Counsel or Vakil instructed or retniued or merely instructed by the Legal Remembrancer or Local 
GovemmenL 

442. When a case is revised under this Chapter by the High Court, it shall, tn manna 
hereinbefore provided bj i, 425 certify its decision or order to the Court 
HighCourtsorderto b) which the finding, sentence or order revised was recorded or passed and 
Corner Ma^stratt**^ Court or Magistrate to which the deaston or order is so certified shall 
thereupon make such orders as are conformable to the deasion so certified , 
and, if necessary , the record shall be amended m accordance therewith 

Notes —1. Seope of section —This section applies to all revisions by a High Court whether under 
s <35 ors < 3 i and th'proMsioiii that It must certify Its decision or order to the Court by which the sentence, 
etc., was passed are incompatible with the notion that a High Court can revtse its own finding, for it cannot 
certify to itself, 4 P R. 1909 = 41 P. I. R 1909 = 10 P. W. R. 1909 = 9 Cr. L. J. 378. 

2 The result oi every application for revision of a sentence under which the applicant is in confine- 
ment shall be notified direct to the o'Rcer in charge of the |ail in which the applicant is confined by the Court 
from whose order the application for revision was preferred — CP Cr Cir-, Part II, No 47 For Bombay Rule, 
rr^BookCir C pp 50-“S4, side Governinenl Gazette tar IBde Part 1, pp 427 and <23 


PART Vllt. 

SPECIAL PROCEEDINGS 

CHAPTER XXXIII.’*' 


Special Provisions relating to Cases in which European and Indian British 
Subjects are concerned 

Hote.— Chapter XXXIII is thoroughly recast by the Cnminal Law (Amendment) Act XII of 1923 The 
object of this through revision of Chapter XXXIII is to reduce the differences in the cases of trials of European 
British subjects and Indians under the Code The report oUhe Committee that was submitted to the Legislative 
Assembly, represents a compromise that could be effected between the intere>t5 concerned under the existing 
circumstances and the various raaal considerations between Europeans and Indians that must be recognized as 
existing facts in spite of theoretical considerations based on pure justice. It w ould be best to give in the words 
of the report itself the effect of the compromise arrived it 

If the Bill IS enacted the only privileges as regards ihc Cnminal procedure applicable to them which 
will be retained for European subjects ol His Majesty as compared with Indian subjects of His Majesty will 
therefore be as follows — 

(a) the pnvilege of not being tried by Magistrates of the second or third class save for offenc*-s 
punishable with fine only not exceeding Rs So, 

(5) the pnvilege of being under different High Courts mthe case of a few areas m which the friM-rnl 
Judicial Administration is not very highly dev eloped, 

(£) the pnvilege of being able to obtain wnts in the nature of habeas corpus from High j 

Judicature established by Letters Patent when outside the limits of Bntish IndU jtfid 
((f) the exemption from the jurisdiction of Magistrate and Sessions Judges as 

whipping and from the junsdiction of special power Magistrates as r'TJttd _ 

sentences of impnsonment exceeding two years. 


The Committee accepted retention of each of these few privileges for one r^a-^i 
tally the number of persons who will be entitled to the pnvileges mil be reduced 
w\U onlv Ise cUwcable by persons of European descent in the etiale Uae. 

• C^aptw SXXjn t»*. 4w lo »1») baa bwn aabrt tol*< ta tb* rUc*«r tba e]4 Cbaricr i mn ms,*. 
|AnK>d3>*at)AcC IR>(Xlt <4 1*11). 
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The only existing distinction between the procedure in crjminal trials applicable to Indian subjects of 
His Majesty and Europeans (other than European British subjects) and Americans is that referred to in para 
graph 4 of this statement The existing privileges ate retained for these persons but they are also accoitJ«<i 
by the Bill to Indian subjects of His Majesty 

In the Bill the procedure lor the trial of cases in which raaal considerations are involved is m 
eluded in a Chapter which takes the place of the existing Chapter XXXII of Code The remaining provisions 
of that Chapter which it is necessary to retain are distnbuted in appropnate places throughout the Code aS is 
indicated in the notes on clausses which are appended to tins statement 

As regards the new Chapter XXXIII it will be observed that it applies to ofleuces punishable with 
imprisonment which are alleged to have been committed outside a president' town. The first step to be 
taken to secure that such a case shall be tried under the provisions of the Chapter is a claim to be made 
by the accused person before the Magistrate Unless such a claim is made at one of the stages indicated for 
the trial of a summons-case or of a warrant-case or for the inquiry preliminary to commitment the provisions 
of the Chapter will not apply T1 e Magistrate then makes sudi inquiry as he thinks necessary As a guide 
to the Magistrate in coming to a finding as to whether the case should be tried under tlie provisions of 
Chapter or not it is provided that if the complainant and the accused persons or any of them are respectively 
European and Indian British subjects or Indian and European Bntish subjects he shall find that the case 
should be tried under the provisions of the Chapter For other cases w ith which both European British 
subjects and Indian Bnttsb subjects are connected the Magistate must be satisfied that it is expedient for the 
ends of justice that the case shall be so tried This it is observed is the same aiterion as that now contained 
m clause (r) of sub-sec. (11 of s 526 of the Code of Criminal Procedure relating to the powers of a HiSh 
Court to transfer crimiml cases If the Magistrate rejects the claim the person has a right of appeal to the 
Sessions Judge wliose decision is final and if the claim is rejected by the Magistrate the Magistrate is required 
to stay the iroceedings until the expiration of the penod allowed for the presentation of the appeal or if an 
appeal is presented until it has been decided The penod allowed for the presentation of an appeal is fixed 
ly the amendment o! the Indian Limitation Act 1908 made by clause S9 of the Bill at seven days. The 
persois who will be included within the term complainant for the purpose of these provisions are then 
defined by the proposed s 444 Incidentally public servants and officers and servants of companies 
associations, or bodies to which the Local Government by general or special order may declare the provisions 
of the seciion to apply will not be included within the def nition merely because they have made a complaint 
or given information in their official or ^atfri-official capaaty The procedure in summons-cases punishable 
with imprisonment which has been referred tom paragraph 6 of this statement is then laid down For warrant 
cases which would normally be triable under the provisions of Chapter XXI of the Code if it is found 
that the case ought to be tried under the provisions of the Chapter a Magistrate is required if he does iiot 
discharge the accused to commit the case for trial to the Court of Session whether the case is or is not 
exclusively triable by that Loutl Normally m the Court of Session the case will then he tried by a jury of 
mixed nationality the majority of the jurors being either Indians or Europeans and Americans according as the 
accused person is an Indian or an European subject ol His Majesty Slttemenl of Objects nnd Reasons'- 
Raaal Dwttnctxons Committee Report 1923 

Preliminary note Trial of Earopeans by Jury whether sabatantlYe right or mere matter of proco 
dare —Where an European had claimed to be tried by Jury and was committed on llth June 1923 to the 
Sessions Court but that nght to be Uied by jury was taken away by Act XU of 1923 which came into force o" 
the 1st of September 1923 and the accused appeared before the Sessions Judge m October 1923 and asked iot 
tna\ by i mlsetf Jtiry held that the right of trial by jury was a substantive right and not a mere nutter of procedure 
and that the accused who had this Tight underCbapter XXXIIl of the old Code when he was committed for tn?‘. 
could not be deprived of it by the amendment ol that code by Act XII of 1923 6 bah 262 

443 , (1) Where m the course of the trial outside a presidency town of any offence 
punishable with iropnsontnent the accused person at any time before he is 
ga?d?n™S'Hcal ihty Committed for trial under section 213 or is asked to show cause under section 
of this chiptcr 242 or enters on bi3 defence under section 256 as the case may be claims 

that the case ought to be tried under the provisions ol this Chapter, th® 
Migmrat- inqu ring i ito or trying the c»s“ titer making such inquiry as he thinks necessary, and 
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after allowing the accused person reasonable time within which to nddiice evidence m supjiort of his 
claim, shall if he is satisfied — 

(o) that the complainant and the accused persons or an> of them arc respectively 
European and Indian British subjects or Indian and European Bntish subjects or 
{6) that, in vnew of the connection with the case of both an European British subject 
^ and an Indian Bntish subject, it is expedient for the ends of justice that the 
case should be tried under the provisions of this Chapter, record a finding that the 
case IS a case which ought to be tned under the provisions of this Chapter, or, 
if he IS not so satisfied record a finding that it is not such a case 

(2) Where the Magistrate rejects the claim the person by whom it was made may 
appeal to the Sessions Judge, and the deas on of the Sessions Judge thereon shall be final and shall 
not be questioned in any Court in appeal or revision 

(3) Where the Magistrate rejects the claim, he shall stay the proceedings until the 
expiration, of the period allowed for the presentation of the appeal or if an appeal is presented, 
unbl it has been deeded 

Note -r-" Presidency town shall mean the local limits for the time being of the ordinary original civil 
junsdiction of the High Court of Judicature at Fort Williarn, Madras or Bombay as the case may be s.3(4) 
General Causes Act X of 1897 


444. For the purposes, of section 443, complainant means anj person making a com 
plaint or, in relation to any case of which cognizance is hiken under 
pla*?Mnt''°" *** ' clause (i) of section 190 siib-section(l) any person who hasgiven information 

relating to the commission of the offence within the meaning of section 154 
Provided that a Public Prosecutor a public servant a member, officer or servant of any 
local Authority a railway servant as defined m section 3 of the Indian Raihva>s Act 1890 or an 
officer or servant of any company, assoaation or other body to which the Local Govtrnment may, 
by general or special order published m the £<va/ Official Gazeite declare the provisions of this 
section to apply shall not b) reason only of the fact that he has made a complaint of or given 
information of an offence m his capaaty as such Public Prosecutor public servant railway servant, 
member, officer or servant be deemed to be a complainant within the meaning of this section 
nor shall s Police-officer be so deemed by reason only of the fact that a report uiuU r section 173 
relating to a case has been made by or through him 


445, (1) Where a Magistrate or a Sessions Judge deades under section 443 that a case 
ought to be tried under the provisions ot this Chapter and the rase is 
a summons-case, the Magistrate trying the same shall direct that the case be 
referred to a Bench of two Magistrates and shall send a copy of such order 
to the Distnct Magistrate who shall forthwith provide for the constitution of a Bench of mo Magis- 
trates of the first class of whom one shall be an European and the other an Indian for the trial 
of the case 


(2) Where the Magistrates constituting the Bench by which a case is irivd umler this 
section differ in opinion the case, together with their opinions thereon, shall be laid before the 
Sessions Judge who may e.xamme any party or recall and examine any witness who has already 
given evadence m the case, and may call for and take any further evidence and shall thereafter 
pass such judgment, sentence or order in the case as he thinks fit and as is’accordmg to law 

(3) Any person.comicted by a Bench under this section ?haU have the same right of 
appeal as if he had been convicted bj a Magistrate of ibe first dass- and Any person com icted bj 
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a SessJons Judge under sub-sec (2) shall have the same nght o! appeal to the High Court as 
il he had been convicted by the Sessions Judge at a trial held by the Sessions Judge under 
this Code 

(4) In any case in which it is impracticable to constitute a Bench m accordance with 
the provi>ions. of sub-sec (1) in any distnct the Distnct Magistrate shall transfer the case for 
trial by a like Bench to such other distnct as the High Court may by general or special order, 
direct. 

(5) Notwithstanding anything contained in this section the Local Government may 
by notification m the Local Offictal Gazette direct that all summons-cases tned under the provisions 
of this Chapter in any district specified m the notification shall be tned as il they were warrant 
cases m accordance with the provisions hereinafter in this Chapter laid down for the trial of 
warrant cases 


446 , (I) Where a Magistrate or a Sessions Judge decides under s 443 that a case 
ought to be tried under the provisions of this Chapter and the case is a 
warrant case the Magistrate inqmnng into or trying the case shall if he 
does not discharge the accused under section 209 or section 253, as the case 
may be, commit the case for trial to the Court of Session whether the case is or is not exclusively 
triable by that Court 


(_2) Where an accused is committedto the Court of Session under sub-section(l) 
shall proceed to try the case as if the accused had required to be tned m accordance with the 
provisions of section 475 and the provisions of that section and the other provisions of Chapter 
XXIII so far as they are applicable shall apply accordingly 

Provided tliat where the trivl before the Court of Session would in U>e ordinary course be 
with the aid of assessors and the accused or all of them jointly require to be tned m accordance 
with the provisions of s 284 A the tnal «baU be held with the aid of assessors all of whom 

sfiaff in the case of European British subjects be persons who arc Europeans or Amencans or m 

the case of Indian British subjects be Induns" 


Kote See Jor the meaning and scope ot this section and the sections 443 and 275 and {or the meaning 
of the phrase Ordinary course in the proviso to s 449 S Lah 915 


Court to inform 
accused persons of 
their rights in certain 
cases 


References to Ses- 
sions Judge to be con- 
strued as references 
to High Court in 
Rangoon. 


447 . If at any stage of an inquiry or tnal under this Code it appear: 
to the Magistrate that the case is or might be held to be a case which oughi 
to be tried under the provisions of this Chapter, he shall forthwith inforrr 
the accused person of his tights tinder this Chapter 

448 , For the purpose of the trial m Rangoon of any person und« 
the protnsions of this Chapter, references to the Sessions Judge shal 
construed as references to the High Court of Judicature at Rangoon 


Special provisons /i\ Where— 

relating to appeal 

(a) a case is tned by jury in a High Court or 
this Chapter or 


Court of Session under the provisions of 


(i) a case which would otherwise have been tned under the provisions of this C 

IS under this Code commuted to Or transferred to the High Court and is tn 
by jury in the High Court, or 
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(f) a case is tned bv jury m the High Court m a presidency-town and the High Court 
grants len\e to appeal on the ground that the case would, if it had been tried 
outside a presidencj town, have been triable under the pro\isions of this Chapter, 
Uien, notwithstanding anything contained in section 418 or section 423, sub-section 
(2), or in the Letters Patent of any High Court, an appeal may lie to the High 
Court on a matter of fact as will as on a matter of law, 

(2) Notwithstanding anjihing contained m the Letters Patent of any High Court, the 
Local GoNCrnment may direct the Public Prosecutor to present an appeal to the High Court from 
an original order of acquittal passed by the High Court in any such trial as is referred to in sub- 
section (1) 

(3) An appeal under sub-section (1) or sub-section (2) shall, where the High Court 
consists of more than one Judge, be heard by two Judges of the High Court. 

Notes.—!. Powers of the High Gout esder b. 449. — Although m ordinary cases tned by jury there is no 
appeal except on a matter of law [set s. 418 of the Code), since the amendment o! the Code by Act XVIII 
of 1923 an appeal is competent m cases tned by jury under the provisions of Chapter XXXIII “ on a matter of 
fact as well as on a matter of law," and so on a reference by a Sessions Judge under s 307 the High Court cm 
go into the facts of the case, ft follows that m such a case 41 C. 621 ; 26 Bom. L. R. 610 have little application. 
6 Lah. 98. 


2. AppUcAhtllty e( theiectiea.— Where a case tnable under the proMsions of Chapter XXXllI has 
been actually tried at the High Court Sessions under Chapter XXIII without a claim on the part of the 
accused under & 275 for a trial under Chapter XXXfIl, appeal would lie on1> under s 418 and not under s. 449 
Further, that such a claim on the part of the accused must be made before the first Juror is called and accepted 
3 Rang. 220. 

3. Whether an appeal, on matters of facts as well as on matters of law, lies when an order for 
trial nnder a. 413 Is erroneontly made.— \\’hen an accused person chimed to be tned as an European British 
subject but omitted to claim to be tried under the provisions of Chapter XXXttI and the Magistrate passed an 
order that he should be dealt with under s 443 which order was not objected to by the prosecution an 
appeal would lie on matters of fact as well as on matters of law as contemplated by s 449 (1) even though it 
would appear that the distinction between a claim to be tned as an European British subject and a claim to be 
dealt with under the provisions of Chapter XXXIII was not properly appreciated by the Magistrate and that 
there was hardly any foundation for the claim to be tned under the provisions of Chapter XXXIII 29 C. W.N. 
260. 


4 Right of appeal under a. 449.— The omission to rnake a claim under s. 528-A does not affect 
the question of appeal under s. 449 (!)(£>, if the condilions in s. 443(1) (a) and s. 441 (I) (6) exist, and it is not 
necessary to show that a claim was made before, and found by ibe Presidency Magistrate Ss. 528-A and S2S-B 
have no application to s 449, 52 C 347^29 C. W.N. 447. The same principle is laid down m 52 0. i36B29 
C. W. N. 4S8 and it was further held that s. 449(c)gi>esan absolute nght of appeal when the applicant for leave 
to appeal shows that the case would if it had been tned outside a presidencj-town would have been tnable 
under Chapter XXXIII On general pnnaple it is desirable that such applications should be made to a 
Di\ isional Bench rather than to a single Judge. 


450 to 463.— ^Repealed ) 

Note.— Sections 4S3, 454, 455 and 459 hate taken the shape of an additional Chapter XLIV which 
was Inserted by the Criminal Law (Amendment) Act Xli of 1923 liiese sections hate now become supple- 
mentary provisions relating to European and Indian Briusb subjects and others and are now enacted as 
s. 523-A, 528-B 52&C and 528. Ss. 456, 457 and 458 hate become parts of Ss. 491 and 491 A S 460 |S to be 
found in &. 28f A S. 462 has become a part of & 326. 
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CHAPTER XXXIV 

Lunatics 

464 . (1) When a Magistrate holding an inquiry or Inal liab reason 
of^ccused to believe that the accused is of unsound mmd and consequently incapable 

lunatic. of making hia defence the Magistrate shall inquire into the fact of such 

unsQundness and shall cause such person to be examined by the Cnil 
Surgeon of the district or such other medical officer as the Local Government directs and thereupon 
shall examine such surgeon or other officer as a witness and shall reduce the examination to wneng 
^ (1 A) Pending such examination and inquiry the Magistrate may deal mth the accused 
in accordance uith the provisions of section 466 

(2) If such Magistrate is of opinion that the accused is of unsound mind and conse 
quently incapable of making his defence he shall f “ record a finding to th it effect and ’ shall 
postpone further proceedings in the case 

Note,— The amendment in sulwec. (2) requires the Magistrate to record a finding if he is of opinion 
that the accused Is of unsound mind and incapable of making a defence . — Slalemenl of Objects and Rea,sons 
(1914) 

Notes —For procedure Mhere accused though not insane does not understand i>roceedings see s. 341 
See Act XXXVI of 1888 as to wandenng and dangerous lunatics Ss 464—468 and 472—475 deal with the jiro- 
cedure in the case of an accused who is of an unsound mmd at the time of the trial and see ss. 469— 472j 468 474 
and 475 as to the case of an accused who is of an unsound mmd at the time of the trial but the question is 
whelhet he w is of sound mind at the time of the offence 

1 Bectten does not deal with question whether accused was or was sot insane when offence 
eomtnitted —This section has nothing to do with ttie question whether the accused penon was or was not of 
unsound mind at the time when he is alleged to have committed the offence of which he is accused 1900 A Vf 
H 47 The inquiry under this section will only affect the pnsoners trial and not the result after trial The test 
of insanity u the time of the commission of the offence is whether the prisoner knew at the time that he was 
doing wrong 24 W R 5, 12 M 4S9, 10 B 8l2 The law presumes every person of the age of discretion 
to be sane unless the contrary is proved and when a lunatic has h < id intervals the law presumes the offence 
of such to have been committed m * lucid Interval unless it appears, to have been committed during derange 
meat R-atauUl 172 The fact that the condua ot «»e accused at the time of trial was unusual nnd that his 
father was insane do not justify the conclusion that the accused was at the lime of committing tie offence 
by reason of unsoundness of mmd incapable of knowing the nature of the act or that he was doing 
what was wrong and contrary to law Batanlal 10 The test of insanity under this section is that a person 
accused before a Magistrate is of unsound mmd and incapable of making his defence Under such circutiv 
stawxs the Magistrate should not acquit him but must proceed under s. 466 Wtle U, 581 , see 10 V7 R. 87 , 

1 W B. 11, 11 U L T 34>=>13 Cr li J 24 and Notes to s. 941 

2 Provisions of this Chapter do not override general rales of procedure.— The j rovisions of thfs 
Chapter are subsid ary pro' isions for dealing with an exceptional class of persons charged with offences and 
are not to Iw construed to uiemde the general nites of i*rocedure except m so far as the speaal provision 
IS clearly Incompatible with ihe general provisions 11 P R 1891 When a charge of an offence to which 
Chapter X\ III applies is made before a Magistrate he ought in the first place to make an in juiry into thetnilh 
of the charge it is only when be is satisfied alter such inquiry that there it a prim<% faae Case against the 
iccused that he can make the in iv iry presenbed by this section into the question of tl e i nsotindness of rnfnd 
of the accused person etc.— 

3 Uagtstrate must Inquire Into fact of aosoandntBt,— The language of this sectioi is that 
‘ when « Magistrate holding not ' about to cotnnieiu% an inquiry and consequenlly uuapahU of 
ntakxnc fiis defence Ihe Magistrate shall inquire etc The provision of this seclion certainly contains as 
Sound sense is ft appears to be sound law for tlje Legislature can never have intended thst a pefson should 

•Tbf.*uV«»M a «■* in*.ri*d br Ac, xvniof IMi 

t Th. wj d. laintsM.) « m-ij,, ln«.tl»l br « 4f - r 
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be liable to be treated as a lunatic by the executhe Government on the report of Cnminal Court after a 
summary inquiry into his state of mind alone merely because somebody has chosen to make a charge against 
him possibly a groundless divge before a Magistrate — TVr Pwudes, J , 11 P R 1894 A Magistrate cannot 
consign a lunatic to an nsjUitn or jnilon his own mere unprofessional opinioiv He must have bef re him the 
deliberate statements of a medical officer reduced to writing and subjected t ) the test of cross^xaminstion 
1 Bur L R. 87 A men, certificate of a medical min is not enough 9 W R. 33. \\ here upon the report of a 
Civil Surgeon that tlie accused person was of weak intellect a Magistrate discharged the accused and made him 
oier to his brother for safe custodj it wisArWthatthe proceedings were illegal because if the order was made 
under s. 466 t1 e Civil Surgeon should hi\c been examined and if under s. 470 the iccused should have been 
detained in custody and the case reported to Government Weir 11,580 In the aty of Bombay the Police Surgeon 
IS the medical officer to be examined (ifrt ette 1877 p 339) while inMadras it is the officer m medical charge of 
the Penitentiary (Ca ette 20th August 1878 Ptl p 474) iiidmdie distncts all medical officers m independent 
charge are competent to give e\idence tinder this section (G O No 2224 Judicial dated 23rd August 1883) 
In addition to expert testimonj the Magistrate may also take esidence as to the ordinary habits and behaviour 
of the accused and his demeanoifr both before and after the commission of the offence charged 3 c. 825 , 12 A 
137 

4. Magistrate should not try accused when he finds him Incapable of luaklng defence.— If after 
inqmnng into the fact of the unsoundness of mmd of the accused and examining the Civil Surgeon the accused 
appears to be insane and unable to understand questions and to return intelligent replies the Magistrate 
should follow this section and not s. 341 and should act on his opinion under s 466 Ratanlal 832 \\ hen a 

Magistrate finds that the accused is quite incapable ofmaking his defence he ought not to try him and acquit 
on the ground of insanity If the accused be afterwards found to be capable of making his defence the 
procedure prescribed in ss 467 463 and 473 should be followed Weir II, 881 The postponement contemplated 
by this section is to be rfir and as U e postponement is caused by arcumswnces over which the Court has 
no controf cases, pos^wited under thfS section may be evcfuded /n preparing the in ml sfafemenf of tf e 
average duration ol cases in the Criminal Court J C. Oudh No 70 of 1866 

465* (1) If any person committed for tnal before a Court of Session or a High 
Court appears to the Court at his tnal to be of unsouttd mind and 
p e rs*«?n^*commmed consequently incapable of making his defence the jury or the Court with 
beforeCotntofSession the aid of assessors shall in the first instance tr> the fact of such 
fun^il^ unsoundness and mcipacity, and if the jury or Court as the case 

may be is satisfied of the fact the Judge shall record a finding to that 
effect and shall postpone further proceedings m the case and the jury if any shall be discharged 

(2) The tnal of the fact of the unsoundness of mmd and incapacity of the accused shall 
be deemed to be part of his tnal before the Court 

Note— This amendment provides for Uie disdiarge of the jury in the event of th.. Court being 
salisl ed that the accused is of unsound mind and incapable ot making his defence. —Statement of Objects and 
Reasons 

Ketes.— 1 Sections 464 and 463 to be applied only when aceueds sanity at the thne of trial b 
questioned —These two sections refer to the procedure to be adopted b> a Magistrate or other Court on 
coming to the conclusion that a person put on tnal belore the Magistrate or Court is of unsound mind and 
incapable of defending himself that is to say actually ol unsoand mind uhen placed before the HJigistrate or 
other Court. These two sections have nothing whatever to do with the question whether the accused 
person was or was not of unsound mind at the time when he is alleged to have committed the offence of 
which he i'' accused 1900 A. W N 47 See Note 1 to s. 464 

2. Fact of onsoandness of Bind at tlma ot trial sboald first be pat before jnry before ealllsj cm 
prisoner to stand his trlak— Hie power given to the jury to U> die fact of unsoundness of mind is m accordance 
with the deasion in 10 B L. R. Ap. 10 19 W R. IS The second paragragh is based on the same decision, 

WTiere a person committed to a Court ol Session appears to the Court to be of unsound mmd anu consequentlv 
un.able to make his defence it is obligatory on the Court to li> first the fact of such insanity and incapaaty 

• Tb* wort. U laT*tl*d tomniM wer* wUl t«l*d lot lb* «onh >04. If wlafiwl »lulj pm. JedeDmt Megr4 ti-«,;;ir 

lb* lr«l *1*11 be P««r6D*4 br Art XVni et !«». Xbrnepon 
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UeScffe caWwg on \ht pnsonet to stand ins trial, and not to continue to try the tact, throughout the trial ol the 
pnsoner, 1905 A, W. N 2. A Sessions Judge in his chaise to the jury told them that, in hisjudgment, the accused 
was, at the time oi his fnal, exhibiting symptoms of unsoundness of mind, and he directed them to find whether 
the accused was insane at the time he committed the offence Aeid, that the issue as to whether the accused 
was of unsound mind at the time o/ the trial, and incapable of properly making his defence, was a preliminary 
issue to that put by the Sessions Judge, and should have been first submitted to the jury, 19 W. R. 43} 1983 A. W. H 
lOQ 5 10 W» R» 37. The trial was set aside as bad and re trial ordered Again, where the accused confessed to 
having killed tus wife and pleaded at his tnal for murder, and the Sessions Judge recorded briefly the 
eiidence oi two prosecution witnesses to determine whether the offence committed was or was not culpable 
homiade amounting to murder, and he found that the offence was murder and sentenced the accused to trany 
portaiion for hie on the ground “ that the accused without being actually insane, so as not to be aware of what he 
was doing, appears to be decidedly a man of weak intellect' On appeal it was urged that the accused was 
insane or at any rate incapable of understanding the charge against him The Chief Court set aside the 
conviction and ordered an inquiry under this section beiore re trial on the charge, 54 P. E, 1903 = 169 P. h. R. 
1905 s 3 Ct. L. J. 80. 

3 Where accased’a lanity la donbted, the fact ahoold be tried —Where a Sessions Judge entertains 
doubts as to the sanity of the accused he should not merely pul questions to him, but should try the fact of such 
unsoundiiess of mind by examining the Civil Surgeon, or some other medical officer, and by taking such 
evidence as might ha\e been procurable from the village at which the accused resides with the Mew of 
ascertaining whether the accused had, at any time prior to the commission of the cnme, exhibited symptoms 
of insanity, IB. H. C. R. 33. See the procedure adopted in 2 W. R. S3, Where an accused person is found to be 
insane beloie the completion of his tnal, the Judge should postpone the tnal and report the case to the Local 
Government, instead of tfiing the accused when he is incapable of making his defence and acqmtung himon 
the ground that he committed the offence chafed when he was incapable of knowing that he was doing 
wrong, 1 W. R< 11* Where in the course of fiis exaroioation under s 394 the accused said tbtt he was not in bis 
senses when he tried to rob, held, that, the Court oi Session should have acted under s. 465 and tried the 
fact whether on the date the accused was called on to plead the accused was or was not of unsound mind 
and capable or incapable of making his defence, id A. L. J. 239. 

4 Stay ct proceedings by Sessions C«urt*~A Sessions Judge his no power to stay proceedings and 
to direct inquiry as to the state of the accused s mind, because it appeared to him problematic whether he ii as 
capable of making his defence The proper procedure to be followed is provided by this section, Weir II, 137 , 

3 W. R. 57. 

5. Fcoecdnre when case U postponed.— When a Magistrate finds that an accused person was of 
unsound mind, and incapable of making his defence when put beiore him for trial, he should postpone further 
proceedings and take action under this section, 1900 A W. N. 47 , after a case has been reported to Government 
under s 466, U should not be struck off, but should be kept on the register of pending cases, 3 YI.R.3. When a 
tnal IS postponed under this section on the ground ot the insanity of the prisoner and the consequent incapacity 
to mrke his defence it should not be resumed at the point at which it was previously stopped, but should be 
commenced denovo when the Court finds him capable of making his defence, Weir 11,533 See Note 4 to s. 464 

8 Proseenlion matt prove sanity of accvsed,— hen a jury is impanelled, the onus is on the prosecu 
non to prove the sanity ol the defendant, A’ v Dovin, (J853; 3 Car. and Kir, 328. Tlie Jury may form their own 
judgment of the defendants sanity or insanity by his demeanour without any evidence being given , if he shows 
strong symptoms ol insanity, it is unnecessary to ask himvJ he wi^es to crossr^xamine any witnesses who ate 
called or to make any remarks or offer evidence, R v (7oo<fe,(1837} 7 Ad. and El. 33$, fjalsbury Laws of 
England, \ oL IX. p. 3S4 See ilso 5i a 584} 51 C. 827. 

466. (1) Whenever an accused person is found to be of unsound mind and incapable of 
making his defence, the magistrate or Court, as the case may be, * *' whether 
^d'n^?nvtet/*^atfon which bail may be taken or not,” may release him on 

or tmu ^ suffiaent security being given that he shall be properly taken care ol and 

shah be prevented from doing injury to himself or to any other person, and 
lor his appearance when required before the Magistrate or Court or such officer as the Magistrate 
or Court appoints in this lx half 

•Th. word. lBln«.rt,.lc«Di»m.wm«ab.«|tutFd for word. IrtlM mm i. on* lo which bn 1 nor b. tkk«n hr Art XMIIoflMI 
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1 * “(2) H the case is one m which, m the opinion of the Magistrate or Court, bail should 

not be taken, or il sufficient security is norgit en, the Magistrate or Court, as 
ust yo unatic. case may be, shall order the accused to be detained m safe custody in 

such place and manner as he or it may thitik fit and shall report the action taken to the 
Local Government 

Pronded that no order for the detention of the accused in a lunatic as) lum shall be made 
othenMse than in accordance with such rules as the Local Government may have made under the 
Indian Lunacy Act, 1912 

Note.— This section ts amended so as to allow bail to be printed at the disaetion of the Court m 
anj case in which the accused is a lunatic and the amendment also permits the accused to be kept in custody 
The object in view is to delegate the power oi the Local Govermnent and to do away with the existing 
distincuon in procedure between bailable and non bailable cases Shiieme/tt oj Objects and Reasons (1914). 

Note —1 JarisdleUon of Crlmlaat Coarti ovee lanatle* —The authority ol the Cnmmal Court over an 
accused declared to be of unsound mind ceases after the transmission of such accused to the place of safe 
custody appointed by the Local Government, and It does not revive until he(the accused) is sent back to the 
Magistrate under s. 473 on a certificate that he is capable of making his defence, 2 C. 836 See 8 W R. 76 as to 
custody m non bailable cases pending orders of Government 

467 . (f ) Whenever an inquirj or a trial is postponed under section 464 or section 465, 
the Magistrate or Court as the case maj be, ma> at any time resume the 
quuy oMna?" inquiry or trial, and require the accused to appear or be brought before such 

Magistrate or Court 

(2^ U'hen the accused has been released under section 466 and the sureties /or his 
appearance produce him to the officer whom the Magistrate or Court appoints in this behalf, the 
certificate of such officer that the accused is capable of making his defence shall be receivable m 
evidence 

, Note— While under s 464 the examination of the medical witness is necessary the certificate of such 

officer is sufficient for a renewal of proceedings under sul>sec (8) of this sectioa 

Procedure on ao 466 . (1) when the accused appears oris again brought before the 
icfr e M^strau ^ Magistrxte or the Court ns the case ma} be, the Magistrate or Court 
Court considets him capable of making his delence, the inquiry or tnal shall proceed 

(2) If the Magistrate or Court considers the accused t to be still incapable of making his 
defence, the Magistrate or Court shall again act accordmg to the provisions of section 464 or 
section 465, as the case ma) be X • and if he the accused is found to be of unsound mind and incapable 
of making his defence shall deal with such accused m accordance with the provisions of section 466’ 

Note.— 1 Inquiry or trial ihoald conmeoce ** de boto. " — When a tnal ts postponed on the ground of ^ 
Insanity of the pnsoner, it should not be resumed at the i»oint at whicli It uas previously stopped but should be ^ 
commenced de noz’o, when the Court finds him capable of making his defence, Weir II, 332. ' 

469 . When the accused appears to be of sound mind at the time of inquiry or trial, and 
the Magistrate is satisfied from tlie evidence given before him that there is 
\\hen^a^s^ed^^ reason to bdiev e that the accused committed an act which, if he had been of 
l^ne. sound mmd, would have been an offence, and that be was at the time when 

the act was committed, b) reason of unsoundness of mind incapable of 
knowing the nature of the act or that it was wrong or contrar) to law, the Magistrate shall 
proceed with the case, and if the accused ought to be committed to the Court of Session or High 
Court, send him for tnal before the Court of Session or High Court, as the case ma} be. 


»or«iBsl ActXTIIlct Ittj... m 
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llotes-— i- Corntnlttisg Magistrate to taform Jail aathorlties to place accused OBder careful 
sflryeUlance —Whenever i Magistrate, acting under this section, shall send for trial before the Court of Session an 
accused person regarding whose sanity at the time of committing the offence he entertains any doubt, he shall 
at the same time inform the jail authorities of the supposed state of the accused, in order that he may be placed 
under careful surNetllance prior to his trial before the Court of Session — H C Cr Ctr,p 18 

2. A Magistrate rightly commits for trial at the Sessions, a pnsoner charged with murder, whom 
he find-> to be sane at tlie time of the preliminary investigation, although he ivis insane, when he committed 
the act 9 W. R 23 


Judgme 
tal on ^ 
lunacy 


'' 470. Whenever an> person is acquitted upon the ground that, at the time at which 
he 13 alleged to have committed an offence, he was, by reason of 
nt tinSouridness of mind, incapable of knowing the nature of the act alleged as 

constituting the offence, or that It was wrong or contrary to law, the finding 
shall state speafically whether he committed the act or not. 


Motes— 1. Acquittal on grosnd of lunacy.— “Nothing u an offence which is done by a person who, 
at the lime of doing it by reason of unsoundness of mmd is incapable of knowing the nature of the act or that 
he IS doing what is either wrong or contrary to law’ S 81, 1 PC. 


2 Fact of unioundnesa mast be distinctly proved. — The fact of unsoundness of mind is one which 
must be clearly md distinctly proved before any jury is justified in returning a verdict under a 84, I P C 
£ver) man is presumed to be sane and to possess a suffiaent degree of reason to be responsible for his crimes, 
until the contrary is proved, 20 W. R 70 esl3 B. L.R Appx.XX, Ratanlal 172 , 1 W.R- 19 ; 1901 A. W.M. I33;33 
U. 550 See also Ji v Oxford i St. Tr. (N.S.) 407 ; Ji v Stokes, 3 C. and K. 155. Finding of acquittal within 
the terms ot this section must be after a trial by a regularly constituted Court So where the Sessions Judge 
without choosing issessors proceeded himself to try this point, took evidence nnd delivered judgment, fiie 
proceedings were quashed and a re-trial ordered with assessors, 5 M.>W. P. H. Cr. 110. See Note 1 to s 461 

3 Procedure— discharge of accused.— When a Magistrate is ot opinion that tlie accused is of sound 
mind It the time of the trial but was insane when he committed the act, he should not be disdiaiged 
under s 2a3 9iicli a procedure is illegal and the Magistrate should have acted under this section and s. 471 
iSeir 11, 582 

i Confession of gaUt-Oplnlon (evidence) as to etate of accoied’s mind.— The accused killed his 
brother m Uw, there being apparently no enmity or quarrel between them His explanation vi as that he killed 
the deceased in order that he might die by the order of the public auihonhes and so go to heivea No med,cal 
evidence had been taken as to whether the accused was or had been of unsound mmd Held, that the 
explanation if accepted as indicating the thoughts of the accused at the time of doing the act, did not fall 
within the definition of unsoundness of mind soffiaem to excuse crime, inasmuch as it indicated a conscious 
ness that tlie act w as contrary to law Held also, that it was expedient to have the opinion (ev idence) of a 
medical w itnesv as to state of accused s mind (past and present). Weir II j 663 See also 9 S. L. R. 

17 Cr. L. J. 79 i 


,, , I ei ~ .1 ’udges to certain questions 

ptopounded ' ■ ■ ..a.andFIn.2W»6Ea< 

Rep. 16 » jg respecting alleged enmes committed by persons alfiicated with insane delusion 

m respeCT of one or more particular subjects or persons, as, for instance, where at the time of the commission of 
the alleged crime the accused knew he was acting contrary to law, but did the act complained of with a v»e«. 
under the intlueiice cil insane delusion, of redressing or revenging some supposed grievance or injury, or o‘ 
producing some supjvjsed public benefit 7 

What are the proper questions to be submitted to the jury when a person, alleged to be 
allhctul with ms.uic delusion respecting one or more parucularsubjects or persons, is charged with thecwm 
mission of i crime (murder for example), and insanity is set up as a defence ? 

" 3r 7— In what terms ought the question to be left to the jury, as to the prisoner’s state of mind at the 
lime when die net was committed ? 
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** If a person, under an insane detaston -is to the existing facts, commits an oflence in conse- 
quence thereof, Is he thereby excused ? 

•‘S^i—Can a medical min, conversant with the disease of insnnit>, who never saw the prisoner 
previous!) to the tnal, but who was present during the whole trial and examination of all the witnesses, be 
asked hvs opinion as to the state of the prisoner ammd at thetune of the commUsion ofthe alleged crime, or 
his opinion whether the prisoner was conscious, at the time of doing the act, that he wasaamg contrary to 
the law, or whether he was Ubounng under any and what delusion at the time ? ’ 

To these question^ the Judges (with the exception ot Maule, J , who gave on hi:> own account a more 
qualified answer) answered as follows — 

To th» li/ queiUon —“Assuming that j*our Ijordships' inquires are confined to those persons vrho 
labour under such partial delusions only, and are not in other respects insane, w e are of opinion, that, notwith- 
standing die part) did the act complained ot with a \iew, undertheinfluence of insane delusion of redressing 
or revenging some supposed griev ance or injury, or of pcoduang some public benefit, he is nevertheless punish 
able, according to the nature of the crime commuted, if be knew, at the time ot committing such crime, tbathe 
was acting contrarj to law, b) which expression we understand jour Lordships to mean, the law of the land.” 

To the2nd andifii questions — That die jury ought to be told m allcases diat every mams presumed 
to be sane, and to possess a suSaent degree of reason to be responsible tor his crimes, until the contrary be 
proved to their satisfaction , and that, to establish ^defence on the ground of insanity, it must be clearly proved 
diat, at the time of the committing of the act, the partyaccused was labuunng under such a defect of reason, 
from disease of the mind, as not to know the nature and quality oi the act he was doing or, if he did know it, 
that he did not know he was doing what was wrong The mode of putting the latter part ot the question to the 
jury on these occasions has generally been, whether the accused, at the time of doing the act, knew the 
difference between right and wrong, which mode, though rarely, if ever, leading to any mistake with the jur>, 
IS not, as we conceive, so accurate when put generally and in the absuact, as when put to the party s 
knowledge of right and wrong in respect to the very act with vvbich he is charged. It the question were 
to be put as to the knowledge of the accused, solely and exclusively with reference to the law of the land. 
It might tend to confound the jury, by taducing them to believe that an actual knowledge oi the law of the 
land was essential in order to lead to a convicuon, whereas the law is administered upon the principle that 
everyone must be taken conclusively to know it, without proof that be does know it If the accused was 
conscious that the act was one which he ought not to do, and if that act was at the same time contrary 
to the law of the land, be is punishably, and the usual course, therefore has been to leave the question to 
the jury, whether the party accused had a sufficient degree of reason lo know that he was doing an act that was 
wrong, and this course we think, is correct, accompanied with sudi observations and explanations as the 
arcumstance of each particular case may require ’ 

To the Alh question answer to this question must, of course, depend on the nature of jthe 

de\usiDn , but making the same assumption as we did ^ore that be labours under such partial delusion only, 
and Is not in other respects insane, we think he must be considered in the same situation as to responsibility as 
if the facts wllh respect to which the delusion exists were real For example, if, under the influence of his 
delusion he supposes another man to be in the act of attempting to take away his life and he kills that man, as 
he supposes, in self-defence, he would be exempt from punishment. If his delusion was that the deceased had 
inflicted a senous injury to his character and fortune, and he killed him in revenge for such supposed injury, he 
would be liable to punishment’ 

And to the last question — “ We think the medical mab, under the arcutnstances supposed, cannot in 
stnetness be asked his opinion in the terms above stated, because each of those questions involves the 
determination of the truth of the facts deposed to wbidi it is for the jury to decide , and the questions are not 
mere questions upon a matter of science, in whicbcase such evidence is admissible. But where the facts are 
admitted and not disputed, and the question becomes substantially one of science only, it may be convenient 
to allow the question to be put m that general torni, though the same cannot be insisted on asamatterofnght.’’ 
For deaded cases in India on the subject, sre 1 W. R. 1*,T W. R.64,T W. R- «,a Til. R. Cr.(L®l.)19i 23C.«04i 
10 B 613, 13 M. 4S9 ; 33 a 817 i li B. 56i; 10 C. W. M. 72S: 34 C. 696 j 8 P. B. 1839 ; 42 B. R. 18S7 ; 10 P, W. R. 1909 
^64 P.L.B. 1909, the opinion of lay persons on the quesUon ot sanity is not of much value, 13 O.C.S21=li 
Cr. L. J. 8L 
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5. KeeommcBdAtlMX to Local CoTernment to commote ■enteoce.-^Where the accused was i)ot so 
jnsane as to gam the benefit of s. 84, 1 P C , bm the Judge was of opinion that the accused was at the time of 
the commission of the cnme suflenng from mental derangement, the record was fonvarded to the Local 
GO\emment with a recommendation that the Case may be dealt with under s 401,23 C. 609 ; 10 B. 512 ; ig p, 
W, R. 1009 »= 11 Cr. L J. 105. In 1914 U. B. R. Ill 23e=l5 Cr. L. J. 95 a mental derangement which fell short 
of unsoundness of mind described in s 84, 1 P C , was held to be a good ground for passing the lesser sentence 
As to the Court s power to order detention of lunatic ilnbl orders from Gov ernment were received after acquittal 
in the trial, see 20 Bora. L B. 629. 


471 . ( 1 ) Whenever ^ the finding states tliat the accused person committed th^ act 
alleged, the Magistrate or Court before whom or whicli the trial has been 
such*^^ und'to'be ke*^” shall, if such act would, but for the incapacity found, have constituted 

in M^ustody ^ offence, order such person to be detained f safe custody m such place and 

manner as the Magistrate or Court thinks fit, J “ and shall report tlie action 
taken to the Local Government § 

[| provided that no order for the detention of the accused lo a lunatic asylum shall be made 
otherwise than in accordance with such rules as the Local Government may have made under the 
Indian Lunacy Act, 1912 

4= * # 4: 


Power of Local 
Government to relieve 
Inspector General ot 
certain functions. 


** (2) The Local Government may empower the officer m charge of the 
jail in which a person is confined under the provisions of section 466 or 
this section, to disdiarge all or any of the functions of the Inspector General 
of Prisons under ft section 473 or secuon 474 


Hote.*-Original subsecs (2] and (3)of s 47t were repealed by the Indian Lunacy Act, IV of 19I& 

Hote 1 —Scope of the lectteo.— Under the old section it was held that s, 471 of the Code does not 
Compel the Court to send the accused to a lunatic asylum. All that is necessary it to see that such safeguards 
are taken as would keep the accused from nuscluef, 42 JI. L. 4. 72. See also 43 B. 184 


in 43 B 134 it was held that the Court can order under s 471 that the accused be detained in 
custody in jail until the further orders of Government and that the case be reported for further orders of Govern 
ment In 25 Bom. L. R. 286, 43 B.t34 was dissented from and it was held that under s. 47r the Court, «n a 
case where it finds that an offence has been committed by a lunatic, must confine Itself to making an order u,3t 
he should be kept in safe custody It is then for the Government to decide under their own powers the future 
fate of the person concerned and it was no duty of the Court to report the case for further orders of the Local 
Government as the last 12 words “andshall report thecase forthe orders ofthe Local Goveniment ’ werere- 
pealed by Act X of 1914 Under the new amendment the words “ and shall report the ucfro/i taken to the Local 
Government” are newly added Previously the words, ' andsliallreporttte cate for orders of the Local Govtjrn 
hient “ which occurred at the end of sub^sec (1) were held not to authorize the Court to send the accused to a 
lunatic asylum or jail, but the Court had to sutmit a report ol the case to the Local Government Now under 
the new amendment a Court is competent to direct the detention of the accused in an asylum or jaiL Afrer 
making such order, under the new amendment, the Court is required to submit a report to the Local Govern 
ment ol the action taken under s 471, so under the new amendment the Court can take action umkr 
s 471 without reporting the ease for the orders ol the Local Government. 

2. High Coart will not Interfere with verdict of jury,— Where the question for deasion is one on which 
ali unprofessional opinion is likely to be equally good, the High Court expressed Its unwillingness to interfere 
with the unanimous finding of a jury of educated men, come to on evidence before them, without the very 
clearest proof that they were mistakea It is the duty of the Judge and not of the High Court to report the cise 
for the orders of Government. 19 W. R. 43. , 

* 'Th* vord. In InvCrtMl eoi&mw ».re ■ub.iiiainl (or lb* Vronl* (oeb iudernpst hr Act ZVIll of 1123 
t'tb.word d.uiffpd *>»• »ub.lilDif<J /cr ’'ord krpt br^Hd 

1 ward. In lo»eft«.d cointa»i w»r» loa.rt^ bv 1UJ _ 

1 Xh. word, .od .hall rrport lb. cm (or th* ordoracftlio I^cal Oo*woir*nl wore rep«.l«l by Art Z of IH* 
ii ~B|. ptwaU.. wu low'ft.d by >«>d 

T. 9l •ub-Mtlon. 0) .ns (» W..,. r,o>«l«d by Act IV ot ItlZ 
.! »«l eobww (t, ».suinb.rrd (i) by »* 4 

ttTh«wr.H..4ariT« wwtlonOx w.r. rriwobd by Art X of t*l* 
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S. 8e:Uoa thaald be epplled to eseated perioae vho Uboar aader defects which n&ke their trial 
impeulble.— InST P. R. 18S9 it was held that in accordince with Enshsh practice when the accused persons 
are not insane but labour under defects which render their triil impossible they should be ireated as insane 
persons and confined duiing the King s pleasure This was totiowed in 13 P. R. 1911 11 Cr. L. J. 613. Sff 

also 37 C. 368. In A* \ PnUhard 7 C. and P. 303, where a prisoner "UTanged on an indictment for felony, 
appeared to lie de-if, dumb and also oi non sane mind AtbEKSOs, R, put three distinct issues to the jury, 
directing the jur) to be sworn separately on eadi (1) Whether the prisoner was mute of malice or by the mSi 
tationoi Cod, ( 2 ) Whetlierhe was nhle to plead, (3) Whether lie was sane or not, and on tlie last issue they 
were directed to inquire whether the pnsoncr was of suITicient intellect to comprehend the course of the pro- 
ceedings of the trial, so as to make a proi>er defence to challenge a juror to whom he might object, and to 
understand the details of the eiidence and he directed the jury that if there was no certain mode of communicat- 
ing to the pnsoner the details of the ei idence so that he could clearly understand them and be able properly to 
make his defence to the charge against him, the jury ought to lind that he was not of sane mind. See also .A* 
V Dyson, 7 C. and P. 303 \ \ It hxijield 3 C. and K. 131 The directions in j? v Pnlchard w ere approved 
oixn R V Berry,iti B.D 417 and K* B. 81. In the last case the accused was totally 

deaf and unable to reader write. On being called on to plead he stood mute The jury found that he ivas mute 
by \’isitation of God and being again sworn found that he was not capable of conducting his defence It 
was held that this finding amounted to a finding that the accused was insane within the meaning of s. 2 of the 
Crtmmal jMnatus Act, 1800 Arehbotd, pp 191—194 


472 . * » * * 

Note 1.— Section 472 was repealed by the Indian Lunacy Act IV of 1912, s. lOI and Sch. II Provision 
IS now made for inspection of lunatics by ss 28—30 of the said Act 
r 

473 . I( such person is * “ detained ’’ under the provisions of section 466, and t “ »n the 

. . case of a person detained m a lail, the Inspector General of Prisons or, m the 

Procedure where ,• . . V f t. t, . 

lunatic pnsoner is re- case of a person detained m a lunatic asylum the visitors oi such asylum 

*”*1**^ or any two of them’ shall certify that m his or their opinion such 

ma ing is e ence person is capable of making his defence, he shall be taken before the Magis- 
trate or Court, as the case case may b* at such time as the Magistrate or Court appoints, and 
the Magistrate or Court shall deal with such person under the provisions of section 468, and 
the certificate of such Inspector General or visitors as aforesaid shall be receivable as evidence 

474 . (1) If such person X is ‘ detained ’ under the provisions of section 466 or section 

^ 47land.such,laspectQr-GeneralQCvwtorsshiUc«ti{y that.ttvhisortUewyadg 

luM^TOnfined under be § " released ’ without danger of his doing injury to himself or 

s 466 or s. 471 IS de- to any other person the Local Government may thereupon order him to be 
diwilrged * ° ” or to be detained in custody or to be transferred to a public 

lunatic asylum if he has not been already sent to such an asylum , and, in 
case It orders him to be transferred to an asylum, may appoint a commission consisting of 3 
judiaal and two medical officers 

(2) Such commission shall make formal inquiry into the state of mind of such person, 
taking such evidence as is necessary, and shall report to the Local Government, which may order 
his ]] ' release ” or detention as it thinks fit. 

* ThU word lubt tut^ for lb. word ‘'oosSood br Act XTIlIof Itll 

t ThMo word! w«ro tub*titat»d for the word* cucit Inepectar-Oeaenl or rtaltor* br 

t ThU Wori wutobel luted lor thewotd ’eoofiBel Vr ArtXTitrofmV 

I —** Tb e word wu eubet tuted for the word diecbsT^ed hfiHd 
I — Thu word wee eubetltuted for the word ^ d echArve by 
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475« (1) Whenever any relahve or Inend of any person detained under the provi 
DeU\ety oi lunatic of section 465 or section 471 desires that he shall be delivered to his 

to care oi relative or care and custody, the Local Government may, upon the apphcaUon of such 
relative or friend and on his giving secunty to the satisfaction of such Local 
Government that the person delivered shall — 

(c) be properly taken care of and prevented from doing injury to himself or to any other 
person, and 

(_6) be produced for the inspection of such officer, and at such times and places, as the 
Local Government may direct, and 

(c) inthecase of a person detained under section 46$, be produced when required before 
such Magistrate or Court, order such person to be delivered to such relative or mend 

(2) 11 the person so ddivered is accused of any offence the tnal of which has been post 
poned by reason of his being of unsound mmd and incapable of making his defence, and the 
inspecting officer referred to in subjection (1), clause (6), certiSe* at any time to the Magistrate or 
Court that such person is capable of making his defence, such Magistrate or Court shall call upon 
the relauve or fnend to whom such accused was delivered to produce him before the Magistrate or 
Court , and, upon such production the Magistrate or Court shall proceed m accordance with the 
provisions of section 468, and the certificate of the inspecting officer shall be receivable as evidence.’ 


CHAPTER XXXV. ' 

Proceedings in case of certain Offences affecting the AD^UNI5TRATIO^^ of Justice 
t’ 476. CO When any Cml, Revenue or Cnminal Court «. whether on application 
made to it in this behalf or otherwise, of opinion that it is expedient m the 
Procedure in cases ‘uterests of justice that an inquiry should be made into any offence referred 
mentioned in s les to in ssction I9a, subjection (1), clause {i) or clause (e), which appears to 
have been committed m or in relation to a proceeding in that Court, such 
Court may, after such preliminary inquiry, if any, as it thinks necessary record a finding to that 
effect and make a complaint thereof in writing signed by the presiding officer of the Court, and 
shall forward the same to a Magistrate of the first class hav ing jurisdiction, and may take suffiaent 
secunty for the appearance of the accused before sudi Magistrate or if the alleged offence is non 
bailable may, if it thinks necessary so to do, send the accused in custody to such Magistrate and 
may bind over any person to appear and give evidence before such Magistrate ” 

For the purposes of this sub*section a Chief Presidency Magistrate shall be deemed to be a 
Magistrate of the first class 

(2) Such Magistrate shall thereupon proceed according to law and as if upon compla'i'* 
made under section 200 

(3) Where it is brought to the notice of such Magistrate, or of any other Magistrate to 
whom the case may have been transferred, that an appeal 15 pending against the decision arrived 
at m a judicial proceeding out of which the matter has arisen, he may, if he thinks fit, at any stage 
adjourn the hearing of the case until such ajppeal ts deaded 

Kotc.—Referring to the amendment of this section, the Select Committee say— 

“The changes that we have made in the proposed s. 476 are not of great importance’ We have 
pro%lded that a Court can act on applicauon made to it or mo/u and alter such preliminafy inquiry> if any 

as it thinks necessary For the words "committed before it or brought under fls notice in the 
* {Urtlon «W»M.ub*>ltul«l by Act XVIIloI i*» 

T P.«lc.n. «»« •’•(A)knd 4 }»(b) «.,..ut>.ll{uu<i turMCtlM4>« 


ibyACtXVIll ofinl 
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judinal proceeding" >\-ehave substituted the phraseotogy teed !n the proposed new s. 195 We hive substituted 
“ may make a complaint ” for " shall make a complaint ’ and in view of the cnlicism of the words •• nearest first 
class Magistrate" ue ha%-e provided that a complaint should be sent to a firsKlass Magistrate having 
jurisdiction for the words *' if he thinks expedient in the interests of justice, which we think might hamper a 
Magistrate In the exercise of his jxjwers of adjournment, we have subsiitued ‘ if he thinks fit’ In order to 
gi\e effect to the decision ttrrned at in our consideration of cL 114 that proceedings under s. 476, etc, should 
be subject to revision, we have introduced words whidi will make it necessary for the Court to record an order 

The whole section has been redralted by the recent amendment And the changes made by the 
amendment are given in the Select Committee Report quoted above. 

Under the new amendment, under s. 476 the Court can act on application made to it or sua tnolu 
and may make a complaint to a first-class Magistrate having jurisdictioa Under the old Uw it was not necessary 
to make a formal complaint and the Court could send the case for inquiry or trial to the nearest first class 
Magistrate. But under the new amendment it is necessary that such first class Magistrate should have juris- 
diction to try the case. 

Instead of " and committed before tt or brought under its notice in the course of a judicial proceeding’ 
the amending Act has substituted the words * whidi appears to have been committed m or in relation to a 
proceeding m that Court" The probable effect of this amendment is to widen in some respects and in other 
respects to restnet the scope of the section 

Sub«ec(3)added by the amending Aa gives power to a Magistrate to adjourn the hearing of a 
case until the decision of an appeal preferred over the proceeding out of which the matter arose 

ANALYSIS OF NOTES. 

I Scope of sectioa Notes I —5 

II. Courts empowered to act under this sectioa Notes 6—12. 

III Limit of time for taking actioru Note 19 

IV In respect of what offences aaion may be takea Notes 26—24 

V Points to be considered before taking action. Notes 25—35 

VI Necessity for preliminary inquiry Notes 96— 40 

VII Practice and Procedure of Court sending case Notes 41— 51 

VIII Junsdiaion and Powers of Court to whom case IS sent Notes 52— 57 

I\. Revisions of Orders under this section Notes 58—61 

X Stay of Proceedings. Notes 65— 68 

XI Appeal Note 69 

1 -SCOPE OF SECTION 

Notea.— 1 The changes Introdoeed by the amendment— The changes effected by the amendment are 
noted above, s. 476 had to be re<ast in view of the changes introduced in s. 195 under the amending Act 
(XVlIl of 1923) Under s 195 as amended the necessity of a sanction for the cognizance of certain offences 
mentioned in that section is dispensed with. Now s. IBS lays down the conditions necessary for the cognizance 
of certain offences by a Court. Under the old a. 19$ a sanction or a complaint could be preferred by a Court 
of Uw But now under that section as amended do sanction can be giveiL In short s. 19» now deals with 
the limitations that exist to the cognizance of offences by a Court. 

Analysing s. 195 therefore it will be seen that under d (a) of sut^sec (I) a complaint m writing 
of the public servant concerned or of some other public servant to whom he is subordinate, is now necessary 
for the cognizance of offences under ss. 172 to 188 , 1 P C. Ttre complaint referred to in cl (a) is an ordinary 
complaint against an accused person, filed by the public officer concerned. The only difference being that 
there is no necessity of examining a public servant a^ complainant as provided m s. 200 , sut>cL (aa) 

Clause (5) of s. 195 provides that offences under ss. 193 to 196, 199, 200, 205 to 211 and 223, I P C, can 
only be taken coguirance of on the complaint m writing of a Court concerned, under arcumstances mentioned 
in cl (d) 

Clause (r) of s. 195 provides that in thecaseofss- 463, 471, 475, 476,1 P.C, cognizant* can only betaken 
on the complaint in writing of the Court concerned pnder areumstances mentioned in cL M 
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1 Asfara>» the complaints by publ)cserviittsiindercl(o) are concerned, there js no section in the Codt 

j requiring any special procedure with regard to such complaints Tlie public servants concerned in the prosecu 
> tion of offences mentioned in cl.(«)are reasonably expected to file a direct complaint against an accused person 
‘ (See Report of the Select Committee quoted at p. 440 tinder s IBS ) 

But with regard to offences mentioned m els (J) and (r) a special procedure is laid down under 
s 470 Under that section a Court can only proceed by maUng a complaint with regard to an offence which 
appears to have been committed in or in relation to a proceeding m that Court It should be remarked that 
s 476 IS the only section that authonscs a Court to proceed against delinquents under els (A) and Cc) of s. 193 
It is already stated that now there can neither be a complaint nor a sanction under s 19S See 26 Bom L B. 289. 

A sanction to prosecute granted after September 1st, 1923, when the Criminal Procedure Code of 189S 
was amended by ActXVllI of 1923, is illegal, (51 C 632 /allowed) 2^ Bom. L R. 1233. 

2. Under the old Code there was a conflict of decision as to the working of ss 19S and 476 In some 
cases (eg 32 B. 184 , 40 M. 100 } 42 M. 340 (F.B.) it was held that ss 195 and 476 must be read together and 
were supplementary and not independent of eadi other These cases held that s 476 must be read along widi 
s. 193 and the qualifications mentioned m s. 195 are to be treated as incorporated m the provisions 0! s. 476 
and it w as further held that an offence under s. 467, 1 P C , committed by a person not a party to the proceeding 
does not come within the purview of s 467 and therefore the Court is not competent to direct prosecution of 
such a person (40 H 100) But m 32 M. 49, SankaRam Nair, } . held that s 476 is a self-contained section and 
the power of the Court to direct a prosecution under s. 476 is not restricted by the circumstances mentioned m 
s. 19S Therefore U was held that under s 476 a Court can direct the prosecution of a pereon for an offenc* 
under s. 467,1 P C., though he was not a party to the proceeding m that Court (32 M. 49) 40 Jk.2lt 19 B. S^lf 
11 Bon L R.9eSl34C.93l), 40 A.24 

Now under the present amendment of both the sections, It seems that the Legislature intends that 
both S8 195 and 476 must be read togethet and that els (i) and (c) of s 195 must be treated a* 
incorporated in & 476 and therefore s. 476 can only apply to those offences meodoned fn & 195 if they 6re 
committed by the person or in the arcumsiances mentioned therein, and therefore the Court ts not ffimpetMt 
to pass an order under s 476 directing the prosecution of a person who 19 not a party to the proceeding 
“in offence under a. 467, 1 p C Under the present amendments 195 jajs down the necessity of a complaint by 
specified persons for the cognizance of offences and s 476 lays down the procedure that is to be followed m 
cases of offences mentioned fn els. (b) and (c) of s 195 Therefore it is clear that s. 476 deals ivith the 
procedure required to be followed under s J93. The rases holding contrary views on the interpretation oi 
ss 195 and 476 are however noted below 

3. Relation between 8S. 193 and 476— 

(i) Iss 476 suppUtnenlary to i 195?— Under cl5.(4)and (f)of a. 195 it is open not only to the Court 
trying the case, but also to the Court to wJwcbsticb Court is subordinate either to grant a sanction or hpre/ff 
a compiaxnl for the prosecution of the offender, although the supenor Court may have had nothing to do with 
the tnal of the case itself, How that complaint may be preferred is not stated m that section, but stated m 
a. 476(1), because cL (2) o( this section says that the proceedings adopted by a Court under cL(») shall be treated 
as being In the nature ol a complaint 82 B t84 •• The confession that so often arises on this subject would 
disappear i( Magistrates would regard the first three subsections of s. 195, the last four sub-seciions ofs. 
and the two subsections of s. 476 as the three subdivisions of one section, the first laying doivfl the tvio mam 
subjects to be dealt with, sanaions awl tomplamis, the second dealing with sanctions and the third wi»‘ 
complaints,” 9 N. L. tL 194 bs 19 Cr.L J. 32. But the Madras High Court has dissented from this view, 32 K.*» 
l?.Bd where White, C]^ expresses the opinion (at p 54k that s 476 is a seU-couiained section. Sub-sec. (U 
gives the Court power to put the law in motion and subsea (2) proMdes for the procedure to be followed when 
the law Jns been put in motion. San k.aran Nair, J , (at pp 53‘55) is also of opinion that an order under s. <» 
is rot « complaint under s 19s, but It is ilso open to a Caort Insteid of following the procedure prescribed by 
a. 476 to prevent a compivuit like any other urdinary person before a Magistrate But Miller, J , -ipprovcs 0 
32 B. 194 and dissents tfom the Mcw of the ro ijonty AealsoT A.8715 21 M. 124; 9 Bom L.R ll60«i6Cf t 4 
^ and ttc Yfelr 11, 896, where it was 4e/ithat a Court is not precluded by this section from sanctioning t * 
f nstftuiion of a complaint by an officer of the Court or otherwise, instcAd of ihelf sending down the accused W* 
Nlaglstraie of the first class. 
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(u) “ Offente referred to in J 193 see/ioiii mts/ie read tO£‘etAer— These words do not mean 

merely the offences co\cred b) the sections ol the I P C mentioned in s 195, but they mem the offences 
co\"er^ by those sections and committed under the qualifying circumstances mentioned in s. 195 , a number of 
decisions is in fasour of the view that the quatificition mentioned ms 193 (3) is to be treated as incorporated in 
the latter proMsion , 7 C. L J. 373 b 12 C. W. N. 573 sT Cr, L. J,3I9; 9 C. W. N. 10S),but upon the question of 

thb effect of cl (c) ofs. 19S u]>on s 476 , judicial opinion is iluided(sa*<f IS B. 931; 23 C. 1004; 14 Bom. L. R. 068 = 
ISCr. Ii.J.843; con/ra 19 U.324). 37 C. 2S0. In 18 U. L.T. 433 = 16 Cr. L J.797, it was Ae/d following 19 H. 
224, that s. 476 applies only to those offences mentioned In s 193 if they are committed by the person or m the 
arcumstanccs mentioned therein and tlicrefore a Court is not competent to pass an order under s 476 
directing the prosecution of a person not a parly to the proceeding for an offence under s. 467, 1 P. C. See 
36 U.L.J.4I3 (F.6.J The uider Mei\ Ae/d in 22 C. 1004; IS B. 931; 14 Bom. L. R. 968 = 13 Cr.l..J.843 
and the dictum of S^nkaran Nair, J , in 32 U 49 — 97, that s. 476 must be construed as being entirely self 
contained and that the offences mentioned m s. I9S must be referred to without any of the restnctipos 
of qualifications that are to be found there as to the arcumstanccs m which the offence is committed, was not 
adopted. See also 12 P. R. 1909. 3irc21 Cr. L. J.96. 

4. Difference between complaint nnder 1 . 199 and order under t. 476.— Wliere offences against public 
justice are committed , it will be Mell, if Courts axailedthemscKcs more fully of the provisions of this section, 
instead of leaving the prosecution to pnvale parties who often use the sanction granted to them for the graufica* 
lion o! private ends, 29 B. 785, In Weir II, 589, the proceedings of a Sessions Court according sanaion under 
s. 193, ol Its own motion, without notice to the parties concerned and the forwarding of these proceedings to a 
District Magistrate, instead of to the nearest Magistrate of tlie first class were not viewed as talen under this 
section and were set aside as illegal 

(0 S 195 u not confined to judicial proceedings while s 476 is so restricted 

(ii) A complaint may be made under s 19S when the matter requires investigation, but an order 
under s. 476 can be passed only when a pnma facte case is made out 

(ill) The complaint under s 193 must be made before a Magistrate having jurisdiction under the 
ordinary provisions of the Code while s 476 confers an exclusive jurisdiction on the ' nearest’ ftrst*dass Magis* 
tratewhomaynot have any power to try if a complaint were Laid l^fore him under s. 195 Notes 62 and 53. 

(ivj The £Iagistrate to whom a case is sent under s. 476 has to dispose of the case alter ' inquiry ’ or 
‘ tnal ’ as the case may be, but not upon the result ol any iiuestigalion by a Police-officer, eta, as a Magistrate 
taking cognizance of a complaint under & 19a is entitled to do under s 203 

(v) A first'dass Magistrate cannot order an investigation into a case sent to him under s. 476 as there 

15 DO examination of the complainant 

(vil The High Court has power to revise the orders passed under s. 476 at least by Civil or Criminal 
Courts, but It has no power to reject or to direct the Magistrate to reject a complaint preferred under s. 195 — Per 
Sankaran Nair, J , in 32 U. 49 at pp. 97*S8. 

(vii) An order granting sanction is subject to an appeal under s 195, while there is no appeal against 
an order under s 476, S4 C. 991 (F.B.) 

(mu) a sanction or a complaint under s 195 may be given or made at any time, but an order under 
s. 476 must be made promptly, 34 C. 691 ; 32 M. 49 

9. Under the old section a Presldeney MagUtrato conld not fall within the deflnlllon of a Magistrate 
of the first class as nsed in this section.— But now under the present amendment by the addition of the 
last paragraph to sub-sec (1). The Chief Presidency Magistrate is regarded as a Magistrate of the first class 
for purposes of this sectioa So rulings in 9 Bom. L.R. 1160=6 Cr. L. J. 376 and 32 M.49 at p. 97, have become 
obsolete. 

9-&.— As to the relation between this section and s. 19o, see 17 Cr. L. J. 470, 473; 1 Fat L. J. 298 » 

16 Cr. U3.79T. 

5>B Whether ss. 476 and 476*1 apply to a forged document prodnced In Conrt, the person forging 
the deenment neither being a party to the proceeding nor prodnclng the doesment in Court— A person who 
possibly forged the document which was produced in Court cannot be proceeded against under a 476-A of the 
Code if there be no grounds for supposing that he dtdsofm’the purpose of using it in Court and there Is nothing 
to show that It w as he who used the document in Court, 28 C. W. JI. 880. 
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11.— COURTS EMPOWERED TO ACT UNDER THIS SECTION. 

6. ^h&t h a Court?— Notes ll to 16 tos <135 The word ‘ Court ’ m this section evidently means a 
Judge or body of Judges to whom the public administration of justice as regards any particular subject or 
subjects has been delegated by the Goiemment. The test for deciding whether a particular officer is a Court 
does not depend upon whether he is empowered to lahe CMdenw, eg, an arbitrator or commissioner appointed 
to take evidence does not constitute a Court There may be Courts like Appellate Courts who are not 
empowered to take evidence but decide upon evidence taken by others There need not be two patties arrayed 
as opponents. The test is whether there was a/taj before the officer See J? v KhodAoKif, (1906) 2 K-B. SOI 
He must have been given jurisdiction by the constituted authorities to deal out justice in any particular defined 
class of cases, 36 M,72 approving 2i M. 121 where U was peld that a Tahsildar acting under Ineome-tax 

of 1869 was a Court as he was a tribunal empowered to deal with a particular matter and authorized to receive 
evidence bearing on that matter in order to enable him to arrive at a determination. See also 37 B. 365 where 
17 C. 672 IS followed, and Royal Aqiianum v Parkxnson, (1893) 1 Q. B. 431. 

A Court to which bu application purporting to be under s. 83, Transfer of Property Act, is made is entitled 
under s 476 of the Code to make a complaint with respect to documents filed with the application, 4 P. 24 

6«&. The Court which tried a ease and not the Court In which the complaint was merely filed, Is 
empowered under a. 476 to Complain —Where on a complaint having been transferred to another Court and 
dismissed under s 203, the Magistrate before whom the complaint was filed took action under s 476 for s 2U, 

I P C, and transferred the same for action to another Magistrate Held, that the Court before which the 
complaint was filed had no jurisdiction to proceed under s. 476 li a complaint under s 476 is to be made, d 
should be made by the Court which tried the case and not by the Court before which the complaint was merely 
filed 30 c. W. H. 504. 

7. Section not applicable to tillage Magtstratei in Madras.— Village Magistrates in the Madras 

Presidency are not bound in the circumstances mentioned in this section to follow the procedure laid down 
herein A complaint of any oSence refenedto in s. |95, when made by a Village is, therefore, sufficient 

to gi\e jurisdiction to the Magistrate complained to, to inquire into the ofience -~M JJ C Pro , ethjuly, 1885 

8 Vlhat are not Courts wUhlu the meaning of this section— 

(i) Registrar under the Land Regtslratton Act Jll of Mil —Having regard to the provisions of s 483 
a Registrar under the Land Registration .<4^/111 o{ 1877 is not a Court. Civil, Criminal or Revenue, within the 
meaning of this section , therefore if in an inquiry under s 74 ol the said Act, false evidence is given before him, 
he cannot send the offender to a Magistrate under this section, 2 C. W. W. 244 See Note 28 to s. 195 

(«) Registration Oficer under the Registration 5«14Bpin.L.B.9T0 = 13Cr, L.J.845; 16 Boo. 
Ii. R. 946 »= 2 Bom. Cr. Cs. 264 = 16 Cr. b. J. 106 In 1 Bom L. R. 686, the accused on the sanction of the District 
Registrar w ere prosecuted for giving false evidence and convicted and sentenced, but the High Court reversed 
the conMction and sentence on the ground that the statements being outside the question before the Registrari 
Viz , the execution of the documents, the District Registrar was not “ acting in execution of that act” In 10 C. S’* 

H.222i=2C.Ii J.6l9*=3Cr.L 3 112 it was //rW that a District Registrar is not a Court empowered to act under 

this section while holding a departmental inquiry into certain alleged irregularities against a Sub Registrar 
Where a District Registrar on receipt of a complaint against a Sub-Registrar held a departmental inquiry, found 
the complaint to be fiUe and made a report to himsell as Distnct Magistrate and in this latter capaoty 
sanctioned prosecution of the complainant under sa 182 and 2II, I P C. , held, whether he purported to act under 
a.l9Sor5 476 the order was bad He could not take action under s 476 as the alleged offence or offences 
could not be said to have been committed before him or brought to his notice as a Court in the course o 
a Judiaa) proceeding, 11 C. L J. 111^ ii Cr. h. J. 212 

Where the Disuict Registrar who was also the District Magistrate found a certain document to ^ 
a forgery and ordered the prosecution of the party for an offence under s. 471, 1 P C, he/d that althoiigh the 
District Regtstr^r was not a Civil Criminal or Revenue Court within the meaning ofs. 476 of the Code, * 
could, as District Magistrate take cognizance of the offence under s. 190(i)(c), and that the presentation of * 
document before the Sub-Registnr was a sufficienluser of the document 2P. 439. i 

(in) Collector holding inquiry for determining who shall pay stamp duty, not a Court— 

795. a document wat presented for registration to a Sub-Registrar who impounded and sent it to the Collect^ 
The alleged executant, when called upon to pay the penalty, denied execution and the Collector ordef*" 
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a Dcput> Collector to hold an inqulr)’ On the report of the Deputy Collector that the document was a forgery, 
the Collector acting under this section, directed the prosecution of the personwho presented the document for 
registratioa Held, that neither the Collector nor the Deputy Collector acted as a Court in making the inquiry 
for determining who should be ctlled upon to pay the stamp duty and penalty 

(It-) Co!Uct'<r heUtng inquiry under s AQo/the Land Revenue Act {U P IIIoJ 1901).— A Collector 
holding an inquiry under s. t6 of the Land Ret enue A<l{U P ///o/l901)acts merely as a Revenue Officer and 
not as a Court, 13 0. C. 163 = 11 Cr. L. J. fili. 

(r) Collector under the Land Aequtstiitm Act~A Deputy Collector acting under the Land Acquisition 
Act IS not a judicial officer, nor can he be properly regarded ns a Revenue Court within the terms of this 
section. He has no authority given tohim to administer an oath or require verification of claims. Therefore 
he cannot take cognizance of any offence committed in the course of proceedings before him and send the 
offenders to a ^laglstrate under this section, 27 C. i2Q /oJtoued in 7 C. W. N. 249. See 6 A. 103 

(t'l) Officer holding departmental (ft executive tnqutrynota Court— See See H k.h.3 654. 
(tit) Election Counnisstoners are not a Court anthm the meaning o/s. 476, 47 A. 934 ss 23 A. L J. 84S; 
46 A 611; 23A.L.J. 335. 

9, What Coarts held competent to act ander this section— 

{ 1 ) Ineome-tax Colleetor xs a In S6 U.72 it was Air/i/thatan Income-tax Collector holding 

an inquiry under the Income tax Act is a Revenue Court. In 8 Bora. L. R. 477 a 4 Cr. L. J. 31, it was held 
that an Income-tax Collector is not a Court within the meaning of this section and not being a Court, the 
High Court was not competent to revise anorder made by him purporting to be under this sectiea But 
In 33 B 642 (F.B ) it was held that an Income-tax Collector was a Revenue Court w ithm the meaning of 
ds.(&)and(c)oi s. 19S in 44 P. R. 1903 ■> 167 P. L.R. IdOSasSCr li. 5. 123, it was Ar/i that a CoUector hearing 
objections to the assessment under the Income'lax Act 11 of 1886, is a Revenue Court and his proceedings 
are judicial proceedings so that an order made him under this section, when he found a3al»e declaration 
had been made to him within the meaning of s. 25 of the Ineome tax Act is perfectly valid and though the 
High Court cannot revise such an order of the Collector, the Board of Revenue can also 4 A. b. J* 
701 » 1907 A. W. N. 277 -s 6 Cr. L. J. 3S0 ; 3 8. L. R. 66—10 Cr. B. J. 395 and Note 13 under s 435 A Collector 
deeding an objection to the assessment of locome-ux may possibly be regarded as a Revenue Court (44 P. R* 
1905 — 3 Cr. L. J. 128} and an order arising out of the assessment proceedings if passed under s 476 may be 
open to revision by the High Court but if the order for prosecution was passed not by the officer hearing 
the objection but on his report by the Collector under s 36 of Mr Income-tax Act such an order caiinot be 
revised by the High Court (3 8. L. R. 66 — 10 (h* Ii J. 395, IS Cr. L J 2 (Oadh) An Income-tax Officer 
adjudicating upon a petition for reduction of income-tax or hearing an appeal under the Income tax Act is a 
Court. 

(»») Officers under the Bengal Penancy Act VIII ^1683 — A Collector who is called on under the 
Bengal Tenancy Act to appraise crops, is a Court, 17 C. 872. Under Rule 40 of Bengal Act VIII of 188S the 
Assistant Settlement Officer has all powers exercisable by a Civnl Court in the trial of suits and receiving 
evidence on oath is within such power, 37 C.S2. A Sub-Divisional Officer to whom an inquiry under s. 53, cL (3) 
of the Tenancy Act is transferred is competent to record a proceeding under this section, 40 C 465 , 43 C. 1086 

(««») Pfamlatdads Court under Bombay Act II of 1906 — A Mamlatdar s Court is competent to pass 
anorder under s 476, 15 Bom L R. S3 — 14 Cr.L J. 80 where 5 B 137; 4 Bom. L. R. 970; 9 Bom L. B S96 — 6 Cr. 
L. J. 225 and 14 Bom. b R. 947 are referred to See Note 36 («») at p 501 

l (le) Magistrate holding an inquiry underthe Legal Practitioners Wr/, 1879 — A Magistrate holding 

an inquiry under s. 23 of the Legal Practitioners Act, 1S79, is a Court, 9 A. L. J. 156 « 13 Cr L J l90. See 
Note 16 (»i)(a)tos. 435 

(u) Tahsildar holding inquiry under Madras Act III of 1869 —A Tahsildar when holding an inquiry 
as to whether a transfer of names in the land register should be made or not, is a Revenue Court and, as such, 
competent to act under this seaion,24 U. 131. See Notes 36 at(i), p. SOI 

(w) Competency of first Court xohuh ioj partly heard the ease, to act under the seeiton after 
the case is subsequently transferred to another CiwA-The arcumstance that a case has passed out of 
hapds pf a Court, for instance, by an order of transfer, after rt has been partly beard dees cot dcpnve 
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Court Q{ us Jurisdiction to take proceedings against a wttnesa imder s 476 o! the Code, not is that Jurisdiction 
taken away by the circumstance that the second Court may have formed a different opinion as to the veracity of 
the nitness, 44 A. 643. 

10 Competency of successor to take action under this section.— All the High Courts except Punjab 
are wnv agreed that the power being nested In n Court, the successor m office of a Jadge is competent to 
institute proceedings under this section But see now 4 l.&h 88 below 


C&lcatta —The power to direct prosecution being conferred on the Court and not on the individual 
officer who fills the judicial office at a particular time, it cannot be laid down as a general rule that in no case 
can the successor make an order under s 476 without an independent investigation, 13 C.W. H, 691 = 1* C. t. 
3.128^12Cr Ii.3,^9. Accused were called upon by a Munsiff 5 to show cause why they should not be prose- 
cuted for forably resisting a writ of attachment issued by him in execution of a decree. During the pendency 
of the proceedings was transferred and his successor after a protracted hearing passed orders undcrs 476 
directing prosecution The District Judge Jollo-wtug 84 C 831, set aside the order under s. 476 as the ofienm I't 
respect of which prosecution was ordered was not brought to the notice of the officer who made the order but 
to that of his predecessor /fiW, that the Munsiff had jurisdiction as there was nothing irt s 476 to waitantthe 
Wathholding from the word Court ’ its natural meaning with the sense of continuity that u implies ootwitb 
standing the charge of officer*- 37 C. 642 (P.B ) 

Thtfattowxng eases are nouj 0 / no authorxty on this /oiaf— In 84 1 531 a Full Bendi ol the Calcutta 
High Court affirming the decision ui 9 C Yf. H. 859 4 Cr. 1.. J. 209 held, that the expression 0>urt m this 

wctvoti means the particular Judge who heard the ease and does not Include his successor in office It is 
the Judge vvho tries the case who alone can exercise the summary power conferred by this section and such 
power IS exercisable only at or immediately after the conclusion of the trial in which the offence is alleged to 
have been committed —/Vr Maclean, C] (IIrctt and Mitra JJ, cencurring\ The responsibility 
ordering prosecution under this section rests on the officer who has heard the witnesses and knows of his 
personal knowledge whether the circumstances call for summar) proceedings or not— /V#* HARRiNOtov, J 
But the word Court in the section need not necessarily mean the same judicial officer— G eidt, J» 
dtssenitng from the majority view tee also It C W. N. 119 and S3 C. 193. In 35 C 11*, an affidavit by W 
petitioner was filed before an Additional Munsiff in a sun pending before him Dn die transfer of that officer, the 
suit was made over to the second Miin^lff, but the miscellaneous petition m wh\di the affidavit was filed vvas 
taken up b> the first JilonsjB who ordered tht prosecution of the petitioner under this section. Held, that 
such an order could only be parsed by the officer before whom ihe affidavit was filed and as the affidavit was 
fifed before the Addiiional Munsiff, the order of the first Munslff was ultra vxres 


lU.h»b.S.-In S4 A. S93 It was Md loltowms M C. 6t3 UtM the . md ' Court ’ lO s. 476 tnclutjes the 
successor of the Judge before whom the alleged offence was commuted, llie Allahabad High Court m 
L. J. 392 = 9 Cr. I,. J. 219 followed the dissenting judgmem of Oeidt, J , m 34 C. 831 and held that the words 
‘ broitpkt under Us notice are wide enough to cover an offence which may have been committed in arto e 

^ t- L* ^ Jn •!.»•...% .-a rxf tht* tnn ,tcirjSe SUd 

V /onnw and on some previous occasion . , 

making an order under this section ,• I • ■ 

392 that w'here a ^{agistrate commen . 

successor III office has power to continue the froceednigs 5t?ealso 10 A. L. J. 21Ts= 13 Cr t.J.TOTj 12 
J. 1003 6= 13 Cp. L. 3. 97 , 43 A. 891. 

, 1 .♦ ad 496 must be read 

udge In the settle 

. _ -essorand 34 C. 88f 


IS dissented from 27 Bom. L. B. 616 »=“ 49 B. 710. 

Uedras— The power to direct a jnosecution undets. 476 is conferred on the Court and ^ 

Individual Magistrate who tried the case 29 M. 431 This must however, be held subject to the condilions 
down in 31 U. IV) and 32 U. 49 ( F.B ) 

Berms. — A Magistrate who pronounces nidgment jit a case partly heard by himsell and partly ^ 
predecessor U competent to proceed under s 47b against a witness who deposed before his predcce • 
« Bar. B.T. 2WiK.nCr.ua 321 >& Bug 48. 
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CoM/fd— Ponjab.— It is only the individunl Judge or Magistrate before whom the ofTence was committed 
in Court who can take action under this section (31 C. fiSl and 33 C. Ill foUou td, 29 H. 831 not followed). 6 P. 
R. 1909 13 P. W.IL 1909 ■» 10 Cr. L. J. 159 » 17 Cr. L.J.I0. It was held in 10 P. U R. 1911 s 4 P. V. R. 1911 *= 12 

Cr. L. J. 68 {following 33 C. Ill and 6 P. R. 1909) that even where the preliminary inquiry has been commenced 
by the proper officer who issued that notice, his successor cannot be competent to complete the inquiry and 
(lass an order under s. 476, but zee 4 Lah. 99. 

The word “ Court ” ins. 476 of the Code includes the successor ofa Judge before whom the alleged 
ofience was committed or to whose notice the commission of it was brought m the course of a judinal proceed 
ing, and therefore it was held that the successor of the Sessions Judge could direct a prosecution under s. 476 
though the alleged false evidence w ai gi\en before his iwedecessor, 4 Lah, 88. See 7 Lah. 108 

11. Powers of Appellate Court to lastitate proceedings under this seetlen,— Under the old section it 
was held that where a Suterdmate Judge refOses to grant sanction, a District Judge has on appeal, jurisdiction 
to take action under this section , but in so doing, he should himself proceed according to sub-sec (A)ofs 195 
read with this section, 32 B 184 where 31 C. 931 (P.B.) is dizunted from It is not competent to the District 
Judge to direct the Subordinate Judge to prosecute the offender On disposal of an appeal, it is competent to 
the Court of First Instance as also to the Court of Appeal to take action under this section, 16 C. L. J. 569 = 14 
Cr. L. J. 32. But It is an unusual and not a proper procedure for an Appellate Court, which did not hear the 
CMdence, to order the prosecution for perjury of a witness for making false statements in his deposition in the 
Lower Court on materials in support of the prosecution, which were not before the Lower Court and which the 
witness had no opportunity for explaining while in the bov, 10 C. W. N. 1091= 4 Cr. L.J.219. Balzee now 
s. 476 A which expressly autlionzes the Appellate Court to take action under s. 476 
1 

19. Foweri of High Ceurk in reviilan to take steps nnder this section.— In 11 A. L. J 113 = 14 Cr. L, 3. 
177, the High Court m revision set aside an order under s 195 and directed proceedings under s 476 In 37 C. 

13 It was Arfif on the authority of 34 C. 991 that a District Judge was not competent while dealing with an 
application under s 193 (6) to set aside the sanction and himself take steps under this section and the Full Bench 
ruling prevented the High Court as much as a District Judge from taking action under s 476 In Mew, however, 
of 37 C. 642 (F.B.) this case cannot be regarded as good authority Calling up records under s 435 is not a 
judiaal proceeding, 7 U. 960 {see Note 2] to s 435) and therefore a Dismct Magistrate has no power to make 
an order under this section merely on calling up the records In this case the application was made after the 
lapse of one year from the termination of the case in which the offence wascommitled in the Sub Magistrate s 
Court See 1908 A. W. N. 74 = 5 A. L J. 962 =7 Cr. L. J 304 See also the Select Committee Report in the 
preliminary note, sufira 

Since the amendment of the Code by Act XVIII of 1923 the power of private prosecution is taken 
away in connection with offences relating to proceedings in Court and the amended Code has given a definite 
nght of appeal against complaints drawn up by Courts as a general rule it is inadvisable for the High Court to 
interfere in revision with an appellate order refusing to withdraw complaints 7 Lah. 103 ; 26 Bom. L. R. 289. 

III.— LIMIT OF TIME FOR TAKING ACTIOH. ^ 

13. Appropriate time for maktag aa order ander this section —There is nothing in this section 
either impliedly or expressly limiting the time withm which action under s 476 should be takea All th.it can 
be said IS that the offences in respect of which action has to be taken being offences against the administration 
of justice, prompt action is desirable. At the same time, the Court will hi\e to take into consideration the 
advisability of taking action before the proceedings in which the oSence is committed are concluded or 
before the appeal in any such proceedings is over or before the connected civil litigation is disposed of except 
in Madras and in some cases in Calcutta, the other High Courts are of opinion, that no time limit ought to be 
imposed for the Courts to act under this sectioa 

Madras.— The pow er conferred by this seaion can be exerased by the Court onl> in the course of the 
Judicial proceeding or at its conclusion, or so shortly after as to make it really the continuation of the same 
proceeding m the course of which the offence w as committed or brought to its notice. 82 H. 43 (F.B.‘ ; 31 M. 

140 (F.B.) Miller, J , however, who from the majority view was of opinion that though the sectioa 

contemplates immediate action, it does not expressly wimpliedly exdude w hat may be called acuon subsequent 
The words • when the Court u of opinion ' are wide eoou^ to embrace any point of time at which the opinion 
IS formed whether duTingor after thedoseef the proceedings and there is nothing in the rtstof the section to 
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indicate that the opinion must m all ca«es be formed as soon as the offence is committed, 31 H. IW at 
p. ISO and 32 Xl.49atp. 5$.‘ 15 Iff. L.3, 4S9s=^S Or. L.J. 118} (1911) 2 3f. W.N.98 = 12Cr. L.J.S27. In 

38 M. 72, SUNP4RA IvER, J , with whom Sadasu'A Iyer, J .concurred, was of opinion that delay m directing the 
prosecution cannot be regarded as one of entire absence of jurisdiciion in the Court m passing the order "The 
Court has inherent jurisdiction to make the order T aktng it that it is bound to do so at a particular time it is 
not easy to say that the passing of the order after the lapse of time would be a ground for holding it to be made 
without jurisdiction At any rate I do not think that the High Court would be bound to quash the proceedings 
on account of a defect of jurisdiction of this character" A delay of five dajs is not material, if proceedings are 
taken within reasonab'e promptitude, that is, so shortly after the conclusion of the proceedings as to make it 
practically the continuation of the same proceeding, it will suffice, (1912) M. W. N. 1206 s= 13 Cr. L. J. 823. In 
17 Cr, It. J. 515 It was held that action under this section coufd be taken while the proceedings are not finished, 
41 Iff. 422 (F.B) 

Illustrations — (a) A witness was examined on the I7th September and judgment was delivered on the 
8th October On the 29th October the Judge issued notice to the witness why he should not be prosecuted 
The witness's explanation was received on the ISth November and the order for prosecution was made on 
the 16th November held by the Full Bench that the order made after an interval of three weeks w’as made 
without jurisdiction 32 M. 49 (Miller, J , dtssenttng\ 31 M. 140 (P.B.) followed and 32 B. 184 not foltovid 
(5) On information given to the Police by the petitioner an investigation was made and a preliminary inquiiy 
held at the conclusion of which on the llth July, the accused was discharged On the 28th August, the District 
Magistrate retused to set aside the order of discharge On 25th September, a notice to show cause was issued 
and on the 3rd November an order was made for the prosecution of the complainant under s 211, 1 P C, held 
by the hull Bench (AfiLtER, J , dissenting) that the order was without jurisdiction, 31 Iff. iK following We/r W* 
£97} ISM. L. J. 439 eYfcir II, 601'A and 34 C 35i;29U.S3ieonstdered 6ee iSHt.l.T. IS where the last case 
was followed (c) In the absence of anytliing to show that the Magistrate's order unders 476 is part of the 
proceedings m the trial in which the alleged offence was committed, it is made without jurisdiction, 6 U. L. T> 
92 ■> 10 Cr. L. J. 8 , 8 M. L. T. 81 = 11 Cr. L. J. 479. (d) Du'ing the pendency of an etecution case which was 
dismissed on 27th July, l9l l it was brought to the nonce of the Judge that an offence under s 186, 1 P C , had 
been committed. On an application for sanction, order was made on the 2Sth November under this section 
held, order bad 23 M, L. J. 593 ^ 14 M. L T. 512 » 1913 H, W. K. 1002 — 14 Cr. L J. 524. (e) Where in execution 
proceedings a District Munsiff passed an order under s 476 not of his own motion, but on the suggestion of 
the District Judge ly dajs after the termination of the execution proceedings, held the delay was fatal to the 
validity of the order 10 M L T- 333*12 Cr. L. J. 496. See also IS Cr. L. J. 283, where proceedings were 
instituted five months after close of trial 

Calcntta.^Action under this section should, as far as possible, be prompt and expeditious, 37 C. 613. 
The power conferred by s 476 is exercisable only at or immediately after the conclusion of the trial m which 
the offence was committed. " The terms of s. 476 indicate that the desirability of prosecuting the offender 
must be present to the mind of the Court dunng the proceedings m the course of which the offence was 
committed or brought to its notice It was never intended that when the proceedings had terminated, the 
attention of the Court should be subsequently drawn by some private person to the fact that in those proceed 
ings there had been commuted some offence in contempt of the Court's authority or against public Justice 
which deserved punishment The commission of the offence and the desirability of a prosecution should be 
so patent as to move the Court at the time to take action without the stimulus of an application by some 
interested person” — G eidt.J.ih 34 C.3S1 (F.B.)quoied with approval by White, CJ, in 31 M. tW. Jffaho 
40a4ti. 

Jllusiraeio!is~{a) An order made four months after a criminal trial had concluded, by the success^” 
office of the Magistrate who had tried the case directingiheprosecution unders bad, 3IC.531. (^)Th^ 

petitioner laid an information before the Police which the Police reported to be false On this repot ® 
Deputy Commissioner directed a judicial inquiry into the mntier by a Deputy Magistrate who, aJier inquiiy 
came to tiie conclusion thu the iiiforniatioii was false and submitted his report on the 4ih rebmary, 
the Deputj Commivsioner for orders, w ho ordered the prosecution of the petuioner under s. 211, 1 P C The 
order was si.nsideb> die High Court following 33 C. 30 as one made without jurisdiction and the record was 
returned to the Deputy Magistrate The Magistrate again inquired into the matter and on the Mih AU8d® i 
|60S, ordered the prosecution of the petioner. held, the order was legal, IS C. If. 596* 11 Cr* In 3* 4» " 
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AUahftbad —There is nothing m s. <7a which requires i Court to take action, if at all, Immediately after 
the conclusion of the case in which the offences are said to ha\e been committed or within any fixed time there- 
after, 37 A. 3lf, where the \fadns decisions wererefe/red to and not followed. Except under very special circum- 
stanceSj proceedings under & t7d should be taken at an early date after the decision of the original case, 11 Cr. 
L. J. ZO (A.) Though it is desirable that any action taken under s. 47S should be as prompt as possible, yet, 
s. 476 laj-s down more than one starting point from which such action should be taken, 6 A. L, J. 392 » 9 Cr, L. 
J.219. Seeaho 10 A. L J. 917 » 13 Cr. L, J, 707; 3t A.393; 1901 A. W- K. 177. 

Uluslrjiions —{a) An ra-Zar/r decree of 1907 was tr'insferred from Court ^ to Court for execution 
against judgment-debtor N In execution, A7*a objections were overruled and he w as impiiaoned and released 
in April, J903 Another decree against A' was transferred from Court £ to //, in proceeAings m execution of 
that decree m August, 190S, the Court at found on inquiry that both the suits against A' were false suits brought 
at the instigitioii of ^and committed him for tnal under ss 210 109, 467/109, 471/109 and 46a'109 , fie.d, that the 
committal was good. The words " brought under its notice" were wide enough to cover an offence which may 
have been committed in anotiier forum and on some previous occasion provided it is brought under the notice 
of the Court inquiring and making an order under s. 476 l^ The judgment of Gfidt, J , in 34 C. S31 (F.B.) 
approied, 81 H. 110 and 9 C. W. N.8S9 discussed and nottollowed, 6 A. I<. J.393 csO Cr. L. J.219, (^J A District 
Magistrates order giving sanction refused by a Sub-Magistrate was set aside by the High Court for want of 
notice to accused. Thercalter the Distnct Magistrate instituted proceedings under s. 476 Held, order bad, 
11 Cr. L. J. 20 (A.) (e) See also 1 A. L. J. 318 and 333. In the former a Magistrate after ceasing to preside over 
the Court and while engaged on some other duty in the same district made an order under this section m 
respect of a case Uied by him In the latter, a complainant was prosecuted under s. 211 and acquitted After 
the acquittal the same Magistrate who accorded sanction tor the prosecution, now acting in the capacity 
of a Distnct Magistrate ordered the prosecution of the complainant for perjury In both cases the order vvas 
set aside as calculated to bring the administration of justice into contempt (d) The High Court m revision 
against an order granting sancuon under s Ida set aside the order and directed proceedings under s 473, 
11 A. Ji. J. 113 14 Cr. L. J. 127. 

Bombay.— There Is nothing in the language of the section which makes it incumbent upon a Court 
acting under le to exercise the power within any penod or at any particular time Such a construction necessi. 
lates the importing into the seaiOQ of words which are not there, and lor which there is no necessary implica* 
tionfrom the languge used by the Legislature, 32 B i84atp 193. also 13 B. SS4 and 34 B. 83. 20 Bom. I,. 
R.993: 43B.S00. 

Sindh.— It will be found on careful perusal extremely difficult to extract from the words of the section 
any provision either impliedly or expressly limiung the time within which action should be taken. ^Jo 
limitation has been imposed to prevent a prosecuiion being tiled in the ordinary way under s 193 and u is 
difficult to see why it should have been thought necessary to limit the more convenient procedure under s. 476, 
7 S. L. R. 187 a 15 Ce. L J. 811 where the Bombay view was followed See 17 Cr. L. J. 77. 

Ponjab.— 83 P. L R. 1916 ; 29 F. R. 1918 (Cr.). 

lY.— m RESPECT OF WHAT OFFENCES ACTION MAY BE TAKEN 7 

14. The effeaee must be one * referred Co In •. 193 ’ — Scope of ‘ any offence referred to in 1. 195.'-> 
See Notes 2 and 3, supra There is a conflict 01 authority as to whether these words mean only the offences 
covered by the sections of the I P C mentioned in s 195 or do they mean the offence meiitioned in those 
sectionsand committed under the qualitymg circumstances desenbed ins 195 So ur as the eHect ol cL 0) of 
s 195 upon s 476 is concerned, the authorities are in favour of the view that the qualihcation mentioned in the 
former section is to be treated as incorporated m the latter Seel C.L.J. 373 = 12 C. W.N. 575 =7 Cr.L. J. 34d 
and 5 C. W. N. 108. Therefore no order for |>rosecution can be made under s 476 w hen the alleged offence 
under s. 211, 1 P.C, has been committed m the course ofa Police investigation and not m reference to any 
, *!r-' ' Trr:*": 7Cr.L.j. 

' ' ■ • : .1 : . l . tliat the 

. ' I ' 4 Court has 

junsdiction to proceed under s. 473 whether the offence o* forgery was committed by a party to the proceeding 
or by a witness or whether It has been committed in respect of a document merely produced, but notgivenm 
evidence. See also 12 P.R. 1897. But the Madras High Court iu 15 VL 224 has held that the qualification 
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indicate that the opinion must m all ca'cs be formed as K>on as the offence is committed, 81 H. fW at 
p. 150 and 32 M. 99 at p. 53. also 15 M. L. 3. 9S8«=3 Cp. L. J. 118 ; (1911) 2 M. W. N.flS =* 12 Ce. t. J.327. In 
58 M. 72, Sonhara Iyer. J , with whom Sadasiva Ivbr, J , concinred, was of opinion that delay m dtrertlng the 
prosecution cannot be regarded as one of entire absence of junsdiciion m the Court in passin/f the order '* The 
Court has inherent lurisdiction to make the order T aking it that it is bound to do so at a particular time h ''' 
not easy to say that the passing of the order after the lapse of tune would he a ground for holding it to be made 
without jurisdiction At any rate 1 do not think that the High Court would be bound to quash the proceedings 
on account of a delect o! jurisdiction of this diaracter" A delay of five dajs is not material, if proceedings are 
taken within reasonab’e promptitude, that is, so shortly after the conclucion of the proceedings as to 
practically the continuation of the same proceeding, it will sufficej (1912) M. W. N. 1208 s 13 Cr. L. J. 823* 1“ 
17 Cr. L J. 516 it was held that action under this section could be taken while the proceedings are not finished, 
«M. 922 (F.B) *- ^ ’ 

HtustraUont -^a) \ witness was examined on the 17di September and judgment was delnered ©n the 
8th October On the 29th October the Judge issued notice to the witness why he should not be prosecuted. 
The Witness’s explanation was recened oh ^e isth November and the order for prosecution was mad® un 

the 16th November, held by the Full Bench that the order made after an interval of three weeks was juade 

without jurisdiction, 32 M 49 (Milier, J. dtxsenhng) 3t M. IM {T.'Z.) followed and 32 B. 1B4 not/otl0»f^ 
(5) On information gii'en to the Police by the petitioner an investigation was made and a preliminary Induuy 
held at the conclusion of which on the Ilih July, the accused wras discharged On the 28th August, the Distnrt 
Magistrate refused to set aside the order of discharge. On 25th September, a notice to show cause was isS“®d 
and on the 3rd November an order was mide lor the prosecution the complainant under s 2it, I P C., 
by the Full Bench iMiuler.J , diiie«/j«g)tiiat the order was without jurisdiction, 31M. IW foUowtng ®tl* I*’ 
597 i 15 M. L. J, 439 Yfeir H, 601.A, and 34 C. 551 ^ 29 M, 831 (Cnstdered See 23 M. L. T. 18 where the last 

was followed (c) In the absence of anything to show that the Magistrate’s order unders 476 is part of 
proceedings m the trial in which the alleged offence was comimtted, it is made without jurisdiction, 6 M, U 
92 =» 10 Cr. li. J. 8 J 8 M. L. T.81«= 11 Cr. 479. (tf) Dming the pendency of an execution case which was 
dismissed on 27th July, 191 1 u was brought to the nonce of the Judge that an offence under s IBO, I P C , I’ad 
been committed On an application for sanction, order was made on the 25th November under this sect*®''' 
held, order bad 25 M. I J. S93 * 14 M. L. T. 812 = 1913 M. W. N. 1M2 s. 14 Cr. L 3. 824 (e) Where in execu«o” 
proceedings a District Munsiff passed an order unders 476 hot ol hisown motion, but on the suggestid^ 
the District Judge 19 days after the termination of the execution proceedings, held the delay was fatal to the 
validity of the order 10 M. L. T. 333a. 13 Cr, L, J. 496. See also 19 Cr. L J. 283, where proceedings were 
instituted five months after close of trial 

Cakotta.— Action underthis section should, as far as possible be prompt and expeditious, 37 C. 5*2 
The power conferred by s 476 is exercisable only at or immediately after the conclusion of the tnalmwb'®" 
the offence was committed ‘The terms of s 476 indicate tliat the desirability of prosecuting the offends^ 

^ xtiVfiA V?e yfleseTft \x> Vnt minh v"ne C.D\£tt Oxawg Voe pioceeAvtigs iw Vne torstse o\ 'hVacV. eftewce 
committed or brought to its notice It was never intended that fwhen the proceedings had terminated, 
attention of the Court should be subsequently drawn by some private person to the fact that m those proce® 
mgs there had been commuted some offence in contempt of the Court’s authority or against public 
which deserved punishment. The commission of the offence aud the desir ibiliiy of a prosecution should 
so patent as to move the Court at the time to take action without the stimulus of an applicauon by some 
interested person ”~Geidt, ] , m 34 C. SSI (F.B.) quoted wuh approval by VViiixE, CJ , m 31 M. 140. Seei 
40 C.444. 

Illuslrahons — {nj An order made four mouths aher a criminal trial bad concluded, by the 
office of the Nfagistrate who had tried the case directingthe prosecution under s 476 fs bad, 34C.691. (5) 
petitioner laid an information before the Police which the pohcc reported to be false On this repo't 
Deputy Commissioner directed a judicial inquiry into the matter by a Deputy Magistrate who, after 
came to tlie conclusion tint the information was false and submitted his report on the 4ih February, 
the Dcjmij Comnitssioiicr for orders, who ordered the prosecution of the petitioner under s 211, 1 P C 
order was set aside by the High Court following 83 a 30 as one mad© without jurisdiction and the record w 
returned to the Deputy hlaj,lstrate The Magistrate again inquired into the matter and on the J4t}i Augw ' 
tOos, ordered the prosecution of the pciioner, Ar/tf, the order wos legal. 13 C. Yf. K. 499 11 Cr* 


s. 476 ] OFFENCES Affecting the administration of justice 969 

AU&hftb&d —There is nothing in s 476 whtdi requires a Court to take action, li at all, Immediately after 
the conclusion of the case in which the o/Ienccs are said to have been committed or m ithin any fixed time there- 
after, 37 A. 31 1| where the .Madras decisions were referred to and not followed. Except under veo special circum- 
stancesj proceedings under s. 47o should be taken at an early date after the decision of the original case, 11 Cr. 
Ifc J. 20 (A.) Though it is desirable that any action taken under $. 478 should be as prompt as possible, yet, 
5. 476 la)-s down more than one starting point from which such action should be taken, 6 A. L. J. 392 =9 Cr. L. 
J.219. abo 10 A. L. J. 217 = 13 Cr, L. J. 707 ; 31 A. 393; 1901 A. W. N. 177. 

/!/us/rjifons —{a) An ex J> 2 rii decree of 1907 was transfened from Court to Court //for execution 
against judgment debtor In execution, N's objections were overruled and he w as imprisoned and released 
in April, 19J3 Another decree against iV was transferred from Court S to //. in proceedings in execution of 
that decree m August, 1903, the Court at //found on inquiry that both the suits against N were false suits brought 
at the instigation of and committed him for tnal under s$ 210 109, 467/109, 471/109 and 468 '109 , /le d, that the 
committal was good. The words " brought under its notice” were wide enough to cover an offence which may 
have been commuted in anotlier Jorum and on some previous occasion provided it is brought under the notice 
of the Court inquiring and making an order under s 476 The judgment of Geidt, J , in 31 C. 551 (F.B.) 
approved, 81 U. 140 and 9 C. W. N.859 discussed and not tollovved. 6 A. L. J.392 = 9 Cr. L. J.219. (3) A District 
Magistrate’s order giving sanction refused by a Sub-Magistrate was set aside by the High Court for want of 
nouce to accused. Thereafter the District Magistrate instituted proceedings under s. 476 Held, order bad, 
11 Cr. L. J. 30 (A) (el See also 1 A. L. J. 31S and 333. In the iormeru .Magistrate after ceasing to preside over 
the Court and while engaged on some other duty m the same district made an order under this section m 
respect of a case tried by him. In the Latter, a complainam was prosecuted under s 21 1 and acquitted After 
the acquittal the same Magistrate who accorded sanction tor the prosecution, now acting in the capacity 
of a Distnet Magistrate ordered the prosecution of the complainant for perjurj In both cases the order was 
set aside as calculated to bring the administration of justice into contempt [d) The High Court in revision 
against an order granting sancuon under s. I9$ set aside the order and directed proceedings under s 476, 
11 A. L. J. 113 — 14 Cr. L. J. 127. 

Bombay.— There i9 nothing in the language of the section which makes it incumbent upon a Court 
acting under it to exercise the power within any penod or at any parucular time Such a construction necessi- 
tates the importing into the seaion of words which are not there, and for which there is no necessary implica- 
tion from the languge used by the Legislature, 32 B. 184 at p 199. See also 13 B. 934 and 3i B 83. 20 Bom. L. 
R.993; 43 B. 300. 

Sindh.— It wiU be found on careful perusal extremely difhcult to extract from the woriL of the section 
any provision either impliedly or expressly limiting the lime within which action should be ukea No 
limitation has been imposed to prevent a prosecution being filed m the ordinary way under s 193 and it is 
difficult to see why it should have been thought necessary to limit the more convenient procedure under s 476, 
7 S. L. R. 187 = 15 Cr. L J. 511 where the Bombay view was followed See 17 Cr. L. J. 77. 

PaDjsb.— 83 P. L R. 1916 ; 29 P. R. 1916 (Cr.). ; 

ly.— IH RESPECT OF WH&X OFFENCES ACTION UAY BE TAKEN? 

14, The offeaee matt be one * referred to in e. 195 ’ — Scope of * any offence referred to In e. 195.’-— 
See Notes 2 and 3, supra There is a conflict oi authonty as to whether these wortL mean only the offences 
covered by the sections oithe I P C msntioned in s 195 or do they mean the offence mentioned in those 
sections and committed under the qualitymg circumitances described ins 193 So far as the effect of cL (^) of 
s 193 upon s. 476 is concerned, the authonttes are in favour of the view that the qualification mentioned in the 
former section is to be treated as incorporated in the latter See 7 C. L. J. 373 = 12 C. W. N. 575 = 7 Cr. L. J. 34(1 
and 5 C. W. N. 108. Therefore no order for prosecution can be made under s. 476 when the alleged offence 
under s 211, 1 P C, has been commuted m the course of a Police investigation and not in reference to any 
proceeding la a Court, 14 C. W.N. 330 = 10 C. L J. SSI = 11 Cr. L J. 37, distingutshtn^l C. L. J, 371 =7 Cr.L,J, 
333 and 33 & 39 As to the question of effect of cL (r) of s. 193, IS B 531 and 22 C. 1004 hold the view tliat the 
qualifying circumuance^ mentioned in s 193 are not to be incoiporated in s». 476 and 478 so that theCoert has 
jurisdictiontoproceed unders. 473 whether the offen«of forgery wascommitted by a party to the proceeding 
or by a w itne»s or whether it has been committed in respect of a document merely produced, bet cot given la 
evidence. See also 13 P.R. 1897. But the Madras Hi^ Court in 15 K. 224 has held that thi* quali^caUcc 
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mentjoned jn s I9o, cl [c), makes s 476 jnappJicaWe if the offence under s 47i, I F C, has been committedin 
respect of a document not given m evidence; Ste Notes 24, 159 and 160 to s 195 See also Note 7 to 195 

45. Is It neeessarj that the person whose prosecntion is ordered most be a party or witsesi in the 
proceedings t~See Notes 2 and 3, supra It should be noted that under the present amendment, it appears to 
be intended by the Legislature that ss 195 and 476 must be read together Section 476 is supplementary to s. 195 
and all the qualihcations mentioned in s 195, cIs. (5)and (c) of sub-section (1) must be treated as incorporated 
m s. t76 Therefore, s 476 can apply to those offences mentioned in 5. 195 if they are committed by the persons 
or ID the circumstances mentioned therein and iherefore a Court may not be compeient to pass an order under 
s 476 directing the prosecution of a person who is not a party to the proceeding m the case of an offence 
mentioned in cL (c) of sub-sec (j), s- 195 So it is submitted that the decision m 43 B. 300 holding that under 
& 476, a Court can direct the prosecution of a person who is not a parly can no longer be supported All that 
IS required is that such an offence as is reierred to m this section should be either committed m or in 
relation to a proceeding in that Court, provided the terms of seaion 1 95, subsection (IJ els {5}and(f) are 
satis&ed 

In 24 A. L. J 122 the effect of the amendments of ss 476 and 195 was discussed at length and the 
view of the learned Judges is that now after the Amending Act of 1923, sections 476 and 195 must be read 
together and all those conditions mentioned in clauses (5) and («} of sub-section (i) of s 195 must be held 
to have been incorporated in s 476 so as to render the scope of s 476 co-extensue with cIs. (5) and(r} 
of s 195 Also held, that under s. 476 the Court cannot prosecute by a complaint a person who is not a 
party to the proceeding before it as that condition is laid down by clause (e) of s 195 So a witness not 
being a party to the proceeding cannot be proceeded against by a complaint under s 476. But, at the same 
time, it wiU be remembered that s 195 being a restrictive section, there is nothing id that section and s. 476 to 
prevent the Munsiff, without recourse to s 476, from makioga complaint under Iheordinary law in respect 
of the offence under s 471,1 P C, when it was committed before him by a witness who was not a party to 
the proceeding 

In 2 Rang 3T4 it is now decided that it is not open to a Court to make a complaint under s 476 of 
the Code in respect ol any person other than persons who are pirties to the proceedings before it 3 Rang 43. 

In 3 Rang. 303, 2 Rang. 374 was distinguished and it was held that m respect of offences enumerated in 
s 19S(l)C^)of the Code the powers of the Court to complain are not confined only to the parties before it 

it IS competent to a Court to sanction the prosecution under & 476, IP C, of a aioors 
guardian who applies for the probate of a forged will, 14 Bom L. R. 968eal Bom Cr. Ca. 812 k: 4S Cr. 
ti.J.84S. Cau/ra — is M UT 488 «t,16Cc.L J 797. Bull person not a party who is accidentally m Court 


15*A. Whether complaint neceiiary under s. 476 for the presecation of a party to a proceeding where 
the docoment prodaeed Is not given la evidence by the party himielf.— It is now held by the Bombay High 
Court m 27 Bom. L. R. 607 == 49 B 609 that s 195 (r) of the Criminal Procedure Code covers any document 
produced or given in evidence in the course ofa proceeding whether produced by the party who is alleged 
to have committed the offence or by anyone else (5 Pat. L. 133 dtsltngmshed). 

16. Offence under 1. 467, I P. C., Is within the Intendment of i. 19S —Though s. 467, I P C is not 
mentioned in s 195, jet sanction is necesssaryas s. 463, 1 P C, which is one of the sections mentioned therein 
covers s 467, / I’ C , f 4 C. W. W. 479 JJ Cl*. L J, 269. 

Offence under s 474, I P C— No sanction is necessary for a prosecution under s. 474, I P C, i* 
C. Vr. R. 123 ^ 16 Cr. L i. 309 

17, “Offences committed In or In relation to a proceeding la that Court.”— Under the old section 
action could be taken with regard to offences committed before a Court or brought under its notice m the course 
of a judicial proceeding Under the new amendment the words 'and committed before it or brought under it® 
notice in the course of a judiaal proceeding” are dropped and in their stead the words ‘ which appears to have 
been committed in or in relation to a proceeding tn that Court’ are substituted The probable effect of this, d 
Is sobmlitcd, would be to restrict the scoi>e of the section and perhaps cases like 6 A. L. J. 392 and 40 A. 118 m 

which the offence was commuted neither before IbeCourt nor in relation lo a proceeding in that Court but id 

another iurisdlctlun, will not be covered 1 y the wording of the |>meiit section. 
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The following cases under the old section are retained for their academic interest 

Under the eld leetlon offence most be committed before the Court or brought to Its notice in n 
Jcdlelti proceeding— The powers conferred by this section can only be exerased it the offence fn respect 
of which a prosecution is ordered has come to the cognizance of the Court in a judicial proceeding, 
40 C. 4(1 T his section applies onl) to judicial proceedings, 4 C. W. N. 366 ; 7 M. 560 ; 6 A. 103 ; 2 C. L. J, 
613‘=3Cr.ti.J. 81 ; 13 P.R. 1915 bs 184 P.L R, 1915 = 16 Cr.Ii.J. 231. ' All the High Courts are agreed that the 

offence fornhicha prosecution can be ordered under s 476 must hive been either committed before the Court 
making the order or brought to its notice m the course of i judicial proceeding before iL There is and can be 
no difference of opinion on this point, because the language of the section is perfectly plaia’ The illegality of 
passing an order in respea of an offence not complying with sudi conditions cannot be cured by s 537, 

It K. L. R. 36 = 16 Cr. L. J. 289. 

(0 Offence eommtlled before »4— Where a Distnct Alagistrate without examining the complainant 
refers his case to a Subordinate Magistrate for inquiry and report, and on the strength of that report, initiates 
prosecution against the complainant under s 211, I P C, his order is bid, as the offence is not committed 
before him, 37 C. 921. Neither the High Court nor the District Magistrate can take action under this section for 
an offence committed before a Subordinate Court, 87 a IS. See also 4 C W. N. 805 ; 14 C. W. N. 63, 78 and 
306 1 1901 A. V. N. 170 »» 1 A. L. J 48L 

(ir) Court eannottake actum under s 476 for the purpose of obtaining notice of an offence — In respect 
of an offence not committed before him nor brought to his notice in a judicial proceeding but brought to his 
notice m a Police report, a Magistrate cannot afterwards set up 0. judicial proceeding for the purpose of again in 
forming himself of what he already knew so as to artificialt) creite lor himself junsdiction under s 476 That, 
would be a reducing of the law to absurdity In respect of an offence already notified to him extra judiaally 
he could not have jurisdiction to proceed under s 476, 11 N. L. R. 36 = 16 Cr L J. 289 

(ill) TAe judicial proceeding in uihtek the offence u committed need not be the same judicial proceed- 
ing tn whxeh the offence is brought to notice of Court.^See%% B 184 ,6 A. L.J. 892=9 Cr. L. J, 319 and Note 13, 
Contra, Madras, see Note 13 

(it) Srought to its notice tn a judicial proceeding — Where a District Magistrate had sanctioned the 
prosecution of one S, who was alleged to have given false evidence before a second class Magistrate m a Forest 
Case, and directed that it shouM take place before a Head Assistant Magistrate , held, that he had no 
jurisdiction to act under this section, since the alleged offence was not brought to his notice in the course of a 
judicial proceeding, 18 M 487. See aUo 12 W. R. 69 = 4 B 1< R Ap Cr. 9 and 34 P. R. 1836 as to the precise 
meaning of the words “ brought under us notice in the course of v judicial proceeding The words " brought 
under us notice ’ arc wide enough to cover an offence which may have been committed in another forum and on 
some previous occasions, 6 A,L. J. 392 = 9 Cr. L J.219. These words are wide enough to include the proceedings 
before an arbitrator to whom the proceedings in a suit hid been referred and a decree passed on the award 
33 A. 896 Where complaint was made of an illegal seizure of cattle to a Subordinate Magistrate and that 
officer reported the matter to a Joint Magistrate for action on the Revenue Side, and the the Joint Magistrate 
forwarded the complaint to a Cantonment Magistrate for tnaL Held, that the Joint Magistrate had no power 
to make the order as the alleged offence was not brought to his notice in the course of a judiaal proceeding, 
Weir II, 593. tVhere the petitioner made 3 deposition before i Subordinate AfagisCrate and after the making of 
the deposition, the Sub-Dwisional Magistrate transfereed the case to his own file and the deposition of the 
witness was not put in ev idence nor was he examined at the Uial before the Head Assistant Magistrate, on 
account of his non appearance in obedience to a summons until alter the disposal of the case. Held, thvt 
the order of the Head Assistant Magistrate made under this section m respect of the alleged false statements 
contained in the deposition before the Subordinate Magistrate was made without junsdiction, because the 
petitioner’s offence was not brought to the notice of the Head Assistant Magistrate in the course of a 
judicial proceeding, Weir II, 698. But see 3t C> W. N. 783. Similarly, where a person bad been examined 
as a Witness In support of the prosecution by a Subordinate Magistrate in a case of theft and subsequently 
on the transfer of the case to the file of the Head Assistant Magistrate, he did not appear before that 
officer in obedience to a summons, nor was the deposition made before the Subordinate Alagistrate put 
in evidence, but nevertheless the Head Assistant Alagistrate in discharging the accused, found that the 
evidence given by the witness before the Subordinate Magistrate was false. After the tnal was over the 
witness appeared before the Head Assistant Magistrate and deposed that what he had suted before the 
Subordinate Magistrare was false and thereupon the Head Assistant Alagistrate directed his prosecution under 
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this section that the order of the Head Assisttate Magistrate was u//ra mres and made without ;ur]sdic 

won, as file evidence o/thisparticuiar witness was notbtougbC (ohis notice in the course of a judiaal proceeding, 
Weir n, 593 Where the Police reported a complaint made to them to be false and the District Magistrate 
thereupon directed the Deputy Magistrate to make an inquiry and on receipt of the Deputy Magistrate s report, 
the District Magistrate passed final orders on the Police report directing, under this section, the prosecution of 
the complainant for an offence under s 211,1 P C HMt that the order was without junsdiaion as it was 
passed with regard to a matter which did not come before a District Magistrate in the course of a judicial 
proceeding, 3S C SO, The proper course in such a case should have been to direct the Police to lodge a 
complaint, 7 C. L J. 371 = 7 Cr. L. J, S38. In dC> W. N. 1030 an application was made before the District 
Sfagistrate on behalf of a mother for the recovery of the custody of a female child from her grandfather The 
District Magistrate ordered the Deputy Magistrate to hold an inquiry, in the course of which the grandfather 
stated that the child had already been married, and on receipt of a report to that effect from the Deputj 
Magistrate the District Magistrate dismissed the application The District Magistrate ona subsequent apph 
cation came to the conclusion that the statements made before the Deputy Jfagistrate by the grandtather and 
the alleged husband were false and directed their prosecution under this section. Held that the alleged 
offence of perjury had not been brought to the notice of the Distnct Magistrate m the course of a judicial 
proceeding within the meaning of this section and therefore the proceedings of the Distnct Magistrate 
were ultra j tres See also 14 C. W, N. 63 and 76. One B, a stranger presented a complaint to the District 
Jlfagistrate alleging that A had given false evidence m a criminal tnal m the Court of a Subordinate Magistrate 
and pfajing that A might be punished, whereupon the District Magistrate directed the prosecution of A held 
that the order was bad as the false statement was not made before the District Magistrate nor brought to his 
notice in a judicial proceeding, 13 P. W. R. iei3s>6S P. 1>.R. l913-« 14 Cr. A. J. 107. A Magistrate being of 
opinion that a Police witness had not spoken the truth stated in his judgment that he left the witness to the 
mercy oj the Superintendent of Police Thereupon the Superintendent of Pobcc to whom the judgment was 
sent, forwarded thestme to the Disuia Magistrate, who remarked that it was a case m which proceedings should 
be taken under s 476 The Superintendent forwarded the papers to the successor of the trial Magistrate, the 
trial Magistrate having been transferred. The suc^eding Magisuaie initiated proceedings under a 476, 
held, he had no jurisdiction inasmuch as the offence had neither been committed before him nor was it 
brought to bis notice in the course of any judicial proceeding, 17 Cr, L J. 40 (Oodb) >S<re also (1911) 2 JT. ff* 
K. Jottf. 107. 

18. No proaecntloD will lie la respect of statement in affidavits by aceuied pirsoos —No oath can 
be administered to a person accused of an offence in connection with the criminal matter m which he is 
accused and therefore no prosecution will he in respect of false statements contained m a docutntat purpoiXiag 
to be an affidavit sworn to by an accused person, 3 A. L. J. 93 which follows 19 A. 200 See 13 M. 431, 
Weir n. 686 , 1, 176. 

Y,— BOIHTS TO BE CONSIDERED BEFORE TAKING PROCEEDINGS. 

19. Notice desirable bat not ladlspeoiable —Opportunity sJiould be given to the accused to show 
Cause before passing an order under this section, Weir II, 887 j 7 M 189. It is always fairest and a course that 
should be followed that a notice should be given to the party concerned, but the section nowhere says that 
notice shall be given and at the best the want of notice is a mere irregularity in procedure, 10 A L J 243 

Cr L. J. 707, where 11 Cr. L. J. 20 dislmguished See also 3 Bur. U T. 101 13 Cr. h. J. 85 j 1915 0. B 

83 = 17 Cr. f, J S2 In stnet Jaw a notice is not an mdispensabie pnllmtiacy to an order under iJjjs sectioa 
Vl5 a W. N. 691 = 14 C. I. J. 123 « 12 Cr. L. J. 209, where 20 C 349 and *74 , 7 Bom. L R. 84 = 2 Cr b J. 84 a«: 
fjlowed When fhe materials before the Courtareinsuflicien^noticemustgo.S A. lOl, 17 0.0.25=130?. L . 2 • 

I ^ 20. Prellmlna?/ inqalry roait be held when neceitary — See Notes under Heading Vi f 

I 91. Mast order nader t 476 be based on strictly legal evidence? — In 21 H. ^ d, 793 »=» (1911) 

^ M W N. 9 = 10 M. b. T. 47 — 12 Cr. L. 3 . 323, Sundara Aivar, J , was of opinion that an order undrt 
s. 47fl based on statements which do not constitute legal e\idence is ilIcgiL The same principles wb i 
apptj in granting sanaion should be followed in passing orders under this sectioa The words ‘ w-hen any ci'* 

.. Court IS of opinion that there is ground lor inqumng Into any offence” must be construe as 
meaning • wJien there is legal ground for inquiring and therefore an order based partly at least o 
whai appeared at the preliminary investigation under & 203 was Illegal” while Att-isc, J, svas o 
opinion that the wording of sub-sec (I) Is Wide enough to cover the consideration of other ths® 
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stnctly legal evidence on the record and therefore an order under sutxec (1) ought not to be set aside 
because it proceeds (wholly or partly) on a consideration of the result of a preliminary inquiry under s 2o2 
During a civil suit In the Court of the District Judge, a patnan gave evidence. After the decision of the 
case the DisUict Magistrate held a departmental inquiry, forwarded the proceedings to the District Judge and 
applied for sanction to prosecute the witness for forgery The District Judge refused sanction but on perusing 
the records of tlie departmental inquiry Issued notices to the witness and directed hts prosecution Held that 
the Judge ought not to haveloohedat therecord-^ of the departmental inquiry which was not evidence in the 
case and that he acted with material irregulanty in ordering a jiroseciition without having before him at least 
some material m the shape of evidence whicli went to show that there is reason to believe that the offences have 
been committed and w ilhout making an inquiry himseli, IS Cp, L. J. 43 (A ) See also 26 M. t. J. 436 where it 
was held that a s.inction under s. 195 need not lx. based on legal evidence. 

22. Power given by this section mast be used with great care and deliberation.— In delivering judg 
mem m i C, 450, Macpherson, ] . remarked* The (lOwer given by this section should be used wuh care and 
due consideration. And it is by no means in every instance in which a party fails to prove his case that the 
Judge who has decided against such party is justified m exercising the powers given him by this section. So 
long as it is a case as to which there is any possible doubt, or m whicli it is not perfectly certain that the Judge s 
decision must be upheld m the event of there being an appeal in the civil suit, the Judge acts mdisaeetly and 
wronglj if the moment he has given his judgment m the civil suit, he exercises the power given him by this 
section At the same time if, in the course oi the civil mil the Judge has before him clear and unmistakable 
proot of a criminal offence, and if, after the tnal isover, he, on consideration, thinks it necessary to proceed at 
once, of course It may be right to do so Judges should however, bear in mind that criminal prosecutions are 
frequently suggested by successful litigants merely to prevenian appeal in the civil suit , and they should be 
careful not to lend themselves to such suggestions too readily They sliould also recollect that when they 
proceed under s 476, the responsibility for the prosecution tests upon the Judge entirely , such a prosecution 
being a very different thing irom a prosecution instituted on the complaint of a private party and merely 
sanctioned by the Court under s 195, cL (dy See also 8 C. 435 The order should disclose a reasonably well 
founded and deliberate judicial opinion that there was ground tor inquiry and the power given by this section 
should be used with care and consideration, 1901 A W. N iTI. See also 37 0. 13 

23 There mast be reasonable probability of c(»nvictieD~-but qaestion of gallt or innoceoce not t» be 
decided — ■ There must be a reasonable probability of«.onviction,because without that there could be no ground 
for another Magistrate to waste his time in holding the inquiry But the section does not say that before a 
Magistrate orders a prosecution he must try the whole case and be absolutely satisfied tint the accused cannot 
by any possibility escape a conviction 9K L R 184:= 15 Cr. L. J 33 No sanction should be gniiied unless 
there is a reasonable probability of conviction. It would be an abuse ot the powers vested m a Court of Justice, 
if sanction were granted or upheld on the principle that though Ui« conviction of the party complained against 
is a mere possibility, it is desirable Uiat the matter should be thrashed out so that it may decided whether or 
not an offence has been committed. No doubt the authority which is called upon to gram asanCion under s l9a 
or to take action under s 476 need not and should not decide thequestion of guilt or innocence of tl)eparl_ya^ajnsj 
whom proceedings are to be instituted, but great care and caution are required betore the criminal law is set in 
motion , and there must be a reasonable foundation for a charge in respect of which prosecution is sanctioned or 
directed, 37 C. 250, where 7 A. 871, 12 C< W. N 3 » 6 Ce. L <1.356 and 1 C. 450 are referred to There is yet another 
reason why no Court should take action under s 476 without inquiring thoroughly into the matter and being satis- 
fied that there is what may be called fairly good case against the accused. It is that persons complained against 
by a Court under s. 476 are deprived of the protcciion given to them by s 203 against fnvolous and unnecessary 
prosecution by other complainants, 10 N. L. R. 177 16 Cr. L. J. 161. See also B C. V. H. 927 , 1900 A. W. N. 149 } 

23 C. 632 1 20 C. 349 { 21 H. 121. In IS A. L J. 1111 « 16 Cr. L. 4. 8l7» Knox, ] , dissented from the views held iq 
37 C. 13 and 37 C,2W that sanction ought not to be granted when the evidence before the Court granting the 
sanction Is such that the probable result will be acquittal and held that all that a Court granting sanction has 
to see is that a prtma facte case has been made out upon the evidence before il for inquinng further into the 
question whether or not any of the offences punishable as set out in s. 195 has or has not been made out. 
Knox, J, seems to make a difference between sanctioning a prosecuuon under s. 195 and taking acuon 

J.... _j 1 .j.,.u t gjj 3ppj,catioo for sanction must be carefully considered before the 

» When there IS a dispute between the two parties over a property It U 
1. 193 but the Court ought to proceed under s. 476, 11 A. L. J. 113 = 1* 
Cr. L. J. 127 and see Notes to s. 195 at pp 510 to 615 It is oot in ev ery case which a Magistrate considers to b* 
63 



994 


THE CODE OF CRIMINAL PROCEDURE. 


[Chap XXXV 

false, that he should direct a prosecution unders 211, 1 P C . 35 C. 42. 5«the remarks of Sank\rav Nair, J 
in 32 M. 49 at p 67 as to the di^erence between institution of a comphint under s. 19a and the passing of an 
order under s 476 

24 In cases of false charge, opportnnlty mast be given to accosed to prove his case — It is unfair to 
direct a prosecution under s 182 or s 211, 1 P C without giving the complainant an opportunity to adduce all 
his evidence in support of his cornplamt, 21 M. L. J. 793 =« 10 M. L T.47={19ll) 2 M. W. N. 9 = 12 Cr. t. J. 323 
_/b//ozi/jK^ 5 C. W. N. 106 and 14 C.707. Though no order under this section can bemadeforan offence under 
s 211,1 P C. committed before the Police, yet when the Police report the complaint to be false and the 
petitioner insists upon a judicial investigation, the petition must be taken to have been preferred to the Magis 
trate, who is therefore competent to proceed unders 476,37 C. 230 re/errtng to 14 C.707 j 10 M. 232 and 33 a 1. 
In 19 C. W. H. 127 =16 Cr. L. J, 320, the order directing prosecution unders 1S2 was set aside though there was 
an inquiry into the complaint, as the complainants themselves had not been examined and the Magistrate had 
acted upon the report which he ought not to have called for A man ought not to be tned for making a false 
complaint until he has had an opportunity of proving the truth of the complaint made by him; and such oppor 
tunity should be afforded him if he desires to lake advantage of it, not before the Police but before the Magis- 
trate, 6 C. 496 In such a case proceedings should not be taken by the Magistrate $uo rtolu, until a reasonable 
interval has shown that the complainant accepts the result of the Police investigation and takes no further 
steps,? C.L.B.3S3. See also 6 C. 682 and S84;7 C.67and 29S; 2 C L. R. 313 , 4 C. L.B.134; 16 W. B. 45 and 
77} 3 C. 281 ; 8 a L. R. 239 , a C, 433; 7 M. 189. See contra 4 A 132. There it was held, that if a Magistrate 
dismisses a complaint under s 2()3 as a false one, and deades to proceed against the complainant under this 
section for making a false charge, he Is not bound, before so proceeding, to give the complainant an 
opportumty of substantiating the truth of the complaint, being allowed to produce evidence before him. it is 
enough that the false charge is made and that no prosecution is instituted ihereon, 1 A. 497, or that the false 
charge is not still pending, 1 H. H. c. R. 30. But the more proper course, however, would be to let the jnfomiant 
bring bis witnesses into Court, hear them out, and then if the case was considered to be a false case to pass an 
order that the informant should be tned under s 211, 1 P C , 80 A. 52. See also 28 P. R. 1886. 

25. There nest be clear ptlma facie ** caee against accBsed.~Before a Court is justified in making 
an order under this section directing the prosecution of any person, it ought to have before it direct evidence 
fixing the offence upon the person whom it is sought to charge, either in the course of the preliminary inquiry 

preferred to in that section, or in the earlier proceedings out ol which the inquiry arises It is not sufficient that 
the evidence in the earlier case may induce some sort of suspicion that the person bad been guiJtyof an offence, 
but there must be distinct ev idetice of the commission of an offence by the person who is to be prosecuted 
16 C. 780; 3 A. 62 To justify a Court in sanctioning a prosecution for tny offence relerred to m s 19S, it is not 
necessary to go minutely into the evidence or to see whether there is sufficient evidence to support a conviction. 
It IS sufficient if the evidence discloses a reasonable foundation fora criminal charge, Weir 11,587 j 7 W.B. (ClviJ) 

4 ' — r.- "r iiHcient grounds, and no 

the order was set aside 

I • • • ■ U the Onginal Court has 

formed a judicial opinion that there is good prtma /aete ground for inquiry into an offence referred to ta s 195 
the High Court will not interfere merely because it disagrees with such opinion, 23 A. 259. 

26. Improper to take Btepe before terrainaUoo «f proceeding! in which offence was committed — 

Order should not be made before the witnesses for the prosecution have been cross-examined and before the 
defence had any opportunity to show that the alleged statement was not false, 11 M L T. I91 = (l2f^) M. 
W. H. 400= IS Cr. L. J. 155. While the examination of a witness was proceeding before a Magistrate the Magis- 
traie ordered his arrestand sent him upfortrlalfor anoffence unders I9i,l P C. that the order directing 

the prosecuuon of the witness, while proceedings before the Magistrate were still pending was improper and 
should be set aside, 4 Bom. L R,778. Proceedings under this section should not be taken until the >ery ^ 

of the case in which false evidence was given or forged document used as genuine, etc, 8 C. L. *03 = 3 *'*’*~"* 
503. Cnminal proceedings for an offence of forgery or given false evidence arising out of a civil litigation 
should not, as a rule go on duririg the pendency of sudi litigation, 16 B. 729 ; 19 C. W. N 125 = 16 Cr. L. 303. 
Qutere Can the trying Magistrate proceed against any person other than the one against whom procee itigs 
under this section had been taken, ifhe sees reason to suspect any other ? Seez 195 (4), 18 M. L. T. 391. If 
however, criminal proceedings coruequent upon the order under s. 476 have terminated and a sentence has 
passed, the High Court will not imerferc if there has been no prejudice, 43 CL 178. It is no doubt true that a 
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Magistriie ought not to take proceedings under s 476 until the dose of the tnal, the reason being as pointed m 
6 Bom. H. C. R. 126 that such action is eminently calculated to intimidate subsequent witnesses and defeat the 
object of the trial, but that is a consideration whidi affects theaccused under trial .and not the witness whose 
prosecution is ordered. 17 Cf. L. J. 77 (Sindh), see also 16 Cr. L. J. 114 (a) But see 20 M. L. T. 232. 

27. Propriety of criminal proiecntlon when appeal Is pending against the original proceed{ngs.-...If 
in the course of a proceeding, either civil or criminal, a Judge or Magistrate finds clear grounds for believing 
that either the parties to the proceeding or their wriinesses have committed perjury or any other offence against 
public justice, he IS justified in directing criminal proceeding;s against such person under this section without 
any further inquiry than tint which he has already held in bis own Court As a matter of discretion and 
propnety, it is right for a Court, before committing a person on a diarge of perjury upon his own uncontradicied 
statement toawait the hearing of the appeal, where an appeal is pending in the case in which ho is charged 
wath sudi perjury, 6 C. 303 /allowing B. L. R. (Sap. YoL) 426 »5 V. R. (ClT. Uij.) 24. See also 13 B. 109 ; 7 B. H. 
C.R.29; 23 C. 532 and 610; 16 0.730 ; 20 C 349; 13 H. 144; 16 A. 80; 21 M. 124; 16 B.729; 13 B. 331. The 
High Court cannot, as a Court of Civil Appeal, interfere, 8 C.L. R. 148. The Hight Court ought not to stay the 
■criminal proceedings where the Court below has refused to do so and has thought it fit in the interest of justice 
to take immediate action, 33 C. 909. Note 67 

23. Aecordiag of lanctlon ander 1. 193 no bar to acting under this seetloo. — The fact that the Court 
ina> have given sanction under s 195, to a person to complain of an offence specified therein, does not affect 
Its power to act under this section should it deem it necessary, 13 R. 3S4 ; 34 B. 83 ; 29 H. 331. But m Madras 
this power must be read subject to 31 U. 140 and 32 U. 49. When a Magistrate sanctions the prosecution in the 
absence of an> application before him, his order must be taken to be one made under this section, 7 U. 189 ; and 
conversely sanction maybe given after a proceeding under s. 476 has been set aside on a technical ground, 
llCr.Ii.4.327(C] , 

S9. Cospt aast toea iteoira «glaha.-\Vhee« a 'iluastfftn maktng an ordor under this section tor 
the prosecution of a person for an offence committed before him purported to act not of his own accord, but on 
the responsibility of the District judge who himself had no junsdict on to pass such an order, held the order of 
the Munstfi was bad inasmuch as it was only nominally his, but the opinion was the opinion of the District 
Judge e A. h. J. 924 ^ 10 Cr. L. J. 523 See Note 44 and 17 Cr. L. J. 40 (0.) 

YI.— NECESSITY FOR PRELIMINARY INQUIRY. 

30. Holding of preliminary Inqalry b discretionary and ib abience will bol render order bad.— 
Ordinarily n is not necessary that there should be a preliminary inquiry before an order under this section is 
made, 6 C. 303. Preliminary inquiry is discretionary to be had or not as the Court thinks fit. 80 C. 474 ; 6 C. W. N. 
293; 1 C. L. J. 630 =: 2 Cr, L. J.6S6,26M. L J.4S6 = 15Cr. L J. 271. In strict law forproceeding under this section, 
neither notice to show cause why the party should not be sent before a Magistrate for a trial nor a preliminary 
inquiry indispensable, 7 Bom. L. R. 64 = 8 Cr. L. J.S4, 14 Bom. L. R. 537= 1 Bom. Cr. Ca. 154 = 13 Cr. L.J 639. 
The adoption of a rigid rule to thvi effect would simply introduce a new stage as a matter of imperative neces- 
sity, 15 A. 392 ; 34 A. 267 ; 20 C, 474 An order under this section sending a case for inquiry to a Magistrate, i> 
not necessarily bad, because the Court did not make a preliminary inquiry beiore making such order The law 
retiuires only such prelimimry inquiry as mi} be necessary, 3 A. 62, nor is omission on the pan of a Sessions 
Judge to hold such inquiry a sufficient ground iorreversing the conviction when the omission does not appear 
to have affected the merits of the case.—// // C Pro.Slh January, 18S2. For other cases, jrr9 C t84at p.lBT, 
2 a L. R. 315 : 9 W. R. 3 ; 23 P. R. 1696. Ste Notes 97—101 at pp 0I&— 518. 4 Pat 434. 

It IS absolutely essential to the validity of an order under s. 476 of the Code that the Court which 
passes the order should apply its mind to the matter upon its ments. 

*' ■ '"S 476 The Sessions 

Judge , ■ - . . • order of the Sessions 

Judge r . • ■ . • himself and ordered 

prosecution on his own imtialive. 21 A. L. J. 930, but 21 A. L. J. 122. 

31. yihen preliminary laqalry deilrable— 

(1) Generally when malertals already before Court are not su^unt la establish a 'pnnta Joeid cate — 
Where the parties to a dvil suit filed a compromise after part of the evndnee was recorded and the siut was 
<3isml«sed and five days later the Judge suo wn// took cogmance of the case afresh and without calling upon 
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the defendant to show cause directed his prosecution for fabncatmg false evidence m respect of provisions not 
relied on bj the defendant Held, that the order was bad as he had not recorded any finding on the question 
of the genuineness or otherwise when deciding the suit and he ought to have given the persons concerned 
an opportunity of showing cause, 17 0. a 23 = 15 Cr. L. J. 217 ; 7 S. L. R. 187 = 13 Cr. L. J. Sil. See also 6 C. 4i0 
=*7 C. L. R. 330. Where the materials already before the Court are insufficient m themselves to establish 3 
fnma facte case it is better to make preliminary inquiry, 19 C. 855. When a suit did not come on for tnal, but 
was settled out of Court, the Civil Court was competent to hold a preliminary inquiry to determine whether 
pnma. facte one of the specified offences had been committed before it by the false personation of the person who 
had confessed judgment, 19 C. 315 ; 12 P, R. 1897. See also 8 A. IH and 95 ; 8 C. L. R. 143 s 2 P. R. 1883 ; 19 A. 
L. J.S6. 

(«■) When offence km not been covnmUed befote the Court suit for the recover} of money 
due on a bond was referred to arbitration, and the arbitrator decided that the bond was a forgeiy and the 
Magistrate directed a prosecution , held, that the Magistrate should not have granted a sanction without making 
an inquiry to satisfy himsell whether there were materials to justify a prosecution, 6 A. 101, A Subordinate 
Judge, on the report of his baihff that he was obstructed by A and B m executing a warrant of attachment ol 
the moveable properly of a judgment debtor, gave sanction for the prosecution of A and B under s 188, 1 P C , 
without making a preliminary inquiry into the truth or otherwise of the report, and sent the case to a first-dass 
Magistrate tor tnal under this section, that the Subordinate Judge would have better complied with the 

requirements of this section if. before acting on the mere report of the baihff, he had made an inquiry of his own, 
RalanJal 701. Where a complaint is made to the Police and a report is made that the complaint is false, the 
Magistratewill not exeraseaproper discretion if he forthwith, on the receipt of the Police report, ordersflia 
prosecution of the complaioant under 5 211, J P. C The Magistrate should give the complainant full 
opportUQit} to have a proper judicial inquiry into the truth of the complaint Put, if advantage is not taken 
of the opportunity, the Magistrate may either aomrd sanction under s 195 to some person desirous of 
prosecuting, or himself make die complaint under s 195 If a judicial inquiry is made, Afagistfate may 
proceed under this section, S C. W. N. 106. .$<r^also7 11.189; 14 C. 707; 27 C. 921 andl3Cr. b. 45 (A,), 16 
C V. N. 691 Bs 14 C L. J. 123 12 Cr. L. J> 209. 

C«iJ Whenthe tdenhty of the offendei , or offence A preliminarj inquiry ought to be 

held when it is uncertain as towhothe accused person is. 23 C. 382, 16 C. 730; 20 0. 349 and 574 or wherethe 
offence is uncertain, i C, 4S0 

82, saccesaop la office may pass order without preJlmlnapy Inquiry.— Theauihorit} of 9 C W.H.8S9} 
34 C. 531 ; 33 C. Il4 tliat it is not competent to die successor m office to pass an order under this section \» ithout 
an independent investigation IS verjmuch shaken by 37 C. 642. AH that was intended to belaid dow n was 
that If an offence has been committed not in Court but outside the Court, an investigation may be iieceS'^ary to 
enable the Court to ascertain the facts justifying an order under s 476, 14 C. L. J. 123 » 13 C. W. H. 691 = 12 
Cr. L. J. 209. 

33. Practice and procedure la prellmlaary Inquiry— 

(j ) Oath may be adnttntsUred and emdtnce taken —Inquiry must be on evidence, one mode of making 
an inquiry is cerainly to take evidence (17 C. 872) and if the Court can take cvidenceit is a judicial proceeding, 

S 4 (wi), 37 C. 32 and see 8 Bom. t R. S89 =* 4 Cr. L. J. 183. But see 6 W. R. 41. 

{it) Person tmpheOted not to be subjected to examination — A person ^gamst whom proceedings 
ire to be taken under this section aught not to be subjected to any examination in die prehmiiiao inquiry, 
Weir II, 599. Set 17 Cr. L. J. 316 (Bur.), where it was held that such a person is m the position of an 
accused and cannot be examined as a w itness 

{lit) Person implicated need not be present— \t is nor necessarj that the prehmmao inquit}, 
contemplated by this seaion, should be conducted in the presence of the accused All that the Court making 
iiiquir} has to do is lo sitisly liseli Uiat there anpnmafaete grounds for sendmg the case for investigation to 
a Magistrate, 9 R. 3; 7 M. 224 $8 C. W. ff. 293. 

{iv) Planner of lecordmg ‘Though the Magistrate made a prelimmarj inquir) under 

s. 476, and presumably examined witnesses in the course of that Inquiry he made no record of their statements. 

We do not find In the Code any provision with regani to the manner in which the evidence m sucli Inquity 
sVinld be recorded But ue are of opinion that for further reference a summary of the statements should 
l-vn made.’ 42 C. 2i0 
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(r) Not ncceisary to give accused opportumfy to ^n>if A Magistnte refusing to give 

the accused opportunity to cross-CTamme the witnesses does not act illegally, or with matenal Irregularity, 
31 A. 267. The person implicated has no right to cross examine the then accused, 18 Bom.L. R. 231. But jr; 
19 A. L. J. 56 where refusal to give opportunity to cross^xamine witnesses by the lower Court was set aside in 
res islon by the High Court and a preliminary Inquiry ordered, 6 Fat. L. J. 116 ; 41 U. L. J. 74. 

(r») Inquiry must be conducted by the Court — See 1 C. 150. 

31. Dieting of wUncssea In laqalrles held by ClvO Courts nnder this iectlon.~With the sanction of 
the Local Go\emment it is directed that when witnesses aresummoned by a Civil Court to attend a preliminary 
inquiry held under this section into any offence referred to in s 195, diet money on the scale allowed for 
Cnmmal Courts, be paid to such witnesses by the nearest Magistrate on the requisition ol the Civil Court — 
Oudh Cr Dig , at p 21 

YU.— PRACTICE AND PROCEDURE OP COURT SENDING CASE. 

35. Procedure when offence not covered by a. 193. — A District Judge cannot direct the arrest and 
prosecution of a person under s. 411, 1 P C, as such an order is not warranted by the provisions of this section. 
If, in the course of the heanng of a case Ibeiore him, he thinks that someone should be proceeded against 
under s 411, he can proceed under Chapter XVI o! the Code by instituting a complaint in the ordinary way 
abo, Rttanlal 519. See 9 Bom. L. R. 1160 ; Veir 11, 596. 

36. Procedure when two contradictory statements are made la two different Conrts.— Where the 
e\idence given before the committing Magistrate was contradicted by the same witness before the Sessions 
Judge, It is not competent for the Sessions Court to order the trial of the accused for perjury without specifying 
which of the depositions made by the accused was false, especially when there is nothing on the record to 
show that the Judge was satisfied that the evidence given before himseli was iabe,3I«.B.R. 20|s 4 Cr, L. J,469. 
When prosecution is ordered in respect of two contradictory statements made in two different Coutts, an 
order under this section of one of the Courts alone is insufficient Both Courts must make an order under this 
section in respeet of the alternative charge, 16 U. L. d. (8b. H.) 40 j or at all events, the Court which desires to 
take action should obtain the sanction of the Court before which, the other statement was made, unless it is 
Itself a Court to which the other is subordinate, 6 0.498^7 C. Ii.R. 467. In TttaJt's Cue, IBom.L.R.7&0 
an offence under 8.211, 1 P C, alleged to have been committed in the Court of Poona City Magistrate was 
brought to the notice of the District Court of Poona in the course of a civil judiaal proceeding. The District 
Judge acted under this section and sent the case down to the first-chss Magistrate, Poona. P/eld, that the 
offence was not cognizable by the first<Iass Magistrate, as there was neither the previous sanction nor the 
complaint of the Poona City Magistrate or of the Sessions Court to which he is subordinate. The fact that the 
Distnct Court and the Sessions Court are represented by one and the same individual will not m any way cure 
the illegality Rut see 6 A. L. J. 393 » 9 Cr. L. 3. 219. 

37. Court cannot reTlaw order declining te lend cate — A Magistrate when acquitting the accused 
dedmed to order the prosecution of the complainant under s. 476, but subsequently on the apphcation of the 
accused he took steps under tins secuon, Md the second order was a review of the first order and the Magis 
tnite’s second order was therefore incompetent and most be quashed, lOU. 1<.T. 339 =s (1911) 2U.H.431 »12 
Cr. Ii.J.856. also Note 3 to s. 369 

88. Conrt may direct proieentlon when moved by itranger,— In 13 Cr. L. J, 1 (0.) it was suggested 
that as the Court does not ordinanly grant sanction under s 195 to a person in no way connected with the 
proceeding the Court should similarly refuse to direct a prosecution under s. 476 when the fact of the 
commission of an offence has been brought toils notice by a stranger, but the Court refused to accept the 
limitation suggested. See, however, 13P. W. R. 1913^=14 Cr. L.J. 107 and Note 23 InS4C.631, Geidt, J, 

was of opinion that it was not intended that when the proceedings had terminated and passed beyond the readi 
of the Court, the attention of the Court should be subs^uendy redrawn by some private person to the fact that 
In those proceedings there had been committed some offence in contempt of the Court’s authonty or against 
public Justice which deserved punishment and in 31 U. 110, Whits, CJ , approved of these remari^ So also 
in 6 A. L. 3. 934, (Note 35) an order by a Munsiff at the snggciuon of the District Judge was set aside, 

39. Offences mast be tpeeifled and the order tending ease mast net be vagtt.— Although s. 643 of 
ActXofi877 gives Civil Courts powers similar to those confened on Civil, Cnmmal or Revenue Courts alike, 
by ihis section, the whole law as to the procedure in cases within that section is now embodied in this section. 
Where a Judge, having disbelieved the evndsnce of a witness, directed the record of the case to be sent to a 
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the defendant to show cause directed his prosecution for fabricating false evidence m respect of provisions not 
relied on by the defendant Held, that the order was bad as he had not recorded any finding on the quesuon 
of the genuineness or otherwise when deciding the sort and he ought to have given the persons concerned 
an opportunity of showing cause, 17 0.0.23:;= IS Cr. L. J.SlTj 7 8. L. R. 187 = 15 Or. L. J,S41. .SVealsoS C. 
=7 C. li. R, 330. Where the materials already before the Court are insufficient jn themselves to establish a 
Pnviafane case it is better to make preliminary inquiry, 19 C. S4S. When a suit did not come on for mal, but 
was settled out of Court, the Civil Court was competent to hold a preliminary inquiry to determine whether 
pnma/aae one of the specified offences had been aimmitted before it by the false personation of the person who 
had confessed judgment. 19 C. 31S j 12 P, R, 1897. Set also 6 A. 114 and 98 ; 8 C. L. R. 143 • 2 P R. 1883 i 19 * • 
LJ.S6. ’ 

(it) When offence has not been committed be/ote the Court— 2 . suit for the reco% ery of inoney 
due on a bond was relerred to arbitration, and the arbitrator decided that the bond was a forgery add the 
Magistrate directed a prosecution , that the Magistrate should nothave granted a sanction without making 
an inquiry to satisfy himseti whether there were materials lo justify a prosecution, 6 A. 101. A Subordinate 
Judge, on the report of his bailiff that he was obstructed by A and B in executing a warrant of attachment of 
tile moveable property of a judgment debtor, gave sanction for the prosecution of A and B under s 186, 1 P C.r 
ivithour making a preJimmary inquiiy into the truth or otherwise of the report, and sent the case to a ffrst-dass 
Magistrate for trial under this section //e/d, that the Subordinate Judge would have better complied w lA the 
requirements of this section if, before acting on the mere report of the bailiff, he had made an inquiry of his own, 
Rat&nlal 701. Where a complaint is made to the Police and a report is made that the complaint is fals*i 
Magistrate will not exercise a proper discretion it he forthwith, on the receipt of the Police report, orders the 
prosecution of the complainant under s. 21 1, 1 PC The Magisu-ate should give the complainant full 
opportunity to have a proper judicial inquiry into tlie truth of the complaint. But, if advantage is not taken 
of the opportunity, the Magistrate may either accord sanction under s 195 to some person desirous of 
prosecuting, or himself make the oomplaint under s 195 Ha judicial inquiry is made, ^e Magistrate may 
proceed under this section, 8 C. W. N. 106. Seeaisol U.lSOj 14 C. 707; 27 C. 921 and 13 Cr. L. J, 48 (A.) , 

0 W. N. 691 14 C. L. J. 123 12 Cr. L J. 209. 

(m) When the identity of the o£ender,ot offence rr A preliminary inquiry ought td 

held when it is uncertain as to who the accused person is,23C.532; 16 C. 730 ; 20 C. 319 and 474 or where the 
offence is uncertain, 1 C. 4S0. 

32, Saccesaor fa office may pass order without preiimlsary iflqulry.— Theauthontj ofS C. HT. 

SIC. 531; 33 C. 114 that it is not competent to the successor m office to pa«!S'in order under this section without 
an independent investigation is very much shaken by 37 a 642. AH that was intended to be laid dow n was 
tint if an offence has been committed not m Court but outside the Court, an investigation may be necessity to 
enable the Court to ascertain the facts justifying an order under s 476, 14 C. L J. 123 = 13 C. W. N 691 ^ 12 
Cr. L. J. 209. 

3^ *n.4 5e<M,e4ara h» preliminary Inquiry— 

(») Oath may be administered and evidence taken. — Inquiry must be on evidence, one mode of makingT 
an inquiry is cerainly to take evidence (17 C. 872) and i( the Court can take evidence it is a judicial proceeding, 
s 4 (»«), 37 C. 32 and see 8 Bom. U R. 689 = 4 Cr. t. J. 183. But see 5 W. R. 41. 

{tt) Pirson tmptuated not to bt suhjeit/d to e:eamination—h person against whom proceeding® 
ire to be taken under this section ought not to be subjected to anj examination in tlie preliminary inqu'Oi 
Weir 11 598. See 17 Cr. I.. J. 316 (Bor), where it was held that such a person is in the position of 
accused and cannot be examined as a witness 

(ill) Person implicated need not be present~~\t is not necessarj Uiat tlie preliminary jnquity. 
contemplated by this section, should be conducted m the presence of the accused All that the Court making 
inquiry has to do is to sitiMy itseli Dial there arc prtma facte grounds for sending the case lor investigation to 
a Mvgistrate, 9 W. R. 3; 7 M. 224 ; 6 C. W. «. 295. 

(ft-) Planner of teeordtng rwdrwrt — * Tliough the Magistrate made a preliminary inquir) under 
5. 476, and presumably examined witnesses in the course of that inquiry he made no record of tlieir sfitemen^ 
We do not find in the Code any provision with regard to the manner in which the evidence m such inquiry 
«hotfM be recorded. But we ore ol opinion that tor /urther rrference a summar) of the sraiemeots should ha'® 
made. 42 C. 2t0. 



s 476 ] OFFENCES AFFECTING THE ADMINISTRATION OF JUSTICE. 9^7 

(&) Not necess^^ry to gwe accused opportumfy to mj« —A Magistnte refusing to give 

the accused opportunity to cross-e't'imine the witnesses does not act illegally, or with matenal irregularity, 
SI A. 267. The person implicated has no right to cross examine the then accused, 18 Bom. L. F- 281 But see 
19 A. L. J. 56 where refusal to give opportunity to cross-examine witnesses by the lower Court was set aside iR 
revision by the High Court and a preliminary inquiry ordered, 6 Pat h. J. IM ; 41 U. [>. J. 74. 

(s'!) Inquiry must be conducted by Ike Court —See 1 C. 450. 

34. Dieting of witnesses la Inquiries held by Olvfl Courts nnder this section.— With the sanction o! 
the Local Government It is directed that when witnesses are summoned by a Civil Court to attend a preliminary 
inquiry held under this section into any offence referred to in s 195, diet money on the scale allowed for 
Cnmma\ Courts, be paid to such witnesses by the nearest Magistrate on the requisition of ihe Civil Court — 
Oudh Cr Dig , at p 21 

VII.— PRACTICE AND PROCEDURE OF COURT SENDING CASE. 

35. Procedure when offence not covered by a. 193.— A District Judge cannot direct the arrest afld 
prosecution of a person under s 4lJ,I P C, as such an order is not warranted by the provisions of this section. 
If, m the course of the hearing of a case Ibefore him, he thinks that someone should be proceeded against 
under s. 411, he can proceed under Chapter XVI of the Code by instituting a complaint in the ordinary way 
also, Rfttanlal 515, See 9 Bom. L. R. 1160 •, Weir II, 596. 

36. Proeedore when tiro contradictory statements are made In two different Conrtf. — Where the 
evidence given before the committing Magistrate was contradicted by the same witness before the Sessions 
Judge, It 1? not competent for the Sessions Court to order the trial of the accused for perjury without speafyiog 
which of the depositions made by the accused was false, especially when there is nothing on the record to 
show that the Judge was satisfied that the evidence given before himself was false, 3 L. B. R. 204= * Cr. L, J.469, 
^Vhen prosecution ts ordered in respect of two contradictory statements made In two different Courts, an 
order under this section of one of the Courts atone is insufiicienL Both Courts must make an order under this 
section in respeet of the altenutive charge, 19 U. D. J. (Sh. M.) 40 j or at all events, the Court which desires to 
take action should obtain the sanction of the Court before whidi, the other statement was made, unless it is 
Itself a Court to which the other is subordinate, 6 C. 499 = 7 C. L.R.467. In Ttlak's Out, I Bem.L. R.750 
an offence under a. 211.1 P C, alleged to have been committed in the Court of Poona City Magistrate was 
brought to the notice of the District Court of Poona in the course o! a civil judicial proceeding The District 
Judge acted under this section and sent the case down to the first-class Magistrate, Poona. Held that the 
offence was not cognirable by the first<Iass blagistrate, as there was neither the previous sanction nor the 
complaint of the Poona City Magistrate or of the Sessions Court to which he is subordinate The fact that the 
District Court and the Sessions Court are represented by one and the same individual will not in any way cure 
the illegality But see 6 A. L. J. 392 = 9 Cr. L. 4. 219. 

37. Court cannot review order decllnlag t» tend case— A Magistrate when acquitting the accused 

declined to order the prosecution of the complainant under s 476, but subsequently on the application of the 
accused be. th\% sectvow., AeWthe seoiad order wasatesiew oi dve ftr&t order and the MagrS 

trate’s second order was therefore incompetent and most be quashed, 10 H. 11.1.339 = (1911) 2 If. N. 431 = 12 
Cr. L. J. 556. See also Note 3 to s 369 

38. Court may direct prosecution when moved by itraDger.- In 13Cr. L J, 1 (Oj it was suggested 
that as the Court does not ordinarily grant sanction under s 195 to a person in no way connected with the 
proceeding, the Court should similarly refuse to direct a prosecution under s 476 when the fact of the 
commission of an offence has been brought to its notice by a stranger, but the Court refused to accept the 
limitation suggested. See. however, S3F. W. R. 1913 = 14 Cr. L. J. 107 and Note 23 In 34C.63l> Geidt, J. 
was of opinion that U was not intended that when the proceedings had terminated and passed beyond the reach 
of the Court, the attention of the Court should be subs^uentJy re-drawn by some pnvate person to the fact that 
in those proceedings there had been committed some offence in contempt of the Court’s authonty or against 
public Justice which deserved punishment and m 31 M. 110, White, C J , approv ed of these remarks So also 
4n 6 A. L. J. 924, (Note 35) an order by a Munsiff at the sugge^bon of the Dislncl Judge was set aside. 

39. Offences mutt be ipecIQed and the order sendlugeaie mast not be vagae.— Although s 643 of 
Act X of 1877 gives Civil Courts powers similar to those conferred on Civil, Cnmmal or Revenue Courts alikev^ 
by this seaion, the whole law as to the procedure in cases wiUiin that section is now embodied m this section- 
Where a Judge, having disbelieved the evidence of a witness, directed the record of the Case to be sent to a 
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Magistrate with a view to his mqumng whether or not he had \oluntanly given false evidence, held, on a 
motion to quash the order, that the Judge had no power to send a case to a Magistrate except when, after 
having made such prehmimry inquiry as may be necessary, he is of opinion that there is sufficient ground 
(r e , ground of a nature higher than mere surmise or suspicion) lor directing judicial inquiry into the matter of 
a specific charge, and that the Judge is bound to indicate the particuhr statements or averments fn respect ot 
which he considers that there is ground for a charge, into which the Magistrate ought to inquire, and that the 
order was bad, because the Judge had made no preliminary inquiry and because it was too vague and general, 
1 C. followed tn 1900 A. W N 149 j 8 S E R. 179 = 16 Cr. E. J. 104 ; 1 P. K. 1910 « 11 Cr. L. J. 90. See also 
i4A. UJ.814; 57 C 478 

40. Order mast specify the accused person.— A Court ought not to send a ca'^e when it is uncertain as 
to who the 'iccu'^ed person is 3Ve23 C. 332; 16 a 730 ; 20 C 349 and 474 Where a District Judge being o! 
opinion that die forgery of a document produced before him was committed either by the plaintiff or by ihe 
defendant, sent both of them to the nearest first class Magistrate, so that the guilty party might be proceeded 
against, held, that the order was illegal and must be set aside in revision under s 439, 163 P. L. R. 19®5 = 
3 Cr. h. 3. 73, 23 A. 249 followed 2 Lah 68. 

^1. Order mast show that it was part of the proceedings In the trial —In the absence of anything to 
<hovv tnu*-i Magistrate a order under s 476 is part of the proceedings in the trial in which the alleged offence 
was committed the order is made without junsdiction (81 M. 140 and 32 M. 49 followed), 6 M. h. T. 97^ 
10 Cr. L. J. 8 

42. Case cannot be cent to third-class Magistrate for inquiry or to Sessions Judge without conund* 
ment.— When a Criminal Court sends a case under this section to a third-class Magistrate to hold a preliminary 
inquiiy, the offence being exclusively triable by the Court oi Session, the thirdclass Magistrate has no 
jurisdiction to hold an inquiry or to commit, 7 K. 189 See 13 M. 131. Nor can the Magistrate send tbeaccused 
to the Sessions Court, wi^out holding a preliminary inquiry under Chapter XVJII, and making a valid 
commitment, Weir 11, 869< Out a Civil Court may send a case to a Cnminal Court lor investigation without 
‘ipecif) ing the particular officer by whom it is (o be investigated, 13 W. R. 49 , contra 4 N.*W. P. H. C. R. 86. 

43. Slmaltaneeui order under this section and a. 350 legal —A hlagistrate may simultaneously send 
down the complainant under this section foran offence under s. 211, I p C, and order him to pay com 
pensation under a 350,21 U. 237; 27 U. 69 and 30 C. 123 (FB). where 23 a 536 and 26 C.1B1 are explained. ^ 

44. Taking lecmlty from accused before drawing up proceedings under this section Illegal —A 

Sessions Judge is not competent to direct a witness alleged to have given fake evidence m a judicial proceeding 
before him to give security to appear beiore him, when called upon to answer charges yet to he framed under 
s 193.1 P C , It IS open to him to take immediate action under this section, li he considers it expedient, 
BC W. N.630. _ . ' . 

49. Irregular order— (i) Of honal order tz bad —VihKie b. Magistrate on'an application by a private 
party for sanction under s 196 against XV, made an order to the effect •'^I charge ATKwith perjurj, and I make 
the case over to . (another competent Magistrate) or in the altemaUve, I accord sanction to the applicant 
to prosecute A’), for an offence unders 182, 1 P C.ctc” /fr/d, ihat such an option oithis kind was no- 
order at alt and was altogether invalid, 29 A. 234. A Court may either grant a sanction or proceed undertbis 
section, but if it grants the sanction and merely sends Ihe accused to a Magistrate, it does not comply ’^ith the 
requirements of this sectionals B. 109 at p. 112. ^ < r > * 

(,«■) Order with a vii w lo eomml to Sezzionz « bad —Again, where a Judge proceeding to act und^ 
this section, made an order arrestingthe accused “ witha view to commit him to the Court of Sessions," held, 
that the order, so far as it was made wiili a view to commit Ihe accused to the Sessions Court, was wrong, but 
the Magistrate should bav e sent the case to the Jiearest first-class hlagisirate, 3 Bom L R. 163. 

(ill) Order sending the case toaDfSlncl A/ogtslrate — An Assistant Collector trying a Rent SuiL 
made an order to the effect “ as the plaintiff knowingly and voluntarily told a he, it will be fair that he be 

proceeded against unders. 193,1 P C, it is therefore ordered that the record of the case be herewith siihmitte 

to Uic Collector for starting a case tinder s. 193." On receipt of tills order, the Col ector, who was also Uistf ct 
Magistrate directed * that a case unders 193,1 P C,beinstituted against .S/iinfur 5‘in//and mideoverford^* 
Sion to fi. Magistrate of the first class ’ field fer Knox, J, that the Assistant Collector intended to act under 
this section vs hen lie made Uic order, and many event, hiS order was a complaint ejllier under s 476 ors. 
made toUie Distfici Magistrate though that officer was aildressed as Collector, and the District Magistrate^ 
tectHV ot svsch coniptainv had junsdicvion undti s 192 to make the order he made, 2B A. 614. Rutln30P»"* 
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1903 105 P.L.R.1903 a Revenue Court being sitished from perusal of certain documents tendered in evidence, 
that they u ere forgenes, sent the c\se to llie District Magisifite for action , A that such a proceeding was a 
complaint within the meaning of s 193 but did not constitute a proceeding under this section See also 33 
P. B. 1901 { 13 B. 109 and 19 15 U. B. R. Ill, 9 1 >> 17 Cr. L. J. S9. 

{iv) Order vterely directing J>roseeiihon wtthout sending case to ^^lguiraie —ha order under s. 476 
which merely directs the prosecution of the accused, but omits to direct the accused to be taWen before the 
nearest hrsKlass Magistrate is utmost an irreguUU) cured tiy s 537,37M.3l7. ^ 13 A. L. J.SSlca lSCr.L<J> 
700. 

(f) The fact that a Magistrate directed a proseaition for an oflence under s. 211, I P C, while 
the offence really falls under s. 184, 1 P C, does not render tlie order bad, 8 B. L. B. 179 = 16 Cp. L. J. 101. 

(ri) As an order under s. 476 of the Code directing a prosecution of offences under ss 193 and lfl6, 
I P C, amounts to a complaint under s 200 of theCode, the Court before making an order must hold an inquiry 
and roust specify by its order (1) the witnesses to prove the complaint , (2) the false evidence complained 
against , (3) whether a person complained against knew that the evidence which he was using as genuine was 
false An order not specifying these matters but leaving them to be fished out by the trying Magistrate is 
liable to be set aside as illegal 43 U. 393. , 

(vtt) Where the Chief Presidency Magistrate made a complaint to himself under s 476(1) of the Code 
and then transferred the same to the third Presidency Magistrate lor disposal, the latter after having enquired 
into the case commuted the accused to the High Court Sessions for tnal, held that the procedure followed ivas 
substantially correct. The Chief Presidency Magistrate in taking the cognizance of a complaint made by him 
self and sending it to the third Presidency Magistrate made a mistake but a technical one only, not going to 
the root of the case There was nothing m the Code to prevent the Chief Presidency ^^aflstrate from taking 
cognizance of his own complaint Taking cognizance of a complaint is not a judicial set 30 a W. N. 276. 

, {vtti) A proceeding drawn up by a Magistrate sanctioning the prosecution of an accused under s. 2ll, 

I P C, with a request that the case may be disposed of according to law does not amount to a formal complaint 
within the meaning of s 4 (A) and cannot be also regarded as a complaint under s 476 of the Code, 62 C. 668. 

But see 3 Bang. 48 where instead of making a formal complaint the Court ordered the prosecution of 
^ibe appellants under s. 476 ot the Code, and forwarded a copy of the order to the Disuic; Magistrate for the 
necessary action, it was held that this was merely ^ formal deiea and did not viiiate the order 

VIIL— JUBISDICTION AND POWERS OP COURT TO WHOM CASE IB SENT. 


46. Order Bendlag case ts «C Itself safRcient to eoofer JwUdlctlen on HagUtrato to whom acessed 
Is lent— When the case la sent to the nearest Magistrate, the order sending down tne case is of itseh suffiaent 
to confer junsdictwn, 16'M. 461, where SkefuarP.C) ,says "The substitution of the descnpiioii • nearest’ for 
' Aavtng power to try' in the 1872 Code is sigmficaiiL’ The power to send the supposed offender to the nearest 
Magistrate of the first class ib quite irrespeaive of the local jurisdiction of the Magistrate to whom the offender 
IS forwarded. S 177 in no way curtails the power under this section. It aSects only the power of private 
complainants and the Fohoe and not the power of a Magistrate acting under this section, Batanlal 88. See 
also 26 M. 640 ) 32'U. 49 at p. 67. in i 8. L R. 81 = 8 Cr. L.J. W9,it was, however, Aetd that the word 
■ . ' • fiction. The Magistrate to whom the 

\ • . ropean accused was committed to the 
■ ' ' " HiMli ' During the trial a witness Stated that 

On an application made under s. 195 
under s. 476 and sent the 
it should be noted that under the present 
It to a nrat-clasi Magistrate having 
* Magistrate of the first class 
■•t to dlatonaa at hMdqaarton.— The 
* the case foe inquiry to the Head 
geographically PuilacLim waS 
wa* not invabd- The word * nearest ' 
otte MagiKrateto whom the casit 


the evidence given by him before the commiiiing Magisti 
for sanction after the completion of the tnal, the trial Judge 
case to the nearest first-class Magistrate at Alipore, 43 
section as amended a Court acting under section 476 must 
junsdiction and it is not now enough merely to send a • 

47. The word ' nearest * refers to area ot 
Sub-Magistrate of Pulladsm made an order under 
Assistant Magistrate oi FoUaehi within whose 
nearer to CinmbJtore than to PoUaeht. Held, the 
must lie construed reasonably It has reference 
Is required to be sent and not necessarily to his 
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Magistnte not the nearest is an irreguhntj cufetl by s 537 (d) 1 S R. 81 8 Cr. L. J. 209. Bui now under the 

recent amendment the word “nearest’ is dropped nnd “having jurisdiction" is put instead thereby 
maUng the meining clear 

48 Offlcer before whom offence committed ihonld not himielf try the c&se In another capacity.— 
S.487 When the officer presiding over the Court exercises revenue as welt as nugistenal jurjsdiction and an 
offence IS committed before him sitting as n Revenue Court, it wiH not be i proper complnnce with the 
provisions of this section for the officer presiding to make the case over to himself as the nesrest Alsgistnte of 
the first class, 2 A. 405. The obvious Intention of the Lcpislatore is that the officer before whom the offence is 
committed should not himself charge and irj {he accuserl, 15 iy. R. 8S ; 12 W. R. 18 But a Sessions Judge is not 
by reason merely ot having, as a District Judge, ordered on inquit) under tins section disqu-ihfied under s. 487 
from trying the case or hearing any appeal when the case has been tried by a Lower Court, nor ishe personally 
interested in the case within the menningof s. 556 16 0.768; 7 C. ff.K7fl8. 

49. Power* of Uaglitrate lo whom ease ft sent.— (i) Mdgulrale mutt dtspoit of the case sent (j httn.-^ 

A Magistrate is bound to bj a Ci» d Court l;iy adopting 

the procedure laid down in , In 28 B. 783, it was held, thjt 

the Magistrate vvas bound .-n by a Civil Court under this 

such MtgtslraU shall thereupon proceed nccording to law' being impcralive- Norcanhe 
refuse to take cognizance of an offence, on a case sent to him b> a Civil Court under this section, 13 B. 103 
IVhen an attaching peon reported to a Alunsiffol ob»tfUCiion jn carrying out execution proceeding, held'Hit 
Munsiff was competent to proceed under this section and send the case to the Distnet \fagfsirate for the 
prosecution of the persons who obstructed the attachment, and the .Magistrate was not justified having regard 
to subsec f2) of this section, in refusing to take cognirance of the case, 31 C. 684. See also 7 A, 87 J. 

(ijj jl/dj He is competent to discharge the accused under* 253 if in his opinion the 

evidence against the nccused is not sufflaent to warrant iheir committal to the Coun of Sessioa The Sessions 
Judge has power, under $ 436 should he see fit toorder the case to be committed, 8 B. H. C B. Cr. Ca 41. 

(ill) Cannot relut-n case—U the case is sent byaCtvil Court, the Magistrate is bound to complete 
the inquiry and cannot return the case to the Civil Court. 3 B. I; R. Ap. Cr. i1\ 7 B. H. C. R. Cr. Ca. 29 j 18 ff. 
R.41. 

(IP) J^fay dtstntss (omplatni --H the order under*. 476 Is made without jurisdiction, the Magistrate 
IS competent to dimiss the complaint, 10 M. L. T, 339 — flMl) 2 M. W. H, 431 «= 18 Cr. L. J. 836. 

(») Proceedings cannot be dropped because sanction is subsequently giten—W after drawing up a 
proceeding under this section, ordering prosecution under s 193, I P C, and while the prosecution is Mill 
being proceeded with, sanction is given m respect of the same, the original proceeding is not dropped but 
Such sanctionis really a continuation of the same proceeding, 8 C. W. H. 127 «= 8 Cr. L. J. 19. 

50. Uaghtr&te to whom case U tent cannot direct eompcnsatloB to be paid If he dlsmfise* cose.— A 
Magistrate to whom a case is sent under this section has no jurisdiction while acquitting the accused to direct 
compensation to be paid. The decreebolder complained to tiie Civil Court of obstruction and proceedings 
were directed under s 476 and after the trial the Magistrate directed the deaee-holder to pay compensation. 

the order was not valid under s 250 as the decree bolder vvas not the complainant, 14 B010.L.R 11660. 

1 Bom.Cr. Ca.237 = 14 Cr. t. J.l, See Note 18 at p 706. 

51. Doe* canccUatlon of order under •iib-*ec. (i) operate a* stay ot proceeding* under *n1)-»ec. (8)? 
—Where a Munsiff decreed In plaintiffs favour, holding the suit bond to be genuine and, at the same time, sent 
down the defendant under this section to the nearest first-class Magistrate to be tried for an offence 
under s 193, 1 P C, and on appeal the Appellate Court finding the defendant's evidence to be true reversed 
the Munsiff* decree p/eld, the result ol the civil appellate judgment must be taken to be, that the order 
of the Munsiff under this section was not mamtainable, as the basis of that order had gone, and that, on 
production of the appellate judgment it was the duty of the Criminal Court to withhold its hands and to proceed 
no further , and even if the defendant had been convicted by the Criminal Court and the conviction upheld y 
the Sessions Jwdge, the High Court would set aside the conviction, although the accused did not move the 
High Court to quash the proceeding as soon as the judgment of the Civil Appellate Court was pronounced in 
his favour, 12 C. W. N, 1 = 6 C I. J, 703 = 6 Cr.P J. 85* Where a Magistrate dismisses a complaint and directs 
a prosecution under this section and the Sessions Judge directs further inquiry setting aside the Order W 
dismissal but passed no order in respect of the order tinders 476, the said order remains good until it is 
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quashed It does not cease to be operatne , all that 12 C. W. N 1 = 6 C. L.J. 703 lays down is that when the 
Appellate Court dissents irom the opimbn o{ the first Court that a statement made by a person was false and 
reserses the decree of that Court, the order o! the first Court under s 476 directing the prosecution of the 
deponent should be quashed and not that the order ceases to be operative without being quashed Therefore 
the Magistrate to whom the case has been sent may continue the inquiry, 21 M. L. J. 793 = 10 M. L. T. 47 =(1911) 
2 U. 9 = 12 Cr. L. J. 323. In 6 L. B. R, 49 = 13 Cr. L. J. 492 it is laid down that if an order under s. 476 (I) 
directing an inquiry by another Magistrate u set aside, it is just and proper that proceedings under sul>sec. (2) 
before that Magistrate shall also cease 

IX.— REyiSIOH OF ORDERS. 

52. Sessions Conitc&nnot rcTlBe.— A Deputy Magistrate having decided that certain witnesses (who 
had guen eandence before himself and before two other Magistrates on different occasions relating to charges 
of noting and causing hurt) had willfully committed perjury on one occasion or another, ordered them to be 
prosecuted for perjury and bound them o\er to take their tiiab The Sessions Judge set aside the said order, 
■deeming it undesirable that sanction to prosecute ^ould be given under the circumstances Heldt that whether 
the Deputy Magistrate had intended to pass an order under this section or to make a complaint under s 195 
(1) (5) the Sessions Judge had no pow er to interfere, 23 M. 203 followed in 7 Bom. L. R. 84 = 2 Cr. L. J. 54. It ts 
the High Court alone that has power to revise under & 439 under its general powers of superintendence A 
Sessions Judge has no sudi power, 34 C. 42. See also 14 C. V. N. 132. 

53. Stasloas Judge cannot under s. 437 direct further Inquiry when the original UagUtrate has dot 
only discharged the acenaed, bat directed prosecntion of complainant.— A Sessions Judge has not the power to 
set aside an order of discharge when the prosecution of the complainant has been ordered under s. 476 for an 
oBence under s. 211, 1 I* C., and if the Sessions Judge ts of opinion that ihe order should be set aside, he should 
refer the matter to the High Court, 15 Cr. L. J. 1 (a) followed, 13 Cr. L. 3. 16 (C V Sit Note 35 to s. 437 

54 High Cenrt competent to revise.— Note 57 under s 439 The High Court is competent in the 
exercise ol its revisional powers to interfere with an order of a Subordinate Court, made under this sectido, 
directing the prosecution of any person for ofleoces referred to in that section. The High Court, under s. 439 
has the powers conferred on a Court of Appeal by $ 423 to alter or .reverse any such order of an inferior 
Cnmmal Court. 26 B. 789 (where 16 C. 730 { 21 If. 124; 20 0. 349 ; 23 & 610 are relied on) contra, steHH. 109{ 
RataBlal 893; 13 H.144; 16 A. 80. It will be seen that there was a conflict of opinion between the Higft 
Courts on this point. But now the Legislature has limited this power of interference of superior Courts. 
s. 537, cL (i). The case in 26 M. 98 where a Full Bendi of the Madras High Court took the view that an order 
under this section, being in the nature of a complaint Is not subject to revision by the High Court, was expressly 
repudiated by all the other High Courts in India and is now overruled by S3 U> 49 (F.B ) where it was held 
followms 124 (F.B ) that the High Court has power under s 439 to interfere, on grounds other than want 
of jurisdiction when a Criminal Court has taken action under s. 476 and no change was effected in the revisional 
power of the High Court by the Code of t898 Under the 1882 Code orders under this section were 
doubtless subject to revision under s. 439 and the words in sub-sec (2) of the present Code, do not 
op«a\t to twike the ptoceedwgs of the Magtsttate TOOtety w comptavot. Sw\>e«s.\on oontemptates aw 
order being passed after such inquiry as may be necessary, and that order Is something more than a complaint 
as defined in the Code, for a tlagistrate who receives it, is bound to take action on it and has not the option of 
postponing the issue of process under s. 202 or dismissing it under s. 203 The words "as if on complaintinade 
and recorded under s 200 “ do not mean that the proceedings taken under subsec. (1) is to be regarded 
merely as a complaint and not as an order The words added to s. 537 certainly contemplate such orders M 
being subject to retision, and moreot’er It is not one of the sections enumerated in sulvsec. (3) of s. 435, 

8 L. B. R.234 (F.B) =3 Cr. L. 3. 123. In 26 A. 249, Stanley, C] , was of opinion that an order under this 
section sending a case to a Magistrate, is not really a complaint though it is of the natare of a complaint. 
See 23 A. 219; 26 A. 219; 1909 A. V.K. 22 = 4 A. UJ. 611 = 7 Cr. L.J.3; 1909 A. W. N. 27 = 4 A. L.J. 803 = 

7 Cr. UJ. 1; 26 B 789; SC. W.)I.7S} i L. B.R.296( 3 Bar. L. T. 101 = 12 Cr.L.J. 89; 3 Bnr. L. T.lt9 = 
11 Cr. L.J. 734; 4 Bnr. L. T. 246 = 13 Cr. L. J.831; 1904-06 U. B. R. (Cr.P.) 4; 1907 U.B R.(Cr. F.)l = 

6 Cr.L.J.2S; 4 R. L. R. 140 = 6 Cr. L. J. 391 ; 9R.L.R. 184 = 15 Cr. L. J. 83; 9 P. B. 1909 = 103 P.L.R. 
1908 = 7 Cr.L.J. 281; 158 P. L. R. 1911 = 33 P. W. R. 1911 = 12 Cr.UJ. 216 ; 29 M. 100 ; 40 Cr. iH (F.B.) 

It IS open to the High Court to consider m revision whether the person against whom the order is made t* 
prejudiced bj the absence of a prelinunarj inquiry, 20 C 349; IS &V.H,e91 = 14 C.L.J. 123 = 12 Cr.UJ. 209; 

7 B. UR. 187 = 15 Cr.UJ. 541; 19C. V.H. 127 = 16 Cr.UJ. S»; 48 B. 401 = 26 Bom. UR. 289 ; 7 Lab. 106. 
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55. High Court will not Interfere merely beekOie on fneta It ra&jr t&ke & different Tlew<— Where a 

Magistrate had tnlcen upon htmself the responsibility of starling n case underss 1S2 and2lt,I P.C.andhe 
does this advisedly and his order shows that he has acted with circumspection and mature deliberation, his 
order should not be lightly Interfered with, on a mere question of fact by the High Court In re\ision,J0O8 A.W. 
H. 27ss 4 A. L. J. 803^7 Cr. L. J. 1. Simihrly, the Chief Court of Punjab in 18 P, R. 1902 hlddoun that reMsion 
should be granted only if there be some error of Ian, some irregularity some abuse or failure to exercise jurisdic- 
tion and not simply because the Re\ isionil Court has funned a difTerent opinion from that of the Courts below 
on the merits of the case In23A 249, STkACiiBV.CJ, remarked that if the Court below had proceeded upon 
merelj fanciful ground or grounds so obviously wrong that it could not be said to have formed a serious judicial 
opinion at all then the High Court Mould interfere, exenon the merits, but such power would not beexemsed 
ivhere the Court below liadarrixed at a judicial opinion on substantiil grounds, merely because the High Court 
disagrees with that opinion Th* High Court must have regard to the nature of the revisional jurisdiction 
and must not in a case arising under s 476 any more than m any other case allow what would virtually be an 
appeal from the Court below, 35 C 909} 9 N. L. R. & R. L. J. S3. The High Court will, however, set 

aside an order when the ordering Court in forming whatever ojunion it did takes action on merely lanaful 
ground or grounds so empty, so obviously wrong that it could not be said to have formed a serious judicial 
opinion at all, 10 N, L. R. 177 16 Cr. L, J. 161; 16 Cr. L. J. 1018. 

56. Power of High Court under t. 439 to rerlso orders made by Conns other than crlmiaaL— It is 
now heldby all the High Courts except Bombay and Punjab m 7 P. tf . R. 1903 = 5 P. R. 1903 =7 Cr. L. J.231 
and 26 B.789, that a Criminal Cendi cannot revise orders nude. byCouns other than criminal hotel! 
under s 43S 

(i) Owf Cowr/— A Criminal Bench ol the High Coiut cannot interfere under s 439 with proceedings 
of Civil Courts under this section. Application must be made under s. 115 olM# Oitl J-rocedHre Codi V of 
1903 40 C. 477 , 8 C. h. 73 , a Criminnt Bench may deal with such orders only if authonzed by the Chief 
Justice under s u of tiu High Courts Ml 40 C. *77 (F.B) Seo 28 A. 584 |F.B ) which oierrules 26 A. 3*9 1 
SOH.311,31H.810,26M.189,*L. O.B. 133 «-7Cr. LA. 416,7 L.B B.76 >b 6 Bor. L. 1.144-* 14Cr. L.3.4991 
34 A. 393 , 4 L B R.339-*9 Cr. L J.24. 17 0. a 2S«15 Cp. L. J. 217} 17 M. L.T. 263 » 16 Cr. L. J. 333) 
1915 0. B. R. HI, 83 s- 17 (,r. L. J. 63. An order by aSettlement Officer acung under Chapter X oiihe Btngal 
Tenancy Act% is revisable only under a 1 IS of Ovtl Pneedure Oufe or under s. 15 pf the High Courts Act, 
40 C. 477 (F.B.) 31U.L.J.4<0. 

(ii) Ketenut CbKr/.— When an order under this section is made by a Collector, the High Court 
cannot interfere in revision as the Collector is not an lofenor Crtmiml LourL The application, if any, for 
revision should be presented to the Board of Revenue to which alone the Collector Is subordinate, * A. L.J. 
701 = 1907 A. W. N. 277<-6 Cr. L. 3. 350, 3 B L. R.65*-10 Cr. L. J 399; 15 Cr. L J. 2 (Oadb), 38 H. 72, 
14 A. L, J. 1077. Oi course, the Lolleaor would have had no jurisdiction to proceed under this section unless 
he had been acting as a Revenue Court lu 1902 A. W. tf. 203 a Revenue Court made an order under this 
section and forwarded the accused to the District Magistrate, who acting under sub-sec. (2) of this secuon, 
transferred the case to a Magistrate subordinate to him After an unsuccessiul application to the Sessions 
Judge to set aside the order, the High Court was moved in revision. Held, that iieiiher the High Court 
nor the Sessions J ucli,e had any jurisdiction m the matter If the object of die application was to question the 
original order of the Revenue court, the Appellate or Revisional jurisdiction was in the superior Revenue Court 
and as regards the only order passed by the District Magistrate it was a perfecUy legal order made under 
sub-sec (z) of this secuon 

(ill) District jRegislf or Court cannot revise the orders of a District Registrar, 35 A. 109. 

56-A Procedare when Bench of Chartered High Coart hearing petition from order passed by 
Coart divided.— When the Judges ot a Division Bench diner in a matter under revision beiore them under s. 115, 
Civ P C, the opinion of the '•enior judge prevails, d. 36 of the Letters Patent and not s. 93, Civ P being 
applicable 19 M L T. 591 *- 17 Cr. L. J, 42. j ) 

57. Board of Revenae cannot revise order ot Rovenae Court -^The Board of Revenue has no power 
to set aside the order of an Income-tax Collector directing proceedings under's. 476, 36 U. 72 

SS. Procedure to he adopted when Uanslff desires to show caaie — A Munsiff, as a judicial officer, 
rmnot under tills section direct the prosecution ot a person under ss 2Z8 and 500,1 P C, inrespectof contempt 


s 476] 


OFFENCES AFFECriNO THE ADMINISTRATION OF JUSTICE 


1003 


oE Court ind delamation. If the Munsiff desired to show cause against the rule issued by the High Court m 
respect of such a proceeding he should appetr by Cotuisel, 6 C. L. J. 713 

X.-STAY OF PROCEEDINGS. 

59. Power of Chartered High Court to stay proceediugs under this lectlon.— The Madras High Court 
e\en when it was of opinion that it could not retise the orders under this seetion [26 M, 68(F.B.)] held, that it 
had the power to stay proceedings instituted under this section by a CimI Court during the pendency of an 
appeal The power of general superintendence of s. 15 of the Charter Act^mA transfer (s 1.9 of the Letters 
Patent) implied the power to send for the records in any case m the Lower Courts which must of necessity stay 
further proceedings m that case The High Court has the power to point out to the subordinate Courts the 
inexpediency of trying a case When it is likely to interfere with the due course of justice (34 C 843 referred la), 
31 U. SIO s 18 U. li T. 691 » 17 Cr L, J. 42 ; 43 A. 180. 

60. Power of High Court to stay proceedings.— 18 6.729,26 B 73S;23C 610 , 31C.853, 30 U.226 
and Notes under Heading XXIX, at pp 54b and 517 and Note 54 to s. 439 Quare, whether the High Court in 
the exercise ot its civil reviaional powers has power to stay criminal proceedings, 35 C. 909 , 23 C. 610 ; but the 
Cnminal Court should be asked to stay proceedings, 8 C. W. N. 31. 

61. Vthen stay of criminal proceedings derslable.— (a) Pending tK</— It would be a dangerous 

doctrine to lay down any hardandiast rule to the etiect that a criminal trial or inquiry should of necessity 
be stayed, simply because a civil suit has been instituted between the partiesm which some or all of the matters 
matenally in lasue m the criminal case would have to be determined, until the civil litigation was finally 
decided. The casein 34 C. 843 taysdoun no general rule A Court may well hesitate to give sanction to 
prosecute his adversary for an oftence alleged to have been committed during the pendency of a civil litigation 
as, if It acceded to his request, it must, to 'ome extent at least give him an unfair advantage by enabling him 
to hold over the head ot his advera«ry for at least six months the threat of a criminal prosecution which might 
or might not eventually be undertaken. Hut it is a very difieient thing to ask a Cnminal Court which alter 
inquiry held with this very objei.i in v lew, has come to the conclusion tltat there are grounds for starling cnmi 
nal proceedings against an individual to stay its liand indefimtely or at any rate, possibly for some years, 
because that individual has hied a civil «uit As held in 35 C. 909 it is very desirable that such a prosecution 
should be entertained as speedily as possible while the evidence on both sides is fresh, 13 C. W, N. 393 11 Cr* 

L.J.4 In thiscase the civil suit was insttiuted nearly eight months after the criminal inquiries ^began and 
after the petitioner had been called on to show cause wh> he should not be prosecuted. It is not an invariable 
rule that the criminal proceedings should be stayed during the pendency of civil htigaiion regarding the same 
subject matter Certain property was attached m execution of a decree Thereupon accused Nu 1 applied 
to liave the attachment raised on the ground that be had purchased the property Iroin the judgment-debtor 
under a sale-deed executed long betore the date of the attachment In the summary inquiry belore the Civil 
Court, he produced the sale-deed which was supported by the evidence ol accused No 2 The Civil Court found 
that the deed w as a forgery and rejeaed the claim aud then, liolding an inquiry under this secuon committed 
botli accused to the Sessions Court on charges of perjury and forgery During the pendency ot'diis inquiry, 
accused No i filed a civil suit to establish the genuineness of the sale deed and to set aside the attachment. 
He also applied to the High court to quash the commitment otstaj crmunal proceedings pending the disposal 
of the civil suit Held, reiusuig the application, that the mere fact that a regular suit was hied to establish the 
genuineness oi the salesleed was not a sufhaent ground lor quashing ihe commitment or for adjourning 
the trial pending the hearing of a cml suit, 18 B. 581. Where on the refusal of the Distrirt Kegisirar to 
register certain documents, suits were insutuied l^ the petitioners for the registration of the documents and the 
District Registrar ordered die prosecuuon oi the petitioneis for forgery of the documents, the High Court 
being of opinion that the petitioners had followed regular course presaibed by law to obtain registrauon 
stayed the criminal proceedings for three months only, in order to prevent the petitioners postponing the 
cnminal proceedings for a long lime by mtroduang delays fn the conduct of the dvil suit, 14 C. W. H. ISL 
See also IS Cr. L. J. 1 (C.) , 9 P. W. R. 19 IS and 8 P. W. R. 1916. 

(d) Criminal Proceedings instituted se/ien civtl smU pending — \\ hen a cml suit is pending, proceed 
mgs are instituted in respca of an ofTence under s. 474. 1 P C., alleged to have been committed In the course 
of sucli suit It is expedient that Cnminal Proceedings should be deferred pending the hnal disposal of ihe civil 
suit, 19 C W. N. 129 » 16 Cr. L. J. 309 

(f) pending tf/zeui— Though ordioanly the High Court will not interfere with the disaelion of the 
trying Magistrate and suy proceedings in a Cnminal Court, pending the disposal of a second appeal on the 
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avil side yet it uill undoubtedly do so when impentiiely required in the interests of Justice 6 C.S03}B LR. 
Snb 7oI «5;16 B 729, 48 B 981j28B 783t flC W N «t fltLJ 233j 23 C 610} HGW N 181, 84 C. 
848, 31 M BIO It was held id 33 C. 909 follavnng 26 B 789 that where a Civil Court on passing orders 


oi uvii pioi-eeamg is not a suthcient reason to quash under s 215 a commitment made under s. 47a See also 
14 Bora L R 068 = 1 Bom Cp C* 218 = IS Cp t J Sts and 21 P W R. 1912 = 23 Cr L J. 179 

62 Sessions Jadgo cannot stay ppoeeedlogs of Cltll Coart.— A Civil Court acting under s 478 or 
s 478 not being an inferior Crimiml Court uithln the meanins: of s. 435 a Sessions Judge has no jurisdiction 
under these sections to stiy the \ roceedings tikeo by a Cml Qourt is he cannot call for the records In such a 
case Weir II, 602 See also Note 26 at p 1050 

XI -APPEAL 

Under the new imc dment it will be found that s. 476-A enables a superior Court to make a complaint 
where the Subordinate Coi rt has omitted to do so and under s 476-Dan appeil Is expressly provided for from 
orders under s 476 

476*A. The power conferred on Cml Revenue md Criminal Courts bj section 476 
Superior Court may subjection (1) may be exercised m respect of any offence referred to 
complain where Sub therein and alleged to have been committed in or in relation to any pro- 
ornme?to^o'?o ^ ^ * ceeding m any such Court by the Court to which such former Courtis 
subordinate within the rneacung of section I9o subjection (3) m any case in 
which such former Court has neither made a complaint under section 476 in respevt of such offence 
nor rejected an application for the making of such complaint and where the superior Court makes 
such complaint the provisions of section 476 shall apply accordingly 

Notes —1 Under the old Code there was a conflict of deasions as to wl ether an Appellate Court can 
institute proceedings under this section when the Lower Court has omitted to do so 32 B 184,310.831, 
10C,W N 1091J. 

But now under the present amendment under the new s. 476-A a superior Court may complain where 
a subordinate Court has omitted to do so. 

2 Direction to complain by the higher Conrt pending an application for sanction before a lower 
Court.— The pendency ol an application lor sanction before a lower Court does not prevent a higher Court from 
granting a sanction under s 476-A of the code 28 Bom L. R 713 

476»B, Any person on whose application any Civil Revenue or Cnminal Court has 

. refused to make a complaint under section 476 or section 476-A, or against 

whom such a complaint has been made may appeal to the Court to which 
such former Court is subordinate wilhm the meaning of section 195 sub-section (3) and thesupenor 
Court may thereupon after notice to the parties concerned direct the withdrawal of the complaint 
or as the case may be itself make the complaint which the Subordinate Court might have made 
under section 476 and if it makes such complaint the provTSions of that section shall appV 
accordingly 

Hotel — 1 No appeal to the High Coart agatnitas order made under leetlou 476 B — Reveriioual 
lueUdlcUon not ordinarily exercUed.— No appeal lies under the provisions of tlie Cnmmal Procedure Code 
against an order made by the Court to which the Court making a complaint under s. 476 is subordinate 

Although the High Court may in extraordinary cases exercise revisional powers In cases falling 
under s 476-B of the Code yet generally speaking where the Lower Appelhte Court withdraws a complaint 
made under s. 476 it is very difficult for the High Court to interfere in revision. 

The question whether a complaint should be made under section 476 is almost invariably a matter 
oi discretion and if the trial Coi rt or the Court to which it is subordinate thinks that no complaint shoidd 
be made it is notdeslrable that the High Court shonld interfere. 
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ss 476 — 476-B } offences affecting the administration of justice. 

Under s 476 as amended the Court is directed, m case It thinks that proceedings should be taken, 
to make a complaint in wnling signed by the presiding officer of the Court and forward the same to a 
Magistrate oi the first class having JunsdicMon 

A Court proceeding under s 476-B should, if it quashes the direction to prosecute, direct with 
drawal of the complaint , it is not enough to direct that the sanction granted by the tml Court should be with 
drawn, 26 Bom. L. S. 289. 

2 Abatement of appeal on the death et the appeUant'^The right of appeal under s. 476-B does not 
sunue on the death of the appellant and the appeal abates. 47 A. 3S9. 

3. The dnty of the Appellate Conrt under a.476*B.— In deciding an appeal under this section the Appeal 
Court should reconsider the entire matter on its merit and should take a complete rei lew of all the facts and 
if the Appellate Court is not satisfied tliat a pnma f \cxe case has been made out, the order appealed against 
must be set aside The words *' the offence which appears to have been committed ' mean the facts before the 
Court, unless rebutted, show that an offence has been committed. 23 A. L J. SIS. 

4. Operation of ss. 476-A and 476-B. — From tlie scheme of the new amendments it appears that if 
the Subordinate Court has neither made a complaint under s 476 nor rejected an application {or the making of 
a complaint, then the Superior Court maj lake aaion under s. 476-A and make a complaint. But where the 
Subordinate Court has rejected the application or has granted that application b> a formal complaint, then, the 
procedure contemplated by the Code is by way of an appeal to the Superior Court under s 476-B 

Further, that an appeal under s 476 B of the Code is barred under Ait 154 of the Limitation Act if 
filed more than thirty da>s after the order rejecting the application under s 476 52 C. 1009 

a. Tfbether an appeal lies to the High Court nnder i. i76>B from an appellate order of the 
SUtrlct Jndge making a eeraplafnt which the Ssbordiaate Judge refused to field, that no appeal lies 

under s 476-IJ of the Code to the High Court from an appellate order of the District Judge making a complaint 
under s 476, which the Subordinate Judge might himseU ha\e made but refused to make, 6 Lab. 56. 

But tee S Pat. 262 uhere 6 Lah. 56 is disapproved and it is held that an appeal lies on behali of the 
person against unom complaint is made by the District Judge In the Patna as well as the Lahore case the 
facts were the same In both tlie cases the Sub-Judge had reiused to make a complaint and from this order an 
appeal was preferred under s 47e B to the District Court, and the Distna Court passed an appellate 
order under s. 476-B to lodge a complaint It goes without saying that in the case of every order to hie a 
complaint whether made b> a subofditme or superior Court the procedure laid down under s 476 is to be 
followed in sending the comiihint to the nearest Magtsiraie etc though the application may be made by a 
party under s. 476 or 476-A or the party may ask the Court to file a compUint in an appeal under s 47b-B 

The Patna High Court appears to hold that in appeil is provided under s 476 B m all cases where, 

■ Any person against whom a complaint under s. 476 has been made by an> Court. (5'ee 5 Pat. 2T4 ) This 
is how the s 476-11 is construed by the Patna High Court The words ‘ any Court ' may mean the Court of 
of First Instance or the Appeal Court and would include both the Sul>-Judge and the District Judge And 
the conclusion arrived at by the Patna High Court is that where any Court whether the trial Court or the Apf>eal 
Court lodges a complaint by following the procedure under s 476, a right of appeal is given under 
« 476-B to a person against whom such complaint is filed. 

But It IS submitted that the Patna decision cannot be upheld, and, on the contrary, the decision in 
5 Lah. 56 correctly interprets s 476-11 for the following reasons — 

UJ The policy of the Criminal Procedure Code is not to allow two appeals as a rule incntmnal matters. 
According to the construction put by the Patna High Court on s. 476-B there would be two appeals under 
tint section. 

• (2) The words “or s. 476-A’ in s. 47frB would be quite superfluous, because every District 

Judge liking action under s. 476-A will have to proceed under s.476 and to file a complaint under s. 476 So 
e\ cn w ithout the mention of s. 476 A In s. 476B an appeal would he under that section as the actual complaint 
is filed by the District Judge under s. 476 , 

(3) Seetfoo C7S-B has tba wenfi— 

“ Any person on whose The wind apphcation is very important and dearly indicates the 

circumstances under which an appeal is allowed under & 476-B. 



1006 


THE COOP OF CRIMINVI PKOCLDURE 


[Chap XX.W, 


Under thli leetbn *n appenl is onij allowed la th« following cases — 

(rt) When Til ajjplKntion is mide under s 476 to the trial Court. / e , Siib-Jucigc ind he refuses toRTanti 
(6) When in ipplicition is made for tl»c first hme to the District Court under s. 476 (where no 
application was mide to the trial Court \.e , Sub-Judge) md the District Court .icts under s t76 A 

For purposes of appeal, s. t76-U comemplites an order refusing a eomphmt or miking i complaint 
on an by a pirty either under s 476or476'A Over such an order on siidi in apphcalion onIj a 

right of appeal is allowed under s tTfi-Il This section does not seem to contemplate a right of appeal over an 
appellate order rejecting of making a complaint, whicli order i*. itself pissed m an ippeil under s 476-B and 
which cannot be said to have been pissed on an applicition either under s. 476 or 47&-A 
On this point, jee abo 26 Bom L B. 289. 07 Cat 470. 

6 Whether revision lies to the High Coort over an appellate order passed nnder ■ 476-B.— As regards 
revision all the High Courts seem to hive been agreed that in most cases revision lies to the High Court over an 
appellate order passed under s. 476-B by a District Court Ste 26 Bom. 1.. R. 239 , 02 Cal 478 ; 0 Cah 66 ; 0 Fat 
262. But the Allahabad High Court Ins htH that there is no revision to the High Court under s 439 in caseo* 
an order pissed under s 476-B by a suiverjor Cwtl Court 24 A. L. J 217; 26 All 219 (P B \ followed In this case 
the MunsifI dismissed an application tinders 476 and rclwsed to file a complaint Thereuasanappealoverthis 
order to the District Judge and the District Judge under s. 47trR allowed the appeal and ordered a complaint to 
be filed under s 476 Under these circumstances It was held thit where an order is passed under s 476 by a 
superior Civil Court the case docs not fill under s 439 because ss 435 ind 439 must be read together and under 
these sections High Courts have power to revise the Records of only Criminal Courts and not Civil Courts. 

The word proceeding mss 433 and 439 refers to a criminal proceeding, and therefore where a 
superior Civil Court acts under s. 476-B the proceeding Is a civil proceeding and notaaiminal one and so 
ss 435 and 439 cannot apply to such a proceeding and therefore there cannot be any revision 

ln26Bem. L. B 289 the proceedings concerned wereinthe Civil Courts, and revision was sought 
over an order of the District judge in a civil matter and still It was held that though an appeal would not he 
over an order passed by a District Judge under s 476-B still revision may lie under s. 439 though the High 
Court as a rule, will not interfere with the discretion of the Lower Courts In view of the remarks lo 
24 A. L J 217 the decision m 26 Bom L. R. 289 will have to be re-considered. 

7. Limitation In the case of aa appeal noder r« 476-B against an order making a complalat— 
Limitation begins to run from the date of the making of the complaint and not from the dale of the order of 
the District Judge directing that a complaint be drawn up because s. 476-B of the Code gives a right of appeal 
to a person against whom a complaint has been made 7 Lah 77 Cf Note 4 above for limitation in case of 
rejection to hie a complaint 

A77, (Power of Court of Sessions as to such offences committed before itself) omitted by 
’s 129 oi Act XVIII of 1923 
The Joint Committee Report, 1922, says — 

Section 477 is tncoiisistetit aith section 476 ss proposed by the Bdl beesuse the htter 
section made it obligatory on the Court to make a complaint and send it to a first class Magistrate 
This defect has been removed by one of the amendments we have made m section 476, but vve are 
doubtful whether s 477 should stand We vonsidcred a proposal to enable a Court of Sessions 
to try a case committed to it after a complaint had been made by itself but we do not think it desir 
able that a Court which has instituted the proceedings should dispose of the case itself, and we have 
therefore, introduced a clause into the Bill repealing s 477 *’ 

478, (1) When any such offence is committed before any Civil or Revenue Court, or 
brought under the notice of any Civil or Revenue Court m tlic course of a 
power of Civil and judiaa! proceeding, and the case is triable e.rclusively by the High Court or 

Revenue Court to Court of Sessions or such Civil or Revenue Court thinks that it ought to be 
complete tngutry and ^ ^ ^ . 

commit to High Court by the High Court or Court of Sessions, such Civil or Revenue Court 

or Court of Sessions. may, instead of sending the case under section 476 to a Magistrate for 
inquiry, itself complete the inquiry, and commit or hold to bail the acaised 
person to take his trial before the High Court or Court of Sessions as the case may be 
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(2) For the purposes of an inquiry under tins section the Civil or Revenue Court 
may* exerase all the powers of a Magistrate, and its proceedings in such inquiry shall 
be conducted as nearly asmaybe in accor^nce with the protisions of Chapter XVIII, f “ and 
of Chapter XXXIU m cases where that chapter applies and shall be deemed to have been held 
by a Magistrate” 

Notef.— 1. Scope of the wordt “ any inch offcQGe.**~These words mem an offence referred to ins 195, 
and not an offence referred to in that section qualified by the circumstances under which it is committed, te, 
■committed by a party to any proceeding, in any Court, tn respect of document given in evioence in such 
proceeding, as described, m cL (r)of s. I9S of the 1882 Code, 22 C. t004; 11 B 531, centra 15 U. 224 and see 
Notes 3 and 20 to s. 476, 37 C. 250. This section must also be regarded as supplementary to s. 193 

2 Preliminary loqnlry neceia&ry and the pracedBre under Chapter X711I mnst he strictly followed 
— A Civil Court has no power to order the commitment of a person for offences under ss. 471, 466 and 193, 
I P C, without holding ihe preliminary inquiry required by this section, 23 W. B. 52 Where a Court elects 
to commit the accused itself, the procedure as to preliminary inquiry into cases tnable by a Sessions 
Court (Chapter XVIII) must be strictly followed, 4 M 227 Weir 11, 585, The preliminary inquiry must be 
conducted strictly under Chapter XVII If the offence has not been committed before Court itself, or if the 
■offence be one not exclusively cognizable by a Court of Sessions (or one which m the opinion of the Court 
ought to be tried by a Court of Sessions! the Court which considers further inquiry to be necessary cannot commit 
the case to the Court of Sessions, but must send it to a competent Magistrate. 4 B 2S7, see 15 A. L. J. SOS ; 
40 A. 33. 

S, After taking steps aoder t. <76, Court catmat proceed Bnderthliteetloa <-Tbe procedure prescribed 
m this section, vts , of completing the investigation and committing the accused, etc, is only alternative, and 
when a Civil Court has once sent a case for inquiry under s 476 before a first class Magistrate, and the Utter 
■discharges accused under s 209, the Civfl Court has no power to revive the case against the accused and issue 
notice upon him to show cause why he should not be proceeded against before itself, Rataolal 959. 

4 . Preceedlnie which may be coastraed as order* under thb section _Jtn Assistant Sessions Judge 
before whom a witness gave a false deposition, took cognizance of the case under s. 190 (c) m his capacity as 
District Magistrate On objection being taken for want of previous sanction under s. 19S alleging that the 
action taken by the officer as a District Magistrate was not tantamount to a s'lnction by him as a Civil Judge 
ArW, that the action taken by the officer was m effect action which as a Civil Judge he was perfectly competent 
to take under this section as the offence was brought under his notice as a Civil Court in the course of a 
judicial proceeding As a Civil Judge he could cither transfer the case to himself as i Magistrate for encjuiry or 
completing inquiries as a Civil Judge commit the accused 9 Boro L R. 213 » 5 Cr. L J 203. No action having 
been taken on a sanction a complaint was lodged by the Aiir^aeof a Magistrate under the orders of the 
Magistrate in the Court of the nearest first<la3S Magistrate I/e!d that the proceedings were instituted under 
s 476, S< B. 88 

5. Seulons Jadge not entitled to itay proceedings of cull CoarU under this section.— A Civil Court 
acting under s. 476 or this section, not being aniidenor Criminal Court within the meaning of s 43a, a Sessions 
Judge has no jurisdiction to call for ibe records of a Civil Court and to stay the proceedings relating to an 
inquiry into a charge of an offence held by that Court under this section, Weir 11, 603, see Note 68 to 
S.476. 

6 Stay of crlmtoal proceedlogt pending elvO lltlgatfoo.— dlrr Note 67 under s. 476. 

7. Whethtr anorderof commitment ander thb aectlonby a Jadge of the High Coart can be qnuhed. 


quashed, 43 U. 86 1. 

« TS« to IbeonvK mc4««U*'«nr»oiiu 
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479. When nn> such comnitraent is mnde b> a Civil or Revenue Court the Court shall 

send the charge with the order of commitment and the record of the case to 
or^R^enue Court In Prtsidencj Migistrale, District Magistrate or other Magistrate authorized 
such cases to commit for trial and such Magistrate shall bring the case before the High 

Court or Court of Sessions as the case ma) be together with the witnesses 
for the prosecution and defence 

Notes Sef s. 206 as to Magistrates authorized to commit for trial 

480. (1) When any such offence as is described m sections 17o 178 179 ISO or 

Proc dure in certain Oic Indian Penal Code is committed in the view or presence 

ca«:eTo1 contempt any Civil Criminal or Revenue Court tlie Court maj cause the offender 

to be detained in custodv and at an> time before the rising of the Court 
on the same day ma} if it thinks fit take cc^nizance of the offence and sentence the offender 
to fine not exceeding two hundred rupees and, in default of pa>ment to simple impnsonmenC 
for a term which maj extend to one month unless such fine be sooner paid 

(2) Nothing in t section 29 A or Chapter XXXIII ' shall be deemed to appl) to 
proceedings under this section 

Notes.—! Scope of th* sectloBS referred to — S t7»— Omission to produce a document before a 
public servant by a person legally bound to produce such document S 178— Refusing oath vvhen duly required 
to take oath b> a public servant S 179— Refusing to answer a public servant authorized to question, S ISO— 
Refusing to sign a statement made to public servant when legally required to do so S 228— Intentional insult 
etc to a public servant sitting in ary stage ol a judicial proceeding 

2 Form of warrant —As to the form of warrant m certain cases of contempt when fine is imposed, 
j«Sch\ Form No 33 As to the form of ihe record sets 491 C/ Notes at pp iii and iv of the Appendix. 

3 Prevarication may amoont to contempt —Prevarication by a witness inaj though it does not 
necessarily amount to a contempt of Court within the meaning of s 2'>8 I P C and under this section !0 B 
H C R 69 , see ccf /ru 4 B H C B Cr Ca 6 and 7 , IS W R 5 

4 Latitude mast be allowed to counsel In conducting the case Notes 2 and 2 under s -ISI 
Some latitude should be allowed to a member ot the Bar insisting in the conduct of his case upon his question 
being taken down or his objection noted where the Court thinks the question mad msMble or the objection 
untenable There ought to be a spirit of give and take between the Bench and the Bar in such matters and 
every little persistence on the part of a pfeader should not be turned into an occasion for a criminal tnal 
unless the prisoner s conduct is so clearly vexatious as to lead to the inference tliat his intention is to insult 
or to interrupt the Court 6 Bom L R 341 Anirrelevantquestionput to a witness cannot amount to a contempt 
under s 228 I P C though a persistence in vexatious or irrelevant questions after warning might amount 
to a contempt 44 P R 1B67 But5rc46 B 973 

5 When there U no Intention to insult, there can be no contempt— 3irr Note 1 under & 4S4 — 

Where an accused person in making an application for transfer of the case pending against him inserted m 
such application assertions of a scandalous or defamatory nature concerning the trying Magistrate that 
there being no intention on the part of the applicant to insult the Court but merely to procure a transfer of 
his case the conviction under s 228, 1 P C was bad 1893 A. W N 145 An application for transfer from a 
particular Court on the ground of a probable miscamage ol justice is not a contempt 34 P R. 1869 A 
Court has power to deal with an accused only if he committed one of the offences enumerated herein a 
person therefore cannot be convicted under this section for walking with creaking shoes near the Court room 
SU.L T 236 = 9 Cr L J 309 In S3 A 284 the case in 189B A. W N was followed 

6 No contempt, unless Uagbtrate sitting In conrse of Judicial proceedings —In an inquiry held by a 
second-class Magistrate about a breach of the peace which arose in consequence of a dispute between two 
castes the accused said to the Magistrate in a defiant and insolent manner that he would never permit the 


• Tie wo d. whether be Is on Euroi^een Dr t ebsob ector n t «e eom tied br Act XII of 1123 
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castes to be friend^' even U the Magistrate were to shoot Mm dead '* The Sub-Mdgistrate thereupon fined him 
RS SO ind the Joint Magistrate revetted thi cdnvtction odthe ground that he wds not sitting in ahy stage of h 
judicial proceeding and this reversal was upheld the High Courtas perfectly correct, Weir 11, 603. Whiles 
T^hsildar w as hearing a civil case, he allowed the proceedings to be interrupted by the accused, a lambardar^ 
who hdd brought part ofa sum due from him for re\eaue and in the course of which the accused waS alleged 
to have abused the Tahsildar and was prosecuted, A/Af that the Tahstldar was not sitting in any stage of a 
judicial proceeding and the conviction under s 2i8 was nnsustainable 40 F. R. 1831 j tee also 88 P. ^ 1886. 

< 7. Section not applicable to village headmen la Madraa^The head of a village is a Criminal Court, 

but he cannot take cognizance of a contempt under this section, because under no provision of the law has he 
p6wer to fine. — Mad. H C Pro , iSlhJuly, 1870 Ss. 480—432 do not apply to Village MunsiS therefore, where 
a Village Munsifi was intentionally insulted in the disdiarge of his Magisterial duties by the acatsed, who 
was thereupon convicted by a seoond<]ass Magistrate on Police report held, that the conviction was nght as 
the Magistrate had junsdiction and the want ol sanction or complaint on the pait of the Village MunsiR was 
a defect curable by s. 537, IS U. 131. 

8 Contempts mast be dealt with before rblng of Coart.— The procedure laid down m this section 
should be s^nctly followed. The provisions of the section should be applied Ihen and there, at any rate before 
Its nsing, by the Court in whose view or presence a contempt has been committed whicli it considers should 
be dealt with under this section. Where a Magistrate, m whose presence ‘contempt was committed, took 
co^izance of the offence imitfediatly, but In order to give the ao:used an opportunity of showing cause, post 
poned his final order for some days, held that, under the circumstances, it was doubtful whether there was any 
necessity for the Magistrate to postpone the final order uniil the accused has had an opportunity of 
showing cause against it, and that he should have directed the detention of the accused and dealt with the 
matter at once or before his rising, 11 A. 361. When a proceeding under this section was instituted immediately 
after the reading out of a final order and it was objected that the judicial proceedings have been concluded 
by the reading of the final order, the Court could not proceed under this section held, that the accused was 
rightly convicted under this section, 16 P. R. 1897— /Vr Rob, C.J It might also be held, that the Whole sitting 
of h Court for the dlsposbl of judical work from the opening to the rising of the Court is a judicial proceeding 
and that the accessary interval benveen the conclusion of one case and the opening ol another is a Stage in a 
judicial proceeding S 482 need not be read with this section and that section does not require the Magis- 
trate to draw up proceedings on the same dty that the oRence is committed, 83 C 161. Tlie rule applies only 
to action taken under this section. 

0. Change of eapaelty of offended oCSeer does oet give JeriidlctioD-— An officer before w horn whilst 
acting in a particular capacity an otlence under s. 228 , 1 P C , is committed, cannot in another capacity take 
up and try the oReiice Where the officer does not follow the procedure laid down in this section the case 
must be tried by an ofheer other than the person before whom the contempt wa^ commuted 12 W. R. IS See 
alsol8W.R.3. The Ruling m 22 W R. 10 to the effect, that if the Court does not proceed under this section 
or s. 432 It cannot make the contempt the subject ofa complaint under s I9Stoa Magistrate, is perhaps of 
doubtful authority having regard to the language of s. 195 

10. Sentence cannet be passed In excess of Ra. 200 for Interraptlon.— Notwithstanding the provisions 
aj to punishment In s. 223 I P C,aCouri proceeding itselt under this section (tr, when dealing with an 
offence) cannot pass a sentence in excess of that presoibed herein, Weir II, 60X li it con:>iders a fine too light 
a sentence for the offence, it ought, under s. 483 to refer the case to some competent Magistrate, 10 tf.'R. 47 ; 
Ratanlal64. 

11. Right of appeal —An appeal lies from an order under this section. See s 486 and a Sessions 
Judge cannot dedme to interfere on appeal, merely because in his opinion 'the matter ts a mere trtfle' 
He IS bound to bear the appeal, and to come to a fiodiog,ufaether the conviction islegal or ilJegal, Rataalal 978. 

12. Imprisonment indefanlt to b« In ClTllJalL— Though the section IS silent as to the jail in which 
the imprisonment is to be carried out, the offender is generally sent only to the Civil JaiL Where a person is 
committed to jail for contempt, the Got ernment is bound to supply him with rations, in the same way in which 
they are supplied to the other pnsoners in the pil. S W. R.Cr.(I,et.)3t. 

IS. No process fee payable by party.— No fee is chargeable forservingandexecuung any jxocess such 
as a notice, rule, summons or warrant oi arrest which may be issued by any Court of its own motion, solely for 
the purpose of taking cognizance of and punishing any Kt done or u ords spoken in contempt of its authority. 
KVAMrr,jS.87 
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II, H&i a Chartered ni|h Conrt power to panUh for contempt of Inferior Cenrti? — In Coiernor of 
Btngalv Molt Lai Ghosh, 41 C. 173, the Calcutta High Court held, that It Ind no jurisdiction to pumsh,asaB 
offence in a summary proceeding conduct in relation to a proceeding, in a mofussil Criminal Court, such as 
commenting on a case pending before that Court and differed /rotn the decision of the Madras High Court in 
SI U. L. J. 833 (F.BOs 12 Cr. h. J> 025, uhere it ivas held that he High Court had jurisdiction to punish in a 
summary proceeding contempts of inferior Courts. See Note 1 under section 2 of the Appendix. 

15. Comment on pending proceedings may amoont to contempt— It is a contempt of Court to make 
comment on a pending case if the comment can tn the least be taken to have the effect of prejudicing the fair 
tnalofan accused person, 14 Bom. L. B. 231 =, 1 Bom Cr.CL 105 >=>13 Cr. L J. 461. An artide m a new-spaper 
reflecting on the party to a smt, more especiallj when he is under crossyexamination is a contempt of Court. 15 
C. V. N. 771. As the Uu now stands it is only the Chanered High Court that have power to punish for such 
contempts 

16. Snlt against Magistrate for panlshtogpereon coder tbU teetlen when offence committed.— iVliere 
aMagistrate charged a person with an offence under s. 223, 1 P C, alleged to have been committed by the 
accused by walking In view of the Magistrate with shoes on, while discharging hts duties as a Magistrate and it 
was found that he acted bona fide, htldno suit could be maintained against him in damages, 9 H. Ib T, 414. 

481. (O In every such case the Court shall record the facts cotv 
c^Record in such stituting the offence, with the statement (tf any) made by the offender, as 
well as the finding and sentence 

(2) If the offence is under section 228 of the Indian Penal Code, the record shall show 
the nature and stage of the judiaai proceeding m which the Court interrupted or insulted 
sitting, and the nature of the interruption or msuU 

Notes.*-!. Disregard of proeedare wlU iatd to rerersal of eoDyletloa,— Where the procedure laid 
down in this section, as respects the recording of facts constituting the offence with any statement that 
the offender may make, as well as the (fading and sentence was disregarded, the High Court set aside the 
conviction as illegal, 4 M. H. C, B. 239. The directions of this secuon *' to record facts constituung the offence,' 
are mandatory, and the omission to record the particulars mentioned herein any proceedings taken under s. 480 
IS fatal to such proceedings, 10 C. W. N. l062«s4C.L.J.4i9«*4Cr. L J,21D. 

2. Record mast show nature and stage of Jodiclal proceeding —Where ail that appeared from the 
record was that the Court of a Tahsildar was at a certain village for the purpose of attesting transfers m his 
capaaty of a Revenue Court and that the accused had in tlic course of a convemation acted insolentJy and were 
convicted under s. 480, but the record did not show that at tlie time of the insult the Tahsildar was acting in any 
stage of a judicial proceeding held, the conviction must be set aside for non-compliance with the provisions oi 
sub-sec (2) S6 P. R. 1886, Where there is no ev idence on the record from which it can be gathered what was 
the judicial proceeding or whal was the stage ol that proceeding which was interrupted, the order cannot be 
sustained though any irregularity can be cured by s. 537, 19 Cr. L J. 631 (M ) 

3. Specific offence charged mast be stated and opportanlty of answering It glren.— A contempt of 
Court being a criminal offence, no person can be punished for sudi unless the speafic offence charged agamt' 
him IS distinctly stated, and an opportunity given iiim ofanswermg— //i r# (1880) D. R. 2 P. C.108f 
IS a W.N. 685 >= 19 M. L. J. 324 (P.a) 

4. Trivial incidents ought not to be msgaifledlnto offences — See 4 M. H.C.B. 146 at p. 147, where the 
Appellate Court held it to be no contempt, a laugh and hesitation in speaking, which the Lower Court held to 
be one It was found there was no inteniion tomsuUthe Judge As to whether prevarication would constitu 
contempt, see also S U. U T. 286 <= 9 Cr. C. L. J 309 Notes 3 and S under s 480 and Notes to s. 484 

482. (1) If the Court m any case considers that a person accused of any of the 

referred to m section 480 and committed m its view or presence should 
Co'’u“'’raS.dm 'tot than m drfault of payment of fine or ' 

case should not be exceeding two hundred rupees should be imposed upon him, or such 
lion 480 ^'^ under sec* j, other reason of opinion that the case should not be dispo^ o 

under section 480 such Court aftw recording the facts constituting the offer*^ 
and thestatement of the accused as hereinbefore provided, may forward the case to a MaglStr* c 
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having junsdiction to try the same and may require security to be given for the appearance of 
such nccused person before such Magistrate or if suffiaent security is not given shall forward 
such person in custodj to such Magistrate 

(2) The Magistrate to whom any case is fonvarded under this section shall proceed to 
hear the complaint against the accused person m manner hereinbefore provided 


Notes— 1 Trial to be bjr offleer other than the one before whom contempt was committed — 
Section 482 distlnrtly contemplates that the trial is to be by a Judicial officer other than the person before 
whom the contempt was commuted There is nothing to warrant the inference that an officer before whom 
while acting in a particular capacity a contempt has been committed punishable under s 228 I P C can in 
another capacity take up and try the offence an offence committed against himself If he could do so it 
would be m violation of that fundamental rule in the admmi:>tration ui justice that no man can be a judge in a 
case wherein he is interested Per Norman J 12 W R 18 at p. 21 

2. Case not to be dUmlised becaoie Cosrt ie anable to record any statement — The Court should 
record a statement of facts constituting contempt and the statement of the accused and then forward the case to 
a Magistrate 11 W R. 49 Where a Court proceeding under this section was unable owing to the ofiender— a 
barrister— having left the Court house to record any statement from him explanatory of hts conduct held that 
the dismissal ol the case on the ground of no such explanatory statement being recorded was improper Vfelr II, 
604{ 6M H.C.It.Appx.XTI 

3. Section 480 does not limit the time for tnstltatton of proceedlogs aeder t. 482. — A Court acting 
under this section is not bound to take proceedings on the same day as it is when acting under s 480 33 C 161 


When Registrar or 
Sub Registrar to be 
deemed a Civil Court 
within sections 480 
and 482. 


483. When the Local Government so directs an> Registrar or any 
Sub-Registrar appointed under the Indian Registration Act 1877 shall be 
deemed to be a Ctvtl Court within the meaning of sections 480 and 482 


V,9\A.— The Induin Regulation Act Illo/ivn is now repealed and the law on the subject consolidated 
by Act XVI of 1908 In Madras (C O No 229 Judicial loth February 1890) and m United Irovinces 
{Allahabad Ga*etU 1888 Pt I p 878] every District Registrar has been declared to be a Civil Court withm 
meaning of $s 480 and 48L This section is based on 13 B 1< R. Appx. XL ss 22 W R. 10, but no notification has 
yet been issued with regard to Sub-Registrars and exceptional provisions like those embodied m section are 
not to be drawn out into all their logical consequences 12 B 36 Set also 2 C. W N 244 and Note 8 under 
Heading 11 to s 476. 


484. When any Court has under section 480 or section 482 adjudged an offender to 
punishment for or fonvarded him to a Magistrate for trial refusing or omit 
Dischirge of offender ting to do anything which he was lawfully required to do or for any mten 

a^logy tional insult or interruption the Court may, in its discretion discharge 

the oflender or remit the punishment on his submission to the order or 
requisition of such Court or an apology being made to its satisfaction 

Metes — L Court will always do well to accept earoeit atsarances of pleaders that there wWs 
BO InteBtlon to Insalt the Court. — A pleader was tned and punished lor contempt by a Munsif! for I aving used 
certain words wh ch the Judge tlioi ght was derogvl ry to his position and Ihe Munsiff declined to accept the 
assurance of the pleader ihvt the words were never meant to apply to the Court. 1 he High Court postponed 
the casein order to gwethe Munsiff an op|Mnunit> to consider whether he should not accept the assurance 
with these remarks 1 think that the learned Munsiff should have accepted that assurance as cunimg from a 
gentleman of the standing oi the pleader as a full a id real a:.surtnce that he never intended to make use oe 
that expression and did not Use tliat evpression with reterence to the Court. The judge will always do to 
gi\ e the fullest belief to the w ord» addres-sed to him in real earnestness from a gentleman at the Ear " Thr 
Munsiff not hav ing accepted the assurance his Lordship accepted the same as suffiaent and set ar-de :i>- ord^ 
punishing the pleader 11 A Ik J OSS a 14 Cr L. J fST See Note 4 to s. 481 

2. Cearti onghtBot to take too Bisch doUcb ereaddea lapses dvlBg DOTemcwSi •'cLdteatsi^ 
Litigants are bound to conduct thenisetves m an orderly manner but too inudi Dense aX f.Vk.- 

the sudden lapse during a mome it ut exnteinent, into language which is xiatctxvsAjeix loo c;cssr 0 a 
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lower class of rustics and is not meant to be taken seriously When the offender was detained and adopted a 
submissive attitude when brought before tJie Court later alter the exciiement had worn off due admomUon 
sufficient for preservation of order at the most a petty fine would meet the necessities of the case 23 P. W E. 
1912 = 13 Cr L J 567 

485. If 'iny witness or person called to produce a document or thing licfore a Cnnujial 
Imprisonment or refuses to answer such questions as are put to liim or to produce any 

comrnittal of person document or thing in his possession or power which the Court requires him 
refusing to answer or to produce and does not offer an\ reasonable excuse for such refusal such 
produce document , ... . . 

Court may for reasons to be recorded in writing, sentence him to simple 
imprisonment or b} warrart under the hand of the presiding Magistrate or Judge commit him to 
the custody of an officer of the Court for nny term not exceeding seven days unless in the 
meantime such person consents to be examined and to answer, or to produce Uie document or 
thing In the event of his persisting in his rd/ilsal he may be dealt with according to the provisions 
of section 480 or section 482 and m the case of a Court established by Ro> at Charier shall be 
deemed guilty of a contempt 

Notes ~1 Form of u<irrant of commiiment j/^Sch V Form No 39 

2 Complainant U not a witness — A complainant can hardl> be held a witness punishable for refusing 
to answer under this «ectKn and even a witness cannot be punished for not answering a question whith 
IS irrelevant to the real issue or which he is not legally bound to answer, 13 B 600 

3 Duty of wiincea when lacrlmlnatlsj qaestlon put— If a witness does not desire to have his 

answers used against him on a subsequenii cnmiml charge he must object to answer although he may know 
beforehai d thnt sich objection if the answer is relevant is petlectJy futife so far as his duty to answer is 
concerned and must be overruled 3 If 271 (F B In 12 B <10, where it was held that protection is 

afforded only to answers which a witness has objeaed to give or which he has asked to be excused from 
giving and which then he has been compelled by the Court to give (Birdwood J , aistenbng). Set also 21 tk 
892, 16 A 83, 32 C 786 The same construction was put on the Canadian Act in Queen v li'iUmns 26 Caii. 
R 5S3 overruling Queen v Mender Shotl but the Chancery Divisional Court has pronounced in Queen v 
Hammand 34 Can Law Journal No S p 164 a contrary opimon, holding that the immunity embodied m the 
section 4 of /Ae Canadian (which is substantially identical with s \n t>i the Indian Evidence Aet^ 

extends even to persons who had not objected or asked to be excused from answenng incriminating 
statements 2 C. W N 169 

< Not boood to answer qaestlona asked with a view tocelinlB*! preceedlagabetngstarted —If a Judge 
vsks questions w ith a view to criminal proceedings being taken against the witness the witness is not bound to 
answer them and cannot be punished for not answering them uhders. 179 1 P C 10 B 183 

3 Commit him to custody —It is advisable but not necessary to limit the period of commitment to ^ 
fixed time \\ hen a person is in custody for contempt of Court any application for release should be made tcj 
thf committing Judge 1 Ind Jar N S. 23. 

6 Power of Chartered High Coart to coioidU for contempt. — The power of the Chartered High 
Courts to commit for contempt is not under this Code ai d the Penal Code but under the Common Law of 
England Macden oil v The /usttces of British Guiana 8 Moore e P C. 0 (NS.) 466 See also The Cham- 
pion 2 Atkyns 459 , in re Davies LR 1QBD 236,3C.WN316,1 Hyde 79 , 10 C 109 = 10 1 A 171 1 
33 B 240 

486. (1) Any person sentenc«i by any Court under section 480 or 
virt ^3y notwithstandmg anything hereinbefore contamed appt^ 

cases'^ in con emp the Court to which decrees or orders made m such Court are ordinarily 

appealable 

(2) The provisions of Chapter XXXI diall so far as they are applicable apply 
appeals under this section and the Appellate Court may alter or rev erse the finding or fedued or 
reverse the sentence appealed against 
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(3) An appeal from such conviction by a Court of Small Causes m a presidency town 
shall he to the High Court and an appeal from sudi conviction by any other Court of Small 
Causes shall he to the Court of Session or the Sessions division within which such Court is situate 

(4) An appeal from such conviction by any oflicer as Registrar or Sub-Registrar 
appointed as aforesaid may when such officer is also Judge of a Civil Court be made to the Court 
to which It would under the preceding portion of this section be made if such conviction were a 
decree by such officer in his capacity as such Judge and in other cases may be made to the District 
Judge or, in the presidency towns to the High CourL 

Mote.--OrdIiiarUy sppe&Uble, «■« m the majority of cases 11 B 438 at p 440 In Civil cases an 
appeal lies from an order, refusing an application to commit for contempt of Court 23 C 236 

487 . (1) Except as provided m sections^ 480 and 485 no Judge of a Criminal 
Court or Magistrate other than a Judge of a High Court t shall try any 
person for any offence referred to tn section 195 when such offence is 
committed before himself or in contempt J of his authority, or is brought 
under lus notice as such Judge or Magistrate m the course of a judicial 
proceeding 

(2) Nothing in section 476 or section 482 slnl! prevent a Magistrate empowered to 
commit to the Court of Session or High Court from himself committing, any case to sucli Court 

Notas,— 1 ProhlhUtQn fs perional— The prohibition contained m this seclion is a personal prohtbi 
tion the rnischief to be prevented being that the same person should not decide a mvtter which he may 
ha\e already pre judged i M iOS, but curiously enough having regard to the language of the section where 
sanction was given by an officer in his capaaty as a revenue officer thetnalofthe case by the same officer as 
Deputy Magistrate was held not illegal Web tl, 613 A second-class Magistrate who issues an order under 
s 144 has no junsdiction to punish for its disobedience 10 B H. C> R. 424 , IB 339, 24 H 262, Rataalal9l)4 
which dtshngutthes 18 B 880, 13 C. W N 223. Also a Magistrate whose summons has been disobejed has 
no junsdictidn to try the offence ttelrl,82, 11,612. .Se/NoteOStoa. 144 

2 Exemption for Judges of High Covtt— The High Court as a Court of record has the power of 
summarily punishing for every contemtjt without sending the accused for trial to the ordmiry Courts of criminal 
iurisdiction 8 72 lt.82 the remarks of Basiivasi Aivancar ] in24M 523 at p 819 

8. Prohibition extends to Sessions Judge.— \ Sessiom Judge is t ot ompetent to try tl e of a 
person who has given false evidence lelore him in a Criminal case In other words the prohibition In the 
section extends to Sessions Judge 14A 334. A bes ions Judge who has omitted to take action unders 477 m 
respect of an offence relerred to in s. 19S committed before his own Court Ins non jurisdiction to try such 
offence notwithstandmgthat it may becxclusisel) inableby aSessionsCourt Weir II 609 But m Vfefr 11,607, 
It was U at a Sessions Judge who was the Judge before whomanoffence unders. 193 I I C wiscommittel 
IS not I reduded by this section from hearing an appeal lo the case Weir II, 607 

L SecUgn applicable to Presidency Uaglitratea— Under this section the Chief Presidency Magist(ate 
has no junsdiction to try a person for an offence under s. 183 I P C. for d sobedienceoi hu ownorder The 
terms of this section are wide enough to indudc a Presidency Magistrate andwherelhe High Court sets as de 
a conviction lor the reason that the trying Magistrate had no junsdiaion it is not tie duty of the High Court 
ordinarily to direct a re-tnat. The order of the High Court merely setting aside the ro iviction and sentence 
IS no obstade to the accused being re-triei on the same diarge at the Instance ol ll e prosecution 12 C. W R 
2 UbTC.L.J 70*7 Cr L.J 103. 

5 Prohibition U restricted to Jndgei ct Criminal Courti or HagUtratei.— Where sanction wasgivei 
by an officer in his cvpaaty as a revenue othcer the tnal of the case as Deputy Magistrate was htld not illegal 
Weir 11,618. A District Judge whohas sancuoned the prosecuiionof a party iorforgerj is not debarred from 
•Tb*enrMl77ver*CBiltt*4b]r ActXTIIIoT mi 

t Th* Ik/ TUfvrA<r ej Rangoon"' wrro br Ikr Roorr Jtnrma Coorii ^et Tl sf |*M *< Bad 

awppj achpdul,.. 

I AttrikhfoT teatnert of MtlMItTef •Crlol&alCVvrterKsxtatrtU in Brit ih P*tacU(t 2 D or* gn ^1 Cnalnai 
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trying the offence in hts capicity of a Sessions Judge. 6 B, 479; II A. SSI It wouM be Inconslsfent to hold 
that a Sessions Judge ma> tinder s 177 try an offence committed before him as Sessions Judge, but that he may 
not try such an offence if committed before him as District Judge. The prohibition Is restneted to a "Juigt 
of a Criminal O’urt" and that being so, a strict construction must be placed on the words “ as such Judge," 
and It must be held that they do not include a Judge of a Civil Court or a District Judge, 19 C. 768 at p 771 
(F B ) overruling 16 C. 121 ; followed in 18 B. 330. Nor is n Sessions Judge debarred from hearing an appeal 
from a conviction by the District Magistrate to whom he had sent the case for inquiry, under s. 176, Mhile 
acting as District Judge, 7 C. W. N. 708. 'Hus arcumstance would not also constitute " personal interest 
within the meaning of s 656 The illustralion to s 556 is distingmiked In the above Ruling Sn Note 9 
below and Note 7 to s 477 

6. Uaglstrate not eieladed when tanction t> la reipeet of offence not committed In Coart.— 
Whereupon a report by a Police-officer that false information was given by A, the Distnet >fag:!>tfate 
gave sanction to his prosecution for giving such informitfon; held, that tins section does not apply to 
the case and prevent the District Magistrate from hearing the appeal against the conviction of such person 
inasmuch as the offence was not committed before himself, etc, within the meining of this section, 47 C. Ill, 
nor does this section prevent the District Magistrate from trying the case himself Section J93 (1) (6) has 
reference to an offence under s 211, I P C, but only when sudi offence is committed in, or m relation to any 
proceeding in Court 12 P.R. 1803 = 74 P.L.R. 1903 = 2 Cr. L. J. 86. W’here a Ulse charge is made to the Police 
and on their report, the District Magistrate directs the prosecution of the informer, there is nothing to prevent 
his trying the case himself See Note 9 below 

7 Magistrate not exelnded, nnleis matter had been before him In eonrie of Jadfelal proceeding— /> 
cliarged certain persons with theft twfore a Policeofficer, who brought it to the notice of a Magistrate having 
jurisdiction The Magistrate directed the Police to investigate into the truth of such charge Having ascer 
tamed that such charge was faUe the Magistrate look proceedings against ^ on a charge of making a false 
charge of an offence, and conv icted lum of that offence HeUi^ that as such fake charge was not preferred b) 
B before such Magistrate, the offence of making it was not i contempt of such Magislnte s atithonly and such 
Magistrate was not precluded from trying B himself, nor was his sanction or that of some superior Court, 
necessary for B's trial by another officer 3 A. 322 

8 Magistrate not excluded. If offence was committed before him In a non«crlmliia] eapaeitjr.— 
Magistrate Is not debarred by this seaion from trying an accused person under s, 174, 1 P. C., for disobedience 
of a summons issued by him m his capaciiy as a filamMdar, 18 B. 380 (F.B.) but see Ratanlal 70 and 804 
Where the accused would not allow the attachment of his property m execution of a decree of the Cantonment 
Small Cause Court, the Judge of that Court had no junsdiction as a Magistrate to try him under s. 186, 1. P C-. 
22 P, R. 1879. Where a Settlement Officer, who was also a Magistrate, summoned as Settlement Officer a person 
to attend his Court and such person neglected to attend, and such officer as a Magistrate charged him with an 
offence under s. 174, 1 P C, and tned and conviaed him on his own charge, held, that such conviction was 
illegal,2 A. 4l)S,13M.24iH A. 394 I he Madras Law Journal <VoL 4,p 287) observes with regard to the 
Ruling in 18 B, 386,* there can be no doubt in this case the policy ofthelavvhas evidently been frustrated by 
the language of the section There canbeno reason for recording him as competent merely because he issued 
summons in a different capacity If the policy of the law ha^ been that the accused w ill not have a fair trial, if 
the-disobedience for which he is tried is the order of the trying officer, regard must be had to the sameness of 
the individual, and not to the sameness of capacity However as die language of the section stands there can 
be only one interpretation of it ’ 

9. Magistrate excluded If offence was before him as a Criminal Court. — Accused was summoned 
to produce certain documents, but failed to produce them, saying that they were not in his possessioa The 
Magistrate, having found that the statement was incorrect charged him with having committed an offence 
under s 175, 1 P C, and himself tried and convicted him, held that the Magistrate was precluded by this 
section from trying the case himself and that none of the sections excepted (tr, ss 477, 480 and 48S) was^ 
applicable to the case, l3M.2i An order whether original or appellate granting or refusing sanction under s. 193 
IS a judiaal proceeding A Magistrate who has refused to set aside an order sanctioning a prosecution or^ 
charged perjury, has no jurisdiction under this section to try the case himself, 20 M. 383, 16 A. I<. J. 432; 23 C. W, 

N S20 

10. Prohibition in section extends to aU cpiitenipis — S 473 of Aa X of 1872, which, OX^ept as therein 
prov idcd, forbids a Court to try any person for at; offepce committed Jn contempt of its own authority, I* 
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bmited to offences falling under Chapter X of the I P, C , but extends to all contempts o! Courts, 1 B. 339, The 
uords In contempt of authontj are general, and are not to be construed as limited to cases where the alleged 
offence is m the nature of a contempt of Court, 2S3; IS B. 330 (F B ) 

11, CiTiog false evidence in JadieUlpFoceedtol Is contempt ot CoarL— The offence of intentionally 
giving false evidence fn a judicial proceeding cannot be tried by the Magistrate before whom the false evidence 
IS given The offence being an attempt to pervert the proceedings ofa Court to an improper end, is a con 
tempt of Its authority lOB H.C.B,73jl& 62S(F.B) ; 1 B. 311 , and therefore the Magistrate himself cannot 
try a person for giving false evidence before himself 7 H. H C. R. Appx XTII ; 22 W. R, 49 , 1 A. 129, or for the 
abetment of such an offence 7 H. B C 4 B Appx. XXTIl Underlie 1372 Code aCourt of Session had no power 
to commit to Itself a person charged under s 193 1 P C , with giving false evidence before itself, 4 C. 570 «» 
3 C. L, R.S99; 3 U.2Sf , 5 C.1B4 at p 187;2 A.40S. But nows. 477 makes an exception in the case of a Ses 
siOQs Judge Where, however, a Sessions Judge without taking action under s 476 or s 477, merely sanctioned 
the prosecution of the accused for having given false evidence in a Inal before him and they were commuted 
for tnal by a Magistrate on the charge for perjury and was tned and convicted by the same Sessions Judge , 
held that the trial was without jurisdiction and the conviction must be set aside, Wele 11, 309. 

12 Daty of Court when sefflele&t gronad forthcoming —Where a Court thinks that there is sufh 
aent ground for incjuiring into a charge mentioned ms los it should proceed under this Chapter, observing 
the provisions of this section 3 A. 62. , 

13. Even when Jedge qnallAed to try, transfer may he desirable —Where a Distnct Magistrate had 
procured the inuiation of a number of proceedings against the same person and one of them which had resulted 
in conviction came up before him in appeal the High Court considering that it was not altogether seemly that 
he should hear the appeal, ordered its transfer to the Sessions Judge, 24 V R SB. See also S U. H C. R. 212 as 
to the desirability of transfer m similar circumstances But the circumstance that the Sessions Judge had 
expressed an opinion unfavourable Co a person accused oc an offence belonging to a class of cases, excepted by 
this section from the general rule that no Court shall try an offence committed in contempt of Us own authority, 
IS in itself no ground for transferring the trial to another Sessions Court, such a state of things being one the 
existence 01 which the law necessarily contemplates, when it authorizes a Sessions Judge to try such cases, 
Velr 11,603 

14. Accaied mait always be given opportunity for explanation.— A conviction without giving an 
opportunity to the accused for explanation isbad, ISC. W. R 6B9a>19U.L.J. 824(F 0.), rt J%f/an/,L.R.2 P.C. 
10eit868)<» 6 Moore P. C. R. 8. 111. 


CHAPTER XXXVI 


Of the Maintenance of Wives and Children 


488. (1) any person having suffiaent means neglects or reiuses to maintain his wife 
Order for mainte- legitimate or ille^umate child unable to maintain itself, the District 

nance of wives and Magistrate a Presidency Magistrate, a Sub-Divisional Magistrate, or a 
children. Magistrate of the first class may, upon proof of such neglect or refusal, 

order such person to make a monthly allowance for the maintenance of his wife or such child, at 
such monthij rate, not exceeding* * one hundred” rupees in the whole, as such Magistrate thinks fit, 
and to pay the same to such person as the Magistrate from lime to time directs 

(2) Such allowance shall be paj’able from the date of the order, or, if so ordered, from 
the date of the applicauon for maintenance 


(3) If an) person so ordered fads without suffiaent cause to comply with the order, any 
such Magistrate ma>, for ever) breach of the order, issue a warrant lor 
^^^fercement of lev)nng the amount due in manner hereinbefore provided forlevymg fines 
and ma) sentence sudi penon, for the whole or an) part of each month’s 


Tb»'*vrt» to *■ 
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allowance remaining unpaid after the execution of the warrant, to imprisonment fora term wfndi 
may extend to one month or ttnhl payment tf sooner made 

Provided that if such person oilers to mamtain his wife on condition of her Imngttith 
him and she refuses to live with him, such Migistnte maj consider any grounds of refusal stated 
by her, and may make an order under this section notwithstanding such oHer, if he is satisfied 
t/iat there ts jusl ground for so dotng 

* ‘Provided, further, that no warrant shall be issued for the recov erj of any amount due 
under this section unless application be made to the Court to levy such amount vviihm a period of 
one year from the date on which it became due” 

(4) No wife shall be entitled to receive in allowance from her husband under this section 
If she IS hving m adulterj , or if, without any suffiaent reason, she refuses to live with her husband 
or if they are living separately by mutuil popsent 

(5) On proof that any wife m whose favour an order has been made under this section 
IS living m adultery or that without sufficient reason she refuses to five with her husband or 
that they are living separate!) by mutual consent, the Magistrate shall cancel the order 

(6) All evidence under this Chapter shall be taken m the presence of the husband or 
father, as the case maj be. gr, when his personal attendance is dispensed with, in thepresenceol 
his pleader, and shall be recorded m the manner presaibed m the case of summons-coses 

Provided that if the Magistrate js satisfied that he js wiIhiDy avoiding service, or wilfully 
neglects to attend the Court, the Magistrate may proceed to hear and determine the CAst exparie 
Any order so made may be set aside for good cause shown, on application made within three 
months from the date thereof 

f ♦ # # lit 

The Court m dealing with applications under this section shall ha»e po^YeT to make 
such order as to costs as maj be just 

§(8) Procedings under this section may be taken against any person ” in any distnct 
where he resides or is or where he last resided with his w ife or, as the case may be, the mother of 
the illegitimate child •' 

Mote.— For levy of fines tee ss. 5S6— 389, for recording evidence in summons-cases, see s. 3S5 
[mprisonmentmay be simple or ngoious- Sees. 3 (25) of the General Clauses Act 1897, 9 A. ThejunsdiO' 
tion conferred by this section is not punitive and is preventive rather than remedial, 3 P. R. 1893. The K Y Cr 
P Pode (ss 914— 925) treats the subject as a special proceeding of a criminal nature— Stokes Anglo-Indian 
Codes, VoL II p 29, introduction 

Motes,— (1) Changes in the section by the amending Act X VIII of 1923- Instead of rupees fifty rupees 
hundred can now be given as maintenance allouance per month In sub-sea (3) instead of the words* wilfully 
neglects the words fails without sufficient cause are substituted by anew proviso to sub-sec (3). A period <>1 
One year is laid down for die recovery of arrears of maintenance. Original sub-sec (7j is omitted see now 
s 3t0 which expressly provides for the right of gfvlng evitleiice. 

The word ‘ accused is deleted from 5ub,&ec (8) and in its stead the word person* is substituted 
thereby making it clear that the person proceeded against under this section Is not an accused person. 

2. Forms of vrarrant.- As to forms of wairant of imprisonment on failure to pa> njaintenance see 

%h. y , Fprm pfo 40, an^ to enforce the payment of maintenance by distress pnd sale see No 4 1 

» ; SbU orpriip WM addsd far Act XVIII ef ,»M 

j t Sub-MctiOD (7) (original) «M omlUed , 

IS b-grrt osafSlandf?) » suoitvrad Mir 

5 Tl> • *'or4 in — — wMoyubaUUtted for Ibg words ihsfccufod mar ba proce^iteijagaiilal br Ati XTIH of im 



§ 488] 


OF THE MAINTENANCE OF WIVES AND CHILDREN 


1017 


ANALYSIS OF NOTES. 

. I Scope and nature ol proceedings. Notes 3—8 

II Junsdietion and competency ol Courts. Notes 9—17 
HI Conflict of orders of Civil and Cnmioat Courts. Notes 18— 21 

IV. Conditions necessary for an order for majntemnce Notes 22—28 - i 

V Wife’s right to maintenance. Notes 29-^7 
(tt) Speaal rights of Muhammadan wives Notes 38 — 45 
VL Right of children to maintenance. Notes 49— 53. 

VII Contents ol order awarding maintenance Notes 54—61 

VIII Practice and procedure. Notes 62—66 

IX. Enforcement of order for maintenance Notes 67 — 77 ' 

X. Cancellation of order awarding maintenance Notes 78—81 
XI Further Inquiry, appeal, revision. Notes 81— 85 

I.-SCOPE AND NATURE OP PROCEEDINGS. 

3. Chapter applies to Enropean Brltfih sabjecta.— .Srr 10 P. R. 1871 ; 49 U. L. J. 335. 

8-i.. Enforcement In India of maintenance orders made ontsido India.— Now under Act XVIII of 
1921 provision IS made for the enforcement in British India of maintenance orders made m other parts of His 
Majesty’s Dominions and Protectorates and vtee versa Under that Act the Court of the Chief Presidency 
Magistrate or the Distnct Magistrate is constituted a Court of summary junsdietion and under certain conditions 
and that Act the Ctnel Ptestdetw^ Mag«tsatt vn a Ptesidtnty town ns tlve Dvstivc^ 

Magistrate in the Mofussil is empowered to enforce such maintenance orders made outside British India This 
jurisdiction Is somewhat analogous to the Magisterial jurisdiction under s. 48$ 

i. Katare of pteceedlogs under this Chapter.— (j) Proceedings are judicial proeeedvigt -^Ste s 4 (fii) 
atpp 1M4 The proceedings under this Chapter are judicial proceedings in their nature, and must not be 
conducted as if they were mintstenal matters. The notes of evidence must not be inadequate and vague, and 
the order recorded should be on distinct findings of fact, 3 A. 234 1 6 Bom. B. C. R. SI. 

(lO Proceeding u a ‘ cri»H««a/ case ‘ within the meaning of s 528 — A proceeding under this section is 
a cnniinal case within the meaning of s. sesand the Distnct Magistrate may withdraw a case instituted under 
tins section from the hie of the flrsKlass Magistrate to his own file S P. R. 1905 = 3 Cr. L J. 49. Cf 25 B. 179 ; 
38 a 709. 

(««») Order awarding maintenance ts order made m a cnminal trial' within meaning of s \Sof 
Utters lyitent — 17 H. L T. 330 16 Cr L. J. 336. 

fit) Ualatenanee proceedings under e. 458 wholly goterned by the preTlslons of the Criminal 
Procedure Code —In a maintenance proceeding under s 48$ when the plea of insanity is set up on behalf pf 
the counter petitioner, the Magistrate is bound to hold a ludimal inquiry into his sanity and put him, if nece^ 
'sary, under medical obsen ation, 45 U. 358 cs. 4$ K. L. J. 187. 

5 Proceeding under this Chapter not a ctvD selL— The proceedings under this Chapter do not amount 
to a civil suit where the issue is to the social standing of the wife and the amount of alimony appropriate, or 
the hind of education children of a person in the fathers position ought to receive and the amount, if anjr pro- 
perty paj'able in schooling fees for them These are questions beyond the scope of this Code. The Code in 
providing’ mamten-snee’ does not intend to go further than to ensure to the wife or children food, clothing apd 
lodging It does not provide for sdioohng fees f909U.B. R.L 17 11 cr L.J.40. 

6. Mcglact or refetal to maintain li no ** offence*' and lha person proceeded against U sot an aceased 
person In the ordinary lense-Effect thereof.— Though cl&(7)and{9)refer to the defendant tna maintenance 
case as an ‘accused’ It is dear from the nature of the proceedings as also from the facts that sm oath can be 
administered to him that he is not an accused person in tbeordinaxy sense o( that term, 11 C.P. UR. ITI 
4. 884. The neglect or relusal to maintain mentioned in this section is not an ' efftnet ' as defined m s. 4 {o), that 
isto sa>. IS not an act or omission made punishable by law and therefore, (J) s. 177 docs not determine the 
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place of inquiry, 13 P.P. 1833} 8P. R. 1893} (2) s 20, cl <ii) of tht Court fees Ad, 1870, does not apply to 
processes issued under this section, 16 M. 234| (3) uben the Magislnte orders a person to make a monthly 
allowance under this section there is no conviction of any offence and no appeal lies 7 W.R. 10; 8 Bdm.H t 
R. 81 ; (•!) Ss. 202 and 203 are inipplicable to such proceedings and a Magistrate having Jurisdiction to determine 
such application cannot refer it to his subordinate for inquiry or dismiss it on his report, 29 P. R. 1905 =» J Cr. L 
J.421 ; Jl M. 199, (5) proceedings are of ndvil nattueand parties ire competent witnesses. See s 120 
Evidence Ad and sub-sec. (7), 18 A. 107 ; 18 B. 48S; 16 C, 781 1 (B) compensation cannot be awarded to accused, 
6 H. L. T. 261 = 11 Cr. L. J. 1S6 followinQ 18 M. 93< 

7. Statutory right created by teetlon ti iadcpendeot of aod not controlled by penonal law.-^i) ^ 
a Wife — Under the law oi the Shea sect oi Muhammadans, a moota wife is not entitled to maintenance but such 
a proMSion of the law does not interfere with the statutory right to maintenince, given by this section, 8 C.738 =■ 
11 C L R. 237 : 6 W, R 60; 19 H. 481; S A. 226; and children of a mkah wife are legitimate, |8 W. R. 23 The 
/act that under the personal law a person is bound to maintain is not conclusive, eg,v, wife under the 
Muhammadan Law is entitled to maintenance dunng tddat, 20 M. L. J. 12 10 Cr, L. J, 602 

(ii) Of a child— hn illegitimate son of a Hindu by a non Hindu woman (here a Christian) is not 
entitled under Hindu Law to maintenance (4C.L H.iU, referred to). He may be entitled to maintenance 
under this section, but his rights hereunder, can be enforced only by the particular remedy provided bj the 
section, and to the extent herein proiided Consequently, he cannot enforce it by -suit, nor does the nght 
survive the death of his putative father In the case of illegitimate children entitled to claim maintenance under 
the common law, ie, the personallaw applicable to them, the statutory remedy given by this section will only 
be a cumulative remedy and will not takeaway the remedy under the common law to enforce such nght by 
action against the nther dunng Ins life-time or after his death agaln»t his estate, 27 M. ll The father of a child 
bom during the continuance ot tlie form of uiamage known as sumbundhum under the iMarumakkathayo’n lo:m 
as observed by the Nayar community of Atatahar is liable to have an order made against him tor its 
maintenance under this section, 22 246 and 247 {footnote). See the subject of the liability of a /vumboodn 

lUom property to maintain the t^ayar children of one of the members of the Illom, di>cussed at great length by 
the Full Bench of the Travaiicore High Court m A S 147 and 171 of 1079 {Afalaiar Law Quarter^ 
VoL I, p 37). The right of a wife and of children to be maintained by the husband and by the 
actual father, is a statutory nght, and the duty is created by express enactment independent of the 
personal law of the parties if the ^ildren be illegitimate, the refusal of the mother to surrender them to the 
father is no ground for refusing an allowance for maintenance If the children be legitimate and the parties are 
governed by the Muhammadan Law, the mother may have the right to custody until they attain the age of seven 
years, and in any case they are entitled to be maintained till thea But if the parties are governed by Morumak- 
kathayatn Law, it 13 doubtful whether the father could be held to have neglected his duty to provide for hfs 
children, if they are actually being maintained by the karnavan of the mother’s tarwad who is bound by law to 
maintain them Quaref \Vhether the karnavan of the mother's tarwad has any/ocM standi to make an 
application for the maintenance of her children, when the law has imposed the same duty on himself and when 
fie himself ha^ sufficient means to perform that duty, 19 Bf. 461. It was however Ae(d m 25 if. J*. J. S55 tiU 
L. L, 223= 14 Cp, L, J. 697, that the fact of the diild belonging to a well tcwlo tarwad had nothing to do with 
the liability of a father who has sufficient means to maintain his child and neglects to do so But this view was 
dissented from in 19 M. L. T. 23 = 17 Cr. L J. ±9, where it was held that s 488 has no application to cases of 
children having independent means of Iheir own or have aright to be maintained by a tarwad 

Although the offspring of a samntandham is not entitled to an order for maintenance against the 
father in case the farit'ad ha*, means to maintain. Bat where the tarwad is not in a position to maintain an 
order lor maintenance may be passed against the lather under s 468 46 U. L. J. 324. 

8 Cases where special marriage laws were eonsldered— 

(«) Sumbundhum marriage, 22 U. 216 , 22 Jg. 2fT {footnote) 

(if) Alarutnakkalhayavi Law — Moplalis, 19 M. 461. ^ ^ ‘ ^ 

{lit) fats Karao marriage, 4 N.-W. P. 128 

(If) Chinese marriage, 7 Bor. B. T. 71 ^UCe.L. J. 484. 

(o) Karen marriage 18 Cr I,.J.890 (Bur) 

[vi) fl/uhammadan marriage and dtzvree—See S8— -45 
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II.-nJUBISDIGTION AND COMPETENCY OF COURTS. 

9. MeADlng of the wordt ' mey order.’ — Fhe use of the word ‘ may ’ in this section shows that a Magis- 
trate has a discretion to decide in what cises the award of maintenance may properly be made, though the 
discretion has to be exercised judicially and reasonably and not capriciously, 31 M. 183. also 20 M. 470. 

10. JarUdlctloa— place where complaint to be initltated —There was some conflict of opinion on 

this point. In 9 B. 40, 3 P. 1893 and 24 C. 633 It was ArM that the application must be tried where the husband 
resides while in 8 N. V. P. 237 and IS A. 348 it was Ae/ii that tlie application must be heard where the wife 
resides , but the law is now settled by sub sea (9) in accordance with the decision in 9 B. 40 and 24 C. 633. The 
general rule enunciated m s. 177, does not apply to proceedings under this section, 13 P. R. 1839 ; 3 P. R. 1893. 
Sub-sec (9) does not give the wife or child the right to select a fomm other than that where the husband or 
lather is then residing or last resided with the applicant, 1904 D. B R. L Cr. Pro , p. 10 ss 1 Cr. L. J. 545, Occa 
sional \isits of a husband to a wife who lives apart from him, do not give jurisdiction to a Afagistrate in the 
district in which the wife resides For purposes of cL (9) a man may be said to reside with the mother ol his 
illegitimate children, if he visits her only occasionally at her settled abode, so long ashe'hasthe intention of 
continuing to so visit her , and where she has no permanent residence elsewhere, two months' stay at a place 
where she is occasionally visited by the father of the children, is sufficient to constitute that place as ' residence ’ 
for purpose of this section, S 8, L, R. 270 13 Cr. L. J.S22. 

Rtstde — The construction of the words ‘residence,’ ‘dwelling’ as used in ss 16 and 20 of the Ctvtl 
Froeedurt Code and in other statutes has been considered m several decisions, see 3 B. 227 ; 6 B 100 j 18 B, 290 i 
1 A. 91 s 2l C. 634 { 9 U. H. C. R. 101, 36 C964. A man may have a number of residences, 3 A. 91 (P.C.). A 
man who has no permanent place of residence resides where he is for the time being, 6 H. 209; 23 B. 176, 
Alexander v Jones, L. R. 1 Ex. 133 Temporary residence sufficient to give jurisdiction, 21 C. W. N. gi2 

11. Proeeedfngs of HagUtrate net empowered void— If any Magistrate not being empowered by 
Uw in tins behalf passes an order of maintenance his proceedings shall be void S 630, cL (e). A second* 
class Magistrate ts not entitled to act under this section, 22 W. R. 80, unless he be a Su1>Divisional Magistrate. 
A Magistrate of the first class, though not empowered to take cognirance of an offence, may act under this 
section 5 N. V. P. H C. R. 237. 

12. Uaglitrate to whom complaint is made cannot refer case for Inquiry to Babordtnate Uagis* 
irate.— A Magistrate has no power under this section to refer 1 complaint, for inquiry and report to a 
Subordinate Magistrate, and any order passed upon such report is illegal 11 If. 199. A Magistrate cannot 
direct an inquiry under this seaiontobe made by a Magistrate of a ranlc below the first class, Wetr II, 617. 
The petition not being a complaint wlihin llie meaning of s •! the Magistrate to whom it is presented, 
should hear the case himself, and cannot refer it to a Subordinate Magistrate and dismiss it on his report, as 
s. 203 is inapplicable to such a petition, 29 P. R. ISOS *=90 P. L R. 1903 » 2 Cr. L. J. 421. 

13. Can fresh applleatlon be entertained after prevlons dismissal?— « Res jndleata.”— When a duty 
empowered Magistrate has deaded a matter under this seaion by dismissing the application after hcanngthe 
evidence offered, the District Magistrate cannot emertain the complaint de novo, 1C L. R. 89 ; |7 Cr. L. J. 
106 (C.). The petitioners remedy, if ail), IS m a vopenor Court There is no appeal against the order, but It Is 
subject to revision under s. 439. 5 B. H. C. R. Cr.Ca. 6t ;7 W. R.10 1 20 W.E. SS; bulUie dismissal of a comphinl 
on one slate of facts is no bar to the Magistrate awarding maintenance on a complaint based on a different 
state of facts which may subsequently arise Weir II, 633. The rejection of an application In one district for 
want of junsdiclion, is no bar when application ts renewed In the district having junsdiclion, 9H-W.P.H.& 
R.2S7. See 9 B. 40. Thepnnaple of res judtealt i> applicable to criminal as well as avil proceedings. 
Therefore, where, a husband, who had been ordered to pay maintenance to liis wife, objected to its coounuance 
un tlie ground of her adultery, and that objection was adpjdicated upon by ibe Magistrate, another Magistrate 
ts wrong in re-opemug matters already adjudicated upon, and hts order direaing di>comiDuance ol the 
Allowance is illegal, 5 A. 224. 17 Cr. L. J 106 ) 34 p. R. 1916 (Cr.) Cut are 4 L. B. R. 837 »9 Cr.L. J. 21. 
Where an application under sec 4i>& Cr Pra Code, for the main’enanceof an I'legitimate diild was dismissed for 
default and the Magistrate enteruined a fresh application. Held, that there was no bar to the Xlagistrate 
entenaining the fre«h apjvhcation inasmuch as tbwe was no adjudication e* ihe fr** apphcatioa H C* 

W. R. «. ^ - 
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It When first order becomes laoporatlro, froii •pplieatlea laif bo eatertobed.— A Magutr*** 
ordered a husband to muntain bis mfe Against ibis order the husband applied to the High Court, ^cbse- 
quent to this, an agreement iras entered into between the parties imt the husband did not act up to his rro=.-<. 
Oa the appliciUon of the wi'e to enforce the former order, it was that the ^fagT>trate was right in ix’t 
enforang it, as it had become iuojx-raU\e when the OKirefnert begin to oj>eraie, but that, ff the wife app!^-^ 
again under this section dir o the ^^3g1str»te -houkl deal withans fre«h api’hcaiion on its menis. £ H C 
Cr AWe.^a8oflStbl!arch, 18S3:1SS3 A. W. K itlttlA 433. 

15. H&flstrAte net competeat lo restore eM« once dismissed, — The Code does not empower the 
Afagistrate to re-bear a petiuon Once dismissed 9 C. W. N. llS » 1 C. L, J. 3l4 a* 2 Cr L. J. IS ; IT Cr. L. /. IW (W 
Srf also Weir II, «JS. 

IB ■gTho may enforce order for tn»l8teBAoce.-*An) Magistrate in any place where the person agaus 
whom the Order is made maj be, maj enforce the order, under s. A secooiiclass Magi<:rate ma) eafeetc 
H, Ratanlal 233 But s. 490 does not deprive the XIagutrate who made the order ot the powerofcnfonangit. 
4 IL 330 , 7 L. B. R. 116 =3 U Cr. L. J 70L As to the powers of such MagiHirate there is some conflict as P 
which, stf Notes s and 6 to s. 490 and Note 6S-A 

17 Who may cancel ord*r for maloleBAnce.-- An aj^hcition under sub-sec. ( 1 ) or (5f to have as 

order for mamtenance passed under sub-sec (1) *et aside should be made to the Xlagistmte wbo passed the 
onginal order or to his successor iii offlcc who and who atone has jurtsdiciionin the matter, 25 1 . 5 * 5 , but sr' 
10 H. 13 and Note b to s. 490 


m.-CONFLICT OF ORDERS OF CIYID AND CRIMINAL COOETS 


13. Effect of order on jerlsdleiloe of Clfll Coarla.-(») Order mainUnanct d^s tot ber 
fifr detfarattan iAai no tnatntenjnce u In IS A. 29 it was ielj folIowiQg SO W E. Kt. 53 , that the 

order for maintenance cannot be set aside by a suit in a Civil <^urt pra>aiig for a deuee to the effect that 
w ife to whose favour such order vras made baa oo ngbt to maintenance. See also 52 C, 179, w here it was stated 
that if the Xfagistrate had made an order granting maintenance possibl) a suii w-onid not he to the Qval Coifft 
to set aside that order But lo So K 400 it was ArAf following Weir II, 515 and H C.276 that the 5 tagtsfirates 
order for mamtenance does not take awav the jurisdiction of ibeCival Court and a suit claiming a declaration 
that maintenance IS not paj-able is maimainab’e and IS A. 29 was duttwfutthed. An order for maintenancf 
passedm favour of an illegitimate child, at ihe instance of the mother, /umi>hcs a good cause of action to the 
alleged father for a declaratory suit against the child and mother that the child was not hia iBegiiimate seft 
17 0 C. 831 = 26 In. Ca. 326, where die above rases arediscussed.w also 9 0 t »9 = 3 Cr. lu J. *29 


(n) Order refustngtnnirtfenanee does not Atr suUtH Oetl Corrf/or r/Miafrmwirr— A Hindu womtf 
applied under this seciiou to a Magistrate for maintenance of her dnld alleging that the defendant 
pulatu e father The Jlagtstrate refused tnaintenance and she sued in a Civil Court. The defendant conteoded 
that the O'der of the Magistrate was conclusive md the suit was there ore cot maintainable. JieU, thisserao 
does not bar a suit in anj Ci'il Court. It simply enables a Magiarate to pass an order for maintenance 
givcnstateolarcumstances. Furthei. s. II of ttr Ow/TVwadifre O * of jSS3 (s. 9 of Aa V of 19C»)aI « 
suit in respect of a matter of a nv it nature, unless the suit is barred 1) aspeaal enactment. There 
enactment bimng the cogniiance of the suit it was matniainable. It vras contended also thattheHi 
does not authorize maintenance being granted to iHegutmate children ff H. I> A. 18) Held, apart^m 
Law, maintenance is awardable in such cases general pnociples The defendant having begott 
child, WTis bound to provide for its maintenance 3* C. 479 


(in) Gvtl Courts cannot tssue mjunctufft ogaiitst J/jgtstrJies.~Ct\il Courts cannot fivoti 

restraining the Magistrate from enforcing an order uodef ibis section, SO M. 400 The person in order 

the decree is passed should apply to the Magistrate and satisfy him that by the order of the Cml Coirt ^ 
for maintenance cannot be enforced and ask hun on the auibOTty of 5 C. 958 and 7 B. ISO to abstain m p •• 
any further effect to his order for maintenance II 1 276—239. 

(| ) Cii/ Clrurt not eomfetent to set ttstde otderof Jfagts/raie —It is not 
Court to make a decree setting aside an order of maintenance by a Magistrate, Weir If, 1 14 ; S* C 479 , 
39,20 W.R. (Ot) SS. 
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IB. Effect of tttbaeqaent deiree on prevloos order under this eectlon.— (t) Decr^i for reslitulton 
of conjugdl nghti tndy Supersede order for tnoUntenance oj wife —Where a Criminal Court ordered a husband 
to pa) a monthly allowance towards the maintenance of hts wife ahd children, and a Civil Court subsequently 
on the suit of the husband for restitution of the conjugal nghts gave him a deaee, it was held, that the order 
of the Cnminal Court ceased to have any effect from the dale of the decree of the Civil Court, 13 W. R. S2. An 
order of a Civil Court for restitution of conjugal rights supersedes any previous order of a Magistrate for 
maintenance if the wife should persist In refusing to live with her husband, and a Magistrate ought to cancel 
his previous order or rather treat it as determined, if the wife failing to comp1> with the decree tor restitution, 
refuses to live with her husband, 23 B. 434; 6 F. R. 1833, 4S P.R. 1606 = 4 Cr.L. J.73; 27 A. 433; 17 Cr. L. J. 
412; 33 H. L. J. 449. But where the suit for re:>titution is brought — not with a view to take the wife back, but 
simply to exade the pajment of the allowance awarded by the Criminal Court, the order of the Magistrate 
must remain m force until the husband executed the decree against his wife by taking her home ~B H C Cr 
Buie [^Bontbay Gazette, 8th January, 1892, Jardime and Telanc, JJ ). Where a bona fide decree obtained from 
the Civil Court, was subject to certain conditions, noncomphance of the husband with those conditions, 
would justify the wife’s having left hts custod) and wx>u1d revive her right to maintenance under the magislenal 
order passed under this section The powers of the Magistrate under this section to consider the grounds of 
refusal by the wife to lixe with her husband include the power to decide whether the conditions of such a 
subsequent deaee for custody of the wife haxe been complied with by her husband, 4 P. B, 1906 = 119 P. L. B« 
1907 = 4 Cr. L. J. 73. A decree for restitution of conjugal riglits does not affect the order for maintenance of a 
child, 6 L, B. R. 127 = 14 Cr. L. J. 98 ; 43 B. 889. 

(if) hffect of subsequent dtiorce—See Note 5 to s 490 

(ill) Subsequent cotnfrotntse decree supersedes preoious order under tkts section —On the complaint 
of A Muhammadan wile a Magistrate passed an order lor maintenance against the husband Subsequent to this, 
the husband sued in a Civil Court (or restitution of conjugal right> In that suit a compromise was effected 
whereby, U was agreed that the husband sltould pay the wife a month) allowance of a certain amount for her 
maintenance and should provide her with a house to live in and a decree was passed in terms of the compromise. 
The husband thereupon applied to the Magistrate for cancellation of the order of maintenance passed by him 
and this the Magistrate refused to do Held that the deaee of the Cixil Court, even though it was passed 
on a compromise, superseded the order of the Magistrate for maintenance. If the husband did not act up 
to tlie terms of the compromise, it was the duT) of the wife to preier her objections, if any, to the Civil Court 
She cannot put m force the order o( the Magistrate ordering the pa) ment of maintenance The High Court 
therefore set aside die order altogether, 27 A. 483 where 23 B. 484 is referred to 

(»t) Subsequent declaratory decree may make previous order under this section unenforceable— 
(i) Against zn/ir — Alter passing an order under tht» section the alleged husband instituted a suit for a declaration 
that the complainant was not his xvife and the Civil Court parsed a decree accordingly When proceedings 
were Instituted to eniorce the order for maintenance, the deieodant pleaded the decree of the Civil Court put 
the Magistrate disregarded the decree. Held, that when a competent Civil court has decided that the wonisn 
IS not and never has been the wife of the defendant a Magistrate cannot lU proceedings under s. A8S hold tSx^t 
she IS the wife and direct the deiendviit to maintain her Ihe Magistrate was bound to recognize thi^ decree 
and should haxe refused under a. 490 to enforce the order, 9 0. C. 49 = 3 Cr. L. J. 2Z9. (ti) CAiAT.— Subsequent 
toanorder for the mauiteiianceof auillcgiitmatechild.ihe alleged father instituteda suit for a declaration that 
he was not the father of die dnld and obtained a deaee. Held, that die deaee of the Civil Court did affect 
the order oi the Magistrate and it was open to the alleged lather to demand that the Magistrate should refuse to 
enforce his previous order and that under V 490 the Magistrate should refuse to enforce the order, 16Cr. 

609 (0 ) 

On obtaimng the deaee of a Cix il Court that a child is not his illegitiniite child, a person is entitled to 
ask the Migistrate not to give effect to his previous order awarding inxinienance to the child (33 M. I* J. 449 
foUowed), 46 U. 721. 

20. Duty ct UagUtrate when decree b paued sobseqaently — The jurisdiction conferred on a 
Mxgistraie to settle the mvintcnancc is as pointed out in 32 C 179 and 30 ts, 400 only aoxitiar) to that 

r- : : • c-" . • 

■ ■ a i t ■ I 
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first order, Weir II, 614. It is not open to a Magistrate to ignore a final Jeaee of a CinI Court, the jurlsdictioo 
vesting in him under this section, being auxiliary to that of the Cis il CourL Where, therefore, an orde’’ 
a Magistrate directing maintenance has been superseded b> the decree of a Civil Court, the Magistrate is 
not entitled to enforce his preMOus order, Weir II, 61S; 14 C. 276; 23 B. 434; 9 0. C. 49 =3 3 Cr. L. i. 

16 Cr. UJ.609 (Oadh). 

21. Magistrate not coropetent to entertain applleatioa when previous decree b In force.— A 

woman is not entitled to an order under this section from a Magistrate, when a decree for maintenance obtained 
by her m a Cisil Court is in force, Weir II, 6tS When the husband has obtained a deiree for restiluliot) of 
conjugal rights and which decree is in full force, an apphcation for maintenance by the wife under this section 
ought not to be entenained, (1910) U. B. R. 1, 34 11 Cr. L. J. 862 ; 33 M. L. J. 419 

But III 46 A. 877 as 22 A. L. J. 806 it was MJ tliat where the decree for restitution of conjugal nghb 
against wife was passed by Cnil Court and thirteen months after die passing of the decree the husband 
found illtreating the wife so much that she had to lea\e him, the Magistrate was justified »n passing an order 
under s. 483 for maintenance as the applicant was quite justified tn refusing to lue with her husband 

21-A. An alimony order of the Probate, Divorce and Admiralty DlvUlon In England la no bar * 
wife’* application under a. 4S8.— U is now held m 49 K L J. 335 that a monthly alimony order of the Engl>^ 
Probate, Divorce and Admiralty Division is no bar to an apphcation b> the wife under s. 453 if, in fact, tb® 
husband lias neglected to maintain his wife either by payment of alimon> or othefivise In sudi a case, di'* 
Magistrate s power to order maintenance is not taken awa) 

Enforcement In India of maintenance orders made oQtalde India.— now for the enforcement 
British India of maintenance orders made in other pans of His Majesty's Dominions and Protectorates and ts*^ 
PVWa Act XVIII of J921 {^Maintenance Orders Enforcement Aet\ 

I7.-C0HDITI0HS MECESSARY FOR AN ORDER FOR MAINTENANCE. 

22. Aoy person having sofflcleat means may be directed to maintain bfa wife or chQd.—Tbe 
requires that the person on whom the order of nuiotenance is issued, must have sufhcient means to supp(’*||' 
1882 A. W. B. 179. An able-bodied man who is not prevented b> anj pbjsical iDfirmit> from working may ^ 
presumed to have sufiiaent means to support himself and his child, (1911) U. B R. L 90 a 13 Cr. L. J. 162. 

<7««i IS on him to show that he has no suffiaent means The fact that the husband may be of slender mea“S 
does not justify absolute refusal of an order for some maintenance, Weir 11, 617. The fact that the father o! 
husband is a professional beggar, Weir II, 6 16, or is an undiv ided member of a Hindu fatmly, 13 H. IT, or iS a 
joulh of 16 J ears and still studjing at school, 4 K-W. P. H. C. B. 123, does not relieve him from the obligation 
imposed by this section oi maintaining his wife or legitimate or illegitimate child 

23. Order may be made only against bosband or father of child. — In the case of a minor husband. 

father cannot be ordered to pay maintenance to son a wife, 26 P. R. 1903 , nor can the father be made joiniiy 
"uaVie wfliit'nesonasnosiwii aTrangementvs CDinemp\aie6\iy ^ = W K*- 

1914 » 15 Cr. L. J. S29. 

21. Proof of valid marriage and existence of marital relation necessary.— A woman is not entitled^ 
llobtatn a Magistrate’s order under this section until she has proved that she is validly mamed to her sUeg^ 
'.husband, aud that she is justified in living apart from hint, nor can a Magistrate pass an order before hencc» 

I that the complainant is the wile of the defendant, 16 B. 289. When the validit) oi the mamage is questione 
I ft IS for the applicant to prove that she was the legall) mamed wife according to the personal law by which tP 
parties are governed, 7 Bur. Ik T. 71= 15 Cr. L. J. 434 Unless there is such proof, no order can be ma 
under this section, 7 L. B. R. 270 = 16 Cr. I. J 39, It tv onl> one proof of the existence of the relationship 
husband and wife that a Magistrate can make an order (under this section) of maintenance to a wife, b 
where the cessation of conjugal relation has been proved, the responsibilities attached thereto must cease a ^ 
a Magistrate is competent to stay an order maintenance already made and to refuse to issue bis warrant and 
try all questions raised before him which afiect tbengbt of the woman to receive maintenance, 3 C.553s=9C* 
R.31t 8 A. 226. Where the mamage is disputed, the Magistrate should himself try and deade the question 
not refer the parties to a aval suit, 11 P. B. 1831. In proceedings under this secuon, census records are not, no 
ever, admissible as evidence, notwiibstandiug anything to the contrary m the Indian Evidence Act See ^ . 

ActXot 1900 When the evideure of mamage is doubtful but uttiie proved that parties co- habited fo g^wt 
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yean as man ind wife, th" |>r«*sumptlon ({ut «ni a valid nurrii/e will i>rrvail, 17 Cr. !<. J. ili. Karan 
marriagt among Jali w/W —Amongst the Jals t " taraa" inirrhg'* Is valid, and as lli<* clilld<^fi an* 
entitled to inherit to their toiirr, a woman w marrlt-d Is ^ntltlM to claim malnt<“ti.mce from Ii'^r Iiiisinnd, 4 K,« 
V. P. ff C. B. i2S. ,Sr<r also 8 VA B. 80. 

35, Hctni of wife does net relieve baiband,— A hiisbanrl liivin,; Bufl)<‘(f'nt means, Is t>ouiid to iniiri 
tain Ills wif<* and Is not rell<^ed of ib«* o|jtifalIofi,tiy the circiim'tance that Ihf wlf»- may have relations alilo nml 
willing to maintain fi<*r,Welf If, S1S| 11 C V/. ?f.0| li Cr,L.J,20(iif ) TIi'* iirr/pmUlon thata wif'* wlioliasampl/* 
means of her own Is not enlltle<l tomalnifnancelsnoicofreft Tli** contention that In llurma th^r'amln^s of a 
wife are Ui'* Joint (iropwrty of liers**!! and h*^ huslnml and that wfi'-n ffi<* hnslnntl l-^ayes ili»' wife In tJie enjoy, 
mcnt of the whoVof li<*r earnln,;s, th'T'* Is no ne;j|ertof refusal cannot l>e snstalnM, 10 Bar, h B. 184, 'flnt fJi'- 
wlf^ may earn f/y herown lalxigr is consideration, 1597 A, V/. If 107 

38. Child natt be la eiUUaee and ** anabU t« maintain fUelf, ’’•'Por meaning of th'’ word ' difld,’ 
iff Kote 47 No ofd^ under this section can I*.- f>asse<l for the maintenance of an unlwrii diUd.lf 
i lf,»W, P, H, C, B, 70 1 W*If 11) 819. It Is ol/vlous lliat ili^wor<i^~" fittaiU In tnalnMn Uul/“ fefi^ to a 
child and not to a wIK 10 Bar. L. 8, 188 1 1 Cr, L. J, 893 (Bar) 'fli^ ftili^r Is l>ound to maintain tJie 
child whatever tlie pr>sttion of ih^ moih*-r rnay 7 Bar,L.T. 31 ■■ 15 Cr, L J, 378, InaWlity Is a necessiry 
condition. A child who Is tfea/anddumfi and utiallr to mafnuln ft5/-ff, fs entftfed tomaInl»’nance,allfir<u/Jifi 
may have arrived at the of majority, 0 K,,y/. P, H. C. B. 337. ni" fact Ifiat the dilld (i not In a survln,; 
ainditlon cannot I/* set up In answer to an applicail >n under this vrtion Tlie rjnestlons whldj the Magistrate 
has to decide are(/) U the chiW unable to mslRtainitvIflf/f/has the father neglexfc'l or refused to milntain Ilf 
8 Bar, L, R. 88, Where it was aUege/I that a girt 17 y< irs old, the dau/ht^r of a dancing woman was old ewugli 
to malnlata herself, Ar/</ the law will not treat i<fmtiiuii «i as a pro'esslon l/y whidt a girl mlglit eirn her 
livelihood and maintain Iters^if, 27 K. 085 

In 3 Baa^. 883 ih- words " unable to m.Mnuln Iiseii were Iiiieri/reieil to me'in Imlatlly to earn 
a complete llvellh/ejd, siich as an adult person miglit earn wjtJvmi dej<rJjng on any r/ther jjerson. A father 
befni; bound to maintain his diHd under the age majority, In rjzing tlie sum (oyable tlie Court shoul/j pay 
no reg’vd to the fact that the diild is able to contritmte toward* Its sij;;]v;rt try means of Its own laliOfir or 
work of any kind 

37. Deea the laalUlty refer t« physical Isablllty cr t» poverty?— Hi" tnaWlity referred loin llie 

Section relates to the alrsenoe <d suflirieni maturilyo(| liyslcal awl iwnul development In die dilU renilerfng It 
In consernien<v. unable to e^rn its living by its own efl'jrtsand d<e s tva refer t/> Inal iliiy throu/li j/roverty or 
absence of means, 25 M. L, 7, 355 — 14 K. L. T. 332 « 14 Cr. L.I. b77\ t/ui this view was dissented from In 
19 K,tkT,33a> 17 Cr.L. J 16 awl it was h«I/l tliat n can te'/rw'le in tavoor rd a weIl-u><lo rbildr/ra diiH 

having a ir/»ny ejiPyfceabV daim agaiii't a (irwad •>< *.ote 4(f/*. 

38. fa eaae cf llUflllraeu cfctldrec paiernliy meat be clearly ettablUbed^— n>e O/urt wr*uld te* 
wrong In taking into account the timiUnty ot die rurnes ^rA de fi-^toro ol die diild, and die MmiUm, 

18 C. 7tt. WIxo mainlf-mnrj’ i$ eUtm'-'i tnr aa ifkgMfmate d ifd It is wvt ew/cigfi to find dwt die ddfnlant 
may have titr father, f/ut die 5fagi«trafe mo*t able to fwt tfiai in all reav/nable (/roliability, w/ne ej^ 

could have l^en, Weir f I, 431, A wile can le' eaanilwTl as to re»fvitcf.ess td her hinband during firr nurrie/J 
life, without Independent evidence te^ng hr*t jafne il« ilargiiimaey td i rhildren, 18 B. 488, Aas 

of familiarity f/e'ore die lime dial the ba'Lird tlnld uaM fuse fe-en le-gMieri are rcrrhdi !e as r/yrrot/walive 
evl Jetjce. jfr suletecs. (6) and (7^ and Cj/r v Minntmg. L. K, 3 Q B D 011. .Vrr .N’ote 75 UP,* 

29 Aetaal oegltet er rcfesal to malatabs ueit U nlatliilied— erder caaaet be made ao eeaUayeaejr 
efdrfaelt,— A tjf Tr*uia\ Vt mAsiuln I tt mitr-f/f O^tut^f/trA mty l/jr nr t/y rondt^li It rruy 

In- eijifessed or Imj 'ied,f B»n, L. K. 359 mB Cr. I>/,23A V.hen tt.» defendant liasijer led hit lotefcity, dm 
is a fact trom wLIdi f}>e O^ert m^y irW ne^^et to r*uietam.4 A. 1^ R. 278 1 1 Cr, 7, S73 1 it I* wx tif^n to# 

llagUtrate, even In dy rase ot dy jjanies (btrtnnd awl wife/ ff.oy'itifii', to rruke aa order awarding 
mainteoano- on dy ciy tngef.ey o' a de^aiyt dyteafiev rut the j,art id dy hast/aod to maictain To give 
JurI*di'aion to a Jlagtstn e, an aettu] r^yf^r^ or re^B^al tr> maintain rn t fy estatyidyd Wetr ft, 830, Idrt'jtr 
pasUng an nnim i.r'‘'r ll i» w-^^i /n a J'j jt**ra»e ir g*e to Mvrf'^in •te-'fe^ t‘y f; f*j*nd l~A lyen a3ed u^rtn 
W malrtain t IS •!> basing reg.rd ti dy oetXt toe s </ Hiodd wyy*r, 33 W. A. 39 As a b^'aand s ktbflty * 
to maintain a Mui ammadan d iH-w te, urii V, E.41. Tly grx. 1 j wl di dy 'X >r rs bav/1, tirrJA ‘ 

•et out tn dy ot.W fueJ -AA // r /r./ 3s/i Ae rM4rr,|«?4 A Jre gn an actual rer.^j |i ja s 
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father (or husband) does not m fact maintain his d»tld or wife, he neglects to do so fl Bnr L. R. Whei'e 
both the parties agree to five together no ‘ refusal to maintain * cirtbe jnftfrred from the deposition of the Wife 
who asserted that though she was willing to live ^athher husband, the latter refused to maintain her, *6 P W 
R 1914 213 P L R 1915 = 16 Cr L J 86 


The fact that the husband who Is m anears of maintenance hai b^en adjudicated an Insolvent is 
cohcliisive that he is unable to pay the amount due a id therefore is not guilty of wilful neglect within the 
meaning ol s 485(3) df the Code 80 C. 887 


y— WIPES RIGHT TO MAINTENANCE 

80 When wife la not entitled lo order for tnalstenaDee. — Set sub-se(l(4). — (i) M hen huihand and 
wxfe are /mag separately by miitual «»«»//— A wife is not entitled to receive an allowance under this Section, 
i! she and her husband have entered into an agreement whidi provides for their living separately and they are 
so livang separately by mutual consent R&t&nlal 87o 

(ti") When prtiaU arransetnenl tj made for her mat -Where the maintenance of a wife 

was by arrangement made at the tfme she began to live sepantely from the husband provided for by the 
assignment to her of some land held that the Coun had no jurisdiction to award her hddiiional maintenance 
on the ground that the yield of the land was Insufficient for her maintenance Weir II, 64S 

(m) IVhen wi/e leaves husband of per own accord without sufficsent The proviso to 


ill treats her so as to make it impossible for her to live in the house this will amount to rOfusht or rleglect on 
his part to maintain her 8 Bom L R.6l4,2lp W R 1914 115 P L. R. 1914» 15 Cr L J.629 

(tv) When she is htnng in Where there has been desertion bv a wife of her husband for 

many years coupled with adultery and no attempt has been made to seOk the husband s pardon f6r plist 
misconduct the wife is not entitled to an order for maintenance merely because at the time when shb r&akes her 
application she may not be living in adultery Ratanlal 506 See Mote 36 

(v) AduUely accompamed with loss of caste — The use of the word ' may in this section shows that 
a Magistrate has a disaetion to decide In what cases the award of maintenance may properly be made though 
the discreuon has to be exercised judicially and reasonably and not capriciously Thus where the wife was 


UK . I 

it) W hen she falls to show cause why she should not Itve With her Anjianrf — When an application 
for maintenance under this section came on lor hearing the husband ol the woman appeared and oSered to 
maintamher if she agreed to live with him. The apphcantnotappearlngonthat date the Magistrate dismissed 
her application. Some time after she applied for the restoration of her cause alleging thatthe non appearance 
was due to illness The Magistrate how ever refused to restore the case, and holding that there was no power 
giten to him by the Code to restore a case of this nature rejected her apphcattoa Held that there was 
nothing illegal in either or the orders made fay the Magistrate. The respondent admitted that the petitioner 
was the wife and offered to matntacn fier on amdiCion ol her /retag mch hien Then under sub-sec. (3) of 
section if she refused to live with him the Magistrate would have to consider any grounds of refusal stated by 

h 


to ask for an adjournment on the ground of illness Held further the application to re-hear the petition already 
dismissed was not made under nn> section of the Code giving the Magistrate any jxiwerto set aside his 
^^eviOus order and hear the case a^am. Consequently the High Court declined to interfere 1 C. L 3 81^ = 
2Cr L.3 2 J 8 where 1 C. Ii. IR \% distinguished 

.f.,anV*. for wife to prove habitual crnclty— In the proviso the words thSthfe 

ituatlyhas treated h.s wife NAi.hF, eltv , .t,« „ ...j ' 
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are substituted This alteration gives Magistrates larger disaetion in giving maintenance— Cotn. BtP \ 
The present Code does not restrict payment ol maintenance when the wiie is living separately to cases in wh»Oi 
she has been treated with habitual auelty, U. B. R- (1897—1901) 1, 104 is no longer law, 4 Bur. L. T. 269 = 

13 Cr L. J. 55. Where it is proved that a husband has not refused or neglected to maintain his wife, a Criminal 
Court acting under this section, has no Junsdiction !c make an order upon the husband for her maintenance, on 
the ground that the husband has been guilty of cruelty to her But that is a very different thing from holding 
that no eiidence of cruelty can be admitted m a proceeding under this section to prove, not indeed cruelly 
as a ground for separate imintenance but the conduct and acts of the husband from whidi the Court tnay 
draw the inference of neglect or refusal to maintain the wife. A neglect orrehtsal by tlie husbind to maintain 
his wife may be by words or by conduct. It may be expressed or implied In order to find out the intention 
of the Legislature m enacting a particular provision m a Statute, it is a cannon of interpretation, that the Court 
must have regard to the context of the whole sccuon and not confine itself to its words, detached from the 
whole of its context It is a rule of construction that in interpreting a section which is ambiguous, the Court 
ma y look into the state of the law, as it existed before the Statute containing the section was passed, 9 BPm. 
li. R. 359 := 5 Cr. L. J. 331, where 6 N.*W. F. U. C R. 205 and 8 Bom. L. R. 614 are re/erred to 

32. Rulings under old Code, as to what attonutt to cruelty in law.— The previous Codes used the 
term * cruelty * There was no definition of cruelty , but it was held that the criterion of legal cruelty justifying 
a wife’s desertion is the same in this country as in England, vtz, whether there has been actual violence of such 
a character as to endanger personal health or safely, or whether there is the reasonable apprehension of it, 1 B. 
164. 3^/also~i9 C. 84. The word “ crueltj ' is not necessarily limited to personal violence, 1! A. 480. A false 
diarge of incest is tantamount to cruelly, MUner, 4 Swab and Trlsl 24. Retusing to take food or water from the 
wife amounts to cruelty, 1 B. 164 at p. 166. Ttie present Code.howevet, omits the word and uses instead 
-jutl gxouttd/or so doing What is just ground will have to be determined with reference to the circumstances 
of eadi individual case See 8 B. U R. Appi. XIX. It a husband, knowing that he is in such a state of hesith 
that by having conneaion with his wife he will run the risk of communicaung tfie veneral disease to her, 
recklessly has connection with her and thereby communicates the disease to her, fie is guilty of cruelty, 
Boardman v Eoardman L. R. 1 Freb and Hat. 223. If force, whether ph> steal or moral, is systematically exerted 
to compel Uie submission of a wife to sudi a degree and during such a length of time as to injure her health, 
and renders a serious malady imminent, although there be no actual physical violence such as would justify a 
decree, it is legal auelty, and entitles her to a judicial separation— AV/// v Kelly, L. R. 2 Prob, and Hat 81, 99. 
See 1 B. 164 at p. 174 ; Tomkint v fomkins, 1 Swab and Trist 168 

33. Vhat are not jast gronnd* for refasiog to lire with hasband 7— (i) Minority of wife —The Court 
has no authority to award mainteii nice when the husband offers to maintain the wife in his house merely 
because the wife is a minor and it might be belter she should live wiih her parents, 1 P. R. 1B82 

(«■) o/a jrrond jpj/if in the house are not legally sufficient for] 

the award of a separate maintenance to a wife. 21 F. R. 1873 , 30 P. R 1831 , 31 P. R. 1682 , 2 P. R. 1878 The 1 
fact, that a younger wife is likely to suffer annoyance from the dderwiteand tliere is reason to fear that hcrl 
husband maj not protea ber Irom sudi annoyance, is not suBivivnt cause lor refusing to live with her husband, \ 
1904 U.B. R. Cr. P. C. I, p. 10 = 1 Cr. L. J. 543; (1910) U. B. R. 34 » 11 Cr. L. J.662, Cut if the husUnd is found \ 
to treat her unkindly owing to the presenceoftheother wife,she maj claim separate miintendnce 14P.R. 1901. \ 

But disagreement with husband s familj is no suffiaent ground for separate maintenance. 21 P. R. 1870. Tbe 
inability of a husband and wife to agree to live together is no ground foe decreeing separate nvamtenance, 

t V.R.59. 

(ill) Msnytng a second tri/r— WTicre polygamy is allowed, the laa that the husband has married a 
second wife is not a sufhcient reason, within the meaning of this seaioo to justify the aw-ard o( separate 
maintenance. 7 M. 187 J 66 P. R. 1887 j BmUnl&l 7| 18 P.R. 1914 « 13 Cr. U J. ST7. She can only claim mainie 


' V V ■ V,- '• » * ve . • - V . p • V 

ingiiei niainicmoce unoers.4SS. 4 U B. R. 340 (P.B.) — tCr. L. J.23 o^cmting B. R. 116. Similarly, if a 
man mames « second wife and she does not know of the previoia rrumage she may refuse to live with the 
chiefwifeanddaim mamtenanoe.S Bar.L. T. 154 — II L. J.750. But if she had knowledge it would be 
oiberw ise. U. B. R. (1897—1901) 1, p. 104. 
bS 
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{<j) Huiband keeping a coneiibine in ike haute — Concubinage is so far recognized among 
that the circumstance of a Hindu husband keeping a concubine in his house will not entitle a wife f® ^ 
maintenance allowance, provided the husband is willing toreceite her and treat her with the consideraU®® 
which IS due to her position as a wife, Weir H, 64t, 17 M.280. The question in each case will be whether 
conduct of the husband is such as the wife consistently with self-respect and due regard to her jiosition as 
can h\e m the house of the husband. Therefore adultery on the part of the husband may constitute suffic’^"* 
cause for refusing to h\e with him, 2011.470 (F.B.). 

(r) //usband's /Jilure to pjy diwr — ^The fact that in a cuil suit b) the hu&b'ind for restitutior* 
conjugal nghts, the wife successfully resisted bis daim by a plea of unpaid prompt dower is not a suffid^'’* 
reason for her refusal to live with her husband, fi P. R. 168 ; 15 P. R. 1880. 

34. What Is a proper offer to inalnlafar— (») tt must be bona fide—kn offer to miinlain must be a 
bona fide offer and not made with the object of escaping obligation, 13 Cr. L J. S5 {Borma), 

(ii) Ilmusi be an offer to maintain with the eonsideration due to her position as aiti/eSee 
20 U 470 

(Ml) Must the offer extend to obserotng conjugal duties f—kn offer by a Hindu, having two wive*» 
to maintain his first wile by allowing her to live tn his house, and by supplying her wnth gram to be coohed 
and eaten separately, coupled with a refusal to live witli her as husband and wife, does nut come within ^e 
meaning of the proviso to this section, 6 U, 371. Fhis wxsdtsapproied a/* m 18 B. 269, where it was held‘(P^'- 
there is no authoniy lor the proposition iliat the words "as his wife must be read into the proviso to 
(3) and that it is surhoent that the husband has offered to maintain his wife in his house When no neglecf 
refusal to maintain IS found against the husband, n is tor the wife to establish a jusuy mg cause for herliv<°s 
apart Theobjectof thissectionistoprovide/ormaintenanceandnottoenforceconjugalduties, 4211 L.J.5^^ 
S5. What are act eofficfeat greaada to retaso mtilaUBUoee.-~(t) Stnptesous cortducj of 
Magistrate cannot refuse to make an order of maintenance merely because he considers the randuct of 
applicant open to suspicion. The matters recognized by this section as disentitling a wife to maintenan^> 
must be proved to justify dismissal of an application for maintenance, Weir II, 647, 

(«■) Refusing to attend a Panehayat convened to consider her eondutt—k wife s refusal to attend * 
Panchayat convened to consider a charge of adultery «gamst her, is no reason for rejecting an application ^7 
her under this section, i8 Cr. U J. 32 (Il.> 

(iM) Delay VI applying for M3iff2;>i<7ff(r^->DeIayon the part of .a wife in complaining of her husbands 
neglect to maintain her, is no ground for dismissing the complaint, Weir II, 613 and 615 A wife does not lo«® 
her nght to maintemnce, because she may not have advanced her claim, immediately on her husband sdescrti®"' 
of her, Weir 11, 6i6. 


Vnis'Danh. TiftVts&'crawJv vwfh. a -Nomwiaw Vfve NiVin Vrww ws Vvv-a •stvvs\vtv>, -anvi •v.v'&v 

to the lime when this case came on lor heanng betore the Magistrate, and before the Magistrate, the wife agre^ 
to return to her husband wilhm a week on bis puxung away bis mistress and promising to have nothing mof^ 
to do with her , but subsequently she refused to abide by that arrangement. He/d, that an offer made m Cou^ 
by the husband to give up his mistress does not depnve the wile of her nght ot refusal to live with her husband 
14 Bar. L. R. 240 s= s Cr. L J. 422. The wife s nght to refuse is not demolished by the fact that the husband w^ 
driven to concubinage by his wife s continued refusal to live with him Where the breacli between husban 
and wife is irremediable and it is impossible for the latter to return to the husband and live with him, after mar»> 
years’ separation, w ithout fresh trouble and dispute, she w ill be entitled to liv e separately and get maintenance* 
26 P. W. R. 1914 es 170 P. L. R. 1914 = 13 Cr. L.J.S34. 

(_o) Change of religion by husband — The rejection of an application for maintenance by the w ife of ® 
Christian, who has reverted the Hinduism is wrong 4 U H. C. R. Appx. III. 

36. Meaning of ‘ adnltery • and ‘ Urlng In adultery ' as used In thU section.— (t) ddullery—VnieT tb® 
I P C., adultery is an offence committed by a man against another man in respect of the wife of the latter an 
u IS an offence whidi cannot be committed by a woman Adultery under the I P C is not committed by ® 
man who has sexual intercourse with an unmarried woman, or with a widow, or even with a married woma® 
whose husband consents to iL Ilut adultery in this section is used m the wider and ordinary sense of voluntary 
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sexual connection between cither of the parties to the tnamase, and Someone, mamed or single of the opposite 
sex other than the offender’s own liusband or wife. This construction is not inconsistent with s. 4 (2). There- 
fore adultery on the part of the husband, not being such as would be punishable under 1 P.C, may nevertheless 
constitute sufhaent cause for the wite separating irom her husband and enable her to claim maintenance under 
tins section, 20 M. 410 {F.B.)overrt(/tHjr H. 200. 

(«■} ‘Ztvjng- iff adu/lery' words " tmng tnaduUery" refer rather to a course of conduct oral 
least to something more than a single lapse from vutue , and thereiore a single act of adultery does cot neces> 
sanl> amount to living in adultery, so as to disentitle the wile irom applying tor maintenance ucderthis secDon, 
30 H. 332 (where 26 A. 326 and 20 M, 470 are rtftrred to), 6 M. L. R, 19 9=9 Cr. L. J. 390, Where the wiie who 
applied for maintenance had some two >ear» prior to the date ot the application given birtli to an illegitimate 
child, but since that time, had been living with her parents and leading a cluste and respectable Efe, it could 
not be said she was living tit adutttry witnm the meaning ot this section so as to disentitle her to tnainienance, 
26 A. 326, where 1831 A. tf. N. and 113 are referred to Uut when the wife was found guilty of adultery 
vvith a low caste man whidi led to her expulsion m>m caste it is not necessary to prove that she is hving in 
adultery, 31 M. 185. Where the husband disclaimed paternity ot a child born to his wife and the true in 
consequence, took to living in her lather’s house, heldm the absence ot prool that she was living m adulter), 
the wite was entitled to an order under this seaion, i3il A. W. N, 113 ; a7 and 62. S^e also 26 A. 326 ; 1904 A. 
W. K, 23, fn msi A, W. N. S3, die exact question:, to which alone tfie Afagistrate should address him^ in an 
application oi this nature, are set torch at great length. See also 29 U. W. N. 647. 

37. CtneellatioD of order for malateaaoee.— .S’^c Notes under Heading X below. 

33, It it not open to & wife to maie A eoBtr»:t discharging hBiband’s true liability 7— Where awife 
hrst applied for maiiueiunce lor herselt and child, but on receipt oi a certain lump-amount trom the husband, 
witlidrew her application, and later on, again applied, stating that the lump-amount has been expended, and 
the husbind objected that the lump amount had been paid m nnalsetUemenioi all her claims, Ac/d, that on sucli 
application, the duty ol me Magistrate is (ij to hnd out whether tlie husband has sufficient meinns and (iijwhetiier 
heretusesorneglectstomauiui.i tne applicant, and on the last point, he must find out, whether the settlement 
made by the husband still lurntshes a sufficient means tor the wiies support. Although if the lumpeum 
has been invested, it would have yielded a suttiuenl income to maintain her lurtherest of her days, thisqu'-siio 
IS immaterial, if in tact the money was spent or lost and is no longer yielding a sufficient income. The laiiguag*- 
ot the section is inconsistent with a wiie making a coiitraa to absolve the husband from liability. Jli'* 
of the law being to prevent the wtie, wnom her husband is able to support, trom becoming a burden to ou.*-' 
people, this object would not be attained by a contract which ultimately leaves the wiie, to the charity o 
neighbours. The Section does not say that a wile is not eligible lor mainleinnce, if she is abl^ to luotr,. 
herseli or it she has made a bad use oi the money which her husband gave her sometime back, 1903 U.£ £.IC 
Pr.} 43, where 1892—90 U. B. R. 64 and 1897 — 1901 U. B. R. 108 are referred to This decision seems 
re-consideratioii as it is open to the parties to live separately by mutual consent 

SPECIAL RIGHTS OF MUHAMMADAN WIFE 

39. Uahanmadu wifs net boead ta go to Kail before seekUg help of Gobi 
is not bound to seek the assistance of the Kaxi, before applying to the .Magistrate for 

40. Uoota wife Is eatitled to nalBleoBBce.— .Sr/ 8 C. 738 { B W. R. 60, and N 

41. Hasbaod's marriage with wife’s itep-motber, aaffl.ieat reasoa for tep 
momage of a Muhammadan with the stepmother ot his wife, beingprohibited, Che 
v»ill not live with her husband, dunng the conunuance of his mamage vnth her itepm 

42. Hatband liable to matataln wife till date of divorce.— \\ here the deietjo 
cause against an order of maintenance passed against him and he divorced Ins t 

, _ I «i ■ ^ , 

7 B. 180| where 19 V.R.7Sd(iseKteJfrvm,1l P. R. 1891. 

43. tfaglftraU mart esqalre lato plea of dlrerec.— M'hen a husbaof 
the maintenance of hi» w ile pleads non-tiabtlity oo acxoum oi his having 
Magistrate to entertain and enquire Into such plea, and if he finds itestabbsS^a,^ 
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at least after such date as the divorce operates, 2i P. R. i89l. The Magistrate is bound to entertain such 
application and determine the question, 1915 U, B. ft. I‘fl8a«ie Cr. L. J. 531 ; 17 0. a 260 b= 13 Cr. L. J.6W. In 
IV elr 11^620, it is said the Magistrate is bound to enquire into the validity of the plea, and jf he finds jn the 
affirmative, then no further maintenance can be ordered also Note 2 to s 489 

44 Right ol dWotced wile to malntenaDce derlag /rfja/ is the period during winch a woman 

whose marriage has been dissolved by divorce or death is bound to wait before she is free to marr) again. 
Iddal IS primarily imposed With a view to ascertain whether the woman is pregnant, so that the paiernit) of 
the child that is bom to a woman whose marriage has been dissolved ma> be lixed. Under the I fanafi Law, a 
divorce (/a/uA) whether revocable (fayai) or irrevocable (4a^a>r)does not completcl) destroy the relationship oi 
husband and wife until after the expiry of the period of Therefore a wife is entitled during to an 

order for maintenance under s 488 She Is also entitled during the penod of \ddjt to the benefit of an order 
for maintenance which had been made in her favour before divorce— the pronouncement of Ltlak\ 20 M. !>• J. 
12 » 10 Cr. L J. folio j}iHg Weir It, 617, 3 A. 223 and 19 A. 80 : 5 P. R. 1903 = BS P. L. ft. 1903 » 2 Cr. L. J.40 
disseuling from 1833 A. W. ft. 29, 4 Bar. L.T. ISb 12 Cr. L. J.S2. Ihii an order lor maintenance for a time 
subsequent to the period of iddat is illegal, unless pregnane) is alleged, Weir II, 617 ; 19 W. R. 75; 3 A. 228 } 
S P. R. 1903. 

45 Order does not deprive haibaad ot right to divorce.— An order made by a Magistrate, directing a 
Muhammadan husband to pay a sum monthly for the maintenance of hts wife, does not deprive sudi husbandof 
his inherent nghi to divorce his wife, and after such divorce the Magistrate’s order can no longer be enforced 
SB H C.R.Cr.C& 93, 7 B 180; 14 0. 276; 1 Bom.L.R 348; 19 A.BOCF.B), 19 W.R.7S»B. L. R. Ap.XXXIll. 
The dissolution of the bond of marriage when once validly effected must h^ve the result of stopping the 
Operation of a Magistratesorder made m favour of a wife, 17 0 C 2S9 m l5Cr L.). 618; 2i P.R. 1694; 1913 U.B. 
B. I., S3w 16 Cr. L. J. 831. See Note 5 to 3.490 

46. Bepadiatlen of wife by h«sb&ad havlag come to her knowledge Is good divorce.— A Muhammadan 
against whom an order for the maintenance of bis wife had been passed under this section, paid into Court the 
arrears due from him, with a sum m addition on account of tiie wife’s and man application accompiny 
ing such payment set qut in clear terms that he had reptuiiatetl hi» wife The repudiation was three timea 
repeated m tlie application. J/e/d, that this having come to the knowledge of the wife was a good divorce 
under the Muhammadan hw, and that it was not necessary tint the wriiing of divorce should be specially 
addressed totlie wife, 1899 A. W. N. 8J. According to the Haiuh Law »ns not nttessirythat tbe//4?.f orwonls 
of repudiation should be addressed directly to the wife to consuute a valid divorce, 33 M. 23 where 4 c. 588 
IS diisendUd from and 30 B. 837 ; 38 C. 181 approved An order under this seaion tor the maintenance of a 
Muhammadan wife, passed more than three months and thirteen days after divorce, by words which had not been 
rejieatetl Uiree limes, was held to be illegal, 1888 A. W. H. 116. 

yi.— BIGHT OF CHILDRBH TO MAINTENANCE. 

47. Meaning “of child” — The word ‘child* as used m the section, simply means son or daughter 
Reference to age is purposely omitted in the section, the object being any son or daughter is entitled to claim 
maintenanceso long as he orshe isunabletomaintainhimselforherselt, 28P.W R. 1910 ssllCr. L. J.427. The 
word ■ child’ means one who has not attained the age of majority, 37 M 885. See Note 26 above as to the 
meaning of ” unable to maintain itself " See Note 26 and 3 Rang. 682. 

43. Is a child having means of Its own entitled to maintenance 7— In 25 M. L. J. S5S— 14 Cr. h 3 , 537 
It was held that if the duld is not of suffiaent matnnty to earn a livelihood, then, even if that child belongs to a 
well t<3^ tanead, the liability of the father is not taken away But this view w.as dtssenled from in J9 M. L.T. 

23 •= 17 Cr. L. J. 10 where it was observed as follows — “ I think the ability contemplated by the section applies 
as much to the case of a child which has got means ot itsownorwhidi is entitled in law to be maintained, and la 
being maintained, as m this case, as to a child which is able to earn by its own exertions This is a summary 
procedure provided by this section, and it does not cover entirely the same ground as the Civil Liability of the 
father to maintain his cliild. It does not seem to have been w ithin the contemplation of the legislature that n 
child which is well to^o should be entitled under s 488 to an order for iminienance as against its father, 

19 M. Mi was referred to * 

49 Is it open to Magistrate to refuse order for ualnUnancQ If father offers to maintain children 
if they live with him?— A rtiolher, who has the custody erf the child and who has to maintain it, is entitled, 
so long as that stiu continues, to the ilfowaoce granted tlie maintenaiice of the child, Weir II, 650* 
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A fatlicr cannot refuse to maimnJn hl» dilklren on the Krountl tliat thej arc not ll^lnK with lum, U. 
B.R. 1903-«S; 1 Cr. P.7;1S Bnr. U R.U'^tCr. UJ.8S)( U.B. R. 1910. Cr. P. Cl — 11 Cr. L. J. ISS; 8 Bsr. 
L.T. 131 — 16 Cr. L. J. 656 ; (1910) 1 U. B. R.3«— ilCr. U J.eSl li the father the chiUlren to 

li\T «ith htm hi< obMomanirv: h to Ret an onler from the proper authority Ruing him the custody of the 
diddrcn 1 King together in t\ie ease ol hn'banA anil wile i» n thing ol a »pccli\ clmnctcT U isan incident of 
matnmonj 5;rf al-yt 33 K. L.J. 335 •= 14 M.L.T.913t 8 Bar. UT. 134*:> 10 Cr. L J.658. Mercl> sending n man to 
go and a'k the child to come and tiie with the ftiher does not amount to anofTer to maintain the child and absolve 
the fathcTof hisliablluv,? Bor. L.T.S4 — 13 Cf. L.3.278. A mother having the ciistotl) of her child applied under 
this section for its uuinlcinncc. b) its filher Before the receipt of summons under her application the 
father had neither asked for the Custodj ol the child nor offcretl to provide for it in aii> »a) He now made an 
offer in Court to mimtaln the child, if It was left with him. //ri/, that a present offer to maintiin will not lake 
a\ra> the Mapvtnies jtinsthction under this section to onler him to |viy (or the child s maintenance, 1903 U. 
B. B. (Cr. P. C.) 39 where 1903 U. B R. (Cr, P. C.)7. 18 P.R.1&91, 16 W. R. 62 and 3 L. B, R. 46 arc re/errrdlo 
Sre Note Sn 0'ntri.—\ fuller offenng to nuintam his children on condition tint the> live with him cinnot 
lx. said to rcfu'-c to maintain them anil though ti> express provision of hw an onlerof nnintemnce cm lie 
p,xsscxf, notwithsliniling such nffir in funur of a wifeoti ctmm sjvealicil grotimK, there is no stmihr provision 
in the clnUlrcn, 18 P. R. 1894 5 31 P. W. R- 1914 — 13Cr. li. J. 639 Where a fithtr his custodj of his minor 
children and is mtinlaining them iiropvrl), the mere fict that they go and live with their mother would not 
make him Uahli, t<* Ivc idvargcsl lot maintenance, though lie refuses to maintain them unless ihej return to hts 
custoily 8 L. B R. 108 =» 18 Cr. I* J. 117. Tlie proper course for the mother is to get a certificilc of guardianship 
of her childnn by proving that the lather Is an unfit person and when this has l>cen done to resort to the 
provisioas of this section if tlu. f itbef refuses to make an allowance for the cjiild 18 P R 1894 See 23 P. R. 
1917 (Cr.V 

Hut m a Bombay case it was held that with regard to the maintcn.ance of children it is sufficient under 
subsea ( I ), d the neglect or refusal to mamiamihem is proved On such proof the tfagistrate can make 
an order for tliepa>ment of a niotitfil) atlouanceforihenuintenanceofcach child to such person as the Magistrate 
from time to lime directs. An offer to mainiam the children in the lutiire is not sufficient of itself to debar the 
Magistrate from making an order Of course the Magistrate is entitled to Lake such offer into consulention. 
27 Bom I..R.339 — 49 B.662. 

(») Fciher not reUn ed of Uabddy u hen tnolher « of nghl entith d h eusMy, or under the Mahamma 
dan AiO'— Under Muhammadan law, the mother is entitled to the custody of her children till they reach the 
age of puberty, even when she has been divorced by her hustnnd, but that does not relieve the father from 
the obligatioti of maicitaining the cluldrvn. Where, thetefote, a Muhammadan lather contended that as the 
mother (his divorcevl wife) had the cust'xly ol the chikltcn, he was not bound to maintain them but 
that he was willing to maintain them, if the children were made over to him hell, thil the father was lx>und 
to pay for the maintenance of the diildren in the custody of the mother ind that his conduct amounted to a 
refusal or neglect within the meaning of this section, 6 Bom. L. R. 336. When however, the child is a girl 
admittedly between 14 and IS years of.ageond therefore of puberty, the father is entitled to custody, even if 
the treatment of her mother hy the father is against him. The father should not be charged with her main 
tenance if he offers to support her in his own bouse, 11 P. L. R. 1904 

80. HaglitratenotoompeteBt to go Into the question of the lawful gusTdlftDshlp of a child— In 
determining questions under this Chapter, a Magistrate has no power to enter into any question as to the 
lawful guardianship of a child. There is nothing tn the Code which would warrant a Magistrate in ordering 
a mother to surrender her illegitimate child fo its father, although such child be of the age of maturity A 
refusal by the mother to make over the oistody of child in sudi a case would be no ground for stopping an 
allowance previonsly ordered, 4 C 374 followed m 17 P. R. 1888. See also 19 M. 461. When a father offers to 
maintain hts children, a Criminal Court has no jurisdiction, merely because he refuses to make a money allow 
ance to the children who prefer to remain with ihcir mother apart from him, to make an order that he shall do 
so , nor in a summary proceeding under this section is the Court competent to enter upon an enquiry as to 
the fitness or unfitness of the father to act as guardian of his children, 18 P. R. 1894. 

81. Children Uving Hith adolterons mother or removed from the father without hit consent, sot 
entitled to maintenance —A father cannot be orderd to pay a maintenance allowance for a child 

live w'lth Its mother, while the latter is living tn adultery, Wefr II, 630j nor where the children 
their mother from their father’s custody and without hts consent although he was en 
pjually with the mother and the Utter has prevented the rfuldr^n from returning to i, 
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52. What are not proper gronndi for refnalng maintenance.— {») That the viother cf the ttlefittmste 
cMldren ts a married woman arcumstance, that the mother of jllegiUmate childrems a mamedt\omaa, 
IS in Itself no ground for dismissing the claim for their maintenance. The Intention of the Lcgislatnre is to 
enforce ihe fiabifity of (fie husband of a woman and of the mafe parent of an illegitinnte child as the person 
pnmanly responsible for their maintenance, Weir ll^ 619, and the words of this section are sufBaently wide to 
include a married woman, claiming maintenance for her illegitimate children from the putative father, 
18 B. 468. 

(lO Divorce of >«u44rr— Even a >ahd divorce of the mother will not free the father, from liability to 
maintain his diildren, 1 Bor. L. R. 143. 

(ill) Decision of Ctml Court on ihe claims of the mother— \ decision of the Civil Court, refusing to 
enforce a contract or .agreement against a man for a mamtenan« of a woman cannot preclude either the woman 
from applying ora Magistrate from making an order for the maintenance of their illegitimate child, 17 W. B. 49. 

(Ji/) That the mother u itvi»z separately from her husband— h hfuhaiamadan mother being the 
natural guardian of her minor daughter, would be entitled to claim maintenance for the child even though she 
IS living separately from her husband and may have no valid grounds to refuse to h\e with her husband, 
15 C W. N. 27. See also the case in 13 C. W. K. 136 (Christians). 

(w) That the mother has sufficient means to tnaml tin tJte child .— bound to maintainhis 
child whatever the position of the mother may be, 7 Bor. L. T. 81 *= 13 Cf. L. J. 278. But if the child itself has 
sufficient means or is entitled to be maintained out of the mother's Airwaa', an order for maintenance cannut 
be passed, jff Note 48 

53. la It open to a lawful guardlaa to comprombe tho claim of a child nnder thb 8eetlon7-A conv 
promise made by the lawful guardian of a minor, acting bona fide for his benefit, cannot be set aside even at 
his instance, except on proof of traud. Therefore, where a mother on behalf of her illegitimate minor children 
compromised and renounced a future claim for their maintenance, by executing a document m consideratioo 
of the payment of Rs 300, held, tliat under the arcurasunces there could be no neglect to maintain within the 
meaning of this section, Weir II, 631. But where there is nothing to show tliat the agreement was really for 
the benefit of the child and the presumption from the arcuenstances under which the compromise was made, 
being that the child would be matenally injured by such a mamfeslly inadequate adjustment of its claim to 
maintenance during minority , the agreement is not binding on the child or any person who may become the 
guardian subsequent to the death of the mother, 13 P. R. 1885. See 23 i. 163 1 8 Bar L R. 96. The better view 
is, that a father cannot divest himself of hts liability to maintain his child by any agreement with his wife or 
mother of the child, Weir II, 648. It is submitted that Ihe statutory nght caruiot be compromised unless such 
power IS specially recognized by die Statute. The Magistrate is not competent to consider sudi a compromise. 
Compare Note 38 at p. 1188. 

54. Order awarding maintenance to child cannot be cancelled . — See Note 79 

VII.— CONTENTS OF ORDER AWARDING UAINTENANGE. 

S3. Considerations la fixing the rate of maintenance.— In determining the amount of maintenance 
no luxury should be allowed but necessanes of life should be considered according to the station in life the 
applicant and the means of the respondent, 4 Bor. U T. 269 =» 13 Cr. L. J. 53. ‘ Maintenance ’ is intended for 
food, clothing and lodging it does not include schooUng fees, U. B. R, 1909, 1 Cr. P. 17= 11 Cr. L. J. 40. 
See Note 5. 

56. Rupees one hundred represent the oailmom amount each person entitled to maintenance can 
get.— In the case of twins, a separate sum should be awarded for each Also, the order may include more than 
one bastard child if begotten by the same man upon the same woman, Sktnn, 1 Bott. 470 \Vhere a wife applie 
for maintenance for herself and her four children and the Magistrate ordered the husband to pay Rs 50 or 
maintenance of the wife and Rs 10 for each child every month. Held, thattbe order was legal. The hus n 
was liable to maintain his wife and each of his diildren and the Magistrate might order him to pay as mu as 
Rs. SO for each of them if each child was living with a different person, and the fact that all the children were 
at the lime m custody of the mother cannot affea the question of ivhat should be paid to each child, 4 Bur. 
h T. i39 = 22CF. L J. 383. Under the new amendmonte rupees one hundred Is now fixed as the maximum 
under s. ->68 See 40 U. 1. J. 333. 
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57. Maglitrate In pauing order at certain rata cannot direct proip^ellTO Inereate of rate.'—An 
order fixjnE a sum for the mimtcnincc of a cltlUl, contalmnRa prwpecthe order for an Incro’ic of the amount 
auarded as the child prou-s older, Is unamhonred by U«. i K.-W. P. II. C. R. 434 j IJ C. 333 j 14 K. 393. A 
Magistrate cannot make an onlcr lor maintenance at a progrcsstsel) Increasing nie, hut he can from time to 
lime alter 11 under s, 4^ In the case of a child. Ihcalkntance should be such a proper allowance, as may 
suffice for the maintenance of the child, till It is able to maintain itself, 3 N.*W. P, H. C. R. 434. If the father (or 
husband)is aggricied, he could appi) to the Magistritc under A. 4S9, 9 W.R.I. A Magistrate In passing an 
order for maintcmncc at a ccnsln rate, cannot direct a |>rospccttic increase ol the rate. The fact that a child 
who has l>ccn nw srded maintensnee, his grown older would nolos constitute ' a change %n the circuiiislanee 
ojlhe f-crion rtcentng thtiillovxnft' within the meaning of s. 4B9 than would the death of the child or the 
birth of another, ind Uicrcforc tlie nic can lx. i iricd under s. 4K>, as the child gets older, 14 K. 398. 

58. Magistrate cannot fli daratlon of maintenance.— A Magistrate is not competent in any ease to 
hx the durati in oi miiutcuino. lo children until they come o( age. 15 P. R. 1594 ( Weir II, 634. Hut m England 
an order of pi)mcnt “ till the child shill no longer lie chargeable on the I’insh ” was held gootk if/a/Ara'r, 
2 Salk 475 ; Johnson, Comb. 69. 

59. Order cannot be retreipectlTc.— An order directing the payment oi m-iintcnaiice witli rctro- 
spectiie eflect from a cerliin date is iIlegaL Under sutrsec (2), the allowance can be midt, it llie most, from 
the date o! the application fur m-iintcnincc, Weir It, 633. Rut an ordLT directing {13)^10111 tn advanee from the 
date of the Magistnic s onler is ]>crfectl) legal, Ratanlat 189. 

60. Payment of mafatenanee matt be monthly and In coin.— Tlie p.iymcnt ordered must be a 
month1> pajTnent. .\n order directing payment of two cloths annually. Weir II, 627, or grain, Weir II, 626 
and 627; 19 P. R.1911 ; 3 P. R. 1887 , or providing separate residence, is not in accordance with the Code 31 P> 
R. 1887} 1 P. R. 1876 To such an order an alternative one for a $|>eaficd quantity of gram cannot be 
added. 3 P. R 1887. Hut where 1 compromise filed by the parties and accepted by the Magistrate 
eoutained an agreement that an annual sum was to be paid to the wife for the value of cloth, Md that effect 
could be given to the general intention of the parties as disclosed by the rogt by allotting in the monthly 
maintenance the value of the dutlis agreed to be paid annually, Wdr II, 634, In England when a father 
was ordered to pay £9 in gross and after thvt so much weekly, the order was held good. Odom, 1 Balk 124 1 
1 Bott. 497 ; 26 Bom L. R. 186 

60-A. CoDditlonal order Illegal.— An order lor maintenance passed un condition tint the wonnit 
resides in her house is illegal, 14 P. R. 19l7(Cr.). 

61. Order for payment Into public treasury Is lUegaL— An order directing the payment of a mainte 
nance allowance into a public treasury la not sanctioned lawr, Weir II, 627. 

62. Magistrate cannot make order In terms of compromise— when claim settled amicably, case 
should bo dismissed.— A Magistrate pur;x}rt|ng to aa under this sertion, cannot assume the functions of a Civil 
Court and give judgment in accordance with a bond evidenaog a compromise entered into between a husband 
and a wife. Where a claim for maintenance is amicably settled by the parties the Magistrate should simply 
dismiss the petition, if pending before him, Weir II, 629 , 43 P. B. 1888; 39 P. R. 1905 and see Note 72. 

YlII.— PRACTICE AMD PROCEDURE. 

63. Ordinarily Inquiry must be full as In warranUcase.— Ordinanly the inquiry should be lull asm the 
tnal of a warrant-case. But when an order directing a monthly payment of a fixed sum of money was made on 
the consent of the parties, the necessity for taking evidence being thereby dispensed with, held, that the order 
was not illegal, Weir II, 629. 

(1) Should rot be summary — Proceedings under this section cannot be conducted as in a summary 
tnal under Chapter XXII Evidence must be receded as prescribed by s. 355 Where summary procedure was 
adopted the High Court in 20 C. 331 directed a fresh tnak , 

(»■) £vtdence*nuslbeduly recorded— An order awaxdiDgmzintemncs without recording evidence. 
Weir n, 628, or on the evidence taken by a Subordinate Magisttate and order passed thereon m the absence of 
the defendant husband. Is illegal, 11 M, 199 , 361 F. L.R.190S. The various elements requned to sustain an order 
under this section must be suictly proved by evidence recorded on oath. 18 W. R. 19. The Magistrate cannot 
dispose oi the case upon knowledse acquired by hint in another case, B R. 67, Froceedings under this 
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settion are judicial in their nature and must not be conducted as il the> were ministeiHl matters The notes ol 
evidence therefore must not l)e inadequate and \3gue, and the order recorded should be one on distinct 
findings of fact, 5 A. 224. 

64. Attendance of complainant ma^ be dUpcnsed with. — There is nothing in the section uhich 
requires the personal attendance of the person In whose favour the order for maintenance is made. It is Jeh to 
the discretion of the Magistrate to dispense with the attendance of the complainant, 19 P. R. 1903 re/^mne to 
3 P. R. 1893 , 12 A. 69 ; 19 C. T7S ; 21 C. 683 

69 ‘1 Ez-parte proceedings.’ —Inqntrj ought not to be eondocted ia absence of accnied nnlui 
Magistrate Is satisfied that he Is wUfoll; absent.— In a case under this section, the defendant was summoned 
to appear before a Magistrate on a certain clay, but the summons did not specify the place of appearance. 
Held, that the Magistrate ought not to have passed an ex-parU order in the defendant's absence as there 
was no failure to appear, because no place was speafied at which the petitioner was to appear, 7 M.H.C.B. 
Appx. XLIII. In the Court of a District Magistnte, an application was made against a person for the maintenance 
of an illegitimate child on the ground that he being its father, neglected to maintain iL The Dlstncl Magis- 
trate made over the complaint to an Honorary Magistrate of the fust class for inquiry The Honorary 
Magistrate after a lengthy inquiry, reported the case to be false. But the Distnet Magistrate not satisfied with 
the result, ordered process to issue against tlie putative father and made oier the case to a Deputy Magistrate 
This officer, without issuing any notice to the Jather asked the plender who conducted for him the proceedings 
before the Honorary Magistrate, to conduct the case The pleader declined on the ground that he had no 
instructions Thereupon the Deputy Magistrate proceeded with the case exparie and ultimately made an 
order against the petitioner Held that the provisions of sub^ec. (6) of this section had not been complied 
Mth Die eijdence was not taken by the Deputy Magistrate in the presence of the petmoner That ought 
to have been done, unless the personal attendance of the petitioner lias been dispensed with, in which case 
It ought to have been taken m the presence ol his pleader Unless the Court was satisfied lliat the petitioner 
was wilfully avoiding die service of summons orwitfully neglecting to attend the Court, evidence should not 
have been taken exparie, 1 C. L. J. 102. Summons was served on the husband ol one P under this section to 
attend the Court, either m person or by duly authorised vaki! on a certain day, but on that day the case was 
postponed to another day, although the vakil of the husband was present In the meantime the case was again 
adjourned to another day, and notice was served on the pleader When the case was called on a tnukhtyar 
appeared on behalf of the husband, but the Magistrate refused to hear him and decided the case, exparie, 
holding that the husband wilfully neglected to attend Held that in the circumstances of the case, although 
the Magistrate was ju',tified in refusing to hear the tnuikfyar, he was not entitled to proceed exparie, 2 Boa, 

L R. 700. See proviso to sub-sec (6) for power to set aside exparie order 

/ 66. Duty of Magistrate when hatband offers to maintain his wife. — When the husband offers to 

/maintain hiswite the Magistrate must consider any ground of refusal on the part of the wife to live with her 
I husband and receive evidence which may be ofiered one side or the other, 8 W. R 67. Where an offer to 
* maintain the wile is made, the Magistrate should ask the woman whether she is willing to live with the 
petitioner If she refuses, it is for ilie Migistrate to consider the grounds of such refusal and pass such order as 
he thinks fit, 9Cr t J. 501 fM ], 1883 A. ff. K. 2s3. radaz^ to determine the question is equivalent to an 
omission to determine the question of neglect or refusal and is an error m law, 6 N -W. P. H. C R. 209. 

67. Non-payrnent of process-fee — An application for maintenance should not be dismissed on failure of 
the applicant to comply with an order for payment of process-fee, neglect to maintain not being an offence and 
pro«ss-fees being le% lable under IJie Court fees Act only in respect of an offence, 16 M. 234 But now under 
5 204, sub-sea (3). Magistrate may dismiss the complaint if lees are not paid within a reasonable time 

IX.— ENFORCEMENT OF ORDER FOR MAINTENANCE.— Sab-seo (3). 

68 Before passing order of commitment, Magistrate most be latisfled that non-payment of the main- 
tenance was dae to wllfal neglect.— Before an order for irapcisonment can be passed, it must be proved that the 
non-payment of the maintenance is the result of wilful negligence on the part of the defendant, 22 0. 291 ; 
followed m 29 C 291 , 23 A. 169 Imprisonment cannot be awarded in antiapation of default, 9 M. H. C. R. 

Appx. XXXIT. 

6a-A. JnrUdiotloq of Magistrate who made the order to enforce ft, Is not oasted by change of 
residence of party ordered— The provisions of s. 490caonot be held to derogate from s 488(3). H* can issue 
p warrant under s 386 for tfje distress and salegf any moveable property belonging to the person against whotq 
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thj< onler Is pas^cti Such * srirrant can be eiccuted either within the local Juris<liclJon of the 'lagistrate or 
mthout such limits under s. 887 when it Ins l)ccn cndorsctl Iqr the District MiRistratc aitliin the local limits of 
whose jurisdiction the moixahle propert) Is found. S. 490 merely proildes an altemitiic course b) enabling 
the person in uhose fii-our the order was passed to apply direct to a Migislnte In any district where the 
l>erson bound by the order may lie, 7 L. B. R. 118 » IS Cr.L.J.70i. See Note 3 to s. 490. 

la S7 Bom. L. R. B.8S*- 41 B.908 It was A/W/errASSCFTT, J , thatunders. 48S (3) read with s. 386 (1) 
(a) It IS competent to a Mgistmte to Issue a warrant t^lev'ying the amount of maintenance due liy^ attachment 
and sale of any moseablc pn>|»iny Iwlonging to the personordered to give maintenance c\cn If 5uch property 
consists of a share inajoiiit Hindu tiniily property 

89. Irapritonment U not punUhmeat for eoatempt of Ceart’i order, bat inereijr a mean* of eaforclag 
pajmest. — The imprisonment wIikIi can l>c awarded under this section Is not a punishment for contempt of 
the Coun s order, but merely a means of enforcing p.aynient of the amount due, and ujwn the payment of that 
amount being made, Uie defendant K entitled to his release. “ It ennnot be rcgardevl as a punishment for the 
breach of the order, for If that were the case, tbepunislinieiit would follow iijHJii the lircach of the order, irres- 
pective of any success or the reverse in the levying of the amount by wamnl, whereas that is not what 
the section enacts. According to the express terms of the section ilie disoficdtence of the order may 
tic never so gross and wilful, and yet, if the amount ordered to be paid is realized in full by execution of 
the warrant, no sentence of impnsonment is to follow This conclusively shows that the sentence is not 
for the disobedience or contempt of ihe Court s order Nor again would it be right to hold tliat the sentence 
of impnsonment is an absolute sentence for the law says that the Magistrate may sentence such person 
' for the whole or any part of each montlis allowance remaining unpaid to impnsonment Thnt shows that 
the imprisonment is for the unpaid (vonion of the maintenance, or, in oiher words that it is owing to default 
of payment of the unrealized portion ot the mamteuance . and if that is so, the impnsonment that is ordered 
ought to cease upon payment being made. --/Vr ItANBRjEb and Svle, JJ, in 23 C. 291 at P 298. The 
imprisonment, U served, does not abMlve the person from liability for arrears of maintenance, S R- 81. See 

70. DefaalUr entitled to be released as seen as payment it mada.— ‘ Or until payment i/ sooner 
moir'— These words in sub-sec (3) supersede the deasions la 8 H. 70 and Weir 11, 839 Now the defaulter is 
entitled to be released as soon as payment is made. 20 H. S. They are in accordance with the decision In 
22 a 291, see Notes 69 and 71 

71 Enforcement of payment of accamnlated arreara.^ 1 ) Lnforcement of payment of arrears ts 
tnducrettonof fl/agtstrate-^HohaTd<i.a>i{dH rule can be laid down ns to vvhetlier a Magistrate should grant 
or refuse an application ior recovery of arrears of maintenance:. The Magistrnte should ascertain m each case 
under what arcumstanccs the arrears came to accumulate and if there was no good renson why the application 
for recovery should not have been made with greater promptitude, whether it would be equitable nnd in accord 
ance with the spirit of the Criminal Frocedurc Code to enforce payment of the accumulation The Magistrate 
should also consider whether he should enforce payment of any part of the arreas, where in his opinion it is not 
proper to enforce payment of the whole of the arrears, 1909 U B R. Ill, Cr. Pro , pp. 19 and 21 = H Cr. L. J 79 
where 20 U. 3 is disttngutshed But now see proviso newly added to sub^ec. (3) proceeding that an application 
for maintenance amount must be made within one year from the date on which it became due 

(li) Only one warrant may be issued for the whale of the arrears due at the time of issue 
SIX months’ arrears were due an order for separate warrants of commitment awarding a sep.irate sentence of 
impnsonment of one month on each warrant is bad in law, as the law contemplates a single w irrant of commit 
ment m respect of the arrears due at the time of the issue, 22 C. 291 , 7 M H C. R Appx. XXXVII , RatanUI 
801 , 31 P. R. 1880 , 7 Bar L. T. 229 >> 18 Cr. L. i 438. 

(«i) Pfode of compuhngsenlenct awardahte in default of payment of arrears ~ Is a Magistrate com- 
petent to order more than a montKs imprisonment at one timet ALLAHABAD AND BURMA —A warrant for 
the levy of arrears of maintenance for hteen months is not illegal, but one month s impnsonment would alon*^ 
be awardable in default as if the warrant only related to a single breach of the order ' The third parag-^pb o* 
s. 488 ought to be strictly construed, and as far as possible, construed in favour of the subject. Unde' lb“ 
section a condition precedent to the infliction, of a term of imprisonment |s the issue of a warraiEacTss'-eciii. 
each breach of the order directing maintenance, and after distress has been issued, eulla bona tir T-ttru. 
The section contemplates one warrant and one punishment and not a cumulative vazm r •=nm-*ttiv^ 
punishment.’ -/Vr Straicht, J , 9 A. See alsg 4, h | U, P, p. J.,X. Tfr tt- 
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the Madras High Court has held that such imprisonment is not limited to one month The procedure con- 
templated by the Code appears to be to deduct the sum levied from the sum due, and tlien to ascertain how 
many months* arrears the balance represents The maximum imprisonment that can be imposed will then be 
one month for each month’s arrears and if there is a balnnce representing the arrears for a portion of a month, 
a further term of a month’s imprisonment may be imposed for such arrear, 20 M. 3 overruling 6 U.ELC.R.22, 
approved vi 25 C. 291 ; 12 P. R, 1877. The Burma Chief Court Iii7 Bur. L. T, 223 e= 7 L B. B. 351 = 15 Cr. L. J. 43«, 
heldtfollomng, 9 A. 240, and dts^enling from 20 HL 3, that when a Magistrate issued a warrant for arrears of 
maintenance for more than one month and when the allowance for more than one month remained unpaid 
after the execution of the warrant, he was not competent to pass a sentence of impnsonment exceeding 
one month Per Okmond, ] , “ I can find nothing to support the conclusion that the section authorues 
one mouth s imprisonment for every month’s arrt^ars when one warrant is issued for the recovery of several 
months arrears The words ‘ for the whole or any part of each montli’s allowance remaining unpaid after the 
execution of the w arrant ’ in cl (3) should be read as meaning ‘ for the whole amount or any part of a month’s 
allowance remaining unpaid on each occasion after the execution of the warrant ” S'e also 8 M. 70. 

72. When order for mainteDance eaiutot be enforced.— (i) If de/auUer becomes tnsolveiiL—ha 
insolvent who has obtained a protection order, is not liable ior airest or imprisonment in respect of arrears of 
maintenance when suUi arrears ard»included in the schedule filed by him. Maintenance ordered to be paid is 
not a fine, penalty or lorfeiture, but U is a porelj civil liability and a debt within the meaning of s. 13 of the 
Insolvent Act{\\ and I2 ViCt, Chapter 102). Its enforcement by a Cnminal Court cannot affect the matter, 
5C.636«zfiC. L.R.4S8 

l«) If defaulter ordir cannot be executed agavisl hts Sub sec, (9) is quite explicit 

la regard lo the necessity for the presence of the party against whom the evidence is being taken and on his 
death the order cannot be enforced against his estate, 41 C. 88. Cf Uarnngton, tn re , Wilder v Turner, 
(lS(l«)2Ch, 687. 

(ill) If the claim has been released or rendered inoperative bp VVlien^ati application i* 

made to a Magistrate to enforce an order for maintuiance, passed under this section, such Magistrate is not 
bound to enforce the order if the defendant proves that the daim for maintenance has been released, JO H. 13i 
operation of Uw, or by divorce, 9 A. 226 ; 19 A. 143 overruled bp 19 A. 90, 1885 A. W.H. 29 and see Note 
45 If, in disposing of a suit, a Civil Court deades any matter which might have the effect of disentitling a wife 
to maintenance, a Magistrate, who has awarded maintenance, is bound, in the interests of justice, to take the 
judgment of a Civil Court into consideration before proceeding to pass a fresh order enforangpajroept of the 
allowance. Weir II, 614; 14 C. 2765 or by agreement of parties, 36 P. R. «02, but je? WelrlJ.BW. uany 
agreement is made alter the order of the Magistrate, it has the effect of superseding the previoiB order an 
whatever rights it might give nse to in a Civil Court, neither the agreement nor the order was one that 
enforced summarily under this section 43 P. R- 1888. A Muhammadan wife applied for maintenance under this 
section. Pending proceedings the parties compromised and m terms of the compromise, an Did« 
under this section that the husband should give bis wife half his land and a house to reside in, or in default Ks 
a month. Subsequently the husband divorced the wife, and the wife executed the order of maini^auce 
Sub-Dmsional Magistrate set aside the order ol his predecessor as. to the gift of half of the husban 
lands and house and ordered that the wife might receive artears of payment ot Rs. 9 tor the 
of her iddal and thereafter that Bs 5 per mensem would be paid for the upkeep ot her two boys 
warrant was issued for the realization of the total arrears The District Magistrate found that the 
should hnve been dismissed m the first instante and the order for execution refused on the gro 
that according to the principles laid down ift 42 P. R. 1888, the enforcement of an order ° 
promise under this secuon falls within the junsdiction of a Civil Court and notot a Cnmmal Court. e • 
on revision, the view of the District Magistrate should be upheld, 39 P. R. 1903 = 108 P. L> R- 1905. 
by a husband to maintain his wife by giving her a house and jewels and by delivering to her annua ^ ® ^ 
quantity of grain and money cannot be made the subject of an order under this section nor enforce un e . 

6 H, 283 5 12 P. R, 1890. 

(«-) If wife has been divorced —Vnifsa a divorce is proved, the order for maintenance 
functus o£icio and ought not to be further executed, 1 Bora. L. B. 346, See Note 45 and Note 5 to s. < 
also 19 W, R. 73, 

{v)J/the unfe has voluttanfy returned to her husband Xo'lWG whh husband 

'Ubsequent to order renders the order ineffectual Sub^equeot to ffic date of her return, and If she subsequently 
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IcaN-es him apiin or is turnitl out the former onler cannot be si\cn effect to, but she must institute fre'h 
rroccedings, 188* A. W. H. *17. See Vote H 

(ti) Un*lcrsul>*ec {3}ofs.4BS before aMiRistmtc puts a numtenance order m 

execution he is bound to consider the sufliQcnc) of the cause aflesed and refiLse execution if he (s satisfied if 
ttie cause is suITiacnL The phrase “ sufticiem cause" \n sub^l. as amended shows that the Magistrate 
should use a ]udiaa1 discretion alter loollnc to all arcumstanccs of the case, 43 M. L. J. 494. 

73. What are not proper reuone for refaelof to enforce order.— (0 Rate of maintenance too high-'K 
Magistrate cannot refuse to enforce an order for maintenance when in a further inquiry, evidence is 
gixento show that the allow ince granted wasexccssuc.buihecan revise the rate of maintenance to be allowed 
subsequent to the date of such inquir) , Wdr 1I| 136. Though upon a dnngc of circumstances being shown, 
the existing order may be modihed, still, so long os that order remains in force, it mast carry willi it its proper 
consequence, 32 C. 29L 

{»!) Delay —Where an application for recoxciy of accumuhted arruirs is made alter ^rt it delay, a 
Magistrate should not, e\ cn w hen declining to enforce payment of arre.irs refuse to enforce pajmcnl from the 
time of the new application, as the order of maintenance deserves to be enforced as lung as it holds good, 
1909 U. B.R. ill, Cr.Pro.,pp. 19 and21«> 11 Cr. L.3. 79, where 4 Bar. L. B. 29 approved and 20 11.3 diit\n- 
^uuhed. But sec now proviso newly added to subsec (3) prescribing a period of one ye.tr within which lo 
apply for the maintenance amount 

(ill) That the p^arty daet not rei'de withm the diitrtet—See^OlzZXO'i. ■190 

7L Arreart eanaol be recovered by salt. —A suit will not lie to recover arrears ol maintenance , the 
order must be enforced according to the provisions ol the section, 2 P. B. 1876 (Civ ) ‘ But the Jagir income of ^ 
person when collected by revenue authorities can be taken in sausfacuon oi the arrears of maintenance due 
under an order passed against such person, 3 F. R. 1889. 

73. Breaking open loner door for exaeatios ef warrant.— A Pohceofficer, entrusted with the execution 
of a wareantfor the lev7 of the amount of maintenance recoverable under this section, can break open an inner 
door of the house of the person against whom the order is made The pnnaple bid down m 8 B. H. C. R. A. C. 
127, as regards avil processes, applies afortutn to cnminal pro(%sses, Ratanlal 43L 

76. Ceort'fee on appUcatlan for arrears of maiotananee dee.-'Apphcation to enforce payment of 
maintenance already awarded, under this section, is chargeable with a fee of eight annas under Sch. 11, Anicle 1 
(3) of Act VII of 1870 The defaulter cannot be ordered to repay the said fee Ratanlal 438. 

77. Date of eoforcement maybe postponed by consent of parties.— Where the date uf thcciilorcemeiit 
of the order IS postponed by consent of the parties to a date other than the date uf the order, the High Court 
will not interfere, Weir 11, 633. 

78. Seenrlty cannot be taken in anUelpatlan of defanlL— This section dues not provide for the taking 
of secunty in anticipation of deault, 34 W. R. 72. 

X. — CkSCELLMlOH OF ORDER a.W6.RDlHG ttAlRTERLRGE 

79. 8ab>sec. (8) applies only to orders In favour of wife.— No power to cancel order awarding 
maintenance to a child.— There is no provision in this section for cancelling an order awarding maintenance to 
a child, though enforcement may be declined, 17 P. R. 1883. Where an order has been passed by a competent 
Court for payment of maintenance to a child, the only power that exists for modifying such an order is that 
given by s. 489, 1904 A. W. N. 149. A Magistrate has no power to cancel a previous order made by another 
Magistrate for the maintenance of a child of a divorced Muhammadan wife, who has married again. Such an 
order of cancellation is illegal A Magistrate has do power to cancel an order under this section except on 
the ground ol change ol circumstances mentionedins. 489,K1 A.kk. SeeKote 4,s. 4ti9, 48l&.8b3 s 4816. 1 m 3.183. 

80. Order for maintenance of child not affected by decree for restltntlon of conjugal rlghta— Where 
after a wife obtained an order under this secuon for the payment of a sum by the husband for the maintenance 
of their child, the husband subsequently obtained a decree for restitution of conjugal rights against the wife. 
Held, that the husband was not absolved from the liability to pay maintenance. It may be othenvise if be 
obtained an order for guardianship of the child, 6 L. B. R. 1Z7 » 14 Cr. L. J. OS and also 2 L. B. R. 46. The cases 
m 13 W. R. 32, 23 B. 434 27 A. 433, all deal with the effect of a decree for restitution of conjugal rights on an 
order for the maintenance ol a wife 
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81* Order In fBTOQr et irife tnast be enneclled on proof of her living In adallerj. — It I't open to a 
husband, upon whom an order for the maintemnce of his wife has been made, to prove after such order that his 
wife IS living in adultery, and upon such proof a Magistrate is justified m cancelling his order, S B. H. C. B. I®*} 
1882 A. V. N. 168 ; 24 C. 633 ; 5 A. 224 ; 3 N. L. R. 19 s= 9 Cr. Xi. J. 390. Where on the application of n mfe to 
enforce an order granting niaiiitemnce, the huvbmd pleided (OUiat the wife was of bad character, (»») that she 
bad agreed to take a sum less than the amount ordered and (ti»)*hit he was willing to take her to live with him, 
if she will be of good character, and the Magistrate dismissed the pleas without making an inquiry and sentenced 
the husband, //e4f setting aside the sentence, that the pleas set up were good and ought to have been inquired 
into, 36 P. R. 1902. A Magistrate rejected the application of the tiusband for cancellation of the order of 
maintenance on the ground that it was not proved that the petitioner's wile was at the time living in adultfO 
although she might have committed adultery seven months beforev Held, that adultery committed by a wife 
subsequent to an order obtained by her for mainten'ince, disentitles her to chim a continuance of maintenance 
and entitles tile husband to ipply lor cancellation of the order tf it 'imoimts to living m adultery, RatanlalSS^} 
1882 A. W. K, 168. In .i procteriing lor cancelmciit ot an order for mamtenvnee, the ev idence of adultery should 
not be general and inconclusive, lull specifu. and cogent, 1893 A. W. N. 36, The birth of an illegitinnle child 

15 not enough under cl (5) to cancel in order previously passed, S M, L. R. 19 »=9 Cr. L. J. 303. 

82. Order cannot be cancelled on prodactlon of disputed compromise.— ft is not competent to ^ 
Magistrate to cancel an order for raainicnance on the ground that the parties have entered into an arrangemenl 
evidenced by a deed the vdidity of which is denied by the coniptuiimt, until it has been declared by sonie 
competent tribunal to l>e binding on the parlies, Weir 11,649. 

XL— FURTHER INQUIRY. APPEAL AND REVISION. 

83 District Uaglatrate net competent to direct further inquiry.— When an ajipheation for niai'^ 
tenance is relused b) a Deputy Magistrate, a District M-igisirate cannot direct a further inquiry under s 
{5A.54S. 5ceatbO 1 C. L.L 102. 

84. No appeal lies against order awarding tnalntenanee.— When the Magistrate orders a person to 
make a monthly allowance under s 488, there is no conviction for any olTence and no nppeil lies, 7 W, fi. 10 1 
5 Bom.H. C. R. 81. 

83. No Letters Patent appeal against orderot elngU^odge made In revUloB.— No aptveal lies under 
s 15 of the letters Patent, against the order of a single Judge made on a revision petition against the order of 
a Magistrate under s 488, as the order is one passed in a criminal trial In 3 Bom H.C.R.8t it was Ar/i^that 
maintenance proceedings were judicial proceedings of a Criminal Conn from which no appeal lay, ITM. L. 1. 330 

16 Cr. L J. 326. 

86. Revision.— When the order ol a M igistrate under s 488 is no longer enforceable in consequence of 
a decree of a Civil Court when subsequent to the order of a Magistrate directing a person A to pay 

maintenance to an illegvtimvte child, a Civil Court decrees ma declaratory suit brought by A that he is not th^ 
father of the illegitimate child, the High Court acting lu revision may set aside the order awarding maintenance, 

16 Cr. L. J. 609 (0 ) 

SighCoart may revise or ft’irect IttrVnw Vnqwy.— SNben a Suv'netvTiVJiN* wi-vw 

tenance to his son’s wife, 3 B.H.C.R. Ca 81 , 4 N *W.P.H.C. R. 123; 26 P.L.R. 1903; 12 P.R. 1914= 13 Cr. L. J» 
577, or where the rate of maintenance is excessive, the High Court has power to set aside or modify the 
Magistrate s order or to direct further inquiry with a view to decide what amount should be allowed, Weir H, 
873 and 634, and see Note 6 to s 489 


489. (1) On proof of a ch inge in the arcumstances of any person receiving under 
section 48S a monthly allowance, or ordered under the same section 
"* ^ monthly allowance to his wife or child, the Magistrate may 

make such alteration in the allowance as he thinks fit, provided that if he 
increases the allowance, the monthly rate of t one hundred rupees m the whole be not exceeded 

J (2) Where it appears to the Magistrate that in consequence of any decision of a 
competent Civil Court, any oidcf made under section 488 should be cancelled or varied, he shall 
cancel the order or as the case may be v ary the same accordingly. ________ 
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Notes.—!. Docs this tccllea spplj to tht teUl dUeonllnnsnce or tnerelr to *n sHerstlon of tbe 
Ainoant?—The«c words refer not onl> to n chinjje In the pecuniary circuntsnnecs of the person pij ing or receiving 
the illow ance, but to a clnnge In .an) of the circumstmccs which might U, taken into consideration in passing an 
order under s. 4^ 21 P. R. 1891. Tlic) do not refer to a change in the sLatiis of the parties which would entail 
a stoppage of the all awance, 19 A. 60 (F.D ) ovfrrutin^ 15 A. 113. See also 18SS A. W> N. 29 ; 8 B. H. C. Cr. Ca. 
93; 7 B. ISOs KC. 276 T\\c Ihe A/J^tslrote tnijr mate lueA a/feriilion r/<- , ' |ireccdcd as the) are l>y 

the w ord ' xttfe* and follow c»l as the) arc by a limitation as to the amount of the monthly .illow ance clearly 
indicate that llic " alUralton tn the oHojl jure contemplated bj thia section onl) amount to a power to alter 
the amount .and not to a total discontinuance ihcrcot — Per M viimouii, J , in 6 A. 236. See ilso 6 C. 938. But 
a change of circumstances tin) be the rcbuh of divorce among Muhammaditis, 19 W.R.73t=10 B. L, B. Appx. 
XXXIII or to the wife living in adulter) It ma> be said tint tlicse cases arc covered b)s 4^8 (5), but the better 
vaew seems to be, tint this section applies as well to a case of total discontinuance of the allowance. Thus, m 
1877, pelittoner was ordered to pa) a maintenance allowance to his daughter In 1881, the daughter was 
mam^ and was living with her husband, who was willing to maintain her On petitioner's application under 
this section for a cancvlmeni of the order of 1877, the Magistrate declined to interfere on the ground that In his 
opinion, the husband was not boiiiul to maintain his uite, until she attained ptibcrt) , Ar/;/ that the order of the 
Magistrate, declining to iiUerlerc, could not lie supported , tlie husband having in virtue of the marriage under 
taken the obligation of sup(X}ning his wirt,(the daughter of the |>ctilioner) the latter was no lunger in a ixisition 
to require an allowance from her father, Wele 11,630. See also 11 C. W. H. 100 whidi adopts the same view 
See Note 72 to s. 483 and Note 5 to a, 490 

2. What voald be valid change (a clreamtUiices?— A Ma.,istrate ma) under this section, from time 
to time, alter the rale of the monthly allowance granted as mainienince under this section as, /^.thediild 
getting older or the birth ol another child or death of a child 13 C S3S , 14 M 398 But in 27 A. 11, a Muham 
madan wile who had obtained an order for the nnmteiianceof her infant child got a divorce and married another 
husband. The first husband sought to set aside the order of maintenance on the ground tint the second husband 
had undertaken to maintain the child //eld there was no such change in the circumstances of the infant as is 
contemplated by this section, which is die onl) |>rovision in the Code which empowers a Magistrate to modify 
an order under s 483 for maintenance of childreiu Similarly, a husband cannot claim a reduction of the amount 
of allowance, ordered to be paid by Court, to his deserted wife on the mere ground that she might possibly be 
able to earn something by her own labour, 1887 A. W. N. 107. 

3. Reduction of rate— finch order operates only prospectively.— A Magutrate has no i>ower to reduce 
the rate of maintenance which has accrued due m arrears. An order reducing the rate can operate only os 
regards payment accruing after date of the order of reduction Weir II, 650. 

4. Court actiuf under this tectfoa Bot to question propriety of original order —In dealing with an 
application for increase of maintenance, a Magistrate has no jurisdiction tu enquire into Uie propriety or other 
wise of the order for maintenance originally made, Weir II, 650 

8. Is a party destroas of getting order set aside bound to proceed under this section ?— When a person 
against whom an order for maintenance is made considers that such an order should no longer be in force 
against him for some reason such as, eg, tlie eaistence of a subsequent agreement, he should apply under 
this section to the Magistrate who passed the original order, 9 W. R 1 ; 17 P. R. 1885. He should not raise the 
objection before the Magistrate enforcing the order under s 490, 23 A. 165 Wlien the parties make an agree- 
ment, subsequent to the order under s. 488, modifying its terms it will be competent to the party interested 
to apply under tins section and get the order altered 25 A. 165. But see Note 5 to s. 490 

“ F: ■* • 1 1 ■ ■’ der by reduction of the 

' , of moneys due, as that 

I 

7. Effect of a decree for reitltution of conjugal rights on an order for maintenance . — \\ hen a decree 
for restitution of conjugal rights is passed but tbe husband does not eTCCute it and goes on paying maintenance, 

It IS not open to the Court to increase the amoum on a fresh application by the w ife as the first order is put an 
end to by the decree, 21 Bom. L. R.766. But tn 49 U L J.369 wherea husband against whom an order for 
maintenance was passed under s. 488 subsequently obtained a decree for restitution of the conjugal rights and 
It appeared to the Court that he was not at all anxious to get his wife back to live with him on the ordinary 
terms of husband and wife Ne/d that as the object of the restitution decree was merely to get the maintenance 
order cancelled and not a wish to live amicably with her, the Court should not exercise its discretion 

under s. 489 (2) and cancel the order for maintenance. 
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490. (1) A copy of the order of maintenance shall be gisen without payment to the 
person m whose favour it is made, or to his guardian, if any, or to the 
order of rnatmenanw^ person to whom the allowance is to be paid , and such order maj be enforced 
by any Magistrate in any place where the person against whom it is made 
may be, on such Magistrate being satisfied as to the idcntitj of the parties and the non payment of 
the allow anee due. 


Note« —1. ‘ May be enforced —The word * ma> was substituted for the word • shall ’ m Act X of I8S2 
and the object of the Legislature m maVing the aboxe alteration obviously was to emble the Magistrate to con 
sider any reasons that ma> be urged against the enforcement of the order thm those for which separate provision 
IS made by s 483 (5) and s 489, 16 Cr, L. J. 609 (0 V 


1-A. Reraisilon of ConrMee.— In the exercise of the power conferred by s 35 of the Court fttt Act VII 
of 1870, the Governor General m Council is pleased to remit the fee* payable under the said Act on a copy ol 
the order when the copj is given under s. 490 to the person named therein — of India, 1886, Pt I, p 506. 
Under rules i>assed by the Calcutta High Court under s io cl (w) of the Court feei Act, a fee of one rupee has 
been fixed for serving and executing a warrant lor the levy of maintenance of a wife or child, and also a per 
centage on the amount oi maintenance levied, vt:^ 2 per cent on sums not exceeding Ri 100 and when the 
sums exceed Rs too, then 2 per cent on Rs too and i percent on the amount of excess , such percentage is to 
be deducted from the proceeds of an> property sold, or to be paid with the amount levied and with the other 

costs of process as stated m the warrant— Gifraffi Casrffc, I814,p 47&,llW.R RBlfci,etc,12 

2 Order directing payment in advance —A Magistrate s order directing the pa>’ment of maintenance 
allowance in ndvance from the date ol the Magistrate s order is legal under s S38 of Att X of 1672 (now this 
section) Bata&lal 189. 

^ Section does not deprive Ua^uttate ntahlag order ef power of entorclng It— This section does 
not deprive the Magistrate who has made an order for mamtenaoce, of the junsdictiongiven bim by s. 488(3). 
When the defendant is beyond his jurisdicbon lie may, in his discretion, exercise the jurisdiction or refer the 
applicants the Magistrate having jurisdiction at the place where the defendant is to be found 4K«8S0. In 
7l..B.IL116>alSCr L.J. 701, the case in 4 H. 280 was considered and it was that the Ian gives the 
applicant the option of proceeding either in the Court which ongmaUy pas»ed the order of that having local 
jurisdiction over the respondent, but there Is no authority under which either of those Courts could refuse to 
exercise a jurisdiction which u possesses merely on the ground that some other Court also have concurrent 
jurisdiction 

4. (jetQpeiency of secead'Cltss ISagiitrate to enforce order doly made —A aecoiid<\ass Magistrate 
of a place, where the husband is at the time is competent to enlorce the order lor maintenance made against 
such husband by any competent Magistrate in that behalf, Batattlal 288. 

5. Magistrate botmd to Consider every plea that may affect enforeemeut of order.— Where in answer 
to aa application for enforcement ol an order under s lor the maintenance ol a wile, the party agauist 
whom such order is subsisting, pleads that he has lawfully divorced bis wife and therefore the order can no 
longer be enforced it is the duty of the Court heanng the application to entertain and wnsider such plea and 
if It finds the plea established, to decline to enforce the order lor any penod subsequent to the date when the 
marriage ceased to subsist between the parties In such case, where the parties are Muhammadans the mamage 
wih be deemed to subsist until the expiration ol the iddot 19 A. ib overruling 18 A. 142. The ^^aglstrate 
should hkew ise decline if the defendant proves that the claim has been released, 10 M 13, or that the wife has 
voluntarily returned to hie with the husband 1899 A. H.R 21T, With the return of the wife the previous 
neglect or refusal ceases to exist, and if a new cause for proceeding under s 483 subsequently arises it must be 
proved by fresh evidence 1904 U. B. B, Cp. p, c. L, p 10 The conditions specified m the second clause of this 
section have special reference to cases in which enforcement ts sought at a place other than that in whidi the order 
wasonginally passed.or bya Magistrate other than the one who passed it and cannot be considered exhaustive, 
and u is open to any party to such order to show cause against its enforcement and to asL for its cancellation 
or alteration on any of the grounds spectfied*m ss. 488 and 489 in one and the same petition, and fnasmuch as 
the Magistrate s order for maintenance of a wife must be in favour o! a person bearing that legal character under 
the personal law which governs the parties such order cannot enure lor the benefit of and cannot be enforced lU 
favour of one who no longer bears that character under the law , and it is incumbent on the Magistrate, when 
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the question is raised before him to satisfy hitnsell that llie uom tn still possesses the chiracter by sirtueof uhlch 
she uas enabled to obtain in order ol maintenance, 11 P, tL 1894 It is the dut) of i \tigistntc uho is applied 
to enforce an order lor maintenance fvissed under s. 4S» on an obKction being raised that the woman has 
ccasctl to be a w itc b) rcison of subsequent divorce, to eniiiire w helher there his liccn, or has not lieen a legal 
and Mild divorce and if he hnds that there his lieen n \iltd dissolution of the mirrnge he ought not to issue 
an attidimentwimntorotherwise to execute iheorder, it hiving beroiiic in fact fundus offlnr ,17 0 C360 ealS 
Cr L.J 6(8 Tlie cessation of thecunjugat rclitionship b) rcisoti oi i suhsc«]uent divorce or the decision 
ot a competent Court on the question of miritii or liliil rciitionship in (iiiesiioii can justify i refusal l6Cr>I< 
J.609, 1919U & R 1 S3»18Cr.L.J 831. 

6 Are pewen of axeeatlag Uaglitrate other than thi one who madi the order limited by terms of 
thb seelloa?— In 10 M IS it was A//<f that a Migistrvte other thiiithu one who mule an order unders tss was 
competent to decline to enforce the order for reasons not within Uie terms of this section that the claim 
had been released. ilutinlSA 16S| Ksox, ] .declining to foltonr 10 H IB, Ae/i/ thit a Magisirite called upon, 
under this section, to enforce m order of miintenincc under s. <!{} his no jurisdiction to tike into consider! 
tion anything further than(i') the identity of IIh. pirties (ii) tlie nonpayment ol the allowinace and (»i) 
where tlx. person to whom the mitiiten.ince is awarded is the wife, that she still holds the position of wife. The 
fact tint the {virties tud tinde an agreement sub ec|U(.nt to the order, niodiiyitig its terms is not i matter for 
die Magistrate s coasidention in enforcing the order If the |ico>on against whom the order for maintenance 
IS made coasiders that such in order should do longer be m force, for sonic reason otiicr than those mentioned 
above it is for him to apply iindt-r s. -1^9 to the Migislriie who pissed the ongiiiil order or to his successor in 
oflice. See Note iO to section is to effect of Civil Court decree. 


CHAPTER XXXVIl. 

Directions of tiil Natorl of a Hapeas Corpus 

Power to issue direc 

tions of the nature of 491, *(I>‘'Anv High Court may, whenever it thinks fit, dtrect— 
z habeas corpus 

(a) that a person within the limits of its f “appellate criminal jurisdiction be brought 
up before the Court to be dealt w ith according to taw , 

(3) that a person illegally or improperly detained in public or pnvite cu&tody within 
buch limits be set at liberty , 

(r) that a prisoner detained in any jail situate vviiliin such limits be brought before the 
Court to be there examined as a witness iii any milter pending or to be inquired into m such Court, 
(<f) that a prisoner detained as aforesaid be brought before a Court martial or any 
Commissioners acting under the authority of any commission from the Gov ernor General in 
Counal for trial or to be examined touching any matter pending before such Court martial or 
Commissioners respectively , 

(e) that a prisoner within such limits be removed from one custody to another for the 
purpose of trial and ' 

(_/■) that the body of a defendant wiihm such limits be brought in on the Sheriffs return 
of ceps corpsts to a writ of attachment 

(2) I The High Court may from time to time frame roles to regulate the procedure 
in cases under this section 

(3) Nothing m this section applies to persons detained under the Bengal St te Prssorters 
Regulation, 1818 Madras Regulation II of 1819 or Bombay Regulation XXV of 1827, of the 
State Prisoners Act 1850 or the State Prisoners Act 1858 

‘TliewonI, anr II (It Court Wrr, iuliflilutMt for (h* worils sor ofih* Iti<b Courtsol Jud cature at Fort William Utdru 
■nd Bomber br Act XII of ItM 

t The word, appelUWcrim nvi ^ wersiubit tutadfor the irorda ori narr oridoal c >i| jur ad ctioa br 
tTbaworda HishCourt w»rt aubatnuted for Iba words Mcboftbsav d H <h Court, br Act XII ol litt 
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Hole.— Under the old section power under this section was expressly given only to the High DJurts 
at Calcutta, Madras and Bombay withm their ordinary original civil Junsdictioa Under the new amendrnent 
all the High Courts are empowered to act under this section tvnthin the limits of their appellate crin^n'al 
}nrisdiction. see 43 U. L. J. 396 (F.B.) and also 16 G. 52 ; 82 C. 3i9 ^ 22 C. W. N. 68. 

Not«s.--l. The Regulations and Acts referred to in the section relate to State pnsoners. For sirmlar 
powers conferred on provinaal Magistrates, see s. *552 , as to European Bntish subjects, see s. 45a 

2 Habeas Corpns. — ' This, the tnost celebrated prerogitUe wntintlie English law, Is a remedy lot 
a person deprived of his libert) It is addressed to him who detains another in custody, and commands him tC) 
produce the body, with the day and cause of his caption and detention, and to do, submit to, and reccl'* 
whatever the Judge or Court shall consider in that behalf Whartov's Ijiw Lexicon 

“Cept corpus et poratam habeo " — (I have taken the body and have it ready) a return made b> 
Sheriff upon an attachment Captas, etc, when he lias the person, against whom, the process was issuedi iti 
custody 

3. AretheRl^h Courts itlll entitled to Utne writ of ^habeas eerpas In 39 C, lil the question 
raised whether the wnt of habeas corpus has not been altogether abolished and, if so, whether it is competent 
to the Indian Legislature to take away that supreme right, but the point was not decided ass 491 wasAr//*° 
npply in the circumstances of the cast 

In28 Bom.L.R.471 It was specifically held that the High Court of Bombay has junsdiction to I'^sue 
a wnt of Habeas Corpus for the production of a person outside British India, provided it is satisfied that h^ 
m the custody or control of a person within its junsdiction 

4 Scope of Bob-i«cilon (a) —OeaU wM according to taw, is a phrase of such wide and gen®*^! 
meaning that it is fairfy open to many constructions fn the case of children it might not unreasonaWy 
be extended so as to take in what ordinarily happens when the parties have recourse to the Courts under ihe 
Guardian and Wards Act instead of under Uiis section, 12 Bom. L. R* 891 «■ 11 Cr. L. J. 667. By s. 49>* 
appears to be entirely left to the discretion of the Court whether it should or should not direct the person to ^ 
brought before it to be dealt with according to law, but Rule 794 of the Bombay High Court Rules depn^e* 
the Court of all further discretion and commands that in the absence ol cause being shown against the rule 
which IS 3 very different thing from allowing the Court to cxerase Its discretion even where technically the 
oause is inadequate, the Court shall pass an order that the person or persons improperly detained shall he 
delivered to the person entitled to their custody, 12 Bom. L. R B91«!llCr.L J. 667. 

5. Scope of BBb'sectlonfb).— The subjection itseli provides that the remedy, which the Court gives, 
goes no farther than setting the persons detained at liberty, 12 Bom. L, B. 891i»=ll Cr, D. J, 687, yf de 
guardianship of children would be sufficient to sustain a conviction under s 331, I p C, and as against 
strangers such guardianship would entitle him to an order for restoration to his custody under s. 491 
Sub-sec. (2) does not apply when the children are not illegally or improperly detained, 8 H. I». T. 300 = 11 C*". 

-1.641. 6. ta not the gjiardian of Ins dxvldren. and he does i^o* 

regain his rights m tlie natural family if he renounces his sanyas, 21 M. h. J. 19Sas(igil) 1 H. W. K. 36'“ 

8 H L. T. 300 « 11 Cr. L. J. 641. 

The applicant came from village which was once Bntish temtor> , but was recently ceded to the Raja of 
Benares under a treaty For some >cara past, he lived and carried on business in Bombay On 17th Septemh*’’' 
1924, he was arrested by the Police Commissioner under s 3 (a) of the Foreigners Act. On 23 rd Septemb^t* 
he applied to the High Court under s 49i No order of Government under s 3 of the Foreigners Act w” 
forthcoming ,on October 14 when the application was finally heard, /feld, that under the arcuinstances th® 
applicant should be set at liberty inasmuch as m the absence of any order of Government, his continu® 
detention was an illegal or improper detenUon within the meaning of s 491 (1) (6) or alternatively he was P® 
being dealt With according to law within the meaning of s. 491 (t) (o). 26 Boro L, R, 1252=»49 B. 222. 

The Police in Calcutta cannot retain custody under s S of the Calcutta Immoral Traffic Act of a 
remov ed from a brothel after sue has attained the age of 16 years. SO C. V. N. 72 

B. The BOIe consideration for Court ought to be the benefit and welfare of person brought befo’^^ 
It— Parents and guardians cannot divest themselves of thetr right of guardianship by contract A delegation ® 
parental authority is revocable at any time, and it is iheduty of the parents and guardians to revoke it if used*® 
the detnnient ol the children. And It is also open to the Court within whose jurisdiction the children 
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found to revoke It at an> time if sufliaent cause l«c shown for Interference Ordmaril), no doubt the Court will 
be srr> slow to Interfere with parents or the arrangement made by parents for the custody and education of 
their children, but ft will depriw them of such custody if It be absolutely necessary In the interests of the children, 
and a foriion it will forsimihr reisoas take the childrenout of the custody of peivins selcCTed by the parents 
espeaally when the parents, hsve put it out of their power to interfere Uiemselves, for the protection of thdr 
children. The jurisdiction of the Courts in sucli eases Is essentially a parental jurisdiction and that description 
of u instiKes that the nnin consideration to be acted upon in its escrcise is the benefit or welfare of the chitd 
The term * welfare ' In this connection must be retd m the largest possible sciibc, that is to say, as meaning 
that etery arcumstance must l>e taken into eonsidenlion and Uie Court must do what under the circumstances 
a wase parent acting In the true Interests of the child would or ought to do The Queen v Gyngall, (1833) 
2 Q. B. D. 232. The w chare of the child is not to be measured by money only , or by ph> sic.al comfort only fhe 
word must be taken m Its widest sense. The moral and religious welfare of the duld must be considered 
as well as Its physical wellbeing Nor can the ties of affection be disregarded, re McGrath, (1893) 1 Ch. 1*3. 
E\en a father, if it be shown that cruelty or corruption is to be apprehended from him, would be deprived of 
the custody of his children. The King v CreewAi//,(lB38) 4 A. and £. 264, and so would a mother be deprived 
of her custody if she is liaing m open adultery /» re ^.(1899) 1 Ch. 719. It is well established that the Court 
wall not ordiiunly force a minor more than fourteen it a boy. and more iJvan sixteen if a girl, to remain m a 
custody to which he or she objects, and that before deciding as to the custody of younger diildren who are still 
old enough to form an intelligent preference, it will take account of their w i»hes as one element mthe case, 
foUard\ 33 H. 288. The underlying pnnapte of every wni of rorjJ/j (and prcxreedings under 

this section) IS to ensure the protection and welkbciftg of the person brought before the Court under that wT»t 
The real interest and wellbeing of the person ought to be not only the determining but the sole consideration, 
12Bom. L.R.B91W 11 Cr.L. 3.687. Courts of Equity m England always exercise a discretionary power to control 
the father's or guardian's legal rights of custody, Queen \ Cyngali, U R. (1893) 2 0 B. D. 232. TTius a master is 
rot entitled toa Aaieas ror/w for the purpose of recovenog the custody of an apprentice, who of his own accord 
had entered the service of another person, the object of the wTtt being merely to protect personal liberty, v 
Reynoldi, 6 P. R. 497 (1793k A contract of apparcnticeship cannot be speafically enforced against a minor 
either directly or by restraining him by taking service under others or by restraining others from employing 
him, Le FrancMCo v Barnun (1889) 43 Ch. D. 165; 33 M. 288. In India, cases ot conflict frequently anse 
between parents or guardians of minors and Christian Afissionaries The principles governing sucli conflict 
are laid down in 16 B. 307 ; 1 U. L. T. 347 1 23 C. 290 and 10 B 636 and rrr also 60 P. R. 1901 (Clir.)^ 167 P. L. R. 
1901, In 11 Bom. L. R. 75 9 Cr. L. J. 214, there was a conflict between the mother <ind the executor of the 

father as regards custody of a minor and it was held that the tormer is entitled to the custody of the person 
of the minor as against the latter unless there was in the will a speafic apj>ointment of the executor as 
guardian. In 12 Bom. L. R. 891a 11 Cr L. J.687, the contest was between the Muhammadan mother and father 
to the custody of twochildren fly Hindu as well as by English law thefatheris the natural guardian of his 
<±ildren during their minorities but this guardinship is m the nature of a sacred trust and he cannot therefore 
dunng his Iife-time substitute another person to be guardian in bis place ll he affects to do so, the authority 
conferred upon the substituted guardian is revocable, and the question whether the father u entitled to revoke 
It depends on the infanta interests, welfare, parentage md religion Jiesant v Narayamah 4 la. Ap. 
CeeXIT = 33 U. 607 (P.C) 43 H. 299. 

7. Procednre — (») Appheahon to wkotn tttede — When an applicatioa is made under this section, ft 
should be made to the Judge appointed to exerase ordiiury onginal cnminal jurisdiction of the High 
Court {Quare per Maclean, C J , whether that is the proper Court) 2 C W. N. 333, 44 a 70. Where a 
Divisional Court has refused to grant a rule mst for habeas torpus, the Court of Appeal lias no original 
jurisdiction to grant such a rule, Le Gros,exparle SO T. L. R. 249. But see now 52 C. 319 which holds that the 
Criminal Appellate Bench has jurisdiction to deal with an application under s. 49l 

(»») Right to begin —When the person who obtains a rule under s 491 is brought before the Court 
his coun^l begins, 39 C. 164 — 172. 

(ill) May be granted in civil or enmtnal proceeding —A wnt of habeas corpus may be granted in a 
avil or Qiminal proceeding, R v Bamarda, Ik R. 23 9> B D. 305 , 33 H. 288. 

(II') Appeal lies against ordet — The petiuoner as stepmother claimsd to be entitled to the custody of 
her deceased husbands minor son who was living with his maternal uncle. She obtained a rule calling 
upon D to show cause why the child should not be delivered to her After argument the rule was discharged. 
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Held, that the order dischvging the rule was a judgment within the meaning of cl \hoUhe J ellers Palenl, 1663, 
and that, therefore, under that clause the petitioner had a nghl to appeal against the order, 14 B. 553 ; where a 
single Judge of the High Court, acting under this section (or s 456) refuses, an application for release from 
illegal custody an appeal lies under c) IS of Ihe Letters Patent, as such order is a judgment, and not passed in a 
criminal /rw/, though it may be said to have been passed In a cnminal maiUr.Vi C.S86 (F.B ) , 28 Bom. L.R.4TL 
8 Allen enemy not entitled to writ— See 31 T. L. R. 603, where it was held that an 

alien enemy is not entitled to a wnt of habeas corpus Hut an alien enemy would be entitled to apply, ste 
18 B.636. 

9. Power of High Conrt to Issne order under this section when person detained nnder warrant Issoed 
nnder Extradition Act, 1903 —ft was laid down in 39 0. 161, that the High Court has junsdiction underthis 
section to issue an order and to examine whether a person detained in public custody under the Indtan 
ydr/ IS legally detained , and this junsdictionis not talen away merely because the Government 
of India have already issued a warrant lor surrender under sub-sec (8)o{s 3 of the said Act, The power of the 
High Court to interfere otherwise by way of revision,^^, under s 491 is untouched, 43 C. 793. But see also 
46 C. 62. See now 52 C. 319 for the effect of the amendment of section 491 

*491-A4 ‘Any High Court established by Letters Patent may 
exercise the powers conferred by section 491 in the case of any European 
British subject within such territories, other than those within the limits of 
Its appellate criminal jurisdiction, as the Governor General in Council may 
direct " _______ 

PART IX. 

SUPPLEMENTARY PROVISIONS 

CHAPTER XXXVIIl. 

Of the Public Prosecutor 

492 . (1) The Governor G*neral in Council or the I ocal Government 
may appoint, generally, or in any case or for any specified class of cases, m 
any local area, one or more officers to be called Public Prosecutors 
t (2) The District Magistrate, or, subject to the control of the District Magistrate, the 
Sub-Divisional Magistrate may, in the absence of the Public Prosecutor, or where no Public Prose- 
cutor has been appointed, appoint any other person, not being an officer of Police below J such 
rank as the Local Government may prescribe in this behalf to be Public Prosecutor for the purpose 
of any case § 

Koto.— Referring to the amendmenlof this section, the Select Committee sny— 

We are doubtful whether the second amendment made by the Hill m s 492 really effects what was 
intended. In some places there are special Police Acts and they do not invariably give the Local Government 
power to delegate to Assistant Superintendents the powers of a District Superintendent Moreover, there is a 
vanety of Nomenclature and we think It better to leave it to the Local Governments to presenbe the rank of 
Police-officers who may be appointed Public Prosecutors for the purposes of a particular case 
Notes —1. Who Is a Pablle Prosecator? — bee s 4 (/) for definition. 

(i) Pleader appennled with Dislrte! fltagtslrate's permuston is not Public Prosecutor —la a criminal 
appeal pending before the Chief Court, P, a brother of the murdered man, petitioned the Distnct Magistrate for 
permission to support the conviction in the Appellate Court, and permission being granted, engaged the 
services of a pleader for that purpose Held, that the order on ^ j petition did not constitute such pleader a 
Public Prosecutor under this section, 29 P. R. 1886 

* TbI.MctloD WM uiMrl^abr tlie CHoiloftl Ltw (iBMndiBCiit) AetXIIofltJ} s SI 

t Th. word, in »ny mu committ.d for Itiil to th* Court otSoMloa woro omitted by Art X\ III of ItJS 

tTh.word. each r.nk Mth. Loci Oownment may prwb, |« thSe behelf w.r. euUt luird for the word, themokol 
Aul.UntDI.trirt 8op«rinUod«nt by iWd 

I Any aubailtuled for .uebraM* hj %bid 


P o w e r s of High 
Court outside the 
limits of appellate 
jurisdiction 


Power to appoint 
Public Prosecutors 
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ss 491-152.] 

(i«) Proteeutor of-pointed /ijr sf^cul eau is not a Public Prosecutor— \ person appointed by a 
Dmnct Magistrate to conduct prosecution In a Sessions Court for the purpose ofacasehas not the power of a 
Public Pros^torwithregarJ to wiihdraw\Umders.49t,8A.391(P,B.), 1893 A.W.K.9(( Weir 11,633; but now 
j«s 495(2) 

3. Ib crlmlaa) eaiM. the Crown by thePabtle Proeeestor Ii the party and not the complainant— The 
oflence is dealt with as an insasion of the public pence and not a mere contention between thecomplalnant 
and the accused. The Crown is therclore the part) and not thecomplainint 13 B 339. also 30 A. 623. 

S. Non^appoiotroent of Pablle Proieeator does not Invalidate trial.— The provisions of s 270 that 
esery trial before a Court of Session sliall be conducted b) a Public Prosecutor is merely directory. The 
absence of a Public Prosecutor in a Sessions inal or a defect in his appointment, is at most an inegulanty 
curable under s. 637, 35 P, R. 1887, 

i. Powers of OoTernment Pleaders to withdraw.— The powers oi Government Pleaders, who have 
not been appointed Public Prosecutors, under this section, to withdraw prosecutions are limited to the 
circumstances described in s. 240 Weir 11,632. 

5. Convicting UagUtrale mast sot be appointed at Crown Proieentor. — In 8 B. H. C. R. Cr. Ca. il&t 
the High Court censured the appointment of (he Magistrate, who in the fust instance had tned and conviaed 
the accused to be Crown Prosecutor to conduct an inquiry subsequently directed in the same case in the 
following terms —•'The appointment as Crown Prosecutor of the Magistrate, who tried the case, was a roost 
improper and singular proceeding To convert a Judge into an Advocate seeLing to uphold his deasion 
before another tribunal is at least in the annab of British junsprudence quite unprecedented, and most 
objectionable, as he has a personal interest in the case, whicli a ] ubtic Prosecutor should not have Having 
accepted the office, the Magistrate ought to hate endeaxoured to ]>erionn its duties with that calmness and 
impartiality which should ever charactenze a Public Prosecutor See itso the remarks of Norsiak, J , in 
4 B. L. R, Appz, L But they may be so appointed. In the United Provinces all Joint ^IaglSt^atesand Assistant 
Magistrates exercising first-class powers, have been empowered to prosecute id Sessions uials -^Government 
Notifitolion, 31st December, 1870 

6. Pabife Prosesater repreienti the CrawaandBOt (he Pellse— The purpose of a Cnminal trial is 
not to support at all cost a theory, but to investigate the offence and to determine the guilt or innocence of the 
accused. The duty of a Public Proiecutor is to represent not the Police but the Crown and this duty should be 
discharged by him fairly and fearlesslyand with a full sense of the roponsibility that attaches to his posiuoit 
The guilt or innocence of the accused is to be determined by the tribunals appointed by law and not according 
to the tastes of anyone else 42 C. 422 , 42 C. 9S7. See Note 2 at p 766 

7. Doty of a Pablle Pratesator — It has been well said by a learned Judge ' The Counsel for the 
prosecution has most accurately conceived bis duty, which is to be aa assistant to the Court in the furtherance 
of justice, and not to act as Counsel for any particular person or party He should not by statement aggravate 
the case against the prisoners, or keep back a witness, because evidence may weaken the case for the prosecu 
tion. His only object should be \o aid ttie Court in discovering trufli A Public Prosecutor should avoid any 
proceeding likely to intimidate or unduly influence witnesses on either side •' There should be on his part no 
unseemly eagerness for, or grasping at, convictioa” Per Westropp, C.J , ‘In the case of Crown prosecution-- 
in England, w ere the Attorney-General or Solialor General is conducting the case for the prosecution there is 
never the least vestige of animosity or prejudice. It is regrettable that the pracuce and procedure here in India 
IS different, and I see no reason why that prevailing in England should not be adopted. —Per Macleak, C J . 
8 C. W. N. 17. 

I - ■ 

I ■ • ■ ' ■ ■ I ■ 

« 

and functions of the Legal Remembrancer in the Calcutu High Court, see 7 C, W. N. 11 and Note 4 to s. 4t7 
See also 12 P. R, 1916, and 42 C. 422, as to the duty of the prosecutor to call witnesses 

(«) Can Ike Distnct Magistrate direct Public Proseculor to file compiaintl—h person cannot dele- 
g-ate to another the right to file a complaint A Distnct Magistrate cannot, therefore, authonze the Public 
Prosecutor to file a complaint on his behalf, 13 P.B 1919 » 161 P. L R 1915 *=20 P. W. R. 1915 =»16 Cr. L. J. 251, 
See, however, Note 3 to s. 4 (A) at p 7 
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8 Ho Conrl fees for dosnments repaired by PoblU ProsecBtor.—Copies of all doruments whidj a 
Public prosecutor may require ha\e been exenuted froti Court fees — cj Indii j^ohfitation, 
21st January, 18S6. 


9 Hadras Rolei as to PabUs Prosesotors — 5>ir pp 1S4 15S of the M:tdras Cnmtnel JtuUs of 
Practice, 1912 


Public Prosecutor 
may plead in all 
Courts meases under 
his charge Pleaders 
privately instruaed to 
be under his direction 


493. The Public Prosecutor may appear and plead without an> 
wntten authont^ before any Court in which anj case of which he has 
charge is under inquiry, trial or appeal and if an> private person instructs a 
pleader to prosecute m any Court an> person in anj such case, the Public 
Prosecutor shall conduct the prosecution "ind the pleader so instructed 
shall act therein, under his directions 


Notes —1 Pobllc Froseeotor iLlw&yi at liberty to aval) hlmielf of private help —When the assistance 
of counsel has been accepted that assistance cannot be excluded at anj of the stages of the trial 11 B H. C. lOl 


2 CoBnsel Inatracted by a private person cannot conduct a prosecution on behalf of Goveniment 
m a trial before a Court of Session without being specially empowered b> the District Magistrate, Counsel 
so instructed can attend and watch the case on behalf of their client, but the> cannot conduct the prosecution 
Oodh 8 C. Ho 3( fn no Court is a pleader (in the meaning of the Code) appointed b> or on behalf of the 
complainant md not by or for Go\ernment entitled to conduct the prosecution m a trial as i matter of 
right 29 P. R. 1883 See Notes to s. 27o 


494, Anj Public Prosecutor *ma), with the consent ol the Court, tn cases tried b> jurj 
ESectolw th before the return of the verdict and m other cases before the judgment u. 

fromproswution. pronounced withdraw from the prosecution of an> person , -f " either generall) 
or m respect of an)one or more of the offences for which he is tried , ’ and 
upon such withdrawal— 

(<*) if It 18 made before a charge has been framed, the accused shall be discharged t "tn 
respect of such offence or oflences , 

(i) if It IS made after a charge has been fnmed, or when iindvr this Code no diarge is 
required he shill be acquitted I “ in respect of such offence or offences 

Hotel —1 SeeUoD does not apply to secorUy proceedings sndep Chap Til — Ss. 494-493 apply onl) 
when the proceedings could end m an acquittal or discharge of the accused Securitj proceedings do not 
contemplate the framing of a charge at all and as the result of the proceedings neither an order of discharge nor 
of acquittal is to be passed Hence ss 494-493 do not apply to securuj proceedings 36 M 313 ^See Note 10 to 
S. 430 

2 Prisoner charged or committed to fieislom matt be acqaltted and Hot dbeharged — hen a 
person is committed to Uie Sessions on a charge he cannot be discharged but must be acquitted under cL (3) 
12 M. 35 Certain persons w ere charged by a District Magistrate with the oSence of robbery The complainant 
moved the High Court praying that inasmuch as the charge of robbery was against more than five persons, and 

t _ — . « — u. j r.——. the accused 

iDg applied to 
corded on the 
I charged with 

dacoity they were m fact diarged with robbety* and this bang so the only order the Magistrate could pass it 
he pemiiUed iliat diarge to be withdrawn wis an order ol acquittal under cL (A) of this section and the High 
Court declined to make any order, 1904 JL HT N 277 3 A L J. SO as: 2 Cr E,. J. 21 

3 FablleProtecBtorcaB withdraw cither generally or in respect of anyone or more of the charges^ 

A Pubhc P rosecutor could under the old section only withdraw all the charges under trial or none He was 

• Th* wort* »ppolnirt br theOovrrnor G*n»n,l loCownal or th* Loc*l Go»»rnrD»nt wereooiltrt 
fVhowort* — w.r» lo»*rUd br nlJ 
tTb*wor4* — w*rv rtJrt hr 


by AclXTiriof : 



or THt roBi ic pKosEcirroR 


ss 492^94] 
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not competent to withdraw one only of the charges. Dut under the new amendment he cui either withdraw 
Bencrall) or in respect of an) one or more of the charges. 

4. Practice— Rtaioni for withdrawal of ehar|e.— If the Public Prosecutor withdraws a charge and the 
Court approves of it, the accused shall be acquitted Neither the Public Prosecutor nor the Judge is called on 
to gi\e an> reasons for hts action, 5 M. T. 2 IQ 4 Hut tee 77 C. W. N. 69 j 43 C. 1103. 

On a permission for withdrawal under s. 4&4 it Is not necessary to record reasons for such j>ermission, 

apat 708 . 

Bui in a Rangoon case it is 4r/dthat prosecutors, « ith the exception of tlie Ad\ocate-Genera! may not 
withdraw from a prosecution without giwng retsons and without the consent of the Court. In withholding or 
according consent the Court is acting m a judicial cnpacti> and it must record its reasons, 1 Ran^. 736 (37 
C.W.H t7/o//oiY{). 

5. Withdrawal after charge bar* pe*lrlaL — An order of acquittal on the withdraw il of the prosecution 
after charge is a \alid aoquitt'il to whidi s. 403appltc5, 9 H. Im R.26 = 14 Cr. L J. 135 Note 26 to s, 403 
Second trial and cons iction after such dischnrge is illegal. Where the accused wascliarged with an offence under 
s. 304, I P C, and on the Public Prosecutor hixing, with the consent of the Court, writhdrawn from the 
prosecution, was acquitted and discharged by the Sessions Court after taking the opinion of llie assessors on the 
etidence recorded in the case, 4e/i, thnt the PublicProsecutorhixing withdrawn from the prosecution with the 
consent of the Court, an acquittal should have been recorded without taking the opinion of the assessors An 
acquittal a\as a matter of right to the accused, whatever the opinion of the assessors might be, Ratanltl 307. 

S'A. Bnminoa»>e&ie Pabllc Preseentor withdrawing from proteentlen.— In a summons-case, the Public 
Prosecutor withdrew from the prosecution before the accused had been 5er\ed and the accused was acquitted 
under s. 494 0 ! the Code. //eU, under s 429. that the Rule of English Law requiring the accused to have 
been tried as well as acquitted in order to bar further proceeding which is embodied in section 494 of the 
present Code is inapplicable to the statutory acquittals subsequently introduced into the Code, 1 e , the sections 
now numbered 494, 247, 34$ , which are intended to bar further proceedings whether the accused can be said to 
have been tried or not, 40 U. 976. 

6. Farther laqelry ihoald set be directed when charge properly withdrawn.— Wlieii it is not shown 
that the order of discharge under tins section when it was made was not a proper order, no further inquiry 
should be directed under s 437, (1911)2 U. W. K.74 bb J2 Cr. L. J. 440. Fresh proceedings may be instituted 
if further evidence is forthcoming 

7. RevbiOB,— ^t) Court eunnot reuse order of oryaiMj/— The High Court has no power to 

interfere wiUi an acquittal under this section, 6 U L. T. 916. 

(«) Can ihgh Court interfere with distretion of JI/ogtstratef—Quafe whether the High Court 
has power to interfere in revision with the discretion of a Alagisbate in giving his consent to tlie withdrawal 
of the prosecution under s 494,(1914)tf W. N.776 b 15 Cr. L. J. 641. 

8. Accused agalsst whom charge U wlthrdawn competent witaess againit co-accnied —Where 
several accused were charged before the Magistrate under Mr Combhrg y?f/(Bom IV of 1877) and before any 
evidence had been let in, the Public Prosecutor withdrew, vnlh the consent of the Magistrate, from the 
prosecution of two of the accused, and they were discharged and they were examined as wnre«sesforthe prose* 
cution following 3 Bom. H. C R. Cr. 1 and 1 B 610-619 that they were competentwitnesses SeeflC.i5L 
Per Whitwokth, ], dissenting that 'the accused were discharged solely that they might be used as 
witnesses, and not upon a consideration of the evidence which affected them. The consent of the Court 
was not based upon judicial considerations and therefore the accused were not competent witnesses,’ 23 B 422; 

47 C. 134. 

9. Withdrawal of preaecntloa against an accomplice. — A Local Government in India has no power to 
tender a conditional pardon to an accomplice for the purpose ofhis being examined as a competent witness, 
against others accused with him, 33 C 1353, where 1 B 610 and 10 C. W. N. 847 are followed See Note 8 at 
P.8S0 An accomplice if not an accused under tnal in the same case, is a competent witness, and may be 
examined on oath The prosecution must be withdrawn and the accused discharged under this section bdore 
he would become a competent witness But if the Court puiponmg to act under tins section, sanctions the 
withdrawal of the prosecution but ctnils to record an order of discharge, and the accused continues to be kept 
m custodj, his position is in no wa> charged from that of ap accu'ed, 23 C. 1853 where 2 A. 260, 16 B.661, 
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33 B ais, 7 W R. «♦, 10 C L. R 553 20 A 426 3 B H C. R. Cr Cm. 59, /? \ Rudd Coit«. 331 (1773) are 
referred t Rut where the "iccused person is in fact disdiai^ed from cmtody b> \nrtue of a withdrawal of h s 
prosecution and the MiKUtnte irjing the ca<e takes judiaal notice- of si,ch withdrawal the omi«ion to osed^ 
forma! ivord. I discharge this accused would beat most an itregulano Curable under s. 537 (a\ Where 
there has been an effectne withdrawal of the prosecution against an accomplice and his position as a witness 
could not be adverseh aFected ei'en though the Court did notcornpl) with the dear pros :<ions of s. <94 (aX 
f-e!J that the accomplice w-as a competent witness though no formnl order of discharge was passed 7A.L.4 
S6«ll O L. J 21 ,«c. W H 1213 = 15 Cr L.J 693 where S3 & iSSS is Si-e also 5 C.L.i 221 

= 5 Cr L. J 149 and Notes 18— M at p 740 5^ealso IS Bom. L.R.36S = l7Cr L.J 256 

495. O) Ant Miqistnte mqotnntrtnto or (rtinsrant case imt permit the prosecucon 
Permission o lo be conducted bj an\ person other than an officer of Police * below a nnk 

duct prosecution. ^ prescribed b\ the Local Go\crnment in this behalf fbut no person 

other than the \d\ocat<sGeneral Standing Counsel Government Sohator, 
Public Prosecutor or other officer gencnll> or specially empowered the Local Gotemmcntin 
this behalf shill be entitled to do iQ without «uch ptrmu^son 

(2> Anj such officers shall have the like power of withdrawing from the prosecuoon a3 b 
pro\ided b\ section 494 ind the proxisions of that •'eebon shall applj to anj withdrawal bj such 
officer 


(3) \ri> person conducting the prosecution ma> do so personal!) or bj a pleader 

(4) officer of Police shall not be permitted to conduct the ptosocubon if he has taken 
an\ |virt in the im'ostigabon into the offence with respect to which the accused is being prosecuted 

Hotes,— 1 Ab effletr of Police, not below » eaak to be prescribed by the Loeil OoTer* 
weat.—l't Madras Policeofficers not below the rank of a first grade Head Coastable in charge 
of a Police^nuon ha\e been empowered to conduct prosecutions. (G O No. 1564 Judiaak dste^ 
19th Jul> JS87) In ths Pis/ap no ToUooffictr below the rank of a I>epui> Inspector is permitted » 
conduct a prosecution, Ca etL ISS7 Pan I page S4) Is Bengal {/W J/m. \ol 1 page 571 

Is \ssaji(Vj* p\gelS6X ISTHEUMTEt>rilO\INCES(-ftt^/-*-Page51S)andl\T»EaE.'<T*ALPROVlSCS 
{Central Gis.eti. 1S93 Part 11 page 131 t/4«. !«£« 155). do PoliceOfficer below the rank of a Sut 
Inspector his been authorized to conduct the prosecution, and is mofticer not below the rank of ; 

•Wgeant of Police {Runna Gaeet e l'5S6 part I p.ige 3W) 

2. Permission granted to Bnqaallfled persons to appear for prweeBUon.— The words an> person' 

include persons oiherthan certificated pleaders. It is howler discretionary with the Cnminal Courts in ead 
case to perm t such persons to conduct the pro*eculioa— V // C Fre ^rJ Se^ierrder 1S»2. Tbe Higl 
Court, as a Ci urt of Rois on his no power to rCii'C an order passed by a Magistrate in the exeroseof bv 
discretion under this sealon permittnga person toconducta prosecution, Weir 11,655} 19I4M W H 776 = 1! 
Cr L.4 641 In 6 P R.I905 the Punjab ^lef Court in dedimng to inierlerewuh the order of a Magistrate 
refusing permission to illow the prosecun n K> be conducted b> a pleader remarked, that it is not impropct 
for the District Magistrate if he considered tbit the too freequent appearance of pleaders for the proseconon m 
rett> criminal cases was. detnmenUl to the interests of justice to ad\i«e Courts subordinate to h m by a 
general circular on the subject ^’/alsolSK L.J 354 = Weir II, 43t and Weir II 400 

3. FriTate Proseentor can dp an only with permlsalon of CoarL— With the exception of the Adi-ocate- 
General Standing Council Goxtrnment Nolicitor or other <rff5cer generallj or specially anthonred by the Local 
Govemmeniin that behalf, no person whetherCooisel or \ttoniej can claim the right to conduct the prosecti- 
non of any oiminal case w ithout the permission of the PresidenC) Magistrate, 6 C. 59, 17 Cr 4S6. 

4. PrlTAte Froiecetor may appear personally or by pleader— Any person wbelber a private com- 
platnast or not, when permitted to conduct a case as prosecutor may instructCounsel to appear 11 B. R.CR. 102. 

* A* *4 «f pro««sil oa tr rrrwBonas.iW*"' tinupdi^ susth neUthu VcT l»W. 

Sck»l«l* Itv jimrmu CrtMiM. /«C! . » «) la Bnt (L B*Io*lu*ue an /*/ fintuk £* Cnm mmI JuVtc* 

Krt»Sat »•, Vlll n( ItM a.S«jal., • IT • tlSet tk£ JTaifww Jrf II of ItM Mt4 ceojiKS of Ulo proOKSIK* iatUI!»*r 

th lA, J»«Tw«k»ort oBoflh»G««TW<r«Bor»llaCoo»ofl*'TrM* 


‘Ooutoj bp Act XIYTHlof III*. 
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5. BeMon fer th« ezelailon «f Pellet liiTesU|ftUn£ etRcer from protecntlnj —In all important cases, 
andespcanllj incasesof murder and dacoil), thePoHceofliccrnnking the in\estiKation should be ezammed 
as a witness, regarding the draimstmces of the insestigatlon. It Is generally important to the tr)ingaulhonty 
to know wh), where and when the accused persons were arrested It Is often importnni to ascertnm what the 
witnesses said when the) were first questioned b)r the Police, and whether such sfitemcnts agree with those 
subsequently made b> the witnesses in Court, Batanlal 173. also 18 77. R. IB ; 8 B 834 

6. CoDdnet of preiecntlon bj lBv<ill|atlfig Pollce«ofileer Improper, bot trial net Invalidated.— Where 
a Police Inspector got information that persons were carrjfng on a uagenng business and having satisfied 
himself, obtained a warrant under s. 6 of Mr Il<nnbay Ganthhig AdW o\ 1887 and effected the arrest of the 
accused and the seizure ol their Inoks.ilrAf. that the Police Inspector had taken a part in the investigation 
wathin the meaning ol sub-sec (4)ol this section though he may not have examined any ol the witnesses, and 
conscqucntl), the Police Insjvector was not qualified to take any part in the proceedings, escept as a witness. 
Where the Police Inspector thus dis<]ualified is allowed to conduct the prosecution, it is a grave irregularity, 
but unless the accused were prejudiced the Irregularity does not invalidate the trial but is cured by s. 537, 
MB S33. 

7. Qusre whether stranger may be permitted to eondnet protecntlen.— ‘ It is doubtful whether the 
words ‘any person' in s 493 would include an absolute stranger who had no connection inthe remotest 
degreewith the prosecution and whose desire to help the prosecution was based on a personalgrudgeonl) " 
11 A. L. J, SIS » II Cr. L. J. 389. In this case the High Court set aside the order granting permission 

8 ** Any iBch ofReer.”— withdrawal by unantborized perion.— These wurdsiii cL(2)referonly to the 
" Advocate-Oeneral Standing Counsel. Government Solicitor. Public Prosecutor or other officer generally or 
specially empowered by the Local Cioverninent m this behalf ’ mentioned in sub-sec. (U If an Advocate, 
privately engaged by the complainant and permitted by the Magistrate to appear for the prosecution with 
draws from the prosecution the effect provided in s 494 does not follow in other words the trial proceeds 
1908 U. B Cr. P. C. IS 10 Cr. L. J. 14 Even if a Police Inspector is specially permitted to conduct a prosecn 
tion under cL (I) he would not be competent to withdraw the case under cL (2) 1911 M. W. H. lOS a 9 H. L.T. 
203 a 11 Cr. L. J.732. But 46 C.700 Whereon the day appointed for thehearing and before the inquiry, a 
Police Inspector appeared and said that he withdrew the case against the accused and the Magistrate there* 
upon discharged the accused , held, that the Magistrate had no power to pass such an order and further enquiry 
was ordered The Police Inspector had not been permitted to conduct the prosecution under s 495 and if he 
was not so permitted, he would have had no power to withdraw the case under s 495 (2) even if he came within 
the purview of the words ‘ any such officer' m that clause 1911 M. W. H. 106. An acquiltalfollowing on the 
withdrawal by an unauthorized officer is of noefiect, 10 Cr. L 3 501 (M ) 

A Prosecuting Inspector cannot be regarded as a Public Prosecutor for purposes of withdrawal under 
s. 495(2) 46 A. 88. 


CHAPTER XXXIX.* 

Op Bail 

496. When any person other than a person awaised of a non bailable offence is arrested 
cases bail detained without warrant by an officer in charge of a Police-sLition, or 
to^^ Uken appears or is brought before a Court, and is prepired at any time while in 

the custody of such officer or at any stage of the proceedings before auch Court | 
to give bail, such person shall be released on bail ' 

Provided that such officer or Court, if he or it thinks fit, may, instead of taking ioil fion 
such person, discharge him on his executing a bond without sureties for his appearair^ i 
inafter provided 

t Provided, further, that nothing m this seebon shall be deemed to . -c-"- 

of section 107, sub-section (4), or section 117, subsection (3) 


* Th* proTi* 09 ol thi* Chiptfr 
uindan Xailwej'$ Act IX of HM 
t ThI* proTin wu oddoS hf Ac 


■od of Cbaotrr XLII abalt p 
XVIII of IK! 


< mtr bo tprlr to bail S' 
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Notes.— 1. See s 4 (i) lor definition of “bailable” and “ iron-bailable ; " and s. 4 (/) lor definition of “an 
officer m charge of a Pohce-station , “ s 55 lor an example of an arrest of a person not accused of an offence , 
s 86 for the taking of bail by a Magistrate , s. 60,etc , for the production before a Magistrate and see s SM for 
forfeiture of bail bond 

1-A. Fop form of bond and bail-bond.— s 555 and Schedule V, Form Nos, III, XXV, XLIl. 


Ccnirt-fees~-Ba\l-bonds exetnpi—Vndtr s 19, cl xv of the Court fees Act VII of 1870, baiVbonds in 
cnminal cases, recognizances to prosecute or give evidence, and recognizances for pereonal appearance of 
otherwise are exempted from Court fees. 


2. General nature of the right to he admitted to baU.— “ Bail ’ is not intended to be punitive, but 
only to secure the attendance of the prisoner at the Inal /br Russell, LCJ In re Charles Rose,\\ Time* 
L.R.213. See also w re Barronei, (1832) 1 El v BL Ij Reg V Scatfe, (1841) 9 DowL 533; 3 a W.H. 125. 
The detention of an accused under trial IS not intended to be penal, but its object is to secure attendance, 
36 C. 174, but see Note 2 to s 498. The seriousness of an alleg^ ofience and some evidence of its perpetration 
by the accused would, however, justify detention “We may express a hope that Magistrates will always be 
lenient to accused persons at any rate, until they are convicted.” Per Parsons, J , 22 B. 549. A Magistrate is 
not competent to refuse bail, unless the law sanctions such refusal, 1 C. L. B. 130. 

3. Difference between ‘recognizance’ and ‘ball,*— S 496 coupled with Form XLII of Sch. V 
contemplates two kinds of Security, namely. (1) the simple recognizance of the pnucipal and (2) security wi 
sureties Wherean Act provides for release on bail’thatmeans'secunty wiihsuretles’andtbisisihemeamng 

which has been attached to the word in the practice and procedure of the Court* as distinct from the 
simple recognizance of the pnnctfwl. 15 C. W. H. 736 = 12 Cr. L. J. 358. • Bail’ means the freeing orsethngat 
liberty one arrested or impnsoned upon others becoming sureties by recognizance for his appearance at a 
and place certainly assigned, he also entering into Ins own recognizance The party is delivered (or iaueu} 
into the hands of the sureties and is accounted by law to be in their ctistody , they may, if they will, surren er 
him to the Court before the date assigned and free themselves from further responsibility 


4. Ball may be claimed as of rl|ht by person not accased of aon-ballable offence.— It must ^ 
understood that for every bailable offence, bail is right and not a favour, detention in the lockup is the 
alternative, not the original order The bail demanded should never be excessive with reference to the 
socal M,„, „i,h. pany Th« .mourn ol Mil and Ih. offence charged „„h, the seeiion under which 
11 IS punishable, should always be stated on the lace of the order directing the 
in the lockup Bail may be tendered aud must be accepted at any time 

Vol I!,p 239 Jarrestedundertheproyisool, “I” 

trying the case relused to bad the accused on the ground ol eapedtency and h.s '““J W 

show a provision in the Code how a bad could be claimed. HiU, that under this section bad may be claimed as 
oi right not only by one accused ol bailable offence, but by " «r» ^rr-t™ o«cr Baa a 

Jar&S* „ho ,s arrested or defamed without wattant by an officer in charge of a Policeetatlon or 

appears or is brought beiore a Court, 6 C. P. Cr, 31 It has, however, been held in 36 M. i7J, that s ffla dt* 
not give an absolute right to bail to any person who is not charged with a non bailable offenre airf •!>« 
must be read along with other provisions of the Code giving a special right of detention to a oil , „ w,,, 
the pronsion in s 107, cl ftf that a Magistrate beiore whom a person is sent under that secuon (may i 
discretion detain such person in custodj until the completion of inquiry) is not subjeid m or co ro e 
s. 49S 5he 1, C, W, H 133, Notes 11 and 7 below 9 S, h R. 138 =. 17 Cr. L, J. 77. f 

proviso to the section which evpressly says that powers under s 107, cL (4) are not subject to e op 
ss 496 and 117, ct (3). 

3. Who ma, release on bad.-(.) &r ss 57 (2), 59 (3). 60, 63, 169, 170, 496, 497, In/ 
officer to release on bad , («) ss 76 86, 91. 167, 186 217, 426, 427, 466, 475, 476 477, 478 496. 497 lot R 
powers of Courts to release on bad , (in) s 432 for bail by a presidency Magistrate on ma ng a ... 
(n) s 438 for bad by District Magistrate when making reference, (o) ss 432, 438 for powers of Sessio J 
to release on bad. and (ci) ss 426, 434 493 for powers of High Court. 

6. Leaving dechlon as to snfflciency of baU to Police lUegal— The practice of leaving to the Poli« 
the decision as to the sufficiency of bail, when bail has been ordered by the Court, is contf^ to aw 
duly of deciding as to its su'ficiency or otherwise is with the Court itself and not with the Police, » 

though the Court may call for a report from the Polity Cf Notes 89—91 at p. 203 
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7 Ban and detesttoa la caitedy in cam sadcr Chapter Till —i>ee ss. 107 (4) 123 (2) and 114, Notes 
33 and 34 at pp 161 and 162 and Notes 79—68 at pp 202203 Where a person appeared in answer to a sum 
mons requinng him to find security for good behaviour for one year, and the Magistrate ad/3urned the hearing 
of the case in order that the accused person might produce esidence as to character, held that the Magistrate 
was empowered to tal^e a personal recognizance from the accused person for his appearance at the ad)ourtied 
heating 6 H >W. P. H. C, R. 3S6 { 13 Cr. J. S33 (B V See Note 4 The words ' at any stage of the proceed 
mgs' indicate that there is nothing to confine the operation of this section to a period anterior to the hearing 
See 17 Cr. L. J. 77. See now the new provtio to s. 49G whidi expressly lays down that ss 107, cL (4) and 117, 
cL (3) are not subject to section 496 

8. UagUtrate may make himtelt pcnonally responsible If ball Improperly refused — If bait be 
improperly refused, the Magistrate in iddiuonto an action for damages will be liable under s. 166 or s 342, 

1 r C But the refusing or accepting of bait U a judicial and not merely a ministerial doty {contra see 29 V. 
100), and a mistake in the performance of that duty without malice, will not be sufficient to sustain an action 

2 H. H. C. R. 39S 

9. Honey may be deposited instead of eiecaling bond.— S 513 permits of a deposit of a sum of 
money or Goaemment Promissory Notes to be guen, except in the case of a bond for good Lehaa lour, in lieu 
of executing a bond. 

10. Bond aboBld be byaceasedand not by agent, when pcrsonel atteodanea of aceased dispensed 
with.— Where the personal attendance of an accused person i-* dispensed with a recognizance bond if 
deemed necessary, should be taken from Aim and not from its u^rn/though he may appear by agent SB H C. 

R. Cr. Ca. 64. 

11. Section applies to Appellate Court- Reasons for refuting ball must be given -The petitioners 
who were convicted of billable offences appealed to the Distnet Magisinte and applied for bail Ihe District 
Magistrate admitted the appeal but made the order " bail refused ' on the bail petition without giving any 
reasons. The petitioners then moved the High Court Held the fact that no reasons were given was ground stifh 
cient for the granting of bail by the High Court Held further, that as the Distnct Magistrate could only have 
acted 10 the exercise of his junsdiction as regards bail under & 496 he u as obliged to grant bail under that 
section liaW.H.lSS 

497, (1) When any person accused of any non bailable offence is arrested or detained 
without warrant by an officer in charge of a Police-station or appears or is 
taken*” !ofno*? brought before a Court ht may be released on bail, but he shail not be so 
bailable offence. released if there appear re isonable grounds for believing that he has been 

guilty of* ‘ an offence punishable with death or transportation for life “ 
t Provided that the Court may direct that any person under the age of sixteen years or 
any woman or any sick or infirm peison accused of such an offence be released on bail 
- (2) If It appears to such officer or Court at any stage of the investigation, inquiry or 

trial, as the case may be that there are not reasonable grounds for believing that the accused has 
committed J ‘ a non bailable offence ” but that there are sufficient grounds for further inquiry into 
his guilt, the accused shall pending such inquiry be released on bail or at the discretion of such 
officer of Court on the execution by him of a bond without sureties for his appearance as here 
after provided 

§ “ (3) An officer or a Court releasmg any person on bail under sub-section (1) or sub- 
section (2) shall record in writing his or its reasons for so doing 

§ ‘(1) If, at any time after the conclusion of the trial of a person accused of anon bailable 
offence and before judgment is delivered, the Court is of opinion that there are reasonable grounds 
for believing that the accused is not guilty of any such offence, it shall release the accused if he JS 

'Tbtword* — wn* ,uUt luted for t>i« word, ** Ibcc^rrMBQf wbKh hi ia bjr Xet XVIII of lt}3 

tTbe words — were substituted for tb* words sucheSeace briditf 

t Tbi* proviso wss added br tbtd. 

4 Tb«so sub lectioBS were added br Act XVIU of 1123 
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m on the exeaiDon b> him o! a bond without surenc, lor his appearance to hnr judgment 


* High Court or Court ol Session and, in the case of a person released bi itself 

an> other Court nn> cause am person uho has been r^ea^ed under this section to be am-ted 
and max commit him to cu *od\ 


Kolt— Refemns to the amendment of the section the Select Committee & 


“ It tt'as pressed npon us that the 


- — ptoxiMOtt* as to bail in notvhailable cases are much too smneent 

Ueshoulddeletean words after may be released o-i ba r in 
matter of -lUo ^ srb-<^(2^ The result would haeebeento gi\-e all Courts full discretion in the 

^”^5 to ,“h ? «' Wt Ettttrtlly thM tht, wa. Eotrg too (at WT.,t tot 

^ “ “''“o®®' •» on ta.l in n noi>fc.iUWe c« nnkit thetn nrr»t » l« 

trancTvTTt iCMiin that the acensed hns been Enilt> of an otfenee punishable with death or 

“ '‘’H' Ptondetl lor a tetnen- by the <tess,ons Cnnit nr 

memtvna nt f admitting to bad in a noiybailable case- Some of us— Induding ah the oPiaal 

tenant ,v» Opinion that this deasion goes too far and that in the end it willnot 

tend towards the administration oJ justify." 


< tm, ^'*^*** ^ -See Chipter \ \ for arrest without warrant s. 170 etc., for appearance before Macistratc 
s. 167 fordeleruon m Police custod) and s. Ui lor remanding accused irto custodv 


cranted m * bailable eaaev— Under the old law the general role w as that hail coul 1 not be 


R»» ^P«t of non-baiUble o*:ences except under -speaal circumstances (8 Bon. L. R.4M e=SS C. 1«) 
th# *®e"din«nt the intenuon ot the LcguUtnre seems to be to maVe the role with regard to 

fftf 1 { stnngent and now e-ccepl m the ease oi offences punishable with death or transpoftatioi* 

lor I te au accused person can be ordmanlj admitted to bail 


. W 1 th regard to persons under the age of sixteen or any woraanorani sicl or intirm person the Legts- 

stnngency oi the law with regard to the granungof hail even in the case of 
offences puni hable wiJi death or transportation for life. 


^ of the words ^pantsbable with death or traespertetiOD for life,’*— The phrase "death 

r ns^xirtatioa for U e " in s. <97 does not extend to offences punishable with transporwtion for 1 te onlj but 
ans those ohences for whidi death and transponauon for life are altemame senlences. The case in 
anj 546 which b> implication ruled that the phrase "punishable with death or transportation f rife” co\ers 
o punishable only with transportation lor hie, IS /fVE* SBaag 5SS. 

3. SeetioB dees not eoatrol powers to defer taMog of erlderee.— Tha section assumes that evidence 
been talen, and provides for the release of the accused on hail if the endeuce so talen is not sndi as 
* strong presnmp ion of the guili o* the accused person but this section does not import that the 
taking oi the evidence may not be deferred, 6 II 63 at p. 65. See 11 B. U B. Appx. B It is, however the nght 
o an accused person to demand that the charge aga.nst bun should be ined without any unreasonable delsv 
and such delay wiU d «pose the Court to grant the bail 36 C. 1B6 

i. ProceediBgt IstoItIbi deteralaatlon at to bail art judicial.— The proceedings in which it has 
to be determined wheiber an acetwed person has to be admitted to bail bj a Magistrate is a jndidal ptftxeed ng 
and as such cognixaKe bv the High Court in its revisional powers 6 K. 63 at p. 65, 

5. Ban eanaot be demanded when aceated It ducharged.— Where a >Ugistrate alter inqmrj comes 

to the conclusion that the case agatnrt the accused is not pro v ed, and discharges him, he has no authority 
*v cases where further inquiry is pending and the accused has not been discharged 

that bail can be demanded under this section 10 W R.34»1B.L,R. (BJf ) 16. Bail cannot be demanded 
roerel) because more evndence might turn up. 

6, Sab-Mafistrate’t order as to ball set subject to rexitlon by District Maglstrata.— The di>cre«onaiy 
'-ested in a ^laglst^ate bj this seaionisoot revtsaUet^ the District Magiatrate. it he considers the 

ccxio as to bail passed bj a Subordinate Magistrate to be wnjng he should report it to the High Court. He 
^ve made a trans.er the mode of giving e&ect to bis opinion that the order was wrong 3} B 549- 
4 no power to order re-arrest cd a (crson released on bail by a Sub-Divuional Magistrate, 


vaV-orlicm ())br i^tX. 
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7. ReTblen of ball order bj Hljh Cosrt.— Where a Sessions Jud^e. after considenne the evidence 

comes to the conclusion that there are no reasonable grounds for bciicving the accused gutily, and admits him 
to bail, the High Court will not go be>'ond the finding and discharge the bail, either under s. 439 or under any 
other provision of iav , 10 U. L. J. 411 1 G. L. R. ISO ( S JU L.J. 419 = 1908 A.\W. N. 195 = 8 Cr. L. J. 49. 

nut ev-cn where both the Sessions Judge and trjing Magistrate have refitseil bail it is open to the High Court 
to grant bail SO C. 174. See Note 2 to s. 493 and Note 54 to & 439, now under sub-sec (5) a High Court or a 
Court of Session has power to revise an order of bail, and the Court griiiting bail can revieiv its ow-n order 

8. Remand order to be made In pretence of acenaed.— An order for remand should be passed in the 
presence of the accused persoa To remand is to re-commit to custod> and therefore as a magistenal commit 
ment requires the presence of the prisoner, his remand or recommitment also requires that presence so as ty 
give him an opportunity of applying to be admitted to bail, 4 B. L. R Appx. f. Af // C Pro , lOlA /une, I8S7 
See Note 16 at p 883. 

9. UagUtrate may cancel ball Bader tub-tee. (3X but mnit give reatoot.— If it appears subsequently 
on the production of further cv idence that a case has been made out against the accused released on bail, it is 
competent for the Magistrate to declire the bail bonds cancelled and to direct the accused to surrender, 10 C. 
W. N. 1093 => 4 Cr. L. J. 231 ; 36 C. 166 at p. 173 ; 86 C. 174. Reasons must be recorded for cancelling the bail, 
(191113 M. W. N. 138 = 18Cr. L.J.603 ^NTiere anaccused person had been let outonhis bond it w-as held 
in 33 H. 1088 that a warrant Issued for his arrest without recording reasons vvis illegal See now sub^ec; (3) 
as amended. 

10. Duty of Cosrt to reteate on baU when further remand applied for.See 6 H. 63 and 69, 36 C. 174, 
llN. lfaR.163 = 16Cr.L.J.70S and Notes 16— 20 at pp 6$3-8S4 The High Court would be very cautious in 
interfering with the disaetion of the Magistrate m a case, where the prosecution, after the inquiry has begun 
before the Magistrate, does not lender evidence that the accused has some guilty connection with the non 
bailable oSence, Ratanlal 693. 

11. Talldlty of bead to appear before Police.— The wording of ss. 499 and 514 makea it abundantly 
clear that a PoliceoScer m charge of a Police-station has power to make it a condition of a bond that 
the accused person shall attend before the Police at the time and place mentioned in the bond, and that if he 
fails so to attend and a Magistrate of the first class is satisfied that the bond has been lorfeited, any person 
bound by the bond can be called upon to pay the penalty thereof To hold that in such cases the ^nd can 
be conditioned merely for appearance before a Court would render nugatory the provisions which enable the 
Police to take bail-bonds trom accused persons during the course of ihe inquiries and would moreover make 
meaningless the provisions ol s. 499 and s. 514 11 C. 77 dtstenUd from it it intended to la> down a general 
proposition that a bad bond under s 497 cannot be conditioned for the appearance ot the accused before the 
Police, 23 P. R. 1913 = 6 P. L. R. I914 = 6 P. W. R. 1814 =- 14 Cr. L. J. 63>. See Note 4 to s 514 

12 Ball under the Criminal Law (Amendment) Act 1908 —See Note 5 to s. 498 

12-A. BaU under the Eitradltlon AeL— 5<r^26 Bom L. R. 984. 

13. American caiee.— If facts do not sustain the charge of murder contained in a warrant bail may 
be allowed . — People v. The Sheriff of IFestcejter, i Park 159. In a case of a man slaughter, where there is no 
reasonable doubt of the prisoner s guilt, bad will not be allowed — Ex-parle, Taylor, S Cow. 39. But even in a 
capital case bad ought to be allowed, unless the proof be evident and the presumption great People v Perry, 

8 Abb. 27 ; People v fiyler, 2 Park 570. That a case has been twice tried and the jury in both cases disagreed 
presents a proper case for admitting to bail — People \ Perry, 8 Abb. Pr (H B.) 27. 

498 . The amount of every bond executed under this chapter shall be fixed with duft 
regard to the circumstances of the case, and shall not be excessiv e , and th^ 
ad^i«1on to bail'^^M High Court or Court of Session may, m any case, whether there be an 
reduction of bail appeal on conv-icOon or not direct that an> person be admitted to bail, or 

that the bail required by a Police-officer or Magistrate be reduced. 

Note*.— 1. Power and scope of High CobfC and Benleni Conrt to ball.— The High Court has concurrent 
junsdiction with that ofa trying Magistrate and not merely revisional junsdiction, jg 174 — /kr Mitra, J , 

at p. 177. The provisions of this section are not controlled by those of s. 497, and it is open to the High Coun 
Of a Court of Session, to admit any person to bail for good and sufficient cause , the general rule, however, m 
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respect of non bailable offences Is, that bail is not to be taken except in special arciimstances, Weir 11, 657. 
An aixnscd should not, homver, be admitted to bail, where the probability oi hi5 conviction being wrong 
depends on a mere technical ground Katanla! 430. 


The proMsions of s 498 of the Code are particularly wide and the Sessions Judge has power thereunder 


- r — "V .aiiw. nib, juugc lias power incicuiiiici 

50 CL M9 ^ relmed under s 123 (2), pending the hearing of the reference. 


(») £z en before ease ts put up before MagtslraU —In granting bail, the High Court and the Court of 
session have unlimited powers of judicial discretion They can exercise the power soon after the arrest of the 
ccused by the Police, e\en before the case is sent up to a Magistrate, 7 Bar. L. R. 86. 


iha ^censed coumilledfor Inal may be let on A<r//— The Sessions Judge has power to admit to bafl 

e accused committed for trial on a charge of a non bailable offence, 1882 A. W. N. 234 (F.B ) 
r «<Wfl t ^Oftiicled fetson may he tel on batl—S 4t)3 is not confined to cases prior to conviction 

111 1908 A. W. K. 195 = 5 A. L. a. 419, it was stated that s 49S gives the High Court and the Court of Session \ery 
wi e poiiers to admit to bail, e\en where an accused person has been convicted and has not appealed, 
ita * *• *• 23* ) that bail could not he 

.u ''if ^ convicted person but ihe grounds on which the decisions rest are no longer temble by 

the changes introduced hy the Legislature But see Note 3 


2. Principles which shonld gaide High Coorts la granting or refnalBg ball.— The mam question for 
considerahon in determining matters of bail is wheihcr there are reasonable grounds for believing the accused 
®^®"ces charged Other considerations must also arise in deciding this question, and one of these, 
ic as always guided English and Indian Courts, Is wrhether there are any grounds for supposing that the 
accused would abscond,— M itra, J, m 36 C 174. But see 36 C. 166, where it is laid down that in 
discretion under s 498 the High Court should not confine ns attention only to the question, 
w ether the prisoner is likely to abscond or not There may be other circumstances, w hich may also affect the 
question of granting bail to accused persons diarged with crimes of a grave character The English cases 
are not necessarily a safe guide in interpreting sections of the Code. •' As the High Court, our power to grant 
bail ‘ in any case’ as given by s. 498 is quite unfettered, though we consider that in exercising our discretion 
we ought to take into consideration the limitations on the power of other authorities to grant hul imposed bv 
s. 497, 37 C. 412. ‘ We think that the rule laid down m s 497 for the guidance of Courts other than High Court 
IS a rule founded upon justice ^nd equity and one which should be followed bv us as well as by every other 
Court unless anything appears to the contrary The extended powers given to the High Court under s 498 
nre certainly not to be used to get rid of this very reasonable and proj'er provision of the law ," 43 C. 85. Sec 
also Note 2 to s 496 and Note 2 under s 497 

(*) Bail pending- inquiry before fifagistrate accused person ought to be released on bail until 
reasonable grounds are made out on the evidence, lor believing him to be guilty When a Magistrate issued 
warrants for the arrest of certain persons for a non bailable offence, against whom there were no reison.able 
grounds on which he might believe that they were guilty of the offence for which another person was accused 
on facts inconsistent with their guilt, the Calcutta High Court directed that on their arrest, they should be 
admitted to bail, 10 C. W. M. 1093 ^ 4 Cr. L. J. 321. Where there has been unreasonable delay in tiying the 
accused and no evidence is adduced alter remand, the High Court will be disposed to grant bail, 36 C 166. It 
is no doubt the case that a High Court has absolute discretion in the matter of granting bail and is not bound 
by the provisions of s. 497, but the Legislature having placed the initial stage of dealing with crimes with Magis- 
trates and having in fact enacted that persons accused of non bailable offences shall not be released on bail 
except under the terms of s 497, a High Court is bound to follow the general law as a rule, and not to depart 
from It except under very special circumstances, espeaally so in the initial stages of a case, 6 L. B. R. 172«s 
14 Cr. L. J. 171. 


(if) When Sessions Judge has been moved — The High Court will not ordinarily mtertere where a 
Session Judge acts with due care in the exercise of his discretion, 8 A, L. J. 419 = 1905 A. W. N. 193 =» 

8 Cr. L. J. 49. 


3. Jarhdlctloa of Bessions Court to release on ball perion convicted by Itself pending appeal.— Where 
* Jttdge after convicting the accused, released them on bail pending their appeal to the High Court , 

, e had no jurisdiction to do so in spite of the useol the words '* any person” in this section The High 
t-ourt can do so. but not the convicting Court itself The tatter Court has given its final opinion that the 
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accused fs Kudty and deserve* imprisonment. It cannot then consistently with the principle ol fimlity 
indicated m 10 B 176 (F.B ) %ary its oun order by admitting the convicts to bail The word "any 'in the 
section must be read, subject to the limitation that U imidied tn that principle. The section indicates generally 
the powers of i Sessions Judge to release on bail all pnsoners, who, he thinks, may be found to hate been 
wrongly convicted, and whose case he can either deal with himself or has power (s. 438) to refer to the High Court 
The section does not give him power in any wiy to alter or vary his own order, 4 Bom. L. It. 8S. Ser also 15 
F.R. 1903 Cbe/ri, ire Note (ill). As to rulings tinder iheold Code where the hnguage employed wns “ any 
ncaised jverson,’ srr 1 A. 151 (F.B ), 1 B. E L. Ap. Cr.7; 23 W. R 40 nt p. 42. 

4 Power of High Coart to admit to hall, pending appeal to Privy CobdcII.— W here a person who was 
convicted at the Criminal Sessions ol the Madras High Court, which conviction was reviewed by the High 
Court under s. 26 ol Me l^lUrt Pdlmt obtained from the Privy Council special leave to apjieal and the Pnvy 
Council had on the petitioners application for bail expressed the opinion, that the matter of bail should be 
deaded by the High Court, and an application was accordingly made to the High Court, held, that the 
High Cburt had jurisdiction to release the accused on bail, pending the decision ol the Privy Council, and 
hsving regard to the rule laid down by the Judicial Committee in exptrte Carew, L. R. 1897 A. C. 719, as to the 
arcumstances in which an appesi in a criminal matter would be admitted by the Privy Council held that the 
accused ought to be released on bail, 34 U. 161. 

But the Punjab Chief Court held that after deciding a criminal case, whether on Original Appellate or 
Revision side and upholding the conviction of a pnsoner, it has no power under s. 498 to the Code to suspend 
the operation of his sentence and to release him on bait on his asserting his intention to appeal to His Majesty 
in Council, because (a) tJie section does not refer to a case where the Court is funetjis officto, but refers to cases 
where the Court has sttll some power left as regards the sentence of the accused, (d) the Criminal Procedure 
Code does not provide for an appeal to the Pnvy Counal and does not provide, for the release of the accused 
appealing to the Privy Council 18P.R 190$ 19 P. W. R 1908*68 Cr. L. J. 89 wheref Bom n referred 

to and 24 H. 161 didingmtked 

The High Court has no power, after disposal on revision of a case tned by a Magistrate, to grant 
bail under s 498 of the Code or cl 41 of the Letters Patent, I86S in order that a petition may be made to the 
Privy Council for special leave to appeal or until such petition has been disposed of by the latter, per 
Richardsoit, J —The High Court has no inherent jurisdiction to liberate an accused on bail 50 C. 585. 

5 Special powers of High Court to graat baQ— 

(t) Coroners Act, 1871 —In 31 C. 1, it was held that after a Coroner hns drawn up an inquisition 
against a person under Act IV of 1871, and committed him to prison the High Court alone is empowered to 
release such person on bail , but now by the amending Act IV of I90S the Magistmte to whom ihe accused is 
sent under s 26 has power to release on bail 

(»«) Extradition Act XV of 1903 — See Appendix II The Extradition Act provides for bail to be 
furnislied by person accused of certain crimes and the matter is one which must be regulated by this Code 
The High Court has the fullest discretion in the matter, but regard must be had to the provisions of s. 496 and 
the circumstances of the case, 15 C. W. M. 736 s 12 Cr. L. J. 358. 

(ill) Sxndk frontier Regulation III o/tS91.—hn application for bail on behalf of an accused who is 
being tried by a Jirgah of Elders under s 8 of the Sindh Frontier Regulation does not he to the High Court 
under s 498 SS L. R. lOS = 12 Cr. L. J. 568. 

(ly) Cnmtnal Law {Amendment] Act, ss 12 and 14 —See Appendix XU Where the provisions of 
Part I of the Criminal Law (Amendment) Act have been applied to jx-oceedings before a Magistrate in respect of 
an offence, the Sessions Judge ceases to have jurisdiction to grant bail under s 498 the exerase of such 
Jurisdiction being inconsistent with the special procedure prescnbed in the said part The proper Court to apply 
to for bail in such a case is the High Court whose power to admit to bail is not affected by the Act, 37 C* 439. 
Rut the High Court in exercising its discretionary power under that section, will take into consideration the 
terms of s 12 of the Act, 37 C 412. 

(i) .S' SO of the Indian Insolvent Act— TheCnmmiX Procedure Code has no application to such 
a case, 17 B. 334. 

6. No Letter* Patent appial afalast order of siagleJadje refuting baQ —An order refusing bail to an 
accused is an order in a criminal trial It is not a judgio^nt within the meaning of clause 15 of the Letters 
Patent z.T\^ no appeal lies against such an orderof a single Jadge 19 M L. J. 476 » 11 Or. L. J. 379. 
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respect of non bailable offences is, that bail js not to be taken except in special circumstances, Weir 11,667. 
An accused should not, however, be admitted to bail, where the probability of his conviction being wrong 
depends on a mere technical ground Ratanlal 480. 

The provisions of s 4‘)3 of the Code are particularly wide and the Sessions Judge has power thereunder 
to admit to bail a person whose ctse has been referred under s. 121 (2), pending the hearing of the reference, 
60 C. 969. 

(i) Eienbefore case xs put up be/ort filagtttraU —la granting bail, the High Court and the Court of 
Session have unlimited powers of judicial discretion They can exercise the power soon after the arrest of the 
accused by the Police, even before the case is Kent up to a Magistrate, 7 Bur. L. R. 86. 

(«) Accused coutmUled for trial way bt let on 6 <k/— T he Sessions Judge has power to admit to bafl 
the accused committed for tnal on a charge of a non bailable offence, 1882 A. W. N. 2S1 (F.B i 

(in) Ei.cn conwcled person may bt let on batkS -198 is not confined to cases prior to conviction 
In 1908 A. V. N. 195 S3 5 A. L. J, 419, it was stated that s 49S gives the High Court and the Court of Session very 
wide powers to admit to bail, even where an accused person has been convicted and his not appealed. 
Under s. 390 of the 1872 Code it wis held in 1 A. 151 jF.B.) and 1882 A. W. N. 234 (F.B) that bill could not be 
granted m the case of a convicted person but the grounds on which the decisions rest are no longer leniblc by 
the changes introduced by the Legislature But see Note 3 

2. Principles which should guide High Courts la granting or refusing bail-— The mam question for 
consideration in determining matters of bail is whether there are reasonable grounds for believing the accused 
guilty of the offences charged Other considerations must also anse m deciding tins question, and one of these, 
which ha', alw lys guided English and Indian Courts, is whether there are any grounds for supposing th «t the 
accused would abscond —/’rr Mitra ] , m 36 C 174. But see 36 C. 166, where it is Ijid down that m 
exercising us discretion under s 498 the High Court should not confine iis attention only to the question, 
whether tlie prisoner is likely to abscond or not There may be other circumstances, which imy also affect the 
question of granting bail to accused persons charged with crimes of a grave character The English cases 
Rte not necessarily a safe guide in interpreting sections ol the Code •’ As the High Court, our power to grant, 
bail ‘in any case’ as given by s, 498 is quite unfettered, though we consider that in exercising our discretion 
we ought to take into consideration the limitations on the power of other authorities to grant bail imposed by 
s 497, 37 0. 412. ‘ We think thit the rule laid dowh m s 497 for the guidance of Courts other than High Court 
is a rule founded upon justice and equity and one which should be followed by us as well is by every other 
Court unless anything appears to the contrary 1 he extended powers given to the High Court under s 498 
are certainly not to be used to get rid of this very reasonable and proper provision of the law,” 42 C. 25. 

also Note 2 to s <96 and Note 2 under s 497 

(0 Bail pending inquiry before Jl/ffgu/ro/h— An accused person ought to be released on bail until 
reasonable grounds are made out on the evidence, ior believing him to be guilty When a Magistrate issued 
warrants for the arrest of certain persons for a non bailable offence, against whom there were no reasonable 
grounds On which he might believethat they were guilty of the offence for which another person was accused 
on facts inconsistem with iheir guilt, the Calcutta High Court directed that on their arrest, they should be 
admitted to bail, 10 C. Iff- **• 1093 »= 4 Cr. L. J, 221. Where there has been unreasonable delay in trying the 
accused and no evidence is adduced after reinand, the High Court will be disposed to grant bail, 36 C. 166 h 
is no doubt the case that a High Court has absolute discretion in the matter of granting bail and is not bound 
by the provisions of s. 497, but the Legislature having placed the initial stage of dealing with crimes with Magis 
trates and having m fact enacted that persons accused of non bailable offences shall not be released on bail 
except under the terms of s 497, a High Court is bound to follow the general law as a rule, and not to depart 
from it except under very special circumstances, espeaally so in the initial stages of a case, 6 L. B. B. 172 
14 Cp. L. J. 171. 

(li) When Sessions Judge has been moved.-^'ItK High Court will not ordinarily interfere wherej 
Session Judge aas with due care m the exercise of his discretion, 5 A. L. J. 419 =s= 1908 A, W. N. 195 — 

8 Cr. L. J. 49. 

3. JarlsdlctioQ ef Bettloo* Court to reltaM eaball perion convloted by itself pending appeal— Where 
a Sessions Judge after convicting the accused, released them on bail pending their appeal to the High Court. 
held, he had no jnrisdiction to do so, in spite of the use of the words "any person” in this section The Hlg" 
Court can do so, but not the convicting Court itself The latter Court has given its final opinion that the 
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accuwd K Kuilt> and dcJervc* imprisonment It cannot then, consistently with the pnndple of finalit) 
indicated in 10 B 176 (F.B ) %ary its own order by admitting the convicts to bail Theword'‘any in the 
section must be read, subject to the limitation that is tm|died in that principle The section indicates generally 
the powers of a Sessions Judge to release «>n bail all prisoners, who, he thinks, may be found to have been 
wronglj conMCted, and whose case he can eitlierdeilwith himself or has power (s t3S) to refer to the High Court 
The section does not give him power in any way to alteror vary hts own order, 4 Bora. L. R. S5. .Sire also 15 
P.R. 1903 ire Note (itiV As to rulings tinder the <^d Code where the language employed was any 

accused person,’ see 1 A. 151 (F.B ), 1 B. R. L. Ap. Cr. 7 ; 23 W. R 40 nt p 42. 

4 Power of High Court to admit to bah, pending appeal to Privy Connell —Where a person who wras 
convicted at the Criminal Sessions of the Madras High Court, wrhidi conviction was reviewed by the High 
Court under 5. 26 of Me I^tUrs /It/en/ obtained from the Pnvy Counal special leave to appeal and the Pnvy 
Council had on the petitioners application forbad expressed the opinion, that the matter of bait should be 
decided by llie High Court, and an application was accordingly made to the High Court, held, that the 
High Cburt had jurisdiction to release the accused on bad. pending the decision of the Pnvy Council, and 
having reg-ird to the rule laid dow n hy the Judicial Committee in ex-parU Carew, L. R. 1897 A. C. 719, as to the 
arcumstances in which an appeal in a criminal matterwouldbe admitted by the privy Council held that the 
accused ought to be released on bail, 24 H. 161. 

Ilut the Punjab Chief Court held that after deciding a criminal case whetlieron Original Appellate or 
Revision side and upholding the conviction of a pnsoner, it lias no power under s. -<93 to the Code to suspend 
the operation of his sentence and to release him on bad on hu asserting Iiis Intention to appeal to His Majesty 
in Council, liecause [a) the seaion does not refer to a case where the Court \^funeljis officto but refers to cases 
where the Court has still some power left as regards the sentence of the accused , (^) the Criminal Procedure 
Code does not provide for an appeal to the Privy Council and does not provide for the release of the accused 
appealing to the Privy Council 16 P. R 1905 a 19 P. W. R 1908 « 6 Cr. L J. 69 where 4 Bom L.R.55 is 
to and 24 H. dtUtngmthed 

The High Court has no power, after disposal on revision, of a case tned by a Magistrate, to grant 
bail under s 495 of the Code or cl 41 of the Letters Patent 1665 m order that a petition may be made to the 
Privy Council for special leave to appeal or until such petition has been disposed of by the latter, per 
Richardson, J —The High Court has no inherent jurisdiction to liberate nn accused on bail 50 C. SSS. 

5. Special powers ef High Coart to grant bail— 

(i) Coronert /4et, 1871 —In SI C. L it was held tlut after a Coroner has drawn up an inr|Utsition 
against a person, under Act IV of 1871, and committed liiin to prison, the I Iigh Court alone is empowered to 
release such person on bail , but now by the amending Act IV of 1903 the Migistrate to whom the ncciised is 
sent under s 26 has power to release on baiL 

(»i) Extradition Act ATJ' of 1903 — See Appendix II The Extradition Act provides for bail to be 
furnished by person accused of certain enmes and the matter is one which must be regulated by this Code 
The High Court has the fullest discretion in the matter, but regard must be had to the provisions of s. 496 and 
the circumstances of the case, 15 C. W. N 736 =s 13 Cr. L. J 358. 

(imJ Stndh Frontier Regulation III of application for bail on behalf of an accused who is 

being tned by a Jirgah of Elders under s 8 of the Sindh Frontier Reguhtion does not he to the High Court 
under s. 493 SS L. R. 105 = 12 Cr. L. J, S63. 

(iz’) Criminal Law {Amendment] Act, ss JZ and W—’See Appendix XII Where the provisions of 
Part I of the Criminal Law (Amendment) Act have been applied to proceedings before a Magistrate in respea of 
an offence the Sessions Judge ceases to have jurisdiction to grant bail under s 498 the exerase of such 
junsdtction being inconsistent with the special procedure presenbed in the said part The proper Court to apply 
to for bail in such a case is the High Court whose jxjwer to admit to bail is not affected hy the Act, 37 C. 439. 
But the High Court m exercising its discretionary power under Uiat section will take into consideration the 
terms ofs |2 of the Act, 37 C. 412. 

(t) S SO of the Indian Insolvent Act.— ’The CnmmiX Procedure Code has no application to such 
a case. 17 6 331. 

6. Na Letteri Patent appeal a|alast order of eisgleJadJe refaiiog baQ,— An order refusing bail loan 
accused Isan order ina criminal trial It 1» nota judgment within the meaning of clause 15 of the Letters 
/’jA'bI and no appeal lies against such an order of a single Judge. 19 H L. J. 473 — HCr. L. J.379. 
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7. Appllettion for ball coQtalolaj Irtelevaet or leandaloai oatter not to be estertatned.— Where a 
pnsoner applied to the High Court to be admitted to ball pending the disposal of his appeal and the petition 
contained defamatory allegations, consisting, of irrelevant attacks on the trying Magistrate and other 

officers m the service of the Government of India, the Court refused to allow the petition to be filed, and 
ordered it to be returned, 15 B. 488, 


499. (1) Before any person is released on bail or released on his own bond, a bond for 

Bond of accused md money as the Police-officer or Court, as the case may be, thinks 

sureties sufficient shall be executed bj such person, and, when he is released on bail, 

by one or more sufficient sureties conditioned that such person shall attend 
at the time and place mentioned m the bond, and shall continue so to attend until otberivise 
directed by the Police-officer or Court as the case may be 

(2) If the case so require, the bond shall also bind tlie person released on bail to appear 
when called upon at the High Court, Court of Session or other Court to answer the charge. 

Rotes.— Sre Notes under s 514 for forfeiture of bond. 

t« Form — As to form of bond and bail bond on a preliminary Inquiry before a Afagistrate, see Sch. V, 
Torm No 42. 

2. CoDtents of bond.— (i) Afust promde for money penalty —17 C. P. L. R. 113 = 1 Cr. L J. 8SL (») 

Time and place must be —Time md place must be menuoned in the bond itself, 1585 JLW. N. 41 

{*«) Total of surety bonds not to exceed amount of accused's own reeogntzance — When an accused person is 
released on bail with sureties, the sureties should ordinarily be made jointly and Severally liable for the same 
amount as the accused, and cannot be made liable for more The total of the sums recoverable from ttem 
must not exceed this amount, 3 L. B. B. 285 { 1805 U. B. B. 31 •• 3 Cr. I.. J. 463. But see 36 C. 562, Note 22 to 
S.SM 

3. Is It Illegal to require the dally atteadanee of aecaied?— There is nothing illegal in requinng 
the accused to execute a bond for appearance daily, 8 Had. H. & R. Ap. 38. But see 20 W. R. 23 il B. B. 
Ap. 8 where it is stated that it is impossible to say that admittiag him to bail upon recognizances condition in 
such a way is the same thing as releasing the pnsoner 

4. Bond may be coDdltloued to appear before Polfoe.— The words “until otherwise directed by the 
Police-officer” show that a bond under s. 497 may be conditioned to appear before the Police and the 
provisions of s. 497 are not limited to appearance before the Court, 22 P. R. 1913 « 8 P. L. R. 1914 =6 P. W. R. 
1914= 14 Cr. L J. 631 See Note Ii to s 497 and Note 4 to s. 514 

Only one bond from accused and hU anretleB.— In a good behaviour case it was held that Only 
one bond should be taken from the accused and his sureties for one determinate amount, the sureties engaging 
to be bound ,iointlv and severally for the same amount as the accused so that it may be realizable from anyone 
of the obhgers. There is no warrant in law lor taking separate bonds from the accused and his sureties indjvi 
dually and severally, exceeding in the aggregate the amount for which the accused is liable, SO P. R- 1890 See 
also Form No 42 Sch. V 

6. Magistrate mast hlisaelf declda on fltnea* of foretles. — Note 6 to s. 49& .Srz Notes 89--91 

at p 203 

500. (1) As soon as the bond has been executed, the person for whose appearance it 

has been executed shall be released, and, when he is in jail, fhe Court 
from admitting him to bail shall issue an order of release to the officer in charge 
of the jail, and such officer on receipt of the order shall release him 
(2) Nothing in this section, section 496 or section 497 shall be deemed to require the 
release of any person liable to be detained for some matter other than that in respect of which 
the bond was executed 

Form.— As to form of warrant, to discharge a person imprisoned on failure to give security, zrtf Sch V, 
Form No, 43 
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501. If, through mistake, fraud orotherwise, insuffiaent sureties ha\c been accepted, 
_ , or if the\ afterwards become insuffiaent, the Court ma\ issue a warrant of 

suffiaent bail when arrest directing that the person released on bail be brought before it and 

ihM first taken is in ma* order him to find sufficient sureties, and, on his failing so to do, mav 

sufficient- ’ . . to • j 

commit him to jail 


Mete.— Power to cancel bond or lacreaie amount of balL— When a surety for good behaviour has once 
lieen accepted a Magistrate has no power subsequently to cancel the security bond though he may be of 
opinion that the surety is an unht person, 1 C. W. K 391} P* R* S 23 P. R. 1901 See Note 97 at p 205 
A Slagistrate i» justified in increasing the amount ot bail ti by further enquiry the case turns out more senou» 
than he hrst imagined, 4 P. W. R. 1912 » 40 P. L. R. 1912 » IS Cr. L. J. 474. 


Dischaige of sure- 
ties. 


502. (I) All or an} sureties for the attendance and appearance of a 
person released on bail may at any time apply to a Magistrate to discharge 
the bond, either wholly or so far as relates to the applicants 


(2) On such application being made, the Magistrate shall issue Ins warrant of arrest 
duecting that the person so released be brought before him 

(3) On the appearance of such person pursuant to the warrant, or on his \oluntar) 
surrender, the Magistrate shall direct the bond to be discharged either wholly or so far as relates 
to the applicants and shall call upon such persons to find other suffiaent sureties and, if he fails 
to do so, may commit him to custody 

Note.— HagUtrftte matt act on applUaUoa ot eopcljr —It is only on the appearance of the person 
released on bail, that the bond of the sureties is discha^ied (suttee Sy When a surety applies for a cancellation 
of his bond under this section there is no such thing as heartng the application on the merits. The 
presentation of the application itself, imposes upon the Magistrate the duty of issuing a warrant for the arrest of 
theaccused. Hence, if a suretyafteronce presenting an application for the cancellation of his bail bound, fails 
to appear in person or by pleader, such failure cannot deprive him of his nghi to treat the bond as cancelled 
When once the applicauoo is presented and received, there is no option left to the Magistrate but to act under 
this section, 9 Bern. L. R 1289 


Whenatteudance of 
witness ma) be dis 
pensed with. 

Issue of cunimis 
Sion and procedure 
thereunder 


CHAPTER XL 

Of Commissions for the Examination of Witnesses 

503. (1) Whenever, in the course of an inquiry, a trial or any other proceeding under 
this Code, It appears to a Presidency Magistrate, a District Magistrate, a 
Court of Session or the High Court that the examination of a witness ts 
necessary for the ends o/ justice and that the attendance of such witness 
cannot be procured without an amount of delay, expense or inconve- 
nience which, under the arcumstances of the case, would be unreasonable, 
such Magistrate or Court may dispense with such attendance and may issue 
a commission to any District Magistrate, or Magistrate of the first class, within the local limits of 
whose junsdiction such witness resides, to take the evident* of such witness 

(2) When the witness resides m the temtones of any Pnnee or Chief in India m which 
there is an officer representing the Bntish Indian Government, the commission may be issued to 
such officer 

(3) The Magistrate or officer to whom the commission is issued, or, u he is the Distnct 
Magistrate, he or such hlagistrate of the first class as he appoints in this behalf, shall proceed to the 
place where the witness is or shall summon the witness before him and shall take down his 
evidence in the same manner, and may for this purpose exercise the same powers, as m trials of 
warrant-cases under this Code. 
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(4) Where the commission is issued to such officer as is mentioned in sub-section (2) hej 
may delegate his powers and duties under the commission to any officer subordinate to him whose! 
powers are not less than those of a Magistrate of the first dass in British Indn i 

Notea —See Chapter XXV for the mode of taking evidence in inquiries and trials 
1. Power jiven by s. 503 cannot extend beyond India.— S 503 provides for the issue of a commission 
in aimmal cases in India where the witness is residing in India or in the temtones of any Pnnce or Chief 
in India There is no provision in this Code for the issue of a commission in cnmioal cases for the examination 
ofaivitness residing eleswhere, 10 Cr. L. J. S71 fA.),5 B. 338. 

(*) No power to tssue tommisston for exatntnahan of witnesses tn Nnp'/anei—Tht High Court has 
no authority m a criminal case pending before it to issue a commission or a letter of request to the English 
Courts for the examination of a witness residing in England, see also 20 P.R. 1878 Statute 22 Vict, Cap 20 
(if It has any reference to mmtnal cases at alt) merely enables the English, Scotch or Irish Courts to enforce 
attendance of a witness before the person named In, and appointed by, the order of Courts in India or else 
where in His Majesty s dominions The Courts in British India must only look to the Code of Criminal Pro- 
cedure for authority to make such an order, and no such authonty exi'.ts m this Code Rules 54—59, Ord 
XXXVll of the rules of the Supreme Court of Judicature in England, have been made to cany into effect the 
provisions of 22 Vict Cap 20, s. 6. and other ActSL But where the Act itself does not authonze the issue of 
a letter of request independently of the issue of a comniission, the rules made under the Act cannot authorize 
the issue ol such commission, 10 Cr.L J. S71(A.>. 

(«) No power to issue commission to a Colontal Court to take down evidence— In 3B. 338 it was held 
that the Bombay High Court had no power to issue a commission to Mauritius m a cnminal case See also the 
statement of the Advocate-General at |i.337 of 3 B. 334 The powers given by this Code (3.503) cannot of course 
extend be}ond India , nor has the faw been aftered by Evidence Commission Act, 1685,48 and 49 Vict, Chp 
74, S 8 which deals with taking evidence in criminal cases and enables Indian and Colonial Courts required by 
mandamus to take evidence iii a cnminal case ansing beyond their jurisdiction to take such evidence in a 
particular manner It does not, however, empower Indian or Colonial Courts to mandamus other Courts abroad 
to take evidence in aiminal cases In England under 13 Geo ///, c $8. ss. 40, 44, 45 and 1 Witt jy,c.22, 
ss 1 and 2 the Court of Kings Bench is authunzedto issue a mandamus to Indian and Colonial Courts m 
certain cnminal cases, but Indian and Colonial Couns have no pow'er to issue a mandamus, to anotherorto 
English Courts to take evidence in criminal cases and there is in my opinion no provision of law by which 
witnesses m cnminal cases arising at Chidambaram can be exercised in Ceyolon —Optmon of the Advocate 
General, Madras dated 21th embodied in G O No 464, Judicial, 12th March 1904 

(»«) No commission can issue to Ereuck-Jndia —As evidence taken before French Courts is 
inadmissible in criminal triab before English Courts and as the Frendi Government is advised that it is not open 
to them to empower a Bntish Consular Agent to administer an oath and enforce the attendance of witnesses 
within French territory, there appears to be no way in which commissions issued by English Courts in criminal 
cases for the examination of witnesses in French India can be executed, unless s 503 of the Cnminal Procedure 
Code IS amended. Sessions Judges and Magistrates are tJierefore requested to discontinue the issue of commis 
sions under this Court's Circular No 2781, dated 13th October, 1886, which is hereby recalled except insofar as 
it relates to commissions issued for execution in Bntish India by French Courts.—^, C Ctr, Ath October, 1887, 
Nos 25—49 Madras Rules, Nos 24 and 25, p 12. 

(iv) Can commission tssue to Nepali — Is Nepal in Bntish India ? See 7 C. V. N 635 and Note 14 
2 Section 503 applies to issue of commission only la esses pending before Conrts therein speoifled.— 
Where the District Magistrate purporting to act under this seebon ordered a Subordinate Magistrate before 
whom the case was pending to examine one of the witnesses m her own house , held, that the order was illegal, 
as this section related to the Issue of a commission and not to a case where the trying Magistrate had to 
examine a witness himself, and that even if the order be treated as an order for issue of a commission, 
the District Magistrate could not pass such an order without a reference under s S06, being made to him 
2 8. L. R. 8 =» 10 Cr. D. J. 211 

3. Application for ceramUiIon mnit be made after commitment to the Court to which case Is 
committed— A committing Magistrate though be is competent to examine a witness on cjmmission in the 
course of the inquiry, has no jurisdiction after making the order of committal, to issue a commission, so that 
the evidence recorded might be available, if need be, at the trial before the Court of Session or high Court 
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The party who desires to ha\c witnesses examined on oommmlon. must apply for It after the commitment 
either to the High Court or to the partlcuhr Judge exerasing orlgmal criminal junsdiction or to the Court of 
Session as the case may be, 19 C. 113 in 19 B 749 alp.7S6. The \iew of Wiusov, J , in the Calcmta 
case, that the application should be rciMie belore the commesvcment cA the ts\a\, awi aw appAicathwi made 
during the trial and after the jury had been sworn avas too late, because a trial and a commission could not go 
on at the same time, seems to be opposed to the plain language of sub^ec. which empowers a party to 
apply for a commission at any time, in the course of a trial 

«. Commisiton to examine la erlmtnal ea»es» pnrely dUeretlonary.— In 8 C. S9B, Wilson, ] , refused 
the application of a witness (who was 63 years old and unable to attend on account of sickness), saying that, 
in a criminal case, the issue of a commission would be a most unsatisfactory course of proceeding, and one 
dangerous to the interest of the priaofior Tlie issue of a commission is entirely in the discretion of theCouru 

6. Expense or loceaTenience of loeartag attendanee of wltneiiei not eatBcIent geoand for Issue of 

eemmlsslom—Inconxemence to a witness is no ground for issuing commission espeaally when the question of 
identification of stolen property was n most matenal one, and the csidence of the owner and his wife and 
servant was of the utmost importance, the whole case resting on such evidence , and as regards the ground of 
expense, the sum of Rs 500, it must be said, was not large or unreasonable, considering that the entire case 
rested on ihe evidence of those witnesses, and that the accused had not had an opportunity to cross-examine these 
witnesses as his position did not permit himtomaWc arrangements for that purpose that the Sessions 

Judge was not justified in issuing a commission under this section. Also if evidence taken on a commission 
'in an inquiry be admitted at the trial, the circumstances stated in s. 33 of the Evidence Act to excuse the 

attendance of the witness must be established and inconvenience to witnesses is not a ground allowed by s 33 
of the Evidence Act, 6 A. 22(. 

e. Commbilon to extmloe expert witness not desirable.— Where m expert witness in handwriting 
appears to be the pnncipal witness «« the case, no application to examine him on commission should be 
granted, 9 U. L. T. 334 — (1911) 3 M. W. H. 97 — 12 Cr. L J. 64 

7. Witness residing wltbid the JarUdIctton of the Conrt may be examined en eoramUslea. 
—There » nothing in the I inguage of this section to support the conteniion that the Court has no autho- 
rity to examine a witness by commission when be is within the jurisdiction Where a Government servant, 
who had executed hts recognizance to appear and give evidence lor the prosecution at a criminal trial 
at Bombay, was subsequently ordered to a distant station on public service, and could not, with due regard to 
public interests, return to Bombay m time lor the uial Held on the application to Government, that his 
evidence might be taken by commission before hiS depinure from Bombay 6 B 239 In 24 C. 591 it was 
doubted whether a Presidency Magistrate or High Court lias power to issue a commission lor examination of a 
witness within the Presidency town. See Note 12. 

8. Right of pxrdanaihln to be examined on commission.— A pardinashxn woman summoned as a) 
witness in a criminal case has a right to be exempted from personal attendance at Court and to be examined! 
on commission, 4 C.20 — 3 C. L. R 93, 19 C 779, Weir 11,699 j 42 C 19 In HP. W. R 1913 — 14 Cr. L. J sJ 
the High Court directed tlie Magistrate to examine a fcrdanaihin witness on commission and remarked that W 
Magistrate ought not to assume that a woman who is the daughter of a prostitute is not pard^naihtn when it ji 
alleged that she is living a married life and she is obviously entitled as such to be treated with respect despitb 
her lowly origin 

Contra —See 6 A. 93 where it was held, that it cannot be admitted as a general principle Uiat parda~ 
naskin ladies, whose evidence is required in criminal trials are to be allowed to compel the Courts to 
examine them at some other place than the Courthouse itself Although there Is no j^rovision in the 0>de 
which protects /unfjnarAin ladies from appearing m a Court of Justice, nevertheless it is very undesirable to 
compel the attendance of such persons. Where a Magistrate considered it necessary to take the evidence of a 
lady, whoobjected to appear mCoort, the High Court direaed him to make arrangements so as 
to take her evidence either in an empty Court room in the presence of himself, the accused and the pleader for 
the prosecution, or, if no empty Court room were available, in his own private room or some other room in the 
Court building, 12 A. 69 See also 1 S L. R. 9 — 9 Cr. L. J. 249 , Note 1 under s. 506 , Note 3 above and Notes 9 
and 10 at p $92. 

9. Complainant can be examined on cotnmlulon.— The term wUnese will certainly include the 
complainant. li a complainant calls himself to testify to matters w ithin his knowledge, he will, as regards such 
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testimony, be a « itness for the prosecution and the tssue of a commission for his examination is perfectly legal, 
10 P. R. 1398 , 11 P. W. R. 1913 » 43 P. L K. 1914 » 14 Cr, L. 3, and more so, when the complainant is a pard> 
nashn lady, Weir II, 659. The terms of s. 603 are very wide They refer not only to an inquiry or tnal, but 
to any other proceeding and a complainant is a witness and may be examined on commisstoo, 43 C. 19. 

Coiitrci . — Where apardnnashin lid> sets thecnmin'illaw in motion, k*, is n complainant, her position 
IS not the same as that of an ordinary lad> witness It is tlie right and privilege of the accused to have her 
evidence taken in his presence in Court Were it otlierwise, it is impossible to concei^e the dangers and 
misdnef that would arise, 6 A. 92. 

10. Mode of examining pardanaahin ladles of rank In Presidency-towns.— There being no District 

Magistrate or Magistrate of the first cLass m a Presidency toun, to whom the commission could be sent, ft !s 
doubtful w hether a Presidency Magistrate or the High Court has tinder this section power to issue a commission 
for examination ofa witness within the Presidency town But there is nothing to pretenta Presidency Magis- 
trate from examining a witness residing withm his jurisdiction at some place other than the Court house, 21 C. 
831. Goiha women who are cited b> parties as witnesses need not be compelled to attend Court for the purpose 
If the witness secures a house or room near the Court Itouse, her evidence may be recorded there, regard being 
had to her gnjArt being preserved, 12 Ce. L 4 8. L.R. 257 = 12Cr I,. J.398. 16 C. 233 and Notes 

2 to 5 to s. 393 

11. Admission of lecoDdary evidenco when witness examined on commlsifon.— Where a commission 
to take evidence issues to any place beyond the jurisdiction of the Court issuing the commission, It Is notneces-, 
sary in orderto idmit secondary evidence of the contents of a document, that the party tendenng it should 
have given notice to produce the onginil nor is It necessary to prove a refusal to produce the original, 9 0.939. 

12 Onas of proving that evidence taken on commission Is admissible li on party who relies on 
evidence.— In a case where a commission was issued under this section for the taking of the evidence of witresses 
inNepal and the accused was convicted on such evidence held that the 0 n»s of proving that Nepal is w 
Bnllsh India, as defined by s 3 (27) of the General Oataes Jet X of 1897, lies on the party who alleges that the 
evidence taken there, is proper evidence and on their failing to do so, the conviction must be set aside 
7 0. W. N, 635. Quare —Whexher Nepal is iit British India? 

13, Evidence taken on eommltslon Issaed by Uagistrate, admissible Is labseqaent stage of sane 
ease —Under the previous Codes it was held that the evidence of a witness taken upon commission is not 
admissible in a criminal trial held before the l-hgh Court, unless it can be shown that such evidence was so taken 
by an order made by that Court under & 76 of Act X of 1875 (same as the present section), or unless it u 
admissible under s. 33 of Ihe £ idenee Act 6 C. 332j 19 C. 113; 6 A. 224t 19 B 749. But see now cL (2) of 
s. 507 and Notes 1 and 2 thereunder 

14 Fresh objections may bo taken to admbstbility of doenmenta after return of commtailon.— If 
when evidence is taken before a commission, a document is tendered and objected to on any ground, the 
opposite party is not precluded from objeaing lo the document at the trial on any other ground, it not being 
necessary to state all the objections to the admissibility of a document, when it is first tendered, 9 C. 939. 

15 Commission evidence admbilble in trial for offence committed on high seas.— Evidence taken 
under a commission is admissible m a trial for an offence committed on the high seas, the procedure applicable 
being that of the Court by which the tnal was held, ./ejr/on, 16 C. 233. 

16. Delegation of commission is permitted by tub sec. (4)— Under s 503 of Act X of 1882, when 
commission was issued to an officer representing the British Indian Government for examining a witness resid 
ing m a Native State, he was bound to execute such commission personally and could not delegate his function 
to a subordinate, 1896 A. W. N. 106. This difficulty has now been removed by the addition of subsec. (4). 

17. Magistrate exeeoting commission, vrhetber Court for purpose of granting lancUon.— During 

the jiendeiicy of a Sessions case, a witness was examined on commission under this section Subse- 
quently, the Deputy Magistrate who examined the witness on commission being applied to, granted sanc- 
tion to prosecute the witness under s 193, L P C Held that the proper authority to grant sanction in the 
matter was the Sessions Couit, and not ihe Deputy Magistrate who acted only as a Commissioner, although the 
Commissioner nppointed under this section, may be a Court within Uie meaning of this section for the purpose 
of issuing process against the witness and for recording his evidence, still he was not a Court within the 
meaning of s. 193 The word Court in s 195 means, the Court whose duty it is to consider the evidence 

and to decide whether it is true or false, 11 C. W. H. 909 8 Cr. L.J. 160. Ai-e Note 69 at p. 609 
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18 Elimination of Hint Uaiter, etc • la eate« of falio coining —When the evidence of 'tn officer, 
conne<3ed with the Mintof the Currency Department is required as to the Renumeness or as to the spuriousness 
of a coin or currency note the Courts and Magistrates are reoJmmended to send the com of note to the Miflt 
Master or to the Commissioner of Paper Currency as the case miy be under cover of their Court seM or by a 
messenger whose etidence can after\\ards he taken and at the same time to is^ue a commission for the 
CTammation of such officer or a witness under the provisions of this sectio t This rule prevents the great 
Incon%enicnce of officers being called aw ay from their duties on mere ordinary occislons In speaal cases a 
careful discretion IS to be exercised regard being hid to theconditions above stated.— Ctr / a> 

19 Cemmittlen sent to Hyderabad {D(eeaii.V— U itli a view to secure uniformity of practice m 
respect of commissions issued by Criminal Courts for the eximinition of witnesses at H>derabad the following 
particulars have been communicited for information andgi idance by the Secrctiry to the Resident ind should 
be observed bj all Courts in these Provinces —As a rule all such commissions should be addressed to The 
First Assistant Resident " and all remittances sent with such commission should be made pa}'able to • The 
First Assistant Resident without giving the named the gentleman holding the appointment No commission 
should ordinarily be addressed to the Resident, nor should any remittance be made pa>able to him. No eom- 
missionshould besent direct to Kis Highness the Nizams Mil ister without the intervention of the Residency 
office. Distant dates should be fixed for the return of commissions and names of the witnesses to be examined 
should be given in full with their correct address. The street or lane where they reside should as far as pos- 
sible be ascertained and stated Commissions for examination of witnesses residing at Secunderabad (Husen 
Sagar). or at Uotarum (Alwal) should he invariably addressed to the Cantonment Magistrate Secunderabad and 
the Superintendent of Police Bolarum respectively and remittances in such cases should be made payable to 
the officer to whom the commission is addressed Remitiances intended for the First Assistant Resident 
should be made payable at ffjderabad and not at Secunderabad.— C /* Cr Or Pt. 11 No 53 

20 TFamUttan of eommbilon when to bo made —Commission sent for execution to any place where 

the language is diETerent from that of the Court issuing them should be accompanied by translations m the 
language of such place or in English. Para 98 // C O" Cir p 77 

ii Uadras roles as to elimination of witnesses on commission fssaed by French ConrU.— The 
following rules approved and sanctioned in G O No 23^ Judictil dated 4th September I8d6 have been mije 
by the Madras High Court —Commissions maimt at cases issued by French Courts for the examination bf 
witnesses residing w ithin the junsdiaion of any tnminal Court m this Presidency, shall be executed by suC^ 
Court free of cost any expenditure incurred on account of batta and travelling expenses of vvttnes.ses being 
debited to the contingent fund of such Court —(.N C Or ) 13/A October 18(i6 tJo 2781 

22. American cases — A commission is a process issued under the seal of the Court and the signatu/e 
of the clerk directed to one or more persons designated as Commissioners authorising them to examine tbs 
witness upon oath on intcTTogatones annexed thereto and to take and return the deposilion ofthewitne^ 
according to the directions given with the commission — S 638 of N Y Cr P C A commission will not be granted 
for the examination of the plaintiff in his own behalf wh 1st he IS a fugitive from justice residing in a foreign 
temtory McMonagU v Konkej 14 Han 326 The power to issue a commission is an innovat on of the 
common law and must be stnaly pursued Dwinelfy \ Howtland lApp Pr 87 It depends solely upon the 
statute 44 Hew Pr 433 Appl cation must be made upon affidavit showmgfi) the natureof thecrimecharged 

(2) the state of proceedings m the action and that issue of fact has been joined therein (3) the name of the 
witness and that his testimony IS matenal to the defence ol the action and (4) that the witness resides out of 
the State S.6319 N Y Cr P C. It is not necessary to state what proof is expected . — Eaton v l\orth 7 Barb 
631 Affidavit may be made by agent or attorney (lAid) or by a third party —Z^emur v Van Zant 2 John*. 
C»i 69 


S04. (0 witness is within Ihe local limits of the junsdiction of any Pres dency 
Magistrate the Magistrate or Court issuing the commission may direct the 
of wtn^^Wng w iffim * such Presidency Magistrate who thereupon may compel the 

Presidency-town. attendance of and examine such witness as if he were a witness in a case 

pending before himself 

* Tb« word* — «»r* (sUt lat«d for th* word* tboMUpraUtac Uaf b/ Act ZTlIIof I*1S 
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* (1 A) When a commission is issued under this section to a Chief Presidency Magistrate, 
he may delegate his powers and duties under the commission to any Presidency Magistrate 
subordinate to him 

(2) Nothing m this section shall be deemed to effect the power of the High Court to 
issue commissions under the Slaie Trade Act, 1876, s 3 

1 Scope of the reference to the Slave Trade Act —The statute referred to in the last paragraph for 
the punishment of offences relating to the slave trade by British subjects or other persons protected by the British 
Government, and s 3 enable the High Court to obt-ifii evidence by commission m Such cases.— Prinsep The 
Act referred to is 39 and 40 Vict Chap 46 

505. (1) The parties to any proceeding under this Code, m which a commissionis 
issued maj respectively forward any interrogatones in writing, which 
W^fnes^es'^^ examine Magistrate or Court directing the commission may think rcletant to 

the issue and the hfagistrate or officer to whom the commission is directed 
■f'‘oT to whom the duty executing such commission has been delegated’ shall examine the 
w itness upon such interrogatories 

(2) Any such parij maj appear before such Magistrate or officer by pleader, or, if not 
in custody, m person and may examine cross-examine and re-examine (as the case may h®) 
the satd witness 

Notu.— j AmerJeaa caiei — Witness must answer each question speclUcaili Bank i Toi^ 

3 Doer 626 Witness is not allowed to read his answer from a paper prepared beforehand— C/'rawrr'V 

4 Abb Pp. 418 , Commtreial pouk v V ton Bank 11 H Y, 203 An objection to a question as leading must be 

made on settlement of the interrogatories or it is waived— \ and C. 787. A 

who has taken the testimony of a witness residing abroad under i commission may read the deposition thoush 
the witness be in Court he is not bound to call the witness but he may be called and examined by the 
other side V Baldwin 14 Wend 62 

506. Whenever, in the course of an inquiry ora trial or an> other proceeding under 
this Code before any Magistrate other than a Presidency Magistrate or 
Power of provincial District Magistnte it appears that a commission ought to be issued for 
Subordinate Magis examination of a witness whose evidence is necessary for the ends of 

t r a t e to apply for ... , , , . ' ... 

issue of commission justice, .and that the attendance of such vviiness cannot be procured without 
an amount of delay expense or inconvenience which under the arcumstances 
ol the case would be unreasonable, such Magvstrate shall apply to the Di'-tnct Magistrate staUng 
the reasons for the application , and the District Magistrate may either issue a commission in the 
manner hereinbefore prov ided or reject the application 

Notes— 1 District Magistrate may issue commission for examination of pordah witnesses —The 
Distnct Magistrate has power to Issue commission (or the examination of female witnesses in suitable cases 

a 

L I 

of dispensing witli the ittendance of such women l8LS8»9CrLJ 249 This case did not decide 
tint an application f r commission should be granted unless there were special reasons to the contrary It 
merely decided that n District Magistrate was competent to issue commission for examinaUon of witnesses m 
suitable cases 4 8. L. R 2S7 » 12 Cr L J 398 

3 District Magistrate canoot Issue commlsilon withoat reference —See Mote 2 to s 509 

• Thta .ub^wrt on w*. Inwtwl by ibid 
1 Th. word* — *■ wnv ln..rlnl by 
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507. (1) After any commission issued under section 503 or section 506 has been duly 
executed, it shill be rttumed, together with the deposuion of the witness 
commis- examined thereunder, to the Court out of which it issued , and the commis- 
sion, the return thereto and the deposition shall be open at all reasonable 
times to inspection of the parties, and may, subject to all just exceptions, be read in evidence in the 
case by either party, and shall form part of the record 

(2) Any deposition so taken if it satisfies the conditions prescribed by section 33 of the 
Indian Evidence Act, 1872, may also be rcceiaed in caidcncc at any subsequent stage of the case 
before another Court 

Hotc*.— 1. Object ef lub-eectloo (1) -*Sub«ec <2) is based on the case reported in 19 B. 749. Its 
insertion is thus accounted for — "Vanous High Courts have held that the depositions taken under this 
Chapter are only esidence in the Court from which the commission issued, and that if the evidence is required 
in another Court, a fresh commission must be issued. We have therefore, [irovided that depositions may, 
subject to certain qualifications, be received at subsequent stages of the case.’ —Sel Com Rep See the next 
Note 

S. Bractlee.— AdmIsttbilUy of avldeoce taken on commliiloa by cemiBlttfag Ha^Utrate.— Evidence 
taken under a commission issuing from the Chief Presidency Magistrate s Court, during the course of inquiry 
before him, cannot be used in evidence at the tna! before the High Court under this section, 19 C. 113 approved 
in 19 B. 749} 6 C. S32. This difRcuh> is now removed b> sub-sec (2\ Depositions of a witness taken on 
commission issued by the committing Magistrate and forming part of the record of his inquiry is admissible m 
evidence at the trial in the Sessions Court under s. 33 of ff$e Indian Evidence Ac/, li the requirements of the 
proviso to the section have been satisfied Much difficulty will be experienced, li the actual presence of the 
accused, so as to afford him an opportunity of aoss ex'imining. were insisted on but the requirements of s. S3, 
Indian Evidence Act, are satisfied i{ the accused could have submitted aoss-inierrogatones, 19 B. 749. See 
19 C. 33S, where evidence taken on commission was held to have been rightly admitted on the trial of a seaman 
for an ofieoce committed on the high seas • 

8. BcposftloQ recorded In Colony not admissible at OTldence.— Government accorded sanction under 
& 1S8, for prosecuting a person m respect of offences punishable under ss. 405, 408 409 and 477 A, I P C, which 
were commuted by him in Singapore The complainant moved under s 506, for the issued commission for 
the examination of four important witnesses in Singapore The Advocate-General gave as his opinion that 
Government has no power under s 189, to direct that depositions recorded in Singapore be admitted a.s 
evidence In British India, and that the Government ol Singapore cannot be asked to direct the Magistrate 
having jurisdiction at Singapore to summon the witnesses and rewrd the depositions as the Said section has 
no applicauon to a case in which the Court ol inquiry or tnal is incompetent to issue a commissioa Madras 
G O No 1803, judiaal, dated 27tli December, 1909 See Note 1 to $. 503 

508. In every case m which a commission is issued under section 503 or section 506, the 
Adjournment of in inquiry, trial or other proceeding may be adjourned for a specified time 
quiry or inaL reasonably sufficient /or the execution and return ol the commission 

Note. — The discretion given by this section must be exercised m a reasonable manner, so as not to 
subject the accused person to unnecessary detention. Sv the remarks of Wilson, J , in 19 a 118. 


CHAPTER XLl. 

Special Rules of Evidence. 

509, (I) The deposition of a Civil Surgeon or other medical witness, taken and attested 
. b) a Magistrate m the presence of the accused, or taken on commission 
mSfcIlViine^" ° undet'Chapter XL, maj be given in evidence m'any inquiry, trial or other 

proceeding under this Code, although the deponent b not called as a witness. 
Power to summon (2) The Court mayi U itthinks fit, summonanc} examjqe suefideponent 

medical witness. as to the subject matter of his deposition, 
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Notes.—!. Erldence ef aedkal vltseu ht»» to be recorded— 

—The seaion requires that the depctation ol a medical witne^ should not only be taVea 
also attested tn the presence of the accused bj ihe Magistrate in order to render u admis^ble la ( 
proceedings. An attestation in the following form should, therefore, alwajs he appended tosudi deposi 
rta 

" Taken before me and signed by me id the presence of the accused. 

(Signature of Magistrate) ’ 

Date ._ ... „ 


—IjOfn.ffCO Ci».,p.l8 

JyCft^al and v?«aw— In order to «ecure compliance with prOMsions of this section Magistrate 
hereby directed to sign at the foot of the deposition!, of medical wttnesses a certificate as follows »~- 
foregoing deposition was taken in the presence of the accused who had an opportunity of cross-exammitj 
witness. The deposition waseitplained to the accused and was attested b> me in his presence— Jfagut 
Ce/rJiiii C«r<.V,27ih May, 1S91, Part I ji.547 June, 1891 Part 111, p. S2S. 

When the attestation is •wanting the Sessions Judge should summon such witness to gne his evfdt 
B. &. X{ra,7th Jone, 1862, p. 12L The arcumitaoce that the exidence of the Cinl Surgeon gix-en tn£r 
was not interpreted to the accused was held to be of small importance, where it was understood by 
prisoners counsel, and all necessary qoesuons were pm to tie witness, 24 W. S. 50. The inscmonoi 
italiased words enables the deposition of a medical witncsjv taken on commission, to be put in exid( 
•which could not ha\e been done under the prexious Code, 13 C. 123. 

S. DepoiUIan emit be Interpreted to weensed te enable bim tn crott-exainfne vftseas.— Befcrt 
medical o*!5cer leaves the Court, his deposition is to be fully interpreted to the accused, who is to be allow e 
crosMxatnine. In order to ensure that the medical officer s deposinon may in all cases be admtsable o 
this section, the Magistrate must sign at the foot of it a certificate in the following form —“The fereg 
deposition was taken m the presence of the accused, who had an opportunity ef cross-examining the itic 
The deposition was explained to the accused, and was attested by me in his presence." This is, of co 
speaally necessary when the deposition is taken in an inquiry preparatewy to commitment to the Sessjoi 
CP Cy Cir^ Pan 11 No. SS .V P If C O’ Or, para. SS, p 17 


S. Uailstrats's record must show that dcpeilUos wai takia wed atleited la accaied'i preset 
Before the deposition of a medical Witness, taken by a committing Magistrate can be given in etidence ai 
tnal before the Court of Session, it must either appear from the Magistrate’s record or be pirov ed by theev'id 
of witnes.ses to have been taken and attested in the accused s presence, not merely presumed under s. 
ilL (f)of lAr beso taken and attested, 9 A. 720. This section does not enact that a depos; 

cd a Civ il Suigeon shall be taken and attested by the Magistrate in the presence Of the accused AATiat \i , 
provide IS ffiat a deposition <rf a Surgeon, if so taken and attested, may be put in evidence. A Ma^si 
take and attest a depcwititn m the presence of the accused, amf sfioaftf aiaJ, 4y fthf tear # 
apt words on the face ol the dejxisiiion make n apparent that he has done «yD. Seaion 80 of tie Jm 
Endaict ^ct does not afiea the matter, 10 A. 17* at p. 178. The examinauon of a medical witness takcm 
duly attested may be given in evidence lO am mininal trial , but in order that such evidence may beadmis* 
against any individual accused person, tiie exaimnanon most have brtn taken in the presenw of the 
person,8C.7S9=sl2C.L.E.2i3} t8C.lS3, «C.W,M.«9. Where noob.ection v»as taken when the mide 
was put in, that the evidence had not betaken in the presence of the accused, it was held that s 
irregulanty, ev en if it existed, did not ntiatc the proceedings, as it was not show^n that ii had prejudice 
prisoner. 8 C. 739 = 12 t L. R. 258. 


i. Any Xaglitrate may tale the depwlUoa-— ^ 'paitn and atiaied hejerc a ^lo^Mfraic' »e. 
Magistrate not necessanly the committing Magisnate while hoMing the prehmiiury inquiry iSSS A. W. IS 
5. CItH Sergcen'i extra-judicial opinion It no eTideneu.— The onlv opinion of a Civil Surgeon «!■ 
can be considered in judioally dealing with the case, u an opinion expressed by hm when examined a 
witness on oath. \ copy ol a letter irom the Ovil Smgeon containing expressions of his opinion i» madr 
sible in evidence as ms extra judicial. 8 C.2il=ct0 C. U R. 11; 12 W R. 2S, but the medical oficerwhohejd 
toilmorttm exatmnauon, may use the letno r t W> refre;^ his tnemory vrben giving evidence, 9 C. 151 
11C.L.R.&6S 
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6. Substance of report from medical inbordlaate b no eTldenee.— The substance of ^ report from 
a subordinate medical officer, with an CTpression of concurrence by the Civil Surgeon, cannot be read m 
evidence under this section, 11 W. R. 2. A Sessions judge is not authorized to allow a surgeon to describe 
the poilmorUm appearances merel) from the knowledge acquired by him from a perusal of the notes made 
by another surgeon, Ratanlal S<9. 

7. PoBt>mortem repsrt not evidence— bow It may be nied.— The only use of the medical officer's 
report will be to assist the Police in getting up the case, to refresh the memory of the medical officer at the 
time of giving his deposition and to aid the judicial officer in framing hts quenes. It cannot be admitted as 
evidence [except under s. 32, cL (2) and s. 33 of /j|e Ectdeuce Acl\ nor is ic sufficient to read it over to the 
medical officer and swear him to the truth of It, his deposition must be recorded denovo and at length in the 
presence of the accused The Magistrate should therefore look into the case and make himself acquainted 
with us particular features, before the medical officer enters the Court, in order that proper questions may be 
asked. — C P Cr, Cir, Part II, No 55 , 6 C. W. N. flS. EpoU mortem report is not evidence The person who 
made the report can use U to refresh hia memory when giving evidence but the report itself is not admissible 
in evidence Therefore when another medical expert is being asked his opinion on facts hypothetically 
stated the facts cannot be taken from the report but must be taken from admissible evidence on the record, 
9 C. 45S = 11 C. L. R. 569 ; 27 C. 295 , 11 W. R. 25. A postmortem report is not admissible as evidence except 
to contradict the officer who made it. It may, however, be used by that officer when under examination for 
the purpose of refreshing his memory, 27 C. 295. 

8. The real bsq of and abosejof medical evidence.— 'It is not the proper way to try a case to rely on mere 
iheones of medical men or skilled witnesses of any sort against facts positively proved, 11 W. R. 2S. A Judge 
13 not entitled to discard the whole of the direct evidence of credible and uniropeached witnesses who depose 
that with their own eyes they saw certain things done, upon tbe strength of the opinion oi a medical witness, to 
the effect that those things could not have been done, 1899 A W. N. 74 ( nor should a Judge elect himself into 
a medical expert without taking proper medical evidence 1893 A. W. N 199. As a matter or precaution, 
medical evidence as to t''« cause ol death should never be dispensed with in a case of murder, although prisoner 
admits having killed the deceased and pleads extenuating arcumstances — N. A. Agra, 2Dd JasDary, 1982, p 1. 

Medical witnesses tn murder cases— In all cases of murder, the commuting Magistrate should bind 
over the medical wiuiess to attend at the Sessions Court at the trial unless grave incoiivemence will be 
caused thereby —See Rule 204 of the Madras Rules of Practice 11 he is not bound over the special circum 
stances necessitating a departure from the above rule should be noted in die preliminary register 

9. Frosedure In case depending eoticely on medical evidence. — In a case depending almost entirely 

upon the medical evidence, the evidence of the Civil Surgon should not be tendered or accepted as sufficient 
evidence. All the evidence before the Magistrate as to the symptoms should be re taken and the Civil Surgeon 
should be examined as an expet in regard to the case of those symptoms Weir 11, 660. . 

10. When medical officer need not be examined by committing Uaglstrate —Except in the case 
provided for in s. 512 the examination of a medical witness taken in the absence of tiie accused is inadmissible 
in evidence m a criminal trial When, however, there is sufficient firtma facie evidence to warrant a commit 
ment to the Sessions Court and the ev idence of the medical officer is likely to be of a formal character and great 
inconvenience would result from his being summoned to a Magistrates Court at a distance from the Sadar 
station, the examination need not be taken before the Magistrate, but the attendance of the medical officer 
before the Sessions Court should be ensured by the committing Magistrate Under all other circumstances the 
Magistrate should invariably record the evidence ot the medical officer before him:>elf, Ratanlal SL 

11. Uedical certificate la no evidence — The certihcate of a medical officer as to the cause of death 
of a deceased person is no evidence The facts contained therein must bfc proved by examining such officer 
as a witness. It is not suffiaent to ask him merefy to attest the accuracy of the statements made in the 
certificate, M H C Pro , 18th July, 1881 This secuon does not in any way preclude the Sessions Judge 

~ from calling the Civil Surgeon and examining him as a witness and this should be done in every case in which 
the deposition taken by the Magistrate is essentially defiaent or requires further explarution or eluadauon, 
9 a 455 = 11 C. L R.569. 

19. Uedical offieer'i prevlom depotlUcn sot to be pat In, nnlesi he resiles from that deposition. — 
The evidence of a medical officer, before the camoutting Magistrate, whether attested or not by the hlagistrate, 
ought not to be admitted under s. 288 , unless be resiles from his original deposition, 4 C. V. K. K. But je' 
8 & 799 => 12 0. L. B. 233. 
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510. Any document purporting to be a report under the hand o! any Chemical 
Escammer or Assistant Chemical Examiner to Go\ernment. upon any matter 
Erammer°^ Chemical qj. (j,ing duly submitted to him for examination or analysis and report in 
the course of any proceeding under this Code, may be used as evidence in 
any inquiry, trial or other proceeding under this Code 


Notes.— 1. Letter or certificate of a medical officer no evidence.— A letter of a medical officeremr®*^ 
ing an opinion is not evidence under ibis section, WW.TI.M; 9 C.453 = ilC.L.R.569,but only the report Sit 
Note n to & 609 


2. Orl^laal report sboald be pat la evidence —The original report of the Chemical Examiner bearing 
his signature, and not a copy ol the repori, should be put m e\ idence, IS 71, R. 49 » 6 B. L. R. Appx. CXXII. 

3. Report to be signed by officer having personal Vnnwledge.— In order that the report of the 
Chemical Examiner relating to the discovery of potson in matter submiitted to hitn for examination, may be 
admitted in evidence under this section, it must be signed the officer who detected the poison, and who 
from personal knowledge, can certify to the correctness of the result embodied in it, ff clr II, 661. 

4 Any Chemical Examiner or AithUut Chemical Examiner. — The uord'a>^' would cover an 
“ Additional Chemical Examiner ” and the word was speaallj introduced to meet 10 C. 1028. 

5. When Bnbstaneea shonld be sent to Chemical Examiner 7— Substances ought not to be sent to the 
Chemical Examiner for analysis vvhen there is neither a reasonable suspicion that poihon has been used, nor 
anjthing m the postmoriim examination of the bodies leading to such supposition. Magistrates should bmit 
their references to that officer to cases of mgent necessity, and m which the local medical officer cannot afford 
the mformatioit required Civil Surgeons and Distnct Superintendents of police are to remember that the duty 
ol making a reference to the Chemical Examiner and of requiring that officer to make a report which shall be 
admissible under s SIO of the Criminal Procedure Code, lies solely within the province of the Jlagistrate 
conducting the inquiry for which information on the character of the suspected substance is required, such 
references should not, under any circumstances, be made by them direct!) H the Civil Surgeon can give a 
decided opinion regarding stains supposed to be those of blood, it is unnecessary to refer to the Chemical 
Examiner But. if the Civil Surgeon is unable to settle the question and, if evidence on it is desirable, it should 
be referred to the Chemical Examiner Besides a copy of the fiest mcr/em examination, the Chemical 
Examiner should be furnished with replies to the following queries which replies the officer making the 
investigation has been directed to enter m his special diary — 

(flj What interval was there between the last time that the person, who is supposed to have been 
poisoned, ate or drank anything and the fir»t appearance of symptoms of poisoning? (4) What interval was 
there between the last time ol eating or dnntang and the death ol the person ^if death occurred)? [e) Did the 
person move from the place where the first s>mptoms were noticed? H so, how fardid he go? (rfjWhatwere 
the first symptoms ? (r) Did vomiting or purging occur? {/) Did the person become drowsy or fall asleep? 

(jfl Were any cramps or twitching of the limbs observed or tingling of the skin or the throat complained of’ 
(A1 Mention any other sjmptoms noticed The Magistrate making the reference should give the Chemical 
Examiner all the information that may guide him to the correct analj sis of Ihe substance forwarded It seems 
to be apprehended by some officers that sudi particulars might inHuence the judgment of the Chemical 
Examiner, whereas analysis rests on facts and ascertained phenomena, not on opinion , and in order to 
guide the Examiner, he should be furnished with the fullest possible details regarding s)mptoois and 
posl morUrn appearances — and Ord , A? ff' s. 10, p 364 

6 Link to connect evidence— When committing cases, Magistrates must take care to send up 
evidence to prove that a body sent to hospital loi poit »norte*M exammaWon is really the body of tlte person 
referred to in the case under tni! or that an article antlyscd by the Chemical Examiner was actually the article 
sent to him for analysis in the case under tnaL Sessions Judges must invisl on being iumislied with such 
evidence and must not record either the Criminal Analysers report or the evidence of the medical officer 
until the connecting links requisite to render them admissible have been established, 1 Bar. B R. 634 S^f 
also 1910 M. W. H. 77 at p. 69. 

7. Daty of Judge to warn jury when dealing with Chemhal Examlncr'a reporb-The jurj must 
warned that before using the Chemical Examiners report they must be satisfied on the evidence that the 
substances examined were in fact what they were said to be 18C. W-N 480 = 13Cr.L. J. 1*T, 5 ?^ also 4® C. 1026 
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PrcMom coriMctlon 511. In any mquir) tml or other proceedinjr under this Code, a 
or acquittal how preuous comiction or acquittil may be pro\cd m addition to any other 
mode pro\ided b) anj law for the time being m force — 

(a) b> an extract O-rlificd under \he hand of the officer having the custodj of the 
records of the Court in which such conviction or acquittal was had to be a copj of the sentence or 
order or, 

(d) m case of a com iction either by a certificate signed by the officer m charge of the 
jail in which the punishment or anj part thereof was inflicted or by production of the warrant of 
commitment under which the punishment was suflered 

together with m each of such cases evadence as to the identitj of the accused person 
with the person so convicted or acquitted 


Kotes —1 Proof of identity of eld offender by fln2»r Impresiloab— The manner in which a previous 
conviction may be proved is not limited to the method laid down in this section. Any relevant evidence upon 
which a Court can properly baseafmding thitthe accused before it was on some previous occasion convicted 
for an oflence will do as well is the methods iiid Cited in this section The papillary ridges on the bulbs of 
fingers and thumbs by means o! which finger impressions are made while proved to be almost beyond 
change from birth to death are never wholly repeated in the case of the fingers of any other person and they 
therefore furnish a surer test of identity than a i) other comparable bodily feature. Where two prints, made on 
diSerent occasions resemble o le another in the imi« Ita and contain i o points of disagreement an irresistible 
conclusion arises that they were made by the same finger The evidence of identification is thus both 
positive and negative and confirmation from other source is superfluous. Under s 4a of the l.vidence Act 
as amended by Act \ of 18d9 expert evidence may be given on finger impressions whiles 73 has been 
applied to them w uh necessary modifications so as »o pietmil of comparison being made for arriving at a 
finding on the basis ot their decipherment But a document called a t presstw slip without 

authoritative signature or certificate of any t^ind showing it to be an auihorued record of Police acts cannot 
be regarded as a public document within the meaning of s 74 of Mr Evidence Act Even if it is assumed 
that It IS such a public document it is nevertheless necessary unders. 6i of Mr /4r/to prove it The 

mere production of it does not prov e u and for evidentiary purposes such a document is no better than blank 
paper with the accused 8 finger impressions on it 3N L ftla^SCr L.J 220 iVe abo 6C.P L.B.(Cf) 3, 
1C.1R N 33 and 32 0.759 The nvoment there is some evidence of the indentity of the accused on the record 
such as that a person of the same name as the accused and having a father of same name was convicted in the 
sam<* district the accused may be asked to explain it under & 342 and if he makes admissions further proof 
(S unnecessary 4N L. R. 163^9 Cr L 4 S6 Notes 12 and 15 to s. 342 


2 By prodaetlon of prevloar judgment.— Previous convictions should be proved by copies of 
judgments or by any other documentary evidence of the fact but having regard to the scope of s 342 an 
e.-ocn naf nn /^l IliA o/v «.1 •.» .v*' v v _ — justification 2S C 689, 

« 5 s. aio (f) and s 33 of 


3. JLn extract certlfled.— But a mere Kaifiat from the retxird office is not sufficient 6 B L R Appx 
CL1.= 1S V R.53. 

512 . (1) If It >s proved that an accused person has absconded and that there is no 
immediate prospect of arresting him the Court competent to try or commit 
jnabMi^oU^sed person for the offence complained of may m his absence 

examine the witnesses (tf any) produced on behalf of the prosecution and 
record their depositions An> such deposition maj on the arrest of such person be given in 
evidence against him on the inquiry into or trial for the oflence vvnth which he is charged if the 
deponent is dead or incapable of gw mg evadence or his attendance cannot be procured without an 
amount of delaj expense or inconvenience which under the cncumstances of the case would be 
oinreosonable 
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510. Any document purporting to be a report under the hand of any Chemical 
Examiner or Assistant Chemical Examiner to Go\emment. upon any matter 
Examtwr^^ Chemlca submitted to him for examination or analysis and report in 

the course of any proceeding under this Code, may be used as evidence m 
any inquiry, trial or other proceeding under this Code. 


Notes.— 1. Letter or certlncate of a medle&l officer no evidence.— A letter of a medical officer express- 
ing an opinion is not evidence under this socUon, 12 W. B. 29 ; 9 C. 433 =5 li C. L. R. 569, but only the report See 
Note 11 to s 509 


2. Original report ehonld be pot to evidence. — ^The original report of the Chemical Examiner bearing 
his signature, and not a copy of the report, should be put in evidence, 18 W. R. 49 = 6 B. L. B. Appx. CXXII 

3. Report to be elided by officer having personal linnwledge —In order that the report of the 
Chemical Examiner relating to the discovery of poison in matter submutted to him for examination, may be 
admitted m evidence under this section, it must be signed by the officer who detected the poison, and who 
from personal knowledge, can certify to the correctness of the result embodied m it, Weir II, 681. 

4. Any Chemical Examiner or Aisbtsnt Chemical Examiner. — The word ‘atiy' would cover an 
" Additional Chemical Examiner ” and the word was speaal1> introduced to meet 10 C. 1026. 

5. When anhstanees should be sent to Chemical Examiner 7— Substances ought not to be sent to the 
Chemical Examiner for analysis when there is neither a reasonable suspicion that poison has been used aor 
anything in the posttnortem examination of the bodies leading to such supposition Magistrates should limit 
their references to that officer to cases of urgent necessity, and m which the local medical officer cannot afford 
the information required. Civil Surgeons and Disma Superintendents of Police are to remember that the duty 
of making a reference to the Chemical Examiner and of requiring that officer to mike a report, which shall be 
admissible under s 510 of the Criminal Procedure Code, lies so’ely wilhin the province of the Magistral* 
conducting the inquiry for which information on the character of the suspected substance is required, such 
references should not, under any circumstances, be made by them directly If the Civil Surgeon can give a 
decided opinion regarding stains supposed to be those of blood, it is unnecessary to refer to the Chemical 
Examiner But, if the Civil Surgeon is unable to settle the question, and, if evidence on it is desirable, It should 
be referred to the Chemical Examiner Besides a copy of the postmorttm examination, the Chemical 
Examiner should be furnished with replies to the following queries which replies the officer making the 
investigation has been directed to enter m his special diary — 

(irj What interval was there between the last time that the person, who is supposed to have been 
poisoned, ate or drank anything and the first appearance of symptoms of poisoning (6) What interval vvas 
there between the last time of eating or drinking and the death of the person (if death occurred)? (c) Did the 
person move from the place where the first symptoms were noti<^ ? If so, how far did he go ? {d) What were 
the first Symptoms ’ (?) Did vomiting or purging occur? (/") Did the person become drowsy or fall asleep? 

(jfl Were any cramps or twitching of the limbs observed or tingling of the skin or the throat comnlamed of’ 
{AlMention any other symptoms noticed The Magistrate making the reference should give the Chemical 
Examiner all the information that may guide him to the correct analysis of the substance forwarded It seems 
to be apprehended by some officers that such particulars might influence the judgment of the Chemical 
Examiner, whereas analysis rests on facts and nscertained phenomena, not on opinion, and in order to 
guide the Examiner, he should be furnished wiih the fullest possible details regarding symptoms and 
posl-tnortetn appearances — Reg and Cd , N U' s 10, P 364 

6. Lint to connect evidence —When committing cases Magistrates must take care to send up 
evidence to prove that a body sent to hospital post mortem examination is really the body of the person 
referred to m the case under trial or that an article analysed by die Chemical Examiner was actually thearti e 
sent to him for analysis m the case under tnal Sessions Judges must iiisiit on being furnished with sue 
evidence and must not record either the Criminal Analyser's report or the evidence of the medical ofh«r 
until the connecting links requisite to render them admissible have been established, 1 Bor. S R. 631 See 
also 1910 W. W. H. 77 at p. 99. 

7. Doty of lodge to warn jory when dealing with Chemi''al Exomloer’s report —The jury must to 
warned that before using the Chemical Examiners report they must be satisfied on the evidence that the 
•ubsuncesexaminedwereinfactwhattheywerosaidtobe 18C.W-N 160 = 15Cr.L J.lfl. 5f/alsol0C.1036 



ss SI(«!2] 


SPl cut RUL1!S OF rVlDENCE 


1065 


?re\ious comicOon 511. In any in<ioir> toil or other proceeding under this Code a 
or acquittal how prcuovis conMctioo or acquitt-il miy be proved m addition to any other 
I*”*'®*^ mode provided b\ nn> hw for the time being »n force — - 

(rt) l>> an extract certified under the hand of the officer having the custody of the 
records of the Court m which such conviction or acijuittd was had to be a copy of the sentence or 
order or, 

(i) m case of a com iction uther bj a certificate signed by the officer in charge of the 
jail in which the punishment or an> part thereof was inflicted or by production of the warrant of 
commitment under which the punishment was suflered 

together with in each of such cases evadcnce as to the identity of the accused person 
With the person so convicted or acquitted 

Motes —1 Proof of idcntUy of old offender by flo^sr Impresilone*— The manner in which a previous 
Conviction mvy be proved is not limited to the method laid down in this section. Any relevant evidence Upon 
which a Court can properly base a fmdinsj Uiatihe accused liefore it was on some previous occasion convicted 
for an oficnee will do as well as the methods indicated m this section The papillary ridges on the bulbs oi 
fingers and thumbs by means of which fing«-r impressions are made while proved to be almost beyond 
change from b rth to death are never vvholly repeat^ in the case of the fingers of any other person and they 
therefore furnish a surer test of identity than a i> other comparable bodily feature Where two prints made on 
d fferent occasions resemble o le mother in the »'»m ttttr and con am no points of disagreement an irresistible 
conclusion arises that they were made by tho same finger The evidence of identification is thus both 
positive and negative and confirmation fron other source is superfluous Under s 45 oi the Jittdenee Act 
as amended by Act \ of 1899 expert evidence may be given on finger impressions whiles 73 has been 
applied to them with n-cessary modifications so as to iiermit of comparison being made lor arriving at a 
finding on the has s oi their decipherment Dm a document called a jxngtr i tfiriiixon il\p without 
authoritative signature or certificate of any kind showing it to be an authored record of Police acts cannot 
be regarded as a public document vvivhm the meaning ols 74 of Eudenu Act Even if it vs assumed 
that It IS sucli a public document it is nevertheless necessary under s 8i of £tirf«re^ to prove it The 
mere production of it does not prove it and for evidentiary purposes such a document is no better than blank 
paper with the accused s finger impressions on it S N L. R 1 cs 5 Cr L J 320 See also 6 C. P L. B, (Cr ] 3 ; 
1 C. V N S3 and 33 C. 799 The moment there is some evidence of the mdentity of the accused on the record 
such as that a pef.on of the same name vs the accused and having a father of same name was convicted in the 
same disinct the accused maybe asked to explain it under s 342 and if he makes admissions further pr lo! 
s unnecessary 4K t R 163=s9Cr L J 66 Notes 12 and J5 tos 342 

2 By productioa of previous judgment.— Previous convictions should be proved by copies of 
/Udgments or by any other doctimenizry evidence ol the fact but having regard to die scope of s 3t2 an 
examination of the accused m respect of those convictlom is without leg^l warrant or justification 2a C 689, 
wl ere 26 C. 49 is referred to anothtr mode of proof would be by hearing evidence See s. 310 (f) and s 33 nf 
the European Vagrancy Act l)C of 1874 Appendix V 

3. in extract certified.— But a mere Katfial from the record office is not sufficient 6 B D R Apnx 
CLI»»1S V R.83. 

512. (0 If it 13 proved that an accused person has absconded and lliut there 19 no 
„ ^ , ,, immediate prospect of arresting him the Court competent to trv or rormnit 

in absence of accused. s«ch person for the offence complained of may in his ilrtmr^' 

examine the witnesses (tf any) produced oo behalf o[ the prosecution, a;vi 
record their deposuions Any such dcposiuon may on the arrest of such person Ik gjvrn jr 
evidence against him on the inquiry into ortnalfor the oflence with which he is clnrgid jjfjj 
deponent IS dead or incapable of giving evidence or his attendance cannot be proctirtd 
amount of delay expense or inconvenience which under the cricurnstanccs of the case woiiM 
'uarejsonable 
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(2) If jt appears that an offence punishable tnth death or transportation has been 
committed by some person or persons unknown, the High Court may direct 
Record of evidence that any Magistrate of the 6rst class shall hold an inquiry and examine any 
when offender nn , . , ^ . 

known witnesses who can give evidence concerning the offence Any depositions 

so taken may be given m evidence against any person who is subsequently 
accused of the offence, if the deponent is dead or incapable of giving evidence or beyond the limits 
of British India 

Notes— 1. The object of the new enb eec. (21— “The Bombay High Court suggested that the 
provisions of this section should be extended to cases where the offender is unknown and should not be confined 
to cases where he had absconded. We think, however, that a distinction should be drawn between the two 
cases, and therefore m adopting the Bombay High Court s suggestion we have provided that its procedure shall 
only apply to cases of great gravity, that it should only be put in force under an order of the High Court and 
that mere delay, expense or inconvenience in obtaining the presence of the deponent should not be sufficient 
ground for making the deposition evidence against the person subsequently accused,”— 5r4 Com Rep 

2. Dyin^ declaration mnst be properly proved. — Dying declarations are not covered by the pro'i 
sions of this Chapter and they must be properly proved like any other statement on the record, IT P. R. 19if 
13 Cr L. J. 229. Ihe mere fact that the Magistrate who recorded the statement was also the committing 
Magistrate could not dispense with the necessity of proving dying declarations by taking a statement from th« 
Magistrate, 239 P. L. R, 1912 Cr. L. J. 131. Ihere is nothing m s. 32 of tte .g’f i*»« .(4r/ to justify a 
Court m going beyond the ordinary rule that every sutement on the record must be properly proved Set 

Notes 22— 28 to s 162 . 

3 Sectlen can be availed of only when the witness b dead or cannot be preenred.— This section can 
be made applicable only where the witness is dead or cannot be procured and though s 149 of the £vtdinee 
admits of previous statements being referred to for purposes of cross examination it gives no authority to a 
Court to treat such statements as evidence against an accused Statements previously made by a witness to a 
Magistrate and recorded in the absence of the accused cannot be treated as evidence in the Sessions Court if 
the witness was living and could be procured, 157 P. L. R. 1911 » 12 Cr, L. J 214 In Cnminal Appeal 890 oi 
1905 (Allahabad), the appellant was charged under s 400, 1 P. C He was not found and some evidence was 
recorded against him under this section. After bis arrest, the evidence so recorded was tendered against him 
and admitted, fftld, that before the evidence of any witness, recorded under this section can be admitted 
against the accused, it must be strictly proved that the witness is dead or cannot be found or cannot be 
produced without an unreasonable amount of delay or expense. See also Note 3 to s 509 The latter part of 
this section seems clearly to intimate that the witnesses for (he prosecution should be examined in the present 
of the accused when practicable notwithstanding that their statements have been previously recorded m his 
absence , the commitment was quashed because there was no evidence against the accused except that of 
witnesses examined in the absence of the accused, and it was not impracticable to obtain the attendance of 
these persons at the inquiry before the Magistrate, 22 W. R. 33. But see next Note. 

4 Commitment on exIdeBce taken In absence of absconding aecnsed not necessarily bad.— \VhOT 
an absconded prisoner is, upon his arrest, tried and comcnitted upon the strength ot the evidence taken in ms 
absence and pleacied to the charge, Ins commitment cannot be quashed. If, however, the Sessions Judge thin * 
that the prosecuiion has not laid basis for the reception of evidence taken under s. 512, he should adjourn t * 
trial and summon under s 940, such witnesses as be may deem material 12 C. L.E. 120. 

9. The fact of absconding must be alleged, tried and fottod —Proceedings under this section sho^d 
commence by evidence being taken and recorded ( 1 ) that the accused has absconded, and (2) that ^ 
pursuit having been made, there IS no immediate prospectof arresting him Pun d> 499 "Abscond 
not mere absence from the jurisdiction, but " to go out of the jurisdicuon of the Court or to be concealeo 
order to avoid any of their processes ' and also that after due pursuit lie cannot be arrested, 1890 A W. H. 

1896 A. W.N 183, 8 A. 672. Where an accused has absconded and it is intended to record evidence agaii^ 
him under this section, it is requisite that ilie fact of abaconding should be alleged, tried and established be o 
the deposition is recorded 10 C. 1097. Where it is intended to apply this section, tt should be shown 
the former deposition was taken the accused had absconded and after due pursuit could not be arrested, ' 
R. 12 Where there wns no finding to that effect evidence recorded under this section was held inadm^i 
21 P, R. 1883. WTierv tliere is ro finding by the Alagistiate at the lime of taking evidence that the accused ha 
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absconded and Ihere was no immediate prospectofanesting him, other cNldence to that effect is inadmisstble 
when the accused is found and it is proposed lo use the previous evidence, 33 29. But Sii 16 A. L. J. S03 = 

it A. 60 where S3 A. 29 is dtsltngutsh^d. Set 6 Lah. 439 following 41 A. 60. 

6. ETidence adduced at trial ot co aeeated It bd evidence against absent accused vthen tried 
•absequentij.— The accused with other persons was diarged vvith murder The accused had absconded at the 
time of the preliminary inquiry, and his assoaates were committed to the Sessions and convicted ; Aeld, th^t 
the evidence given in the ^ssions trial of the co-accused was not taL.en as evidence against die absconder, and 
therefore it could not be used against the iccused at Ins Inal, as s. 33 of tfit Evidence Act would not apply, and 
as the pnsoner was not a party to the proceedings and had no opportunity to crossexamine, 8 A. 672 It w as 
held in this case that the evidence taken by the committing Magistrate was admissible as he had recorded 
that the accused had absconded. 

6-A. Evidence taken for another pucpoee nt n prevtou trial cannot be converted Into evldeoee 
agaiatt absconding accnied at hU anbseqnent trial BOder thU section.— Evidence given at a trial for another 
purpose cannot be, by an ex'poslt facto operitio, converted into an equivalent of what is called a deposition 
taken under s. 512 when,at the time of tiking the evidence, the question of recording a deposition under that 
s>ection was never intended, 24 A. U J. 394 

7. In what ctrcninstanees evidence nnder this section should be recorded.— A Magistrate cannot 
reject an application of the complainant to summon witness or to call on them to produce documents 
because the accused has absconded and no inquiry into the case was then belore the Court This section is 
speciallj intended for einblmg the Magistrate lo record evidence in the absence of an absconding accused, 
3 Bom. L. IL7CI7, See Central Pratmees Pules —In all cases of heinous aime, such as murder, dacoity, heavy 
burglary, or highway robbery, if the accused person escapes pursuit it is the duty of the Police after making 
every possible inquiiy, and getting all the tiilormation in their power, to forward, withm four months from the 
date of the occurrence, all witnesses who can give any tesumony regarding the circumstances, to the nearest 
Magistrate, in order that their depositions may be taken under s. 512. These depositions will prove of the 
utmost importance in the event a! the discover) and apprehension oi the criminal A good Police-officer will 
never lose sight of a enme that has occurred m his junsdiciion until he is convinced that all further efforts to 
discover the criminal are hopeless. It not unirequenily has happened that months, or even years, after the com 
mission of some crime, circumstances have brought its perpetrators to light In such cases, alter so long a tiflve 
has elapsed, mostoi the paruculars connected with the oime have faded from the recollection of those who were 
cognisant of ihem at the time of its occurrence, but, if the depo»itions of these persons were taken when every 
thing was still fresh in their memories, the record becomes most valuable lor prOiecution.— C P Pol Jtfan,p 177 

Punjab Rules —Sec 512 provides that whenever it is proved that an accused person has absconded 
and there is no immediate prospect of arresimg him, any Court competent to try or commit such person for 
trial for the offence complained of may, in his absence, e-vamme the witnesses produced for the prosecution and 
record their depositions and such depositions may on the arrest of the accused person be used in evidence 
against him, if the deponent is dead or incapable of giving evidence, or his attendance cannot be conveniently 
procured. It is also to be noted in connection with this that s I6t enables a Magistrate to record vw 
the same manner as evidence any statement regarding an offence made by an accused person whomsoever it 
may implicate Broceedmgs under s. 512 (I) should commence by evidence being taken and recorded (1) that 
the accused person has absconded and (i) that due pursuit having been made, there is no immediate prospect 
of arresting him Incases where the at me has terminated fatally or where medical evidence would ordinarily 
be required at the trial, the evidence of the medical officer as lo the cause of death, or as to the injuries inflicted 
should inv’anably be recorded Pun Or, Vol J/.pp J50-I5I 

CHAPTER XLU.* 

Provisions as to Bonds 

513, When any person » requited b> any Court or officer to execute n bond, with or 

p i t d f Court or officer may, except in the case of a bond for 

recognittuc^ ^ ° Food behaviour, permit him lo deposita sum of money or Government pro- 

missory notes to such amount RS the Court or officer may fur, m heu of 

executing such bond 

*Tb*rToniioB$ofUU*Cbart,rt^lI ill of Art IX ef ino ilariavyi J 
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Notes.—!. ReaBona for the exception In ease of bonds for |ood behavloar.—.S'if^a H -W.P. H.C.E.295, 
as to the reasons for the exception, tlie object being that sureties should be responsible for the good behaviour 
of the person bound over Where a person was ordered by a first<lass Magistrate to execute a bond for Rs. 25 
for his good behaviour for six months and to deposit a sum of Rs 7, which would be returned to him at the end 
of the SIX months if he had not in tiie meanwhile violated the order , held that the order as> to deposit was illegal 
under ss 109, 118 and thissection of tlie Code, Ratan|at67L 

2. Sarety cannot be allowed to deposit money instead of exeenting bond.— The deposit allowed 
under s 513 is allowed in substitution only of the bond which the principal himself would otherwise execute, 
not in substitution of any bond which his surety executes 32 B 449 

514 » (1) Whenever it is proved to the satisfaction of the Court by which a bond 
Under this Code has been taken, or of the Court of a Presidency Magistrate 
Procedure on lor Magistrate of the first class, 
feiture of bond or, when the bond is for appearance before a Court, to the sitishction of such 

Court, 

that such bond has been forfeited, the Court shall record the grounds of such proof, and 
may call upon any person bound by such bond to pay the penalty thereof, or to show cause why 
it should not be paid 

(2) If sufficient cause is not shown and the penalty is not paid the Court may proceed 
to recover the same by issuing a warrant for the attachment and sale of the moveable property 
belonging to such person or lus estate if he be dead 

(3) Such warrant may be executed within the local limits of the jurisdiction of the Court 
which issued it, and :t shall authonae* the attachment and sale of any moveable property belong 
ing to such person without such limits, %vhen endorsed by the District Magistrate or Chief Presi 
dency Magistrate within the local limits of whose jurisdiction such property is found 

(4) If such penalty is not paid and carinot be recovered by such attachment and sale, 
the person so bound shall be liable by order of the Court which issued the warrant, to imprison 
tnent m the civil jail for a term which may extend to six months 

(5) The Court may, at its discretion, remit any portion of the penalty mentioned and 
enforce payment in part only 

(6) Where a surety to a bond dies before the bond is forfeited, his estate shall be dis- 
charged from all liability in respect of the bond -|- * * * 

I " (7) When any person who has furnished security under section 106 or section 1 18 
or section 562 is convicted ol an offence the commission of which constitutes a breach of the con 
ditions of his bond, or of a bond executed m heo of his bond under section 514 B, a certified copy 
of the judgment ol the Court by which he was convicted of such offence may be used as evidence 
m proceedings under this section against his surety or sureties, and, if such certified copy is §o 
used, the Court shall presume that such offence was committed by him unless the contrary is 
proved ’ 

Note.— Refemng to the amendment of this section, the SeL Com. say— 

‘ We note that preference has been expressed for the draft of sub sec (7) as contained in the ongmal 
Bill and on ihe whole, we have preferred to restore the original draft It provides that in proceedings against 
a surety a certified copy to the judgment may be used to prove the commission of the offences which constituted 
a breach of the bond, but that this proof may be rebutted. It was indeed suggested to us that we should maVc 

a certified copy of th e judgment conclusive proof but w e are mchned to think that this would go too far*’ 

•Th«»otd ilUchinent .uUt toted for Ihe word d etree, by Act XVlUof IMJ 

tTht Word* but the Tarty wUo far* the bond way be i 401 ed lofnd yoretjr ri-ere emitted t y eXd 

I Thta tub-met oa wa* leurtad by lt> d 
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Notes.~>l. See ss. 76 and 91 for instance where bonds may be required , ss 106 and lo? for bonds for 
keeping the peace, ss 109 and 110 for good behaviour bonds, s 217 for bond from complainint and witnesses 
after commitment, ss. 57 and 169 for bonds taken at the instance of the Police Seess 112 and 12S for proceed 
mgs in security for keeping the peace and good behi\iour and s 499 for bail bonds of accused and sureties. 

2. Formi.— Schedule V, 1 orms XLIV to LlII A notice to show cause must be m Forms 45, 46 
and 49 of Schedule V 

3. Effect ot amendment to tnb-iec. ( 2 ) and of «nb*see. (6).— These amendments ' will enable 
proceedings to be taken against the estate o{ a deceased surety where his liability accrued before his death 
SlaUment of Objects and Reasons The proxisions apply to all bonds, whether executed by principals, 
sureties or witnesses. 

4 Applisatlon of lection.— The provisions of this section apply to all bonds whether executed by 
principals, Sureties or witnesses. 

(i) To bonds for produetion of persons before Police— there is no provision in the Code authorizing 
a Police-officer to take a surety-bond for the production of any person before the Police, such a bond is 
ab tntho %oid, and a Magistrate has no power to alter it and impose fresh obligations thereunder, IIC. 77. 
Butthis has beenr/irrCff/r^/mH iii27 P.R. 1913ssl4 Cr. L. J.631. .Srr Note 1 1 tos 497 But in 42 B. 400 it was 
held that the Presidency Magistrate of Bombay had no jurisdiction under s 514 of' the Code to order 
forfeiture of bands taken under ss 106 and 107 of the City of Bombay Police Act, 1902 

(«J To bonds under the Msiros Abkars Act I of —When an Abkari Inspector forwards a bail 
bond taken by him under Wf ^ 1 /jrfrJi Act s 43 to a Magistrate having jurisdiction to try theoffence of 

which the person bailed was accused, the Magistrate is not to be regarded as .a mere executing officer, but has 
the same discretion which he would have had if a defaulter had failed to appear before his own Court he 
should call upon the defau ter to show cause, why the penalty should not be enforced in accordance with the 
procedure laid down m this section, 18 H 43 

li») To bonds under ike Indian Railways Act 1890 —This «iection is made applicable to bonds 
executed under s 123 of the Indian Railways Act IX of 1890 

(iv) Magistrate taking bond for appearing before another Magish ate a Magistrate takes a bond 
from the accused to appear before another Magistrate, the bond is not invalid, 2 Bon. L. R. 9S9. 

(p) Presidency Magistrate, Bombay, cannot order forfeiture of a bond taken by Police under s 107 of 
City of Bomtey Police Act, 20 Boto. L. R. 379. 

9. Vifbo caa determine forleltore ot bond 7— S 514 in lu opening clause deals, first of all with 
bonds generally and then with a bond for appearance l>efore a Court So far as the bonds generally are 
concerned, there is a provision that action may be taken by the Court by which the bond has been taken or by 
the Court of a Presidency Magistrate or a ^fagJStrate of the first class. But in ihe case of a bond for appearance 
before a Court, the tribunal indicated is that Court and there is no other tribunal Where from the terms Of a 
bond, the appearance is to be before the Sessions Court a Deputy Magistrate has no jurisdiction to initiate 
proceedings for forfeiture of the Iwnd The Sessions Judge lias no jurisdiction to delegate that power 
under s. 516 which deals with the levy of Uie amount only, 14 C. W. N. 259 a 10 Cr. L. J. 243 A bond was taken 
for appearance before a Magistrate at Karjat On default notice was issued by tlial Magistrate Meanwhile ihe 
case was transferred to the Magistrate at Chalapur who forfeited the bond and directed the accused s penalty 
Held, the latter Magistrate had no jurisdictron as he was not the Magistrate who had taken the bond or before 
whom the accused had to ajipear ontheilaie oi default and that a. 531 does not apply, 16 Bom. [<. R. 84 b 2 Bom. 
Cr. Ca.. 183 » 19 Cr. L. J. 295 

PRACTICL 

6. Proceeding! are in the natnre of a ettU proceeding.— The proceeding to realize a penalty ia of the 
nature of a civil proceeding, and Uie person against whom it is held is competent to give evidence on 
oatli In his ow n behalf, and is also entitled to go into evidence, 19 W. R 87. See also 4 C. (865 F B.J 

Proceeding ts not a ' erumnal tnal’—\n a proceeding under this section no charge necvl t>o vlrawti 
up, but alter the Magistrate bis satisfied himsell by evidence of the brexdi ol the bond, he may at oncti call 
upon the person concerned to pay the penaltj.or show cause why it should not be paid. It would semi lhete> 
fore that the proceeding cannot be held to be a tnal in tbe sense of the Code, 2 U. 169. 

7. Boffielent evidence mut be recorded before Usalag notice to show came.— Ttic words “ w)r, • w , (( 
b prov ed ” imply that evidence on oaih should be taken by the Magistnu as to the forieltiiro of pwvi i 
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bond, before calling on the party bound thereby to pay the penalty or show cause why he should not do sa 
The use of the words ‘ whenever it is proved ' make it necessary that evidence should be taken and recorded by 
the Magistrate in the usual way in order to afford a foundation for his jurisdiction to call on the party to show 
cause and to declare his recognizanceforfeiicd When this is not done, there is a failure of jurisdiction, and the 
defect cannot be cured by silence, neglect or waiver, positive or negative of the party interested, 11 B H. C. R. 
170; 10 C. L. R ATI. The procedure prescribed in this section is an exception to the general rule, ‘thataman 
charged with an offence can only be convicted on evident taken m his presence ’ see the judgment ol the refer 
ring Judges in 4 C. 885. 

(0 Migtslratt. utuil be satisfied thddefantl wit sitl/ul — In proceeding to forfeit a recognizance 
under s 219 [514 (,11 a Magistrate is bound to form a reisonable opinion that there has been a wilful 

default before issuing the process— (// C Or ,Qlh Apnl, No 686) 

8 Motlce to show cause ihoold be given to anrety. — Before a warrant cm be issued for attachiogthe 
property of a surety, he should be called on to show cause why he should not pny tlie penalty mentioned in his 
bond and it must appear clearly on the face of the record that he had such notice guen him, 15 W. B 81; 
7 B. L B. App*. XXXVII j 9 Vf. R. 4. A mere xerbalor unrecorded order to show cause Is not sufficient The 
notice must be m Forms 45, 46 and 49 of Sch. V 

g. On failure to show cease UagUtrate may decide on evidence elreidy recorded —'ll no cause is 
shown or if the party called upon, declines to cro>i>«xamine the witnesses, the Magistrate may of course proceed 
to dispose of the case upon the evidence as it stands, that is on the e\ idence already recorded by him in the 
absence of the party before issuing the notice to sfiow cause It is obviously sufficient for the purposes of justice 
that the pvty has had the opportunity of ooss^xammation. 4 C. 865 (P.B ). 

Absence of agent— Forfeiture of recogmsance—M the agent of the accused neglects to attend when the 
case Is called on, the recognizance bond may be held to be forfeited and the accused made liable for the 
payment of the penalty A Magistrate has no legal authority to secure the attendance of an agent by such a 
bond, 56 H. C. R. Cr. Ca.64. Sees,% 116 and 205 under which agents may appear 

10. When party appeari to ehovr eaose there most be a regular Jedlcia) trial and legal cngnlry.-'* 

There must be a regular judicial trial and legnl enquiry before the pomshmenl can be inflicted, 18 W. R. 54 3 B. 

L. R. Appx CbY; 153 , 10 C. L. R 571. ' The language of s 514 does not indicate that the final order making a 
person bound by a bond to pay can be made without taking any evidence in his presence or giving hlmanoppor* 
tunity of crose^xamifiingthe witnesses on whose e\ideiice the forfeiture is held to be established B xnerjee 
] ‘Before it can be declared that a bond executed by a surety is lorfeued, there must be a formal finding arrived 
at after taking evidence in the presence of such surety, which evidence must prove that the principal person 
has so acted as to necessitate or render it ad'isable that the surety should by reason of the act of the principal 
forfeit his bond' /zr Wilkins, J , 29 C. 440. 

(*) No charge to be framed — See 2 U. t69 Note 6 

(.ii) Forty must be allowed to adduee evidence and Mtgxslraie must tssne summonses for appearance 
of the defendants toilnejses —See 11 C. 77 ; 23 C. 440. 

11. party charged to have opportunUy t» croiS'esaintne wllncMe* — A Magistrate is not justified m 


examined by the party showing cause upon the occasion when cause is shown against the rule, 4 C. 885 (F B.)““ 
4 C. L. B 243. The mere fact of the person for whom another stands surety being convicted of a breach of the 
peace ought not to be sufficient to make the surety bond executed by the latter liable to forfeiture without any 
evidence taken in the presence of the surety to show that the forfeiture has been incurred, 25 C. 440. 

EVIDENCE 

12. Evidence taken at another trial not legal eridenee.— Evidence taken m anoUier trial and admitted 
for the purpose of inquiry under this section is no legal evidence against the accused, 13 W. R. 54 3 B. L ^ 

Appx. CLT { 10 C. L. R. 571 ; ll 6. H. C. R. 170. The record of a case to whfcli the obligor was not a party and 
which was not tned before the Magistrate by whom the bond in question had been called for, was held to be no 
esidence os to Uie obligor's liability in the matter then before the Court, 1891 A. W.N. 183. See aLio Note lOitwve. 

18 . Party charged may blmitU give evidence — Siee Note 6 abo\e 
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II. AdmUsIbtllty ot prevIoBB Jndjineat of cesTletiOB— 

(a) /is against fnnapal —Whtn ihe bond is given by the person bound down to keep the peace, 
the judgment convicting him of a breach of the peace is admissible m evidence against, and may form a 
suffiaent basis for an order under s 514, he having had an opportunity of cross-examining the witnesses on 
whose evidence the forfeiture is held established, 2S C. 440 ; 4 C. BBS (F.B ). 

(4) As a^ainsl the surety Is it neeess ity for mattttg the surety liable to re adduce et idence of breach 
of the bond by the principal case of a siiret) bond on condition that it shall be forfeited if the person 

for whom it is given is convicted of i breach ot the peice, the judgment in the ca!>e m which such person is 
convicted would be admissibe in evidence against the surety under s. 43 of the Cindence Ad as evidence 
of the fact of conviction, which is a relevant fact in the case, 25 C. 440. The mere production of the 
onginal record or of a certiried copy of the original record of the trial m which the principal had been con- 
victed of breaking the peice within the period covered by a bond would not be conclusive, if indeed 
It would be any evidence agiinst the surety in a proceeding under this section Where the bond is given by 
a surety ana the condition in the bond is that it shall be forfeited not if the principal party is convicted of a 
breach of the peace, but if he commits a breach of the peace, the judgment convicting the principal of a breach 
of the peace is no evidence against the surety who was no pirty to it, to prove that the party bound down to 
keep the peace has really commuted a breach of the peace Sudi a fact must be proved by evidence taken in 
the presence of the surety, unless it is admitted by him, 25 c. 4*0 ; 11 C. 77. The previous conviction is not 
an estoppel, because the nature of the proceedings is charged and the surety had never had an opportunity 
of contesting the conviction, 18W. R,87. But this view is not accepted in and Where a 

person has given a serunty bond under s 1I8 lor the good behaviour ot another and the principal during the 
term for which the bond is in force is convicted of an offence punishable with imprisonment, the production of 
the conviction, and, if necessary, of proof of identity of the principal is sufficient evidence upon which the 
Magistrate is authorized to issue notice to the surety under this section to show cause why the penalty of the 
bond should not be paid. In such a case n is for the surety to shovv what cause he can. It ts not incumbent 
on the Magistrate to re-summon the witnesses on whose evidence the principal was convicted and practically 
tore-try the case against the principal, 21 A. 86 foUosied in 32 P. R. 1603 and 226 P. U R. 1611 13 Cr. L. J. 

401. But the conflict of decisions has been set at rest by sub-sec. (7) which is newly inserted. See the SeU 
Com Rep in the preliminary note 


BREACH AND FORFEITURE 


18 . Surety-boBd must be coBstrsed strictly.— Note 3 to s 499 (t) Bond not warranted by taw 
eannothe enforced — a person was ordered to execute a bond under s 110 , but by mistake abend under 
s. 107 was taken, kela the bond was bad in law and the order forfeiting the security furnished by him was set 
aside The order against sureties was also cancelled, 32 P. R. 1803. In a case under s 498, 1 P C, there is no 
legal sanction for the Magistrate taking cognizance, to issue a warrant 10 comjiel the complainant’s wife to 
attend as a witness without first requiring her to attend by a summons, as required by s 252, and it is only 
w hen the summons is neglected that severe measures can be taken Held, that under the above circumstances the 
security given by a person standing surety for producing the woman in Court, is against law, and cannot be 
forfeited, if he fails to cary out the terms of the surety bond Held, further that in such like cases, forfeiture of 
the whole sum of security is a harsh measure in the absence of anything to show that the surety was really 
responsible for the disappearance of the person for whose appearance he stood surety and without inquiry into 


C Gr, 18M Jilarch, 186S, No 4801 

(i») Failure to appear on day other than WTierea defendantcharged with 

an offence bound himself to appear on a day fixed and did appear accordingly, but made default on the next 
day on which the case was called, held, that there was tx> forfeiture of recognizance, 4 U. B. C. R. App. ZLIT 
(Madras Rules, pp 13 and 14^ When the bond executed conditioned thattlie accused should attend on a 
specified date, and default w as made on a date other than the speafled date, it was held the penalty should not 
legally be enforced, Velr II, 663. B having bound bimseUby personal recognizance to appear at a Magistrate's 
Court on the 17th January, I890,or until the disposal of the case, W executed a bond as surety for z appearance 
at the aforesaid Court on the aforesaid date The bond was not in accordance with Form Hi or XLII of Sefa. V 
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c^the C<.xi 2 , C-et beir^no proM^-on in the IwndtTfthe cortinuej nueritnceof cntil othenn«« di*tc**i 
b> the Cout, or for /“j v enJirj: on ew'j dt\ the in , 1111 % J> to npj^ai on th- SnJ Jure, to 
vrhKh «.U\ t''u hemnc hod hexn nd,\oumed Jle \ ihtt t*^ ^irtiy-KoM in„ t ^ co-<in.eJ «:tnctl> and as 
ncconiir; wthegrAnTO\’.u<r\\oou tructicnof tVebo~ V, ^ didts.' bird hin%<<U to ‘^ecu'ethe -vnendatict i? « 
am dve other ihtn the iTth Itn«\r> .-Tj Wrd vns. not { v^ciied Rataalal 517. A Mainstra e fixed 

t*"e he.»nr^ o' n ui'.e on a ^^Ul>d^^, and on the faJoninj Moixlit tv*V. up Ihe case and on account of th* 
norKi} petnnce o' the ncai>ed on.lered the forVihreo* the bonds c.vecu*ed h\ the accu'Cvi a“d their ^eretift. 
// /.thtim the pvticvUrarcu- *anceatM the case, it m-u* ikI U ■* micntion o' the remionen. not to a-'wer 
t> their Kill, and thit it u u tl u Courts nii taVe to ti\ the date ar I a ihe\ Mere i ot bound to appear on 

tVdu fo"oMin'* thelxs- bou.,ht n-<t thea'xetohavel'eenf'v-itted 5C.W K 5l9 

(in) /-u*r/ /o cfff-r V/ 'ey j C'ar/ >^fr yutrt' sa rhi »» / •tyru'arr — \\*h«n the roreV 
bond gaiu-anteed that the acca'^ed ahould appear bcj.« a Depjt> '!as:is»nte be •«n?Mhonatheca>eMa>pcod nr 
bu* the ci$e mas suhj<\,eemN rans-crred to the Coin of the Di nact Ma?i *riie bt' -r vrhotn thea'cu>ed 
{ai-dta appear ir i. that t*-e ron-appearar-e of the accas^ed at the Court of the Dism Magi tra*e aras »■' 
a treaJi o f'e condition o* t*^ bon!, wbidi oaS gi^aran’eed. t*** appe.jar-e ot the axi&ed be're the 
IkputT \Iae^^‘Tate S C. 1D7 ben: the urJejv indir^ in a bail bo-i was to produce the aarused la the 

tout on ea^rj date thaljuaa beMrdAVhei ty nhoreier/ttjujred a*aJ in asen/de Ju.’X e w’ 
and <ub^eq^'e^tl^ the Uis net Maga tra e called on the «uretie!» t a pnxlece the a'cai>ed berorehi'n a-'d ontbe- 
failire to do «o deciared the K-nd orca’cd, kt J, that the <asev,e'* Men: no bou**d to pnxluce bef ve the Di'Jnt 
'la„a rti**, aa the a\ved> - Mherea-er requnrd** inea-t on’> that a rrqui i uata nt^h' be made ba the Ccct 
o' he«jaa f T the prodocnn of t''e acctt-ed in that Coot, SS C. 745 \ baiWaoad pr'iiding orS foe i'^ 

produaioa of certain aceu^ed peraorj. be'w; t'-e ‘tesssO’*' Court on a ceratn da e u conpaed Mith br t'- 
appeAnreeaa* «he aen.'^d be ve ^u'ch Coirt 01 date, an! the '•ireiies a-e no* N?-rd tojrod-'ethert 
'•u’S*v,i'ei.tl> be* are t'^e V'l^tTa•.rt hla.,i ra*e. \ baiVtoi nd to p’Tdnce t^'C accused itt Uie hessians Court on 
ewrv dt*eti'cedf-'rt‘*eheannco an appeal, c«ruhene\a:r resi.i*ea! i a'-o ccnp-ied mih b\ the atte"dda*« of 
the accused dinnu the heanne ird tho-gh a ^e^u iiatitnuM te rvade b\ the Coi rt ot ^e^»hn fart'*e- 
>jhsequent ptav'uction in that Cou*rt, the sureues sre not bsi nd to j-eod.'ce them therea{*er be •« the Dn*Tt 
Magistrate. \ baiRon! s.houU contain adear leoii-o -c the prviucti'n 0 l*'e accused beore the Court 
o*cer Mh\U» to taVe ^aea^alne'. to secure their sxrrender I'altare-cnnani’thena taj-ailiniermsot theammir--* 
bes/TM AfcrJ -■fJ Cirf* -r Ord.rj »/• *i» A/ffA C*s»* C> ^ rr / A*// M* rrj rrtJ t-i 

\\ here a siren coivlm an-nl lh.at he would be re^pa rvibi- K»t th- ci'nainixd pre<ei>ce o* »n a ■cit.ed peison »t 
one Co.rt N T-d-. it was ht J. that the su-en m i> Telea<«a! ta'ni I i’ i in under hi» rccoirnisance b> the 
l-ertnisjAa a Mhi*h the Loirt at A “--da caa’Cthe icn-^!wtth'u* the sjr*t\ s consent c‘ leaxini; that place oa 
bia.ire^ arla’-o h> saibsev^i ei t trarderot t*'ecas^ to ano herCourt— t’^eCoort at Cro, IS \T R. 5S. \ ba*'* 
K^nd ba Mhi-h vtseties bin! their'ebeN taK reaj-o-'ihl* rar t*-e appuarinn: of the accused, dimK{^ H'fr^ 

I w**f> »s isf-c-'i *s caiinat be faciei cd it ti'c acetAcd absco-! a* er the prehruruara inquiry and dnrarc tV 
trial a* the Scsmo-sS W R SS , IS A. 1.. J 531, S Ran^ WU 

fi )S *Jsrk 1 vj jc r /r — ^ r n: r /ex—'h -ti-V “erttn- rd,— Laerj bondUXenunderihe 
proauaa-^ of the Code a> securtta fev the per*c*raan-e of a pro— lae riusi reces^an*) inciude a mon-j penahy 
to, the leea-h 01 swh paun «c \ docao-ert M*‘l'h does ix> pniaade for penalty or loe*-4t-re of any laoi i» 
me-e M'aste paiaer 17 Q P E. R. IIS b t Cr L. J ^4. 

« t SrrJ M Ai ../y*ear wArre'er- f d »/>. r rr-x. *-A/ m\‘"f »«vs/Ar jpite*.— Whert 
the condi’haa of baij^a-'d, giaen ba the accused and bv the suieta m in that the acei^ed sh ao’J appear »hea 
C4llmlip.an It M vs Ar’d the accuses.! •xrda^esuretv Mrenfenuiied to Teasorvabl- no*ice of the unae at Miadsth- 
terrner wva^ld be tas.-\uited to at eosl— V if C AVu, 4 'j O' mK-y |s-n, 5 H. H. C. R* XT , 4 K. H. C. K. 
Apyx. XLT The s\*ie*a is alwaa-s a is^M-ed a fixed n*Te a»id-n which to pevluce the accused 1SS5 A. W K 

[rth -1 "Sir'd »*aT V •‘Is ti '-Bia 4:/*s 4 ? *t ' j - rt — There i< IV I'Vcd in ro,cin"'' 

sk' nsiar*s on Kail to execu'e recoscni-a-ve to appear Kti t •ne to time as t’*ey raaa bemjuned un il thecla«e 
o' the traal Dc'Te proc-edi-c ta en'erce t'^e pena’*> it !•> to. t necesva’a ta gaa-e them nolicv — C Aku. 
I*'t A e»*.W is*j .h \ iSi.a^.) There i» no * eqal in resjuiang a'cas-ed j'crsons to eaecu*e recognranccs 
to appear on eaeiy day 'rtma i''e date o, theexecurtono t''ereec'!;ri*nnce u-ttl thedase of the tnal, 6 M H. t 
K Apt.\ XXX.TIII. \ pe-<oneaecuaed aKnliw ■'appesrang at the f m W,\\ira ot at other utnos rea,ui*cd. 

He appea-edon the fr«t daa oandi imcd in the Knvlatid wv. a-erbala directed K* appearonasuhseqocntdaa 
He Uikd to con pb w» h iV a ct‘^ 1 diiecn an t > atteiKi »t a certain titue and plact, li M-as jbdA that there »» 
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no ill«gabt> in th^ forfeiture of his recognizance, Heir 11, CSS. The liability under a bond conditioned for the 
appearance m Court ' up to the conclusion of the case,' does not cease until the accused appears for receiving 
sentence and not when the Judge hnds that the case against the accused is proved, 32 P. R. 1914 16 Cr.L. J.74. 

16. Saretie* to a ball-boad dliebapged on talclde of secaied. — Where an accused has committed 
suiQde, the sureties are not liable for the default of his appearance, and the fact that the sureties did not take 

steps to pre%ent the accused from committing suiade, even though such possibility maj have passed through 
their mind, does not amount to such neglect or default as to make them liable on the bond, 37 U. 156 ; 16 C. W. 
K.550 = 13Cr.L.J.S92. The principle laid down in v. 6 Term Bep.S0 and Crthco, 

IS East 457 and Robertson v Potterson 7 East 405 fottoioed, see also IB Bom. L. R, 663 = 17 Cr. L. J. 393. 

17. VIhat amoanU to a breach of bond for keeping the peace.— Notes 112 and 113 atp 210 “it 

has frequently been held that a bond to keep the peace cannot be lorfeited except on proof of the commission of 
an offence involving a breach of the peace and that the use of the word ‘probably’ m Form X, Sch. V 
limits forfeitute to cases m which a breach of the peace is the probable and not merely the possible 
result of the act of the person bound over Thus a conviction lor theft or for wrongful confinement and 
extortion will not justify a forfeiture of such bond (IS W. R. 63; 19 W. R. 48). nor will a convicuon lor the 
abduction of a woman (7 P, H. 1906) In the present case a secret attempt to poison a person cannot 
reasonably be regarded as an offence which would probably result in a breach of the peace, 22 P. R. 1912 ^ 
47 P. 15. R. 1914 s 262 P. R. 19f « 19 Cp. L. J. 609. Before a recognizance can be foifeited, it must be 

proved that the accused person has either personally broken the peace, or abetted some otlier person or 

persons m breaking it. The mere fact that the accused is a servant of one of the two rival parucs for 
whose benefit the breach took place is not sufBaent, 11 V R. 92. A person bound down to keep the 
peace, some ume afterwards, wrongfully confined and extorted a sum of money from two ryots, who 
were supposed to have committed theft on bis lands. For this offence be was fined, and his recognizanoe 
was forfeited. Held, that the matter ought to have ended with the fine, and the order as to forfeiture of 
recognizance was bad as no breach of the peace bad occurred, for the r^ots bad offered no resistance, 
19W.B.49, ,Sr/ also IB W. B.63. In 7 P. R. 1906 » 4 Cr.L. 4. 27$, a person was bound over to keep the peace, 

or, not to do any act whicli would cause a breach ol the peace. He, however, committed the offence of 

aiducffcn within the penod covered by the bond. Held, that the bond was not liable to forfeiture, the 
possible consequence of the offence committed being too remote to render the offender liable to forfeit his bond 

18. Vhat amoonts to breach of bond for good behavlosr.— s. 121 and Note 111 at p 209 The 

powers of determining the extent, if any, to whidi a conviction should Justify the rigorous measure of forfeiture, 
should be reasonably and moderately exercised, 7 F. V. R. 1914 = 62 P. L, R. 1914 = IS Cr L. J. 435. The man 
who stands surety lor another should always be treated in a considerate manner and it is contrary to 
all pnnciples of justice that he sliould be held liable for a sudden act of violence, especially when he himself 
belongs to another village and has no possible opportuni^ of cxintrolling the every^iay life of the offender 
When men stand surety m respect of s. 110 they undertake liability for such good conduct ony on the part of 
the person for whom they stand surety as is indicated by the circumstances under which the security was 
demanded. No man would ever undertake to be a surety if he was thereby compelled to undergo liability for 
any conceivable form of offence committed by the person for wliocn he stood surety, 19 P. R. 19i3 » 14 Cr. L. 3. 
975. In this case A was required to give security tor being suspected as a thief and receiver of stolen property, 
and £ stood as his surely A was subsequently convicted on a senous charge for an offence under s 326, 1 P C, 
A</(i that ,5 i bond should not be forfeited . . , 

good behaviour was convicted under the 

action under this section, although hav 

exerase the discretion conferred on him by sutxec (5) of this section, 1906 A. W..N. 13 « 3 cr L. J. 91. Goo<i 
behaviour includes peace and he that is bound to be o! good behaviour, is therein also bound to keep the peace, 
(4 Staph. Comm. 376 ) Sees 121 and Notes thereunder. 

' 18«A. Bond may be in one dUtrlet and breaebta aaothar.— .S'rr Note 114 at p. 210 

19. Componndlng of otTenea will not praraat forfeitue.— A Magistrate is not prevented &om taking 
steps under this section in cases in which a breach of the peace has been committed and the parties acting 
pnv’ately had compounded the offence, 28 A. 202. 
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20- Is itsecessarj to t&ke action immedlaUly after breach?— Note 116 at p 2ll If on failure oi 


recognizance, the Magistrate ought, z\ the time of making the order in respect of the second alleged offence, to 
take into consideration the fact that there is an oustanding recognizance, and determine once for all 
whether he will proceed on it or not. If he does not make any order for forfeiture of the recognizance, it 
must be taken that he is determined not to proceed on it for that particular breach, and lie cannot after the 
expiration of the period covered by the recognizance, and after making an order for such second charge 
rc<onsider and add to such order by directing the forfeiture of the recognizance, 1 C. L. R. 134 ; also 8 a Iv R. 
406 , 23 C. 440 He cannot proceed piecemeal by passing a sentence and subsequently passing an order 
for forfeiture When he orders forfeiture, he should inflict lighter punishment than lie would otherwise indict 
26 P. R. 1904 Hut 111 26 A. 202 thesis Rulings were entirely disapproved of, and it was /if/d that a Magistrate 
who convicts a person (already bound over under Chapter VI!) of an offence involving a breach of the peace 
nad passes an appealable sentence, may very well wait until the period of appeal has expired or when 
an appeal has been filed, till it ib decided, before he proceeds to take action under this section Also 
when a Magistrate so convicting is unaware of the fact of the accused being bound over, he can institute proc^ 
Ings under this section only when he becomes awareof the execution of the recognizance bonds Cases may ^Iso 
occur in which subsequent proceedings taken after the lapse of a considerable time may beheld bad In viewd 
the conflict of views on this point, a Full Be nch of the Punjab Chief Coun considered the point again and held that 
when convicting a person of an offence involving the forfeiture of the bond for the peace, if a Magistrate, who 
has knowledge of the fact that the person before him, has by his conduct forfeited bis bond, does not mike any 
order for forfeiture, he must be taken to have decided not to take action on the bond m respect of that pani 
culat br^ch oi the peace and that he cannot thereafter reconsider and add to his order by directing forfeiture 
of the recognizance, 13 P. R 1918 » 7 F. W. R. 1913 » 14 Cr. L 3 , 67 approving of 26 F. R 1904 » 1 Cs. L. J. UOO » 
6F. V.R. 1916 «i9SP. L.B. 1919 <-16 Cr. LJ.194. also 38 P. R. 1903. In 44 A. 657 it w as held that where 
proceedings for the forfeiture of a bond for keeping the peace have been commenced before Uie expiry of the 
penod for which the bond was given the fact that such period has expired is no bar to their continuance, 
(26 X. 203 rtferred to ) 

21. Does the bond continue to be in force after It Is a'azaiaxitW.td'i-^FttrlkerbreachtoithtKtheptrwi 
covered by the 6<j«rf~When a bond for good behaviour is broken and the punishment for such breadi is 
completely suffered before the period named in the bond expires, ihe sureties, when paying the forfeiture should 
be asked, whether they agree to the bond continuing in lorce, and if they do not agree, the Magistrate should 
proceed under s 126 (3) and demand fresh security, 1804 U.R R. 13 In 4 C. W. N. 12f, there was, however, an 
obiter dtclum thnt a security to keep the peace once given is sufficient for that purpose so long as it 
remains in force, m respect of every act of the person bound over breaking any of its conditions. But, having 
regard to the language of Sch. V, No II, this view is not correct, because the terms of the bond are 

m rsif/y off ^ soo^iTig ' 

Partial enforcement of bond extinguishes ti vjholly — See Note 118 at p 211 The forfeiture of a part 
only of the amount of a bond operates as a remission of the balance, and therefore the right of the State to 
recover such balance is at an end, and it cannot be regarded as forming the penalty of a new bond, A furnished 
security m Rs 150 for his good behaviour for three years He commuted a breach of the bond and Rs 25 of 
the penalty were forfeited He again committed an assault under s 352, 1 P C , within the said three years, 
and the Magistrate proceeded to forfeit Rs 25 of the aforesaid bond He/d that his order was bad In law, 

41 P. R. 1889. 

22. Are both principal and larety liable to pay oa forleitare of bond?— Note 117 at p. 211 A 
person who executes a bail bond for the appearance of nn accused is not a security in regard to the accused s 
bond, but has himself undertaken to produce the accused or in default to forfeit a sum of money Therefore on 
forfeiture of the bond, the surety is not discharged by the fact that the property of the accused has been soM 
under s. 88 and forfeited to the Government and the amount of the accused s own bail bond has been recover* , 

10 Cr. L J 294 (M ) Upon the forfeiture of a bond by a person to keep the peace for a term (s !07) the surely 
is liable to pay the amount specified in the bond m addition to the penalty paid by the principal The object 
of requiring sureties is not to ensure the recovery of the bond from the pnnapal, but to serve as an additional 

vecumy for the pnnopil s keeping the peace (w ZO A 206) This is not a case of ordinary suretyship for the 
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pajincnl of miMicy, SS C Ml yW**^ ItMO. B. R.(Cr. P. C.) 3t « t Cr^ L. J. tl3| «fv*rc ft it A/^ thit 

*hen The amnunt of Iftc bon J b-»% l>«-n er*lkctc*1 from llic perwin fmun.l over, th«*fc it no tramnt for miling 
a fresh drmtnd on th'* «uttnics The aurtllcs mjutrttl by a. JOi or ^ 1 10 are mmly snrctiet in the ordinary 
•kcTscof ihctmn. Tlio tnl-^le that the pnnopal trill be ofRornl i^-hiviour. and in ca«^W n breach, the 
pnnapal and »i!Tetirt arc yaintty and »cvcraTT) baWe for the *tmi ivnmed in Jhc l>ond and no more. The 
IKnalty it not iT«iulrtsl to l-c |viid twice o\tt Sff abo M P. R. iMi. In m) oj'inlon the jurctlet to sodi 
arc onlmat) sureties. WTicn /I jiromitcs in a l»>n \ to pay Rt. 10 to /.* on a ceruln contingency anting, and 
Cand /?tul>tcni< an unl'TtaVing tol-* surttiet for A It can only m/'an U»at /?, at m'nt It entitled to a penalty 
of Rv 10 which he can fecotTf on «hc said contingency ariting irom anyon*- or all of tlirce pertont CDncemctl, 
it it lc*t to the option of the (joxemment to select trom anuxig the three nvn tlial one against wlmm it will 
proceed, or it plc-ttes. it may jTDCre«l against all three or any t»-o and recover swdi fraaiont from eidi it it 
nuy ihinU fit. JM P. U R. 111! — II Cr. L. J. «t 

H'A. Porfcltare of bead afalait larcty whera principal b sot bosod.— One k A' wa.f arrested in 
Gwalior under w irrant iMiied at Montgomery tie watfcleavnl on toll on C £ standing surety for him. He 
faded to ajipcar before the ^!aglMrale at Monigomcfy , and that ofliccr lorfciled C A'l secunty Tliearrcsiof 
k A' was thereafter found by the High Court tolutclwen IHegaland C. A. then applied forrctisioii of Uie order 
of forfeiture, keli, that although k A* Ui< prindiial, was under the circumtUnces not litWe on hit bond the 
surety C A1 was not free from liability on that account b 12A oi the Contract Act only espLiins the 
quenium of a surety's obligation when the termi of the contract do noi hffltt and h.it no reference to the nature 
of the oLbgation of the prinapal, 1 Lat. 101 (IS B. 097 foU-n-tS^ 

13. Order for Ifflpriiaameat cauiel b« mad* before attachmeat aod tale of preperty,«-The words 
** and cannot be reoovercd by sudi attachment and sale * indictte tlvst it is not competent to a Magistrate to 
direct that in default of payment the person whose rccogoUance it forfeited should be imprisoned, without first 
ordering an attaefament and sale ot his moseable property, 10 C. L. R.97I. 

34i ReeoTery of peoalty U bo bar to proteeattea ander Peoal Code.— There is nothing iii this section 
tihidi presents an accused person who bat forfeited his b-ilVbond by default oi appearance, from being 
proceededagainst under s. 174. 1 P C. notwithstanding his surety has paid die penalty mentioned m the 
recogtuaanoe, 10 W. R. 4 1 B. L. R. Cr. i. 

35. LtabOlty of rspreseatatfse of deceased earety.— Sub-sec (6) by which ' the estate of the deceased 
in the hands of his represenlaiivei will be liable tekerf the luabtltJy hit acerued bt/ort hit death is new' It was 
heldHia words" person bound" do not Indude thcfepresemitlvc of •» decensed surety, and such representative 
is not bableto be proceeded against m a summary proceeding under Qnpter XLII, 31 P R. 1894. 

36. Sonion of penalty may be rtniVtttd— ReTlsIoB.— The High Court ll was formerly held had no 
power to reduce the amount of recognizances wbidi havebeenforieiled , liut in die case of hardsliip the matter 
should be referred to Government, 3 C.7S7ea3 C. L.R. 408} abo 8 C L.R.73, 19 W. R. 1 { Ratanlal 20{ 3 P. R. 
1883. But ail these cases are no longer law, being deaded under the old Codes Now, die present Code (sub- 


ArvER, J , tnCr Kev Case No 77 ot 1907, hhidras High Court See Note 2 to s SIS In 6 P, R. 1915 16 Cr, 

Ii. J. 257, the High Court revised the order directing the forfeiture of a bond and ordered a part only of the 
penalty to be levied. 

27. Contract by principal to Indemnify his earaty li illegal.— An indemnity bond executed by the 
accused in favour of his surety cannot be enforced, the consideration being illegal, 32 B. 419 following 
Hermtn v Jeuehntr, 13 Q. B. D. 881. Aloney deposited with the surety by the principal for such a purpose 
cannot be recovered back, 1 A. 781. 

AMERICAN LAW AND CASES 

S8. inaio^oBS law under the Mew York Code.— Compare ss. 593, 594, 593 and 597 of the N Y Cf 
Pro C Therein it is laid down that— (s 693> If, without sufficient excuse, the defendant neglect to appeal 
for arraignment, orfof trfal or judgment, or upon any other occasion where his presence in Court may b« 
lawfully leqidred, or to surrender himself m execution o! the judgment, the Court must direct the fact to 

entered upon Its minutes, the undertaking of hiS bail orthe money deposited instead of 
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be, IS thereupon forfeited. (S 694 ) If, at any time before the final judgment of the Court, the defendant 
appear and satisfactonly excuse his neglect, the Court may direct the forfeiture of the undertaking, or deposit 
to be discharged, upon such terms as are just (S 595) If the forfeiture be not discharged, the district 
attorney may, at any ti me after the adjournment of the Court, proceed against any surety upon his undertaking , 
such proceeding shall be by action only (S 597 ) After the forfeiture of the undertaking or deposit as 
provided in this Article, the Court directing the forfeilure may remit the forfeiture, or any part thereof, upon 
such terms as are just. It will be seen that the above procedure refers to principal, i e , defendant and bis 
surety, and the remedy for enforcement of forfeiture of bail is by action With these exceptions the law is the 
same as that laid down in this section. 


29. Forfeiture of the bond —Bnstardy proceedings instituted against tlie defendant were adjourned 
from 2Sth May to 7th June On that day the defendant appeared and tlie hearing proceeded throughout 
the day, and were adjourned by consem to 26th June, on which day the defendant failed to appear At the 
time of the first adjournment a bond with two sureties was given which recited the proceedings and the 
adjournment to 7th June It was conditioned to be void, if the said defendant should personally be and appear 
before the Justice at the lime and place aforesaid, and not depart therefrom without the leave of the Justices. 
On the second adjournment, the defendant and one of the sureties were present. It was stated by Counsel for 
the two parties, in their presence that the bond was to beheld good, //r/rf, that the sureties were not dis- 
charged from liability by the second .idjuurmnent. — People v MxUkan, 100 N. Y. 273 ; 4 N. Y. Cr. Rep. 1J7 ; but 
see People v Swales, 33 Hun 203 It a party, bound by a recognizance, be subsequently arrested on a Bendi 
-warrant, before a forfeiture and he escapes his bail is discharged. People m Stager, HI A" arrest 

on a Bench warrant alter a lorfeiture does not release the bail. People v AnnabU, 7 Mill, 33. A recognizance 
18 forfeited though the defendant appear, if he depart before the conclusion ot the triaL People v. McOay 
59 Barb. 73. It is no defence to an action on a recognizance for appearance that no indictment was found 
against the principal at such Court Champlatn v People, 2 N. Y. 82. A party under recognizance to appear 
may be called upon on any day during the continuance of the Court without notice. Peopie\ Btanhnan, 
17 Wend 232. If the defendant be called at any suge ot the trial, and fail to appear and answer, the recog 
nizance may be declared forfeited People v Peltry, 2 HiU 523. There is a breach of the recognizance if 
the defendant, though corporally present, does not answer when Called. People v Wilgus, 5 Dea. 58. 

30 Detehee to forfeiture —It is a good defence loan action on a recognizance for a person s appearance 
to answer a criminal charge that he had been arrested and committed to jail m another country /Vo/f/ v 
Bartlei, 3 Hill, 570. It is a valid excuse for non appearance ot Uie principal that he hid enlisted as a soldier m 
tlie United States Peoples C/iumO’. 44 Barb. 118. When rect^nuance is conditioned lor the appearance ol 
the defendant on a certain day, and troin time to time as directed by the Justice, and proceedings are adjourned 
at a time when the defendant is not present, there cannot be a forieiture* of the recognizance at a subsequent 
adjourned day Piople v Scott, 67 N. Y. 593 

Si Remission of forfeiture.— A judgment on a forfeited recognizance will not be discharged because 
ot the illness of the surety at the time the recognizance was forfeited People v Makan, 14 Daly 333. A 
judgment entered against surety and principal respectively on a forfeited recognizance will be cancelled on 
motion where it appears that, subsequent to the lorieiture, the accused person had appeared, was tried and paid 
the fine imposed People v Bassemeeker, 27 Week Dig 8S7 A judgment entered on a forefeited recognizance 
taken in a special sessions in a prosecution lor assault and battery will be vacated where it is shown that the 
complainant appeared and acknowledged satisfaction for theiojuiyand requested the discharge of the defendant, 

Peopley Grossman, SM Y. Sap. 446 To warrant the discharge of a judgment upon aforfeited recognizance. 

It must be shown to the Court that the accused did not escape conviction through the absence of the prose- 
cutor and witness —People v Flegenhnner, 15 State Hep ff75. 


♦“514-A. When any surety to a bond under this Code becomes insoh ent or dies, or when 
any bond is forfeited under the provisions of section 514, the Court, by whose 
order such bond was taken, or a Presidency Magistrate or Magistrate of the 
first class, may order the person from wkom such security was demanded 
to furnish fresh security in accordance with the directions of the ongin*^ 
order, and, if such security is not furnished, such Court or Magistrate may 
proceed as i t there had been a default m complying with sucli original order 
* H sit A w««it»mea bf ArtXVlU or ms 


Procedure in case 
of insolvency or death 
of surety or when a 
bond IS torieited. 
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• 514*B. Whtn the penon rcqmrwl !v .tn\ Court rr o'tictrr to 
ctfctilr a IkidH a minor, *ucli Court or oflrerr ma) acerjt in l:ni thereof a 
I'OikI executed li) a Mirctx or wfcties rnlj 

515, All onkrx pis'cd under section 514 b\ iii\ ^^aJ.l traic otlicr 
than a l*rr< dencx MapisinlC or Drxlnct ^Il^.txt^ltL «!nll be IxTappcxIiblc to 
the Di^lncl Mapxtralr, or, t( not *o appcxicxi mu b^ rcxned It) him 

KotM.— i rint-<Iiiu llAfhtritt Bol competent to hear «pp(*L-A rr^tcli«x XIachtntc rot betn;; n 
% Oi^ncl Xtact'-iraicha^ no junvlictJnn to hear an appeal acainxt the oM'Tof n a»MDn J<h« NtiRutritc cn'orcinjj 
the penatty on fortciturc ol a tontl under a ')4 Ratanlal 131 { a Sra^ion*. Ju Sje it rot competent to hear the 

appeal S II 169 3eea.S10 (o) at to ihe result of a MaKittnlc not duty aiilhonrwl rc^l^^ttK an order under 

V5U ^rea!v>lSP I1.190S 

1. Hllh Coort may rcTlie DUlrlet Ha|titrate • onicra.— The citet in S C. 797 « 2 C. L. R. 40S and 19 
W R. 1 deaded under the Codex ol IRfll and IS 72 arc no longer of any authonty The j inxdiction of the High 
Court under XX. <51 and 125(f)i%\er) wide and gix-ex it the itower to rexixe orders un ter ihix seetJoa This 
general poucr is not taken aua) t»j the power of rexixion gl«n to it c Di<tnct Mxgfxtrilc by the xecti m xs the 
junsdiction of a superior Court nnnoi be taken away e*ce|>t l»y cxpnsxx words or recesx.xry imj ticati in (jrr 
4R.I3f) S R. L.R. 17g«* IS Cr Lii 91 also IS P. R. IMS •-S Cr L. J iSl xn I Note 76 to a. St4 

516. The HirIi Court or Court ol S«"v K n mi> dinct nnx Mi},ixtritL 

of arwilnt '^*'on tmount tliic on n liond to xpjw ir xnd tuend it xuch Hujh Court 

certain recogninncex or Court of St.-5Sion 

Hole.— Seopa efseetlOB.— Section 516 is only concerned with tl e i>ower to direct the lex-y of the amount 
due and not with the forfeiture which is a condition precedent to the 1ex7 The procedure on forfeiture is 
defined b) a. 514. A power to try the forfeiture of the boml cannot be delegxted under thix section 14aW N 
259 — 10 Cr L.J 2i9, 


bond rojutred from 
a minor 


Appeal from and 
rext'ion of orders 
under x. SI4 


CHAPTER XLIIl 


Of the Disposal or Propfkty 


t516.A. 

Order for custody 
and disposal of pro- 
perty pending tnal in 
certain cases. 


as it thinks necessary 


When an) propert) rcRardint. xxhich m) ofTenci appurs to htxe been 
committetl or which appears to hxxt been iisotlfor ihi commisaton of an) 
oftence is produced before any Criminal Court durini, my inquir) or trial, 
the Court ma) make such order as it thinks fit for the proper custody of such 
property pending the conclusion of the mqiiir) or tml and if the property 
is subject to speed) or natural dcca), ma) after recording such exxdence 
order tt to be sold or otherwise dispose of 


Note.— Section 516-A is a new section enabling the Court to pass orders for the custody or disposal of 
property during an inquiry whereas under the old law under s. 517 an order for the disposal of property could 
only be made on the conclusion of an inquiry ortnak 


sir. (1) 


Orderfor disposal 
of property regarding 
which offence com 
mitted. 


When an inquiry or a trial m any Criminal Court is concluded the Court may 
make such order as it thinks fit for the disposal J by destruction confis- 
cation or delivery to any person claiming to be entided to possession 
thereof or otherwise ’ of any property or document produced before it or m 
Its custody or regarding which any offence appears to have been committed 
or which has been used for the commission of any offence 


* 8eft on XU B «m 
1 SKtonSUAwi 
J Th. »ord, — 


• iBMrMd br Act XVIII of 1*U 
JinicrUdby ActZVIlIofins ■ l«i 
Wfre inKrtcd by l^uf 
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(2) When a High Court or a Court o! Session makes such order and cannot through 
Its own officers comeniently deliver the property to the person entitled thereto, such Court may 
direct that the order be carried into effect by the District Magistrate 

* “(3) When an order is made under this section such order shall not, except where 
the property is livestock 6r subject to speedy and natural decay, and save as pronded by sub- 
section (4), be earned out for one month, or, when an appeal is presented, until such appeal has 
been disposed of” 

t ‘‘(4) Nothing m this section shall be deemed to prohibit any Court from delivenngany 
property under the provisions of subjection (1) to any person claiming to be entitled to the possess- 
ion thereof, on his executing a bond with or vnthout sureties to the satisfaction of the Court, 
^*iS^g>ng to restore such property to the Court if the order made under this section is modified or 
set aside on appeal ” 

Explanation X — In this section the term “ property ” includes, m the case of property regard 
mg which an offence appears to have been committed, not only such property as has been originally 
in the possession or under the control of any party, but also any property into or for which the 
same may have been converted or exchanged and anything acquired by such conversion oc 
exchange, whether immediately or otherwise 

Note.-~-lnitBdiBents.*-Sub-sec. ( 1) is amended so as lo make it clear that the phrase “ disposal of pro- 
perty means disposal by destruction, confiscation, etc Se^ 28 C. W. M. 109*. 

Under sub-sec (S) the period of one month is allowed for the presentation of an appeal or an application 
for revision where this is allowed 

Sub-sec (4) which is newly added enables the Court to restore the properly to the possession of any 
person claiming it 

Notes —1. Scope ot eectfon as enlarged Hagutrate may deal with any property mentioned therein 
irrespective ot coromisslon of any offence. — To enable a Court to act under this section, the property or 
document m question (rt) must be produced before it, or (i) be m its custody, or (c) it must appearthataa 
offence has been committed regarding it, or (<0 il must haxe been used for ihe commission of any offence, and 
one of these conditions at least, must exist in an inquiry or trial m such Court The operalion of this section 
hxs been enlarged so as to enable a Magistrate to pass orders for the disposal of any property produced 
before him— Sr i/rwrw/ of Objects and Keaions Under the previous Codes, the words "any property" were 
held to include as well property voluntarify produced before the Magistrate by a witness in the case, as 
property seized b> thePolice*Or found on the person of the accused, 13 B. H. C R. Cr. Ca. 217. Under s. 617 
ot the Code of 1882, the Magistrate could maix '• such order as *t tkmks Jit ior disposal u/ any rforww**/ 

or other proterty produced before it regarding which any offence appears lo have been committed of 
which has been used for the commission of any offence.” .Slr^ 2* C. 499; i B 630 } 46 P. R. 1888} 
10 B. 197 1 14 C. 834. And it had further been held that the application of that section must be 
hmiled to the offence actually under investigation in an inquiry or trial See Ratanlal 800. Under 
tfie present Code the scope of the section, as stated above is very much enlarged though the 
note IS lelt as it was The words " or in its custody or" are newly inserted Under the provisions of diis 
section as it now simds amended, the Magistrate has now power to pass an order regarding the property pro- 
duced before, or in the custody of the Court, even though no offence has been committed m respect of it, 34 C. 
347. \n order may be passed now, under this section, even though there has been no conviction or offence 
proved in which the property produced Sias been used, II it appears to the Court that any offence has been com 
milted, irrespective of the charge or the result of It, Weir 11, 666 } 16 M. L. J. ( 6 h. N.) 4; 11 Cr. I». J. 138 (M )• 
1893 A.W.N. 6 I 5 16 Cr. L. J. 811. The Rulings m Rataaiai 500 and 981 and 46 p.R. i 888 areno longer law 
The Ruling in 30 C. 690, though under the present Code, seems to be erroneous, being based upon the Rulmgs 

' (DwMtuMitutM lorth«ori|ln>lfub-«ee (J) br Avt XTUt of IKS, f IK 

t 8>ib.»w (0 Wkt |nM>rt*a by Act Will of l*tl • 141 

J Cf Th»Ivirt.ny Act XXIV .nd XXV Vlct . Ch*? M • | 


s, 5P.J or TiiR iHsrusAL or rKorrRTY. 

uixlpr Ihe CoJcv In lhal ciV; In najwttmc tb** mrvwi\. tV n«.lc an «.r>W. .IlrectInK lh»* 

Wrtl.Inreppctni «hid» Ihcallcc^l r^cncc said to haiehe-n cortmittf.l to l-'drlirercl i«i ih'* »n 

wboscp-Ksesvionit «as|>iin.l TIi^ ‘;<f««iorw Judcc diMitU^c.! the a|n>riHmm ilus onlrf. ofilh- pround Uut 
Ihe order, was not one under this vrcimn, ai no oicner %ws commillM in resj^rct ot it In rrvldon. W »-*' 
comerKleil that the iJol was iTactioillv (n tJw ois’otlyol th** Court, as th- Macisira'r wlw cntcrtaine«l the 
pUml. iwsscd s jTOsIsional orxW. dclucrinR ih- Idol to «« pcliuonrr, on hi* RitinK v:c»nty and him 

to pro-Jucc It iKf wu the Court, whcncsTf railed uj’on to «lo ««-an order nnt jnstif nl 1-) the Code. 7 C. W.B 8Jl 
The HiRh Court erronrousli he] 1 that no o'lcncc haMnc 1*0^ commtticti th- order directing the rirtjoralion oi 
the idol was not an oreW under tins section and was thrrclore not api-eihlde under s. <20 The ‘‘'K" 
did not deal w ith the uwesuon ol the aisto.ly n! the Court Tlic 1 1 igh Coort Ivts pnivrr also, umlcr a- 42J ( t ) W 
to mate an) ronscrjtvntlal or iiKidental onW that may l>c Jsi«i or irt'i'cr Therc'ore it might we p=>^' 
order under this s/^ion read w nh s. 4yi as sCourto! Keslsion. arwl thus escrn*c, In any es-ent thcpowemoi 
an Appellate Cent also SC. W. K 71l| « t W. II.5M « 1 Cr.UJ.M9 In3«aBMlt has )>cen AeW 
that the first part ols. S|7 apiwars to haaereferenee toca«cs of odenct-s relating t » propert) or relating to > 
ments. cjr. where the Court directs .a* Incases olUicft. of criminal niisappropnalion or olTcnce!i ol 
descnpiion that the I’lOiperi) whidi is «t« Icn or tnlvn*rco|>natcil 1** n-storeil to Its owmer and the ast as 
of the section -ar , •• 'rAieiS 4<ai ffen vtrJ J r the eommtttton of any t'JJfnct ' must refer to cases o t ic same 
tuiturc, te.. 1 1 instruments like guns and smirds jcosluced iii Court 

2. Scope of ft 517 and 551— s S£t apjvliei only to ases where the 1 olicc .act i«t» otoUi and 
piajaidca poKediirc allemalhetolhat jrfOMdein>) S.S17 A'C 17 D 745 1 93 B. 51*, 9 A. 376; ! B 630. ’ 

j.howeaer, in SS B.5S3, was of ujunion that s. 523 appliesl espially wlieilier the ‘ciiurc h> the 1 0 i« 
under a Magistrate's warrant or wuliout a warrant .Sre Notes to t 523 

a. When lampli U prodnced In Coart. whole bnlk taken lo be prodaced -W hen a 
salt orother article 111 hulk IS produced and receivesl inesulencc as a sample ol the bulk, the whole )u 
be taken to h.a\e beenprodu^ bJorc the Court, within U»e meaning olUiis section, Weir 11,670. 

IN RESPECT OF WHAT PROPERTY OR DOCUMENT ORDER MAY BE MADE. 

4. Docs sectioB deal with ImiBottWe property r-This section does not apply to 

pert) If the word ‘property ’ comprehends both moaeable and tmmoa-able property, s. 517 ^ * 

mudimofc comprehetisiae in us me-aning than s. 522 which aaould tlius lie superfluous (53 C. 373 
18 C. W. If. 11*6 e. 15 Cr L, J. 175 1 iee also 38 C. 41 ; 1990 A. W. N. 8 1. In 4 b. B R 339 ip« 7 Cr. U J. 490, It wag 
howeaer held llutthe word ' proi>cfty tucludes immosabic projaerty 

5. Dliposal of propirty feaad la neeased^ potieiiloB ai t» which no offence U committed ^ 
Case of criminal breach of trust, a Magistrate directed by his older that out of llic money and onwm 

recovered by the Police, the sum erjual to the amount embctrlcd by the ikfendant (accused) should 

oacrtoihe complainant nnd the balance should remain wuh the Police until further orders pen ® 

disposal of the other case— S.S17’ field, that there was nothing to show upon the record tna y 
offence w'ai, committed in regard to the property found by the Police on Uie person of the accused or at it wm 
used for the commission of any offence and that the Magistrate had no authority to make the o ‘ • 

24 C 499 { Weir II, 665. Rut the correctness of this ruling may be doubted having regard to the enlargea 
scope of the present section, Weir II, 665. See also 9 C. W. K> 519 and 22 B, 8*4; 34 C. 3*7 dissenting jf^>» 

80 C. 690; 11 Bom. L R. 16i«9 Cr. b. J. 163 In Ratanlal 836, it was laid down that, wrhere on offence appeaRl 

base been committed regarding the money produced in a case, the Magistrate is entitled to refrain from ms mg 
an order under this section, but if necessary, proceedings may be taken under s 623 *2 M. 9. 

6. Property remotely connected with the offeoce committed cannot be deslt with.— A boat illegally 
used for hire in conUavention of Bcmbey /tetU of IS84 cannot be sold under this section. Neither this section 
nor the Bombay Public /^rrry /!<■/ of 1884 does warrant such sale, Ratanlal 688 A man may use a « 
other instrument for committing an offence and doubtless ouch a weapon can be dealt with under this serti n- 
Rut boats which were used by the accused in going tocommll the theft or in escaping from pursuit, cannot toe 
. , I _ _ _ .... ^ .. ..(Can.... If 1, ffK 1.1 *n regarded one might conceii’e a 

unlawful trade, would be 
IMS in publication, but the 

Printing Press in which seditious matters have been pnnted, cannot be said to be property which has been used 
for the commission of an pflenc^ within the roeaniogoJ this section, th« Press being but a remote msttuinent, 
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31 C. 988. The accused w'as convicted of the offence of rash drmng under s 279, 1. P C, and the eon\ icimg 
Magistrate passed an order under this section that the cart, pony and harness which the accused was driving 
should be soJd and the sale-proceeds paid over to complainant as compensation, held the order was illegal. 
9P. L B. i9CH = J Cr. L. J. 38. See also 37 P. W. B. Gr.L.J.lil,* 8C. W. N. 887; 4P.L.B iSoi, 

5 N. L. K. 59 = 9 Cr. L. J. 639. 

Property fahety alleged to be stolen — The petitioner falsely charged A with having stolen certain 
articles which were subsequently found m the petitionei's possession The petitioner was convicted under 
s 182 I P C , and the Magistrate directed thearticles tobe sold and the proceeds credited to GovernmenL The 
High Court set aside the order and directed them to be restored to the petitioner, 9C W. N. 697 = 2 Cr. t.J* 
271 See also 9 M. 4i8 0>ntra 24 M. U J. 1. Note 12 (i). 

7. Uoney given as bribe to poblie servant maybe dealt svitb.— A public servant was convicted under 
s 161, 1 P C , and the Magistrate passed an order under s 41(», Act X of 1872, m respect of money produced by 
one of the witnesses and alleged to have been given as a bnbe. The High Court set aside this order, remark 
mg that the section was inapplicable as it merely authonzed the Magistrate to declare the ownership of the 
property which had been the subject of an offence, Welp II, 663. This was under the 1872 Code, but now the 
order of the Magistr.nte would be right as the money given as bnbe may be considered as property which has been 
used for the commission of an offence Weir II, 669 {footnote) See also Weir IJ, 666 and the conffscation order 
made in the ruling printed at Wctr 1, 534, 

8 Disposal of property to which original may have been converted or ezehanged."In view of the 
explanation, the objection that the coins directed to be returned are not the identical coins sold is unsustainable, 
4S L.25S=12Cr Ii.J. 397. The words 'conversion ’ and ‘exdiange * must be taken m their ordinary sense 
They apply to such acts as the melting down of gold and silver ornaments and the exchange of notes for cash. 
Where, therefore A obtained a deaee against B fraudulently on a forged note and m execution of the decree 
purchased B's garden and took possession thereof and was subsequently convicted of forgery and cheating, htli 
that It was not open to the convicting Court to direct restorabon of the garden to Jl as it could not be said that 
the garden was property acquired by the conversion or exchange of the forged promissory note into or for a 
decree, 4 Bar L. T. 211 — 12 Cr. L. 3. 4T3. 

9. No order as to thing net In existence when offence corDmitted.~*A Magistrate has no authority to 
make an order under this section m respect of a thing which was not in existence when the offence was cojn* 
muted, eg , an innocent purchaser of a stolen cow cannot be ordered to deliver up the calf which he ^ot 
while the cow was in his possession lo U. 25. 

WHEN ORDER MAY BE MADE. 

10 Order may be made only when there has been enquiry or trial —When an order directing 
delivery of property is made by a Magistrate witfiout any criminal proceedings before him or any other 
Magistrate, but merely on the application ot the person in whose favour such order is made, such an order jj 
entirely without jurisdiction and this section cannot apply to the case, 6 0. L. J. 707 =.6 Cr. L. J. 402. Similarly, 
m 9 a L. J. 229 = 5 Cr. L. J. 147, an order passed by a Magistrate directing delivery of property to the compfaw 
ant, merely upon a complaint that some accused persons were detaining it unlawfully is illegal The High 
Court, as a Court of Revision, set aside such an order, but declined to make a further order for restoration, on 
the ground that it would be illegal to do so 

(i) No order tr$ay be made when accused dtes before trial — When a person charged before a 
Magistrate with cntnmal breach of trust in respect or ceruin jewels, died before tnal, and before any evndenc* 
was recorded and the alleged owner of the jewels whidi were recovered by the Police from the pledgw 
and sent to the Magistrate along with the charge-sheet, appplied to be put in possession oJ them under Uns 
section and s 523 after inquiry as to their ownership, held, that this section did not apply to the case and 
further that as there was no evidence or finding about ownership, s. $23 did not apply and that the MagisUaVc 
was not bound to hold an inquiry simply to determine the ownership of the jewels The case not coming 
therefore either under this section or $ 523 there was nothing to authorize the Magistrate to depart from ths 
general rule that property taken under die authonty of thelaw, fora particular purpose should on the fulfilment 
of the purpose go back to the custody whence it was taken, 29 M. 376, where 23 B 844 and 17 B 748 are 
referred to 

(ti) No order where trial w barred under s 403— Where the trial of a person is barred under s 4CQ 
It Is not open to the Magistrate to pass an order regarding the disposal of property under this section as such 
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*n order could onlj l>e made "irkfn an in^mry rr trial tn a Cnuttnai Ccurl it to^ttmdidT' The tnal 
hanuR ticen hatred !i> s. < W there \r«a no lnqmr> or tn»l at *11 within lh<' tneanlnjr o( ^ 517, 4 L. B. R. ns ■■ 
7 Cr. L. J. 490. 

tf«0 A<J frdtr nhtn li — A MaRltIralc cannot piM an> imlcr uml'T thia section 

when dumnsinp the complaint under * M as It cannot he said that there was an) cwjiiir> or trial before him, 
31 V. L. 1 » 14 Cl*. L.i. *7. ^^ion SJ7 applies onij wlicn an inquiry or tnal is condiidcil 
(i ) Can enj crier hi trJten aeetitfJu aiueniing f—SeeW B.tiX 
It. Order e«|ht not to bo tnodo befer* coaetBiloa of laqalry or trUI.—An order under this section 
cannot be made before the conclusion of Uie tnsl. A wss chifRcd with theft in rcstiect of roUI and silver 
ornaments o! /J and C wiih havlnc dishonestly received and di<pose<I of them, iinclcrss. at I and 414, 1 T C. In 
the course of an InvestiRation ilw Police sclrcsl from I) inRots of ROld and silver into which tficy alleged D 
had converted the ornaments wluHi Ind Ixen pledRcd to him by C On rft conviction the Magistnte ordered 
the gold and silver InRots to 1>e made over to P The pmcredinRS against Cwere .sdyiumetl snd suljseqiiehtly 
Cwas convicted On /Ti application ior revision of Msgistrates order rcRarding dujiosal of Rotd and silver 
ingots, ><*/./, that the order was illegsl and that the MaRistrate should p.sss fresh order ncco ding to hw.Rataalal 
#57. He must maVe the order St the lime of passittR Jodgrnent. 1# W. R 3. Put in 34 B. 553, a summons was 
issued for the appeimnce of two accuseil persons and certvin propert) wss pnxluccd on n scsrcli-wsrnint issued 
by the 'lagistrate No further proceedinRS were tiWen against one of these persons, but lie claimed the property 
seized as his own. It as Meld that he was entitlevi to an immediate inquiry, whether the property belonged, as 
alleged, to the complsinanl and lormed the subject of the oflence under tnal or was \n jvKscssion olthst accused 
person as his own. Rut see the new a S]6 (b) which enstdesa Court to msWe an order of dispos.vl dunng an 
Inquiry or tnal 

11*JL— Order cut be made oaly after eonctBtlon of trial and not oa lahieqaeat appIieatIo8.>«Under 
a 517 ot the Code an order for the dtspo-ol of property can only l>e made upon the conclusion of an inquiry or 
tnal and not on the apphcstion of A person sutrsequent to the conclusion ot suchtrisl The applicant has his 
remedy b) means ol a ovil suit, 4 Lab. 460. See also 46 M. 163 holding thst an order under this section must 
be made either at the time of disposing of the appeal or so soon theretlter that it nisy be treated as part of the 
appeal proceedings ’ 

WHAT ORDERS HAY BE HADE 

11. Dow 'dlipotid* iBclado ‘dwtreetloa' oe ‘foTftUero’l See now subsec.fl>ab. amended which 
expressly includes destruction or confiscation, etc, under ** dispos.'il** 

(i) Order for dtsfotal vnll tnelude an order for forfetiurt or eoafiteoltou — RatanUl 493. The 

nature of the order to be passed for the disposal is not specified. If the property hns been used for the 
commission of an offence it is impossible to suppose that the Legislature intended tint it should be returned 
to the owner who would be the person Rudty of the offence If the piopcriy is the subject of the offence as m 
cases ol theft, misappropriation etc. the proper order of course would be to direct it to be returned to the 
person from whom It was stolen or to the owner whose property was approprnted The policy of the law as 
laid down In various enactments with respect to property used in the commission of an offence shows the 
order under this section may be according to the nature of the case either for the destruction of the | roperty or 
for Its forfeiture A similar interpretation should be placed on s '23 The power to order restoration is 
discretionary and the Court is not bound to exercise It On pnnciple the view taken in Weir 1, 584, apparently 
expressed In 9 U. 443 and 8 C. VT. N. 867 cs 1 Cr. L. J. 849 appears to be sounder than the contrary view expressed 
in, 84 C. 686 ; 9 C. V. N. 697 3 Cr, It. J, 373 and 19 U. L 3. 334 = 6 Cr. L. J. 149. ' Disposal ’ is a comprehensive 

word which would include iorfeiture. An examination of the history of the section also shows that the powers 
of the Courts have been gradually widened. Where it was Jound A that had foisted certain articles into the 
accused’s house for the purpose of bringing a false case of theft and brought a complaint in the investigation 
of which the articles were seized but the complaint itself was dismissed held the Magistrate had jurisdiction 
under s. 523 li not under s. 517 to direct the articles to be forfeited, 94 U. L. J. 1 ea li Cr. L. J. 37. 

(ii) Contra.— The word 'dtsposal' doet not tnelude etlher confise^iton or destruction of property^ 
Under this section a Cnminal Court has no power to direct forfeiture of property 34 C. 986 } 37 P. W. R. 1907 « 

6 Cr. L. J. 411. A Court cannot under this section direct the confiscated article to be sold or destroyed, 

19 M. L. J. 254 = 9 Cr. Ii. J. 149. The object of the section w to enable the Magistrate to direct the property 
to be Riven to some person to whom it appears to belong or to al'ow it to continue in the possession of the 
person m whose possession it was founder to make some order of that character Where, therefore, the 
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accused Was convicted under s 182, 1 P C , “ or giving false information accusing J3 of theft of certain jewels, 
which were found on search in the accused’s own house, and the Magistrate passed an order confiscating the 
jewels and directed them to be sold and a portion of the the proceeds be paid to B as compensation,” and mmaking 
the said order, the Magisirate professed to act under this section Held, this section was never intended to 
authorize the disposal of property in thatmannerandtheordersregarding confiscation and payment of compensa 
tion were set aside as illegal, 9 C. W. N. 897. Where a person was convicted of seditious publication under ss 124- A 
and 153-A and the Press was directed to be confiscated and the Government contended that the Court had power to 
order confiscation inasmuch part of the Press was produced before ii and the rest was in its custody and 
if confiscation is not legally permissible, destruction might and should be ordered, held that Chapter XLIU of 
the Code does not contemplate an order of such a nature Penal laws are not to be extended in their scope. The 
Code of Criminal Procedure is a body of adjective law and such cannot readily be interpreted as authoniing 
the infliction of a suffering or an encroachment ol natural liberty or rights In these circumstances it would be 
strange indeed if the Legislature which in ss 62, 121, etc., of the Penal Code and in numerous other sections of 
other Acts has expressly provided for imposing penalty of confiscation upon persons convicted of specified 
offences, intended by using the general word ‘disposal’ to authorize the infliction of that punishment not 
merely on the offender under trnl but also on others who may not even be before the Court No distinction 
can be draw n between confiscation and destruction S H. L. K. 59 ta; g Cr, h. J, S39. 

13. Section inveita H&gtsirate with a dlserotlon&ry power which mast be exercised JadlcleUy.-* 
Section 517 invests the Magistrate with a discretionary power and it is a rule of law that such power must be 
exercised judicially, t e , according to sound principles of law and not in an arbitraiy manner Put what 

that means is, not that tlie order is in the opinion of the higher tribunal of revision an improper one which it 

would not have passed but that, having regard to the materials before the Court exercising the discretion that 
discretion was exercised m a legal manner Now, if there were no materials whatever before him the 
Magistrate ought to have returned the property to the person from whom it was produced But if them 
some materials, then ihe Magistrate s disaetion came into operation, and it w as for Inm to say what order ought 
to be passed having regard to all the facts in the case. Where there was a quarrel amongst the members of a 
)0Jnt Hindu family and the Magistrate, although holding that no offence was committed passed an order 
directing the return of the property to the complainant, held this discretion ought not to be interfered with' 
11 Bom. L. R 16 9 Cf. L. J. 162 S<e also 17 Bom. L. B. 922 16 Cr. L. J. 763. It should be exerased iQ 

favour of the person entitled to the possession of property before Court , so long as there is anyone entitled to 
the possession of tlie property, Government has no claim to it. 3 Bom. L. R. 768. 

|i) Magistrate eannot on mere suspicion order forjeiture of property ~~P>. Magistrate acting under 
this section cannot, on mere suspicion that an offence has been committed with respect to property produced 
during the trial of a aiminal case, order forfeiture of the property, and be is only justified in so doing after 
having made a separate judicial inquiry m winch tlie coiripUinant has had an opportunity of explaining any 
suspicious circumstances, Batanla! 492. But when the accused was convicted of an offence under s 2Hi 
I P C , and a counterfeit rupee which, it was not shown had been delivered or attempted to be delivered to any* 
one having been found in his possession, the Magistrate ordered fts destruction. Held, that even if the order 
Was not strictly covered by the terms of this section, the order should not be interfered with, Weir II, 669. 

(ii) Generally in cases of acquittal, property should be restored la the person from tvhomitts taken ^ 
After an accused has been acquitted of the offence of theft or burglary, the proper order to make is to direct that 
the property found in the possession of the accused should be restored to him The complainant m that case 
couid go to the Civnl Court, file a suit and secure an order of iiijonction, 18 C. W. N 959 ^ IS Cr. !>. J* 
When the accused are acquitted of tlie offence charged any property seized by the Police during the iiivestiga 
tion of the case from them, must be restored to them when no offence is found toliave been committed 
m respect of it, 1 C. Yf. H 561 { 16 M. L. 8. (5. N.j 26 » especiaHy, in the absence of a finding in the case 
that It belonged to somebody else 3 U. L. T. R. 334 Where a second-class Magistrate found th^ 
no offence had been committed in respect of certain |>roperty, and ordered the property to be re^ored 
to the accused from whom it had been taken the Police, it was held the order was in accordance 
With this section and s. 523, Weir II, 669 and 638. When the accused is discharged under s 253 no 
offence is prov ed against him , then fore the pre requisites of an order under this section being wanting the 
property should lie restored to the accused from whom it was taken, Weir II, 668 and 668. In 1 B. 630 followed 
m9 U.4(ai 34C. 499J 14 0.836; 10 B 197; 17 3.748} 22 B. 844 and 1896 A. W.H 68, it was held that upon 
geneml principles, on the acquittal or discharge of the accused, property should generally be restored to the 
person from whom u is taken, H C. P. 60, or to the accused. Weir II, 666 and 668, but that when such property 
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is de^^^•eITd l>j Police umJer the Illegal order of n MaRisttatr tl«e HiRh Cotin haa no power to nnler fw restora 
tioa This defect Is now rctt>o>Td by ntidilions made lo i. 8W Itut haslnc regard tolSc change* !ntro<ltice<l 
In the sections, the decision in 80 d 690 seenn to l« Incorrect, and t!« order Uased on the general proposition 
that f’rr'ptriy in rfsf<cl cf trAir* */i cfftnrt Au httn (otntnttied, should l»“ restored to the person in whose 
possession U sras found, Is not an order under this section, ih >ogh this section In noiwa> precludes the passing 
of such an order. Vclr If, 668. 80 C. W. N. 1301. 


(til) In tf^exattaui ^Ut;xi.lrcU may erder frvfftty t * be d(h etf dt* f^rtrynother than the one intihose 
f<oitettton it trae /■>und~T\cn sshcre a p-art> |s charged with theft and that charge Is dismissed or the party is 
discharged, an order can Im made under this section for the dehscry of the subject matter of the alleged theft 
to some party other than the party In ashose possession the property was found at the date of the alleged 
offence, Kad. Cr. Rer. Cast C77 of 1908 referred to, 31 V. 91. Where a person w as .accused of dishonestly 
receulng stolen property, knowing It to lie stolen, and was disdiarged by the Magistrate on the ground that 
there w-as no caidence that the property was stolen AelJ that the Magistrate was eomi'etenl, behesing tliat die 
property w as stolen, to male an order unders. 418, /\ct X of lim reganhng Its disposal and to refuse to restore 
It to the accused, 3 J-IW t ej 9 M. IIS. Where a Magistrate conslcted a person o! the dishonest receipt ol certain 
stolen bangles, and the bangles were on the same day ordered to be restored to the owner, and on apiwal the 
accused was acquitted, die Appellate Court finding that diough the appellant had cleviy displayed the most 
gross want ol common caution in buying such articles from a comparathe stranger, it was not prosed 
that he knew or had reason to behese the bangles were stolen It w-as held that under the arcum 
stances the Magistrate was right in refusing the application and leasing Itie applicant to hts remedy 
m a Cisil Court, 1898 JL W. H. 61. Similarly, where a Magistrate finds (be property belongs to the com 
plalnant in a case of theft, but acquits the accused un the ground that there was no dishonest intention 
on the part of the .accused, he has jurisdiction to order that the property should be given over to the 
complainant, 16 M. L. J. (Sh. N ) 4 /oZ/oar^ m 11 Cr. L.J. 13S()!.). Hut where property belonging to the estate of 
a deceased person, was found with a person who was acquitted by the Magistrate of having dishonestly taken 
It, so as to amount to theft, it was hold, dut the Magistrate was not competent to order it to be given to the 
hdrsof the deceased person and hts order was cancelled, 1 S. 630. See It C. 834. It was further held that the 
High Coun had no power to direct restitution of propeny, already delivered by the Police under an lUegal order 
of the District Magistrate. lu 8 B.S8S| where the accused was acquitted ol having cut down and stolen wood 
belonging to the complainant, on the ground that he acted under a misapprehension that the land on which the 
trees grew belonged to him, the High Court refused to interfere with the Magistrate s order directing the wood 
to be given to the complainant because he was really entitled to the possession of iL 

(iv) bfjgtttraie has no discretion when accused When, a Magistrate finds that the com 

plainam was assaulted and forcibly dispossessed of a bungalow and its contents by the accused and convicts 
the accused under s 323, (PC, held it was the duty ol the Magistrate to pass orders under this section and 
s 522 directing restoration ol the bungalow and Its contents to the complainant, 35 C. 44. 

(v) Property not to be returned when person tn whose possession it was found disclaims li . — A 

Magistrate is not justified tn ordering that the property sliould be delivered to the accused when he disclaims 
the property The Court should retain the property until one or other of Uie parties has established his right 
to It If it has been paid or delivered, the Court has power to call upon the reapient to return it 37 P. V. R. 
1918 14 Cr. L. J. 596. 

{vi) Proper order when there ss a bona fide dispute and proper^ perishable —K complaint of theft in 
respect for certain fallen trees was dismissed as there was a bona fide dispute about the ownership but the 
Magistrate directed the trees to be delivered to the complainant on revision the order was set aside and the 
High Court ordered that the wood should be sold and the proceeds should be retained by the Court until they 
were shown to be payable to one or other of the parties, either in virtue of a decree of Court or in virtue of an 
agreement amongst themselves, 16 Bom. L. R. 951=3 Bom. Cr. Ca. 269 = 16 Cr. L. J 111, After attachment of 
certain trees, proceedings under s 145 were dropped, and the Magistrate directed the produce to be delivered 
to one of the parties though there was a dispute to the ownership Held the proper order was to retain 
the produce in the custody of the village officers until one party or the other obtained the order of a Civil 
Court, and if the property was perishable or difficult to be kept in safe custody, It might be sold and the sale* 
proceeds kept in deposit, pending the same event, 16 Cr. L. 1 , 104 (U ) 

{tfiii When two innocent parties claim, the negligent party must suffer See 37 A. 630, in Note 16 (ink 
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lhtomAmem« In deposit him as trust, and to produce them whenm-cr required. In the meanuhlle, the 
complainant nas directed to hate his chim prosed in a oxniictent Court tfdd that th^rc «as tvi section o( the 
]a«, uhidi enabled a Magistrate to make the order demanding security, lor the production of the articles when 
required. If the Magistrate thought that a cnminal olTence hsd been committed, he ought to have proceetled to 
direct ihclr production utvler » PI or, If necessary, take sic|»s under 4.P<>, If he did not Intend to take iirDper 
steps, tlie onl) course open to him wa.s to leas-eil to the Cisil Court to take siicli steps as it might think lit to 
secure the ivopcrt) Also the order Insing licen masle In a matter which had come liefore the Msgistmte 
In his jiidiaal capacitj, could not lie reganled as an executlse order merri), and tint is a jiidiaal order it wss 
made u lUioiit junsdiction, 7 & W, N. 82], but tft Weir tl, f8S. 

It. Proper erdor when carreaey aote« or cerreat cola <i produced before CoarC— Propert) m i bank 
note p-i-sses like lliat in cash b> deliscr) and part> taking it boma fide and (or value is entitled to retain it as 
against a former ownerirom whom It has liecn stolen. (A/i//rrs AMcr.sm Ii.Cates4^S) A ctirrenc> note was 
changed at the Cosemrnent Treasury l») one A/; who was sultscquenil) convicted ol stealing u from .S The 
note was produced in esidence in the Sessions Court, whicli directed it to be given to .Tfrom whom it was 
stolen. On jietiiion from llic Treasury Officer to revise theewder of the Sessions Court, the High Court gave the 
following judgment — ••The question is whether the Salem Tre-istiry or die jerson from whom the note was 
stolen IS entitled to the currency note, fhe Sessions Judge has decided the case upon an illtistrntion drawn from 
the new Contract Act emlodying a sery old rule of law. that possession by the taker in good faith is no defence 
against the owner ol a dialtel whose jiosscssion was lost through theft. The deasion is in ippheabte to the case, 
lor money {and a nolL of this kind is In kgat view money) does not stand ujion the footing of other chateK 
\^FoiUr V Green, 6 H. and N. 798.) In the language ot I ngliMi law the jiropertv passes b> mere delivery, and 
m the interests of commerce and the security of human deuliiig nothing slion of fraud in taking an instrument 
payable to tin, bearer will ergralt an exception upon the nUt, {Goodman v Harvey. 4 Ad- and E. 870) Here 
the treasury was bound to cash the notes and the original owner ha> no claim against it The order must be 
reversed* 7 H.H.d R,238| also 3 C STS - 1 C. L. R. S39 and 1 y,-W. P,H.C R.293, where it was Ar/rf, that 
the diange of currency note for cash is the exchange ot money in one form for money in another form, 
and either form being legal tender, it is impossible to say that one is the price of the other This case wras 
in 19 C. 92 at p 62. Jlrr also 20 W. R. 39; 16 P. R. 1698} 9 P. R. 1873, 5 8. 1. R 183«> 13 Cr. L, J. 21 ; 
17 Bom. L, R. 922 -■ 16 Cr, L. J. 783. Cuaency notes must genenlly be returned to the person from whom they 
were uken, 1911 (2) U. W< K. 370 » 12 Cr. L. J. 400 But in tfelr 11, 670 and 440, it was held that an order of 
a Magistrate directing that money obtained by the Police from the person to whom the same has l<eeii lent by a 
thief or receiver, should be paid over to the owner, ts not in contravention of this semon 

(i) Rule as ta money applies only lo atrrenteotn —Where Boboshat com came before the Court a.s part 
of the stolen property and nocustom IS set up to show that It i> current coin or legal tender in British India, it 
was neld that the rule enunciated in the preceding note relating to the current com of the realm, does not apply 
and the Court is at liberty, under this section, to award the same to ihe complainant, from whom they were 
stolen, 28 B. 702 

(ii) The rule that Idle to money passes by mere delivery is however limited to eases where receipt of 
money is bona fide — See 4 B. L. R. 299 =a 13 Cr. L. J 397. An objection that the coins are not the identical coins 
stolen IS unsustainable in view of the explanation. 

(ill) Rule as to eurreneynoles modified, when the yuestion is which of two innocent parties is to suffer — 
The petitioner, a dealer in hides, received the right halves of two currency notes from another dealer in hides, 
as secunty for the pay mem of the pnee of skins delivered to the latter, who promised to give the other halves 
which had already been ^iveii to the respondent. It was found, that owing to the negligent conduct of the 
resjrandent, m having allowed the owner to retain the right halves with him he committed fraud on the 
petitioner The Magistrate after convicting the owner of the currency notes for cheating, ordered the return of 
the right halves to the petitioner The Court of Session, acting under s 520 annulled the order and directed 
the petitioner to hand them over to the respondent that the petitioner was entitled to recover the half 

notes originally made over to him from the respondent or to obtain compensation from the resjxindent, if he 
had parted with them inasmuch as it was owing to the negligence of the respondent that the owner of the 
currency note had committed fraud on the petitioner Where a bubordmate Court makes an order under s 529 
directing the disposal of any property, regarding which an oflence has been committed, the High Clmrt can 
interfere in revision against that order, •• and make any further order that may be j ust,** 37 A. 630, where 1698 
A. V. M. 40 Is followed The jurtsdicuon of the Court, as a Court ot Crimiciat Revision to consider the 

rights of the parties and make this order, seems <^a to doubt. Contra, see 9 C. W. N. 949, 
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17. Proper order vhen third parties are lavolted— 

(*) Rtghis of Ike pledgee of itolen prvperly —K Magistrate should not make an order for delivery to 
the owner or complainant, of property regarding whidi an offence has been committed, without giving the 
person (pledgee) from whom the property was taken an opportunity of being heard. An appeal lies from such 
order, and the Magistrate should not under subsea (3)<rf this section, allow his order to be earned out until the 
penod allowed for presenting such appeal has passed. When, however, the evidence disclosed a prtma fattt 
case, oS a certain jewel having been obtained from the owno' by means of an offence or fraud within the 
meaning of s, 178, Prov (2) Indian Contract Aet, and being pledged subsequently to another person, the Court 
declined to interfere with the order of the Magistrate, directing tlie return of the jewel to the owner without 
heanng the person with whom the jewel was pledged. Insudiacase, the pawn-broker from whom thejewel 
was taken, was held to have the right to bring a suit in the Civil Court to enforce his hen on the jewel, 
4 Im B. R. 13 = S Cr L. J. 125. But where certain jewels were given to the accused to sell, but she did not sell 
them and her niece paw ned tliem, and the Police seized the jewels from the pawnee and returned thetn to 
the owner under orders of the Magistrate, who convicted the accused of cnminal breach of trust, held the 
quesuon as to tlie validity of tlie pledge, and the question whether the circumstances were such as to raise 
a reasonable presumption that the pawner as acting improperly ought to be left to a Cml Court, and the 
possession of the jevvels ought not to be transferred in consequence of the Pohee having seized the®. 
The owner having given the jevvels to be disposed of for money, he is not entitled to the assistance 
of a Cnminal Court in recovenng them from a pawnee to whom they were so disposed of, 3 BW 
L,T. 111 = 12 C».l,.J.88i B.R.25 =8 Cr. L. J. 133, •wheie27M. «4 and 12 B. L. R. 42 are rejtrrtita 

M obtained a pair of diamonds worth Rs. 80,000 promising to return them the same day but instead of doms 
so, he pawned them with Cfor Rs 4,00a J/was convicted of criminal breach of mist and Cwas directed to 
return the diamonds to M It was contended on the authority of 4 L. B R. 25 = S Cr. L. J. 135, that the order 
for the return of the diamonds w as wrong as they were not obtained by means of an offence or fraud , heli 
following 4 L B. R. 13 = 6 L. B R. 125, that the order was justifiable m the arcumstances of the case, S Bar, 

I, 111 = 12 Cr. L, J. 88 , but if the articles were given to a broker for sale and he sells the jewels but nisappro- 
pnates the proceeds and is convicted of criminal breach of trust of the money, the purchaser of the jewels 
IS protected by s 108 (except) to the Contract Act. and is enuUed to have the jewels returned to hio. 
4 Bar. L.T. 170 = 12 Cr. L. 3. 467. See also Iffeir II, 672. 

(«) Refund of prise money obtained by cheating —Where a person was convneted of cheating unde* 
s 420 I P C , by falsely pretending to be the winner of a lottery prize and dishonestly inducing the lottery 
ofiiaab to pay the prize to him he may be directed to refund the money to the lottery officials under this 
section, 19 Cr. X<. 3. 955 (Bor) 

(«*) To purchaser in market overt no protection in India.— Vndcr s. 108 , Indian Contract Act, ^ 
seller cannot give to a buyer a better title than he himself ha» Held therefore the real owner of a stolen 
buffalo, was entitled to recover it from the possession of an honest purchaser who acquired it bona fide after it 
had been bought and sold m market overt, 2 P. B. 1008 = 6 P. Iff. B* 1908 = 7 Ct, L.J. 219; but see^ and 
8 P. R. 1872. 

18 COMt competent to direct joint delivery.— Where it is found that subject matter of the offence 
belongs partly to the accused who has been disdiafged and partly to him and another jointly, it is not illegal 
to pass an order to deliv er the property to both on their joint receipt. 34 H. 94. 

EXEGUTIOH OF ORDERS. 

19. Befect ot order as to flnaiUy.— An order after tnai, made by a Criminal Court for the restoration 
of property under this section, is conclusive as to the immediate right to possession, 9 B. 131. The only effect 
of the order is that it determines which of the parties shaQ be left to sue in the Civil Courts, 8B P. R. 1911 
12 Cr. Ii. J. 400. The real owner may proceed against the holder of the properly It is not for the Cnmma* 
Court to consider whether such person is entitled to retain such possession, 17 B. 748, and thus assume the 
functions of a Civ il Court, 1 B 630 , Ratanlal 500 , 29 H. 375. 

20. Order ihonld net be canted ont at once bat kept In abeyance. — See sub-Sec. (3j The Intcn 
lion of the Legislature is that even if the hlagistrate directs restoration, ihe order should not be carried out at 
once but kept m abeyance tiU the order becomes really final either by there being no appevi or by any fiiwf 
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order by a Coun o! final )unv)iaion, tft & W. )(• 9)) 15 €r. U 3, 111. When an onler directing detirery o< 

jios«evMon to one ivarty U set aside b> a lilKher InbuaiU tint order canlcs w ith It th'* inrident of restoratfon 
Mhidi the Mtct'fnte is bound to Carr) out, IB C. W. N. HIT 19 Cr. L. 3. 513. 

31. Rcipenttbnity ot Ua|litratc rcUrnlnf property before appeal time hat eiplred.-.WI>en a 
Magistrate In acquitting the accusctl ttlurned the moiw) produced before him, Iwfore the esplrj of the appeal 
time, ind the accused on being nUed upon, subsequent to tlie dis]x>vil of the appr,i1 to refund it, did not do so 
U «as ArW the District Magistrate sliould report the matter to Covemment, in onler that the Subordinate 
Magistrate who was clcifi) responsible, might l«e ealla! upon to nitke gooil the amount— Af /f C Ptv 78t J, 
daled^id ^f•lrch lR9t If in such s case, the amount is not made goo<l the remed) is l>y civil suit against 
the SulrMagisirate, accuscil or l«tli — ,Vji. C O \o k» J , dated WlhjMnf, I90t Tlie snviunt may alvi lie 
recovered under s St? as it it WTre n fine, 19 A. 113. 

S3. Ha|liUrial control cadi when property It handed over.— When i Mtgtstntc hands over propert) 
to anj-une of the imdies hts control pwa Magistrate eraser If lie tikes again Uie same prO|)crty from sudi 
person for the inspection of the Apinllatc Coiiri, it does lail come into his lossessioii ns projurrty scired b> 
the Police or propcoy over uhich he hid anj puiscr of dispoiil, 1997 A. W. H.3B. 

35. Connterfelt colni to be tent to Bombay Mink— When in> counterfeit coin his lietn ordered to be 
confiscated by a Coun acting under the |iro\isiQns of ss. $17,533 and 53t, the Court should send tlie same to the 
Mint « Bombay or to the nenrest treasurj or sub-trexsurv officer, to !>e remitted b) him to the Mint— ^d/rr // 
CO- Or.p 77 


POWERS OF APPELLATE AND REVISIOHAL COURTS. 

34. Appefface Caaftaaa mska aa ardae aadee (iU teci/oa ereo ir&aa de$C Coortdocs net do to.— 
Notes? at p 1036. An Aptiellne Court is entitled in an appeal from a comiclion and in other cases, to make 
any amendment or any consequential or Inadentalorderthatmay bejustor proper Thus, an ord«r directing the 
restoration of profierTy Vibich was found to have belonged to the complainant, but the restoration of which was 
not ordered by the Court of First Instance, is a consequential <k incidental order within the meaning of s. 423 (i) 
(i), a A. L. J. 770 •• 4 Cr. L. J. 870. See also 6 C. V. N. 718. Under s. 520 the Appellate Couq has the same 

powers as the Court which tned the case to pass an order under tins section directing the parties to gel their 

claim established in a Civil Court, 59 A. 374 where 9 G. V. N. 049 3 Cr. L. J. 369 is /oHowtd, 33 B. 841, ts no 

longer good law as It was passed under the old Code, but in Velr II, 674, it was held that the Appellate Court is 
not competent to pass my order under this section when the first Court fails to do so. See Note 87 at p 1036 
and see 89 C. 1050. 

29. High Court nay In revlslen pus an order under this lectfon.— S’rr 19 Cr. L. J. 698 (Bor ) and Note 
66 to s. 439 


26. Powers of Appeal and Revlslonal Court* to deal with orders made nnder this seetton.— s 520 

and notes thereto 

518 . In lieu of itself passing an order under sertion 517, the Court may direct the 
Order may take *0 ^ delivered to the Distnct Magistrate, or to a Sub-Dinsional 

form of reference to Magistrate who shall in such cases deal with it as if U had been seized by 
Distnct or Su^Divi Police and the seizure had been reported to him m the manner 

s,onal M.8,stra<e „e„„„„ed 

Motes. — 1. * Uanner hereinafter mentioned .' — See s. 523 

2. Scope ot the leetlon.— An order under this section can be made only in respect of property (a) regard 
mg which an ofience appears to have been committed, or (0)whidi has been used for the commission of an offence, 
or (<r) which has been produced before a superior Court, or (rf) which has been in the custody of such superior 
Court, Batanlal 499. In 14 C. W. N. 219, the High Court set aside an order of a Sessions Judge made under 
s. 517 without an inquiry as to the ownership of a sum of money found with an acquitted person and held, that 
an order under s. SI8 ought to have been made 
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519. ’^'Whfcn any person is convicted o! any offencfe which includes, or amounts to 
theft or receiving stolen property, and it is pro\ed that any other person 
has bought the stolen property from him without knowing, or having 
reason to believe, that the same was stolen, and that any money has on his 
arrest been taken out of the possession of the convicted person, the Court 
may, on the application of such purchaser and on the restitution of the stolen 
property to the person entitled to the possession thereof, order that out 

of such money a sum not exceeding the price paid by such purchaser be delivered to him. 

Note.—Compensatloa not to be jiven oat of fine Imposed on eonvioted person. — Where no money is 
found in the possession of the person convicted as the Uuei or receiver of stolen property, u is not open to a 
Magistrate to grant compensation to the innocent purchaser out of the fine imposed on the convicted person 
Weir n, 67 1. See also 3 Bom. L. R. 449 and 764. On ihe conviction of an accused under s 380, 1 P C , oui of 
the fine imposed, Rs. 28 were ordered to be paid to one B, an innocent mortgagee « ho had advanced money w 
the accused on the stolen property held, that ss 519 and 54S were not applicable to the case as no injury was 
caused to the mortgagee by the offence committed, RatanUI 631 j Weir II, 672. See Note 16 to s 517 as to the 
proper order to be made when the interests of pledgees are concerned 

520. Any Court of appeal, confirmation, reference or revision may direct any order 

under section 5f 7, section 518, or section 519, passed by a Court subordinate 
sertio^ns^ sn W be stayed pending consideration by the former Court, and ma) 

519 modify, alter or annul such order and make any further orders that 

may be just ‘ 

Hotel.'- 1. EnUrged scope ot thb leetlon.— Thisseecuon is amended by the addition of the words and 
make any further orders (hat may be just " It '* will enable a superior Court to give effect to an order setting 
aside the order of the Court of First Instants, if that order has been earned out by directing the restitution of 
property "—Statement of Objects and Reasons See also 6 6. L. R. 183 b* 18 Cr. L. J. 31. 

Cases superseded owtnjr to enlarged scope ofs. S17 —Owing to the enlarged scope of s 517, the Rulings 
]n9 1I7.R.S7} 1 B.630 $ 6 B.579: 14 C. 834; 22 B. 844 are no longer Uw The Ruling m SO C. 690 though made 
in 19W, did not take into consideration, the alleraliou of the language of ? 5l7 and the addiuon made to this 
section. The jurisdiction of Courts of Revision is now undoubted by reason ot the concluding words oi this 
section 5e^Notein8 C. W. H, at p. 43 and 9 C. Vf. N.349 =2 Cr. L. J.2B9. 

1-1, Application under this section in no lense an application appoal.--//r/rf, 'that the 

the petitioner’s application was in no sense an application by way of appeal from the order of the Magistrate, but 
an independent application to the Sessions Judge wiih a view to his taking action under ss. 517, 520 of the Code 
and no penod of limitation is presenbed for such an application. 4 Lah. 49, 

2. “Court of appeal" means the Coart to wMcft appeals ordfnarify He.— These words are nor 
necessarily limited to a Court before which an appeal is pending It may very often happen that the 
question of the propriety of an order under s 517 may, in no way, concern the convicted person, and it 
IS unreasonable to construe this section in a way as shall make the power of the Judge to modify 
alter or annul a Magistrate s order affecting one person, contingent on Uie acadent whether another 
person has or has not chosen to appeal, C, 379=3 1 C. L. R. 339 j 9 H. 443; 2 A 278. The words 
' Court of Appeal' merely imply the Court to which appeals would ordinarily lie, and do not mean that 
an appeal must he tn the particofar case ta irftreft aa coder has been passed as to propecty, 66 P. b.B- 
■=12 Cr. Ii.J. 400. In Weir II, 679, a second class Magistrate discharged certain persons accused of theft and 
ordered the delivery of property to them. Though there was no appeal pending, the District Magistrate reversed 
[the order so far as the delivery of property was concerned, and finding that the property had been taken 

I from the possession of the Complainant ordered it to be delnered to him //eld, that the District Magistrate 
I had Jurisdiction under this section to set aside the order passed by the second-class Magistrate under s. 517, 

/ 42 H. L. J. 401 ; 44 H. L. J. 66. But see 42 B. 664 dtssenltitg from 0 H. 413 ; 46 A. 623 follows 42 B. 664. 

3. Appellate Conrt not entitled to act, when order of fiabordlaate Coart not one nnder at. 617—919.— 
When property is not disposed of by a Magistrate under this section, a Sessions Judge has no junsd iction to 

* Cf IktCrtmtinal Umnuimant) Act, Jssaa H Viet c ts a t from wluch |bi> aart i>n hM bam Ukaa. 


Payment to inno- 
cent purchaser of 
money found on 
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liev nn appeal ajpilnst the onlcT of the Maj^lstnte *iul revue tlie same, 10 B. 197 1 1 B. 030 Since an oftlcr 
direclinj: the restoration of property in rrsffft efuktrk no offence hat been tommiJUd lo the person fn whose 
possession the property is found. Is not an order under this section, it is not appenlahlc, 33 B. 811; 14 C. 834 
foUerted in SO C. 693. But the correctness of this list Rufing was seriously douhted fn 9 C. W. K. 849 
•= 3 Cr. li. J. 989 on the ground that 30 C. 690 does not advrrt to the alterations In the language of this section 
and the addition made to* 530 In this last ense, though the elcpliant was found to belong to still as tlie 
persons whom he charged with having commuted an offence Inrespcct of it were acquitted to that offence and 
the) claimed tlic elephant and denied his ownership the elephant was made over to oiu. of the accused, 
ecpeaallj as the clepliant was found in his ivossession. Inanapjieal from a ojnvlction, Apjiclhte Court has no 
jurisdiction to pass an> order under this s<jction, when nooialer Jlis been passed under s 5J7b) the Subordinate 
Court which convicted the accused, Wefr If, 674 Sff Note 21 at p. 1257 

4. Sab<DlTltl 0 Bal Uagiitrate not aBtlUed to hear an appeal nsder tbU lestlon —A Sub-Divisional 
Magistrate has no jurisdiction lo hear an apixial under this section, as he is autliorfred tinilcr s 107 only to hear 
appeals preferred b> accused i>crsousfrom conviction ht // C. CV Re S3S o/\'S0S, /olhj,ed tn Cr Rev, 
CssefHo/ldQ± 43U.L.J.4ai;44H L, J. 56 j 48 U, 162. 

8. Pistrlst UagUtratv'i power (o set aside order for restoring property^Where property has been 
restored to the accused on their acquittal a District Magistrate has no authority to reverse the order for its 
restoratioa He should, if he wished to review a Subordinate Magistnte's proceedings, nuke an order for 
stajing the esecution till the disposal of the review and an) reference thereon under s. 620, 8 B.S75. 

6. Ihe section eoateropUtes bet eoe appeal.— A Sessions Court is not a Court of Appeal from a 
Distnct Magistrate (first-class Magistrate) in respect of an onler already passed by the latter, under this section 
on appeal from a «econd<Uss Magistrate though under & 43S It might report the matter to the High Court— 
M H C Or Rn . 236 o/ I90t Where a Sessions Court in appeal annuls the order of the tr>ing Magistrate for 
delivering the property to the complainant, Uie remed) against such an order >s by a petition for revision and 
not b) way of appeal, 189S A. W. N 40. 

6«A. Dhtriet festleea Jedge not a coart ef Appeal, reference or revUioa with regard to an order of a 
second elais UaiUtrata— In a theft case a second<la5$ Magt>trate convicted the accused, and directed the 
subject-matter to be handed over to the complainanL On appeal the bub-Divisional Magistrvie acquitted the 
accused and declined to interfere with the order ofdisposaL The Sessions Judge, on appeal directed the suIk 
ject matter to be handed ov er to the accused //e/J the Sessions Judge s order w -vs unauthorized by s. 520 as he 
was not a Court of Appeal confirmation, etc, with reference to the orders of Uie $econd<lass or the sub-Otvi 
sional Magistrate 47 U. L J. 481. 

7. During pendency of appeal none of the other Courts competent to act.— If an nppeal against an 
acquittal or conviction included an objeaton to an order under s. 517 or s 518 or s. 519, then, dunng the 
pendency of the appeal, the concurrent jurisdiction ol the other Courts sjwafied in this section would be 
suspended, owing to seizin thereof b) the Court of Appeal, 1904 C. P. L R 107, neither under this section nor 
under s. 439, will the High Court exercise its revisional jurisdiction, except as a Court of last resort, 1897 
C.P.L H. 47 1 1904 C. P. L R. 17. The fact that by reason of the extent of the sentences inllicted, appeals he to 
the High Court, will not, however, in the (east divest the Sessions Court of the relation in which it stands to the 
Magistrate s Court for the purposes of this seClioa 

8 . Power of Appellate Court where properly erroDtootly dbposed of,— In making an order under this 
section for restitution the Court is not restricted by the terms of s 517 or by any limited definition that may be 
given to the word restitution, it can make any order that may be just Where, therefore currency notes or 
current coin were erroneously disposed of under s 5i7andihe notes and com are, changed before the passing 
of the Appellate order the repayment of an equivalent may be ordered SS.b.R 153=13 Cp L.J.21. The 
intention of the Legislature in adding ibe words ‘a/rtf tmaJte jttsl' was obviously to enable a superior Court 
to gue effect to an order setting aside the order of the Court of First Instance if that order has been earned 
out by directing the restitution of the property Jn this case if a Magistrate, contrary to the provisions of the 
last paragraph of this section, hands over the property to the complainant and a Sessions Judge on appeal 
annuls the conviction, he (the Judge) cannot direct the Magistrate to dispose of the property as if it were 
unclaimed The proper order in such a case would be to direct the Magistrate to return the properij to the 
person from whom he had received It 1397 A W. N 26 . This will authorize the Magistrate to recover it from 
the complainant, if necessary, by a avil suit, 19 A. 112. 

9. Notice mnat be given.— An order regarding disposal of property should not be passed without 
giving notice to the opposite party, 35 B. 253. See also 17 Cr. B J. 207 (Bar.) 48 M. 162. 
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10 Conrt of rcYtsion has Jarlsdletlon to ftct nodtr this seellon onl; whea thsre Is aeUher appts] 
nof conftrimfcUtin ojalast Iht coTiYlellon —Where the case is one m %\Wdi nn appeai lies Rn> paity 
ngl,ric\ul b> nn order ns W the disposal of proiscrty must go to the Court of Appeal Insudia case a 
Counoire\iSionhas»o)unsdicilontoinler{cTe\\UhnnorderastochsposaloI projicrty It Is onlj when then. 
Is neiilicr an appeal nor a ronfirmation dial n Court of rtv ision or reference can act under this section 43 B 553. 
Wlicrc the ApjicHatt, Court in dealing with nn appeal against the sentence Ins left untouched an order parsed 
under ss 517~SI9 there exists no bar to nn api^iication for tc\rsion of that onler being made in aiijone o{ the 
Courts mentioned m -v S20 IT C P. L R. lOT «> 1 Cr L J Tflt , 43 B 664. 

11 Hl^h Court s povrcfs of revision -.Where a Sessions Court in appeal annuls the order of a tryms 
Magistrate for delivering the proiiertj to the compiainaiit the remtdj against sudi an order is lij a petition 
for rCMsiou and not b> way of apiieal 1693 A W N 40 Thewords an> proceeding* in a. 415 are wide enough 
to empower the High (.ourt to revise an ortlerofa Magistrate made under this section Weir 11, 669 an 153J 
An\ onler mwie under s. 617 may be revlsetl by tbe High Court either under s, 530 or In virtue of the powers 
conferred on lib) s 439 read with ss 435 and 421(4) I6C.W H699c=rl9CrLJ 184. also 38 C.4I} 97 A 
413 The ffigh Court will not interfere whore (he case none in vvhidi nn appeal lies, S3 B. 253. Si'r Notes 
21 22 to «i. 431 43 M L. J 97 

12 Ulejai orders uuder t 617 liable to be set aside asder this seetloB —When proceedings initiated 
under a. US (1) arc cancelled on the ground that there is no livelihood o! a breach of the pe.ace the Magis- 
trate has no lurisdictton to allow one of thepartie* lo reap the crops to the exclusion of the other Such in 
order if passed uii ler s- M7 Is fit to be set a»idc under tins section 3 0. L. J 873 «« 3 Cr !■ 3 466 

521. (i) Olv a cotvMCtvQn under the Indian Penal Code, seettons 2*12 293 W1 or 
section S02, the Court maj order the destruction of all the copies ol 
Destruction of Ubch the thing tn rcspe« of which the comaction tvas had and vv hich are in the 

lous and other matter custody ol the Court or remain m tin. possession or power of the person 

convicted 

(2) The Court may, in like manner on a conviction under the Indian Penal Code 
sections 272 273 274 or section 27^ order the food dnnk dnig or methcal preparation m respect 
otwhicli the conviction was had to be dcatroyed 

Mo tes.— 1 It w as proposed to add a cHu«c to the effect tliat if conv iciion Is set aside on appeal or 
otherwise Uie order under sub-sec (1) shall become void but as similar provision Is substantially made In cl (i/), 
s. 423 (1) ilie addition w-as omitted 

2 Beope ol the soetloB referred to —S 292 1 P C,dealswithsaleol obscene booVs,s.293ttithhaving 
tliem in possession a.60lw5th printing etc. defamatory matter and a. 502 with selling defamatory s. 272 with 
aduherallng food s 273 selling noxious food s. 274 adulterating any drug, etc., and s. 275 wlUi selling an 
nduUerated drug etc 

3. Other protbleoa fit law which provide torteHare — as. 2b3(2) 126 and 127 ol Mr JVna/ C if* 

So flbos. e4of Me <4r/«r XI of 1S7S s. IS of Me W3<fdrv Wr/ I of t6S6 s lOof Me jE't/i’ufrrrr .4r^lV of 
1664 ,s. 41 ol Me flftJrjs Abreif yfrf V ol 1BS2 , ss.52 and84 o! Me Mdifl* /'iimf Wf/ Vll of 187S , s.fiof the 
MfreAandtse flfiris IV of ISS9 . s. 4 of Me Mehl Totent 4f/ I of 18S9 , s. 17 of Me Annent AA nxmfAs 
Ad Vll of l°Q4 . s, 12 of Me 0/i«»r« .rir/ 1 of IS78 s. 17 ot ike /’etroteum Act VII of 1873 s, 7 of Me /bii 
Ad I of 1‘HM, S.T9 of Me JlfMirjs Sj/f /fe/IVof 18S9 s. 12 of Me Mioh St/l Ad \tl of Isa” s 3of the 
;i/jrfnn fiuuanees /Iff 111 of 1SS9 and ss. 45 48 48 and 61 of theSxexie /4r/\Ii of IR'iS 

522« (1) Whenever a person ts convicted of an offence attendai by cnminal force* or 
show of force or by cnmtnal intimidation ’ and tl appears to the Court tint 
Power to restore by such force * ' or show offorcv-or criminal intimidation ’ any person has 
mmov dispossessed of any immovable property , the Court may , if it thinks fit 

* w hen convactini; such person or at any time w ithin one month from the (fJ to 
ol the conviction ’ order f the person dispossessed ’ to be restored to the possession of the s,imc 
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(2) No such order shall prqtidtcc an> right or interest to or in such immo\'able 
propcrt\ which an\ person may be able to establish in a a\il suit 

*•■(3) An order under this section mu l»c nude bj anj Court of appeal, confirmation, 
rtfcrcncc or rc\nston ’* 

1. Dotr of Uaftitrale to pau erden la favoar of ptrijr dlipoueutd —Where a ptity was found to 
ha\e l-ecn assauhed md fo-nblj dispossessed of a buMKitow aiid its contents by llie opposite party who was 
in coascquence consicted under s 323, I P C, itffJ that it was the dut) of the Mssistrate to pass orders under 
ss. 522 and SI7 directing restoration to the |<liUoner of the bungalow and its contents, 36 C. 34. 

CONDITIOHS PRECEDENT FOR ACTING UNDER THIS SECTION. 

2. ThtM molt be a eoatletloii.— To dispossess a person of property and to replace him bj another 
under this section, it is necessary that there sliould hast been a conviction of an oflencc. Conset^uently an 
order passed under s. 14S, direatng the possession of a house to be given through the Police is illegal and cannot 
be enforced under this section, as there was no conviction of anolTence, S7 A. 654. When the case is one of 
cim\ but not cnininal trespass, a Mai,istratc is not warranted in passing an order under this section. When, 
dunng the nitsence of the complainant, the accused took possession of a house fn her occupation and established 
there a bo>, alleged to be the adopted son of the complainants father, Ae/d no order could be pissed for 
delivery of possession of the house to the compliiiunt, as the accused could not tie convicted b} Uie Magistrate 
under s. 443, 1 P C The house was ordered to be restored to the accused wlio were found in possession of it, 
13 C. W. N. 369 e 7 C. L. J. 175. 

* 3. Offence of wblch acetued It cearlcUd matt be attended by crlmlaal force.— To justif) in order 
under this seaion, the Court musi find b) that the offence ol whicli the accused was convicted wms attended by 
oiRiinal force and (ti) that some person liad been dispossessed of such property by the use of such force 
Where, therefore, a person was convicted of criminal trespass (s. 447, I P C), it was held /ultowing 35 C. 434 
and 37 C. 174, that the Magistrate was not justified in making the order restonng the propert), 85A. S4L 
Where the accused dispossessed the complainant ol bis garden by breaking open die padlock of the gate, but 
used no force or violence and were convicted of the offence of criminal trespass, Ar/lf the Coutt could not order 
restoration under & 622, 18 C. W. N. 1146 ee IS Cr. Ui« 175. In 26 U. 49, White, C.J , was of opinion diat to 
satisfy condiuoA(i), <1 isDot necessiry that criminal force must form an ingredient of the offence of which the 
person is convicted. It fs enough if the offence though not involving the use oi criminal force as an ingredient, 
IS yet attended by the use of cnnunal force. When therefore the peiiiioner was convicted of criminal 
trespass under s. 477, I P C, and the Magistrate made an order under this section directing that 
the complainant must be restored to possession, without finding that such trespass was attended 
by criminal force or that the complainant was dispossessed by such force, held on revision the order 
was made without junsdiction. In 31 C 691 it was held by the Full Bench oierruhng 25 C. 434 
and cases Jrfce 0 C.TS.Ji. 432 that followed if, that if criminal torce was used by the accused by reason of which 
a party was dispossessed an order could be made under this section et en tkottgh the criminal force uiaj not an 
ingredient of the offence of which the acaised was convicted. In this case, the accused was convicted under 
ss 341 andll4,I P C , for wrongfully restmmng a person by the erection of a hut and the Magistrate made an 
order for the removal of the obstructioa The offence was, on the finding of the Lower Appellate Court attended 
by criminal force and the complainant was dispossessed by the reason of the obstruction complained of Still 
the Full Bench (Maclean, CJ, Prinsep and Ghose, JJ) held, that the Magistrate had no jurisdiction to 
order the removal of the hub The dispensing Judges (Ameer Ali and Brett, JJ ), held, that on conviction, the 
Court had an inherent power to make the order for removal of the obstructionb, though not under this section 

(0 The ' force' used must beta 'a person’ — The term ‘force' is defined ms. 349, I P C., as being 
applicable to force when used in connection with the human body Under this section, delivery of immovable 
property may be made to the person who has been dispossessed of it when the accused is convicted of aa 
offence attended by criminal force. Where therefore the accused were convicted of noting under s 147, L P. C, 
with the common object of destroying the complainant's fenang and raising of a new fencing on the com 
plainant’s land, it was held that violence herein was caused to the fencing and not to any person and therefore 
this section did not apply, as there was no used oimmalloFcetoany individual, 18 C.W.N 1150 ^ 19 Cr.L. J 720. 


TbUfub-wetioBwaaaMed hrfHe 
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tit) Finding e>/ use of crtmtttal/oree necessary ta support order— Ihdi foundation of an order uader 
tbjs section should be the finding of the Court to the effect that the person m whose favour the order is made 
has been dispossessed of specific immovable property by the use of criminaUoriie, which force formed a material 
ingredient m the matter of a cnminal conviction And when such a finding has been arrived at, the ordershould 
be in terms to restore to the person who had been so dispossessed the property from which he had been disposs- 
essed. 23 W. R. 34. In 3 L. B. R. «=2 Cr t. J.En.apphcanlswereconMCtedQfcriminal trespass Therewas 
no finding or allegation that criminal force had been used in the commission of criminal trespass Subsequently, 
the complainant made an application to the Magistrate for restoration or possession of land in respect of which 
the trespass was committed and the Magistrate, purporting to act under this section and without calling on tiie 
accused to show cause, ordered th® possession of the land to be restored to the complainant fdeld, that where 
there is no finding or allegation that criminal force has been used in the commission of criminal trespass, an 
order under this section, restoring the possession of Immovable property to the complainant cannot legally he 
passed See also 7 C. L. J 175 = 12 0 W. N. 269 » 16 P. R. 1919 (Cr.) 

Mere shoiu of force wdl «ot do but there must be netual ute o/«/— The uords “attended by 
criminal force” mean not the oi cnminaUorce as defined mss 349 and SsS, I P C., but the actual use of 
it Therefore, where the accused was convicted under s 243, 1 P C , and the Magistrate made an order under 
this section for restoring possession of certain property to the opposite party, held^ that the order for restoratiof> 
was bad in law, 25 G. 434 , 9 C. W. N. 289 and 290 But 25 C 434 has been doubted in 11 a W. R. 467 5 Or. 

J. 278, where it was held that under this section whenever an accused is convicted of an offence attended b> * 
show of force the Court has power to order the person who has been dispossessed by the accused of aflf 
immovable properly by such show of criminal force, to be restored to the possession of the same 

An essential ingredient of s 522 is that the offence oi which the person is convicted must have been 
attended by criminal or, at the least, by the show of criminal force 21 A. L, J, S 63 . 

4, 'fffaeee dbpoidetsion u not the result ot crlmiBul farce, order for resteratfea hftd■~■^Vhere 
the accused was convicted of noting and an order was passed under this section to the effect that 
one of the witnesses be put m possession of certain land until ousted by a Court of competent 
jurisdiction, held, that as there was no evidence proving that the witness had been dispossessed 
by criminal force, the order of the hTagistrate was bad, Weir If, 674, and not warranted by law 
1 C. W. N. 256, 4 C. W. N, 87 and 2 C W. K, 18T and if the Magistrate assumed to act under & jlJ 
the order should not have been embodied m his judgment, but should have formed the subject 0 / separet* 
proceedings A Magiswate exercising junsdtctlon given by this section must be satisfied and show clearJ'' 
upon his Judgment that dispossession has tahen place by reason of the exercise of criminal force as defined is 
s 350 I P C , 25 C 434 followed see 27 C 174 But see 11 a W. N. 467 « 5 cr. L. J. 278 . See also 26 J# 

49; 23 B. 494 

5 Action may be taken, even thengh dispossession was nnder a elalm ot title — When it was 
found that the complainant was aK along in possession of a pfot of fand which he had showed with paddy, sadtite 
accused had Jailed in certain previous proceedings before the Assistant Superintendent of Survey to get this 
pht included in his bolding held the accused going upon the land with a bodj of men and ploughing up tfte 
paddy seedling in spite of the remonstrances td the complainants servants, constituted offences under ss 447and 
426, 1 P C., ev en though he did so under a clsiin of title to the land That under the circumstances the Uci 
dial the accused set up a title to the land, did not make the case against him one> of a civil nature, and take it 
outside the jurisdiction of a Criminal Court, 11 C W. H* W7 = 5 Ct. L J, 276. 

8 Order may be made even when third parties are dispossessed -—The object of the provisions of tfu> 
section is to enable the Criminal Court by a summary order, to restore tin. state of things which existed at I'le 
lime of the dispossession b> the com icted persons If, m so restoring possession tJnrd puties are dispossessc 
tliey must be left to seek their remedy m the Civil Court and s«b-sec (2) provides that any n^it or interest 
they m-vyhavein the jiroperty shall not be affected Thus inS C. W N S74, an auction purchaser was pot >n 
possession of a house by dispossessing a tenant subsequently, the accused lorcibly dispossessed die auen®" 
purchaser -ind the temiit re-entereii. Qn tlic complaint of the auction purchaser, the accused vvere cofivictr 
and the Mvgistrale directed the purchaser to be restored to the jwsscssion of the house, and ordered the teiwn 
to Ntexte U was contended thm the order agnmst the tenant was bad, as he was no party to the cfiminv 
procccilings. //e/J the order w-is good as the nuction-purdiaser wis entitled to be restored to the actu'’! 
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yios^^ionol lh« hou^ewhidihc held at the timeof hi« e)ectment, and the Magistrate could not go behind the 
sUtc of aflalrs at the lime of the forcible ejectment uhich led to the crlmmil proceedings The ruling in 93 B. 
494 ss in this case referred to and explnned 

7. fieetloa dees not applp nhea th«r« has beca aa dbpMietiloa.— TliU section is the only provision 
which emWes a Magistrate to restore a dispossesses! party, and Uie power can only be excrased m cases In 
whicli there his been a consiction of an oflcnee, attended Ijj criminal force, and dispossession has been 
eflected by meins of such cnminal force, Wtlp 11, #3. Stf ts C. W. N. 399 a 15 Cr, L. J. SOL ^ obtained pois 
ession in September, 1^‘)G, of a ceniin field in execution of Iik decree against A’ On September 27Ui, 1897» 

brought a complaint against A* of cnminil trespass under s. 447, I P. C, m which he stated that A* bad 
illegal!) entered upon possession of the land about « month and i-balf before, and sowed it with nee, and when 

went to the field A* pushed him out and refused to xaote the land or pass a ioiulijral A thinhdass 
Magistrate found thit A'had obtained possession through a Cl\d Court and consicted A of the offence charged 
On the application of A', dated l8lh Noxember, 1897, the same Magistrate pissed in order under this section 
directing A’ to be pul in possession of the lind, but ordered the crops to be altiched. I^ter on as A* had 
disclaimed ill interest in the crop, the Magisuite direaed ihit, after deducting expenses, the crops should be 
pxen to A’ At this stage one 1' intenened and clitmed the CTojrs as his, but his objection was o\<r 
ruled and (lossession of the land was made oxer to A' on 29ih Januiry, IsS’b //e/J rescrsing all the 
orders of the Magistrate passed subsequent to the date of the conviction of A’, that ( 1 ) all that the words 
* is convicted In this section mean is, ihit there must be a conviaion first had, and then the order can be 
made, 12 ) thit an application for possession mide shortly after the conviction miy be considered to bo a 
continuation of former proceedings and (3) that as the accused A* had possession both prior to and at the tune 
force was used, the dispossession was, therefore, not made by force, and that the order passed under this section 
was bad, tS B. 49L Contra jef 4 C. W. N. 308 as to poinLs (I ) ind (2) and S C. W. N. 374, where this Ruling 
3S discussed. 

8. No JarlsdletloA to proceed uder tbts section, wben neither party U fonnd to be in pe*seulen^ 
Where neither party is found to be in actual possession, no onler could be passed under this section directing 
restoration of the property, Velr II, 175. 

WBEH ORDER SBODLD EE M&DE. 

9. Order need not be ilasltaneoes vlth conTletlon.— An order under this section restoring 
possession of immovable property to a complainaut can only be made simultaneously with the order of 
eonviaion and not subsequent thereto, 4 C. W. M. 303. There is nothing m the Code which requires 
that an order under this seaion should be contained in the judgment com icUng the accused or be 
passed before the judgment ii signed It may be an independent order and made subsequent to the date of the 
'Convictioa But it must be immediate, that is. directly arising out of the proceedings without any fresh 
■decision on facts not beiore adjudicated upon being imported. The word "simultaneously' used in the 
judgment in 4 C V. M. 306, must be taken to mean ■* immediate,' 83 B. 494 and 83 V. R. 54 followed, 14 Cr. L. 
iI,lT7i,C.V la thvs case aw otd« passed tout dav^witet the cowMCtvow of the accused was viphetd. SeeaisoTS 
■C. 1050 and Note 8 The complainant promptly alter the dismissal by the High Court of the revision petition 
against a conviction, applied for an orderforpossession, but the accused having filed a civil suit, no order was 
passed on the application unul after the disposal of the suit, that Is, about 20 months after the conviction wrhen 
the application was renewed, held, that the Magistrate had discretion to pass an orderforpossession under 
s. 522. It IS not necessary for him to pass such an order simuRaneously with the conviction, and there is no 
illegality if he passes such order at any time alter the convactlon if the cause of delay is fully explained to his 
satisfaction and the complainant moves the Court promptly after the cause of delay has ceased, 15 P. R. 1914*^ 
14 P. H. R. 1914 IS Cr. L. 3. Wfollawtng 23 B. 494 and II Cr. L. J. 177, and dusenltng from 4 C. V. H.308. 

10. Notice to aecBied not neceti aryv—Under the law as it now stands, no notice is necessary to the 
accused inasmudi as the order lor restoration of possession arises immediately out ol the findings of the 
Magistrate m bis judgment and is amenable to appeal. 14 Cr. X<.J. 173. In this case an order passed four 
•days after the conviction of the accused without any nouce to the accused but without any fresh materials was 
held to be competent as the accused bad not been p"* ..i - », • , . 

requiring that a Magistrate who passes an order v. ■ 

proposed to make the order an opportunity of showin < < • . . . 

«xerclse of judiaal dlsaetion, 3 li. B, B. 20 *= 8 Cr. L. J. 377. 
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APPEAL AND REVISION 

11 Under the new amendment an order nnder this section may be made by any Court of appes^ 
confirmation, reference and revision — Under the new amendment to s 522 by the addition of clause (3) an 
order under this section may be made by any Court of appeal confirmation reference and revision 46 Jl 92 and 
therefore the decisions in 39 C 137 and 1050 disapproving 23 B 49S are no longer good law See also 4 Pat 1S3 

12 Power of Lower Court to direct resUtotlon when order is reversed — A Cnminal Court is 
empowered to restore possession to a party who has been dispossessed by its order under this section when such 
order has been set aside as illegal by superior aulhon^ 9 P R 1B95 in a case in which the accused had been 
convicted of offences under ss 352 and 448 I P C the proseculorhad obtained an orderunderthissectionfrom 
the comicting Magistrate restoring possession of property the subject of the offence under s. 443 I P C. 
The accused hasing been acquitted on appeal applied for restoration of possession The Appellate Magis- 
trate referred the case to the High Court. On a preliminary objection that the High Court had no power to 
order restoration of property held reading together sl 423 (I) {d) and this section the High Coirt had the 
power to order restoration of property and this as a result of die amendment by the present Code of s. 42t of 
the 1882 Code an order for restitution of possession being a conseqi ential or incidental order 27 A llS. 
Where the High Court set aside an order of the Magistrate under th s section directing possession of a ganJen 
to be delivered to a party which had been carried out and on the opposite party applying for restitution tie 
Magistrate refused the prayer on the ground that he had no jurisdiction to direct the Police to restore the 
possession of the party held that the order of the High Court earned with it the incident of restoration 
and the Magistrate ought to restore possession through the Police 18 C. W N 1147=> 19 Cr L J 222 The 
Rulings in 5 Bom L R 25 and 5 0. W 250, denying the power of restitution to the High Court when 
once the order of the Magistrate has been earned out seem to be of doubtful authority Set N le II aboae 

13. Period of Ilmltatloa for civU suit at the Isstanee of psrty dispossessed —Under An 47 of 
Sch ll oi Ihe / vnilalton /fffWofl677 now I\ of 1903 a suit to set aside an order under this section must be 
brought wathin three years from the date on which it was passed 49 H L J 372 

523 * (1) The seizure by any Police-officer of property taken under section 51 or alletcd 
or suspected to have been stolen or found under circumstances which create 
Procedure by Police suspicion of the commission of an> ofience shall be forthw iih reported to a 
P^' taUn^under seo ^f^gistnte who shall makesuch order as he thinks fit respccliP|» the disposal 
tlon 51 or stolen of such property or the deliver} of such propert) to the person entitkd to 

the possession thereof or if such person cannot be ascertained respeaihg 
the custod} and production of such property 

(2) If the person so entitled is known the Magistrate may order the property to be 
delivered to him on such conditions (if any ) as the Magistrate thinks fit H 
o "here su^h person is unknown the Magistrate may detain it and shall in such 

«eired iitiknovvn*^'^'^ case issue a proclamation specifying the articles ot’ which such propi-r(} 
consists and requinng any person who may have a claim therto to appear 
before linn and establish his claim within six months from the date of such proclamation 

Rotes ^See s. 170 (2j for power of Police to send arltdes and also s 2o of Act V of 1861 

1 Provisions of the Codes of 1872 and 1881 compared —The provisions of this secuon are wider than 
die corresponding provisions of the 1S72 Code (ss 415 and 416^ they enable theMagistrale to Jnqi ire 
the ownership of property seized by the Police and deliver it to the person entitled to it instead of lothepersoris 
from whom U IS taken SB 338/e>//oK'^d m RaUnl*! 365 In the 1872 Code iheCourtwas not expressly gi^n 
powers to pass orders respecting property used for tl e commission of any ofTence ’ unders 415ofl372C e 
there was no provision giving him a general power of disposal of tt e property 1 C. W K 561 and 30 C. 

2. Section applies to all cases where there haa been no Inqniry or trial See Note 10 to s. 
St.ction S23 contains a general provision applicable to all cises where there has been no inquiry or trial 
therefore there are groinds hr suspecting that the property seized nas used /orfabricating filse cvi 

againstthe cluscI inlecase tie Magistrate must be lieid to have jinsdiciion topass an order dtrectmff* ^ 

Tcstorailon It H L. J l^ltCr L. J 27 
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8 . UiLjtttrite'i power to deol wHh propertp tcbed voder a learcb’warrant— This section does 
not apply to property whldi » produced before b Court In the course of an inquiry or trial under a seirch* 
warrant issued by itself under s. 97 To such property a. 517 ilonc uould apply The scope of this section 
niustl>e confined to property seized by Pohe* of theiroun motion In the exercise of their poucn. conferred on 
them by btw, ss. 5l, 164 and 16S Tht power oi disposal oi such property is conlerred upon the 

MaBistraie, 17 I^ 743. Rut the correctness of this Ruling Ins been doubted by PULtov, J , fn26 B 8S2, who was 
©{opinion that the words “seized by the I'olice, apply equilly, whether llic seizure Is nude by aMigistrate's 
warrant or without such a w amni 

4. Standing crop! not corered by thli aeetlon —Standing crops arc not such proi^erty as are referred 
to in this section, S3 B 974 

5 Dlteretfoa glren by the wordt * make anch order at It Ihloka flt, ' must bi ezercbed Jodlelally.— 
The discretion given by these words must be judicially exerased and iii the absence of anything to show 
the title to the proi>erty, it should be ordered to be delivered to ilie person tn whose po^sesslon u h id becn 
at the time of attachment SBom L.R 3$}88.I*.R 141a 18 Cr. L. J 133; 17 Bora L R 79 a 3 Bom Cr. Ca. 
12al6Cr.L.J 207. abo 4 L. B. R, 14 ■» 8 Cr L.J 128 Tlic Rulings in 1 B 630 and 14 C 834, to the effect 
that when the High Court finds that projwrty has been di$|>osed of without exercising a sound judiaa! discre- 
tion in the matter, the High Court has no pou er to order restitution, seem to be of doubtful value whens. 430 
IS read with s. 423(1 )(dy A Magistrate, after disdiargmg the accused, pxssed an order in respect oi the pro 
perty before him to die effect that partot tt should be given to the accused on his furnishing secunty for Rs, lOO, 
and the rot to be kept in die oistody of die Police helJ that this section w is not applicable and the order was 
(..Kifl B 630) wrong, and the property must be restored to the accused J? // C Cr. Aw/ 2Uk/1prU, 18S4 
But the fact that the accused had been in possession of the |iropeny when the charge was made is not conclu- 
sjve. A Magistrate is competent m the cxerase of his discretion to order the property which was in the possess- 
ion of the Police to be made over to the complimant ThelMagistrate had to apply hts mind to the question 
as to who was entitled to the possession of the property and if on such maienats as were placed before him he 
comes to the conclusion that the complainant was aCounof Revision will not interfere 13 Bom L R.232i^ 
11 Cr L. J 339. It is open to a Magistnie to disbelieve the evidence oi the claimant nnd proceed under 
sub-sea (2), 18 Cr. L. J. 284 (U.). See Note I to s. 524 

6. Is Msgbtrate not competent to attach eondiUoDS to delivery of property 7— A Magistrate has ro 
jurisdiction under this section to make an order in favour of a party conditioned on his furnishing security 
If the Magistrate did not think fit to take the proper steps under the law to secure ihe production of property 
before the Court the only course that was open to him when lie referred the complaint to the Civil Court, was 
to leave it to the Civil Court to take such steps as it might think ht lor ihe produaion of the property in 
question 7 C. W. N S22 In Weir H, 676, a Sessions Judge on appeal aciiuitted the accused who had been 
convicted by a Deputy Magistrate of the offence oi theft of money alleged to belong to a Railway Company and 
directed that the money found on their person be banded over to the Deputy Magistrate to be dealt with 
under this sectioa The Deputy Magistrate rejected the claim of the accused and directed the sum to be paid 
to the Agent ol the Raviway Company on hvs executing a bond binding himsell to produce the money beloro 
any Court when required, held that the order of the Deputy Magistrate must be set aside as the procedure laid 
down m this section was not followed. But m connection with a case of thelt, certain property alleged to have 
been stolen was seized by the Police, but the case completely broke down upon imesiigaiion and a counter- 
case of noting was brought. Before final orders could be passed in the counter case both the parties pressed 
the Magistrate to pass an immediate order to save the property from possible loss or decay and the Magistrate 
thereupon ordered that the property should be delivered to bne of the parties on certain terms. Held that 
the Magistrate had jurisdiction to make the order under this section 9 C W N 419 

7. UagUtrate inait confine Inquiry to right to pouetsloa and net decide title —See Note 9 

8 Does diapotat of property Inclode destracUooor forfeiture of property 7— The Code has under 
ss 517 and 523 given a general power to the Court to direct the destruction or forfeiture of any property used 
for the commission of any offence The Court would no doubt be slow to pass an order for forfeiture in 
cases of mere suspicion under s 523 but it would liave less hesitation m refusing to restore property to the 
owner who is suspected to have used it for the commission of an oSence. The power to order restoration 
Isdiscretionary and the Court IS not bound to exercise It lithe offence be one relating to property, thepropef 
order would, of course, be to return it to the ow ner or person m possession. But this cannot be the propef 
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order when the oflence suspected is one committed ly the person who is the owner or possessor of the property 
and who has used it for the commission of the offence The nght order m such a case must be to direct the 
destruction or forfeiture of the property according to Us nature, 24 U. L. J. 1 = 14 U.L.T. 431 =» 1913 U. V. H.851 a 
14Cr. L.J. 37. however, Note 13 to s. 517 

9, Conrt may direct forfeiture In first Instance even when claimant maybe ascertsmed— Cerium 
money and other articles were seized by the Police in consequence of a complaint of theft preferred b> one 
J? against one y The Police, after a preliminary investigation, came to the conclusion that the case was f^lse 
.tnd that the articles seized were probably foisted by or his men into F’j house. Thereupon^ made a com 
plaint belore the Second class Magistrate The Magistrate dismissed the complaint under s J03, and directed 
under s 517, that the articles seized by the Police should be forfeited to Government, as they were used for 
concocting a false case against y Held, that the order of forfeiture was valid although the Magistrate had no 
jurisdiction to pass the orderunders 517, he had power unders 523 to pass an order regarding the disposal 
of property seized by a Police-officer, which was ‘alleged or suspected to have been stolen or found under 
arcumsfances which create suspiction of the commission of any offence ’ It was argued that it is only if Uie 
person entitled to possession cannot be ascertained and no one establishes lits tide to possession alter notice 
given by the Magistrate that an order can be passed that ihe property should be at the disposal of Government 

the contention could not be accepted. Section 523 , cl (I) gives the Magistrate power either to delner 
the property to the person entitled to its possession. or to pass such order as he deems ht respecting us dispo^l 
If he adopts the first alternative, he has to find out the person entitled to possession, and if no one succeeds in 
establishing his title to possession, the property would be at the disposal of Government If he adopts the 
Second alternative, the section does not specifically state what the nature of the order regarding the disposal 
should be If an order that the property should be at the disposal of Government would be proper m the 
circumstances of the case tliere is nothing In the section which prevents him from passing such order, 24 If. u 
— — UCt.UJ.H. Note \S tos 5V7 

10. Is Uaglstrate bound in every ease te held an Inquiry Noted Where a person charged 

With criminal breach of trust in respect of certain jewels died before trial, and the alleged owner of the jewels 
which were recovered by the . . .w .. 11 u 

applied to be put in possessu , 

that 8 517 did not apply 

section did not apply, and that the Magistrate was not bound to hold an inquiry simply to determine the 
ownership of the jewels, 29 M. 375. Clause (2) of this section does not require a Magistr ite to make any 
inquiry at all He proceeds on such materials as are available before him and he has to decide the question, not 
who was in possession at the time the property was seized by the Police but who was entitled to possessvoti. 
The observation of Telano, J , in 17 B. 7ia, which suggested ihat the Magistrate was bound to hold an inquiry 
before making his order was a mere obtler dirhan and found no support in the section itself, 5 B b. R. 3 vs 
12 Ct. L i. 108. In 17 B. 748 It was, however, held a Magistrate is bound to institute an inquiry under thi> 
section before making any order touching the nght, not of property, but of possession to ihe property seized 
by police The Magistrate does not decide the question of mle but merely decides the question of possess- 
ion, 12 Bom b R 232. Where things are produced before a Magistrate under a search-warrant, he is bound 
to proceed and satisfy himself whether the things produced are the things which ifis^ecessary or desirable 
should be kept m custody, and when a third party appears before him and alleges th it the things are his, the 
Magistrate fs bound to hear the party and restore the thing to the owner There is a power inherent in every 
Court to satisfy itself that the things produced before it under a search warrant, are the things which it is 
necessary or desirable should be kept m custody When the Magistrate has not made such an inquiry about 
the things brought before him under a search warrant issued by him, the High Court cannot, however, cancel 
the warrant and order restoration of property, 29 B. 892. 

Dupoial of properly wtlhouHaktng evxdence ts legal — Where certain property was alleged to 
stolen and its seizure by the Police wras reported to the Magistrate, and there was no question as to thft 
property having been taken from the complainant s possession, that the Magistrate’s order delivering t « 

property to the complainant without any enquiry was legal under this section, and that such order did n t 
conclude the right of any person, Ratanlal 309. See 4 bah. S8 m which case it was/5e/d, that it is not 
benlonaMagwWaie tohold a Judicial inquiry on oath beloie passing an order unders 523 Such an order can 
passed on I olice reports and papers alone without any independent inquiry regarding tlie ownership of 
property. 4 bah. 38. 
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11. Etldeoee ef ewnenhlp— Contmleo mkd* (o p0lIce>eR1eir.->btntcments made to (he Police by 
accused persons as to the ownership ol propertj which Is the sub;ect matter ol the prtx»edings against them 
are admissible as exidence u-lih regard to the ownership of the property in an inquiry held by the ^lagistrate 
under this section, 9 B. 131. 

It. Uaglitrate not beaed to Ute eTideaee tni after Upta of six nenthifrem date of proclamation. — 
It is not intended that an) final steps should be taken by a Magistrate acting under this section, or that he 
is bound to take an) final steps, to ascertain whether the property belongs to the person m whose possession 
it was found, until alter expir) of the sir months mentioned in the sections, but when the proclamation has 
been issued and the six months ha\e expired then the proxisions of s. 521 come in, and the person in whose 
possession it was found cancome forward and show that it is his own, 33 C. 761. Dutthis Ruling was 
^Ishfdxn S L. B. R.197«=>4 Cr. L. J. 203, where it was ArA/that in disposing of property seized by th« Police, If 
the Magistrate finds that the person entitled to possession is knowai, he can laufull) adjudicate on the claims of 
that person without issuing aii) proclamation. Jfhe has issued proclamation, that need not invalidate his order 
for immediate delivery ol the propert) to such a know n person. When the Magistrate finds that a claim whiclihas 
been made is proved provided no other claimants appear, he should before pronouncing final orders, wait 
until the cxpif) of the six months sjiccified m the proclamation A Sub-Divisional Jfagistrate on appeal 
acquitted the accu.sed of an oflence under s. 414, 1 1* C.. but made no order for the disposal of the sum of Rs. 61 
produced in the case. On reference it was that procx^edlllgs might be taken under this section, Batanlal 
536. See also 26 B. 5S2. 

13. Uaglstratfl bosnd to lammoB efatmant* witotstei.— The petitioner was charged with the theft 
of certain money found in his house and acquitted. Proclamation having been made for claimants to come in 
and claim the propert), no one appeared, whereupon the petitioner preferred his claim and asked the Magis 
trate to summon certain witnesses, but the Magistrate refused to do so and disallowed hi> claim , held, that the 
Magistrate was bound to summon the witnesses named b) the petitioner, 18 W. R. 8 1 2 k. 276. 

II No order caa be made a« to properly already restored —A District Magistrate cannot treat 
property already restored or which ought to Itave been restored byu Subordinate Magistrate as subject to an 
order under this section, 6 B. 876. 

16. No power to review an order already made.— Where once a Magistrate passes an order restoring 
possession of property, he has no authonty to set aside his prev lous order subsequently, but 'in order under this 
section IS subject to rev laion under s. 439 by the High Court. 4 Bom. L. B. 18. 

16. Remedy of real owner U to ane the bolder of property.— The Magistrate may in the inquiry 
proceed on such evidence as IS available and make an order lor handing the property to the person he thinks 
entitled This does not conclude the right of any pen«n. The real owner may proceed against the holder of 
articles for damages as for conversion Where ibe Magistrate made an order for the delivery of property upon 
the mere evidence of a confession of the accused to the Potice, that the property was stolen from the adjudged 
owner, the High Court declined to interfere with the Magistrates order 9 B. 139 ; Rattnlal 365. See also 
Bullock V Dutilop L. R. 3 Cx. Dfv. 43 , Drover v Chdd L. R. } £x. Diy. 178. In 40 B. 200 = 17 Bom. L, R. 079 
the case m 9 B. 131 '*,3S followed. 9 Psk L. J. 321. 

17. Appeal and Bevlilon ~See s. 524 ( 2 ) and Note 50 to s. 439. 

524 * (O H no person withm such penod establishes his claim to such property, and il 
the person in whose possession such property was found is unable to show 
xiaroant legally acquired by him, such property shall be at the disposal of 

in^s^momS,^^'*' ihe Government, and may be sold under the orders of the Presidency Magis- 
trate, District Magistrate or Sub-Dnisional Magistrate, or of a Magistrate of 
the first dass empowered by the Local Government m this behalf. 

(2) In the case of every order passed under this section, an appeal shall he to the Court 
to which appeals against sentences of the Court passing such order would he. 

Notet.— 1. CoiutrneUon of * ustbU to iho v It wu legally aeqwiied by him.’— Note 5 to s. 523 
The burden imposed on the possessor by this seaton, is discharged by the general presumption in favour of every 
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man’s innocence and the special presumption ennunaated in s 110, Indian Evidence Act, when such person 
adduces evidence of possession and no claimant appears There must be some reasonable ground for the 
“ allegation or suspicion ” and the mere fact the person in possession belongs to a criminal tribe, cannot be 
regarded as a sufficient ground Smd Sadar Ret 52 of 1904 Although there may be a reasonable doubt as to 
the property having been honestly acquired by the person from whose possession it was seized, unless the 
evidence clearly shows that that person s claim is a lalse.one or that his witnesses have conspired to support a false 
claim the proper and safest course is to follow the presumption laid down ins 1 10 of the Evidence Act and to 
hold that the person m possession is the owner, in the absence of proof to the contrary The words ' unable to 
show that u was legally acquired by him,’ in this section do not reverse this presumption In the absence of 
proof ot title to the property produced, it was ordered to be delivered to the person in whose possession it had 
been at the time of attachment, 8 S. h. R, 141 = 16 Cf. I*. J. 133. In 17 Bora, h R. 79 = 3 Bom. Cr. Ca 13 « 
18 Cp. li. J. 207, in similar circumstances the High Court, setting aside the order directing the property to be 
at the disposal of the Government observed aa follows — The principal ground on which the Magistrate based 
his order was tint A' himseli gave an accouni of how he acqtuced his wealili, which seemed to the Magis- 
trate to be nniulestly untrue 1 think, the spir t ol our criminal law and its provisions both indicate quite 
clearly that inquisitorial imiuiries into the private affairs and concerns of any person ate not to be made, except 
possibly 111 rare instances unless there is something specific against that person Ihe circua.stance that JC 
gave an account of how he had acquired hi» property, which did not satisfy the Magistrate is no good reason 
for maintaining the order which he has made 

2 Conflac&tloabyOoverament — The procedure prescribed by this and the preceding sections must 
be followed before making an order to confiscate the property, 9 W. R. IS. lnl9B 688 a bag of money was 
pointed out by a person, who was convicted of theft, and it was given to the owner Close by another bag of 
money and a gold ring was found buned The Magistrate issued a ptoclamation under s 523, whereupon a 
person claimed it as owner oi the soil in which it was found The claim was rejected, and an order under 
this section was passed placing u at the disposal of Government He then sued the Secretary of State to recover 
this property on the ground that it was treasure trove, but on appeal the suit was dismissed. 

3, Magistrate empowered by the Local GeveraineBt la tbit behBlt.->5r; s 529 (A) as to validity of sale 
by Magistrate not duly empowered In MadrasfCaa, 1873, p 598) all Magistrates of the first class have been 
empowered to act under this section also in the United Provinces [Alt Man , 202) , so too in the Punjab {Runj 
Gas, 1883 Pl 1, p 52) Bombay Gas 1873, p 18), provided that they are not Honorary Magistrates 
when a special order is required m each case 

4 Appeal under this section Is a regnlar appeal ob the merits.— The appeal allowed by sub«ec (2) is 
an appeal in the full sense of Chapter XXXI and must be governed by its provisions , when an appeal to the 
Court of Session irom an order passed under this section by a Distnct Magistrate, was treated as a sort of 
miscellaneous application and was summarily disposed of in favour of the appellant the claimant to the property 
concerned, in an ex-parU manner by the Sessions Judge, neither notice of the appeal having been served on the 
Government nor the procedure of Chapter XXXI followed in any respect; the order of the Sessions Judge wts 
set aside and the case sent lor re-trial, 1881 A. Iff. N. 150. 

525. If the person entitled to the possession of such property is unknown or absent and 
the property is subject to speedy and natural decay, *■ " or if the Magistrate 
aWe pensh whom Us seizure is reported, is of opinion that its sale would be for the 

benefit of the owner, -[“or that the value of such property is less than 10 
rupees” the Magistrate may, at any time, direct it to be sold , and the provisions of sections 523 
and 524 shall, as nearly as may be practicable, apply to the net proceeds of such sale 

Hotel— 1. Proceedings of Uaglstratee not empowered— If any Magistrate not being empowered b) 
law to sell properly under s. 624 or s. 523 errooeously id good faith sells it, hia proceedings shall not be set * 
on the ground ot his not being so empowered s 529, cl (A) 

* Tti* word. - — w.r*«ub.llal.afoTth« w-erd* ortlie M«ei«ttate* 1 r Ait XMIt ef l»» ’ 

♦ Th-worH. werrlnortnl by fb/r 
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CHAPTER XLIV. 

Or Tun Transfer of Criminal Cases 

526. (1) \Vhtnc\er it is mide to appear to the High Court — 

(а) tint 1 fur ind impartnl inquir) or trnl cannot be had m in) 
Cnininnl Court subordinate thereto or 

((5) tbit some qiieslioii o( hw of iinusuil difficult) is Iikcl) to irise or 

(r) tint a \ic« of the p kx m or nenr uliich in) oflenct has been committed ina) be 
required for the satisficior) inquiry into or inil of the same or 

(d) thit m order under this section will iiiid to the general comtnience of the parties 
or witnesses or 

(e) that such in order is L\petlicnt for the ends of justice or is required b) an) pro\i 
Sion of this Code 

it mi) order — 

(i) that an) offence be inquiretl into or tried b) anj Court not empowered under sections 
177 to 184 (both inclustie) but in other resjiccts competent to inquiry into or tr) such offence 

(ii) that an\ * particular ci«e or ippeil or class ol+ cases or appeils be transferred from 
a Criminal Court subordinate to its luthorit) to in\ otlicr sucli Cnmiml Court of equal or 
superior jurisdiction 

(m) that an) * particular case or appeal be transferred to and tried before itself or 

(iv) that an accused person be committed for trial to itself or to a Court of Session 

(2) When the High Court « ithdraws for trial beiore itself in) case from an) Court other 
than the Court of a Presidenc) Magistrate, it shatl, except as pro\ ided m section 267 obsen e m 
such trial the same procedure whicl* that Court would ha\e observed if the case had not been so 
withdrawn 

(3) The High Court ma> act either on the report of the Lower Court or on the apph 
cation of a party interested or on its own initiative 

(4) Every application for the exerasc of the power conferred b) this section shall be 
made by motion which shall except when the applicant is the Ad\ ocate-General be supported by 
affidavit or affirmation 

(5) When an accused person makes an application under this section the High Court 
may direct him to execute a bond with or without sureties conditioned that he will if 
X • so ordered pay § ‘ an) amount which the High Court has power under this section to abide by 
way of costs to the person opposing the application 

(б) Ever) accused person making any such application shall gpve to 

P^*«^or*of^a''^lica^ together with a copy 

tion^under this seaion ol grounds on which it is made and no order shall be made on the 

merits of the application unless at leist twent) four hours have elapsed 
between the giving of such notice and the hearing of the application 

* The word *u b wM om ttod br i t 

tTh.vord rrmnol wi« om Krd br Art XVII of 

ITfarword* (o ordrrrd wtr* >ub<t tutrd for (ho word (OBt rtod 

{ThowPrdt ' "rmubrt tutrd for (ho words tbecootiof (hr pretrrutor by 


ss ‘124-526] 


Htch Court m a V 
transfer case or itself 
try it. 
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(G-A)* Where my apphcition for the cverase of the power conferred bj this section 
IS dismissed the Hnjli Court miy, if it is of opinion til'll the ipplicalion wrsfn\olous or \exaitoiis 
order the applicant to pi) b) wi) of costs to inj person who his opposed the ipphcation an) 
eipcnscs riisombl) incurred b) such person m consequence of the ipplicxlion ’ 

(7) Notliinq ui this section shiU be elccnicd to afleci iny ortler made under section 197 

*(8)i If in the course of nil) inquir) or tnil, or before the commencement of the heir 

inq of in) appeil, the Public Prosecutor, the compliinint or the acciisexl notifies to the Court 

before which the case or ippeil is pciulinq his micntioii to mihe an application under this section 
in rc'pcet of such aise or ippe il, the Court shill idjourn the case or postpone the appc.il for such 
1 penod as will ifTorcl i rcison ihlc tune for the npphcitioii to be midc ind in order to lie obtimcif 
tiicreoii ' 

(9) i Nolwitlistimhnq in)thmg hereinbefore conrimed, i Judge presiding in i Court 
of Se^ssion sli lU not be rnjuired to idjourn i Inal under sub-se'Ciion (8) if he is of opinion ihit the 
person noiif) mg hia intention of miking m ipphcation under this section his hid a reasonable 
opporiumi) ol mikmg such an application and his failed without suthcient ciusc to tike idnn- 

tage of iL 

Kclemng to the inicndmeiit of this section the Select Coinmitlce si) — 

"We hive lound s- S2o somewh it diflicult to deil wiilx One chss ol opinions presses for grcitcf s*!®" 
guards igiuist frivolous vexatious or dihtot> applications tor transfer Another class depreeites any measure 
whldi makes i irinsfcr more dilhcuU to obtain. W'e think it iswnavoidiblciorciainin the Code some juanision 
tor the compulsor) adjournment of ncise when an tmenltonio ipplj for a transfer has been iiotificdL But we 
recognise that the provisions of the section is they stand hive lent themselves to gross abuse, and therefore 
W'e tetl that greiter safeguards are ncceasat) Porthese reasons In the first place, wc maintain the principle 
ol the new suUsca (i>A) which enables the High Court to award costs in dismissing an ipphcatioiv W* 
have however, modified u to this extent, tliatitwiH enable the High Conn m evses where it is of opinion 
that the application was frivolous or vex mous to award sucli amount by way of reasonable costs in die HiS" 
Court and the Lout lielow na it thinks fit Wc dunk the last sentence of ncw5«l>«ec. (6-A) was superfluous 
hi view of tits, pruvisiuns of s 517 

We consider ihit the new Mibsec (8) pro|>oscd by the Bill was un-satisfactorj in several respects 
The oiicnlng words of the sub^wction contemplated notification at any stage of the c»i>c provided that It wi^ 
m ide before the coninieiicvment of a day s he umg But words occurring laicr to the sob-aecnon indicated that 
Its apphcation vias connncvl to ti noiificition made lieforc the accused was called upon to enter on his defence 
The proviso therefore whlcli dealt with m intention to apply for a transfer formed after the accused had 
cntcrerl on his di.fcnee was notatnte proviso to the sub-section. We considered whether sub-sec (8) should 
not tcler to an application made at any stage and whether in sudi case discretion ns to an adjournment should 
not Iclt with the Lourt except when the applicant gavt security in which case the adjournment should be 
compulsory On the wlioVc howcvxr, w-e fiav-e dcavled vn tavxmr of reiecvlng the pcopoval to provule for a bone 
Ajvui from other objections we dunk it was cakulwed loenhvncethe deliyi already invajlvcd by s. 528 0“^ 
amendment ol the Bill therefore providv.! for a compulsory adjoumrnem at any stage of the case except that * 
Sessions Court m i> refuse to ad^aurn when U is of opimon that the application lias been unreasonably delaye'* 

It was suggested to us that w-e should add a new dausetoa. 52 b providing tor transfer of a casewhW 
the accu-sed has reasoinl le ground lor apprehending that he will not get a lair and impartial ttnl. W e 
however that the Rulings ol the High Courts arc quite clear on the jxmit and that It would be a mistake 
amen \ the strtion 

Rote.— Ameadmants.— The wonl cntnlnal la now omitted from sub-sec. (2) of cL (r) In 
to make It ch ar that the power to transfer is not only limited to criminal cases but it aKo extends to olh 
nuscelUneous procectllugs under the Code 


* (« at br An Xiti t .1 i*i> 

t a«b »»cWo«« (•! tnd «•) wrrt •ulsl lolvJ far «ab-*r<t m <14 
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The new sublet (6-A) confers on the IliRh Court Ihe power to awird costs to any person who 
opposes the application to transfer If in the opinion of the Court, the application is fnvoloiis orsexatious 

Under the amended section sub-sec. *(8) an application for transfer msy be made in the courseof 
anj inquiry or trial whereupon " the Court shill idjoum the case. Under the old law it was necessary that an 
application lor transfer should l>e made before the commencement of the hciring of i criminal case 

Under the new sub-sec. (9) in exception to the compulsory adjournment at any stage of the case Is 
pros ided for and under that subjection i Sessions Court maj refuse to ndjoum when it Is of opinion that the 
application has been unrcisoniblj dclijeii 

Notes.— 1 Other leetloni dealiog with trantfor —Under s. 29 of the Ijftt rs TKtUnl n tiigh Court his 
power to direct the transfer of inj cnmmaicnse i<rp vii of the appendix and rrt* also s IS the Indian Ht^k 
Courts Act 1861 It p. I of the append x. tee s 192 for power of the Disinct Magistrale or Sub-Di\isioniI 
Magistrate to transfer a case of which he has talen cogmratice. Under s. 267 the High Court may direct that 
a case transferred to Itself be b> jur) S 197 empowers the Cosemment to directs prosecution of a Judge or 
other public sen ant to be conductetl bj a particular person or Court, 5'rf also ss |“8 |91 346 407(2) 487 S2S 
and 556 

Analysts of Hotes 

1 Extraordinary powers of the Chartered High Courts Notes 2— 4 

II Conditions precedent to exercise of jurisdiction Notes 6 — 8 ^ 

III Proceedings liable to be transferred Notes®— IS 

IV Grounds for transfer Notes 16— 36 

V Subsections (2) to (7)— Practice Notes 37— 48 

VI Adjournment of hearing on notifcation of intention to move the High Court Notes 49—56 

I -EXTRAORDINARY POWERS OF THE CHARTERED HIGH COURTS 

2 Paver ot traotfer auder the Letters PateoL— The High Court has power under cL 29 of the 
Letters Patent to transfer any criminal case from one Court to another Weir 11, 690 , 1, 768 (b) and under this 
extraordinary jurisdiction it was Ar/i/ the Bombay Hi^ Court has the power to transfer a cnmmal case from 
the Court of the Resident at Aden to the Original Side of the Bombay High Court and that a single Judge of the 
High Court has power to order such a transfer 7 Bom L It 104 See p vii of the appendix 

3. Special Jarisdictlon of High Coorts— 

(0 District Magistrate and Sessions J dge of Bangalore J bordtnate to Madras High CVarK— The 
District Magistrate and the Civil and Sessions Judge of the Civil and Military Station at Bangalore are Magis- 
trates subordinate to the High Court at Madras within the meaning of this section 9 U 356 

[ti) Jn>isduiso» e>/ iJhe Calcvtto MsgJi CPufd pser SonJ-haJ fitr'gn-'mai ~See 19 Cl 247 
(«*) J nsdiction of Bombay High Co rtat Secunderabad and Penm.—T\i^ High Court of Bomb.iy 
having been vested by notification of the Governor-General of India in Council No 178 of 23rd September 
1874 with onginal and appellate criminal junsdiction over European British subjects being Christians resident 
amongst other places at Secunderabad outside the Presidency of Bombay and within the territories of Hjs 
’ ’ character of a D strict 

• uropean British subjects 

y \ irtue of the appellate 

jurisdiction so vested in it the power of transferring a cnmmal case pending m the Cantonment Magistrate s 
Court either to itself or to any Criminal Court ot equal or superior jurisdiction 9B 333. In 5 Bom L. B 869 it 
V as A/W that by virtue of 23 and 29 \ ict d ap 15 s.3 and the notification above referred to the High Court 
of Bombay has jurisdiction to transfer a cnmmal case against an European Bntish subject from the Court of the 
District Magistrate and Supenntendent Residency Bazaar Hyderabad Deccaa As to Penm icf Notification 
No 823 of I8S6 and 10 B 274. 

4. Transfer of cases from the file of vaiage Magistrates In Madras.— Though a Village Munsifl is not 
a Magistrate under this Code the High Court alone has the power under s. 29 of the Letters Patent to transfer 
a case from the file of a \ illage Magistrate to that any other Magistrate 26 M 394 Where a \illage 
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Jlagistrate refijsed to ad;ouni a case to allow the accused to move the High Court for a transfer and convicted 
the accused, AM, the conviction was illegal and the case was transferred to the file of another Magistrate 
forre-trial,2lM. Ii.J.765=:12Cr L J. W7. 

’ 1 • 

IL— CONDITIOHS PRECEDENT TO EXERCISE OF JURISDICTION. 

5 Subordinate Court should be properly seised of the case. — The High Court cannot, under this 
section, transfer a case which is not properly before a Subordinate Court of competent junsdiction to receive 
and try it /Vr Birdw Ood. ] , in lO B. 274 See also 9 A. 191 a L. R. 13 1. A. 124 at p 144 ; 9 M 358 ; 6 a 30 ; 8 B 
312 may be dts/t/t^utsAed , nor where the Magistrate apparently has no jurisdiaion, 7 Bom. L. R. 104. The High 
Court cannot transfer a case taken up by Magistrate who had no jurisdiction, 3 Bom. L. R. 121. The Alagistrate 
should inform the complainant that he has no junsdiction, and take bail from the accused lor appearance 
before the proper Court The High Court cannot transfer a case committed to a wrong Sessions Court, S6 H. 
237. Notes 7 and 8 at p 446 

6. Tranifer cannot he made after dfiposal of ease.— This section contemplates the transfer of a case 
before disposal, or interference on behalf of persons aggrieved or injured by an order of the Jlagistrate It i* 
not intended to give power to interfere in order to set aside an acquittal, 2 C. 290 at p. 292 An order of transfer 
cannot operate as cancelling an order ol discharge, 1 Bom. L. R. 782 In 19 M. 373 an order of transfer made by 
the High Court on December 4, did not tn fact reach the Judge till after December 5 when judgment was 
pronounced convicting the accused , the conviction was upheld 

7. Order for transfer of appeals to be fifed in fntnre is bad.— A District Magistrate having sanctioned 
the prosecution of certain accused persons for having escaped from a quarantine camp, the Sessions Judge 
asked the High Court to pass an order that all appeals arising out of the proceedings in which the District 
Magistrate had sanctioned the prosecution should not be heard by him, but transferred to some other Court 

that It was doubttul whether the High Com had jurisdiction to make such an order It could transfer 
actudly existing apj^eals onl), but could not direct that appeals that might be filed in future should, when filed 
not be heard by the authority to which they might be presented. Ratanl&l 973. 

8. District authorities to be moved before approsebisg the High Court— Ordinarily the High Court 
does not transfer a case pending before a Subordinate Magistrate, unless the party applying for the transfer has 
moved the District Magl^trate before going to the High Court. 6 Bom. L. R. 437 5 11 A. D. J. 741 -= 14 Ci. L J 
839. 

111.— PROCEEDINGS LI&BLE TO BE TRANSFERRED. 

9. “Criminal Case,” what It means —Under the old law there was a conflict of decisions as 10 tlie 

meamng of the words “ cnminal case ' appearing m subjections (u) and (in) of clause (e). And it was doubted 
for instance, whether a case under Chap VllI could be called a criminal case. But under the present 
amendment the word “ criminal” has been deleted from sub-section (2) of cl (e), and now s 626 would include 
all proceedings under the Code. For instance, in the following cases it was held that the term '■ criminal case " 
may be understood as distinguished from a civil case, or in other words, a frrwitaajfajf is one over which u 
Cnminal Court exercises Jurisdiction — /*er Chose J , in 23 C. 709; 34 A. 833. In 29 C. 709, Taylor, ) .remarked 
“lam of opinion that and ■ as usedin theCode of Criminal Procedure are not coextensive 

• Cnmtnal ease ’ is intended to be used in a limned sense and does not apply to every case cognizable by a 
Cnminal Court.'’ See 29 3.179 and Note l2be!ovv In «M. H.& F-Appx. XL, the Madras HighCourt Ai/ithat 
the term ‘ cnmwal case ’ meant ‘ any case pnma facxe cnminal’ In the new Bill it is proposed W 
omit the word ‘criminaV A Division Bendi of the Chief Court followed the judgment of Taylor J- 
and that a proceeding under s. 110 is not a ‘cnminal case’ inasmuch as a cnminal case is noi 
the same as a case cognizable by a Cnminal Court, and in every criminal case there must be a person 
charged with the commission of an offence, 9 P. R. 1914 » 194 P.L R. 1914^19 Cr. Ii.J. 863. In 8 S.L.R 
21 Sb3 18 O.L j. 249, the Judges while following 24 B.527 were of opinion that the words ‘cnminal case’ should 
not be restneted to cases ansing out of and dealing widi some aime already committed and referred to the 
interpretation put on the words • cnminal cause or matter* in s 47 ol the Judicature Act by the English Courts 
‘The general rule of construction adopted is either that the subject matter of the proceeding is of a cnmtn-ii 
nature or the proceeding is one m whicli a penalty by way of punishment is sought or can be enforced m 
case of disobedience ' 

In the Calcutta High Court there has been vaallation. In 83 C. 192, doubts were expressed vvhctlwf 
a proceeding under * 145 was a criminal case In 2 0. L J. 614-»8 Cr. L J. 83 it was held that 
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proceetling under n. 145 is a cnmitnl proceeding md a Migisiritc his poucr lo uaiisier the same 
under ss 192 and 2IS In 33 C.709 ihe poucr of tlie High Court to transfer under s. 526 uas doubted but 
the case u as transferred under s. 15 ol the Charter AcL In IS C. W. N. 393 » IS Cr L. J. 359 it was held that 
s. 526 has no application to proceedings under Chap XII uhilc the same Ilench held in 41 C. 719 ih it s 526 
applied to proceedings under s. 107 See Koie 9 sboae 

10. Caiei OBder Chap. YIIL— In l9A.29t( it was A^A/tlie High Court could not transfer, when the 
Magistrate had acted under s. 117, but s 117 has now been amended. That the Magistrate aaed on private 
information in calling upon a person to show cause under s llo is no good ground for the transfer of the case 
from his file. There is no limit to the nature or the source of information on which a Magistrate initiates pro- 
ceedings under that section, 37 k, 172. See Note 9 above. 

li> Cises unden 107 rrfl«r/rrrf<i— The High Court has power underthis section to transfer 

proceedings under s, 107 from one district to another, 31 A. 612. It is true that every case that is governed by 
the Code need not necessarily be a ‘criminal case* but it does not from that follow that only such cases are 
criminal as relate to offences alread> committed or said to have been committed. Cases under s. 107 are sub- 
ject to cL (8) and a MSgisiraie errs in refusing an adjournment. 41 C. 719 In S 8. L. R. 315 = 16 Cr. L. J. 249, 
the Judges stated they were dis]x>sed to agree with 41 C. 719 rather than with 3 P. R. 1914. hut as a rule, it 
would not be proper to transfer any preventive proceeding Irom one dislnct to another It must be an extremely 
exceptional case that would justify the interference ol the High Court with the jurisdiction of the Magistrate of 
the District taking preventive action within his boundaries and imposing sudi foreign and extraneous duty on 
the Magistrate of another District, 17 0. W. 636 a 14 Cr. L. J. 333. See also 31 C. 350. See Note 9 above. 

(ii) Transfer of good tiihattour iAtei—Uxray now be taken as settled that proceedings under s. 110 
are Iible to be transferred from one district to another. 23 C. 709 j 32 A. 643 ; 1 8. L. R. 03 cs 8 Cr. Ik J, 356 { 
11 C. V. N. 231, 1 P. R. 1913] 12 A. L. J. 262 e 16 Cr. J.363. 

(ill) Cannot such proceedings he transferred to another Dutnet t—h was held in 161. 9 and 30 A. 47 
that though under this seaion, a cnoimal case may be transferred to a Magistrate not havi ng local junsdiaion, 
but otherwise competent to inquire into or try the case, yet proceedings under s 110 cannot be transferred to 
any Court outside the distnct within which such proceedings have been lawfully instituted. The reasoning in 
these cases was followed m 34 U. 186. i 

Contra —The Punjab Chief Court held that it had no jurisdiction either under s. 526 or under & 33 or 
the Punjab Courts Act to transfer proceedings under s. 1 10 hom the Court of one Magistrate to the Court of 
another Magistrate, 6 P. R. 1914 es 154 P. L. R. 1914 » 13 Cr. L J 663. The case in 23 B. 179 and the judgment 
of Taylor, J , m 28 C. 709 followed See also the referring judgment of Rattican, J reported as a footnote 
to 18 Cr. Ik J. 563, where it was pointed out that m the case in 1 P. R. 1913 = IS Cr L. J. 746, it was assumed 
without any argument that s S2b appbed to a case under s. 1 10 See Note 9 above. 

11. Proceedings under s. 145.— Under the old law there was a conflict of opinion as to whether 

proceedings under s. 145 were criminal proceedings, but now under tlie new amendment by the omission of the 
word " cnininal," proceedings under s 145 are liable to be transferred under this section. [&e Note 9, supra.) 
The Madras, Allahabad and Oudh Courts have held that proceedings under s. 145 may be transferred, 26 U. 
168; 34 A. 533; 11 0. C.61 b 7 Cr L. J. 423. The Bombay High Court has, however, held that it has no power 
under this section to direct the transfer of proceedings instituted under s 145, as they do not come under the 
provisions of this section, 25 B. 179. The case proceeds on a strict construcUon of the language of the section 
“any criminal ease or appeal^' The word “criminal" governs the word “appeal" as well as the word 
“ case " A criminal case, like a criminal appeal most anse out of and deal with some enme already committed. 
Hence this section does not confer any power to transfer proceedings under s. 145 which neither contemplates 
an inquiry or trial Into an oBence, nor does U deal with a enme committed, but is concerned only with the 
prevention of oSences. The Bombay view was followed in 8 S L. R.215 ssl6 Cr.L, J.249 .S%’«aIso5P.R.1914 

B 15 Cr. L. J. 563. For the Calcutta v tew, see Note 9 

11-A. An loquiry under Act XIII of 1859 (Workmans Breach ol Contract Act) is not outside the 
puiv lew of s. 526 of the Code. (See preliminary note to s. 526) 45 A. 700. 

12. No power to tranifer cate under the Legal Practitioners AcL— The Chief Court has no power to 
Older the transfer of a proceeding under s. 14 of the Legal Practitioners Act (XVIIl of 1879) from one Court to 
another, such proceeding being neither a av tl proceeding nor a enmina) proceeding, though it partakes of the 



1104 


THE CODE OF CRIMINAI, PROCEDURE 


[Chap. XLIV, 

latter cliaracter, as being penal , neither s 2S of Ctml Procedure Code, 1882, nor s. 526 is applicable to 
proceedings of this kind, 41 P. R. 1888. But it is submitted that this is not good law in view of the omission of 
the word“ criminal” from section 526 See Notes, supra 

13. High Court not competent to transfer Inqalry cnder t. 3 of Extradition Act, 1903.— 33 C. 550 
(footnote) = 15 C. W. N. 735, Note 11 at appendix, p x\i 

14. Power to transfer case from one Presidency Magistrate to another.— The power conferred bj 
this section is only to transfer from one Criminal Court to another, and consequently the High Court, under this 
section, has no power to transfer a case pending before one Presidencv Magistrate to the file of another 
Presidency Magistrate, both being Judges presiding over the same Court, 13 M. L. J. 69. In 33 M, 739, it n. 
hoi\e\er, laid down that the High Court is competent to transfer a case from the file of the Chief Piesidency 
Magistrate lo the hie of another Presidency Magistrate as they are Courts of equal junsdictioru In 10 Bom. 
L. R. 201, tlie point was not raised, but the High Court transferred a case on the ground that the Presidency 
Magistrate was biassed 

lY.— GROUNDS FOR TRANSFER. 

15. Duty of the High Court to create and maintain confidence in the administration of jastice.-~It 
seems to be generally supposed that, w hen allegation of bias is made, the transfer is granted under sub-sec. (a) 
of b 82 q, cl (1), but except in those very rare cases when tlie Court itself is convinced that a fair and impartial 
inquiry cannot be had, the transter is made under sub-sec {ey One of the most important duties ofaHigh 
Court IS to create and maintain confidence in the administration ot justice, and this can only be done by giij"? 
to every citizen an assurance iliat, so far as practicable, he will never be forced to undergo a tnal by a Judge 
or Magistrate, when he has reasonable apprehensions of the litigant, and not because die judicial oSicer is 
adjudged to be incapable of properly performing his duty Magistrates should not fail to remember that it 
IS their duty no less to preserie an outward appearance of impartiality than to maintain the internal freedom 
from bias which is incumbent on all judicial officers and that if they allow their executive zeal to appear to 
outrun their judicial disaetion, their action is certain to attract the delay consequent on an application to 
this Court 1 S. L. R. 8 es 9 Cr. L. J. 231. C was arrested on a warrant charged with an indictable oSence, 
and brought before £, a Justice of the Peace, who had been asked by the Crown Solicitor to take the 
deposfiions £ sat m a room m the Police station, and on the request of the Crown Solicitor made an order 
excluding all persons except representatives of the accused Several other Justices for the county endeaioured 
to enter the room, but were refused admissioa Cs soliator ajipUed to E to admit the other Magistrates 
but L refused to do so, giving as a reason that he was guided by the Crown and directed by the Crown 
not to allow the other Magistrates to be present C having applied lor a writ of prohibition to prohibit 
E from proceeding further in the matter on the ground of bias — Held, while entirely acquitting E of anj 
moral blame, that a reasonable public might think that the expression used by E implied that in making fns 
order he was acting by the direction of the Crown and not exercising his own discretion, and that the wnt of 
prohibition should be granted, Rex v £»«frai7«, (t913) 2 Ir. R. 317— K. B. D. Sec also R \ 0 Grody,lCat C* 
C.247. 

16. If otherwue transfer Is necessary, the High Coart cannot take Into consideration— 

(») The effect its ordi r would have on the reputation and authority of the liTagistrate —In dealing witli 
an application under this section the High Court has only to detennme w hether good grounds for transkr have 
been made out to its satisfaction. While making an order, it lannot take into consideration, the effect ils 
order would have on the reputation and authoriiy of the Magistrate concerned When the application for 
transfer is based on the ground that the applicant will not hate a fair and impartial trnl, the apprehension, to 
justify the transfer, must be shown to be leasoTiable, and \I there be not sufficient grounds for tie 
apprehension, the High Court will not transfer the case merely in deference to the susceptibilities of the 
accused, 10 C. W. N. 411 — 3 Cr. L. J. 379. 

(t») Accused getting benefit of tnal by jury —In transferring a case, no consideration should be Ind to 
the fact dm by the transfer to a particular district the accused Will have the benefit of the tnal by jury. 
previously he had none The real question is that of convenience of parties— /ir> WooDKorre and CoxE,]!' 

8 C. L. J. S9 = 8 Cr. L. J. 131. 

17. It li thedaty ot the Magistrates to coodact themselves properly so as to Inspire confidence In perils* 
that nothiog bat Jiulica will be done.— Next to the importancv. ol deaUing a case fairly and imfartialiy, I’ 
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the importance o( contluaing onescH in such a manner as to inspire in the minds of the parties a oonii 
dence that nothing but ab>w>Iute justice wonM be done to them ami if by reason of the worUs or conduct 
of a Magistrite or Judge before whom a case is pending, any party reasoinljly ajiprchends that there Is a bins 
against him, m the nund of the officer concerned, it would be expedient for the ends of justice to transfer 
the case from his file though there may not be actual bias. 18 C.709, v.\\\c^\f^}llcx^>siZ C. 727 ; 8 C. W. H. 78. 

is. Rikionable apprehentiOB in th« mind et the aecaied that he will net have a fair and Impap. 
tial trial is the proper test— In dealing with appliciiions for transfer, what the Court lias to consider h 
not merely the question w hcllier there has been any re.a1 bias In the mind of the jiresiding Judge against the 
accused, but also tlie fonher qu»_siion whctlicr IncidenLs may not have happened which, though they may be 
susceptible of explanation and may have Uapi>eiu.d witliout there being any real bias lu the nimd of the-Judge 
are nevertheless such as an. calculated to create m the mind of the accused a reasonable apprehension that he may 
not have a fair and inqvartial tnaL Of course, u is not every appfcheusion of this sort that should be taken into 
consideration, but where the apprelietuiun is of a reasonable chancter, iJien notwithstanding tliat there 
may be no real bias in the matter, the fact of tlie inadenU having uken place being calculated to raise such 
reasonable apprehension, ought to be a grouud for allowing transfer Where a Magistrate after releasing 
the accused on bail, bHU riKjuired him to report hmiscll to tlie auihunties at a certain place, and when he 
apphed for leave to go to Calcutta and d'AaiAarm.he was allowed logo only to the /a4f<fr//arr, an order of 
uansfer was held justifiabte, 28 C. 193 /oUowiJia. 19 A. 64, approitd in 25 B. 179. See also 10 & W. N, 411 3 Cr. 

L. J. 779 ; 9 C. W. H. 619 , 86 C. 904 , 18 C. 247 ; 25 C. 727 ; 123 C. 297 ; 28 C. 709 ; 8 C IST. N. 75> What has to be 
considered is whether the orcumstances alleged would create in the mind of the applicant a reasonable appre 
bsnsionof not getting a fair and impartial Uial in the Court of the Magistrate The position of an accused 
person is always one of great anxiety and suspense,and incidents, though susceptible of an explanation and 
which would perhaps pass unnoticed but for the trial be is unde^oing alarm him and lead him to think that 
his guilt IS already believed and that hts conviaion is a foregone conclusion, (19 k, 64 followed) In this i xit e it 
was alleged by the accused who was a Mahant and of some standing that the Distnet Magistnte had cancelled 
hts license for arms and refused to see him when he called to pay his respects, it was held that these inadents 
were likely to lead the accused to believe and to infer (bat the District Magistrate was displeased with 
him and the case was transferred, 85 Ju 5. in this case it was noted that 19 A 64 had been followed in 
various other cases by the Allahabad High Court. InboUi these cases there were some incidents which liad 
taken place from which it appeared that the Magistrate trying the case might be biassed against the accused. 
Where no such inadeftts have been put fonvard, the transfer of a case should not necessarily be ordered, simply 
because an accused person thinks that he would not get an imparUal trial, but the real question to be considered 
is whether on the facts disclosed in the application tor transfer there anses a reasonable inference that the 
Magistrate who is seized of the case may be prejudiced willingly or unwillingly, against the accused, 12 A. L. 
J.33..»14Cr L. J fl66 , 15 Cr. L. J. 368 (A.^ In « P. W. B. 1913 — 14 Cr L. J. 285, however the case was 
transferred as the accused was under the bona fide impression that he may not have an impartial tnal before 
the Distnct Magistrate though the Chief Court held there were no good grounds for transfer and the suggestions 
made against the District Klagistrate were held to be groundless and without justihcatioa 

19 It Is not necessary to prove actual bias on the part of the Magbtrate.— When the application 
is grounded on bias on the part of the Magistrate, it is not necessary to prove actual bias , but it is sufficient 
to show circumstances which may raise a reasonable apprehension m the mind of an accused person, that he 
will not have a fair and impartial trial and this, thougli the circumstances susceptible of explanation, have 
happened without any real bias in the mind of the Magistrate, Weir II, 678 ; 21 H I,. J (8h. N ) 59. Where 
there is fear m the minds of the parties that they would not receive a fair and unprejudiced trial and that fear is 
reasonable and founded upon distinct incidents which would really give nse to reasonable apprehension, there 
is good ground for transfer, although there is really no bias in the mind of the Court from which the transfer Is 
sought 28 C. 297, where 28 C. 495 and 18 C. 347 followed 

20 Bat appreheuien most b« r«Mon»bI« nod based on aetnal Incidents.— It is not sufficient for the 
accused merely to allege that he will not get a fair tnal, but he must lay before the High Court the facts which 
give rise to this belief m his mind, and if these facts are found such that they will reasonably give rise to this 
belief, n transfer ought to be made, 10 0 C. I6S — 6 Cr. Ik J. 284, where 23 C. 493 is referred to In SB A. 239, Sm 
Georcb Knox considered the case in 6 C. 491, i9 A. 64, and Sergeant v Dale and held following 12 A. L. J. 
as— l|Ci*.L.J.666,thatatransferofcase9 should not be ordered simply because an accused person thinks 
that he would not get an impsrtial tml, but the real question is whether on the faas disclosed in the applicatio 


1106 


THE CODE OF CRIMINAL PROCEDURE, 


tchap XLIV, 

and affidavits there anses a reasonable apprehension that the Magistrate who is seized of the case may be 
prejudiced willingly or unwillingly against the accused and referred to Lttion v Jtledtcal Covnal, 43 Cb D 866 
at p. 384, Jieg \ Myer, (1875) 1 Q B D. 173—177, R v ffandsley, (1832) 8 Q. B. D. 383 and Alhntcn v C(^tral 
Council of Medical Educalion and Regtslralton,{Wi\±^. B.7S0— 7S3 and was of opinion that Sergeant n R'^l‘ 
was a peculiar case and stood quite by itself Where the inadents suggested are incidents in accordance with 
law and seem to be a judicious exercise of the discretion vested in the Court and the Judge was apparently 
upholding the order and dignity of the Court it cannot be inferred from them that there is any danger of the 
inquiry being unfair or partial, ' 1,1 

21. Reasonableness tnast be viewed Irom the atandard of the accused— Abstract reasonabieirest 
U not the standard — On an application being made for adjournment to enable the accused to mo\e the High 
Court under this seaioii, the Magistrate gave out that he could go on till the accused were called on to enteroo 
their defence and so he continued the examination of certain prosecution witnesses, and further, ifl ^'>5 
explanation to the High Court stated, that his reason lor examining these witnesses before allowing the apph“ 
tion tor adjournment, was that he was apprehensive that the case might be settled amicably out of Court, 
that the witnesses might not afterwards be available, and if available, might not speak the truth against the 
accused. Held fier MiTRfc, J , (Hqoiwooo, J , contra,) that inasmuch as the order of the Magistrate, oh the 
petition for postponement, and his explanation to the High Court, displayed an anxiety on his part that tbe 
accused, is really guilty, should not escape punishment they were calculated to raise not unnaturally, ifl the 
mind of the accused an apprehensioti that they'might not have a fair and impartial tnal before him} anii 3^ 
such apprehension was not m the peculiar arcunistancbs of die case foolish or unfounded, the case should be 
transterred to some other Magistrate for tnal. What is a'reasonable apprehension should be decided 10 
case witli reference to the incidents of the case and ‘surrounding circumstances , and in determining wheth« 
an application is reasonable, it is the duty of the Court, by placing itself in the position of the accused 
to consider the fact and orcumstances attending hi> position Abstract reasonableness ought 

to be the standard, 33 C. 1183, where 10 0. W. N. 441 is referred to and exf>la\ned and 18 C. 455, 8^^ 

211 and 8 0. W. H. 77 followed It the words used by xnd the actions of a judicial officer though 
susceptible of exaplanation and traceable to a superior sense of duty, are calculated to create in the 
of the accused a reasonable apprehension, the case should be transferred, S3 C. 1163, where 31 C. 

18 followed confidence in the administration of justice is an essential element in good Governm*nt, aU'J 
a reasonable apprehension of a failure of jusuce in tlie mind of the accused should be taken into consider 

anon on an application for transfer See 1 8. R, SssS Cr, L. J. 251, Note i7 above In matters hke 

diese, to use the word of LvsH, J , in Sergeant v Dale, (1877) 2 Q B D 853, “the law, in laying down dii» 
stnet rule, has regard not so much perhaps to the motives which might be supposed to bias the Judge ^ 
to the susceptibilities of the Imgant parties One important object, at all events, is to dear away cveoih^"® 
which might engender suspiaon and distrust of the tribunal, and so to promote the feelings of confidence lu 
the administration of justice which is essential to social order and security” It has therefore to be see” 
whether there is anything in the case likely to create in the mind of the accused a reasonable apprehension 
that they may not have a fair and impnrtial trial To deade Uiat, regard must be had to the degree of 
intelligence and iheir standard of honesty and inipaitiahty, both probably fairly low Though the facts alle^ 
may be msuffiaent to raist. in the mind of the Court even the shadow df an apprehension that the accuS® 
would not geta fur iiul Impartial trial in the Court of the jwrticuUr Magistrate, yet if they have raised a 
realfearof inju tu." m tl <, niinJsollhe accused, which isnot unreasonable having regard to ihelrstand^ 
of honesty ind f the case ought to l« transferred, 10 R L. R. 15 .= 15 Cr. L J. 196 \ 6 Lah. S96. 

22 Ate is perionally Interested In case is good ground for transfer.— s 487 

s. 550 and ' . 

tng keen inter ei/ in Ik t ist — \\ here tlie District Magistrate s letter showed that 
lie 1 ’ iaJ Interne m tliemtU which had led up to proceedings being taken under s. 1 

ml , ji pnrt in the injuiiy uni hid himself insiUiited ihe proceedings and was tnd^ 

I , -I u eds guilt, Vh It III jjfxecdmgs i ught to be transferred to another distn 

7 13,30C.837. rioiightraus rouVml gniiltd uliere there is reason loSUpP^T 

e I fvir trial yet iii7 It S8, l*v 1} Court refused the application aldiouf 

^Uirate had n1m>wii i yis i ni t t T ui d discretion In dealing whh w 

1 1 , ninl failtxl to j f t > c j iLiti ii WJiere a District ilsgistf* 
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admitted in his reply to an appltcition for transfer of a case tlut he has taken a keen personalinterest in the 
case and n as satisfied of the applicant’s guilt, Ar/^ sufliaent ground for transfer, S3 A.6<2 
* (*0 Comfl'nnant hr hts fifukhfyarielnj; servant or relaiion of tyfagislraU —X'Jhtn the trying ftfagis* 

trate is the mister of the complainant, it Is expedient that the complaint should be referred to another Jllagfs 
trate, though the fact of such relationship maj not rfepnxT the Magistrate of jurisdiction, 9 B. 173; (i 9 ii) 2 jf, 
W. H. Joar. 110 ; 11 U. L. J. 753 a 13 Cr. L. J. 407. See, however, the remarks of I tsn, J , in Seargeant v Dale, 
L. R. 9 Q B. D. S8S and 20 C. 857. In 3S C. 997| the fact that the Magistrate is a relative of the Sub-Inspector of 
the Police or that he is in prn ate life guardian of a person who has a claim to the estate whose manager or 
' ' , 1 • . • . . . . f . J Magistrate is a friend 

4 11 .: : . ; 1 Cr. L. J. 474. In 13 C. W. 

■■ ■ ■ , • - in the result of the case, 

was held to be a suffiaent ground for transfer, 29 C W. K. 645. ‘ “■ 

(»0 Magistrate being m another capactlj tntetesled in result of ease-^tn 8 0. W. N.77, an applica* 
tion was made by the complainant on the ground that the accused were interested in the Betha Raj, an estate 
under the management of the Disinct Afagistrate, as Collector and Agent to the Court of Wards The 
application was granted m order to preaent persons from basing an apprehension that there might be some 
bias in the tnmd of the Magistrate inclining him tu look with favour upon the interests of any party See also 
the remarks of Phear, J , in 7 B. L. R. 3(0 at p. 289 a 15 W. B. 69. W here the only officers m the distnet 
competent to hear an appeal w ere or had been members of the Road Cess Committee, whose money formed 
the subjea of the charge preferred, the appeal which lay to the District Magistrate was transferred to the 
Sessions Judge, 6 C. k R. 379. See also 7 C 333 e 9 0. L. R. 193. Hut, the mere fact that the District Afagistrate 
in his capacity as CoUectdC. is concerned m the management of an estate under the Court of Wards is no* 
ground for asking for a transfer from the distnet of a case instituted b> a servant of the estate against the 
tenants of the estate and pending Oetore a Subordinate Kfagistrate in the disUici, especiaffy where there was 
not even a suggestion that the Collector as such Manager, knew of the lustituiion of the proceedings, 28 c. 297 

J S C (lu) That the Magistrate has acted as arbitrator previously is ground for transfer .— a Magis* 
trate has dealt w*ith the dispute in an informal manner as pnvaie arbitrator, it is desirable Uiat the case should 
be transferred as his previous informal knowledge would necessarily hamper him at every turn, 18 0. L. J. iSOs, 
14 Cr.UJ. 803 
. L - 

^ (fi) But interest must be substantial enough to make it likely that he has a bias —A Magistrate having 

surrendered some goods which had been seized m a case pending before him, was served with a notice nf 
action, and the party apprehending that his conduct had created a bias in the mind of the .Magistrate applied 
for a transfer of his case. Held, that before such application could be granted, it must be established that the 
Magistrate had such substantial interest in the result oi the hearing as to make it likely that he has a real bias 
m the matter, Ratanlal 689. 

. i • 23. Jbat Magistrate Is to be semaieoed aa a witness may be groaad foe transfer.— Tfie mere fact that 
a Magistrate trying a criminal case may be summoned as a witness lor the defence is not of itself a reason for 
the transfer of the case from the Court of such Magistrate, but it may be a reason lor such Alagistrate commit 
ting the case to the Court of Session instead of <m the case of a conviction) passing final order himself, 1897 
, X. W. N. 17. The fact that ifie evidence of the Magistrate is necesaiy and material to the defence, must 
, supported by affidavit to that effect 1886 A. W. N. 257. S^e also 3 a W N. 278 In an application for 
transfer of a criminal case, the petitioner alleged that the evidence of the trying Magistrate would be required 
by the accused, touching certain matters conneaed wnth the case Held, that inasmuch as the Magistrate vias 
J bound under s. 257 to issue a summons, unless he considered that the application for summons wus made fof 
fhe purpose of vexation or delaying or defeating the ends of jusitce, it was not proper to leave the 
deasion of the case to the Magistrate whose evidence was Required and the case was accordingly transferred 
^ 29A.63S. In 9 C. W. N. 864, It appeared that the Magistrate was present on the occasion when the Police 

made a search, and in that connection probably became aware of some of the facts connected with the case 
and It also appeared that the Police brought up before him one of the accused for the purpose of hjs examina* 

^ tion being recorded, it was held that it was exp^ient to transfer the case. Ste also 15 Cf. L. J. Si 3 (o.) But 
It IS not expedient to order a tranfer, unless it is dearly shown that the evidence of the Magistrate is really 
essential for the accused defence, and that there is likelihood that he can give evidence which would aid the 
accused in his defence, j An application for transfer of a case pending before the Magistrate on the 
'j 
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that the Magistrate is a necessary witness for thcdftlencemudtbe smctly scrmimred, as otherwise it wooldbe 
open to any accused person to obtain i transfer of a case from a Magistnte whom he^djd not wmt to try the 
case, merely on this pirticutir ground, 8 S. !• R I70»cl6 Cr.L J.222. In 15 Ce, L. J. 363 (A) Knox. J , refused 
an apphtition for transfer based on the aUegaUon that the Magistrate may be called as a witness as the 
objection was not pul forward at the earliest dite of the 


24 Onus of proving nocessily far transfer -<») Onus of ihowmg improper molwe of Rl-igxiWaU - 
In order to support an tppticatioii for tnn^cr of a case, the appUfcant must show that he has reason to believe 
that the Magistrate is likely to be prejudiced or influenced 1^ any improper motive in the decision of tlie case 
If this IS not done, the High C-Ourt will support flje Magistrate. It is highly nnproiver to tlirow gratmtoa ly a 
slight on the Af agistrste by transfer of a case from his Court, Rat&nlal 323. See also 6 B H. G R. Cr Ca. W } 
1887 A. W, N. 139. Ordinarily, where theru are grounds lor suspectxng bi is, Uiough there may not be actual 
bias, the accused is Liituled to i transfer, but when he attempts to procure that transfer by making false 
charges of corruption, etc-, igamsi the Magistrate, he loses the right, 2 li. B. R, 320. 

(«) Wiien appUcoUon is opposed t>y aecused, tht prosecution must bring foruard the lery test 
eindenee fo prove that a fttr in it cannot be bad tn the district — Before the transfer of a case from one 
Criminal Court to mother c.in be m ide m cases In which the accused objects to the transfer, the prosecution 
must bring torward the very best evidence to prove that a fair tnal cannot be had In the di\trict m which Ihii 
case is ordinarily triable, 6 C 49l, Having regard to subsec (5X a complainant very often makes an apphea* 
Uon without any notice to the Public I’rosccutor In such cases, the High Cottft should direct notice to the 
ac<.usi.d, even where the clearest case for a transfer is madv. out 


23, Incidents hetd to create reasonable apprehension that fair trial cannot be had-' 

Oimulalue effect of incidents to be taken tnlo o^rPimA—Though none of the circumstances 
alleged by Uie accused as grounds of a transler, taken by iiseU shows that there is any bias on the part of a 
Magistrate, yet, tl having regard to all the various matters alleged taken together, ilie accused may, not 
iiareasonabiy apprehend that he may not have a Uir tnal, the case should be transferred 9 G V. H.dl2 
L.J. 339. That the accused was arrested without a wamm, thu his medical certificates were not accepteili 
that lie was not inlotmed of the cliarge for many days, that his n-xtuest to re«erv e cross^xamination was dis- 
allowed, that his prayer as to production ol certain documents was rejected and that the names ofsome of Us 
Witnesses were struck out, /Ir/cf tiiough these tacts by themselves did not show bias or prejudice in the minJof 
Uie Magistrate yet these t iken with the fact of several criminal proceedings prior to ifie present proceeding* 
would bv likely to give rise to an apprehension in Ujc accused s mind that he IS not likely to have a fair and 
Impartial and the case was transferred 12 A L.J 73S<=sl6 Cr.b J 66t2DA.Ii,J 911 

1»») local inspection with partisan of ctiwpAiiwawA— Where during the pendency ol a case «gaitw« 
llie accustij lor the alleged cutting oi a the Magistrate went to the scene of occurrence, accompanied bf 
the partisan of the complainant and hetd a local inquiry into a matter which, though not the subject of ctwj' 
plaint against the iccuscd could nevertheless be imag;med by the accused to lie such, 13 G W. N 7«'»7 
Cr. L.J.910. 

{«») Is] tgtstraU conducting snguiry not making entries daily ns required by the rules— appeared 

. , ed ciUief 

. ' ■ It record 

the order with reference to the order of the proceedings then before him. It further appeared that the 
trate, after the receipt of the order of the High Cowt staying all further proceeding in lilt c.ise, placed on t e 
record a letter received from a medical officer JJe/J that the Magistrate had acted with impropnety an 
allowed some bias against the accused, that further proceedings should not, therefore, lie tikeii lx fore the sai 
Magi-,trnte and the c.isc should lx. transferred to another Magistrate, 3 G W, K 939. 

{tv) /yrsuienee in going tm with easd after eommnnteolim of the issue if a rule—h j 

adjourn to enable the accused to apply to the High Court and persistence in going on with (he case In 
the comniunicaiion ol the issu,, oi a rule nin for transfer by telegram are sufficient to justify a transfer, 

M etn— 50 L..J.391tl&L R 87— 9Cr L.J m,18GW.R 1031 — 13CP L J.766 Where the rea'«‘^ 
ciceci u\ts officer Ivud ontsttipped the Judici-d impart! diljr ol tlie trying Magistrate, md where he ^ 

ii>»» knt|>iiry j relimlnury ii> commltnKnt ln«trfle ol bis kmiwtedge that a rule hasbeengranted by thelligh Ce 
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tosUTt'rocecilinj^v, that thh haste to press the Inquiry on coupled mIiH hh action in the earlier investigati ni 
□fthecase m (;t,csted that the nnnd of die Magistrate was not free from some Mas in the matter and 
that he did not approadi the case with } idicial Impartiality ra essential to the administration of Justice Consc 
quentlj, the cnd>of justice rcquiretl that the case should lx tnnsferred to some other Mnpistntc 3 C. W N 498. 

also 1 B. t R. Cr U 3 391] 11 C. W R EOT — SCr L 3 291] 8 C W 71 ItOj I ut ir/ 19 M 370 

See Notes 54-95 

(r) ^1/iiAive InT Bom L R.<72, a person whose mn e npiieared ns an accused 

in tire compLnmt ssas examined ns a witness ngamst the other ncctised and after le had given evidence to a 
certain eatent he was made a co-accused and tried atonj. with tl e others Ae/J the j roccdure adopted was 
highl> calculated to intimidate the other w itnesses and the action of the Magistrate was improper 

(fa) Jssutiij' eion-iatfobfe •{ arrattts tn a fetfy eau and exacUng heciiy batL — Where a Subordinate 
Magistrate 1 1 a case ot pettj theft of four bamboos nonhone rupee issied non bailable warrants in the first 
instance and allernards exacted very heavy bail from the accused these were held to 1 e s ifTlcient grounds for 
transfer as the accused had been given occasion reasonably to apprehend that they would not have a fair trial 
before the Magistrate. Tlie accused were however directed to pay the costs of the complainant before the 
trying Ufagistrate 8 C. W K 089 j but « here a Magistrate acted bana fide from a mistaken view of the law it w’as 
held to be no sufficient ground for transfer 8 C W H 838 

(r If’) liimng a warrant »« a euintnons case unneressanly — In 18 C.247t it w is hell that if there are 
arcumstances show n which may reasonably lead the petitioner to believe that tie Migistnte has to some 
extent prejudged the case against him and will inconsequence be prejudiced against bim there ought to be a 
transfer and a transfer w as granted where m a summonscase tlie Magistrate had issued a warrant without any 
apparent rea on and there was reason to believe that In other proceedings connected with the case the 
Magistrate had formed an opinion unfavourable to the accused See also 14 C. W N 246 

(t«0 i^ot allozmng the aeeuud la re-eatt and eross-examtne froseculton witnesses C>L J 210 
— T Cr L J 319, the fact the Magistrate did notallow the accused to reoll nnd further cross exinmine under 

6 256 the Witnesses for the prosecution was held to be sufficient ground not only for annulling the conviction 
but also for ordering the re-tnal by another Magistrate. SeeiXso s. 256 and Notes thereunder 

(ur) Taking proceedings under s 107 agatnsi erne party a/one— In 11 C. W N 121 19 4 Cr L. J 456, 
two parueshad both applied to the Land Registniton Court for the registration of their names as proprietors 
of an estate and pending these proceedings a Magistrate instituted proceedings agmiist one of the part es 
alone unders 107 and it being represented that the proceedii gs unders 107 against one party would prejudice 
that party m the Land Registration proceedings and when further some uf this party were appointed Special 
Constables also AetJ that m consequence of the order the parties might have a reasonable apprehension Ihst 
they would not have a fair and impartial tnal and the High Coi rt therefore transferred the case 10 C. W N 82 
{x) Vtsintssing a complaint ei en without hearing the prosecution unlnesses —Where a Magistrate 
followed the unusual and illegal procedure of acquitting the accused on a co isideration of the complainants 
statement alone and without examining his witnesses although they had been summoned the High Court 
set aside the order of acquittal and having regard to the (act that the JIagistrate had formed a decided 
opinion before heanng the evidence for the prosecution directed the Distnct Magistrate to transfer the case 
for tnal to another Magistrate 20 M SSS 

(a-i) Instsling'vn t! e appearance o/ pardanashtn accused — The case was transferred from the Magis- 
trate who had refused to dispense with the personal appearance of pardanashin lad es belonging to a respectable 
family The High Court gave them the permission and transferred the case. 15 Cr L. J 281 — 17C. W N 1248« 
{xtt) Magistrate putting questions to witnesses prejudicial to accused.-'See 13 A L.J 00 — 19Cr Sr 
3 334, m Note 31 

(arm) Reasonable apprehension in the mind of the petitioner that hts movetnents were .tntdut^ 
restricted. — The High Court transferred the case having regard to the fact that on account of ifi*- urd*^ c Mr- 
Supenntendent of the Police that the petitioner was to be allowed faalities for iiu’ni'tiuj i-^*i 
only on appi cition to him there might be a reasonable apprehension in the miod c£ die 
movements were unduly rcstncled 23C.V N 48L 

{anuj Fixing a single dt^for trial and then another day after an 
ground. — Ordmanly a Sessions tnal one? begun should be continued dedteiuisj'x = 
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' Comcfjuenfly where a Scisionii Jiulge lixtd one *<liy for a Sesalofi? cast- which could not he 
ritiUlied in n ainglp tliy hut the Jiuigo win willing to Rnnl nil ndjonrnnK’nt to nnoiher dite, 
con<iiitutc(l i f'roiind for tlic tr msfer of tin c-isc, 17 A. L. J. 4S. < 

{xv) Where it uppe ircd th it tltc ClvU btiigcon hid liecii discussing llic use at the I^ocal Clu'i 
with tlic ofTict rs of the bt ilion inetucling the bcssioiw Judge, Ae/if, lint th it f ict liy itself wis sufTicle^t to justify 
im order for tnnsfer of the c isc, 19 A. L. J. 949. ' 


{xvU) Magiilynte irywg to persuade the parlies to eoitiproinise — Wfierc a Magistrate has Interested 
himself in a case pending before him In the wiy of obtaining the settlement by the parties, It is to the Interest 
of l)oth tl)c panics niiii only fair to the Magistrate himself that he should not hear the case 4T A. 411 «a33 A h 
J. 191. 

28. Incident! held not iBflleUnt te prove eny bias.— (i) That a Migistmte has in matters leSli->^'^ 
discretion decided in a partieular iuay-^}AA^\"KXtti\i-t<t\n^\'ag,\o\a‘as^ summons to 200 witnesses, 88 A. 939; w 
disallowing » question Ibid.] or Incri aslng the hdl when alter proceeding In the inquiry ilic case becomes more 
serious, 4P. W. It. 1912 — laCr.LJ. 474; or refusing bail, 4 Bar. L T.118 — 12Cr L.J.a77| or refusing to grifl 
ailjournment for moving tlic Hlgii Court (or tr.insfer when the .apjdlcation Ins hccndeliycdfortwotfionlH- 

4 8 L.h.42»llCr. L J.BOO. , 

(Vf) /?o«rt fide intdake of law is no ground for transfet —A Magistrate heard the evidence for th® 
prose'ctitlfin and, without thsbelleving it, decided th it It did not amount to the offence charged held lint usurfr 
lug tint an error of hw had been committed, the High Court has no power to issue n mandamus to the Magistral® 
to commit tlie defendants It is not n cast wlierc the Magistrate has dccHtiedJunsdiction, 9 C. 978. Wherpm 
certain proct •• •' . .i . ^ iHi* 

ground that 
Intimidating 

and therefore there w is notsuflicicnt ground fortmnsfer,97 A. 179. ' 

(iff) Complainant is a man if importance at the place of trial— 'ThK. mere fact that tlic eomplallianll* 
a man of imiaortance at tlie place where trial fs taking place Is not a sufllcicni reason to )ustlly the transfer o! 
case to nnoiher Court, n&tanltl 474 i 

{iv) Police 18 W.R.69— 7D. L.R.940. i 

(t-) /illegalhiithatjiislicf more likely to be done if ease heard hy another ajficerwho did not kHOUftl‘ 
parties, no ground— h€C{\an 520 (f) of the Code Is no nutliorlty for the trnusfcr of a case from one Court t 
another when the ground nllcgcd is that the transfer would be In the Interest of Justice if the trl d were held y 
Court whlcfi knew nothing about either parly, 18 A. L. J«490 

97. That MatfUtrattt espreued strong view In'prollmlnary Inquiry In a BeMloni case Is no 

f . . . • ■ transfer of u*' 

. ' ' . . i strong vieiir* 

‘I- ■ 

98. When Is formation o( a prevtans opinion In another eato a ground for tranfer 7— .S'i'i' V'‘ 

Nulls uiulcr Ikniliiig XX\1I Where n Sessions Jtnlgc liihls ixpl m ulon to the Court iiuUcatii i ^ 

be hid t ikcn n very strong view of the c isc against the ncciised, and th it In h id In u grcit measure . 

very strong oiihiion ulhls guilt ninl nbo In slew of the |»ct thnt it mkht be dcMr iWe to cxaiulno the 
Judyo ns a wlness nt tlic trl d of tlie accused the High Court iraoslerrcd the c.»s«, to lUiDllirr Court, 8 C. 

978 < 1 

(f) That sanction u is giicn by the fudge ts saigninndfor transfer of on oppeal from eonliib'’' 

See 37 C. 499 and 18 Dorn L. R. 104 — 14 Cr. L. 3 . 100 nihl Notes 257 and 95K 

(ff) Thatin a eonntn ease bet teen the same pirties thefnlfi has formed adensUe 
same tn fence v hieh is fi bra tJuced in (he pending east fx a go ut grmii I for /ransfer—\\i * ®’ 
wbere the compi ilusiit applied for transfer of his case, on the ground tint the complaint was regarding 
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forming ihe substance of the defence in nnother case whidi had already been tried by the same Magistrate, 
held, that the case should be transferred as the Magistrite hid necessarily been compelled to express hii opinion 
on the e\ idence w hlch formed the ev idence for the defence In thit case, and that was the e\ Idence on which the 
complainant in the present case would rcl) In two cises in whicli charges and countcrehirges had beetimade, a 
Magistrate heard the prosecution e\ idence in one case and thenuithoiit hearing the defence evidence in that case 
interposed tjie other case, heard the prosecution evidence In lhat case arid on that evidence discharged the 
accused in that case. In his order of discharge, he eapressed himself in decided terms as to the guilt of the 
prosecuting party in the Utter case, who were the accused m the former case. Held, that the course adopted 
by the Magistrate was likely to prejudice the accused In the former case Although the evidence which the 
accused In the former case addressed as prosecutors In the latter case may be substantially the same as that 
which would ha\c beeen adduced in their behalf if the former case had proceeded in the ordinary way and the 
evidence for the defence m that case had been heard, it does not follow that evidence which when adduced on 
behalf of the prosecution is insufficient to sustain a charge, will, if adduced on behalf of the defence with 
reference to the same charge, be also insufficient Such pfeyudging of the accused s guilt is sufficient ground 
for transfer, 30 11.233. This Ruling was /olhj;ed in (1910) M. W. H. T<3 = 11 Cr. L. J, 702, where a case and a 
counter-case were filed before a Magistrate who In giving judgment in one, prejudged the other, and the latter 
case was therefore taken away from his hands. Where, in a case of noting, die question of possession was of 
all importance and the Magistrate had in two previous cases eapressed rather a decisive opinion upon the 
question of possession, held, that it was expiedient for Ihe ends of justice that the case should be transferred, 
8 C. W. N. 611, StepHEV, ] , doubted the correctness of this pnnciple but felt bound to follow the practice of 
the High Court, 
j 

(ill) Eul opinion exprested in a judgment in another case based on et tdence judicially recorded ir 
»£>/ ipso facto a sufficient ground for /ruiK/#r— The mere fact that in another case, on other evidence, the 
Judge may have come to a particular conclusion is not m itself a sufficient ground for transfer, 36 C ^^hfoUovnng 
1 C.^W. K, 426, where u was held that the fact that a suong opinion was expressed by the Sessions Judge in 
a counter case of noting is not a sufficient ground (or transferring a case So also in S3 A. 693 it was held 
following Cr Pits Cose Ho 141 o/l909 that the (act the Judge had already m a cross^ase against the other 
party in an alleged not come to the deasion that the piresent applicants were the aggressors and the other 
party were acting in self-defence, was not a sufficient ground for transfer But where certain remarks m a 
judgment m a oounterose were relied on as showing bias, held, that when a judgment has been formed on 
evidence judiaally recorded, u is impossible to take that judgment as an indication of extra judicial bias and 
prejudice forming grounds for transfer, 18 C. W. H. 910 The impressions recorded in the judgmennt are 
impressions derived from evidence and however erroneous, are not to be classed as instances of personal bias 
which IS regarded as disqualifying 6 Bom L R. 1092 Interest or bias is not to be inferred from the opinions 
formed on evidence Judiaally recorded IS L R. 37 = 9Cr L J 279, nor is the fact that the 6tagistrate has 
discharged a cross-case between the same parties per se a suffiaenl ground but if the order of discharge is based 
on the evidence which he had heard in both the cases there will be a sufficient ground for transfer, 5 8. L. R. 
264 » 13 Cr. L. J. S32. 

(if) That the fudge silting On the ctvtlside his inacase of perjury or forgery formed an opinion on 
the evidence IS not by itself a stiff eiant ground for transfer —ti^ a general rule, the High Court does not exercise 
its pMJwer of transfer m a case of forgery or pwrjury only on the ground, that the Judge who is to try the case has 
actually formed an opinion that the document is forged or the perjury was committed when sitting on tlie avil 
side of his Court Cut when the transfer can be made without nskofany improper interference with the 
course of justice, and without much inconvenience to the pwrties and witnesses, it is not only a fair concession 
io ihe person charged, but is a means of relieving the Judge from a pxKition which he would desire to avoid 
9H.H.C.R.212{6B.<79,lt A 394{16C 766 (FB) 16 C.121 jlB B. 380. .SVr also s. 480 

(v) Trial and conviction of one batch, no bar to same Magistrate trying another batch of accused under 
similar circumstances —The fact that the Magistrate had tned and convicted one set of persons does not 
disqualify such Magistrate from conducting a supplementary tnal, where another batch of persons is put on 
their tnal for identically the same set of arcumstances, 31 C. 719. See also 11 C. W. N. 262 5 12 A.L. J. 33 = 
llCr.L.J. 666, and four others were put up formal, the former under s 411,1 P C, and the latter under 
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(vj) Tkallhe Judge himself directi the committal vthen dtahng vnth an appeal— 

Judge after hearing arguments came to the conclusion that the offence, if one Was committed at all, was of a 
graver nature than the acaised was convicted of, and setting aside the com ictions, committed them for trial on 
charges of gfaver character, and the accused applied for transfer on the grounds of Justice Held, that the Judge 
was simply performing his duties as Sessions judge and that there was rmthing to show that the accused would 
not haveafair and impartial trial, 15 Cr. L. J. 6S7 (JU) 

29. That Uaghtrate is influenced by extra-judicial information may besufflcleni^round.— During 
the trial of the accused for an offence under the Gambling Act, incidentally In the course of the discussion 
as to the conduct of a witness, the Migistrate remarked that the name of the accused was notonous as that of 
a man who advertised for persons to join him in gambling, Ar/d on an application for transfer, /<rr Batty. J. 

that the case must he transferred. That the impression given expression to by the Magistrate was based 
on materials which did not constitute part of the evidence in the case and tbeAIagistrate s statement of the 
impression was calculated to give nse to reasonable apprehension on the part of the accused, and possible on 
the part of the witnesses that the conduct and result might m some measure be influenced by the pre-possession, 
utifavourable to the accused, instead of depending solely on the evidence adduced The position of an 
accused person must always be one of great anvie«w f>nA « .♦ <• — »•* «-- » ^ 

such a position should be enhanced by anyt 
Sion in the mind of the Magistrate who is 

necessity of removing any impression from the Court, which is not based on any evidence m the trial’ Hr 
Aston, ] — “ It is important that parties should have confidence in the Court before which they appear ft is 
also important that nothing should be done to encourage any want of confidence when there is no sufficient 
foundation for that want of confidence There was nothing in the incident referred to, to suggest ground for 
such want of confidence, so as to give the accused cause to apprehend that he wiU not have a fair and impartial 
trial" But the learned Judge concurred m the order of transfer, because he held that by the use of the 
expression' that u is undesirable that the Magistrate should proceed with the trial’ m thejudgment of Batty.!. 
an incident giving cause for ipprehension had been creat^ • Bom. L. R. B85 See also 11 C. W. S. 262 and 
10 C. W<K. 16. Where a Magistrate was found to be acting on information got out of Court and that he 
permitted rumours relating to the accused in a pending case before him to reach him out of Court and allowed 
his mind to be influenced by such rumours, held the case should be transferred, 19 A. 61. Where a JfagistraW 
on the bare authority of a police clerk asked a witness whether the accused had been challenged in any 
ttiashi case held, that the question was Improper and it jgave a suffiaent cause to the accused to apprehend 
that a fair and impanial trial will not be had and Vasa good ground for transfer, 18 A. L. J. 50«15 Cs L. J. 
236. When the Magistrate has acted as a private arbitrator In the case he should not subsequently try the case 
18 a li J. ISO = 14 Cr. L J. 602. See also 33 A. 6. 

30. That case Is causing considerable excitement In the district is not necessarily a gronsd tot 
transfer.— In 8 C.491 an application was made based on the affidavit of the District Magistrate, the Court held 
n was not a sufficient reason for transfer that the case was causing considerable excitement in the diStnd and 
most of the inhabitants of the districts had their sympathies enlisted on the one side or the other Clause (e) 
refers to the expediency of Justice and not to any expediency from a political point of view Therefore the fact, 
that certain classes of the inhabitants of a town or district arc exatable people and have not muUi patience and 

that u IS necessary to allay their irritation to prevent possible coasequences is not a ground lor transfer It is 

no doubt the duty of the Court to have all due regard for the importance of securing the confidence of tlie 
public genrally, anil of every section of the community interested in the result, in particular in the fiirness an 
impartiTbty of the trial that is going to be held, but it is equally its duty to see that no undue reganl is shown 
to the abnormal susceptibilities of any section of the public, from an apprehension of ultenor consequences' 

If that were done « would result in the obvious injustice of showing greater consideration to the less peacelo 
tfim to the more peaceful 23 C.727. See also 19 W.R.69«7 B I..R.24t). in 6 M 32, the High Court trans- 
ferred an appeal to itself as die accused was an old public servant holding an important post and the case 
- ■ im containing allegaUons ‘gaim 

rof the letter under s. 185, J f* ^ 
s that one of the witnesses for th« 

81 Thxt a fair topaptlM jary cannot bo oecared Is • groBUd lor ttXBSfep.— The Jury In a cas* 
triable by |ury constitute a paa and an important jjart of the tribunal It would nof, therefore, b® 
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rei)'!nnabtc (r> say n here douhl {sentertnined as tn the (airness And impartiality si{ (heiary, that the trial should 
l>c^'ertheless go on beK>re such a jury, because an erroneous \erdict ma) , in the end be set ri^ht by the High 
Court Tlie importance of having a f-iir and impartial jury ranks vxiy much higher tlianthe convenience of parties 
and witnesses and the conxenience of the Court In hiving a local inspcctioa Where, therefore, to such officers, 
as the District Magistnte and the Sessions Judge emphatically eipress tlieir belief that It will be next to 
Impossible to expect n fair and fmpirthl trial, If the case be beard licfore a jnry dioseii from a pimcular distnct, 
the bare expression of such IwHcf, tiuue apart from the foundations thereof must shake the confidence of the 
parties. An order for transfer In such cases, is expedient for the ends of justice undercL(f)ofsul>«ec (I). The 
imporiunce ofsccunng the eonjidenee of parlui m the fairness and impartiality of the tribunal is ytex I -only to 
the importanee of securing a fair and impartial tnbunat,^Z,1Vt, Dut before an order is made for tr-msfer 
against the uisb of the accused, the Court ougiit to retiuire the very best evidence that a fair trial cannot be 
had, in other words, that the lury cannot be trusted to do tharduty impartially, 6 C. 49L Hut sreT B. L. B. 340. 

33. Other groandi for traaifer.— <i) Question of law of unusual diffieulty-'Sub-sec (1)(4).— As the 
Code allous appieals and revision applications from convictions and therearc several exception^ even to the 
finality of a verdict of a jury, the rulings relating to the circumstances under uhidithe wnt of eerhorart would 
be granted lu Engbnd are not applicable to the circumstances of this country See the remarks of I’iiear, ] , 
m7 B. L. R. 3(0 at p. 389 a 13 V.R. 69. See also? Bom. !>. R.637 at p. 639 on this jwint 

(ti) l{’heti a vuw oflhe place ir re^uited—Sexs A personal inspection by akisgistrate 

of the locabty, to test the correctness of evidence, does not disqualify him from deciding tlie case, by making 
him a witness. See s. 556, IS P. R. 1901. Though a local inspection may be highly desirable, the Magistrate 
should be careful, not to allow anjxine on either side to say anything to him which might prejudice his mind 
one-way or the other, 19 Jl. 303. See 13 P. R. 190l;il C920: 19 H.3BS; 37 C. S(0 ; as to the duties of a Magis- 
trate tn making a local investigation, see also 13 C. W. H. 7(8 ■> 7 Cr. L. J. 510 ; and see Nois 19-20 to s. 556 

(ml Convenience of partus, transfer for—Sub'See {!) (ifk— On commituU of the accused to the 
Coun of Scions at Ratanagin, the Sessions Judge, holding that he bad no junsdiction to try the case without an 
order of the High Court as all the acts consututiog the alleged offences with which the accused was charged, 
were committed, if at all, in Bombay, reponed the case under this seaion. Held, that as the complainant 
chose to lay his complaint in the distna, and as the accused wished to be tned there, the High Court might 
order that the tnal should proceed before the Sessions Judge. 3 Bom. L. R. 304. And so where the conv’enience 
of numerous witnesses for the defence outweighed that of the prosecution witnesses who were few m number, 
the High Court made an order for the transfer of the case to itself, and directed under s. Z67 that the trial before 
It be by jury under the orcumstances of the case, Ratulol 937. 

fii*) Expedunt for ends of justice — Sub-sec (1) [e\ — See Note 17 et rep— It is desirable that a 
case relating to a mosque between Hindus and Muhammadans should be tried by the Distnct Magistrate or 
some other European Magistrate, 1 P. V. R. 19td 137 P. L. R. 1915 e 16 Cr. L. J. 313. 

(uj £ut a Jt/agislrafe’s ignorance of the veruacutar in which the exhd>its are written is no ground 
for transfer —TbaX. a Magistrate does not possess the amount of scholarship in Tclugu and Sansknt which 15 
necessary to understand correctly without the aid of translation the book in respect of which tlie charge is 
lodged and others to which it may be necessary to refer for companson, is not a ground for transfer as it is a 
difficulty whicli is necessarily of common occurrence. (1911) 3 If. W> N. 60 a lO M. i,. U, x SlSo 13 Cr.lv J. 451. 
In 16 Cr. L.4. 73(1.) a case was transferred as the Magistrate before whom the case was pending did not know 
English and there was good deal of evidence, mat and documentary, m English to be adduced in the case. 

(fi) Unnecessary delay on Ihe pari of the fifagistrate, good ground for transfer — Unnecessary delay 
in the disposal of a simple case is a good ground fortransfernng it, Weir 11,679. InB H. 11.7.233=3 11 Cr.L. J. 
539, the High Court charactenrcd the delay as scandalous and upheld the transfer even though made without 
notice. In 13 A.L. J.lBSeslS Cr.Ih J. 383, a case under s. 110 was transferred as it was much to be feared that if 
It remained in the hands of that Magistrate it would be some montlis before the case would be brought to a close. 

{tni) That all the pleaders have been engaged.— Thn opposite party engaging all lawyers available at 
the place is a good ground for transfer, 7 A. l«.d.(8b.M.}87'. .Sev also 1 C W. K. 428 and 23 C. 737 where the 
difficulty in procunng legal aid was referred to. 

(tii») Thai the Magistrate ts lenieni to the accused.— Pi transfer Is not justified on the ground 
tbeilagistrates action in releasing an accused person lyij baff 'she*^ A tendency w treat the 

vndue l«f“iency. 8. Ml. . s#> 
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33. When trnnifer le reqnlred by some p^ovi<lAn of ]»w.— .S>f, . ss 19I. 449 (2), 487 and 656. 

' 31. Grounds for transfer of appeals tinder Letter* FateoL— As to the reasons which will sometimes 

induce the High Court 10 tnnsfer 1 case under /’i/l'ff/, «^<r6 M. 32. See ilso 1 B. L R. 0. Cr. 15 and 

0 C 337. ’ ' 

1 I 

1 { , 3S. Defamatory statements in appUeatlon for transfer whether absolately privileged.— It was held 

that a defamatory statement made in bad faith m an application for the transfer oi a case »s not privileged. 
The English Common law doctrine of absolute prisilegehas no application to the Indian mofussil, 40 C. 433, 
where 36 U. 216 was dissented from. But see 17 C, W. H. 449 ~ 14 Cr. L. J. 61 as also 33 c. 830 at p. 833 and 
37 M. 110. 

Y.~SUB.SECTI0NS (2) TO (7)-PRACTIGE. 

36^ Delay In applying for transfer strongly condemoed The impression appears to have got 
abroad that the processes and orders of mofussil Courts tan be ignored if the parties chance to telegraph lo 
their legal advisers either that in order has been passed by this Court or tint they are ill \\ e must protest 
against this practice whidi has become cmiimon m this Court, 10 file these |>eiuions ol transfer bn the hst diy 
when the parties are given a fortnight or three weeks to mote It is the absolute duty of parties to come to 
us as soon as possible and we shall be in future unable to stay proceedings ordinarily unless sufficient time is 
given to issue a rule and obnin in explanation,* 17 C W. N. fi36Bcl4 Cr. L J. 332. An application /or 
transfer ought to be put forward at the eirbest possible opportunity alter the occurrence of wlntever facts or 
arcumstances are alleged is anording reason ible basis lor such ipphcation, 13 Cr. L. J. 856 [k), 18 Cr 
L. J. 36S. ’ 

37. Commitment nnd«r aab'sec. (l)(fv) not liable to be quashed.— When a case has been committed 
under tlie orders 0! the High Court under this *>ection, to a Court ol Session, the Sessions Judge should dispose 
oithe case recording to law Such an order is not subject to revision and Sessions Judge cannot refer the 
case under & 215, to the High Court Section 2i$ does not apply to a commitment under this section or s 436, 
and an order under sub^c (IJ (iv) made by the High Court itself it is not subject to revision, 27 M 84. 

83. To whom the case may be trantferted— 1«) (~ase must be trans/erred to a competent 
The High Court transferred a case under s tlO to a District Magistrate with instructions to make it over to 
some other Magistrate and the District Magistrate made over tbe case to a second-class Magistrateiwho was 
not competent to conduct proceedings under ss. iiO to I19 The 5econd<lass Magistrate m-ide an order 
directing security the order was bad. The High Court under s 526 had power to transfer the case to 

another Criminal Court of equal or superior jurisdictidnand could not have transferred the case to the second 
class Magistrate and what the High Court cannot do the District Magistrate to whom the selecuon of the 
hlagistrate was left could not da In 24 A. 151, the transfer was made to a first-class Magistrate who was 
competent to complete the proceedings, 37 A. 20. , r , i 

, III) 7b a special The High Court may ask the Local Government to appoint a spcaal 

Magistrate, see 4 B, L R. Ap 1 , 20 W. R. 23 — H B. L. B Ap. Ylll. ^ 

{ill) Interpretation 0 / order 0 / transfer of crtminal case by High Court to District Magisirote -• 
When a criminal case is transferred by an order of the High Court from a Court subordinate lo a Disfncl 
Magistrate, to the Court dl a District Magistrate; il rt is Intended that the Disttict Magistrate shall have power 
to transfer the case to a Subordinate Court, that intention will be expressed m the order of the High Cdurt 
If no sudi intention is expressed, it will be understood that, in the case of a transfer from a Court subordinate 
to a District Magistrate to a District Magistrate s Court, that District Magistrate s Court, is expected to try the 
case itseU , but when the transferals from the Court of one District Magistrate to the Court of another Distnct 
Magistrate, it will be understood that, unless, the contrary is directly expressed, the Magistrate of tfie Coort 
to which the transfer is made has pow er and yunsdiction to apply s 182 and to transfer the case to the Court 0 
any Magistrate subordinate to him w ho may be competent to try it 19 A 249. \ 

39. Scope of sab-see. (3) —Sub-section (3) • will enable a High Court to pass an order for the transfer 

of a case on a reference made by an infenor Court with tt*e consent of the parties concerned without a forma 
motion or affidavit, and will generally in such cases extend the powers of a High Court ” — Statement of Objects 
and Seasons ^ ^ 

40, Notice to aecQsed and complalnsnt of proposed transfer,— When a Court reports a case to (he 
Jligh Court for transfer under sub-sec. (3) it shall give notice to the accused and the tornplaiuant (if ahy) 0* 
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the appbcfltion and fonvard alonp with its repoK any ohjectioas that may l>e made (o the proposed transfer — 
Para 78, Bpw. H C O’ Ctr*, P 50 i I i li 

41. Procedare— Application for trantfer by Oevernment.— AppIic-itKin by the Government or by a 

Sessions Judge or District Magistrate for the exercise liyjthc High^Coiirl of its power of tran^emngj criminal 
cases under s. 526 (3) must be mide to the Court, through tlic Government Plcxder or some other qualiTicd 
jverson special!) empowered in that belnlf Before gnntmg judi application, the High Court w^I requ*if 9 
to be satisfied that the person against whom the criminal easels pending has received such notice of the 
intention to appl) as would enable him to appear and be. heard, on^ the ^pplicatloa — fl C* Cr Ctr, 
p. Sa See also 1891 A. W. N. 134. , , , 

42. Any party Interested —A person alleging himself to be a complainant, but who In fact tS not the 

complainant and from whose hands the prosecution has been taken away by order of the Magistrate, fs not h 
part) interested within the meaning of sub-sec (3X S Bon. L. R. 669, v > ' • 

48. Sab-tecUon (4) —Manner of rnovlng the High Coart— The provision of sul>eec(4) as to,th^ 
manner in whicli an .application shall be made by a private party, follows the Ruling in 1 C. 219 (F.B.) 
25W.R.27. ,S>r also 8 C 63. ) i .. 

44. Praetlee— Affidavit by District Magistrate ai regards Impartiality of Sobordlnate Magistrate 
when Improper.— In 25 B. 179 the petitioner moved (he High Court to transfer the case under s. 145 to sonfe 
other Magistrate Among the grounds on whidi the impartiality of the trying Magistrate was impugned were 
(I) that he had already inquired into and reported 
subject of the dispute in question, and also that he 
dispute. The Magistrate of the Distna made a 

Magistrate whose impartiality is impugned will not be influenced by the relations in which he admittedly 
stands to one of the parties interested On this the Court remarked " ft is somewhat difficult ^ understand 
ij t f .j, f. d the bails 

'no meahi 

* tture as an 

affidavit under the sanction of an oath, should have felt no hesitation in making a statement Which is not one 
as to facts, but as to his personal opinion, which lathe circumstances can only rest upon conjecture as to the 
mental attitude of another officer” ‘ ' ' ’ 

1 ' ) j 1 

If 45. Affidavit not to be made by acenied. — ^An applivation for transfer by the accused m a criminal 
xasei3% criminal proceeding within the meaningsof s. 6of the Indian Oaths Weir II, 686; I, 

176< Where an affirmation was wrongly administered to the accused and an affidavit was swOm to by hbti m 
support ol such application for transfer, held, that tfae affidavit was a nullity and that the accused could not be 
punished under s. 193 or «. 199, I P C, for making any false statement m that affidavit sub-sec (4) of 
s. 342 and Notes thereto and also 28 A. 331. j , , 

46. Costs of the complalnsBi— In 8 C. W. N. 589, where the case was transferred at the instance of (he 
accused, he was ordered to pay all the costs incurred by the complainant, before the Magistrate from whom the 
case was transferred In6 P. W. R. 1911 es 13 Cr. L. J.274 an order directing the accused \o pay costs was held 
to be improper and unjustifiable and wxs set aside qn revision. But when an order for transfer was niad< at 
the instance of the accused, and the complainant alleged that he was poor and the transfer would snbjc,''! liiin 
to expenses which he could not afford, an order was made that the Crown should pay the expeuv s pf (ji 
witnesses, 8 C.W.N. 75. • i , 



■ < I . 
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.. YL— ADJOURNMENT OF HEARING ON NOTIFICATION OF INTZFnOTrt- 
THE HIGH COURT— aOB-SEC. (8). 

48. Applleatlen ean te made at any time af tho betrlBg—i;nder2t>^<r':r-3i: • ^^i:r 

the application for adjournment had to be made before the commenCemeDt of 
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present amendment m the case of an imiuiry ortnal »napplication for adjournment can Ixs made at auy lime 

It IS only m the case of an appeal that an application for adjournment must be made before the cotmucnccmcnt 
of the hearing e\-en under the section as amended 

IS-A. A complainant can apply for tran«fep even in a cognliablo caae.— A complainant eM,n m a 
cognizable case is eiuitled to apply for transfer under section S26 , but lits righls art, subordinate to those of the 
Crown, and m the ca.se of conflict between the two, the right of the tatter must pres ail, 6 Lah. 511. 

19. Accnied is ontUled to hate a reaionable lime to apply to the Hl^ Conrt for transfer.— Umh'r the 
old section »l was doubtful whether the Court was bound to adjount after an apjilication for transfer sras made 
under s. S26, but now it is made clear that the Court shall adjourn the case or postpone the appeal on 
an application for adjournment under sublet (8)^ (&# prelimtnar> note to this section and the Keport of 
the Select Committee, i«/«) It is only under <rab<ec (d), that the Sessions Court may under circumstances 
refuse an adjournment The words “ 7'Ae Court shaU exerctse the power of fostponenunt, etc ” sxs nodoubt 
obligatory, 15 C. 155 ; but the obligation is not necessarily and under all circumstances to grant a jostponement, 
but only to gne the party a reasonable time for obtaining the orders of the High Court The postponement is 
no part of the essence of the obligatioa By itself a postponement might be either useless, if it were far too 
short a time, or superfluous, if there was siifTicient lime without any postponement. The essence of tlw 
obligation is that the party should ha\e a reasonable time to mo\c the High Court and obtain it> orders. If W 
has such reasonable time when the application is made, there is no obligation to grant any further tune. 
the Sessions judge is not wTong in refusing to adjourn a c'vse on the strength ol a telegram said to base been 

received by accused s \abil, to the effect the High Court bad transferred the case, 19 M. STS ; cc»ira, see>^oit 

54 below In Weir 11, 618 an adjournment for six d^ wras held to be not a reasonable lime to abow \<x 
m^Ling an application to the High Court and obtaimiig an order thereon. The effect of the RuUngs i® M 
45S,19U.3TS and 29 C. 211 appears to be that the party, after he has notified to the Lower Court bis loteotiou 
to apply for a transfer, IS entitled to have a reasonable time before the accused is called on for his defence, l 
enable him to make the application to the High Court lor transfer and this is irrespective of the fact, 

might have noufied to the Lower Courtat atiearlierdaieand made hisapphcauontotbeHigh Court be e 

But the 1 ower Court is not bound to make a special order of adjournment for the sole purpose of enabling tft 
accused to make the application for uansfer, If he has a sufficient opportunity of so doing between tM tim 
when he notihes his intention and thctimeheiscalledontoenier on bis defence, 6 C. W. K. 715. ® 

appellant applied at the earliest jjossible moment for an adjournment to enable him to move the Hig oui 

for a transfer of his appeal but the Hagmrate disregarded tlw same and dismissed his appeal ““ 

■of an adjournment was most unreasonable and /ollouwg 19 M.5T5, the appellaie order was ^et asi e, • 
i. 244 (M ). Where an application under snb-set (8) wa> made and refused, but the Judge after examining sorte 
prosecution witnesses adjourned the case to a subsequent date, held that the proceedings su si^uent o 
refusal were not bad, inasmuch as the accused had ample opportunity to move the High Cotrt 
date of their application and the date of their being called on to enter on their defeiKC The MagiSOT e 
therefore, well examine the complainant s w itnesses even alter a notification has been made under su c ( j 
6C.W.W.717. 

so. M.glitt.l. ought to «ct on toligi.m Intoralng him ot m«t ol role tor tr.niror-Bl.n-AlIrr 
framing charges against the accused the accused applied to the Magistrate to postpone the mli 

order to enable them to move the High Court to transfer the case. The Magistrate rot only refused the 
cation but cancelled their ball and ordered them to be kept in confinement Against this ™ ^ ^ 

granted by die High Court and the Magistrate was shown the telegram to that effect by the muKhtyar 
accused wtho asked for postponement The Magistrate refused the application, examined another witn^ 
committed the"^ accused though he was not present Held, lhat it was most injudicious of the Magis ^ 
proceed With the case after he had been credibly informed that a rule was issued by the High Court, 
precipitate action indicated hts bias against the accused , iherelore the case should be transferred to some 
fifagistrate, 5 C. W. N. 110, and that the commitment made should be quashed If the Court entertame 
reasonable doubt as to the genuineness of the telegram, it could easily satisfy itself by telegnphing , 
Registrar of the High Court or the Court may ask the pleader making the application to verify the telegram 
satisfy the Court as to whether thi vakU In'the High Court was acting under instructions in _ 

also 3C. W.M.496J liaTT H. 507 1 ISC W.M.10S1*=« O.b.J. 766. But in BataMal 4«, the High c 
ordered the transfer ol a case on the jetb January, 187|, ^nd op tfic 27th a telegrapi was shown to the pta|isc«lvi 
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and he adjoiirned the further proceedings tUI tlie 80th, to allow the order of the High Court to reach bun. The 
order uas despatched on the 27ih, but reached the Magistrate only on the 31st January On the 30th the 
Magistrate disposed of the case by convicting the accused. Held, that though the Magistrate did not act 
discreetly In not wailing sufficiently for the order of the High Court there was no Illegality in hN proceedings. 
See aUo IS U. 375 {ISC. 435. U here, upon tht High Court having issued a rule staying further proceedings, 
the petitioner sent a telegram which u-as laid before die trying Magistrate, but the petitioner having failed (o 
appear on the date prev lously fixed, the Magistrate issued a warrant uix)n the petitioner Held, that the 
sending of the telegram did not m any way absolve the obligation of the petitioner to appear beftue the Court on 
the date fixed, and the issue ol the wiirant upon tlie petitioner was no ground for transfer of the case, 
17C.W.N.538=<14Cr.UJ.332. , 

6L Proeeedlogf after appUeatloB for adJeerniQeiit whether Totd— As it is the duty of a Maguttnte 
to grant an adyiummem when *in apphcatioir is made to him under this section, and as he has no power to 
promed witfi the heanng of the case until a reasonable postponement has been granted, all the subsequent 
proceedings after his refusal are unwnrranted by law and ought to be set aside, 8 & V.If.77{ 1S.L.B.3 Sbi 
9 Cr. L. J. 271 ; 3 S. L R. ISS 10 Cr. L. J. 570 { 24 P. t R. 1901 — 1 Cr. li.. J, 109 ; 42 P. W. R. 1912 » 254 P. L. R. 
1912*= 13Cr IkJ 746. Where a Magistnte in spileolaiiapplication under sub^sec (8) proceeded uith the Case 
and committed the accused to the Court of Session, the commitment was quashed, os the Magistrate 
disregarded the express direction contained in subsec (6) of this section, Weir II, 685 ; 21 H. L. J 755 » 12 Cr. 
L. J. 407. The Oudh Chief Court in IS Cr, L. J. 507 set aside a conviaTon and directed a re-trial before another 
Magistrate where the trial Judge disregarded the application of the accused under sulvsec (8) and tried and 
convicted the accused. In 16 Cr. L. J. 24 (V ) when an appeal was heard and dismissed without giving the 
applicant an opportunity to move for a transfer the dismissal was set aside. / Cut see 31 0. 715 where it was 
held, disapproving of 15 C. 455, 29 C. 311 and 6 C. W. N. 717 on this point, that a mere refusal to grant an 
adjournment, does not render subsequent proceedings neoessanly illegal Otherwise, it would be m the power 
of every accused person to delay and thereby possibly to defeat justice, by making an application, no nutter 
how fnvolous, groundless or illusory it might be See also 35 H. 701 where the Judges said that they should 
find much difficulty in agreeing with 29 C. 911 if it were necessary to decide the question. It is at leiast 
competent to the Magistrate to proceed with the tnal up to the point at which the accused would be called 
upon for their defence, 6 C W. N. 717, where a conviction was sought to be set aside on the ground of 
nowcofflplunce with subsec. (6), it was held that subsequent proceedings were not void, if the application was 
not boTtli fide, the accused having had suffiaent tune to move the High Court, if he cared to, without the 
adjournment applied for But see now sub^ec (8) as amended, and it is now compulsory to adjourn on an 
application under that section jVe Note 49, m/ro. i 

52. Impropriety of appUcatleu for stay of proceediaga on pretence of moving High Coart for 
trantfer.—In 3 C. W, N. 766, an applicatiou was made on the 23rd May to the trying Magistrate to stayporoceed 
ings on the ground that the petitioner was about to apply to the High Court to transfer his case to another 
Magistrate. The proceedings were accordingly stayed, and an application was made to the High Court on fhe 
l2ffi latte, bat it cautsitted no releretxie ta the application of twnsfcf, nor was the Coart aslecf to transfer the 
case to another Magistrate Where legal advisers of the accused obtained an order from the Magistrate 
staying proceedings which otherwise they could never have obtained, except on misrepresentation, the High 
Courtstronglycondemnedsuch'proceediags. An application for transfer should be made with due diligence 
or at the earliest possible moment 8 C. V. N. 77} 19 14. 875 } 81 C 715 ^ 8 C. W. N, 910. 

89. Maglitrate not beimd to sdjoarn, pending appUcatlea for tranifer to saperler Hag{f(rate.-A. 
There is no duty cast on a Magistrate to adjourn a case because an application is being made to a supenor 
Magistrate for transler That duty fs confined to cases where the application is to be to the High Court, 
(19t2) M. W. N. 1121 =• 13 Cr. L. J. 823. 

* 526aA* (I) Where any person sulqect to the Naval Disaplme Act or to the 
Army Act or to the Air Force Act is accused of any offence such as is 
High Court to referred to in proviso(<i)to section 4i of the Army Act, the Advocate^Jeneral 
itself in certain cases. sbaU, if so instructed by the competent authority, apply to the Hig^ Court 
for the committal or transfer of the case to that Hijjh Court mad sherenpan 

* Sfrl on (W A vM Ip f i W4 bt Art XII of I* 3. 
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the High Court shall order that the case be committed for tnal to or be transferred to itself and 
shall thereafter proceed to try t^ie case b> jury 

(2) The Governor General m Council may b> Notification in the Ga-tlU cf Iniia 
declare any officer to be the competent authority for the purpose of issnuffj instructions under 
sub-sec (1) m regard to any class ol cases specified in the notification 

527. (1) The Governor General m Coiinal may bj Notification in the 

direct the trinsfer of an) partiaihr cnmmal case orappe-il from out High 
I ower of Governor Court to another Hij^h Court or from an) Criminal Court subordinateto 
lr?ns%r'crinMnar«ses High Court to an) Other Criininal Court of equal or superior jun»d c- 
and appeals. tion Subordinate to another High Court whenever u appears to him dial 

such transfer will promote the ends of justice or tend to the general 
convenience of partie*s or witnesses 

■< i V fill I « 

(2) The Court to which such case or appeal is transferred shall deal « ith the §ame a^ d 
It had been originally instituted in or presented to such Court 

Notes —1 For the power of the OovernmcAt to speaf> anj Court for the trnl of a public Jt.rv4nt 
irrespecUve of junsdiction stt s. 197 (2) anl KoicSSS nnd 26 at p 560 and see s 178 for power ofl-bat 
Government to order casts to lie tried in diflerent Sessions divisions ^ ^ ^ 

!i Rflfasel of the Ooveroor Oener&l soder thU eoetton, no vloUUeo of the priaeiplei of satsfel 
JaiMee— 'Ina criminal case pending before the High Court at llumlny certain comments were made fnthe 
Nombay local | r«:ss against the prisoners at the bar and consequrnity an application was made to tbe Governor 
General for thetrvnsfer of the case to some other High Court but which appbcauon was refused sod the 
accused were tried with a special jury I efore the High Court at Uombay Heli by the Privy Council ihnt-sudi 
refusal of the Governor General who had the advantage ol being m the country and judging of the real state of 
public feel ng did not constitute any violation of tl e pnnaj les of natural justice to enable the Privy Council 
to entertuin a {ctition for speaal leave to appeal 28 Bom L R •» 49 M L. J 831 

Sessions Judge may *528. (.0 An) Sessions Judge may withdraw any case from or 

*?2?s ion's which he has made over to any Assistant Sessions Judge 

Judge subordinate to him 

- i (2) Any Chief Presidency Magistrate District Magistrate or Sub-Divistonal Magistrate 
may withdraw an> case from or recall any case which he has made ov^r 
to any Magistrate 'subordinate to him and may inquire into or try such case 
fiimseiY or refer if for inquir) or maf fa arry ofvVer screfr jWagrsfnife evsw; 
petent to inquire into or try the same 

t(3) The Local Government may authorize the District Magistrate 
to Withdraw from any" Magistrate subordinate to him either such chs-eg 
of cases as he thinks proper or jiarticular classes of casts 
^ * J:(4) All) Magistrate may recall an) case made over by him under s 192 sub-sec. 

(2) to any other Magistrate and may inquire into or tty f>uch case himself 

1 (5) A Magistrate making an order under this section ^hall record m writing lu'. 
reasons for making the same j , c 

(6) The head ol a \ lUage ui«l».r the Madras Village Police Regulation 1816 or th^ 
Madras Village Police Regulation 1821 is h Magistrate for the purposes of this section 

* TVI« .MlCon ««> «ub.t tulMl br ici XVTri of Itti 

t OrUlUl •ub-o.co (I) (t) ood (I) «.r« ro numbered (X) (X)«n<I(SJ toeporlieelr by Id •/ 

tTh . iulheecilon r... Ins. IM by Sd 

{ Tl . sub Me ion wm eubst IuImI for or g not suImm (O n(Ur it wm r. numbe ■ub-.M' (6) by UU 


District or S u b- 
Divisional Magistrate 
frrjy « rrMraw or refer 
cases 


Power to nuthorue 
District Magistrate to 
w ihdtaw classes of 
c. ses. 
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s. ]92 for powers of a District Magistrate, etc, to transfer cases which he has taken 
cognizance of, s. 3t6 (2) for power to transfer cases refenrfd to htm, s. ^76 ( 2 ) for power of n Magistrate of the 
first class to transfer cases sent to him byjCiiiI, etc^ Courts, under sub-sec (I), and s. 407^ for transfer of 
appeals. r , ,1 , _ 

• i. CoBCBrrcat Jerlidlctfon of the District wad 8ab-Dlvlsloaal Maglstrate8.-> Where a District Magis* 
trate cancelling the order of a Sub-Divisioiinl Magistrate which directed the transfer of a case, from the file of 
one Sub- Magistrate, to that ol nnother Sub-Magistrate, directed ns ro-transfer , Ae/d, that the action of the 
District Magistrate In entertaining virtually an appeal against an order of the Sub-Divisional Magistrate 
passed under this section, w-ns clearly illegaL In the matter of a transfer under this section, the District and 
Sub-Divisional Magistrates ha\e coordinate aulhont) over Magistrates suboriiniate to the Sub-Divisional 
Magistrate, and the order passed by tl • . • T *' 

If the , District ^fagistrate thought ■ • ■ . 

proper he can act under ss. 43S an . , 

case from the file of the hfagtstrate tc ' ' 

to another Magistrate, 28 M. 130 ; 13 C* T . ' T" •. * * . ' 

that the reasons which induced the Sub-Magistrate to transfer the case, are in hfs opinion insufficierit Contra, 
see 14 U. 399. A Magistrate who is subordinate to a Sub-Diiidonal Magistrate is also subordinate within the 
meaning of this section, to the District Afagistrate, 14 U. 399 Hut see 40 M. 791 w here 14 U. 399 is f6lIowdd 
and 26 U. 130 is dissented from. 

2-A. Additional ChfeF Prestdeney' UAglsfrate'sHbirdioato to the ^fef Preildeecy ITagbtrate.— In 
28 C. V. K. 903 It IS held that the Additional Chief Presidency Magistrate is subordinate to the Chief Presidency 
hfaglstrate and tint the litter hid pow er linder s 523 to make the order w hich he did withdrawing the case tc 
his file. ' * , ' 

2-B.^ IShether ia a case traniferred by a Dbtrlot Magistrate* the Bab*Dlvlslonal|Magl3trate can 


M • . 4 i . : 

3>^To Khat proceedings, section applies.— The provisions of this section are applicable to cases 
underss,107. no, 117^ 133, 144, 145, 147 ind483 —8 4X831; 32 €.893; 23 C- 709; 5 C. V. N 696; 33F. R. 1903; 
23 U. 188, 31 C. 350 ; 39 C. 243, 34 A. 131; 1 8.L. R.3«9 Cr. L. J. 246 and 37 C. 91 at p. 100. • Under the 
very general terms of sut>sec (I) a District Magistrate has )uri5diction to transfer td his own Court 
proceedings under s 48S pending before a Magistrate subordinate to him. 3 P. R. 1905 Also a proc^ing 
under s 145 is a aimmal case and a Distnet Magistrate has power to transfer it both under thiSj section and 
s. 192 (1) ^\en if he had no power, s. 529 (/) will cure the defect. 2 0.L J, 614 bs 3 Cr.L. J.83; ivhere 35 B. 179 is 
of and jre Notes 163 to 165 at p 306 and Note 3 at p. 485 ^ ' 

Complaint may be frans/erred.— The term ' case ’ includes a proceeding upon a complaint as soon as 
the complaint has been received by the Magistrate who takes the cognizance oi the oflence complained oi A, 
person who apprehends that a complaint made against him will not be impartially tested by the Magistrate's 
entitled to have tlie case transferred even before the Magistrate decides to issue process, 7 N L. R. 97^ 12 Cr. 
L.J.437. / / • 

4. Transfer must be to Magistrate competent b> inquire Into or try the case.— A District Magis. 
trate is nor competent to transfer a case under s. 107 to a Magistrate of the ^cond class who has no jurisdiction 
to hear the case, 37 A. 20, see Note 127 at p 212. A Distnet Magistrate cannot transfer a case to a Magistrate 
who 1 $ gazetted to the Olficeof the Chairman of a Muniapal Board and takes charge of that ofiice as he is 
thereby divested of his territorial jurisdiction as Magistrate and he is no longer -subordinate to the District 
Magistrate, 38 A. 518, 1 

' S Power to call for proceedings at any stage— Limitations on power of transfer.— A District Afagis- 
trate has authority to call up to his own Court any criminal case without limitation as to the stage of proceed 
ing at which it may be called If the District Magistrate ba\ing, in the exercise of bis authonty, withdrawn 
an> case, finds that it did not come within the jurtsdicuon of his magistracy, he would not merely be competent, 
but bound to refuse to proceed further with the case, 24 V. JS. 4. ‘ ' 

I (i) When Sessions Court directs furlktrmqnnjby partnutar MagtstraU.Dutncl Magsstralr has no 
pouerto /njwi/er.— Where a Sessions Judge remands a case dismissed under s. 203 by a Deputy Magistrate and 
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directs him to hold further inqujry, the case cahnot after remand be transferred by the Drftnct Magistrate 
from the file of the Deputy Magistrate, li C. W. K SiSaSCr. L. J. 119. t C. L. J. 211 n8 Cr. L./.SN 

{«*) C‘»t case sent up under s 3*^ 6e trans/grr^d f—AToluV. Magistrate in comlcimg the accu>ed 
submitted the records and forivarded the nccused to the Head Assistant ^laglstrate for enhancement of 
semence, but the Distria Magistrate at that stage trinsfeiTL-d the case to the Joint Magistrate, //eld dial 
tlic transfer by the District Magistrate was not irregular, Weir 11, 690. In SS B. 719 it was held that a SnbDin 
sioti il M agistrate to u horn a case is sent under s. S19 has no pouer to transfer it. See Note 9 (a) at p 899 

Section Aas no appluahon lo ease disposed -When a case Ins been disposed otliy a compc 
tent authority it could not be withdrawn by the Distnet Magistnte, to his own file under s. 628, 17 C. W. > MI 
>=3 17 C. L J. 608 cs 14 Cr. L. J. 121 

(iv) P/igistrate to v-haui case IS transferred cannot re-transfer tt —SWicTC a Distnct Magistrate has 
referred a case for trial to a Sub-Di\ isioiial M agisinie, the litter has no pouer to transfer it, 96 A. 188; 12 A. L. 
J. 277 » 15 Cr. h J. 357. 

6. Highly Inexpedient to transfer a cat« at a lata ttaRe.-^Wbere a number of witnesses bad been 
examined in a case and the case was at a stage, when apparently all lliat remainetl to be done was lor the 
^^agIStrate either to commit ox discltarge the accused, held, that a transfer at that stage could not be made, 
Weir II, 691. It is highly inexpedient to transfer a case after tlie prosecution has dosed and Uie defence has 
begun without giving notice to the complainant, or recording any reason lor sudi transfer 

7. Order of traaifer had when opinion nafavonrabla to proiecntlon it axpreued -*-Where a Distnct 
Magistrate transferred a case to another Magistrate, alter the Magistrate, before whom it was, had taken ihc 
evidence for the prosecution and had expressed an opinion that the evidence for the prosecution was not 
suffiaem to support tlie charge Uie High Court set aside the order of transfer, remarking that the District 
^fgistrate did not exercise proper disaetion in this matter and replaced Uie case on the file of the ongioal 

Magistrate, 8 B L S.Appx XLTal4V.B.13 The Police sent np some only of several persofb charged with 

noting and these were tried and convicted. On the complainant applying for process against the others the 
trying Magistrate refused process but the Distna Magistrate transferred the case to his own file and issued 
Warrants against these It was contended Uiat after the trying Magistrate refused process, there was no case 
pending in respect of with any order of transfer could be made, /ittd folhwinp 4 C. V. M. 239, that tl« 
order of the Deputy hlagistrate refusing to issue warrants against persons not sent up by the Police, did not 
finally dispose of the case, so as to remov e it from Ins file altogether, but It was soli a pending case and evtf 
if it be not considered still pending, the District Magistrate could take cognitance of it a&eshunder s. 190 
3 0. V. M 488 See Note 7 at pk 471 and Notes 4—6 at pp 580«SI 

8. Good reasoDB to be recorded lor transfer.— The powers conferred by this section as regards a 
District Magistrate s authority to withdraw cases from Subordinate Magistrates are very wide and nndefiDed ihe 
section merely reqmnng the Magistrate making m order of transfer to record his reasons, but it is not intended 
that the power should be exerased without due discretion and really good reasons when the interests of jusuce 
demand a transfer, ISP. B. 1893,28 A. 431, 34 a9lS; Katsolal 890. In a case against some policemen before 
a Deputy Magistrate the Deputy Magistrate was about to frame charges, when the District Magistrate withdrew 
the case to his file and dismissed it, because he thought the Police were protected by their warrants, //etd as 
no grounds existed for taking the case away from the Deputy Magistrate, it ought to have been left with him to 
be disposed of and it was for the Deputy Magistrate to determine whether the Police were protected by the 
warrants or not S0C.69S. Where a Distnct Magistrate made an order of transfer without any reason and «iih 
out giving notice to the opposite party Aeld, that he did not exerase his discretion in a reasonable and proper 
manner, and the High Court, in revision, set aside his order, Weir II, 686 ; 18 Ce. L. J. 626 (M ) 

(fj Transfer— Magistrate coUeeting evidence in local iniestigation — In a case ansing out of disputed 
boundaries of laud, the accused were charged with noting mischief, trespass and theft In the course of his 
Investigation tbe trying Magistrate held a local inquiry extending over five daj's, during which he made a 
number of notes and appeared to have made a very careful andoonsaenUousIo«I Investigation of the locality 
such as would properly be made by a person whose duty U was to get at the facts with a view to lay the same 
before some tribunal, and dunng such investigation it appeared that he acquired a large amount of infornw 
tlon with reference to the occurrence on which be had to amve at a Judicial determination, But which by 
reason of the way m which it was acquired, he o>utd not properly or legally consider, in arriving at an ultimate 
deaslon of the case It was also suggested that the notes so made should be put on the record and the 
trate tender himsett, while trjing the case as witness lobe crata-examined by etihef the prosecution or U* 
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defence. Hetd that sudi a course could noi be nlfoued, and lhat the Magtsinte ought Hot to tr> the case, but 
that It must be transferred to some other first<hss Magistrate^for disposal, 21 C. 920. See 20 W. B. 76. See 
also Notes 19—26 to s. 556 

(ti) Personal aliegahont againit Migistratesmustbe stnetly /rot r<i— When personal allegations are 
made against i trying Magistrate in support of an aptdication to transfer a case to another Court, a District 
Magistrate should not interfere unless such allcgalioas are deai1> established, Ratanlal 590, and the Alagistrate 
afforded an opportunit> to explain, 9 Bom. L. R. 23. 

9. Effeet of omission to record reuons— A complaint originally Hied before a Deputy Magistrate 
was transterred to the Court oi the District Magistrate No notice was sorted on the complainant of the 
transfer and no reasons were stated tor such transfer The District Magistrate called for a private report from 
the accused, who was a Sub-Inspector of Police //cA/, (i) that by v irtue of a Government Order, the District 
Magistrate having been directed to withdraw all cases in whidi complaints have been made against a Police 
officer, the omission to record reasons therefor, was a mere irregularity and did not vitiate the subsequent pro- 
ceedings, (fijlhat no notice to the complainant was necessary , (jii) tlie Magistrate having placed the pnvate 
report on the record and acted thereupon, his action was not illegal 28 A. 121. In 34 C. 918 it was hetd lhat 
although under sub-sec (3) of this section, an officer transferring cases from one Court to another ought to 
record his reasons for it, his omission to do so, tiemg only an irregulanty, was not a material ground for setting 
aside the order of transfer, followed m 9 Cr. L. J. 310 (H.); 3 P. R 1910 b 35 P. W. R. 1909 = H Cr.L. J.150 
The mere omission to record reasons does not invalidate the subsequent proceedings, 7 N. L. R. 97 = 12 Cr. L. 
J. 437. In It Cr. L. J. 626 (H.) the order of transfer was set aside as it did not comply with sub-sec (3^ 

10. Paver of transfer ihoald he exercised with discretion - Notice to opposite party.— A Alagistrate 

of a district should exercise the powers conferred on him b> this section on1>wbenitis absolutely necessary 
for the interests oi justice that he should do so , and when one of the parties to a case applies to have it wiili. 
drawn from the Magistrate inquiring into or tr>iog it and referred to another Magistrale, the Magistrate should 
give the other party notice of such application and an opportunity of showing cause why such application should 
not be granted, 3 A. 749 , 8 C. 393 10 C. L. R. 239. He is not justified in iransfennng a case on the ground that 

the complainant is a man of importance at the place where the case was, before transfer, Ratanlal 474. 

11. Notice of traaifer mut be given to parties —When a case is transferred to another Magistrate 
notice of transfer should be giv en tb the complainant as well as the accused, 3 C. W. N. 285 ; 3 A. 749 ; 22 
B.549,8 C.393<!-10& L. R.239, 1897 U. B. R. 392; 7 a W. N. 114 ; 2SF.R. 1902| 14C.P. L.R. 190. Where a 
case was transferred without notice to the opposite party for the reason that the grounds of the application were 
directed against the Magistrate, and he had been served with n notice, held, that although this section under 
which the order was made does not provide for the giving of notice to the opposite party, on the general pnnciple 
that when an application for transfer is made by one party, notice should be giv^n to the party affected before' 
an order of transfer is made and fur this reason, the order was set aside, 7 C. W. N. Ilf ; 5 B. L. R. 190 = 13 Cr. L. 
J. 32. But if the opposite parly has acquiesced In the order he cannot be henrd to complain 7 N. L. R. 97 b 12 
Cr. L. J. 437 ; 21 Bom. L. R. 276 ; 39 U. L. J. 714. 

Although it IS desirable lhat notice should be given to the accused person before a case is transferred 
under s. 528. yet omission to give such notice is a mere inegiilant) and is not a sufficient ground for setting 
aside the order of transfer 2 Pat. 333. See also 6 Lsh 811. 

12 Order of transfer wlthont notice to acessed, JlJegal.-Ordcr of tnnsfer ought not to be made' 
ex-parU, tr .on representations of complainant only, but notice should be given to accused before making a' 
final order, as it might operate to the prejudice of the accused. Ratanlal 655, 474, 460 and 877. When all the 
prosecution witnesses ha> e been examined it is only nght Um notice should be giv en to the accused before a 
transfer is ordered and an order made without Uansfer will be set aside, 8 M. L. T. 14 b 9 Cr. U J. 407 ; Weir II, 
636. See also 23 P. R. 1902. In a case of theft a Magistrate released the accused on bail Thereupon the 
District Magistrate transferred the case to another Magistrate on the ground that the reasons ‘given in the 
Magistrate’s order did not jusufy the release, and that the Magistrate’s action showed a tendency to treat the 
accused Uith undue leniency Held that the orderof transfer was illegal as it was passed apparently 

and certainly without any notice being given to the accused 22 B. 549; also 1 Bom. L. B. SIT. 
See the nutter discussed in 6 Bom. L. R. 856. Where no onler of transfer was passed as required by this 
section and a letter from the District Magistrate to the Supenntendent of Police was the only intimation of 
transfer and no notice was given to the accused of the proposed transfer ArAf, that the transfer was illegal 
«eirn,69L , ; 

71 
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13. Cases where notiee held annecessar;.— Where the delay m the disposal of a case which was s 
ver> simple one, was extraordinary, an order of transfer made under this section was held not bad, e^•enthou2h 
no notice was given to the accused to show cause against the making of the order,, Weir II, 693 ; 8 H. L. T. 

*= 11 Cr. L. J. 833 Again, notice to the other side was held not necessary, when the order for tnnsfer was m 
effect made at the request of the Magistrate and not on the application of a part), such a case being treated as an 
exception to the genenl rule, than an order should not be made under this section, w itl^out notice to the other 
side, 24 M. SlT. Also, where a District Magistrate had withdrawn a case without notice, and no further pn>’ 
ceedings had been taken by him, the High Court refused to interfere m revision, as it was still open to the 
District Magistrate to consider any objection made to him, a course calculated to ensure an earlj deasionof 
the matters in depute to the conaenience of the parties and in the interests of justice, 20 C. 513. No notice i» 
necessary where a District Magistrate mo tnotu transfers or w ithdraws a case on administrative grounds, 8 P. E- 
1910 » 33 P. W. R. 1909 » 11 Cr. L. J. ISO. 

14 Power to transfer cates from the file ofvlUago headmen fa Madras.— Sub-sec (6) supersedes the 
decision m 18 M. 94, where it w as held that a Village Munsifl not being Magistrate under this Code, a Joint 
Magistrate has no powers under this section to withdraw a case from his file and transfer it for disposal to a 
second-class Magistrate But the expression ** head of a village, under Madras Regulation IV of 1821,’ means 
theVillige Magistrate acting under that regulation, and therefore the power of transfer conferred by sub-se^ 
(4) applies only to cases of petty theft, etc, covered by that regulation and the distnet authorities have on 
junsdiction to transfer a complaint of insult or using abusive langiiige preferred to a village headman un>l« 
Regulation XI of 1816 26 M. 394. The High Court done has Uie power under s. 29 of its Letters Potent w 
transfer a case under this regulation from the file of a Village Magistrate to lint of any other Magistrate CJ 
10 Bom li. B. 630 K>a Cr. li. J. 141(Bombu) \ illage Police I’atel). 

15. Power of a District Uagbtrate to iraotfer to an Addltbaal District UaglitrAte.— S 12 does not 
make an Additional District Migistrate api>omted unders. 10(2) subordinate to the District hlagistrate, who 
therefore, has no power under this section to transfer cases to the former, 34 C. 918. 

16. District Magistrate specially aathorhed— In Bengal {Colcutta Gazette, l873iP 63}andAssa!D 
\Alan, p 184) District Magistrates hate been special!) authorized 10 act under s>ub-scc (2) of ihi# section So 
also in the United Provinces {N /(' P Gazette. 187d p 3), in the Bimjab (t7uaf//r, 1873, p. 75, Gazette, I883i 
p 53) and in Bnlish Burm't ( Gazette, 1873, 1't. II, p 5). 

17. Froceedinga of Magistrate not empowered to transfer — Where a Magistrate transfers erroneously 
and m good faith when he is not so empowered his proceedings are not void— s. 529, cl (/), 33 C. 843. If any 
Magistrate who IS not empowered by law to withdraw a case and try it, does so erroneously in good faith, hi> 
proceedings shall not be set aside merely on the ground of Jils not being so empowered— s 629, cL (1). 

18. On transfer of case, proceedings need not be re-comroenced.— S S30 applies to all cases transferred 
from the file of one Magistrate to another A Magistrate may therefore act upon the evidence already recorded 
and proceedings need not be re commenced. See Note 3 at p 901 An order of commitment for trial by the 
Magistrate to whose Court the case has been transferred on the evidence recorded by the Magistrate from whose 
Court the case was transferred should not be interfered with. 36 A 819. 

19. Magistrate to whom case Is transferred mnis proceed from the stage at which the proceeding* 
were.-(*) Not enhtUd to dtsvitss under s 203— After he has withdr-iwo a case the Magistrate is bound to 
proceed from the stage it which the proceeilmgs were He cannot summarily dismiss the complaint under 
s 203, when process has been issued for the attendance of the accused after examination 01 the complainant, 

10 B. L. R. Appx. XXIX = 19 W. R. 28. See Note 12 at p 903 (*») cannot cancel charge already framed —See 
Note 13-A at p 903 

20. After transferring case, District Hagistrata cannot taka part In It— When a case has been once 
made over bya Distnet Magistrate to a Subordinate Alagistrate for trial, he has no junsdiction to do anything 
more in the matter so long as tnnsfer to the Sub-Magistrate Is in existence He may withdraw the case from 
the file of the Sub-Magistrate if he thinks fit, 3 B L.R Appx Ctl = 12 W.R.83;also 16 W. R.40 =*7 B L.R.816- 
On a case being transferred to a Subordinate Magistrate, the Distnet Magfstrate has no power to dismiss it, nor 
to grant sanaioii tor prosecution of complainant 3 C. W H. 490, nor to issue proceedings for the apprehension 
of the absconding accused 27 C. 979 When once a District Magisirtte makes over a case for disposal to a 
Subordinate Magistrate, it is out of his hands and he is not competent to pass any order relating to it other 
tliau sn order xuch as ma) Ve made bj hint uncler(ReviSion)ChapierXXXIl Therefore it is not competent to 
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him in such as a case to direct tlic trial o! certain persons complained ag^ilnst 30 C. 419 Nor can he lake pro- 
ceedings under s. 476 r/^Note23atp 1146 but he may re transfer the case to his owtihle 9Cr.L.J 310 (H ) 
See Note 6 at p. 4S6 Note 7 at p. 471 Notes 63-64 at pp 50S-509 

21 Limitations to District Uagtitrate a power of Interference with eases pending before Bobordlnate 
Magistracy —Where upon a lolice report cognitince tiiis Liken of an ofTeiice and the case made over 
to a Subordinate Magistrate who discharged the only person who was apprehended and brought to tnal out of 
several accused and the Distnct Magtsirate upon the representation of the District Superintendent of Police 
issued warrants againt the other persons so that they might be tried it was Ae/d that the warrants were issued 
without junsdiction for as long as the case connected with that offence remained with the Subordinate Magis- 
trate, no other Magistrate was competent to deal with it The District hfagisirate if he thought fit to issue the 
warrants himself ought to have withdraw n the case from the Maglstnte 27 C B79 In another case the Police 
sentup a charge-sheet against ctrliin persons and they were convicted by a Deputy Magistrate, An application 
for process against others in a reterred charge-sheet was refused the trying Magistrate as unnecessary 
Ue^ that a subsequent order by the Joint Magistrate for the issue of process against these persons was 
without jurisdiction. When no reservation is made in the order transferring a case to another Magistrate it 
should be concluded that the whole case had been made over 32 C. 733 A Police Sub-fnspecter hied a 
complaint before a Sub-Divisional Magistrate of an offence under s S97 I P C The facts also disclosed an 
offence under s. 4 (i) of the Exploiwes Act VI of idoa but for want of Government sanction under s. 7 of that 
Act the Magistrate could not take cognizance ot ihe offence. Subsequently after obtaining sanction the 
Police Superintendent filed a complaint before the Additlonil Distnct Itfagistrale held the latter had 
jurisdiction to take cognizance of the offence and Issue process in spite of the fact that he did not withdraw the 
onginal case to his own file and the proceedings of the District Magistrate cannot be set aside unless 
they had occasioned a failure of Justice having regard to $s S29(0 S30(<()and 531 39 C. 119 See Note 7 at 
p 471 Note 6 at p 486 Notes 4 and S at pp. S60-S81 

22 HaglitraUs net to act oo to-ealled afOdATlti of aeeoied persons.— When an accused person 
applies for the transfer of the case pending against him to some other Court supponmg the application by his 
own affidavit be cannot or at least ought not to be prosecuted under s 193 I P C in respect of statements 
made therein 2SA 331, 19A Vifi followed Sees 342 (4) and Note 47 to s 526 

23 BevUlen.— The High Court cannot revise an order made by tl e Distnct Magistrate dismissing an 
application under s. 528 1 Raog 632 

CHAPTER XLIV-A 

Supplementary provisions relating to European and Indian British subjects 

AND OTHERS 

526- A* (1) Where lo any case to which the provisions of Chapter XXXIII do not 
apply any person claims to be (leak with as an European or Indian Bntish 
subject or where any person claims to be dealt with as an European (other 
tharl an European British subject) or an American he shall state the grounds 
of such claim to the Magistrate before whom he is brought for the purpose 
of the inquiry or tnal and such Magistrate shall inquire into the truth of 
such statement and allow the person making it a reasonable time within 
which to prove that it is true and slialt then deade whether he is or is not an European Bntish 
subject or an Indian Bntish subject or an European or an Amencan as the case may be, and 
shall deal with him accordingly > . /. 

(2) When any such claim is rejected b) the Magistrate and the person by whom it was 
made is committed by the Magistrate for trial before the Court of Session and such person repeats 
the claim before such Court such Court shall after such further inquiry, if any, as it thinks fit 
deade the claim and shall deal with such person accordingly 

(3) When any Court before which any person is tned rejects any such claim as aforesaid 
the deasion shall fonn a ground of appeal from the sentence or order pass^ in such tnal 


Procedure of claim 
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Note.— This section corresponds to the old s 4S8 with certain modifications 
t. Preliminary Note —The scope ol ss S2S-A and 528-8 w lucidly Interpreted m a judgment of MckErji h 
in 61 C. 880 Sub-sec (1) of s 528 A applies to all cases belore all Magistrates either in Presidenig towns or m 
the mofussil to which the special provisions oj Chapter XXXIIl do not apply Sub-sec (2) contemplates such 
cases only lO which the Magistrate commits the claimant to tnal to the Court of Session after rejection of 
the claim. 

A Court of Session IS distinct from the High Court in the exercise of its ordinary original cnminal 
jurisdiction and s 528 B relates to any case to which s. 528-A(l)is applicable, to all cases before all Magistrates 
either Jn Presidency towns or in the mofussi) to which the sp^il provisions of Chapter XXX/If do not apply 
A claim before the Magistrate to be dealt with under the procedure of Chapter XXXIH or as an Indian 
under s 628-A is quite distinct rmm the claim before the High Court or the Court of Session for trial by majoniy 
of Indian jurors under s 275 of the Code 

^\ here a Presidency Magistrate rejects the claim and proceeds to tnal the decision in the matter is * 
ground of appeal to the High Court If. however, after sudi rejection he commits the case the claim cannot be 
repeated in the High Court exerosing onginalcnminal jurisdiction nor can a claim be made in such cases unler 
&. 275 but the Magistrate s decision could be subject to the revisional pKiwers of Ihe High Court 

When no claim is put lorward before a Moftissil or Presidency Magistrate s 52S-B bars its assertion 
thereafter 

Nate.— OroUslen to make a claim neder %• 828-A does not affect the qaetUon of appeal ander 
a. W9 (1) (f) —The omission to male a claim under s. S28-A does not affect the question ol appeal under & 419 
{!)(£) lithe conditions under ss 443(1) (A) and 443 (l)(B) exist, and it is not necessaiyto show that a claim 
made before and found by the Presidency Magistrate Ss. 528 A and 528-B have no application to s. 449 There is 
no provision rn the Code for an enquiry by a PresidencyrMagisirate or on a trial m the High Court to consider 
the question whetlier a case should be tried under Chapter XXXIIl The projier time to ni«e sucli a question 
is on an application for leave to appeal under & 449(l)(r). 62 C. 347. 

Notes.— !• OppOftanUy thosld be jlven to aeoeted to plead etatos.— An accused )>erxon ought to 
have an opportunity of pleading that he is an European British subject. Tbe mere statement of a pnsoner that 
he is an European British subject made before the Court after tnal has been completed cannot be acted upon 
as the Court IS /une/ui S W. R SI If the accused gives proof or produces documents which although 
not amounting to full legal proof of hts status satisfy the Court that he is really an European British subject the 
Magistrate should without putting the prisoner fully to complete his proof by strict legal evidence adopt the 
procedure. In re/oy, Tayioi and Bell, 219 The plea must be substantiated by ample evidence, if the Court is 
not otliervvise satisfied rt Thomas Turnbull 6 H H C.R.7, Grant 12 B. 581 

a. UaglstrateniBit decide Btataa of aoeuaed before proceeding with trial — who was charged before 
a competent Magistrate claimed to be dealt w ith as an Eutojican British subject He did not state the grounds 
of such claim. The Magistrate, without deciding whether B was or was not an Euroj^ean British subject, 
proceeded with the case and dealt with him as if he was not an European British subject and sentenced him 
to ngorous imprisonment and fine On remand from the High Court, the Magistrate decided that B was an 
European Bntish subject Held, that the tnal ol B was void for want of jurisdiction, and the High Court could 
not proceed with A’r appeal on the ments with a view in the event of its deadmg that the offence ol which 
5 was charged h id been established to the reduction oi the sentence passed upon him by the Magistrate to 
one which he was competent to pass under s. 446 Berrstl 4 A 111. 

8, Appeal— An appeal does not he separately against a decision that an accused person is not an 
European British subject but it can be made a ground of appeM if he is convicted 

4. Is re.tri&l necessary where claim a% to etatits wrongly disallowed 7— In ^rrrf// 4A.14li where 
the Magistrate s finding that the accused was not an European Bntish subject was held to be erroneous the 
conviction was quashed and proceedings de novo were cffdered. Jn George Powell 27 A 597 die cose in 4 A 
141 was distinguished o i the ground tliat in tliat case the sentence exceeded the powers of a District Magistrate 
in the cise ol European Bntish subjects and it was held that a re-tnal would not be necessary when the sentence 
was not beyond the competency oi the tnal Magistrate m the case of European Bntish subjects. 

6 Accused not entitled to trial by Jury, unless he specifically clalmt IC— An accused person pleaded 
before a Distncl Magistmie that he was an Europetn Bntish subject but did not daim tobe Ined byjury 

under s. 451 The Matisimie found against the pie's and tned and convicted him under his ortiinary powers. 
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On appeal the Sessions Judge found that he waa an European Itnlish subject and directed a new trnl I y J ry 
Held that the order of the Sessions Judge tvas wrung as the accused had not claimed to be tried by jury and as 
the sentence passed was one which the District Magistrate was competent to pass on an Euro|)ean Rntisli 
subject the Sessions Ju Ige was directed to hetr the appeal on the menu George Powell 27 A. 397, 5 P R. 
1885 Note 3 to s. 454 

528-B. If in Tny such case an European or Indian British subject or an European (other 
Failure to lead European British subject) or an American docs not claim td be dealt 

stattaa™ia?\er ** with as such by the Magistrate before whom he is tried or by whom he is 
committed or tl when such daim has been made before and rejected by the 
committing Magistrate it is not repeated before the Court to which such person is committed he 
shall be held to have relinquished his nght to be dealt with as an European Bntish subject oi* 
an Indian Bntish subject or an European or an American as the case may be and shall not assert 
it in anj subsequent stage of the case 

Note.— Thu IS the old s. 454 with certain modifications. 

1 AccBied b honiid to tneke a ct&Im sader this lectlon — Failure to make a claim amounts to a 
relmquishment Alexander Ruffe 6 P R. 1912 = 31 P W R. 1912 = 18 Cr L.J 197 An European Bntish 
subject can under s. 454 relinquish his nghts to be dealt with as such. Where the Magistrate explained to the 
accused his nghts under ss. 447 and 450 and then asked him if he claimed to be dealt with as such and the 
accused stated he did not claim the nghts held that he had relinquished the nghts Bartndra 37 C. <67 at 
PF <83— <86 and p 818 .SV; Note 2. 

(0 Accused loses rtghl ef appeal to High CourC-^The accused an European Britilh subject was 
tr ed before the City Magisu^te of Karachi and convicted of cnmina! breach of trust under s 409 1 P C and 
sentenced to sit months simple impnsonment At the tnal he waived his nght to be tried as an European 
Bntish subject held that the accused was not subject to the revisional junsdictioo of the Bombay High Courti 
not having been tned under the special procedure laid down for the trial of European Bntish subjects and 
that the Sadar Court tn Sindh whi^ under Bombay Aet XII of 1866 was the Highest Court of Appeal m all 
Civil and cnminal matters in Sindh had the revisional powers of a High Cout m the present case by viriue 
of the latter pan of s 4 cl (iJoftheCode Grant 12 B 581 The junsdiction of a non Presidency High Court 
IS not ousted unless and until the Accused has definitely claimed to be tned as an European Bntish subject 7 N 
L. R. 93 = 12 Cr I*. J <38 Until such claim has been made and allowed they remain liable to the j ir sd ction 
of the High Court of the Province for the purposcsofrevisfonof order made against them. {£ v Haits Hagp\r 
Cr Rev 260 of 1907 ) See also 17 P R. 1878 

Ex en a second-class Magistrate has jurtsdteltcn — When an accused person has relinquished hiS pnvilege 
to be dealt with as an European British subject he loses all the benefit of the special procedure laid down m 
this Chapter Bartlelt 16 M 308 ^ 

2. Watrer of prixilege nsit be absolate— effect of taeb waiver —The waiver of pnvilege must be an 
absolute guing up of all the nght with reference to this Chapter which an European British si^bject has and 
the word dealt with as sich before the Magistrate means everything contained in the Chapter— that is to 
say the tribunal havii g the cognizance of die case the procedure and also the punishment to which the 
accused would be liable There can be no waiver by an accused person of an objection to the Jurisdiction 
which IS not personal lo himself. No person can by waiver or consent enable a Magistrate or a Judge to try a 
case which he IS disqualified to try by some arcumstance not personal to the accused Qnros 6C.83atp 87 = 

6 C. L. R. <63. Where an European British subject waives his nght to be dealt w th as such by the Magistrate 
before whom he is tried he thereby loses all the benefits of the special procedure provided for him under th s 
Chapter including the nght to base the proceeding in his case reiiewed by a Presidency High Court if 
another Court exerases the highest revisional junsd cuon under the Code in cases other than those aga nst 
European British subjects in the place where he IS tned (7nz»/ 12 B. 561, N L.R.93=12Cr L.J <36 

3. Waiver may be revoked —In Verting s case 1 P R. 1908 = < P W R. 1903 = 136 P L. R. 1908 = 7 Cr 
L J 3T< the Punjab Chief Court, held that the waiver was not irrevocable and if the withdrawal of the waiver 
w as made promptly shortly after the w-aiv er had been made and if substantially nothing had been done in the 
interval on the abandonment of the pnvilege the withdrawal of the waiver should be allowed 17 P R. 1878 
and A 81l referred to See Note g to s, 451 
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528-C. When a person not being an European Bntish subject is dealt with as an 
Tnal of person as European Bntish subject or, not being an Indian Bnti«h subjea, is dealt 

belonging to class to "^th ns an Indian Bntish subject or not King an European (other than an 
Won* *** European Bntish subject) or Amencan is dealt inih as an European or 

American and such person docs not object the inquir) commitment trial 
or sentence as the case maj K shall not h\ reason of such dealing be m\'nlid 
Hole,— This IS the old section 4S5 with certain moditicationsL 

528-D« (1) Unless there is something repugnant in the context all 
enactments made bj the Go\emor General tn Counal or the Indian L^is- 
lature which cooler on Magistrates or on the Court of Session junsdicton 
oier oflences 'hall be deemed to appl) to European Bntish subjects although 
such persons are not expressU referred to therein 
(2) >*othing m this section shall be deemed to authonre an) Court to exceed the limits 
presenbed b) this Code as to the amount of punishment which it ma) inflict on an European 
Bntish subject or to confer jurisdiction on an) Magistrate of the second or third class for the trul 
of such subjects. 


Application of Acts 
coaionng junsdiction 
on Magistrates or 
Courts of Sessioa 


CHAPTER XLV 

Of Irregular Proceedings 

Hotel.— 1 Consent or walTcr cannot core inaterfal IrregnlarlUet— It is the doty of nil Crifflioil 
Courts to follow the proeednre prescribed by law — Cnmioal proceedings are bod unless the> are eondoded 
in the manner presenbed b) law and if the) are sob$untialI> bad in ihemseK'es, the defect willnot becined 
by an) wantr or consent of the prisoner When the irregulanues are all unfai-ourable to the pnsoner U is 
impressible for ao) Court to consider a w auer or consent as binding on him. It u the dut> ot Magistrates and 
all Crunioal Courts to follow the peocedure presoibed b> law, and there is no law wbidi sanctions their intea- 
uonal departure from that procedure and then attemptingto protect ihemseh-esagainst the consequences of sudi 
departure b) getting the accused to sa) he consents to it In the inofussil, most pnsoners not proper!) defended, 
would probabl) assent to an) irregulanti wbidi the Judge or Magistrate tr)ing him chose to suggest. 
There would be anendot all procedure if sudi an assent were held to warrant material and important irregulari- 
ties, 2a23c/^nr/<fin6C96 &ealso 11 C. W H JIO = « Cr L. J 4«; MC. Blf./op-BEACHCROFT, J inl9 

C. W H 9TS = 16 Cr L. J 611 and Note iSat p lOsa 4Lafa.876, 46 H. 117 

2. Prlry Connell Tiew of the remedying of OlcgaJlUei.— Srr L. R. 2S 1 A 257e=2511. 61, Notes to 
a. W Note 10 to s. 439 and Note 20 to s. 233. 

Irregulanues which 520 If an) Matnstrate not empowered b> law to do any of the 

do not Mtiate pro- , ,, . ■' *> 

ceeditigs. fo3Jow7i7g thwgs, — 

(fl) to issue a search warrant under secOon 9S 

{d) to order, under section I5o, the Pobce to investigate an offence , 

(c) to hold an inquest under section 176 

(tf) to issue process under section 186 for Uie apprehension of a person within the local 
limits of his junsdiction who has committed an offence outside such limits 

(e) to take cognizance of an offence under 'ection 190 sub-stcUon (1) clause (<i) or 

clause (^) 

C/) to transfer a case under section 192 

(f) to tender a pardon under section 337 or section 33S 
(A) to sell propert) under section 524 or section 52o or 
(0 to withdraw a case and tr) it himself under secuon o2S 

erroneous!) in good faith does that thing his proceedings shall ngt be se{ a§ide merel) on the 
ground of his not being so empowered. 
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Notes.— 1. Good f*Uh.— “ A thing sh'vll be deemed to be done in ' good huh’ where it ii In fact 
done honestly, whether it is done negligently or not,” ^ 3 (20) of the General Clauses /let, 1897. “Nothing 

15 said to be done or believed in gfxxl faith which is done or believed without due care and attention,” 
5. 52, ! P C, and set also s. 76, 1 P C 

Ctiuse{a) 

2. Illegal Iiiae of warrant under i. 96 cannot be validated —A warrant illegally issued under 
s. 96 cannot be treated ns valid under s 63 by reason of s 537, 83 C. 1075 ( 11 C. N, 8S0 <^6 C.L. J< 137 >=6 Cr. 
LiJ. 38. Hut w Note 16 at p ItO and NQte6 *it p H3 

Clause (A) 

3. Irregular order to Inveitlgate.— Where a Magistrate after duly taking cognizance of a case under 
s. 200 makes an order to investigate, which is not authorized bj law, such irregularity is cured under this 
section and does not vitiate subsequent proceedings, 32 H. 3 at p. 11. See also Note 4 at p 340 

Oause (e) 

Absence of complaint— Irregularity vitiating trlaL— Where an accused is sent up on a Police report for 
trial for an oSence of having been found under susptaous arcumstances belw een sunset and sunrise punishable 
under s. 122 of the Bombay City Police Act, 1902, it is permissible to the trying Magistrate to alter the charge and 
convict him of an offence punishable under s 3S2, f P C 28 Bom. L. R. 291. 

Clause i/\ 

4. ‘Transfer’ of case— Scope ottheterma. — Transfer of security cases, Chap Notes at 

p 485, Note 2, at p 212 and Note 4 to a S28 Where a Magistrate, having nq power to transfer a case under 
s. 110, transfers the case erroneously and in good faith to another Magistrate, the proceeding before the latter 
Magistrate would not be void, as such transfer would only amount to an irregularity which could be cured 
under cL (/) ol this section, 33 C. 243. Transfer of proceedings under Chap Xll^See Note 2 at p 485 and 
Notes 163—167 at pp 3(»3Q7 A M-vgvstrate empowered only to translct an inquiry or tnal relating to accusation 
or diarge ol an offence, erroneously and in good hiih transferred a case under s )4S to another Magistrate by 
name. Held that the proceedings (of the latter Magistrate) under the transfer were not invalid merely on the 
ground of the Alagistrate not being so empowered, 4 G. W, N. 821. A Subordinate Magistrate cannot be 
empowered under & 192 (2) to transfer a case under s. 145, but if he transfers, the delect is cured by this section, 
86 C. 870. There is no illegality in a Magistrate tnnsferrmg a case under s. 145 to a Subordinate Magistrate and 
even if there is any, it would certainly be cured by clause (/) ol this section, 2 C.L 7. 614 « 3 Ce. L. J. 83, where 8 
C. W. N. 680 IS follotved. The proceedings cannot be void, YTelr 11, 152 and 699. See also 1910 U. B. R. 1. 70 =a 
12 Cr. L. J. 333, Note 10 at p 29 

5 Transfer fayUagistrate not empowered under s. 192 (2). -The irregularity of transferring a case 
when the Magistrate is not empowered under s. 192 to do so, is cured by s 529, 36 C. 869 ; 36 C. 370. A Deputy 
Magistrate in charge of the District Magistrates office has no power as such, after takiug cognizance of a 
complaint to send the case under s 202 for local investigation by the Sub-Divisional Magistrate to whom he is 
by law subordinate, nor after receiving the report to direct the prosecution of the complainant under s 476 after 
dismissing the complaint. S 529(y) could only give the Sub-Divisional Magistrate jurisdiction over the case 
but cannot empower the Magistrate to dismiss the complaint and direct the prosecution of the complainant, 

16 a W. N. 885« IS Cr. U J. 434. 

6. Uaglstrate to whom case li transferred cannot again transfer. —See Note 3 (c) at p 485 

Clause 

7. Effect of tender of pardon by District Uagstrate not having local Jarisdlctlon to Inquire Into the 
case.— This section deals with acts done by a Magistrate in no way empowered by law to do those acts , It has 
no reference to a Magistrate empowered otherwise under the Code to tender pardon, but not possessing juris- 
diction oicr the particular offence. Therefore the Distnct Magistrate of £, although he has authority to tender 
pardon in respect of offences inquired into in that distnct, has no authority to tender pardon in respect of 
offences inquired into in another district, 30 A. 40 

Irregulanties which 530 . If any Magistrate, not being empowered by law m this behalf, 

vitiate proceedings. does any of the following things, tia — 

(o) attaches and sells property under section 88 , 
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(^) issues 1 searcli warrant fora letter, parcel or other thm^ m the Post Office, of a 
telegram in the Telegraph Department , 

(c) demands security to keep the |)cacc , 

(d) demands security for good behaviour , 

(e) discharges a person lawfully bound to be of good hcha\iour , 

(/) cancels a bond to keep the peace, 

(g) makes an order under section 133, as to a local nuisance , 

(/i) prohibits, under section 142, the repetition or continuance of a public nuisance , 

(;) issues an order under section 144 , 

(j) makes an order under Chapter XII , 

(X.) takes cognizance, under section 190, sub-scction (I), clause (c), of an offence , 

(/) passes a sentence, under section 349, on proceedings recorded bj another Magistrate i 
(;«) calls, under section 435, lor proceedings , 

(ft) makes an order for maintenance , 

(o) revises, under section 515, an order passed under section 514 , 

(fi) tnes an offender , 

(y) tries an offender sumraanly, 

(r) deades an appeal ; or 
Ills proceedings shall be \oid 

C/ausfS (<■) artd (d) 

KeUi»— 1> Dw zt ttt* JwUdlcWw t* ftst eflUOUMed to demi®** 

|eCBrlty?-5« Note 127 at p 2Ji 


S. Ha^utrato ii iDOempatent to dotnand BeearUjr from penoBi osUide hi* local Jarisdlctlon 
Set Notes 23—29 at pp 160-101 and Notes 6-~9 at pp 166-167 


Clause (j) 

8. On transfer, Magistrate not having local Jarlsdictlon may deal with proceedings under i. IB*' 
See Note 165 at p S 06 


Clause (X) 

4. When Magistrate maybe said to take cognizance of offence “sno nsotn." — See Notes 5—7 to s. 1^ 
at pp 468— 470 and Notes 26— 36 at pp 478—80 , 

Clause (p) 

8 Proceedings by a Coart withont Jurisdiction void “ ab Initio,”— A ihirtl-class Magistrate trying 
offender under s 2 of Dombay Act VI of 1863 (Pubbe Conveymees) when not specially empowered by 
Local Go\-ernment acts without jurisdiction and his proceedings are consequently void, Ratanlal 921. 

.in offence Is tried by a Court without Junsdiction, the proceedings ire \oid ab intuo under this 
.nnd no order of a superior Court is necessary to set them aside , and a re Inal of the accused by a compete 
Court IS not barred b> a 403, 8 B. 807 ; 7 P. R. 1910. See Note 22 at p 968 See 29 C. 412. where it was 
that the terms rc/nc/ cannot properly be applied to the new trial “No trial having taken place, there 
not possibly be a re trial also 12 C W. N. 246 = 7 C. Ii. J. 70 = 7 Cr. L J. 103. Note 47 at p 1014 a)' 

ai'W.R. 37. 


Clause (g) 


Tnes an offender summarily, where the oflentx cannot be so tried 48 A. 446. 

(») Trial of accused by tncompelenl fifagutrate ts a defect not aired by s 537— The tnal of iP® 
accused by a second class Magistrate of an offence under s 409 under a mistaken notion that it fell vritn 
s 406, 1 P C , being an act by a Magistrate not empowered by law in tliat behalf, is void under cL (/) of tb* 
scttion, and there is no provision in the Code which cures such a defect for even s 537 is to be constm^ 
subject to the provisions therein before contaiped, and s, 529 deals with tiine acts only, and the trial ol ^ 
pnender is not included therein. 1 Bom. L, R, 37» 
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6. ProeeediDji BOt Told onder eL (1), b«ctB»e seme f«ets dUelese « more terloai offence net Hlthtn 
HegUtr&te’e JarisdIetloB where trUI confined to an offence within HagUtrate'i Jarl»dietloB^5<r« Note 7 at 
p. 600 and Notes 2 and 3 at p. 892 If a Magistrate convictsan accused person of an offence falling withm his 
jurisdiction, though the facts found would also constitute a more ‘serious offence not within his jurisdiction, 
his proceedings are not xoid ad tntlto, and the High Court will not ordinarily interfere unless the sentence 
appears inadequate or unless the accused has been depnsedof the nght of appeal —Per Candy, J , 13 B. 502. 
\Vhere a first<lass Magistrate tried persons lor an offence under s. 193, 1, P C, though the facts disclosed an 
offence under s. 194 as well, his proceedings are not void, 34 H. 476. In 4 Bom. L. R. 267, a first<Iass Magistrate 
tned and convicted the accused alternately under s. 363 or s. 493, 1 P C The District Magistrate referred tlje 
case to the High Court on the grounds, that the offence was one under s. 366 which was triable exclusively by 
the Court of Session and that the tnnl by the Magistrate being beyond his jurisdiction, was void Held, that 
having regard to IS B. 502| the irnl could not be regarded as illegal and the sentence of one year’s rigorous 
impnsonment was not so enUrely in idequate as to call for a fresh trial 

The evidence on which the accused was convicted amounted to an offence under s. 330, 1 P C, which 
wa:, exclusively tnable by the Court of Session, but the Magistrate convicted the accused under ss 323,342 and 
34S all of which he was empowered to try Held, that the proceedings of the Magistrate were not void under 
s. 530 of the Code there being no rule of law which had been disregarded by the Magistrate 2 Rao^. 435 (13 B. 
501 followed^ 

7. Effect of lammarj trial far mloar offence when graver offenee disclosed by the evidence . — See 

Notes 10— 17 at pp 734—736 When a Magistrate deliberately disregards the offence actually complained of, 
and Irtes the ease sutnmarsly, there is no question of irregularity, but his proceedings are entirely void under 
the provisions of this section, 5 C. W. N. 2S2. A Magistrate is bound to proceed and regulate hts proceedings 
at the tnal, as for the offence made up of the acts complained of, if on the examination of the complainant there 
IS no room to believe that the complaint is exaggerated or false, and process is issued for the attendance 
of the accused. 5^rabo 38 C.67 : 29 C 409; 27 0.983; 4C. 18>»3 C. L.R.44; IS W. R. 19; 1 C. L.B. 434. The 
reason tor making a distinction between the classes of cases dealt with in clauses (p) and (q) seems obvious 
In a regular trial, a Court of Revision would be able to judge whether on the evidence on record, the sentence 
passed for the minor offences was suffioent in the ends of jusuce, but the evidence as recorded m a summary 
tnal being bnef, may not show the entire case On the other hand, the accused if convicted m a summary 
tnal, might lose the nght of appeal Also, encouragement would be given to a careless Magistrate to adopt 
the easier and less formal mode of trial, and thus avoid the proper supervision of a Court of Appeal or of 
Revision. See, however, 24 U. 678 and Note 6 Though the conviction on a summary tnal, of an offence not 
tnable summanly is void ab tntlio, yet the Magistrate cannot re-try the case regularly treating the 

previous tnal as a nullity, until the previous conviction is quashed by a competent authonty, the Magistrate 
has no power to re try the case, 4 Bar. L. T. 271 s IS Cr. L. J. 68. A summary tnal ol an European British 
subject by the District Jtfagistrate of Bangalore as a Justice of the Peace must be set aside as such a power is 
not conferred on him, 29 U. L. J. 768 18 Cr. L. J. 773. 

8. High Court not bound to Interfere merely becuuie Judge admits an appeal where law allows none 
and reverses a conviction.— When a Sessions Judge deals with a petition for revision, as if it were an appeal, 
and reverses without junsdiction a conviction of the petitioner, by a first class Magistrate, the order of reversal, 
though void for want of jurisdiction, is not to be treated as a nullity A companson of the language of this 
section with that of s. 529 leads us to infer that the Legislature did not intend that a proceeding of a duly 
constituted Cnmmal Court, which is void for want of junsdiction, should be treated as a nullity and 
disregarded, unless and until It IS set aside by a Court of competent junsdiction. When an accused person is 
acquitted or discharged in appeal or revision by a Court which had no junsdiction to make sudi an order, 
It IS not imperative on the High Court to interfere in every case, 4 L. B. R. 49 6 Cr. L. J. 387, where 11 C. Ib R. 

SS IS dissented from and 11 V. R. 37 referred to jlrr also! Bar. L. T.271 b 13 Cr. U J. 88. 

531 . No finding, sentence or order ol any Cnmuial Court shall beset aside merely on 
the ground that the inquiry, tnal or other proceedings in the course of 
wrong pU^*" It ''as amved at or passed, took place in a wrong sessions division, 

district, subdivision or Other local area, unless it appears that su''h 
A<W m/act occasioned a failure of jusace, 


f'- 
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(d) issues a search warrant fora letter, parcel or other thing m the Post Office, ora 
telegram m the Telegraph Department, 

(c) demands security to keep the ixace , 

(rf) demands security for good behaviour , 

(e) discharges a person lawfully bound to be of good behaviour , 

(/) cancels a bond to keep the peace, 

(g) makes an order under section 133, as to a local nuisance , 

(A) prohibits, under section 142, the repetition or continuance of a public nuisance , 

(r) issues an order under section 144 , 

(j) makes an order under Chapter XII , 

(ife) takes cognizance, under section 190, sub-scction (1), clause (c), of an oRtnee , 

(/) passes a sentence, under section 349, on proceedings recorded by another Magistrate, 
(m) calls, under section 435, for proceedings , 

(nj makes an order for maintenance , 

(tf) revises, under section 515, an order passed under SLCtion 514 , 

(p) tries an offender , 

(j) tries an offender summarily , > 

(r) decides an appeal , or 
his proceedings shall be \oid. 

Onuses (c) nnd (d) 

Notes— 1, Poei traufer of caie giro jsriedicHoa to a Uegfetrate not tmpenered to dtratti 
leearlty?— Note 127 at p 21Z 

8. Uaglstrate Is iocerapetent to demsod aecBrlt; from peneSB oatsSde h)s local Jarlidietloa^ 
Set Notes 23—29 at pp 160<]61 and Notes 6—9 at pp I6&t67 


Oause {j ) 

S. On tranifer. Magistrate not haring local Jarisdictlon majr deal with proceedings noder 1.119 — 
Note 165 atp 30G , 


Oause (;t) 

4. When Uagietrate may be said to take cognizance of offence “ eoo motu.” — See Notes S— 7 to s 
at pp 468—470 and Notes 26—36 at pp 478—80 


Oajtse (/>) 

8. Proceedings by a Coart vlthoat Jnrisdiction mid ** ab Initio.” — A third-class Magistrate trjing a" 
offender under s 2 of Bombay Act VI ol \%G3 {Public Convejraitces) when not speciallj empowered by I ® 
Local Government acts without jurisdiction and his proceedings are consequently void, Ratanlal 931. Where 
an offence is tried by a Court without )unsdiction, the proceedings are \oid ai tmfto under this section 
and no order of a superior Court is necessary to set Ihem aside , and a re trial of the accused by a compet^en 
Court IS not barred by s. 403, 8 B. 807 ; 7 P. R 1910. See Note 22 at p 968. See 29 C. 412, where it w as heie 
that the terms re tnal c&nnox. properly be applied to the new triil * No trial having taken place, there cou 
not possibly be a re trial • .$■« also 12 C W. K. 246 = 7 C. L. J. 70 =7 Cr L. J. 103. Note 47 at p 1014 anu 

21'W.R 37. 


Oause (y) 


Tries an offender summanly, where the offence cannot be so tried 46 X. 446. 

(t) Trial oj accused by incompetent Magtstrale is a defect not cured by s 537 - The tnal of 
accused by a second-class Magistrate of an offence under s 409 under a mistaken notion that it fell ' 
s 406 I P C , being an net by a Magistrate not empowered by law in that behalf, is void under cL (f) of t ** 
section, and there is no provision in the Code which ciires‘such a defect for even s 537 is to be construe 
subject to the provisions therein before contaiped^ and 5,529 deals with nine acts only, and the trial of *0 
offender IS pot included therein, 1 pom. l, r, 27 , 
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6. Preceedinji set void Boder cL (1), bocKaie lemo faeti diieloie r more leriooi offeace Bot nlthla 
Magistrate’! Jarlsdletlea where trial conflned to aa effesce wlthia HagUtrate’s JnrUd!otloB^5V« Note 7 at 
p. 600 and Notes 2 and 3 at p 892 If a Magistrate convicts an accused person of an offence falling withm his 
Junsdiction, though the facts found would also constitute a more ‘serious offence not within his jurisdiction, 
his proceedings are not loid a& tmito, and the High Court will not ordinarily interfere unless the sentence 
appears inadequate or unless the accused has been deprived of the right of appeal —Per Candy, J , 13 B. 502. 
Where a first<lass Magistrate tried persons for an offence under s. 193, 1 P C, though the facts disclosed an 
offence under s 194 as well, his proceedings are not void, 21 H.S75. In I Bom. L.R. 267, a first-class Magistrate 
tned and convicted the accused alternately under s 363 or s. 498, 1 P C. The District Magistrate referred tlje 
case to the High Court on the grounds, that the offence vras one under sl 3G6 which was triable exclusively by 
the Court of Session and that the mil by the Magistrate being be>ond his Junsdiction, was void //eld, that 
having regard to 13 B. 502, the trnl could not be regarded as illegal and the sentence of one year’s rigorous 
impnsonment was not so entirely inadequate as to call for a fresh tnal 

The evidenoe on which the accused was convicted amounted to an offence under s 330, 1 P C, which 
was exclusively triable by the Court of Session, but the Magistrate convicted the accused under ss 323, 342 and 
348 all of which he was empowered to try J/eJd, that the proceedings of the Magistnte were not void under 
b. 530 of the Code there being no rule of law which had been disregarded by the Magistrate 2 Rang 455 (13 B. 
501 followed^. 

7. Effect «f aammarp trial for minor offence whea graver offence disclosed by the evidence . — See 
Notes 10— 17 at pp 734 —736 When a Magistrate deliberately disregards the offence actually complained of, 
and trui the ease summarily, there is no question of irregulanty, but his proceedings are entirely void under 
the provisions of this section, 5 C W. K. 252. A Magistrate is bound to proceed and regulate his proceedings 
at the tnal, as for the offence made up of the aas complained of, if on the examination of the complainant there 
IS no room to believe that the complaint is exaggerated or false, and process is issued for the attendance 
of the accused. &ralso 36 C.67i 29 & 409; 77 C.a83| 4C.13-*3 & L.R.44i 35 W.R. 19; 1 a L.R. 434. The 
reason for making a distinction between the classes of cases dealt with in clauses {p) and ig) seems obvious 
In a regular tnal, a Court of Revision would be able to judge whether on the evidence on record, the sentence 
passed for the minor offences was sufficient in the ends of jusuce, but the evidence as recorded m a summary 
mal being brief, may not show the entire case On the other hand, the accused if convicted in a summary 
tnal, might lose the nght of appeal Also, encouragement would be given to a careless Magistrate to adopt 
the easier and less formal mode of tnal, and thus avoid the proper supervision of a Court of Appeal or of 
Revisioa See, however, 24 U. 678 and Note 6. Though the conviction on a summary trial, of an offence not 
mable summanly is void ab initio, yet the Magistrate cannot suo inotu re-iry the case regularly treating the 
previous tnal as a nulliiy , until the previous oonviclion is quashed by a competent authonty, the Magistrate 
has no power to re try the case, 4 Bar. L. T. 271 o 13 Cr. L. J. 58. A summary trial of an European British 
subject by the District Alagistrate of Bangalore as a justice of (he Peace must be set aside as such a power is 
not conferred on him, 29 U. L. J. 758 ss 16 Cr. L. 3. 773. 

S. High Ceart net boead to laUrfere merely becante Judge admlU aa appeal where lew allow! none 
and reveiies a convletlon.— When a Sessions Judge deals with a petition for revision, as if it were an appeal, 
and reverses without jurisdiction a conviction of the petitioner, by a first class Magistmte, the order of reversal, 
though void for want of jurisdiction, is not to be ueated as a nullity A companson of the language of this 
section with that of s. 529 leads us to infer that the Legislature did not intend that a proceeding of a duly 
constituted Cnminal Court, which is void for want of junsdiction, should be treated as a nullity and 
disregarded, unless and until It IS set aside by a Court of competent junsdiction. > When an accused person is 
acquitted or discharged in appeal or revision by a Court which had no jurisdiction to male sudi an order, 
jt IS not imperative on the High Court to interfere in every case. 4 L. B. R. 49 = 6 Cr. L. J. 287, where 11 C. L. R. 
85 IS dissented/rom and 81 W. R. 37 referred fo 5rra1so 4 Bar. L.T.771>a IS Cr. Z>. J. 58. 

531« No finding, sentence or order of any Cnmtnal Court shall be set aside merely on 
the ground that the inquiry, trial or other proceedings in the course of 
> n ES In which It was arrived at or passed, took, place in a wrong sessions division, 
district, subdivision or pther local area, unless it appears that such error 
hM fn/<u( occasioned a failure of justice, 
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Notes —1. Section refers only to loe&l areas governed bj this Code*— Thi^ section onl> refeis to 
districts divisions, siib-divisions nnd Ioc^l irons jjovcmed l>y the Code of Crfnnml Procedure 16 C 687 nnd not 
to Tributary Jfahals like Khconjur or fifohurbHUj to which the Code does not applyi 8 0 983 { 24 B. 287. S(t 
Note 6 at p 445 1 liis section Ins reKlion only to a tna! of in offence committed in British Indn in uhich the 

only defect Is that some Court in British India other thin the Court which ictinlly tried the dnrge had local 
junsdictfon over the offence, fi M. 23. Ste Notes 3-4 it pp 442-443 

2. Error is not confined to the same province or High Coart.— Tlie iiifroduction of the uords "olhtr 

local area" provides for a case in which the locil jurisdiction is not confined to the same province or High 
Court, a defect m s 70 of tlie 1872 Code which wis pointed out in 13 B L. R. Xppx. 17 21 W. R. 66. 

3. Section not limited to eases where offence within Jarlsdletlon and trial oatside.— This section 
show^ that venue is not a matter of junsdictmn, when the question is whether a trial or inquiry ought to have 
been held in some other local area in Bnlish India Uian that in whicli it was held, 44 P. R. 1883^//oa'ri/»'i 
2 P. R. 1902. See also 18 P. W. R. 1908 » 8 Cr. L J. 73. The section is not confined to cases where the Court 
had local junsdiction over the offence, but the trial was held outside Its local limits, 30 H. 94 ; 2 P. R. 1507. 
6Vr2fP. R 1901; 32 A. 397. 

(i) Trial of appeal outside jurtsdulton of Sessions Court not bad — A cnmiml appeal was presented 
within the sessions division ol B, hut was tried outside siidi division it M, where the Judge had only civil 
jurisdiction Held^ that tlie trial it M was an irregularity, hut no failure of justice having been shown, the 
case was covered by this section and did not render the trial of the appeal .i nullity, 17 A. 36 (P.B.). 

4 Section applies to offences eommltted ontside local jnrIsdIcUoo of trying Magistrate —No order 
of a Criminal Court should be set aside merely on the ground that the jvroceeding on which it was passed took 
place in a wrong sub-division unless such error has occasioned i failure of justice, 34 1. 203, Note 4 at p. 2. 
There IS nothing m the language oi this section toconfine iw operation to cases where offences committed 
the jurisdiction of a Court are tried by such Court outside the Imiitsi of the local area of its junsdietioo. Where 
an offence was committed within the limits of the Negapitim Migisiraie m the Tanjore Distncti but a 
Tnchinopoly Magistrate tried the case Ar/rf that ss. J77, 179. 180, 181 and 183 must be read together with this 
section and that a finding sentence or order regularly passed by a Court in the case of an offence committed 
outside its local area, cannot be set aside when no failure of justice has taken place, 89 H 94, where iS B. L 
R.Appx.IVi 17 K. 402, 19 B.200 , 8 H 23 at p. 23 and 28 M. 640 are followed Set 24P.R.1901{ 12Cr.L.>I 
28 ; Bar. 33 C 766. 3 Pat. 417. 

8 Irregalar commltmeote.—DlstloctieD between ts 531 and 332.— Section 531 applies solely to 
cases in which there is no jurisdiction by which reason ofthe inquiry, Inalorotherproceedingbeingheid 
in the wrong local area but s. S32 seems to refer to cases in the Magistrate ts competent to deal with the 
offence as hiving taken place within the local limits of his jurisdiction but has no power to commit for some 
reason other than that of local jurisdiction, 10 B. 200. ‘ 1 » J 

6 Can commltmeat to wroDg Sessions Court be validated?— The order of a Magistrate committing 
a case to the Court of Session is an order of a Cnminal Court Within the meaning of Hus secUoa If such order, 
contrary to the requirements oi s 177, directs the comroilment to be made to a Court of Session which has no 
territorial jurisdiction It IS not to be set aside, unless It appears that there has beena failure of justice 8B.312 
followed in 16 B 200, 17 M. 402, 18 A. 356; 10 B 274 , 2 Bom. L.R. 394. The Madras High Court has, 
however, A<f/rffollowing \ BuU,^ A, 191 «= 131. A. 184, that the commitment to a wrong Sessions 

Court which has no jurisdiction is an illegality which cannot be rendered legal by directing the transfer of the 
case to the Sessions Court which has jurisdiction, 36 K. 887. JVeNoteBatp S94 and Note 8 to s 177 

7. Section applies to commitments by competent Magistrate not having local Jarlsdletlon -’An 
order of commitment is an order within the meaning of this section 17 M. 402; 18 A. 850 ; 8 B. 312; 16 B 200 , 

38 M. 337 ; 7 Bor. L T. 26 = 15 Cr L J. 270. j A hrst class Magistrate made an order under s 476, sending the 
case to the nearest first class Magistrate who committed the accused to the Sessions The Magistrate to 
whom the case was sent had not temtonal jnnsdiction over the place m which the offence was said to have 
been committed It was argued that the commilment by a Magistrate who could not take cognizance of the 
offence was invalid Held that the committal was valid.as no failure of justice had in fact been occasioned 
This section applies to a case where the Magistrate has authority to commit, but has not temtonal junsdiction 
in the place where the offence is committed, 28 H 640 In 11 C L. R 55 a Magistrate who had no junsdiction 
to commit made a commitment which was held to be void, see also 21 W* R. 37 ; 8 C 985 (F B) ,8 B. 312 , 

17 A. 36 ; 10 B. 274 and Note 5 at p 694 
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8. Where enJjr partlcalar Coart ii apeclally empowered to deal with a partleaUr matter, lectlon 
dees not yalidate proceedings of other Coarts.— S 531 only relates to proceedings in a wrong phce and cures 
defects as to local jurisdiction It does not toirch a case of the kind, where under the specific provisions of 
s 5M only a particular Court is emi>owered to mike llie order, but some other Court not so empowered makes 
the order Sudi an ord^r is not included in s 529, nor is it mentioned in s. 530 In the absence of any 
proMSion which would cure such a defect of jurisdiction the order cannot stand S 537 does not appl> as the 
order is not made b> a Court of comj»ctent jurisdiction Where, tliereforc, i ^^agl5trate not competent to 
order forfeiture of a bond docs so, his order is bad, 16 Bom L R.B4ss2 Bom. Cr Ca. 183— ISCr, I< <!• 295. 
Sec also 33 B. 719. Note 9 to s. 349 

9. Matt have oeeailened fallare of Jnitlee.— If it appears that the constitution and procedure of the 

Court in whicli the trial ought to ha\e taken place, are different from the constitution andiprocedure of the 
avrong Court in which the trial was had, the accused would necessanly be prejudiced, 13 B. L. R. Appx lY. 
Where objection as to the jurisdiction of a Court was not seriously taken and the petitioner failed to show that 
he had been in any way prejudiced, the High Court declined to interfere, 21 W, R. 83. ) 

532, (1) If any M igistrate or other authority purporting to exerdse powers tfuly con 
ferred, which were not so conferred, commits an accused person for trial 

When irregular before a Court of Session or Hich Court, the Court to which the commit 

commitments may be , , ,, , % .. ..t 

ralidated. inent is made may, after perusal of the proceedings, 'accept the coinmitment 

i! It considers that the accused has not been injured thereby, unless, during 
the inquiry and before the order of commitment, objection was made on behalf either of the 
accused or of the prosecution to the junsdiction of such Magistrate or other authority 

(2) If such Court considers that the accused was injured, or if such objection was so 
made, ii shall quash the commitment and direct a Ire»h inquiry by a competent Magistrate ' 

Notes.— 1. See s 206 as to power to commit S 2i5 as to quashing of commitments and s. 438 
for powers of Sessions Judge or Dismci Magistrate i 

2. Section applies to procedlngs of lacb Ueglstrates only as are net empowered to commit.— 

&rs 208 as to who may commit This Section applies only to cases where the Magistrate or other authonty 
who has assumed to commit has not been duly invested with the powers under which he assumed to make the 
commitment, tr , when the defect isone /rrj<»«<i/tothe commuting officer and not a defect in his proceeding, 
andthat the section is not applicable to a commitment by a Magistrate duly empowered to commit, 16 P.R. 
1890 The Magistrate may, under this section, be competent to deal with the offence, but is not competent to 
commitfor some reason other than that of want of local Junsdiction, ‘ 10 B 200. In2 1i. B.R 209, the question 
arose whether a commitment, which was bad owing to a disqualification of the Magistrate (who was also the 
District Superintendent of Police, and who as such, conducted the Police investigation), under s SoBi could be 
quashed by the Sessions Judge himself and a fresh inquiry ordered under sub^ec. (2) of this section, or whether 
thesame should be rejiorted to the High Court to bedealt withunders.215 that such a ca^e did not 

fall within the scope of this section, which refers to a commitment by a. Magistrate “purporting to exercise 
powers duly conferred, which were not so conferred” and tliat if tins section does not apply, the case must 
app.irently be dealt with under the revisioual power of tlielligh Court Similarly, commitment made to the 
Sessions Court by a Magistrate acting under the powers conferred by s. 346, is not illegal, simply because he 
has not examined de note the witnesses who were examined by the Magistrate who submitted the case under 
the provisions of that section. To the case of an accused thus commuted, this section his no sort of 
application, 12 C. W. H. N. 186 « 6 Cr. L. 429; 43 B. 147. 

3. Commitment ander s. 436.— Notes 9—11 at pp tO53-l0S4 as to limitations on power of Sessions 
Judge or District Magistrate to commit Where a commitment was made under s. 436, by a Sessions Judge in 
a case in which he had no power to make such acommiinient, the High Court Set it aside as made without 
jurisdiction, 21 W. R. 37 ; see al>o 11 C. L. R. S5 and 10 B. 374. 

4. Section does not remedy the want of certificate of Political figent— 13 H. 473 and Note 9 at p 466 

5. Effect on commitment where preTloei sanetloa U neeeiiary for Initiation ef proceedings.— 'Do's* 
this Section apply to such defects as want of sanction or of a complaint by a specified parti ’ ^er Not*-” 
above, (i) Sanction unders.195, jrr Notes 22 23 at p. 496. (ii) Absence of complaint cnd=ra.l 9 t. je- Notes 
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Cr. L J. 190. But see 4 L. B. R. 217 = 8 Cr. L. J. 65 tnd Note 6 to 535 

6. Trial not neceaiarily bad, even If ebjeetlon Is taken In time — Thehcts thitthe committing Magiv 
tnte who was empowered to commit had no temlonal jurisdiction o\er the plice in which the oflence v-as 
alleged to have been committed, and that the Sessions Judge did not quash under this section the commitment 
the objection to which was duly taken on that ground before the committing Magistrate, were ArA/ to be no 
ground for setting aside the conviction of the Sessions Court, IT M. 403 .and Note 23 at p. 496 also 18 A. SS0;(8. 
819 and 16 B 200. But ser39 B.StOi 37 A. 107} 87 A. llOj ST A. 233; 40 B.B7 j 7 Bnr. L. T. 23 « IS Cr.L.3 }T0 
In 7 C. 683 = 10 C. L. R. 8, the High Court on appeal refused to set aside a conviction of an improper commitment 
on the ground that there had been no actual failure of Justice, though there had lieen grave irregularities which 
if brought to the notice of the High Court before the trial, would have justified the commitment being quashed. 
See also 12 C. L. R. 120. 

7. Scope of iBb'see.IS)— eommitmentt traoafcrred canBot be qaaihed.— The High Court transferred 
a Sessions case from one Sessions division to another The SeSMons Judge of the latter division purporting to 
act under siib^ec (2) qiiased the commitment and directed a further inquiry to be made by the District 
Magistrate of the former division or by any Magistrate subordinate to him , the Sessions Judge had no 
powerto quash the commitment or direct an inquiry bythe District Magistrate of another Sessions division 
Cr. R. Case 42 of 1904 (Madras). 

533 . ( 1 ) If anj Court before which a confession or oilitr statement of an accuscvl 
Non-comph .vnee person recorded or puqiortinj* to be recorded under section ISJ or section 
with prov IS 10 ns of 364 is tendered or has been received in evidence, finds, that any ol the provn 
8.l6lors.364 bions of cither of such sections have not been complied vnth by the Afagis- 

trate rfccordmg the statement, it shall take evidence that sucli person duly made Uie statement 
recordetl , and, notwithstandincf anything contained in Me /^Mdence Act, 1872, section SI 
sucli statement shall be admitted, if the error has not injured the accused as to his defence on the 
merits 

(2) The provisions of this section apply to Courts of Appeal Reference and Revision 

Notes. — 1. Alteration.— The word ' fuily' nixtv the words ‘have not been’ appearing in the 1832 Cede 
has been omitted. 

2. Does seettoB apply to all aod every Infraction of the provliloni of s. 164 and s. 3817— The 

Bombiy and Allihabvd High Courts apply the sections to all infnctions Thg Madris and Calcutta High 
Courts seem to limit the scope of the section to inadvertent omissions and not to infractions. Note 7 below 
The scope of this section is not limited to any pirticuhr kind of noncompliance with s. 361 —Ar 
Sr^ActiEr, ^ , H B. iSS. TTiis section is mtenrferfto appiyro affcases m«*Vfcfr the dceecteaets 
not been fully complied with, 23 B. 221. Tlie object of the section is to prevent justice being frustrated by 
reason of a Magistrate hiving neglected to comply strictly with ihe icnns ot s. 164 or s. 364 in regard to the 
eximination of an accused person, 1892 A. W. N. 80 See 3 C. W. H. 837 .is to the scope of this section. 

3 Scope of lecUon —This section will not render i conlession admissible where no attempt has l>ecn 
made to conform to the provisions of s. 164 ors 364.9 H.23i; 13 C. 595; 17 C. 682. "This section, as I und%r 
stand It, means only this— that where a confession or other statement of an accused person Is duly made,t.^ ,m3de 
in accordance with the provisions of the law, but in recording it, those provisions have not been complied 

with, oral evidence is admissible to prove that the confession or other statement was duly made, or, iii other 

words when the delect in recording the confession or oiher statement oF an accused person is one not of siib 
stance, but ol form only , as for instance w hen the Magistrate had through inadv ertence omitted to state in the 
certificate that the statement was taken in Ins bearing though it was so taken or when he hw 
omitted to sign the certificate through mere inadvertence, wal evidence may be taken to remedy the defect by 
proving that the statement recorded was duly made.* — /Vr Banerjee, J , 2 C. W. H. 702 at p.71<. " The policy 
ol Ihe law Is clear Certain rules are laid dow n the observance of which enables the Court dealing with a con- 
fession to be frttna /uru assured that it was voluntanly made, but well knowing that In the hurry ol 
work the formal recording of what has been said and done is not always perfect, the kegislatur?, to prcvtnl 
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miscamages of justice and to ensure that eMdence of value shall not be lost, has enacted under s. 533 that the 
important thing is not the formal writing down oi this or that, but that it should be made clear to a Court 
using a confession as evidence that the recording Magistrate applied his mind to the question whether it vv'as 
being voluntarily made and decided that question in the affirmative, 17 P. R. 191S = 11 P W. R. 1919 16 

Cr. L. J, S5L 

1. What Irre^elarlty may be cared 7--(a) Not tnformtng accused that recording officer was a Magxs 
Irate —h. confession recorded under s. 1&4 by a Magistrate who does not inform the accused that he is a 
Magistrate, IS not inadmissible in evidence when the circumstances show that the accused was fully aware and 
understood that the officer who took his statement was a Magistrate, 9 (k L. J. 65 = 10 Cr. L. J. 325 

(5) Recording %n narraltie form.— See Note 48at p 372 and Notes 9 and 10 at p 918. 

(c) Recording confession in a different language —See 39 at p 371 and Notesll— isat pp 9J8 
919 The statement or confession of the accused must be recorded m the language m which he is examined, 
and only when that is not practicable it may be recorded in the language of the Court or in English (s S61X 
So where a Magistrate who took down aconfession, stated in evidence that he could not record the confession 
in the language of the accused as he had no clerk whocoulddoso, the confession was held admissible, 9 C. L. 
J. 65 = 10 Cr. L. J. 339 Unless it is shown, that it was impractiable to take down the statement of the accused 
in the language m which it was made, there would be a grave doubt whether such a delect could be cured by 
this section, 15 & 599, dissented from in 6 C. P. Cr. 2L The Ruling in 19 C. 593 is an obiter dictum not neces- 
sary for the deasion of the case and not going beyond the expression of very grave doubts,’ — Per Strachev, 
),in 21 B.49S. 

Recording confession lu a language different from that of the accused —When a Magistrate proceeded 
to record a confession tn Enghgh and translated it to the accused who admitted it to be correct, he/d, that 
the confession was admissible, any defects tn the mode of recording it being cured by s. 533, 45 A. 166. 

(d) OmtsstoH to late ugnature of the accused — Where the record of a confession does not bear the 

signature o{ the accused it is not admissible in evidence, 32 C. 650 and see Notes 16—24 to s 364 at pp 919^0. 
But the signature IS taken as a voucher of the authenticity of the ^atement, not as an admission of its correct* 
ness , therefore where the omission of the signature IS supplied by the accused without objection the next day 
after the confession was made and the Magistrate hims^ has sworn to the authenticity of the statement, the 
confession ts admissible, 9 C. L. J. 59 = 10 Cr. L. J. 825 and tee Notes 43 and 44 at p. 37i ' 

(e) Magistrate must satisfy himself that confession was made volunlaniy—S ) 64 (3).— Notes iB-go 

I I 1» ,< » l,r 1 tnctxeh K ♦ -l.„. - . 


sible, 9 C. L. J. 55 = 10 Cr. L. 3. 329. 

(/) Omission to examine the accused at the trial— ss 342 o«rf289— The purpose of the examination 
under s. 342 is to eiiible the accused to explain the arcumstances appeanng m the evidence against him. 
Where, therefore, the accused has pleaded guilty and has been examined in the preliminary inquiry, the 
omission by ibe Sessions }udge to examine the accused at the tnat does not constitute an illegality which would 
Mtnte the trial, 9 C. L. J. 89 = 10 Cr. L. J. 829 and see Note 3 at p 779 and Notes 5 and 12 at pp 872-873 
(g) Recording of confession by Magistrates eterb— Set Note 4 at p 371 and Note 8 at p 917 
(A) Want of certificate under s, 164 —See Notes 46—49 at pp 371 372. Ten persons were committed to 
the Sessions on charges under ss. 395 and 396, and some of them were also charged under s 412,1 F C One 
of the accused had made a confessional statement before the Magistrate who recorded it, but did not make on 
It a memorandum to the effect suted in s. 164 of the Code, and did not admit it in evidence for the reason that 
the accused was produced from the custody ol the Police in which he had been detained for five days and there 
was a proposal on the part of the Police to treat him as an aj^rover The confessional statement was not 
admitted m evidence in the Sessions trial on reference under a 307 that the Judge should have inquired 

under this section whether the confessional statement had been duly made, 22 M. 19. 

(0 Failure of the Magistrate to warn and tj ast the accused if he had made the statements 
vcduntanly —The record of a confession taken down by a Magistrate did not show that the accused had been 
warned by the Magistrate that he w-as not bound to make a confession and did not in clear terms show that the 
accused had been asked whether the statement was nude voluntarily Tbe Magistrate was examined and 
deposed that he had cautioned the accused and explained to him that he was not bound to make a statement, but 



1134 THE CODE OF CftlMlWAL PROCEDURE [Chap. XLV, 

that if he did so it might be used !n. evidence against him that the confession was admissible. 3 Fat 

872 (2 Lah. 323 disienUd from). In 6 Lah. 413 all the anthonties on the point were exhaustively considered and 
the decision m 2 Lah. 323 was referred to with approval It was laid down that under s. 533 a defect in form is 
curable, but a defect fn substance is not so curable So if, is a matter of fact, the statement uas duly recorded 
that IS to say, after the required explanation has been given but the Magistrate has failed to embod> that fact in 
the certificate, sudi n defect would be curable If the explaintion has not in tact been made, the stntement coulJ 
not be held to have been “ duly mnde" and s 533 could not l>e appealed to 

5. When Magistrate recording itatement ehonld be examined?— Note 27 at p 921 (i) To 
ascerlaxn that the accused duly made the statement recorded — ^The point upon winch evidence is to be talen 
under this section is, that the accused duly made the statement recorded tinder s. 164 or s 364 as the case ma) 
be This seems to mean evidence that the accused didaciuallj make the statement recorded as his statement, 
and it seems sufficient proof of this to show that ihe statement recorded though not recorded in exact confor 
mity with the provisions of s 364 as to the mode of recording the statement, which prov ision appl> equally to 
confession under s 164 and examination under s 342, does accuraiel> represent m substance the statement of 
the accused persoa If no error injunous to die accused in his defence on the merits is disclosed, the docu- 
ment becomes admissible notwithstanding the irregularit) mils preparation subject to all just excepuonsas 
to Its admissibility under the Evidence Act except under s dl, 32 ?. R. 1557. This section does not authorjie 
the Court to proceed as if there had been no recorded conlessioii, or to treat such a confession, non-existent, 
It clearly means that the ev ideiice which is to be taken shall be evidence that the accused person duly made the 
particular confession which was recorded and tendered, 17 C. 852 atp 868, doubted in 18 C. 549. When the 
accused denies having made the statement, it is the duty of the Sessioas Judge to take the evidence of the 
Magistrate who examined the accused, 23 B. 22t. 

(ii) For explanation of defects by the examining Magntrate —\n a statement made by the accused 
to the trying Deputy Magistrate on the 12th of January and 6th February, resiieciively, the certificate required 
by s 364, appeared on the first page of the record only The record of the exaniination oi the l2th Januai) 
alone extended over two pages, and that of the 6th Febniiiy was wniten entirely on the second page. HHd 
that this defect is cured by the evidence of the Deputy Magistrate, 8 C. W. 22. 

6. No “prlmA face ” presuiuptiou that confession-was doly recorded —The Sessions Judge whotried 

a case of dvcoity admitted in evidence statements in the nature of ronfessions recorded m English by a Joint 
Magistrate under the provisions of s 164 Tliere was no evidence that it was not practicable to record them 
in the language in which they were made, and the Joint Magistrate was not examined as a witness, nor was 
evidence taken that the accused duly rnvde the statements so recorded Held, that as it could not be 
presumed without some evidence, that the statements had to be recorded in English because they could not be 
recorded in the language in which they were made there was no justification for their being recorded in 
English and no presumption under s 80 of the Indian Eiidenee Art be made, in respect of the record 

made in English and as no evidence was taken to prove that the accused had actually made those statements 
the Sessions Judge was wrong in admitting sucli record of the statements against the accused, 10 0 C. 112 = 

6 Cr. L J. 94, where 18 C. 349 and 21 B 493 are referred to 

7. Injury to the aecnsed « question of fact In each particniar case— The proposition that the 
accused is not injured in his defence, involves a question which has to be determined on the merits of earji 
particvilar case and it is impossible to lay down any rule on the subject, 23 B 221. 

8 Section not intended to override the taw of evidenco.-~5irr Notes 6— 10 at pp 321—323 It is not easy 
to interpret this section in relation to s 164, but they are sections which relate pnmaily to criminal procedute 
while this section relates also to proceeding under s. 364 This section occurs in a chapter relating to irregular 
proceedings and their effect , and is presumably uot iiiieiided to override the law of evidence, but to leave the 
law of evidence, in full operation, when not expressly mentioned. Thus when it is enacted that ' such 
statement (te, the recorded statement) shall be admitted the meaning is that the document shall not be 
excluded merely by reason of the error of the recording Magistrate, but shall he ndmitted, as a matter of a 
criminal procedure, subject to any just exceptions under the Evidence Act, other than an objection under s,9J of 
that Act, 82 P, R. 1837. The expression ** notwithstanding anything contained in ihe Indian Evidence Act, 1872, 
s 9L may be intended to apply only to examination under s. 364 to which it seems applicable, 82 P. R. 1837. 

8<A Statement by an accused to a Magistrate, repetition of previous IncrimlnatlDg statement made 
to Police — Wliere the siateinent of an accused person to a Magistrate amounted to a repetition practically 
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w ithout comment, of a previons mcnminating conxersatioa between himself and the Pollce-ofhcer, Md that it 
« as inadmissible In evidence by reason of s 25 of Me Eztdence Act, 49 B. 642. 

9. If record of confession be Inadmissible in evidence, can It be proved by parol evidence? — The 

accused retncted his confesssioii before the Sessions Court. Tlie A'ar-t<i« who wrote it in deposed 

that he had read it over to the accused and that on the latter ndmittiiig its correctness, he made it o\er to one 
K to get on It, the markot theaccusedbut heomitted todoso Tlic Sessions Judte/Wrf tint the omisssion to get 
the signature of the accused was a defect which afiectcd the defence on the merits, as it might have depnied 
the accused of the opportunity gi\ eii him by law of denying the accuracy of bis statement For this reason, he 
Ar/lf that the confession was inadmissible and could not be treated as evidence against the accused, and as 
there avas no other eaidence, he acquitted the accused Htld, reversing the order of acquittal that although 
therecordof confession was not admissible m evidence tor want of signature, yet the terms of the confession 
were capable of being proved by parol evidence under this section and if proved, might be admitted and 
used as evidence in the case. This section expressly allows oral evidence to be given in any case that the 
accused duly made the statement recorded, 23 B 221 ; 3 C. W. N. 103. From the terms of this section it would 
seem that even oral evidence of the terms of the coiitession uoiild be admissible, but this would not be neces 
sary, if it was shown that the record, though formally imperfect, was a true and full account of the confession, 

2 L. B R. 317. See, how ever. Note 7 at p 863 

10. Oral evidence inedmlssible, if confcitlou not reduced to writing at all —See Note 31 at p 921 

information under * ** omission to infonn under section 447 any person of lus rights 

■section 447 under Chapter XXXIII shall not affect the validity of any proceedings” 

Mote.— “ Shall not affect tho validity.”— If. however, a Magistrate having reasons to believe that an 
accused is an European liritish subject, omits to ask him whether he is such, and proceeds to try him as if he 
were not one, he may lay himself open to an aatoii for trespass, 2 M. I. A. 293. See Notes to s. 454 

S35, (1) No finding or sentence pronounced or passed shall be deemed invalid merely 
on the ground that no charge was framed unless, m the opinion of the 
to pr^r °chargft**°" Court of Appeal or Revision, a failure of justice has tn/act been occasioned 
thereby . 

(2) It the Court of Appeal or Revision thinks that a failure of justice has been occa 
stoned by an omission to frame a charge, it shall order that a charge be framed, and that the tnal 
be re-commenced from the point immediately alter the framing of the charge 

Notes.—!, As to the meaning of the word ' charge,’ see s 4 (r) at p 6 and Note 2 at p 624 See also 
s. 226 for procedure on commitment without charge, s Z25 for effect of errors in charge and s 232 for effect of 
matenal error in charge 

2. Does section apply where charge has been framed for one offence and conviction had for 
another 7— Where the charge was for noting under s. I47, 1 P C , with the common object of causing hurt to ^ 
and the accused were convicted under s 323, f P ol causing hurt to D and it was contended tliat the 
omission to frame a diarge was immaterial because there was no prejudice, inasmuch as evidence was 
produced on both sides as to the responsibility caused for the injuries done to B and even if a charge bad been 
framed under s. 323 the matter could not have been more fully investigated, that tlie conviction was not 
merely irregular but illegal S 233 is inaudatory , for every distinct offence ol which any person is .accused, 
there sliall be a separate cliarge evcejit in the cases nientiuned mss. 234, 233, 236 and 239 The words "merely 
on the ground that no charge was framed in s. 533 must mean a case where the offence being a petty one and 
the evidence, being fairly taken.tlie Court framed nocharge atall Put where achargehas been framed 
then It cannot be said that tlie conviciion‘is invalid ''merely on the ground that no charge was framed. 

It IS clear that the accused could raise no objection as be could have had no idea that he was going to 
be tned ujion this particular charge, there being a speafic charge against him for a different offence, 40 C. 16S. 
See Note 1 at p 642, Note 2 at p. 635 and Note 7 at p 676. 

3. Does omittlon to frant separata charge for each effeaea Invalidate trial?— Note 7 at p. 644 

4. OaUilOQ to frame charge does aot luvalidate order of acqalttak — A Magistrate tried and 
acquitted a person accused of an offence watliout preparing m wnting a charge against bun. Sudi omission 

* Tbn br art Xtlcf l*:3 
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did not occasion a failure of justice. Held.XhzX. such omission did not invalidate the order of acquittal of such 
person and render such order equivalent to an order of discharge, and such order was a bir to the revival of the 
prosecution of such person for the same offence, 3 A. 129; 10 W. R.7, 

5. Effect of omission to set oat prevloas eoavictton In charge.— .SV« Notes 11—13 at pp 62S€26. 

6. Dees the lectlon remedjr the defect of obtaining aanetlon after charge framed.— Uhere a 
Magistrate framed a charge under s. 19 (/) of the Arms Art, XI of 1878, but finding that no sanction of the 
District Magistrate had been obtained, applied to the Distnct Magistrate and got sanaion and then proceeded 
with the case without framing the charge afresh after sanction, that the omission was cured under this 
seaion, 4 L. B. R. 247 = S Cr. 69 j but see contra 9 H. L T. 182 = 11 Cr. L. J. 190, Note 5 to s 532. 

536* (1) If an offence triable nith the aid of assessors is tried by a 
jury, the trial shall not on that ground only be invalid 

(2) If an offence tnable by a jury is tried with the aid of assessors, 
the trial shall not on that ground only be invalid, unless the objection is 
taken before the Court records its finding 

Notec —1. See Chap XXIII for procedure >ii cases inable by Jury or with assessors. 

2. Difference In the modes of trials by Jory, and with the aid of atiessort.— Note 2 to & 26 S. 
The law makes no distinction as to the procedure at the tnal between a trial by a jury and one with the aid of 
assessors except as to the summing up in the case of the former and the manner in which the verdict in the 
former and the opinions of the assessors tn the latter are respectively taken It is at this latter poiiit.lhai there 
isadeparture ofways, and if the accused who is tneddoes not intervene attheauoal point, and get tlie 
procedure applicable to tnals with the atd of accessors enforced, he cannot be heard to complain, S3 B. 433> 

3i Procedore when some ef the charges are triable by jary and seme with aiieuors.— Notes 
4 and S to s 269 at p 747 

4 . Trial by Jary ef case triable with aucssers Is legak- Note 7 at p. 748 Where the accused 
was on trial on charges of murder (jury case) and noting, grievous hurt (assessors caseX and the Judge erro- 
neously treated the tnal os though it was a tnal by jury on all counts and erroneously treated their verdict on 
all the counts as the verdict of a jury contrary to s 269 and the Judge accepting the verdict sentenced the 
accused for the offences tnable with assessors held, as no objection was taken at the tnal, it » as too late to 
contend an appeal that the Judge's action was wrong, 33 B 423. See also the cntical Notes on 33 B 123 at 
p 469 ; <7 19 U. L. Jooroal ; 27 Bom. L R. 1416. 

5. Jury case tried with assessors Is legal If so objection Is taken before reerdlng flndlog— An 
objection to the trial of a case with the aid of assessors, when it is triable by a Judge and jury, should be taken 
-u the tnal before the Court of Session, and an omission so to take it is fatal to such a contention when raised 
in appeal, though the accused had been materially prejudiced thereby as, eg , where the assessors found him 
not guilty, while the Judge, dissenting from their opinion convicted him, 23 M. 632 

6. Reference when case triable with aiseeeore Is tried by Jary.— s. 307 and Notes 6—6 thereto 
at pp 829630 See also 22 H. IS and 9 U. 42. 

7. Where ease triable with assessors Is tried by Jary, does an appeal lie on matter ef fact?-' 
See s. 418 and Note 1 at p 993 Where an offence tnable by assessors is tried by jury, the trial Is not on that 
ground invalid, but the Judge s charge to die jury is to be treated as his judgment in the case, and the prisoner s 
nppeal to be heard on the facts. 24W.R.30; SC 765, RatanlalSBlj 26 M.243—/lr B enson, J Conim, 
see 25 B. 680 and 33 B. 423, where it was held that no appeal lay on the facts where the trial which ought to 
have been with assessors was a matter of fact held by jury In 26 M. 243, Bashyasi Ayvancar, J., also held 
that an appeal lay only on a point of law under s 418. See also II W. R. 69 j 18 P. R. 1838. In an earlier 
Madras case, Wsir 1, 432 j II, 709 =26 M. 213 (footnoteX CoLUNS. C.J and Pakker, J , had that when a 
cxse u table with the aid ol assessors, has been wrongly tned by a Judge and jury, the proper course for the 
Appellate Court is, to hear the appeal by treating the chaigeas the judgment iii the case and the verdict ol the 
Jury as the opinion of the assessors or to order a re-tnal if there is a possibility of the jury having gone wrong on 
the factv 


Tnal by jury of 
offence triable with 
assessors. 

Tnal w iih isses.sors 
of offence triable by 
jury 
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Finding or "Sentence 
when reversible by 
reason of error or 
omission In charge or 
other proceedings. 


537. Subject to the provisions hereinbefore Contained, no finding, 
sentence or order passed bj a Court of competent jurisdiction shall be 
reversed or altered under (^apter XXVII or on appeal or revision on 
account — 


(rt) of any error omission or irregularity in the complaint summons, warrant, charge, 
proclamation order, judgment or other proceedings before or during tnal or in anj inquiry or 
other proceedings under this Code or 

(c) of ili^ omission to revise anj list of jurors or assessors in accordance with 
section 324 or 

(d) of anj misdirection m any charge to a jurj 

Unless such eiror omission, irregularity."! or misdirection has vt fad occasioned a failure 

of justice 

Explaimiton — In determining whether any error, omission or irregulant) m any proceed 
mg under this Code has occasioned a failure of justice, the Court shall have regard to the fact 
whether the objection could and should have been raised at an earlier stage in the proceedings 
X * 4= * ♦ + 

NQte.—Amea<lm«nt— Clause (d) of the old seaion refemng to the want of sanction under s. 195 
and to any irregularity m proceedings under s 476 has been now deleted by the Amendment |t is there 
fore submitted that the effect of the omission IS to nuke the special procedure required hy ss 195 and 476 
imperative and not merely a matter of form. 

The illustration t to the section is also omitted as it was found to be out of place 


I.— GENERAL SCOPE OF THE SECTION. 

Notes —1 Aoilogoat law —Compare s. 235 N Y Cr P C, where it is enacted that " no indictment is 
insufficient nor cm the tnal judgment or other proceedings thereon be affected by reason of an imperfection 
m matter of form which does not tend to the prejudice of the substantial nghts of the defendant upon 
the menu*.' This section is general in its application, and is intended to cure defects in form under the 
general rule of pleading — People v WUhami, 18 State Bep. 405 See also 7 Edw Til, C. 23, i. 4, where under 
the Court Of Appeal even in the case of an error in Uw or ^ct. is free to dismiss the appeal if satisfied that on 
the whole of the case there was no substantial miscarriage of justice P v Syrei 4 Cr App. B. 42. Cf the 
Summary Jurisdiction Act 1847-4e 11 and 12 Vict,Chap 49,s9 

In Upper Burma in Bntish Baluchistan and m the Sonihal Fergunnas orders are not reversible on 
appeal or revision on technical grounds alone See, respectively, the Upper Burma Crtmtnal Justxce Regula 
Uon, VIll of 18S2 Schedule s. 15, the Brtltsh Baluehtslan Crt>mnai JuiUte Regulation, VllI of 1398 Schedule, 
s. 19, and the Sonthal Pergunnas Regulahons.V of 1693, s 4 1 \ II). 

2 Privy Council view u to the scope of the tecUoa —In L. R. 23 1. A. 257 =: 25 U. 61, where a person 
was tned for 41 separate offences in direct contravention ot the provisions of s. 234 their Lordshipa ob^rved 
that the mischief sought to be avoided by the seaion having been committed •• the effea of the mulutude of 
charges before the Jur> has not been averted by disseaing the verdia afterwards and appropriating the hoding 
of guilty onl> to such parts of the written accusation as ought to have been submitted to the jury It would in 
the first place leave to the Court the funaioos of the jury and the accused would never have really been tried 
at all upon the charge arranged afterwards by the Court Their Lordships cannot regard this as cured by 
s. 537 Their Lordships are unable to regard the disobedience to an express provision as to a mode of tnal, as 
a mere irregulantj Such a phrase as an irreguTant) is not appropnate to the illegality of trying an 
accused person for many different offences at the same time and those offences being spread over a longer 
period than by Law could have been Joined together in one lodiOisenL The illustration of the section itself, 
* a.sMiS) wtsomtttpd br an Jtv iiiot i«» " 

r Tb* wor4 w.fil OBliwd br 
X The lllu.irtt on ««• omittrd br a« XTIII l*r> 


'1138 THF CODD of CRlMlKAt pROCEDUUn [Chap XLV, 

sufficientlj show s\^liat was meant The remedjingol irregulaiities is familiar in most sj'stems of junsprudence 
but it would be nn exlnordmarj extension of such n bnncJi of administering the aiminal law to say that 
when the Code posul\tl> enacts that such “v tml as that whidi has taken place here shall not be pcrmiued 
lint this contnaention of the Code comes within the description of error, omission or irregiilarit) Some 
pertinent obserxations tire mule on the subject bj Loan IlERScnFi>t nnd 1 okij RussuLt of Kiulowen In 
Sinurifi t ntU \ flanmy, L R. (1594) A C, 491 WTiere in a civil case several causes of action were joined 
1 oRi) HrRsciin i Rajs that if unwarranted by any enactment or rule it ts much more than an Irregularity, and 
Loro Rt=,e,Kt t ov kiui vaw fn in the same case sa>i» sudv a jornder of plaintiffs is more than an irregulanty 
It IS the consiiliUion of a suit 111 iway not mthorued by law and the rules applicable to procedure' With all 
rcspvct to Sir Pr vncis M vci i as and the other judgea who ay.ree w ith him in 27 C. 839, he appears to have 
f illen into n very manifest logical error in ftfRiirngthat bectuse all irregiilarlliesare ill^al as he says in a sen e 
and this trial was illegil that iherttorc all things that may in hU view be called ilkgal, are therefore by one 
adjective applied to them become equal in imiioitaiice and are susceptille of being treated alike But tins 
trial was prohibited in the mode in wbidi it was conducted 

3. Limitations to the applIeahllUy of the Privy Connell ruling Note 22 at {\ 570 Thisrulms 
simply lieals with the eilecl of disobedience to an «.x| ress provision of law as to the mode of trial and m no 
way loiiclieson tlie effect ot nn error of procedure antecedent to the trial or the junsdialon of the Court 
38 W 21& It the i\in''d\ct\on of a Magistrate to take action inidet the Coile is destroyed by failure to compfy 
with vny provision of the Code is to lua preliminary {irocedure then it would liave to lx held ef that failme 
to su,n the complainants btiteineiu on oath as required by s. 200 renderv d any subseiiiient trial and conviction 
null vnd void and without jurisdiction SUM 6 I A 134) Thoiij,h in the light of 93 H <1| 

It must he Ae/d that a trial which is not warranted by the jirovisions of this Code isaltegether illegal and void and 
not merely irregul ir, yst it will be entirely inconsistent with the letter and scope of s. 4SU to hold that In every 
ease of illtgil tnal the High Court ts necessarily obliged to murfere without due regard to the circunistancev 
of the particular case The illegality of a tn vl is no doubt /uctr good and strong ground for the 

exercise of revisional jurisdiction but it t$ not imi'eratue on the Court to take sudi action in ev'ery cose 
however small or scant may be the necessity or reason for adopting such course, so as to interfere with the 
coiuictiou in every such case, especially vvlxn no ) rejiulige is shown to have been caused by such illegality 
5 P.R 1908»»4 Cr L.J.79 There ts a distinction between a case, as the above one dealt with by the ftivy 
Council III whicli the trial is held ui a nutmer prohibited by law ami consequently it is no tnal imUcrthe Lod< 
and \ case ui which thv trial is one within the jiinsdiction of the Magiamie and irregulantics occur in th'* 
methovl of conducting it In the latter cast the provisions of this section are applicable and tlie finding can 
only be reversed if the iiTej.ul irity has, m fact, occasioned a failure of justice. ThusinSSB 533, allowitiga 
Policeonicer, cvvntnry to the j rovisions ot "i. lo conduct die prosecution while he had taken part in the 

iinestigation was held to be » mere irregularity wlucli mi no way invalidated the tnal But at the same time 
several illegalities which were taken to be cured by ibis setUvn would no longer be vo treated luviiig regard t> 
the ruliiiy, in 25 M 61. 

Tlie general ok erv anon lint ‘ tlieir 1 j}rddui>s are unable to disregard the disobedience to an exjiress 
observation as to mode of tnal as a men, irtegolanly must here »d with the sentence immediately iollowlug « 
which limits Its aj plication to the case where the charges are tried together which the law expressly 
says shall not be tried in the same In U The word' • ni >de of trial in the general observation cannot have 
reltrtnce to the form if delevl of driwing «j» one charge instead of two The drawing up of the chirge n 
pan of the in il but the word» mo 1« ot tnal have reference to the coustitiiliou of the tnal /er Blaciicroft J 
in 19 C. W H 972= 16 Cr L. J 64l SiiarH uniN J was Also of the s.une opiiuon dm die illtgahiy referrtsi 
to by dieir i ordslnps ot the Privy Connell wax an utter disobedience of die law is contained in s. 231 and not 
that the provisions of s. 233 were cxminivened amllbirelore l disobedience to the first jvortioii of S.S3J was not 
an Illegality which vitiaies the Inal. Iletchir J w is however of opinion that a neglect ot the provisions of 
s 233 was not cureil by s 537 * 

I do not, however ihuik lint the decision of the I n\y Council compels us to hoi I that m no case 
cuii a misjojiulcr of durges or a fiilure to try charges separately le an irregiiliniy within the meaning nl 
%RJ7, /^rNAiiiR ] in29U L.J 101 = IS U L T.95 = 1 SCf L.J 593 (FB.) 19 A L J 915,815. 

Section W of ihe Coile does noi In ternix mpty to » reference under s. 307 but die hmiuuon 
Cl mill e*l iherei'i at plies t > Midi 1 reference In lie case llieref re of a reference under that section it is not 
i-onqxiem lo the High Loan to laVe uiy aclionin Hie form td murder qinshing the whole of the proceedingi 
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on the ground o{ want o{ sanction, if such want of sanction lias in fact not occasioned a failure of justice 

L **SabJeetta thepraylsloas herelnbafoFB cnntaloed rosaab^ of.— The question lias been raised 
though not expressly decided whether the provision referred to, ire the provisions of the entire Code preced 
ingthis «eaion or only the provisions of Chapter XLV, wherein this section finds a place The former view 
was adopted in 22 C. 176; 23 C 933 at p. 990, andhLETCif&R, J , in 19 C. W. N 972sal6 Cr and the fatter 

view was put forward b> the refernng Judges in 27 C. 839, but the Tull Bench did not decide the question 
See the subject discussed at length m 6 c. W. N. 49. Siiarfuddin md BFAciiCROFf, JJ, m 19 C, W. K. 
972 Es 16 Cr. L. J. 641 were of opinion that the qualifying words do not refer to the entire Code that precedes 
this section, because if those qualifying words referred to all ihe sectionsof the Code preceding s 537, cL{6)of 
tlie section would become meaningless or inoiierative but they only referred to ss. 529—536 of Chap XLV 
where the section occurs , pLETCHtR, ] , was however of opinion that the quality mg words refer lo the whole 
of the previous part of theCode Anyhow the subjection of this section cannot be construed m such a way as 
lo nullify the express language of cl (6) wludi enacts tliat no sentence passed by a Court of competent juris 
diaion shall be reversed on appeal /or tuanl ol any sanction required by s. lOa Hence though s 195 m 
imperative terms prohibits Court * 
such a sanction is not m itself a 
language employed by the Privy “ 

19S, 197 and 339 (2) which require sanction to be obtained in criminal cases, are not however affected by cL (d) 
of this section, 31 M. 80, where 29 M. 149 is Jo!toj>ed and 22 C. 176 dtseussed and see Note 3 

S Beetloa refers te errors of ptoeedare and not to tobstantlve errors of lew.— 5Ve S B.20D; the 
inleiUton of the section is to remedy delects of a mere fonnal character arising from inadvertence and not in any 
way prejudicing the accused, 11 B. H. C. R. 237 ; 13 H. I. A. 77 es 12 W. R. P. C. 32. A Magistrate passed a 
conditional order under s |33 of the Code When the party appeared to show cause the Magistrate with 
the consent of the parties sent the case to another Magistrate for inquiry and report, and on receipt of the 
report so submitted made Uie final order //tu that the procedure followed was irregular and was in complete 
disregard of the imperative provisions of s 137 and therefore it nas not possible to uphold the order by tiivokiiig 
s 637 of the Code, 47 B.89, S Pat L.J.61. 

6. Section net Intended to apply a case which has not been finally disposed of.— The test 
prescribed (ftr , whether such error, etc, has occasioned a failure of justice), for determining whether such 

* ’an order is thus one which can be properly 

. . objection IS taken on the ground of there 

• <, , • and while there is lime to correct the same. 

It would be unreasonable to hold that a 537 intends the error etc lo be allowed to remain uncorrected. To 
hold that would be to give to s 5J7 the effect not only ol cunng mere tormal delects of procedure when 
discovered too late but at practically subverting all procedure /Vr BaneRJEE, J, 23 C. 083. In this case a 
defect m granting the sanction was held to be Cured when the Magistrate after holding the inquiry had 
commuted the case to Uie Sessions. Section 537 cannot be applied at an intermediate stage of the case so as 
to allow, the error to remain uncorreaed, 6 8 L R. 250 = 11 Cr. b. J. 298 Section S37 was clearly never 
intended to allow a Magistrate to override the clear jwovisions ol Uie Lode The section was intended to 
prevent a mere technicality from inierlering wuh Uie course of justice the error, omission, etc. being one 
which had escaped all parties at the begtniiing of the proceeding When however as the want of 
sanction is at once brought lo the attention of the Court, it is clearly ilie duty of the Magistrate 10 refuse to 
take cogmrance of the comphiiU on the ground that he could not do so by reason of the terms of s. 19S, 
37 A. 233. 

If, however, the inquiry Ins proceeded far enough to enable the test retjuired by llie section to be 
applied this section may be involved to cure the error, omission or irregulariiy, 12 Cr. L. J. 320 (61adh) 

7. Prloelplet laid down by a. 337 mast gafde Court la dealing with appiJeatfons ander 1 . 219 —No 
doubt s. S37 applies in terms to orders made on appeal or revision, but the pniictples Ihcrcni laid down must 
guide die Court lu dealing with an application under s. 215, otherwise a committal order would be liable 
to be quaslied liecause the Magistrate had uutialed the dcjiosHion of the witnesses instead ol signing ihrm, 
12 Cr. L. J. 320 (Sladhk C/ 7 Bar fa T. 28. \\ here a Magisiiate has committed the accused to the Sessions 
alter making a local mvestigaiion without recording the result. Held diere was no irregulanty inasmuch 
as the Magistrate might be called as a witnevb at the bessions and that the accused was not prejudictd thereby, 
16 C. fa 3. 43 - IS Cr. fa 2. 883. 
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7-A. Whether 8. S37 applies to ft refcrenc# under f. SOI.—iT^ last par.i Note 3 above. 47 B. 31. 

7-B. Illegelity of proceednre In potting the defence connsel Into the witncis box.~Where the prosecu 
tion put the defence counsel tn the witness box on the day heappeared to conduct the defence of the accused 
thereby suddenly depriNing the accused of the services of iheir counsel, held that the method adopted by the 
prosecution vitiated the trial and that it was unnecessary to consider whether the accused had been prejudiced 
or not 

It is against the etiquette of the Bar that counsel should gi\e evidence in the case in which he is 
engaged as counsel and a counsel will not conduct a case for tlie defence after having been called as a witness 
by the prosecution 49M. L.J. 9S. 

7. a Witness for prosecotlea acting as interpreter.— In a trial on a charge of murder one of the 

witnesses for the prosecution acted as interpreter and interpreted the evidence of the witnesses including hu 
own evidence to the accused that it was a procedure which was absurd from the very outset and 

opposed to elementary ideas of justice, 30 C. W. H. 698. 

8. Consent or waiver of aecnicd will not cure defects. In proceedings substantially bad.— .SV<’No(e2] 
at p 570 and Note 1 at the beginning of this Chapter 

11.— SECTIOK APPLIES ONLY TO IRREGULAR PROCEEDINGS OF COMPETENT 
COURTS. 

6. Plea as to want of jnrlsdlction may be taken at any time, oven In revision.— Neither ignorance 
of the parties nor silence on their part, can vest a Magistrate with powers which the law does not give, 26 B.So, 
23 W. R. 59, A plea as to want of jurisdiction (which, however, is not an irregularity and this section deaU 
only with orders of competent Courts) may be taken at anytime even in the High Court on revision though not 
taken in the Courts below, 16 W. R. i7i} 69. 

10. “ Conrt of eompeteat Jarlsdlctloo.**— These words must be taken to mean *' a Court of competent 
jurisdiction in respect of the particular offence charged,” 10 B. 819. The saving previsions of this section 
extendonly to the orders and so forth of Courts of competent jurisdiction, and a Magistrate who tn consequence 
of personal disqualification is forbidden by law to try a particubr case though he may be authorized generally 
to try cases of the same class, cannot be said with respect to that case to be a “Court of competent jurisdiction 
23 C. 828 and 442. So is a Magistrate, who in spite of the objection of the accused, takes cognizance of a case 
unders 190(l)(c)andtrie3it,disregardingthe provisionsof s 191,13 A.315; 143P.L R. 1905. A prosecution is 
not legally instituted under s. 190 (l) when the Police report under s. 173 does not set forth the nature of the 
information, and the first iniormation report is equally defective, 37 C. 49. When a Magistrate who was not 
competent to order the forfeiture of a bond under s 514, directed the bond to be forfeited, Ae/rf that the order 
was illegal and s 637 did not apply as the order was not made by a Court of competent jurisdiction, 16 Bon. 
li.B. 84 = 15 Cr. li.J. 293. 

It. Maghtrate smltilag ta lalerm accated clhla rJgbU aodee a. t9t Is lasompatast to tef 
See Note 3 at p 483 

12. Jury not properly Belected is not acompeteDttribnoal.—^'rre Note 2 atp 766 and Note 2 at p 76^ 
Under the old Code It was that irregularities in the selection of the jurors, and in the admission of the 
deposition of a medical witness, it not being shown that the prisoner had been thereby prejudiced are not 
sufficient to set aside the verdict of the jury, regard being had to the provisions ot this section and s 167 0 
the Evidence Act— Per I ield, J , 8 C.739 .= 12 C. L. R.233, but this ruling must be distinguished on the ground 
that no objection was taken at the time to the selection ot the jurors. See the explanation which is new. 

13. Trial by Coart with aisessors not properly chosen bad.— .Sirtf Note 7 at p 669 

14. Interestedness of Jndge may render Coort Incompetent.— 2 C 23, Note 7 at p 29 , interested 

ness of assessor, (1912) M. W.N. 378, Note 5 at p 671 however, 9 B. 172 ; 7 C. 322 and Notes J9— 27 to a 556 

15. Trial by Coart not constltated as by lav required mast beset aside.— (t)A Court of Session 

commencing a trial with only one assessor is not a properly constituted Court, and a conviction by such a 
Court, not being legal, must be set aside, 23 B. 694 foUovnng 13 B. 511; 21 A, 106. The defect is not one 
curable under this section. See Note S at p 699 (»j) Similarly, where a tnal was held by a jury consisting 

ot more persons than ordained by the Ixxsil Covemment undo* s 274, the defect was considered to be too 
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grave to l)e cured by this section, 26 A. 211. Note 1 tos 274 at p 652. (in) Allowing assessor who has been 
absent to resume Ins functions may render the Court incompetent Sff Notes 8 and 4 at p 669 (if) So also 
judgment by Bench not duly constituted is illegal. See Notes 2— 7 at pp. 2829, 19 A. L. J. 1. 

16. Sessions Judge is iacompetent to eontinne trial begun by bis predecessor.— s. 350 and 
Note 10 Note even the consent of the accused can cure such an illegality, 6 C. 96 C. L. R. S21 ; 12 W. R. 3. 

III.— Cl. (a).— ERROR, OMISSION OR IRREGULARITY IN THE COMPLAINT. 

17. Entire absence of complslnt vitiates trial and eoBvIetlon.— Cl (<j) does not deal with the entire 
absence of a complaint. A conviction under s 41 of the Excise Act without my complaint as required by 
s. 47 of that Act w is held to be bad, the absence ol the complaint not being a mere irregularity, 28 P. R. 1883. 

also 1904 A W.N.266, when a conviction was set aside for want of a complaint and Note 4 at p 482, Note 
2 to s. 198 and Note 3 to s. 199 

18. Omlsiion to examine the complatnant is a mere Irregularity —.Sr; s 200 and Note 11 (iv)at 
p 5U1 and see Cr.R. C. 393 of 1903 (Uadras) and(1911) 2 H. W. N. 358 = 10 M. L. T. 873 == 12 Cr. L. J. 8S0 and also 
11 A. 1.. J. 921 ; 4 L. 3S9 J 1 Bang 817. 

19. Effect of omission to record reasons for dlstrnstlngtrnth of complaint —5r«s 203 Anoniission 
on tlie part of the Magistrate to record his reasons for distrusting a complaint and postponing issue of process 
after having examined the complainant is an irregulanty not sufhaent to set aside his order after an investiga 
tion dismissing the complaint, unless it can be shown to have occasioned a failure of justice, 98 U. 546 ; but 
ie# Notes 14 15 stp 512. 

20. Effect of defective complaint —Even if a complaint of an offence under a 124 A, I P C., is defec* 
live 111 that, itdoes notset out the dates of speeches and the nature of the illeged seditious matter, it is at the 
most an irregularity within s. S37 (a) and a conviction cannot be reversed unless the irregularity has occasioned 
a failure of justice, S3 U Satp 11. Notes $ and 6 at p 483, Note 2 (i) to s I9S,Note4tos I9^A 

21. Effect of ombslon to take the elgnatnre of the complalaaDt.— Sirf 5 200and Note 9 (u) at p SOO 
The mere omission to reduce a complaint into writing would not justify an Appellate Court in reversing the 
judgment or sentence, 7 M K. C. B. Appx. XX7. 

lY.— Cl. (a).— ERROR, OMISSION OR IRREGULARITY IN SUMMONS OR WARRANT. 

22. Form aad conteoti of suromoDs oe warrant . — Sees 68 and Note 7 it p 103 for formalities and 
contenta of summons and s 75 and Notes 3— to at pp. 107—109 An omission to affix the seal to a warrant is 
a mere irregularity cured by this section, 23 F. R 1910 «= It Cr. L. J 570. 

23 Irregular Issue of warraot does not vitiate proceedings —The error of a Magistrate m proceed 
mg by warrant instead of b) summons furnishes no ground for quashing the proceedings, 1 W. R. 16. 
Similarly, the issue of a search warrant to a Sub-Inspector ol Police instead oi to the Inspector, under the Jhiblte 
Gambling Act is an irreguUmy covered by the section 1884 A. W. N 287 and 291; 6N. L.R. 168, 12 Cr. t. 
J.23. 

23-A. Issuing a warrant under a. 90 without recordbg reasons Is illegal. — Recording of reasons is 
a necessary preliminary to the issue ot a warrant under s 90 and the failure to do so vitiates the warrant and 
s 537 cannot be applied to cure such illegality, 38 K. 1088. 

24 Illegality of search without warrant does not vitiate the conviction.- The illegality of a search 

without warrant is no bar to the corn ictionoi the accused under Mr 35 A 338 and 575. The absence 

ol a search warrant does not affect the legality of the tnal 11 A L. J.933c= 15Cr L.J 19 also 47 A. 575; 
46 A. 86. 

25. Irregularities in warrants under ss. 96, 98 and 100— .S'rr Note 25 at p 133 Nute6atp 135 and 
Notes 5 and 6 at p. 137 If a Magistrate issuing a warrant under s So (1) gives no reasons whatever for 
believing that the accused would not produce the articles in question if a summons was issued to him for 
their production, the requirements of sub-sec (l)of s 96 are not complied with and consequently the order of 
the Magistrate issuing the warrant would be illegal, 12 P. W. R. 1916. 

26 Effect of material defects In warrants.— (1) Where a distress warrant issued under (he Public 
Dertuinii Acfotfry Ait iBcngal I 01 l^vsjbas been extended beyond the ongiiul date of return, but does not 
bear on ;is face, the extended date as required by Order XXJ, Rule 24, Civ P C , 1903, it is an illegal warrant 
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resistincc to wIiicJi is no oficncc 37 C. 12J \ee nliO 10 C. 1R{ 31 C <24 (2) A Nvnrrant issuetl under 
5 45 o/ Me Chowkidnn Act BcngTl(VI of 1870) must contun the mme of the i>erson who is to execute it and 
It IS only the person mmed in the warniit who c>n lawfully execute the \nrnin Tlie person named m the 
warnnt cannot ifelcgnte the execiitfon of tfit, | rocess to Ins sufxjrdimlcs 37 C 122 Cases In 22 C. 696 and 759 
were decided with reference to the Civil Procedure Code 

27 Effect of (he iBino of freth tummoni wlthont freih information — Where on an inforniatioi a 
summons is issued to the accuse i and owu»B to its disclosi ij, no offence a fresh summons is issued wiihoit 
** ' *■ ' * "* •" “ ill the first sumniotis IS not stiff cieni 

f let occasioned a fiilure of justice 


2S Effect of omUslen of material partUoIara la order aoeompanylnj aammoni or warrant Issoii 
oRdcr «. IK —See Notes 2U an I 21 Up 173 and Note 2 to s IIS 

29 Illegal warrant eannot he validated — A’^ll P R. 1893 A warriiu slkiied by the Magistrate out 
«iide the limits of hi3 jiirisdiction Is illegal 23 P R lSlO = llCr L.J 670j IB VA referred to i'r/ Hotel at 
P 415 

Y.-Ol. (a) — EBROR, OMISSION OR IPREOOtARITY IN CHARGE 

30 Sections hearing on framing and contents of charges— 221-4223 as to particulirs in 
charge s. 225 for cflect of errors s 220 (or procedure on commitment without proper charge and x 232 for 
powers of Appotlate Court ss, 233— 23J for jotnder of charges s 53S for cunng irregularities m thelrammgol 
cliarges. 

3t Omlsston of charge— does section validate convletlen for offence ether than eae eharged?— 
Note 2 to s. S3S Notts 2 and 5 to s 232 nnd Note 1 at p 55e Wlicrc a person was cJiargtd with haung 
cnusedliurt to one j erson tun was coiuicted of having hurt anotlicr jierson leli tliat the conviction was 
illegal 14 (h W N 299 Where i Magistrate omitted to draw np a di irgc but ga\t aecnscd clearly to under 
stand tiio nature of thechirgts nude against him held that the irrtgulinly did not occasion a failure el 
justice 10 W R 7 { 3 C. L R 13t j 3 A 129 Where the diarge was house^bre ikuig with intention to cont™l 
theft (le Magistrate convicie 1 linn fmdit g that the intention was to commit adultery held the coiiMCtion 
was bad Where the charges fr micd broke down it was the bouiiden duty ol the M igistr ile to have drawn ^ 
afreshcharge <10.749 A ch irge was framed for an offence under ss H3 nml 32fi I ul the jurors acquitted 
the accused of noting but found them guilty under s 326 without the aid ol x 149 for which there was no 
charge and the accused Were accordingly convicted held the conviction in tlie absence of a charge was lUega' 
18 C. W N 688 — 18 Or L J 139 \ 34 C. 698 and 16 C W N 1077 relied on The accused were charged under 
a 147 with the common object of taking forcible possession of complainants land and assaulting him on 
were convicted under s 449 1 1 C held the conviction was bad If the common object constituting the 
unlawful assembly had been to commit criminal trespass a conviction under x 449 may be legd under s. 233 
(2) 23 Vf R 89 followed. On the trial of the accused for dacoity he was convicted by jury of receiving stole i 
jroperty though no charge had txien trained against him to that cflecU The jnncipil evidence against Hm 
was equally relevant to prove, Ixjth the offences held that in the circumstances the accused was not materid'y 
prejudiced by the manner m wlncli the trial was conducted —A/ // C Pro Whjdnitiry 18S5 

In a recent Madras decision the above noted Calcutta cases were considered and ns a result the Pull 
Dench of the Madras High Conn disagrees with the general statement tint U is now settled law that w!«u 
a person is charged by implicilion under s 149 be cannot be convicted of the substantive offence and it wus 
hell by the I uU Dench that when a charge has been framed u ider ss 32G and 149 I I C conviction u 
a. 320 above is not necessarily bad s. 149 I P C. creates no offence Person cannot be trie f and senttrnced 

underxt49 I I C nlone. Thcomissi no! s 149 from achargedoes not create nn illegahly by reason of a. 233 

of the Code. It IS on1> an Irrcgiil irilj coming umicr s 537 of the Code 47 M 748 = 47 M L J 221 

32 Errors and omliston In charges a n of the nor i dxthanestly »« elarge x 4H 

I P C — The omission i ( il e word disho testly In tl t chan,e and rca rd of conviction is not a groun I ur 
reversingthe co iviction indsencnci. w! ere the accused pcrvoii has fully u ulerstood the nature of the offf’^ 
with winch hi- is ch irgcd and 1 as i ot been prejudiced ly tl e omis-.lon 10 B H C R. 373. (»») Omission 
inenUoH f-ldee of offence i»i e/iirgei nder Aftdras Forest ^et Vof 1^9,2 — O nission to state in n charge ii iders 2 
o( the Madras Forest etclW at the pi ice from when, tl e accused cuts a tree is a reserved forest is a material dere« 
mil vldates the trial 13 Cr Z. J 8tJ4 (M V (»»«)<> usston to specify passages or speeches tn charge under ss 
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anrfl53-A , / P C— Notes 4 and Sat pp 55)^1 (tv\ Pxrtuulirs l« charge of perjury —See Note 2 at p 553 
\n charge of nohngf etc Hotel at p 5S2 and Notes 1—3 at pp 553 557 The I’unjnb Chief Court 
m 16 P.R.191S=s 16 Cr. L. J.689,Jt5r^n/^if from 39 d7Bl and declined to hold that the specific common object ot 
a not must be set out in a charge under s 149 and dedined to interfere as the omission in the chsrge had not in 
lact occasioned a failure of Justice and s 537 covered the omission (w) ll’herc necessary the vitenhonltnusl be 
set out tn the charge — Sec Note 3 at p 550 (tiij OwiMiffw to set out previous conviction for passing an order 
tinders 565 R.83 = 14 Cr. L. J. 390, Note6 to s 59S 

33. Errors and IrregalarUles la adding or altering charges at trial— 3*;^ ss 226—232 and Notes thereto 
at pp 557—562. Upon a single charge of wrongful confinement, the accused raised a defence justifying the con 
finement, on the ground that the persons confined had been caught under circumstances which led to the belief 
that they had committed house-bresking by night with intent to commit theft, and the Magistrate, disbelieving 
the defence, committed the accused to the Sessions, not only for the wrongful confinement, but for fabricating 
false evidence and bringing a fabe charge, it was hetdxhM by the adding of the new charges the Magistrate had 
teally prejudged the defence on the hrst charge aiwVatonviction hid at the Sessions trial was quashed by the High 
Court, 4 C. L. R. 339. The accused was clnrged with having committed an offence on the 3rd January, 1909 
On the evidence adduced at the hearing, the Magistrate being satisfied that the offence could not have been 
committed on that date altered the date of occurrence to 27Ui December, 1908 The very same prosecution 
witnesses who had supported the previous charge were evacnined again m support of the altered charge and 
\he accused was convicted and sentenced and the conviction was confirmed on appeal But m revision the 
conviction was set aside as it was considered unsafe to uphold the conviction based on such accommodating 
evidence. It was not as though there had been a mistake of date due to clerical error or mistake of date dis- 
closed by the evidence in the course of die bearing it vvn» an alteration of date made to support a new theory , 
and this new theory was established by the evidence of witne>»e> who had been equally ready to establish the 
commission of an o&ence on a different date. 13 C. W.M. 273. The accused was charged with and con 
victed of committing aiminal breach ot trust tn respect oi a large sum ot money between August, 1909 and 
August, 1910, there was evidence to prove that in Tebruafy and May, 1911 he misappropriated a part of the 
sum but the evidence did not disclose the commission of any offence before Augii»t, 1910, heid that it was not 
enough to show that there was embezzlement at some time before, during or after that i>enod , that the charge 
being tramed under &. 222 (2), u at any rate necessary to show an act or acts of the embezzlement within the 
space of one year and the disaepancy m tlie dates could not be held to be cured under this section, (29 U. 61 
/b//ua>r<i),l7C.U.N.479->14Cr.L J.219 

34. Commltmeat ot acquitted prisoner on fresh charge without further Inquiry.— A prisoner, origi 
nally charged with an offence under one section (s. 302 I P C)and acquitted ot that charge, was committed, 
the day following that on which she was acquitted for trial under another section (s. 307) without any witness 
being examined on the new rtiarge under s 307 and without having any opportunity of cross-examining the 
witnesses on the first charge with respect to the second charge heid, that the irregularity was one which was 
not cov ered by this section, and that the jirisoner had been prejudiced thereby in her defence, 22 W. R. 14 s= 14 
B L.B.54. 

39. Omission to read out and expUla fresh charge Js mere Irregularity.— 5rr s 227 and Note Sat 
p 561 and 5 C. 826, 

38. Ulsfeadlog charge vitiates conrletloD.— ^Vhere two distinct actions were alleged against the 
accused, but he was charged with only one offence and it wvs impossible to understand from the charge of 
which of the two actions alleged the accused was charged, the conviction was set aside, 13 C. W. H. 267, 

If the charge for dicoity does not set out or indicate which particular dacoity an accused is tried for, the con 
MCtioii must be set aside, (1912) H. W. N. 49 =5 19 Cr 125. also Note 4 at p 563 

Yl,— Cl. (a),— ERROR, OMISSION OR IRREGULARITY DURING TRIAL. 

37. Cress-cases between couteadlng parties ought not to bs tried ■ianltSBeousty.— There had been a 
not and fight between two factories and some members of one party <fwere charged with the murder of the 
leader of the other pirtj ^ and some members of the ^ party were charged with causing grievous hurt to the 
leader ot the A party , held, that the members o! each party should have been commuted formal separately and 
the Magistrate was wrong in aimmilting the members ot both the parties for mal all logeiber upou joint 
charges as if they had one common object, the tnal and conviction were however not set aside by the High 
Court,! V. R.47 t 12 V.IL7&. In 6 C.96 the Ustcase was distinguished as it was tned with the aid of assessors. 
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In this case the members of two opposing parties m a not, were under two distinct committals sent up for 
trial before the Sessions Judge and a jury After the dose of the case for the prosecution In one of these cases 
the Sessions Judge with the consent of the pleaders representing the accused, postponed the taking of the 
evidence for the defence and proceeded to examine the witnesses for the prosecution m the counter-case before 
the same jury and then took the evidence of the witnesses for the defence m the first and in the counter-case 
m the order named, and after hearing the address of the vanous pleaders for ihe defence and the reply of the 
Government proceeded to sum up the facts in both cases to the jury, who returned n verdict in resjiect of all 
the accused Both the sets of accused appealed alleging that they had been prejudiced b> the manner in 
which the two cases had been virtually tried together Held, that the procedure resorted to by the Judge was 
a practical violation of the salutary rule which necessitated the keeping of tnals in such cases distinctly sepa 
rate and that this proceeding in parallel lines »n loth the cases having materially prejudiced the interest of 
the accused, the convictions should be set aside When a similar procedure was adopted and the Magistrate 
discharged one set of accused m one case, and called upon the accused in the other to go into his defence it 
was held that the trial held on what are termed “parallel lines” was open to strong objeaion*, and that it 
should therefore never be adopted Each case should be separately tried, and tlie guilt or innocence of the 
accused determined on evidence recorded in it. In this case the case was transferred to the file of another 
Magistrate, 13 C. L. 8. 273 In H C. 339 such a procedure was strongly condemned by Sik W Comer 
PETHERAM, C J , " I ihiiik thisis a course which is to be deprecated to the last degree J think it a very gteat 
pitj that hlagistrates should ever adopt iL There is no doubt, to my mind, that « constitutes a very great 
irregularity, and the reason why it is so very objectionable is, that you call a man as a witness whose conduct has 
been inquired into but the decision m whove case has not been pronounced, and >ou heir his statement of the 
case given before the very person who is todeade upon his guilt or innocence , and by doing that you introduce 
an element into the question whether or not he will tell the truth, which ought not to be there, because hehasa 
personal interest in the inquiry , his liberty or life may be at stake on what will be the verdict in his own case 
and It IS not in human nature to suppose that he would under such circumstances, give his evidence in the i^O’ 
impartial way that « ought to be given m a Court of Justice. Therefore it seems to me that it i» not only an 
irregularity but an irregularity of a grave kind.’ But the conviction was not set aside as it had not been 
shown that the accused had been prejudiced and the irregularity vvas held to be cured under 5.S37 InWfi* 
937, a Bench consisting of three Judges re-affirmed that such a trial of the two parties to a not was oppo*^ 
to the law but It was not necessary to set aside the conviction in all cases following the distinction pointed 
out in 6 C. 96 as the trnl was not by a juiy The observations noted above m is C. 338 were however 
disapproved In a trial of two aoss-cas>es of noting, one case was taken up first and some witnesses for the prose- 
cution were examined the other case was taken up next day and certain witnesses for the prosecution in that 
case were examined The order sheets showed that on certain days, certain witnesses were examined m both 
the cases, while on other days witnesses m the one or the other case were alone examined and in some instances 
some of the accused in the one c ise were examined as witnesses for the prosecution in the other The charges 
in the two cases were framed at an interval of four days, but the evidence was completed and arguments were 
heard on one and the same day, and two days after both the cases were disposed of by separate judgments 
Held, that the trial was not vitiated by reason of the procedure adopted by the Magistrate nor were the accused 
in any way prejudiced thereby It vvas an advantage to the accused rather than a disadvantage that the 
Magistrate had before him the evidence in both the cases, before he made up hismindasto which case was 
true and which untrue, 8 (k W- K. 344 where 13 C. L R.275 is duti’igmshei. In S F, R, iSOS ss 4 Cr. 
was held following 13 P. R. 1882 and 20 C. 837 that the joint trial of the opposite factions i n a not was not merely 
irregular, butillegal In 9 A. 452 at p. 463 the inconvenience and impropriety of trying several persons jointly 
for noung were pointed out and I f 881) A. W. N. 28, 8 C.98 were /oUoued applied to inquiries under s. 
Where a Magistrate rightly enough framed separate charges and numbered the cases as Uvo calender cases, 
but when the witnesses came to be cross-examined, he lost sight of Ihe necessity for keeping the two 
tnals separate and allowed the witnesses to be cross-examined promiscuously m respect of both the 
charges, held that the tnal offended against the provisions of s 233 and was illegal and was not covered 
by this section, 29 H L. J. 101 18 U L. T. 93 = 16 Cr. L J. 893. See also 4 Lab. 376. 

Cross-complaints were filed The Magistrate heard the evidence for the prosecution in each of tf'* 
&ses. Then wiUiout framing a charge formally as required by s 254 and without following the provision o 
ss. 255 256 23? in the first case he dealt with it as if a cha^e had been framed and treated the evidence in the 
other case as defence evidence in the first On that understanding both cases were argued before him without 
any furilicr evidence being taken, and both were deaded. In doing this the Magistrate followed a practice 
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which had grown up in his Court Held, that It was impossible to hold that a trial conducted tn a mode so 
materially different from that prescribed by law was a proper tnal Magistrates are not at liberty to substitute for 
the procedure of the Code a procedure winch has arisen by usage however convenient that may be, 17 Bom. 
L.R.49a = lB Cr.h.J. 830. 

33. Can rival factions be called npon to faraishtecnrlty to beep the peace or for good behavlonr In 
one proceeding?— 5ire Notes 38—43 at pp. 176-177 In 14 A. L. J. 368 = 17 Cr. B. L J. 165 the joint trni of two 
contending factions was held not to be justified by s 117(4). 

39. Effect of misjoinder of charges,— Note 3 and Notes iO— 23 at pp 564, 570, 571 

40. Effect of ronUipUolty in the charge.— s. 234 md Notes thereto A senes of alterations in 
accounts made to cover a defalcation might all be charged in one charge under s 477 A, I P C , aa there are 
not three distinct offences commuted by an accused person merely by reason of the fact that he makes more 
than one false entry to cover one defalcation But it is impossible to take a senes of false entries referring to 
three different defalcations in the same tnal, although it might be possible to try three different defalcations in 
one tnal, or to try a whole senes of lalstffed account in one charge, 41 C. 722. See 30 U. 328 ; 26 C. 560 and 
Note 7 at p 573 ]n 33 C. 161, the charging of an accused person widi two offences under s. 17l>, I P. C, and 
two offences under s. 179, 1 P. C, was held to be not subject to s 234 and consequently there was no misjoinder 
of charges. All facts being admitted and the sentence being only for one of the offences, the accused was not 
prejudiced, and the irregularity, if any, wascoiered by this seaion. If an accused is charged at one tnal with 
three separate offences under the same section, and the complainant is a different person m each case, it is an 
irregulanty, as for the purpose of s 234 offences are not of the same kind when the complainants are different, 
and It IS also an irregularity to pass one sentence lor three separate offences. Usually such irregularity 
would be treated as falling under this section and it would be for the superior Court to find whether taking 
into consideration the facts that no objeaion to the charge had been taken in the Lower Courts, the accused 
had been prejudiced in his defence, 1904 K. L. B. 3t. Where, at the same trial, the accused was charged with 
hav tog cheated A on two occasions and B on another occasion and was com laed on all these charges, the 
conviction was upheld, 4 A. 147. But in 18 B. 491 a re-tnal was ordered on the ground of prejudice to 
the accused Where two separate offences which should have been tried separately were tried together, held 
/ollomng 14 k. 502, this did not amount to more than a mere irregulanty which, as it did not appear that the 
accused were in auy way prejudiced, was covered by this seaion 1907 A. S. h. 208a 6 Cr. L. J.SIS. 

41. Effect ot mlijeiader of parlies.— .Src s 239 and Notes 10—13 at pp 697-98, 18 0 C. 92 = 
16 Cr. L J. 270 ; 28 H. L J. 397 = 16 Cr. L. J. 323. 

(i) Jaxntlnal of thief and receiver of stolen properly See Noies 17, 18 and 35 to s 239 In 14 A. L. 
J. 344 = 17 Cr. L. J. 199, Knox, ] pointed out that the practice m Allahabad has been the same as prevails la 
Bombay, 1^2 that where practical, the thief and the person who receives stolen proper!) are tried together 
and such tnal has not been held to be in contravention ot the provisions of s 239 If the evidence showed 
that the act of guilty receipt was separated b) a dean cut. so to speak from the act of theft, such an exception 
might be taken with success 

(u)foint tnal of receners of stolen property — See Note 33 at p 602 When the only evidence u 
that part oj stolen property w*as with one and part with the other the two cannot be tried together, but if it is 
shown that the two were acting in concert and had joint possession of the property stolen their joint trial K not 
illegal, 1 PaL L. 4. 61, 

43 Vhere the defect It one of dnpllctty and not mUjoinder this lection may be applied.— 
Note 7 at p 564 

43. Delay In pottponlng final order la cate of contempL— .S'r Note 8 to s. 480 \V here a Magistrate 
in whose presence the contempt was commuted, took cognizance ot the offence immediate!), but in order to 
give the accused an opportunity of showing cause, postponed his final order, that such action ihoughit 
might be irregular, w as not illegal, and as the accused had not been in an) way prejudiced , w as cov ercd by this 
section. It A. S8L 

44. OmUtlcn to record reatont for orders ti trregnlar — <0 for rejecting sureties under 
$ 122.— Si-r Noies 91 and 96 at pp. IbS 189 {tt) Reasons for granting eompensation under s.7i0 — Note 28 
alp 621 {tit) Reasons for tendering pardon airifrr a. 537— 5if/Note 14 tosec 337 [tt) Reasons for order 
of transfer under s, 523 (3).— Srr Note 9 thcreta (t) Reasons for ordering fresh eiidenee under s 428.— 
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In this case the members of two opposing parties in a not, were under two distinct committals, sent up for 
tnal before the Sessions Judge and a jury After the close of the case for the prosecution in one of these ases 
the Sessions Judge with the consent of the pleaders representing the accused, postponed the taking of the 
evidence for the defence and proceeded to examine the witnesses for the prosecution in the counter case before 
the same jury and then took the evidence of the witnesses for the defence in the first and in the counter<ase 
in the order named and after hearing the address of the various pleaders for the defence and the reply of the 
Government, proceeded to sum up the facts in both cases to the jury, who returned a verdict in respect of all 
the accused Both the sets of accused appealed alleging that they had been prejudiced by the manner in 
which the two cases had been virtually tried together Held, that the procedure resorted to by tlie Judge was 
a practical violation of the salutary rule which necessitated the keeping of trials in such cases distinctly sepa 
rate, and that this proceeding in parallel lines in loth the cases having matenallj prejudiced the interest of 
the accused, the convictions should be set aside When a similar procedure was adopted and the Magistrate 
discharged one set of accused in one case, and called upon the accused in the other to go into his defence, it 
was held that the trial held on what are termed “ parallel lines ’ was open to strong objection^, and that it 
should therefore never be adopted Each case should be separately tned, and the guilt or innocence of the 
accused determined on evidence recorded in iL In this case the case was transferred to the file of another 
Magistrate, 13 C. L. B. 27S. In 14 C. 338 such a procedure was strongly condemned by Sir W Comer 
P tTHERAM, CJ,*'Ithiiik thisisa course which IS to be deprecated to the last degree I think ita \ery great 
pitj that Magistrates should ever adopt it There is no doubt, to my mind, that it constitutes a lerygrcat 
irregularity, and the reason why it is so very objectionable is, that you call a man as a witness whose conduct has 
been inquired into but the decision in whose case has not been pronounced, and you heir his statement of the 
case given before the very person who is to decide upon his guilt or innocence , and by doing that you introduce 
an element into the question whether or not he will tell the truth, which ought not to be there, because he has a 
personal interest in the iiicjuiry . his liberty or life may be at stake on what will be the verdict in his own case 
and It IS not in human nature to suppose that he would under such arcumstances, gi\e his evidence in the tciy 
impartial way that u ought to be guen in a Court of Justice. Therefore it seems to me that it is not only an 
irregularity but an irregularity of a grave kind' But the conviction was net set aside as it had not been 
shown that the accused had been prejudiced and the irregularity was held to be cured under s 537 InMC. 
837, a Bench consisting of three Judges re-affirmed that such a trial of the two parties to a not was opposed 
to the law but it was not necessary to set aside the conviction in all cases following the distinction pointed 
out in 6 C. 96 as the trial was not by a jury The observations noted above in 14 C 338 were however 
disapproved In a trial of two aoss-cases of noting, one case was taken up first and some witnesses for the prose* 
cution were examined the other case was taken up next day and certain witnesses for the prosecution in thst 
case were examined The order sheets showed that on certain days, certain witnesses were examined m both 
the cases while on other days witnesses in the one or the other case were alone examined, and in some instances 
some of the accused in the one c ise were examined as witnesses for the prosecution in the other The charges 
in the two cases Were framed at an interval of four days, but the evidence was completed and arguments were 
heard on one and the same day, and two days after both the cases were disposed of by separate judgments 
Held that the trial was not vitiated by reason of the procedure adopted by the Magistrate, nor were the accused 
in any way prejudiced thereby It was an advantage to the accused rather than a disadvantage that the 
Magistrate had before him the evidence in both the cases, before he made up his mind as to which case was 
true and which untrue, 8 C. W. N. 344 where 13 C L. R. 279 is dtshngutshed In 3 P. R. 1906 = 4 Cp, t. J 73 it 
was held following 15 P. R, 1882 and 20 C 357 that the joint tnal of the opposite faction.', in a not was not merely 
irregular, but illegal ln9A 432 at p. 462 the inconvenience and impropriety of trying several per&ons jointly 
for noting were pointed out and (1881) A. W. K. 28, 6 C.96 were followed applied to iiiquines under s. 107« 
Where a Magistrate rightly enough framed separate charges and numbered the cases as two calender cases, 
but when the witnesses came to be cross examined, be lost sight of the necessity for keeping the two 
inals separate and allowed the witnesses to be cross-examined promiscuously in respect of both the 
charges, held that the trial offended against the provisions of s 233 and vvas illegal and was not covered 
by this section 29 M. L J. 101 = 18 U. L. T. 93 16 Cr. L 593. See also 4 Lab. 376. 

Cross-complaints were hied The Magistrate heard the evidence for the prosecution in each of the 
cases Then without framing a charge formally as required by s 254 and without following the provision o 
ss. 2o5 256 257 m the first case he dealt wuh it as if a diarge had been framed and treated the evidence m the 
other case as defence evidence in the first On that understanding, both cases were argued before him without 
any furilier evidence being taken, and both were deaded. In doing this the Magistrate followed a practice 
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which had grown up in his Court. Held, that it was impossible to hold that a trial conducted m a mode so 
materially different from that prescnlied by law was a proper tnaL Magistrates are not at liberty to substitute for 
the procedure of the Code a procedure which has arisen by usage however convenient that may be, 17 Bern. 
L. B. 49S IS Cr. L. J. S30. 

S3. Can rival facUont b« called upon to faraUhaeciiFlty to keep the peace or for ^ood behaviour in 
one proceeding?— Notes 38— 43 at pp. 176-177 In 14 JL L. 4. IBS = 17 Cr. R. L. J. 165 the joint trial of two 
contending factions was held not to be justified by s 117 (4). 

39, Effect of misjoinder of charges,— Note 3 and Notes 20—23 at pp 564, 570, S7t 

40. Effect of mnltlpllclty in the charge.— s. 234 md Notes thereto A series of alterations m 
accounts made to cover a defalcation might all be charged in one charge under s 477 A, 1 P C , as there are 
not three distinct offences committed by aii accused person merely by reason of the fact that he makes more 
than one false entry to cover one defalcation. But it is impossible to take a series of false entries referring to 
three different defalcations in the same trial, although it might be possible to try three different defalcations m 
one trial, or to tr) a whole senes of falsified account in one diarge, 41 C. 722. See 30 H. 328 , 26 C. 560 and 
Note 7 at p 573 In 35 C. 161, the charging of an accused person with two offences under s. 178, I P C, and 
two offences under s. 179, 1 P C, was held to be not subject to s 234 and consequently there was no misjoinder 
of charges. AU facts being admitted and the sentence being only for one of the offences, the accused was not 
prejudiced, and the irregularity, if any, was covered by this seaion If an accused is charged at one tnal with 
three separate offences under the banie section, and the complainant is a different person m each case, it is an 
irregularity, as for the purpose ofs 234 offencesare not of the same kind when the complainants are different, 
and It IS also an irreguhnty to pass one sentence lor three separate offences Usually such irregularity 
would be treated as falling under thia section and it would be for the superior Court to find whether taking 
into consideration the facts thai no objection to the charge had been taken in the Lower Courts, the accused 
bad been prejudiced m hts defence, 1904 K. U B. 3L Where, at the same trial, the accused was charged with 
having cheated ^ on two occasions and B on another occasion and was convicted on all these charges, the 
conviction was upheld, 4 A. 147. But in IS B. 431 a re-tnal was ordered on the ground of prejudice to 
the accused Where two separate offences which should have been tned separately were tried together, held 
/olhvnng 14 A. 502, this did not amount to more than a mere irregulanty which, as it did not appear that the 
accused were many way prejudiced, was covered by this section, 1907 A. V. B. 206^6 Cr. L. 4.213. 

41. Effect of mlfjolader of parties.— s 239 and Notes 10—13 at pp 697-68 16 0. C, 92a 
16 Cr. L. J. 270 j 28 U. L. J. 397 » 16 Cr. L. 4. 323. 

(i) Jatiillnal ofthttf and receiver of ^olen property See Noie^ 17, 18 and 35 lo s 239 In 14 A. L. 
4. 344 ss 17 Cr. L. 4. 159, Knox, j , pointed out that the practice m Allahabad has been the same a$ prevails in 
Bombay, Mz that where practical, the thief and the person who receives stolen property are tried together 
and such tnal has not been heldvo be m comravenUon of the provisions of s 239 If the evidence showed 
that the act of guilty receipt w as separated b> a clean cut, so to speak from the act of theft, such an exception 
might be taken with success 

i»i) Joint tnal of recexien of itolen property — See Note So at p 602 When the only evidence is 
that pan of stolen property was with one and pan with the other the two cannot be tried together, but if it is 
shown that the two were acting in coticen and had joint possession oi the property stolen, their joint trial is not 
illegal. lPaLL.J. 64. 

42 Where the defect li ooe of dspllcity and sot mltjoiader this leetlon may be applied ~~See 
Note 7 at p 564 

43. Delay la pottponla| final order In eaie of contempt.— 5'r Note 8 to s. 480. Where a Magistrate 
m whose presence the contempt was committed, took cognizance oi the offence immediately, but in order to 
give the accused an opportunity of show ing cause, postponed his final order, held, that such action, though it 
might be irregular, was not illegal, and as the accused had not been in any w ay prejudiced . w as cov ered by this 
section, 11 A. SOI. 

44. Omliiloa to record reatont for orders Is Irregnlar.— (») for rejecting sureltei m"der 

s. in.— See Notes 91 and 96 at pp tssisg {tt)/!easoms for granting eompensaJion under s.2:>0— See ^ 
atp 62 l (til) Peasant for tendering pardon j. 337— Note 14 losec 337 (xv) Reaions 

of tranifer under i.VS, (3).— .Srf Note 9 thereta {a) Jteaions for ordering fresh tindeuee u 
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Noteeatp 1036 {vi) OmilUng lo record reasons as required by s, 90 rendersthe ivarranl invaltd—Sce Note 
3 to s 90 and 38 M. 1088. [vu) hatture to record reasons for dismissing complaint — S'er Note 8 to s 202. 

45, Errors, etc , in Judgments.— Chip XX\ I — Omis<;ion to rile .i judgment is not an irregularity 
cured by s 537 {a} 17 Bom. L. R 1083 = 3 Bom. Cr. Ca 181 = 16 Cr. L. J. 832 

(t) Pronouncing judgment tn absence of accused ts irregular —See Note 8 it p 021 
(«) Pronouncing sentence before writing judgment is irregular —See Notes 11—13 to s. 367 
(m) Omission to tecord judgment in proper language ts a mere irres’ulanly — Note 16 to s 3^7 
[tv) Omission to state grounds of decision — In i trill with the .ud of assessors the Judge somissiofl to 
state the grounds of his decision IS not an iH-*gahly which invalidates the conviction, 6 B. H. C. R. Cr Ca W 
But reasons for conviction should be so recorded is to sitisfy .ui Appelhie or Kevisional Court that there wsr® 
sufficient materials to support the conviction. Where it is not shown that there is evidence on which the 
conviction was proper, it was set aside It is impossible in such a case to siy what the result of the error o" 
the part of the Magistrate miy have been or that it has not occasioned i failure of justice 6 C. 579; 13 C.^71 
Where there was only a single jiQUit, as to the credibility or otherwise of the ev idence of the prosecah'^" 
witnesses, a judgment otherwise defective was upheld, 20 C. 353. 

The omision to record reasons for conviction as required by cl (A) of s. 2b3 on the part of a Bench o* 
Magistrates amounts merely to an irregularity under s. 5J7 where the case is a non appealable aiidther^'* 
clear evidence justifying the conviction 26 Bom. L. R. 1236. 

(r) Informal defecine appellate judgments — See Notes 30—33 to s 367 and Notes 6— 9 to s. ^71 
See also 14 A. L. J. 279 s 17 Cr L J. 167 and 14 A. L. J. 4«S. 


(fi) Summing up should itol be embodied tn his judgment —\\ is highly inconvenient and not tof* 
approved, if a Judge should tn his judgment embody his summing op to his assessors, but it is not illegal 
the judgment is not invalid as containing no distinct statement or discussion of the evidence, 9 C. L. J* 99 * 
10 Cr, L, J. 329. See Notes 34-37 to s 367 

{vti) Pronouncing judgment without hearing aceuseds counsel.— Where a Magistrate delivered 
ment without allowing accused s counsel to address the Court on behalf of the clients, held, that the accus^ 
had been prejudeed by sucli material irregulanty, 6 Bom. L. R. 663. . 

(»«») Jiastng judgment on extra judicial information or inadmissible evidence —Where the evidei*^ 
actually on record did not t}ear out some of the observations of theMagisirate in his judgment and there w as rea5(’ 
able ground for a suspicion that the Magistrate incorporated into his judgment what he heard or was represeot^^ 
to him in a local inspection, the conviction was set aside. 14c. W N. 99 A Magistrate m trying a case 
several accused persons confined his attention only to tliose whose names were mentioned before the ChietCt’^ 
stable during the Police iiiquirj He used the statements made to the Police Constable, without complying'”'’ . 
the provisions of s 162, acquitted those whose names were not mentioned to the Police Constable but convict 
the others It was contended that though the procedure adopted by the Magistrate was irregular, 
were not prejudiced thereby Held, that the prejudiw to the accused was clear, when, as a result of the perus 
the statements made to the Chiel Consta'ljle, some ol the accused w ere acquitted, because their 
not appear in them and the rest were convicted The necessary inference was that as to the Utter, tP 
Magistrate wasinlluenced by the fact that the siaiements ot the witnesses examined before him was 
rated by the statements made to the Chief Constable, whereas the law directs that they cannot be used ^ 
evidence unless they are admitted in accordance with the provisions of the Indian Evidence Arl and th 
Code. Having regard to the explanation to this section, the Court was bound to presume under the circui^ 
stances of the case, that there was a failure of justice, so far as the Inal before the Magistrate was concerne 
9 Bom. li. R. 366 = 5 Cr. L. J. 353. 

(far) Is it legal for hi igisl-ale to pronounce judgment wrtUeu by kis predecessor when accus 
demands tn it de noi o f—See s 350 and 1916 M. W. K 372 s 17 Cr L J 166. 

(jf) Holograph Jodgment not signed — Where a Magistrate has wrilten a judgment entirely withh’* 
own hand forgot to sign and date it, it was held that this was an irregularity cured by s 537 47 A. 284. 

45>A. Omission to record formal order nnder s 494 Is a mere Irregularity.— When under s 49^ 
the prosecution withdraws charge and the Magistrate takes judiaal notice of the withdrawal by examining tn 
accused as a witness against the co accused the omission to use the words “I discharge you’ would v 
utmost an irregulanty curable by s 5J7,7A L J.86BsllCr L.J.21. Note 26 to s. 403 
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45, B —Where a Magislrale wrote ovit a iwlsnient signed dated it hut owing to physical incapacity 
had It read out by another NIiRistnte Ac// that the iifocediire was merely irregular and covered by s. 537 2l 

A L.J 137 

Ylll.-Cl (a)— ERROR, OMISSION OR IRREOnLARITY IN OTHER PROCEEDINGS 
BEFORE OR DOBING TRIAL 

*6 In the absence of commitment, trial ts ille|a! — s 193 and Notes 1—3 As to the effect of 
commitment by a Magistrate hav ing no local junsdiction —See Note fa to s 532 

47 Errors in Inquiry and cemmltmeat— 

(i) That the tnqutrtng Magtsfrate had no terrttonal jurtsdtelton ts a mere trregulartfy —See 
Note 5 at p 522 and Note 6 to s 532. 

(ii) Certificate of PoUtieai Agent rectiied after commencement of preliminary tnqutry but before 
commitment effectof—See Note 9 at p 419 

(ni) Effect of trreguliuty tn the conduct of tnqutry— \’ci irregularity in the conduct of an inquiry, 
even though sufficiently serious to induce the High Court to annul a commitment is not sufficient to justify the 
annulment of the trial after the commitment has been made and a trial had upon it, unless the irregularity has 
caused a failure of justice by prejudicing the accused in his defence, Batanlal 177« 

(if) Effect of absence of volue under s 436 to show cause why commtlment should not be made — 
Where a Inal under a commitment made by an order of a Sessions Judge under s 43b had been duly lield with 
out giving the accused an opportunity to show cause and no actual failure of justice had been caused by the 
error of the Sessions Judge held that the conviaion could not be annulled regard being hid to the provision* 
of this section 7 C. 662 *alOC.Ii.R 8|8 & 433sslO 0. L R 45 , Ratanla] 899 So also where proceedings were 
taken unders 476 withouta preliminary inquiry Ratanlal 701 

(f) O ntlhng I ! examine accused before committal ts highly irregular —See s. 209 and Note 1 alp 526 
43 Irrcgalarltlei fa cempeDtalloa proeeidiB|s under t. 250— 

(I) Effect of ouMston to record comfit ixnants objection to MigtstraUs order ajmrding eomfiensaltoit 
—Note 27 at p. 020 The Madras High Court in Weir II, 711, held that failure on the part of a Maststtttto to 
make the record required by proviso (ej to s. 2a0 when pising an order for comjiensation thereby giving no 
opportunity to the complainant to urge hts objections to the order was but an irregularity curable under this 
section. 

(lO Reasons for granting compensation should he gicen—See Note 26 at p 620 

(»») Order for compensation must form pirt of the order of discharge or aequxUai See Note 39 

at p 621 

49 Irregol&ritlet in trial of warrant-cases— Cbap XXI— 

(i) Trial of a tv trranl'case as a summons case tf tlleg it — .See Note 4 to s 251 atp 625 A MagisIraW 
jiroceededm the first instance as if die cise fell under the first ivart of s lUOof the hatlwiy ^r/IXof 1690 
and adopted the procedure for i summons-case Evenlualiy the accused was cumicted of an offence under 
the latter p-'rt of s. 100 which contemplates a vvarram<ase field Uiat the action of the Magistrate was illegal 
and the conviction was Mt aside 5 U, 1^ T, 204 = il Cr L.J 191 

(i») Failure to recall prosecution witnesses for cross-examination —See s 256 and Notes 5—13 at 
1 p 633—635 

{ill) f nture to sumtnott defence wtlnesset —See s 257 and Note 4 at i> 637 

50 IrregnUrltUt In Seulons trials— Chap. XXllI— 

(i) Reading deposition of tvitnesses and cross-exumtutng them thereon tery irregular —See Notes 
to s. 2i>6 ind Notes 6 and 7 to s. 393 In 8 BoO L. R. 5 SSb 4 Cr L. J 89, the accused was med fof 
al>etment of murder and icquiUed. He was again put up for mil for an offence under s. 201, I P C with 
resi'cci to the svme offence At the request of the pleader of the accused and with the consent of the 
Government plevder the evidence recorded by the Judge at the previous tnal was accepted as evidence in the 
second case, field thit the procedure adopted was irregular but was covered b) thissectioa Per Rt-ssELuJ 
—The procedure which was adopted in this case, ratist n-\er b- followed under any circumstances Vihaiever 
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The evidence of all the witnesses before the Judge and assessors must be vtia loce, except in the case of 
evidence given by a medical officer which under certain circumstances need not be iita loee See Notes 9 
and 10 at pp 678-679 

(ii) Oifitsstoft to call on the accused to enter upon hts defence ts (t sertons irregularity —See s. 289 
and Note 8 at p 684 

(i») Effect of illegality in directing jury to retire for further deliberation —See Note 4 to s 303 
andNote4atp 719 Where a]ury returns an ambiguous verdict, the Judge should proceed under s gosandoot 
send the jury back, again to consider further and return a second v erdict , and ihe cons iction ahd sentence on 
such an irregular second verdict must be sd aside, as entirely illegal and in such a case s. M oMhe l-ou:er 
Surma Courts Act, 1900, nearly corresponding with $ 26 of the Letters Patent of the Chartered High Courts 
does not empower the Bench to go into the facts again and decide the case on the evidence — Per AD'mso'' 
C J , and Fox, J But Inw in, ] , htld the error was an irregularity curable bj this section. Anyho’*' the 
conviction and sentence might be set aside and a new trial ordered without the accused being acquitted 
3 L B. R.7S»3 Cr. L.J. 1. 

(ii>) Pronouncing judgmeul without taking opinions of assessors li illegal— See Notes 4andSat 
pp 730 Where a Sessions Court \fter the close of the case for the prosecution and without coilsuinug 
assessors, records a finding of not guilty because it considers the evidence for the prosecution to be ons5ti»- 
factory, untrustworthy or inconclnsue, it acu without jurisdiction, and its order discharging the accused n 
illegal Even if not illegal for want ot junsdiction such action is a senous irregularity, which may or jierbaps 
must have caused a failure of justice wuhtn the meaning of this section 10 A. <14; 16 B *11. 

{V} Irreguianty in recording verdict of jury and opinions of assessors— assessor’s opmioi' 
must be recorded if# Notes 6—9 at pp 730-731 Taking opinion of assessors in one joinistateineni insteadol 

separately, is an irregularity and unless it prejudices the accused is covered by this section, *1 P, R. 1857* It i» 
improper to get the individual opinions of jurors, if# Note 2 los 301 

(ti) Charge to jury should be made when alt evidence has been liken— i>ee s 297 and Note lA«l 

p 692 

8L Eiamlaatlon of acensed.— See ss 209 and 342 and Notes thereto 
(») Examination of accused « imperative —See Notes 5—7 to section 342, *5 M. 820 , *3 M. L- J* 71® 
= «3M.Xi.J. *02. 

{ii) Examinaiion must not be inquisitorial nor to fit up gaps in proseenhon evidence —Set Notes 
12—16 to 8 342. 

32. Effect ef evidence partly recorded by one Uaglstrate nnd partly by another.— Sffs 350aiidN°t®^ 
(») Omission to inquire from accused whether he wishes to exercise his privilege under s Ja® (aj." 
See Notes 16 and 17 An omtssioti to inquire Iroin the accused whether he wishes to exercise th® 
reserved by s 350 (n) when there has been no prejudice to the accused and no miscarriage of justice i» 
irregularity curable under s S37, U. 6. R (1913) *th Qr. 133 1* Cr. L. J. 287. 

52>A. Effect of IrregnlarltlM In local InvestigaUoD— 

(») Directing localinvestigation after close of defence is irre^»/ar— Where a Subordinate Magistrate 
was sent to hold a local investigition after the defence was closed, held that at the most it amounted to 
an irregularity and that It was in no sense an illegality and the conviction was not bad as it was not shown 
that the defence had been prejudiced, IS C. V. K. *1* = II Cr. L J 7. 

(i») Not placing a note of inspection on the record — An omission to place on the record the results oi 
a local inspection is not a total error of junsdiction apart from any prejudice which a may cause to the accuse 
If at all, it is a mere irregularity, as the Magistrate had embodied the result of the local investigation 
his judgment delivered four days later, when what he saw was still fresh in his memory (9 C. 363«12C.I** 

490 followed, 20 C. 857 and 37 C. 340 distinguished) 16 C. W. H. 426 = IS C. L. 3 . 403 s 13 Cr E. J. 156 

But in a Bombay case where a Magistrate making during the course of a trial, a local enquiry is not 
liberty to question persons who have collected there at the time, without recording their evidence on oath an 
allowing the other side an opportunity lor cross-examination. Such a defect cannot be cured by siibseqn®'’^ j 
examining one of such persons as a witness 26 Bom. L. K. 302. In this case 63 C 148 was cited with app^®'^ 
But m 63 C. 46, S2 c. 143 was doubted and held that the omi^ion to record a memorandum under s S39-B > 
an inquiry under s. US is not an illegality vitiating the proceeding but an irregulanly which does not ' 

in the absence ol prejudice to the parties. 
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S3. Examtafttlon of witoesiei and recording eitdencfl— Chap XXV 

(t) Reception of inadmissibU ettdence — See s. 167, Indian Evidence Act, and Notes 32—34 at 
pp 693694 The misreception of evidence, though an error or irregulanty within the meaning of this section is 
not sufficient to reverse the comiction unless the prisoner hns been prejudiced thereby or there has been a failure 
of justice, 7 W. R. 7. 

Where improper questions ha\e been admitted at a trial it is for the Crown to show that their improper 
effect has been set right by the Court Either the jury should be told at once to disregard the statements or the 
charge should contain a similar warning to them if this cannot lie done it is the duty of the Judge to discharge 
the jury and begin the case de noi o 28 Bom. L R 281. 

(i«) Effect of omiiiion to adininnUr oedh — See s 18 of the Oaths Act, 1873 and Notes thereto at 
pp cxx-cxxi of the Appendix. 

(ill) Examination of prosecution witness after close of defence is irregular —It is irregular to allow a 
witness to be examined on behalf of the prosecution after the accused has made hts defence, when the witness 
IS not a witness to contradict any new case set up by the pnsoner Where,howeser, the prisoner had full notice 
of the evidence which was to be given by such witness, and made hts defence in allusion to the evidence of the 
Witness, held that the irregularity was not sufficient to set aside the conviction having regard to ilie provisions 
of this section, 13 W. R. 38 j IS C. W. N 414 = 12 Cr. L. J. 7 ; 20 A. L. J. 874. 

(tv) It 14 illegal to examine witness SrAunfAurA Where the witnesses on the strength 

of whose evidence the accused were convicted were heard In the absence of the accused, this was an 
illegality which could not be cured by this section —Crt Rev 712 of 1905 Alt High Court See Notes 1—5 
to s 353 and Cf RaUcl&l 323. 

(r) Recording substinee of eiidenee in English when not authorised is a mere vregutanty'^See 
s. 35S and Note 4 to s 355 

(tO Omission to examine witness afresh, but putting tn evidence given in previous trial ts very 
irregular —See How 6 and 7 tos. 3S3and Note lOtos 286. iV^also 9 N.b.R. BS«14Cr.L.J. 290 and W R 
Sup Vol I, Na 33 

(w) Recording evidence in language other than English when not authorised to do so w an 
trregulanfy —See z. 357 and Note 1 thereto Failure of a Magistrate to comply with the provisions of s 357 is 
not such an irregularity as had occasioned a failure of justice or prejudiced the accused —M H C, Pro , 
Sth March, 1885 

(nil) Recording evidence after discharge of assessors or jury if *//rya/— To record evidence after 
the close of the trial and after discharge of assessors is a maternl iiregularity not covered bj this section 
IS A. 138 J 7 Bom, L. R. 978 ; Note 3 at p 654 19 A L J. 1 

SI. Effect of palling leparate lenteosee, when only one tenteace li allowed by law.— See s. 33 and 
Notes under llexding 11 at pp 63—65 

IX.— Cl. (a) —ERROR, OUISSIOH OR IRREQOL&RITY IN OTHER FROCEEDIHGB. 

59 IrregnlatUy In pablleatlon of proclamation.— 22 A. 216 and Note 10 tos 88 
56. Irregalarlilei In teearltyproceedingi.— (a) A Magistrate has no jurisdiction to act under s. 110 
until heh'is sudi inlormaiiou before him as will suffice for his making an order in writing under s. 112, see Note 
I2atp. 17a (A) Magistrate must make preliminary order, set Note 18 at p 172. (cj Effect of omission or 
irregulanty m preliminary order, see Notes 20 and 21 at p 173 (</j To constitute a proper foundation for an 
order under s 107, notice should be given to the pw) affected A notice issued under s. HO is not a sufficient 
notice SO H. 282. Out if summons was issued under & 107 and proceedings taken under s |10, but the 
proceedings were recorded at length and the accused had opportunities of cross-examination and there had been 
no failure of justice, the irregulaniiev are cured by s. 537. 14 Cr. U J. 59 (U k Stt Notes under Heading IX at 
pjv 183-184 {#) Irregulamj in procedurt and effect of holding a joint inquirj —Set Notes at i>p 173—175 
and Note 37 It w-as held in 1 P. R.191S A3 CtftS, that }>ersons against whom secuntjr proceedings are 

taken are not entitled to invoke the aid of s. 2^ and recall witnesses who have given evidence against them. 

In 14 A. L. J. 28Si the joint trial of two hostile parties wasbeld to be bad. (/) Reasons for refusing sureties 
must lie given, 15 C. W. N. 27; 37 C.91; el-e, lhe> must be accepted. Refure rejecting sureties on grounds 
denved from V'nv ate Information, Magistrate should bring the grounds to the notice of the sureties and bear 
them, 44 C. W. N. 709. Set Note 94 at p. 139 (/-j loquu) tmo the fitness of the sureUes onnot l< delegated 
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A Mag\strate cannot decide the fitness o! the sureties mete!) on the report of the Subordinate J tagisfate or a 
a Pofice-oRicer— /Vr-Rn-rs, J , in37 C.91at p. iOl. COX, J , 20 A. L. J. 520. 

57. Orders onder i. HA— (a) For the contents of an order under s. lU and the e*Tect of irretn-l-m'T 
therein, Are Notes 12—16 to it. (fi) It is illegal to extend ihepenodof two months hi successive orders, IS C. W 
K 263 , 20 C. W. N. 75S = 17 Cr L. J. 200 ; 16 Cr. L. J. 767 (H V (r) A Magislmte has no po» er under s. IH t J 
direct a \ illage MunsilT to M in possession of tlie pn^vertt lo dispute, 3 L. W. 493 es l7 Cr. L. J. 190 / 

12 C. W. N. 1044 = 8 Cr. L. J. 230 

53. Orders uder Chapter XIL— .Sr Notes at pp. 244— 2bl (j) Omission to «el out in the pretiniouy 
order under s. 145 the grourds of the Magistrates opinion is covered b) this section, 3G H.275, 16 M L. J. Ill — 
3 Cr.I*. J.4S7; 30M SIS ; S3 C. 352 (F.B.) Oi'ra 4 U. L. T. 21S«= S Cr. L. J. 399 Wallis J . ifiwri.'-*/ 
Omission to record a prehminan order before issue of summons to opposite partj ortoaffixacop) otittot 
conspicuous place are not fatal to the junsdiction of the Court to proceed under ss 145 where an onl-r 
directing the pimes lo put in wntten statements, has been once recorded, 15 P. W. R. 19 14 15 Cr L J 27} 

i5) An> error or omiv>ion m the preliininarj order will not vitiate die iwooeedings unless the parties s-e 
prejudiced SO U. 543 , 33 C. 352 1 32 A. 132; 12 O C. 400=>ll Cr. L. J 69. (r) Though the >fagistrate must 
ascertain the •'ubject ol dispute before passing aii order, 11 C. tf. M. 193^5 Cr. L. J. 32 ; 27 A. 296, yet, d t*>e 
oon-specihciuon ot the boundaries of the disputed lands his not midedaci) panv, the proceedings are S'^'rd. 
5 C. S. M. 583. And d necessary the order mi) be amentled bv adding the boundines ll C. If H 9C 
(d) An) omission or irresulantv in publishing ilie cop) of the imtiaiory order will not vitiate the proceedags 
unless an) partv his been nuterially prejudiced 33C.6S(F.B} 30 A. 41; 30A.3I.S43; 9CLV.N 1046, ill) 
C. 400 IS 11 Cr L, J 69 Non joinder or mistoinder of parties w ill not vitiite proceeding unless there w 
prejudice, 30 C. ISS (F B) 10 C. W. K. 1095 . IS P. W. E. 191 A But are 37 C. 2SS ; 12 A. U J* iBl (/) ^ 
joint heanng with respect to seven! plots ot land with *<jver3l persons though inegulJf wtU o®i 
vitiate the inqutr) it the parties had not been iirejudiced, 6 C. W. N 206, 5 C. W. N 544; 15 C. 31, 16 &S>3, 
89 C. ISSfF.B.) l.g) Where a Magistrate institutes proceedings suo mnU in order to prevent breathes of 4* 
peace it is nece*«».ir) that the he should have evidence on record of who w is in actual possession on the dateol 
ins proceeding ft is a detect ot junsdicuon when he leaves the ca«e on the record absolute]) uaproved, 12 ^ 
W K 700 19 C. L. 7 356 »■ IS Cr L. J. 202. (4) An orvJer made without gmng an opportumt) of evaminits: 

a material witness Is Illegal 16 & W. N 94«siSO L.J.796;17Cr L.J 217 (U) 4 P. R. 1916 b>i 7 Cr L.J <22 
(i)Unders. 147 i Magi'tnte ma) pavsan order wiih retwnce to i publicstreel 16 Cr L.J.77(M). Where 
a Sut>Divisionil Magistrate bas» his condu&ion on the evidence taken at the local iiMu«i> the procedjrr 
adopted ts) him is itreguVar but in the absence of an) prejudice to the parne-. such detect or itregulint) 
ciin^l by seaian 537 ot the Code. 33 H. L. 4. 7S. 

X. — Want of and irregularity In sanction which is required by lav under the sections 
of the Code or any other lav for the time being in force. 

59 iMtiatloD of proceedings vithoat sanctloo as reqnired by the sections «f the Code void eh 
InlUo-— There are ceruin «eaions m the Code «sn. 339, 19b, 196- A, 195 197 and 476). under which eit^^r 
complaint or sanction is necessary for the cogniiance of oflences mentioned in tliose seciiona. \\ ith regard to 
these sections a sanction or complaint is i condition precedent lor tlie assumption of jun-dicuon and the 
absence of sudi sanction or complaint is a defect which vitiues ihe proceedings tf5 mtiia and is not a ni<r« 
irregulant) curable under this seftioa 

It should of course, be noted that cL (5) regirding tiie want of sanction under ihe old s. I‘*a i< 
omitted under the new amendment of s. 5J7 Under the neve s. t93 no s.inction is nveessary The referenceto 
the olds, and to d. (5) of s. aJ7 (old) in the case quoted below would be relevant under ihe old law 

_ > , - ■ «ven ne'e 

■ ’ 1 b) s. losalont 

■ • • . , Jaw cannot be 

so remedied. To take thecontrar) view, would render almost nugatory the requirements of the Liw regardn^ 
sanction. The l.egisUlure his enaaed wilh res;iecJ lo cemm offences ih-U no Court shill take 
iJieni or in tl>e cvse of s. 39 of Ue Anns Act lliat no proceedings shill be instituted agiinst any person in respe*^ 
of them without the previous sanaion of a ’^tecitied authont) Wuhout such sanaion a Court i' no 
competent to take cognirance of or to hold an) proceedings in respect ot such offences ind if It does so it* 
proce«Mings unless covered by s. 537 (5J areentirel) without junsdiction and invalid” 17 Cr L. J y09(Bart**J 
(F B.V 



ss. 537 ] 


DI^ IRREGULAR fROCEEDiNGS. 


1151 


(j) WaHl o/ saiulton under s 339 cannot be cured. — See Note 13 to s. 339 The sanction under 
a. 339 IS not a sanction under s. 195, and it belongs to the same dass as sanctions under s 196 and s. 197, 42 
P.R. 1881 SeelV, 6.B. 2; 1890 F. B. atp. 33; 8 C. W.N.291; 37 C. 137 ; 8 P, B. 1908 =7 Cr. L.J.353. 

(ii) Want of sanction under s 196 Note 2 at p 432 and Note 8 atp 483 

(ui) Want of previous sanction under s 197 — Note 19 at p 491 The saving provisions of this 
section will not 'avail to legalize a coinicilon where l!ie previous sanction required by b. 197 is wanting, 
Weir 11, 710} Sl)il.80, but sec as to commitment without saiiction.S B. 238 noted atp 491, Note 20 under's 197 
(in) Want of sanelwn under the Arms eiei X/ of ISIS. — S 537 (A) does not cure the want of sanction 
m any case except when the sanction is requited under s 195 It does not therefore cure the want of sanction 
under s. 29 of the Arms Act, 4 E. B B. 247 = 8 Cr. L. J. 65 ; 5 M. L.T. 182 11 Cr. L. J. 190 ; 17 Cr. L. J. 209 (Bar.). 

60. Are Irregnl&riUes la e&netlons granted under aectloni other thane. 195 cored?— "The omission 
to re-enact in s 197 the permission given m s 195 to grant a satKtion tti general terms, as also the exclusion of a 
sanction (irregularly) granted under s. 19?^ from the operation of s ^537, point to a deliberate intention on the 
part of the I egislature to throw upon the auihontj etn|>owered to grant the sanction, the duty of designating 
the offence for whidi leave to prosecute is given and this duty cannot be delegated 16 H. 468 at pp. 473*74 In 
35 C. 141 an omission in a sanction under s 196 was held cured by this section 5ccNote 8 at p 551 

61. Effect of the abseace of Political Agent’a certificate under >. 133.— .SVo Notes 6—9 to it 

62. Effect of not itndlDg ac&teunders 476(1) tothe* neamt*(old section) Uaglstrate of the first 

clast.— .S^c Notes 52 and 53 to s 476 Order merely directing prosecution but omitting to direct the 
accused to the nearest lirsKUsb Magistrate Is at the most an irreguhniy, 37 M. 317, see Note 51 to s 476 ’ 

XI.—Cl. (d).'-MISDIRECTIOH IN CHARGE TO JURY. 

63. Every detect la sammlogup voald not amount to a mledirectien —hor cases on misdirection gene* 

rally, see Notes to ss 297, 293 and 299 and Notes under Heading XI to s. 423 In the appeal of Mr Ciianninc 
Arnold, Editor ol the Burma Critic against his conviction, on the ground that serious miscarriage of justice 
had taken place by reason of the nature of the Judge s charge to the jury the Pnvy Connetl while discouttte* 
nancing the idea that m the region of fact they wilUnterlefe.even if they were disposed to differfromthe Presiding 
Judge, unless something gross amounting to a complete misdescription of the whole bearing of the evidence as 
occurred, observe as follows regarding the charge to the jury 'Acliargeto a jury must be read as a whole 
If there are salient propositions in law in It, these will of course be the subject oi separate analysis But m t 
protracted narrativeof fact, the determination ol wlncli IS uUimaiel) leii to the jury, It must needs be that the 
view ol the Judge may not coincide with the views ot others who look U|x>n the whole proceedings in black 
type It would, however not be m accordancv eitlier with usual or good practice to treat such cases as cases 
of misdirection, il upon the general view t tkeii, the case has been Uirly leit within tlie jury s province,* 41 C. 
1023 (P C.)- A conviction obtained on a inal by juiy would not be bad merely because the charge to the jury 
was not perfectly expressed or there w as niivdirection m the diarge if oilierw ise there has been no failure of 
justice, 12 A. L. J. 33 14 Cr. L J 638 In considering whether a judge has misdirected the jury, the tenor and 

genetaV eflecv of the whole svinvmmg up slvoviW f>e looked at and vf, upon the whole summing up, the Court is 
of opinionlhat substantially Uie proper direction has been given to the jury , It will not interfere, though the 
Judge has omitted to direct the jury, expressly on some im|>oriam |x)iiil 10 B.H.C. R-75. It would be a 
misplaced rule to apply to the direction ol a Judge m a mofussil Court tlie same criticisms, which would be appho 
able to the diirge of a Judgeman Enghslt Court ol Assue 12 W.R 80 If huwever, every delect in suniimng 
up were to be regard d as a ground for setting aside a verdict of guilty, it is dear that the door of escape 
vvould.be ojiened wide iocnnnn.als This lUnger ts however guarded against b> s 426 (now this section^ wlndi 
enacts that no sentenre shall be reversed, etc unless m tlie judgment of the Appellate Court the accuseil 
person shall have been prejudiced by such error or defect. There is doubtless, some difficulty In saying 
when a pnsoner is prejudiced and it would not be safe to lay down any rule, although jwobabty in most cases 
the ends ol Justice would be satisfied liy consideniig wliether If the case had been tried by a Judge and 
assessors, the Court would set aside the finding" Per Sargent, J , 9 B. U. C B. Cr. Ca. 85 at p. 95} 
3 B. UR. 103«= llCr UJ.13. Hut in exceptioiul case^ where the evidence is sudi that its real value cannot 
be proiierly apiireciated except by the Court whidi bad heard it given, a new trial will be ordered, I B. H.C. R. 
Cr.Ca.47i 10 CB.i97. The total alr<noc of direcuon by the presiding judge as to the law as required 
by s. 297 cannot be cured by s. 537, 8 U B. R. tU^tlCr. L.J. 340, see Note 35 at p. 799 In 8 U B. R, 139.>> 
It Cr. U J. ISRtheanef Counsel aside a sentence of death as they held the durge was defective in law in not 
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putting before the jury the alternative case that the a<xu*>ed may have caused the injuries whidi resulted la 
death without the intention of causing death 

65. Duty of Jodge to direct the jury as to how far reliance may be placed on accomplice ttstimooy 
—See Notes under Heading VII at pp 801—805 The omission to point out to the jury the danger of relying 
upon the uncorroborated testimony of an accomplice amounts to misdirection sufficient to set aside the verdict 
of the jury, S W. R. 80 , 6 W. R. 17 ; 7 W. R. Rj 8 W. R. 19; 10 W.R.17; 6 B. H. &R.Cr. Ca. 57; lB.475, II B 
115 ; 17 C. 642 , BataiUal 166. In a case of murder it was held, that the Judge had not given a proper direction 
to the jury in telling them that it was ior them to consider whether the evidence of the accomplice wasstnctly 
corroborated as to the prisoners , that it was not enough that the evidence should disclose a state of acts 
consistent with the possibility of the truth of the accomplice’s story , and that the Judge ought to have gone 
through the history of the crime as detailed by the accomplice to point out any independent evidence proving 
facts showing that the prisoners were or must have been present at or cognizant of the murder, 6 W. R. 41. Sit 
also 7 P. W. R. 1916. 

XII.— THE EXPLANATION. 

85. BIgniflcance of the words “In fact prejndked. ** — The words *in fact were introduced appa 
rently in order to emphasize the duties of the Court to go mto the merits before interfering m consequence of 
a misdirection or other error, though the duty existed just the same, before those words were added.— 7^ 
Benson, J , 26 M. 1 at pp 15-16. Now after conviction a breach even of a statutory provision can be 
remedied by the application of s. 537 unless a failure of justice has in fact been occasioned Theworda m 
fact ’ have at the last amendment been added to the section to emphasize the reality of the requirement 
48 C. 173. In this case exception was taken to the proceedings under s 476 after conviction but the conviction 
was upheld through the proceedings under s 476 were held to be illegal 

66. Explanation not applicable where defect affects JnrUdietion.— Where a Municipal Secretary 
not authonzed under s 142 (2) of the Botnbi^ Duinct Mumctpal Bet HI of J901, prosecuted certain 
persons and it was contended that the prosecution was illegal, held that the conviction was bad as the irregu- 
larity was one of junsdicuon to which the explanation to s 537 did not apply, 3 B. L. B. 13 as 9 Cr. L> 449 

538. No attachment made under this Code shall be deemed 
unlawful, nor shall any person making the same be deemed a trespasser 
on account of any defect or want of form m the summons, conviction, wnf 
of * attachment or other proceedings relating thereto 


Distress not illegal 
Qor distrainer a tres 
passer for defect or 
want of form m pro 
ceedings 


CHAPTER XLVl 

Miscellaneous 

539. Affidavits and affirmations to be used before any High Court or any officer of 
such Court may be sworn and affirmed before such Court or the Clerk of the 
Courts and pereons Crown, or any Commissioner or other person appointed by such Court fo’’ 
before whom affida ' ’ A f xj .cm 

vits may be sworn that purpose, or any Judge, or any Commissioner for taking amoaviis n 

any Court of Record in British India, or any Commissioner to administer 
oaths in England or Ireland or any Magistrate authorized to take affidavits or affirmations m 
Scotland 

Motes —I. Scope of the lectlon.— This section applies only to affidavits to be used in the High 
e£, under s 526(4). The only provision m the Code for use of an affidavit many Court subordinate toaHif 
Court IS s 74, which provides for proof of service of summons outside the jurisdiction of the Court issuing • 
In all other cases, inferior Courts are expected to act on direct oral testimony 

2 Affidavits not to be used to prove proceedings in Conrt below are wrong— An affidavit cannot 
be used as affording materials for reviewing a Magistrates decision When the charge is such that, if true, it 
would give the Magistrate jurisdiction, his decision is final. 10 B. H. C. R. 102 

•Tbt. «ot<J w*. •ub.lllul.d fprtbaword ‘d itrM* br Act XVItlof 1*21 
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3. Depatjr Magistrate not competent to administer affidavit to be nsed In High Coart— In 14 C 
653 It was held a Deputy Magistrate has no power to administer an oith to a person making an affidavit under 
this section. In 8 C. W N 40, an affidavit sworn to before a Magislrate was filed in support of an application 
under s. 195 for sanction to prosecute for perjury commuted before the High Court in its original civil jurisdic 
tion and the affidavit was objected to on the strength of the above Ruling Held the objection was untenable 
as the proceeding for sanction was a civil proceeding and as such the nffidavit was duly sworn under |s. 197 of 
tie Code of Ovtl Proced re 1882[nows. 139of Act V of 19081 

A Magistrate is a Judge within Uie meaning of s. 19 of the lenal Code read with s.4(2) of the Code only 
when he is exercising jurisdiction in a suit or in a proceeding Therefore an affidavit sworn before a 
Magistrate cannot be used in the High Court 9 Pat 110 

4 By whom affidaTits may be verified? — Any Court or Alagistrate or the Clerk of a District Court 
shall on application take such affidavit or statement on solemn affirmation and authenticate same b> 
signature Botnbay Ga etle 1879 pp 471—475 

5 Duty of perions who admiolster affldavlta aod those who prepare them — I am afraid however 
that it may be the case that the care and precision with which affidavits are intended to be verified and sworn 
tobythe personswho make them arc not always observed by those who administer affidavits and those who 
prepare them. The intention of the law is and it cannot be too often repeated that an affidavit inust contain 
nothing hut bare facts known to the person who makes the affidavit either personally or upon information from 
a source which hebeheies to be a correct source and oneon which reliance can be placed. Further as it is 
for human beings to make n mistake in reciting a fact the law requires that the contents of affidavits should be 
carefully read over to the deponents in words understood by them and vouched by them to be correct Per 
KvQX. 3 ivaSA Ik 

**‘539«A# (1) When any appi cation IS made to any Court m the Courts of any inquiry 
trul or other proceeding under this Code and allegations are made ther«n 
Affidavit la proof of respecting any public servant the applicant may jnve evidence of the facts 
conduct oi public j l l , t.»/* 

servant alleged m the application by arndavit and the Court may if it thinks fit 

order that evidence relaUng to such facts be so given 

An affidavit to be used before any Court other than a High Court under this section may 
be sworn or affirmed in the manner presmbed m section 539 or before any Magistrate 

Affidavits under this section shall be confined to and shall state separately such facts as 
the deponent is able to prove from hts own knowledge and sucli facts as he has reasonable grounds 
to believe to be true and in the latter case the deponent shall clearlj stale the grounds of such 
belief 

(2) The Court may order any scandalous i I irrelevant matter m an affidavit to b« 
struck out or amended 


*539-B. (1) Any Judge or Magistrate may ii any stage of any inquiry inal or other 
Local m< ction. proceeding alter doe notice to the parties visit and inspect any place in 

inspection. which an offence is alleged to have been comm tted or any other place which 

It 13 m his opi non necessary to view for the purpose of properly apprecuiing the evidence givenal 
such inquiry or trial and shall without unnecessary delay record a memorandum of any relevant 
facts observed at such inspection 

(2) Such memorandum shall form port of the record of the case If the Public Prosecu 
tor complainant or accused so de«iire> a copy of the memorandum ^hall R fumshed to him fret 
of cost 


73 
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Pfovded that, m the case of a tnal by jury or with the aid of assessors, the Judge shall not 
act under this section unless such jury or a»ewor:, are also allowed a view under section 293 

Referring to the enactment of these sections, the Sei Com say— 

" We have omitted the proviso contained in sub-seC (1) of the proposed news. 539 pro\iding that an 
accused person shall not be compelled to make an aihdavit, as in the first place it will be extremely difficult to 
say what the expression " accuaed person ’ means and, secondly, the proviso is in conflict with the provisions 
of sut>^ec^4) oi s Sid In view, however, oi the opposition minilesied m certain quarters ne think that subset 
(3J of the proposed new s SSsj-A might be omiitcd 

“ We think it desirable to provide that the copy of the memorandum referred to in sub^ec. (2) of the new 
s 539-B shall be given tree ot coat 

Mote — Omission to record a memorandam nader a 539-^. — See Note 62-& to a. 537. See also 23 Bon. 
j:..R.302,5oa 46. 

540. Any Court may, at any stage of any inquiry, tnal or other proceeding under this 
Code, summon any pv.rsOii as a vvitncas, or examine any person in attend 
Power to summon ance, though not auminoncd as a uitnesa, or recall and re-examine any 
^^mine ^rsmi^’pr^ person already exaramed , and the Court shall summon and examine or 
sent re-call and re-examine any such person it his evidence appears to it essential 

to the just decision of the case 

Motes— 1- How diieretfen vested la Conrt ought to be exercised?— l he nght of the Court te 
exercise the powers given by this section is oure>uici«d, 3 C. Uf. N. 702. This secuon confers very wwe 
‘powers upon a Court Hut the wider me powers, me greater the exercise ot discretion required of the Maps 
irate , and read along with s 2S2, it win be seen that by tins section, it was not intended that the Magi>tr^^ 
should exercise hts powers at the oidaiiig ot any person, out mat the powers are given to prevent any danger ^ 
miscarriage of justice, juai because some paniwacar witnesa lias not been called. JPer K.NOX, J,inl2i»h J* 
IS » 14 Or. L J. 682. I he Judge ought to exercise bi» own discretion and ought not to allow hiaiseJf to be 
guided by his superior, 7 S. L. K. 82 ss is Cr. L J. d7S See also Note 14 at p 7J5 

(j) Sechon not intended to reverse order prescribed /or Sessions tnal — It is not intended by th** 
section that a Judge should have power to reverse the order ot a bessions trial nnd call the witnesses suromow 
for the deience beiore the case lor the prosecution is closed, l* A. 242. 

fnj Magistrate must not anttctpale defence to prejudice accused person— This secUon is a supple" 
mentary proMsion enabling, and m certain circumstance:,, imposing on the Loun the duly of summoning * 
material or essential wiiness who would not otherwise be brought beiore the Court. A Magistrate misuses thu 
section in using it to anticipate the deience oi an accused person to his prejudice, and in using it, after sau*" 
fyinghimsell mat he has i good deience, to discharge instead ot acquitting him. A Magistrate cannot proper y 
resort to this section in order to avoid the responsibility ot making up his mind as to the value of the evident* 
for the prosecution , nor does the power herein conierred upon a Court to summon a witness extendto witu»scs 
named for the prosecution or the defence , for such witnesses the Court is bound to summon unless the 
be cause to the contrary, 11 P. H, 1886. It is not the province of the Court to examine any witness, unless 
pleaders on either side fiaie omitted to put some matenaJ question or questions , and the Court should 
general rule, leave the witnesses to the pleaders to be dealt with as laid down in s 138 of (be Evidence Ad 
the remarks in 6 C 279 b=s 7 C. L, B. 3SS 

(til) Section not intended to Jisk for witnesses — This section does not empowers Sessions 
fish for witnesses or warrant an order for lurther inquiry to be made by a committing Magistrate after 
has been concluded so far that no witnesses remain to be examined for either side, and the assessors 
given their opimons, 4 P. R. 1892. 

2. Coort bound to sammon and examine any sltnesi whose evidence Is essential to Jast and 
deeUloD of case.— Under this section the Couit is bound to summon and examine any witness whose ^ 

xeems to be essenual to the just and proper deasion of the case, 6 0 W. N 98. In a case in which 
loatter necessitating inquiry, or there is a question to be Cleared up and the witness proposed to be call 
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one upon whose testimony the Court could place confidence, the Court should call him, but certainly not one 
on whose evidence it could not rely, at any rate in a case tn whicli the prisoner is defended by Counsel, U 0 243. 
5rrltA.5]l, And although an accused m a Sessions trial miy, through his neglect, have lost his tight to 
demand that a witness whom he had not named before, should be summoned and the trial adjourned for that 
purpose, still if he satisfies the Judge that such evidence is material and his application is not merely to delay 
the trial, the Judge should tal^e the necessary steps to procure his attendance, 19 A. 602, Although an accused 
has exhausted the power of summoning witnesses for the defence, he is still enabled to examine witnesses not 
included in his list by moving the Magistrate to summon any otlier witnesses, for proper reasons, SO A. 43. 
i>ee also 8 A. 663 , 40 M L. J 323 ; 1 Rang 308. 

3. No Uagbtrato other than trial Magistrate can anminoa sltnesaes.— A Magistrate who is not seized 
of the case has absolutely no power to issue summons on witnesses at the instance of any part) An order for 
summoning witnesses cannot be passed during the temporary absence of the trying Magistrate, by a Magistrate, 
w ho IS not seized of die case, 36 A. 13. 

3'A Coart hearlngappeal on transfer, Dot bonnii by opinion of Magistrate from whom the appeal 
was transferred. — When a bub-Divisional Magistrate, in hearing an appeal, had issued summonses for the 
examination oi cerwin witnesses as Court witnesses, it is not incumbent on the District Magistrate, who with, 
draws the part heard .ippeal to his own file, to examine thoac witnesses. The Court to w'hich an appeal is 
transfe*red for disposal, and on which the responsibility for tis correct disposal rests, is not bound by any 
opinion as to the necessity for taking further evidence, formed by the Court from which the appeal wns 
transferred, and which is no longer responsible for the deaston of the appeal, 31 M. 277, where 23 U. 3li and I*- 
R. 29 I. A. 196 are rt/erred to 

4 Ceart may examine witnesses at any stage— 

(i) At any Ume before delivery of judgment— \ Magistrate is strictly within his rights under ifiis 
section in receiving fresh evidence after evidence of both sides had been taken and the case adjourned for 
Judgment, inasmuch as the case was still a pending case when such evidence was taken, 24 C. l<7. But if he 
does 80 , he must give the accused an opportunity of rebutting the evidence so given. See, however. 
Note 1 (iiij In 13 C. W. H. 414 = 12 Cr. L. i, 7, the practice of examining witnesses for the prosecution after the 
defence is closed to bolster up the prosecution was deprecated 4 C V. N. 604. See also 27 a V. N. 673 

(ii) Prosecution witnesses moy be interposed tn tmdst of accuied's case—h is entirely withm the 
discretion of a Magistrate conducting a trial m a warrant case to admit evidence on behalf oi either side at any 
stage of the trial but in exercising the discretion conferred on him by this section, he ought to have good 
reason for allowing witnesses on the part of the prosecution to be interposed in the midst of the case of the 
accused, 21 W. R. 61 After the prosecution lias closed its case, no further evidence can be admitted against 
the accused who has entered on his defence except under this section for which valid reasons must be recorded, 
10 A. L. J. 333 1 = 13 Cr. L. J. 772. 

3. Who may becalled as witnesses,— Any person m ly be summoned. 

(0 Right to summon Magistrates arc rrajiowered by this section and other provisions of 

die Code to summon persons resident tn another district as w itiioses, 3 M. H. C. R. Appz. T. 

{i») Discharged person as witness for proseeutiaa — fliere is no laworpnnaple which preveniv n 
person who has been suspected and charged with an otlnwe but disdiarged b) the Magiiirate for want «• 
evidence, being afterwards admitted as a witness for the prosecution 7 V. R. 41. 

(Ill) Apprehended person as a stt/ness— A person apprehended by the Police and brought bciore 
the Magistrate with the accused is a competent niiness, though not discharged by the Magistrate, provided 
he lie not charged along w ith the accused. SB.H.C.R.CrCa. L 

(If) II hen Court ij bound to eali tmeduaJ tsttness . — When the defence is based on s. IM, L P C, the 
Sessions judge may, aaing under this seaion ands. 16S oi the EnJemee Act, ascertain the behaviour exhibited 
by the pnsoiier during the years ot hi$ file iirevious to the bomiade, and, ii the accused has been kept is a 
lunatic asylum record m^lical evidence o' the fa,.ts observed there, Ratanla] 279. Where there was no 
evidence regarding the nature of the injuries vi-bich formed the subject of the offence under trial, the Sessions 
Ju l„e was bound under this section to summon the medical o'Seer as a witness, 6 C. 9. N. 93. 
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(&) Accuiti as a toxtness — This section does not seem to authorize the examination of the accused 
as a witness, not even at the stage of an appeal, as the appeal is but the continuation of the original case, U 
M. 431. See Note 17 at p 982 , 7 Lah. 148 

6. Ri^bt of both parties to cross<examla« Ceart witness on all matters.— The ordinary practice in 
properly constituted Courts is, that where a witness for the prosecution is not called on thepirtof the Crown he 
IS placed in the witness box in order that tile defence may have an opportunity of cross^xamimng him , aod 
a fortiori where the Judge thinks it necessary to call sudi a tvitness and examine liim, the prisoner ought to 
be allowed to cross^xamme him, 3 C 6l4ss 5C.L. R. 364 A complainant is entitled to cross-examine a witness 
summoned by the Court, 24 C. 288. When a witness is called by the Court under this section, the prosecution 
and the accused are both equally entitled to a full cross-examtnation of the witness on nil matters relevant to the 
inquiry The ctoss-exaTnination by the parties cannot under the law be restricted to the points on whidi he 
has been examined by the Court The parties have the same right of unrestricted cross-examination, ei'cn 
where an Appellate Court calls a witness acting under this section, 33 C 243 ; 47 A. 147. 

Note.— Under s 265 of the Evidence Act a party to a proceeding is not allow cd to cross-examine a 
witness, upon an answer given by him to a question put by the Court without the permission of that Court 
24 & 288. 

7. Accased’s right of crois.ezamlaation not taken away, when Court ealls wUnest abandoned by 
defence.— In the course of a trial, the accused obtained a process for the attendance of a Police-officefi but 
before the witness appeared, the accused asked the Court to countermand the order for the attendance of that 
witness The Sessions Judge, however, examined the Police-officer as a Court witness, but refused to al'o* 
the accused to cross examine him Held, the accused was eniuied to aoss-exanune him. The fact that he 
bad attended as a witness for the defence and was not examined by tlie accused, is no sufficient reason to 
refuse cross<xamination when he was afterwards examined by the Sessions Judge, 29 C. 3S7. See also 3 B. b 
R. Appx. Civ, OXLT. 

8. PablU Proseentor not entitled as of right to call witness not called before Magbtrate.— 
Public Prosecutor cannot demand, as of right, that a witness not examined by ihe Magistrate should be call™ 
and examined. It is entirely in the discretion of the Court, 14 A 212. 

9. Discharging accused on evidence of Court witnesses, not illegal.-. Where a Magistrate 
certain persons as Court witnesses and, relying on their evidence disci edited the complainant’s witnesses a""! 
discharged the accused, held that the procedure was not illegal Weir II, 714 

10. Failare to exercise dUcretlon not error la point of law —The High Court, as a Court of Revision 
cannot say that a Sessions Judge is wrong in point ot law, because he does not, m the exercise of his discreuc* 
under this section, postpone a case for the evidence of a witness 12 S, R, 44. 


* ‘ 540* A. (1) At any stage of an inquiry or trial under this Code, where two or more 
accused are before the Court if the Judge or Magistrate is satisfied, for r^ 
quine^andtHaTbcing recorded, that anyone or more of such accused is or are incapa * 

held in the absence of of remaining before the Court, he may, if such accused is represented b> ^ 
^wsed in certain pit-^der, dispense with his attendance and proceed with such inquiry or 
trial m his absence, and may , at any subsequent stage of the proceedings, 
direct the personal attendance of such accused 

(i) If the accused m any such case « not represented by a pleader, or if the Judge or 
Magistrate considers Ins personal attendance necessary', he may, if bethinks fit, and for 
be recorded by him, either adpum such inquiry or trial, or order, that the case of such accused 
taken up or tned separately ’ 

Note.— Thu section Is added by Act XVHl of 1923 and provides for a case where there Is a lar£* 
number of accused persons and when one or more of them Is inbapable of remaining at the bar ^ 


* TbI* aectloi, wm tpMted fcr Aet XVllI of If 
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Sul>sec (1) deals wth the case of an accused represented by a pleader and whose presence can be 
dispensed with Subsec (2) deals with the case of an accused, not represented by a pleader and whose 
personal attendance is necessary In such cases the Court mayeither adjourn the trial or order the accused to 
be tned separately 

541, (1) Unless when otherwise provided by any law for the time being m force, the 
Power to appoint Local Government may direct in what place* any person liable to be impri 
place of impnsonment goned or committed to custody under this Code shall be confined 

cnminal (2) If any person liable to be imprisoned or committed to custody 

convicted pe^ra who Under this Code is m confinement in a avil jail, the Court or Magistrate 
are in confinement in ordering the imprisonment or committal may direct that the person be 
civil jail, and their i * , i 

return to the avil jail *0 ^ criminal jail 

(3) When a person is removed to a criminal jail under sub-sec (2)f he shall, on 
being released therefrom, be sent back to the cavil jail, unless either — 

(a) three years hav e elapsed since he was removed to the cnminal jail, in which case 
he shall be deemed to have been discharged from the aval jail under s 342 of the Code of 
Civil Procedure ; or 

(^) the Court which ordered his impnsonment m the avil jail has certified to the officer 
in charge of the criminal jail that he is entitled to be discharged under s 341 of the Code of 
Civil Procedure 

Hotel.— '1. Sections 341 and 342 of the Code of 1882 correspond with s 58 of the present of 
Gvxl Procedure V of 1908. 

2, Jails for Earopeaa BrItUh labjicti.— ft) The Presidency jail, Hazanbagli, Penitentiary, 

the jails at Bhagulpore, Midnapore, Rajshshi, Cachar, Dacca, Dbaijeel ng, Chittagong, Cuttack, Tejpore, Patna 
and the lock up at Dinajpore.— Ch/ruZ/u Gaiette, 1873 

(«) Bombay jails at Poona, Yerowda Karachi and Mtn-^Bombaj/ Cosetie, 1873 The jails at 
Ahmedabad, Surat and Satara where imprisonment does not exceed one month and Karwar where impnson 
mem does not exceed three mouths — CattlU 1874 p 297 

(iti) Punjab — The jails at Lahore, Peshawar, Rawalpindi Multan, UmUalla and Delhi 
Gazette, 1873 

(in) Madras — The Madras Penitentiary and the jaib at Ootacamund, Rajabmundry, 
Coimbatore, Tnchinopoly, Vellore Cannanore, Cuddalore, Cochin, Calicut, Berhatnpore, Bellary, Madiua, 
Mangalore, Tellicherrj, Vuagapatam, Chingleput — Madras f^olificatsons, J672 and 1873. 

3. Dividing ImprUoninent between different Jalb. — There is no law empowering a Criminal Court 
passing a sentence of impnsonment to divide the iniprisoument between different jails. From this section and 
from s. 60, cL (/) of Act IX of 1894 and Act No V of 1670 it seems that this power belongs to the Local 
Government and the Inspector General of Ihison, Rntanlnl 827. 

i. niegal to lentenc* prisoner to Imprisonment In ** Police loek.sp** !b the atience of notifleatlos.— 
in the absence ol anj direction under this section by the Local Goverrment, declaring a Pohee lock up ' as a 
place where persons liable to be impri<onedni3} be corfined, u is illegal lor a Magistrate to sentence a 
prisoner to suffer impnsonment in such a place The Icnns pnson and * jail * do not include a • Police lock 

up,* 7 L. B. R. 6! s IS Cr. J. 10. 

S. Ii it Illegal to commit perten to Jail net appointed by Local Coveramtot?— In 39 C 2S8 (F.B.) the 
question was raised whether committing an European Bntt<b subject to a pil which bad cot been appoiced 
b) tlie Local Government for custody ol European Cntish sub-ects was without juri'dirtion or was ccly an 


* a rUc w trroi£t#d n D(i ■ ' trues uiOisib, edsiteUs atljcf 
t Ft* lb* eet frsf»'‘»sV^K03a (i) It* sat Cf®» “alSI * 
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irregularity which was to be rectified not by an application under ss 491 and 456 but by a transfer of the peb 
tioner to a proper jail under s 29 of the Pnsoners Act and the question was howe\er not deeded as the 
particular jail in the case was found to haw been nppointed Two of the Judges were of opinion that no 
question of jurisdiction was involved 


Power of Presidency 
Magistrate to order 
prisoner in lail to be 
brought up lor exam 
ination 


trate for examination 


542. (1) Notwithstanding anything contained in the Prisoners 
Testimony Act, 1869, any Presidency Magistrate desirous of examining, as a 
witness or an accused person, m my case pending before him, any person 
confined in any jail within the local limits of his junsdiction, may issue an 
order to the officer m charge of the said jail requiring him to bring such 
prisoner in proper custody, at a time to be therein named, to the Magis- 


(2) The officer so in charge, on receipt of such order, shall act m accordance tlieremth 
and shall provide for the safe custody of the prisoner dunng his absence from the jail for the 
purpose aforesaid 

Hoii.— The Prisoners Testimony Act, 18b9, is rivaled by the Prisoners Act III of 1900, printed m 
Appendix S 37, of the Act, provides for taking the evidence of a pnsoner by other Courts 5fralsoss.39aDd 
42 S 39 praaically repeiU the section of the Code 


Interpreter to be 543. When the services of an interpreter arc required by any 

bound to interpret Cnmin&l Ccuct hr the tnCecpretaUoci of any efiderrce or statexoesA he 

^ shall be bound to state the true interpretation of such ev idence or statement 

Note.— As to interpretation of evidence to the accused or his pleader, see s 361 and the JndtM O^hs 
Act X of 1873, s 5 printed in Appendix Notwithstanding the provisions of s. 354 , vvhen an interpreter U 
employed, the language in whi^ the statement of the accused is conveyed to the Court by the interpreter 's 
the language in which It should be recorded, 8 C. 826 , 21 C. 642. Failure to administer oath by the interpre er 
does not make the deposition inadmissible, 30 C. 808. 

544. Subject to any rules made by the Local Government any Cnmin*! Court 
Expenses of co payment on the part of Government, of the reason 

plainant 3 *& wUnessM expenses of any complainant or witness attending for the purposes, of any 

inquiry, trial or other proceeding before such a Court under this Code 

Notes— L Court’s discretion to determine the espeDses to be paid to witness most be exercbed 
reasonably. — The rules framed by the Government for payment of expenses, etc., invest the Magistrate try 
warrant-case with a disaetionary power exerasable by him within the limits specified in the rule itself. So 
discretion, however, must be exercised according to sound judicial pnnciples and reasonably, 9 Bom. ^ ® , 

= S Cr. L. J. 329. In this case the Magistrate at the close of the prosecution and before the commenceme'i* 
the defence removed his Court to a distance on account of other official business, it was heid, that the accuse 
should not be made to suffer and the expenses of fais witnesses ought to be paid by Government. 

2. Acensed not to be called npon to pay expenses when witnesses re-snnmoncd under s. 340 
8 Bur. L. T. 43 =, IS Cr. L. J. 637. 

a. Rules made by various Local Oovernmenta for payment of expenses of complainants and 
witnesses— 

BENGAL RULES 

4 The Criminal Courts are authonied to pay at the rates specified below the expenses (n) 
complainants or witnesses whether for the prosecution or tor the defence (t) meases in vrhich the prosecu ' 
is-inslituted, or earned on by, or under the orders or with the sanction of the Government, or any Ju » 

• Th« wart* w| t III. iir..i)u> rtoelhn o/lh. 0»«»-aar Qafral In Council w»r« omitted ty Ihi Cevolulioit iit 
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Magistrate or other public officer or in which it shall appear to the presiding officer to be directly in furtherance 
o! the interests of the public service and (li)in all cases entered in column S of the Schedule II appended to 
th“ Criminal Procedure Code as not bailable and (i) of uitnesses m all cases in which they are compelled by 
the Magistrate of his own motion to attend under the provisions of s 540 of the Code 

2. If a witness IS summoned at tlie instance of the complainant or accused under s 244 his expenses 
shall not be withheld from him except on the ground of failure to do his duty as a witness when summoned 

3 Asa general rule the allowances to be paid to complainants and witnesses shall be a diet allowance 
calculated at the following rates — 

{a) For the ordinary labouring class of natives 2 annas per diem. 

(^) For natives of higher rank in life 4 annas per diem 

(r) For Europeans and natives of supienor rank a diet allowance according to arcumstances upto a 
limit of Rs. 3 per diem. 

4 In addition to the abo\e charges for toll at femes will be allowed at the authorized rates to the 
extent to which they may have been actually incurred. 

5 Other travelling expenses will be given only when the journey could not have been performed on 
foot, or in the case of persons whose age position and habiis of life render it impossible for them to walk In 
such cases in addition to diet allowance and ferry tolls travelling allowance shall be given at the following 
rates — 

( 1 ) W hen the journey is by rapid dlk by road the actual expenses incurred up to maximum limit of 
4 annas a mile 

(2) W hen the joumej is wholly or partly by rail — 

For the ordinary class of natives th rd-class railway fare 

(4) For natives of higher rank in life intermediate dass railway fare except in the case of Darjeeling 
Himalayan Railway where second<lass railway fare may be allowed. 

(r) For Europeans and nativ es of supenor rank second-class railway fare 

(3) In the Eastern Oistrias of llengal where the only mode of travelling is by water the actual 
expenses incurred for boat hire up to limit of Rs 2 per diem 

6. Notwithstanding the above rules— fl) Government servanu when summoned to give evidence in 
iheiTfuiUc capacity shall receive nothing from the Court In this case they are eniitled to travelling allow 
ance under the Civil Service Regulations Government servants when summoned to give evide ice m their 
private capaaty may be paid by the Court and may retain any travelling allowance due to persons of correspond 
tng rank under these rules but no diet allowance and they shall not be entitled to any travelling allowance 
under the Civil Service Regulations.— ( 2 ) To witnesses toltowing any profession such as medicine or law a 
special allowance shall be given according to circumstances. 

7 Officers will be held responsible that parties orwitne«<es are brought to Court together as far as 
possible, so as to save expense. The hue of more than one boat «hall rot be allowed in ore case un e s the 
presiding officer is satisfied that the witnesses cou d rot have aiianged to ceme together 

8. The number of days for which diet allowarce should be granted will Le detein ired by ibc otLccr 
ordering payment in each case. 

9 For this purpose and for regulating the teimburceirert of tolls paid a tab e ihall te pxfaiedand 
kept in each Court showing the distance of each thana iicmihe stdder unci «Ld vbcicii etc sulicns the 
number of intermediate femes to be crossed ard tbc auhuucd tales ot charges tor tolls attvcholile t leiius 
the existence or absence of roads or waterways I'Cing al o noted in the table. 

The above rules are issued in supcr'^ession ©fall existing rules.— CW Oaz lert J JvIyZtd 
648. 

BOMBW RULES 

1 raytnent of the expenses c4 comphtsaots and witnesses cn the part of Govertcect iriyte 
Cffdered— 

( 1 ) hj C^Ue/SesnOHj la any case whichcoc^beio^sucfaCotss, 
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iiregulanty uhlch was to be rectified not by an application under ss 491 and 456 but by a transfer of the pen 
tioner to a proper jail under s 29 of the Pmoners ytet and the question was however not decided as t^’ 
particular jail in the ta'C was found to have been appointed Two of the Judges were of opinion that 
question of junsdiction was involved 

542k (1) Notwithstanding anything contained in the In 
Jeslimony Act, 1869, any Presidency AJagistrate desirous of ctinnmn-, ^ 
witness or an accused person, m any case pending before him, aii> pUs 
confined m anj jail within the local limits of his jurisdiction, may issuc a" 
order to the officer jn charge of the said pil requiring him to bring such 
prisoner m proper custody, at a time to be therein named, to the Mags- 

(2) The officer so in charge, on receipt of such order, shall act in accordance tlicreuuh 
and shall provide for the safe custody of the prisoner during his absence from the jail for the 
purpose aforesaid 

Note.— Prisoners Testimony Act, 1869, is repeated by the Prisoners Act III of 1900, printed n 
Appendix. S 37, of the Act, provides for taUng the evidence of a prisoner by other Courts, ^rralsossasand 
42. S 39 practically repeals the section of the Code 

Interpreter to be 543. When the services of an interpreter arc required by any 

bouad to mterpret Cr/mnsl Court hr the mterpretatson of any evidence or stalewent he 
^ ^ shall be bound to state the true interpretation of such evidence or statement 

Note.— As to interpretation of evidence to the accused or his pleader, s 361 and W# 

Act X of )873,s 5 printed in Appendix. Notwithstanding the provisions of s 364, when an interpreter is 
employed the language in which the statement of the accused is conveyed to the Court by the interpreter i5 
Uie language in which it should be recorded, S C 828 , 21 C 642. Failure to administer oath by ibe lUterpretef 
does not make the deposition inadmissible, 30 C. 800. 

544. Subject to any rules made by the Local Government any Crinunal Court 
Expenses of co thinks fit, order payment on the part of Government, of thereasofl 

plainants*& witnesses expenses of any complainant or witness attending for the purposes, oiiay 

inquiry, trial or other proceeding before such a Court under this Code 

Notes --L Couet's dbcrellon to determine the expenses to be paid to wituess most be exerebei 
reeeaasiffi — 77)e rufes iramerf by lAe Goicrnmcnt jot payment oi'expen'^s, efc, itivestfAe MsgrstiVte 
warrantose with a discretionary power exerasabte by him within the limits specified m the rule itself- “ 
discretion, however, must be exercised acoirdiDg eo sound fudiaal pnncipJes and reasonably, 9 Bom. L 
= 3 Cr. L J. 329. In this case the Magistrate at the close o! the prosecution and before the commencement o 
the defence removed his Court to a distance on account of other official business , it w as he/d, that the accus 
should not be made to suffer and the expenses of his witnesses ought to be paid by Government. 

2. Accused not to be called npon to pay expeaset when witnesses re'suniinoned under s. 346'^*^^ 

8 Bur. L. T. 43 s IS Cr. L. J. 687. 

a. Rules made by various Local OovernmenU for payment of expenses of complains®** 
witnesses— 

BENGAL RULES 

4 The Criminal Courts are authorized to pay at the rales specified below the 
r o m j ^ lainacts or witnesses uhelher tor the proseevUt^J or for Ibe defence f i^ia tases in which the prose i 
IS. instituted or carried on by, or under the orders or wiflv the sanction of the Government, or a®y 
•Thkwarrji vitb th. naetlin ol the 0>T« Bor Gmvral la Cauacll were omitted by «A* PtwVw/Io* 

of Itto 


Power of Presidency 
Magistrate to order 
prisoner in tail to be 
brought up lor exam 
ination 


tnte for examination 
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Magistrate or other public officer or in which it shall appear to the presiding officer to be directlv in furtherance 
of the interests of the public service and (ii) in all cases entered in column 5 of the Schedule II appended to 
th* Cnmmal Procedure Code as not bailable and (3) of witnesses in all cases in which they are compelled by 
the Magistrate of his own motion to attend under the provisions of s 540 of the Code 

2 If a witness IS summoned at the instance of the complainant or accused under s 244 his expenses 
shall not be withheld from him except on the ground of failure to do his duty as a witness when summoned 

3 Asa general rule the allowances to be paid to complainants and witnesses shall be a diet allowance 
calculated at the following rates — 

(a) For the ordinary labounng class of natives 2 annas per diem 

(^) For natives of higher rank in life 4 annas per diem 

(c) For Europeans and natives of supentw rank a diet allowance according to circumstances up to a 
limit of Rs 3 per diem. 

4 In addition to the above charges for toll at femes will be allowed at the authorized rates to the 
extent to which they may have been actually incurred 

5 Other travelling expenses will be given only when the journey could not have been performed on 
foot or in the case of persons whose age position and habits of life render it impossible for them to walk In 
such cases m addition to diet allowance and ferry tolls travelling allowance shall be given at the following 
rates — 

(1) When the journey IS by rapid dak by road the actual expenses incurred up to maximum limit of 
4 annas a mile 

(2) hen the journey is wholly or partly by rail — 

{<i\ For thft ordveAfy class of uatvves Ui«d<lass railway (ate 

(i) For natives of higher rank in life intermediate class railway fare except in the case of Darjeeling 
Himalayan Railway where second<lass railway fare may be allowed 

(r} For Europeans and natives of superior rank second class railway fare 

(3) In the Eastern Districts of Bengal where the only mode of travelling is by water the actual 
expenses incurred for boat hire up to limit of Rs 2 per diem 


6. Notwithstanding the above rules— (I) Government servants when summoned to give evidence in 
their pubiic capacity shall receive nothing from the Court In this case they are entitled to travelling allow 
ance under the Civil Service Regulations Go ernmem servants when summoned to give evideice in their 
private capaaty may be paid by the Court and may retain any travelling allowancedue to persons of correspond 
ing rank under these rules but no diet allowance and they shall not be entitled to any travelling allowance 
under the Civil Service Regulations.— (2) To witnesses following any prolession such as medicine or law a 
special allowance shall be given according lo circumstances. 

7 Officers will be held responsible that parties or wiines es are brought to Court together as far as 
possible so as to save expense. The hiteof more than one boat <ha1t not be allowed in ore case un e<‘s the 
presiding officer is satisfied that the witnesses could rot have aiianged to ccine together 

8. The number of days for which diet allowance should be granted will be deieimired by ibe officer 
ordenng payment m each case. 

9 hor this purpose and for regulating the reimbursetrent of tolls paid a tab e ball be prefaiedand 
kept In each Court showing the distance of each thana Itcmibe sudder uiici ai d tbcidii sic sulicns the 
number of intermediate femes to be crossed ard the avtboiued rates ot tbaiges lor lolls at t«th ol il e e lerjies 
the existence or absence of roads or waterways being al o noted in the table. 


pngt 648. 

1 

ordered- 


The above rules arc issued in supersession ofall existing rules.— Cc/ Caz,IcTt l^JtlySrd iiss 


BOMBAY RULES 

Payment of the expenses of ooinpL.inasts and witnesses on the part of^(J 


1 


(l) by Courts efSeiSi^^ la any case whjdi costs bdere such Cotrs , 
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(2) by Magulratei (a) in every case in wWdi the offence, or any of the offences charged against 
the accused, is a non bailable offence , and (i) in cases in which the offence or all of the offences charged 
against the accused is or are, bailable, only if the prosecution has been instituted or is being earned on b}, or 
under the orders of, or with the sanction of Government, or of any Judge, Jfagistrate or other public officer, or 
if the Magistrate thinks that the prosecution is directly in furtherance of the interests of the public senice, or 
that the person to whom payment is to be made is in indigent cirumstances 

Provided always that no such payment shall be made to any witness on the part of Government when 
the expenses of the attendance of such witness have been deposited In Court under ss 216,244or257ofMr 
Crtmtnal Procedure Code 

2 Payment as aforesaid may be made at Hie rates specified below , itx — 

{a) In the Moiussil European md East Indian witnesses when summoned to give evidence are to be 
allowed their actual expenses for carnage, when the same are not in excess of 6 annas a mile They are also 
to be allow ed a s,um not exceeding Rb 2 8 a d ly lor subsistence, if they demand the same 

(6) European and East Indnn wniicbses coming Irom the Mofussil to attend tnals at the High Court 
ire to be remunerated as follows — 

Ij/ ciass — Each person coming under this class to be allowed 4 annas a mile as travelling expenses for 
himself and a servant if a railway be available, and 8 annas per mile, if the pnly means of communication is an 
ordinary road , 5 rupees a day as hotel charges while in Bombay , and 2 rupees for carriage-hire for each day be 
may have to attend the High Court 

2«rf e/ajf —Persons under this class to have their actual travelling expenses, 3 rupees a day as board 
expenses in Bombay, and i rupee conveyance hire for eadi day of attendance at the High Court 

ard f /njj — Persots of this class to have thew actual travelling expenses and 1 rupee 8 antns a day as 
board allowance 

Kote —The Magistrate or other authority who sends a witness to the High Court shall determine 
to which of the above classes he belongs. 

(c) As a general rule, native witnesses of the better class as fiaMt, pandharpeihat, rntrehants, 

and persons of corresponding rank as well as all witnesses who are m no way concerned in the case lO wbicn 
their evidence is given but whose evidence is required for furthering the ends of jusuce (such as attestiof 
witnesses to depositions and inquest reports, provid^theycanread and write), are to be allowed 6 annas a day 
as subsistence money, and they are also to receive railway and other travelling expenses that have been actually 
incurred by them, provided they be reasonable 

(d) Native witnesses of the class of cultivators and menials, who would not under ordinary circi^ 
stances voluntarily incur any expense on account of special lodging when away from home, are to be allow 
subsistence money at the rate of 4 annas a day, and are also to receive railway and other travelling expense* 
actually incurred by them provided the same be reasonable. 

Note.— 9 Boro L.K 353 = 9 Cr L.J 329 in Hotel 

3 Peculiar cases, * e , cases not coming under ihe operation of clauses {«) (9), (r) and (d) of Rule 2, aic 
lobe dealt with according to their own merits, and at the discretion of the Court from which subsistence 
travelling allowance is demanded 

4 When a witness lives in the •same town or village in which the Court, before which he is required to 
give evidence, IS situated, the Court may award him such sum, not exceeding 4 annas a day, as may 

him for any loss he may have incurred by attendance upon the Court Subsistence allowance should P 
to witnesses day by day as it may become due , payment should not be deferred until the conclusion o 
\.m\.~Bombrty Gazette, 1884, Pt, I, p 204 , Maft,p 394 

MADRAS RULES 

(a) /n the Citfcf Madras 

1 ijubject to ilie provisions hereinafter contained, the expenses of witnesses will be paid on behalf of 

Government In the following classes of cases, ns — 

(•j) Cases shown in the >eccLnd.3ct)edn1e of tbeCode of Criminal Procedure as not bailable. 
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(J) Cases m which the prosecution Is instituted or carried on under the orders or w uh ihe sanction 
of tlie Go\emor in-Council or of any public servant acting as such. 

{e) Where the witness m question has been compelled to attend by a process issued under section 
540 of the Code 

{</) Cases m which the Court certifies that the attendance of such witness was direaly in furtherance 
of the interest of public justice. 

2. For Uie purposes of these rules, Europeans, Eurasians and Natives shall be divided into three 
classes, and the Magistrate before whom they are required to aj^ar, or the Commissioner of Police, or, in the 
case of witnesses from the Mofussil, the Magistrate of the distnct from which they come, shall fix the class with 
due regard to the station in life of each individual 

Note.— For the purjxises of this rule, the Magistrate of the district ma> delegate his powers to any 
Subordinate Magistrate. 

3 The following are the maximum rates which may be awarded to the several classes of witnesses 
and no expenses in excess of, or other than those here provided for, shall be allow ed — 



1 

1 

Carnage hire 

1 Travelling expenses, if any, incurred. 

Witness 

Chss. 

Subsistence 

allowance 

allowable 
for days of 
actual at 

By rail 

By road. 

By sea 
or 




tendance. 

canal 

f 

Europeans and Eurasians | 

1 st class 

2(id ,. 

5 Rs per 
day 

3 Rs per 
day 

1st class 
fare 
2Dd , 

8 As. per 
mile 

6 „ 

o 


3rd „ 

In.. - 

1 Rie. 

3rd „ 

4 .. .. 

In 







1 st „ 

2 » 

2 Rs. „ 

isi 

6 „ H 


Natives 

2 nd „ 

1 Re .. 

1 Re. „ 

2nd „ 

2 „ » 

§£. 

3rd „ 

5 As. ,. 

Nil 

3rd „ 

2 „ per 10 


1. 





miles. 

< 


4 All disbursements under these rules shall be made by the Commissioner of Police, to whom 
witnesses coming from the Mofussil should report themselves on arrival at Madras. 


5 Witnesses resident in the Presidency town will be entitled only to such actual expenses as they may 
show to the satisfaction of the Commissioner of Police that they have been obliged to incur in obedience to the 
processor order of the Courts. 

6. Witnesses sent from the Mofussil will be furnished with a cenificaie by the despatching ^lagistrate 
showing the class to which they belong, the date of their departure, end the correct distance (if any) to be 
travelled by road , and unless suA certificate is produced before the Commissioner of Police that officer may 
disallow all or any of the expenses daimed. 

7 Mofussil Magistrates may nuke reasonable advances to witnesses summoned by thelligh Court or 
Presidency Magistrates and requinng such advances to enable them to reach Madras, but shall in every such 
case note the same on the certificate refmed torn RuleTX The Commissioner of Police should also be advised 
of sudi advances and he will refund the amount to the officer nuking the advance. 

8. W'henever It IS praaicable for wttnessesto navel by rail or steamer, they shall be allowed nomore 
than the rates presenbed for those modes of conveyance 

9. Subsistence allowance ma) be paid lor the days occupied in travelling to Madras as welt 
as in the return joumev The subvistence allowance a* Madras will cease as soon after the oondus on of tb* 
imjuiry or trial as the means of quitting the town become available. 

IQ. The expenses of witnesses will be paid on prodjction of a certifica'e signed by the presiding 
Magistrate, or, in the case of ihe High Court, br the Cferk of the Crown, s^fng f<>rth tfce iaqui'y O' tna! in 
which their attendance was required and the days on «bch thn attended. 
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11 It shall be competent to the Court before nbidi a Tiitness appears to disallow pajment of an) 
expenses on behalf of Government, if for any cause sudi Court thinks fit to do so 

IZ The Commissioner of Police will disallow the whole or part of the expenses of any witness for 
the defence whose evidence may not seem to him to have been material, unless he is satisfied that such 
witness has been brought down to Madras against bis will and that no compensation for his expenses has been 
paid or deposited by the defendant Thispowerdoesnotextendlothe case of a witness who has been examined 
and certified by the Court or Magistrate to have been inatenal 

IJ In applying the foregoing rules to public servants to whom the Civil Service Regulations are 
appliLible, the following additional rules shall be observed — 

(1) When a public servant appears in any case under Rule 68 to give evidence m his official 
capacity, that is, evidence of facts within his knowledge as an official, no payment shall be made to him 
but the Court will give him a certificate setting forth that he appeared to give evidence of what had come to 
his knowledge or of matters with which he had todeal in his offiaal capacity, the dates on which he appeared 
and the period for which he was detained, so as to enable him to draw travelling allowance and baita under 
\rticle 1133 of the Civil Service Regulations. 

(2) When a public servant appears m his official capacity as a witness in a case which does not come 
under Rule 68 {ef > , in a case m which s 244 (3)or s 257, Code of Cnminal Procedure, is applied) or wben 
a public servant appears to give evidence in any case as a private person, travelling allowance andbatumay 
be paid to him in the ordinary manner, but the Court shall send an advice of all such payments made to him to 
the head of the office in which he is employed In this advice the amount paid as batta and the period dunn? 
which the attendance of the witness in Court was necessary shall be stated. 

13) When an olhcial of the Court of Wards appears m his official capacity as a witness loacas* 
connected with an estate under the supenntendenceoftbeCourt of Wards, the Judge or Magistrate before whom 
the trial takes place will furnish such ofhaai with a certificate showing the days on which he attended top'* 
evidence and the amount of batta and travelling allowance paid to him on that account 

*(4) When a public servant whose emoluments are governed by the Army Regulations, India 
appears, m any case under Rule (1) to give evidence in his offiaal capacity, he shall be paid the travelling 
illowdiice and batta admissible under these rules, and shall be /urnished with a cenificatesnowingin detailw* 

amount paid If the amount paid is less than the amount admissible to him under the military rules to whicb 

he is subject, the difference w 111 be paid lo him by the military authorities on produaion of the certificate 

14 Medical subordinates m Local Fund or Municipal employ (including Government servants lent w 
and p-iid by, local bodies) when attending Court, to give evidence in their public capacity, shall be paid the 

same rates of travelling allowance and batta as would be admissible to Government servants of similar pade* 

under the Civil Service Regulations 

15 Subjects of the French Government who are in the offiaal employ of that Government m th* 

I rench Dependencies in India, appearing as witnesses before Cnminal Courts in the Madras City may, if 
claims be made be paid their expenses at the rates to which they are entitled under the Regulations of th*’ 
own Government m like case. Magistrates are required to refer any doubtful claim for scrutin}' to the CoUe 

of South Arcot, who is the Special Political Agent for the French Depentiercies in India. 

16 Officials of the Government of Ceylon appearing as witnesses before Courts in Madras City may* 
It such claim be made, be paid their expenses at the rates to which they are entitled under thftReguIaUons^^ 
their own Government in like case The <daim should be submiUed thiough the bead of the deparimen 
which the ofhaai belongs 

(i) In ilofusiU Courts 

1 The Cnminal Courts are authonzed to pay at the rates specified in Rule 87, the expenseS^o 
complainants and witnesses in cases in which the prosecution is instituted or earned on by, or un ef 

orders or with the sanaion of the Government, or of any Judge, Magistrate, or other Public Officer, orw 

It shall appear to ihe Judge or Magistrate presiding over such Courts to be direaly in furtherance o 
interests of public justice , also in cases entered in coL 5 of the Sdiedule II, appended to the Code 
procedure, as not bailable; and in all cases in whidi the witnesses are compelled to attend by a Magi» 

under the provisions ol Chapter XLVI of the Code _ 

* byO O Jus* 1»I9- 
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2. (1) For the purpose of these rules witnesses are divided into two classes namely, ofiiaals and 
non-officials OHiaal witnesses that is to say public servants to whom the Civil Service Regulations are 
applicable summoned to give evidence as oRiaals are entitled to receue for their journeys to and from the 
Court and for the da>s spent b> them m attendance at die Court to gi\e evidence in cases coming under Rule 
8^ travelling allowances at the rates prescribed by the Civnl Service Regulations for the time being in force 
The Court shall not, however, make any payment to official witnesses in such cases but shall grant them certifi 
cates setting forth that they apjieared to give evidence of what had come to their knowledge or of matters with 
which they had todevl in their ofRcial capacity the date on which they ippeared and the period for whicli 
they vv ere detained, so as to enable them to draw travelling allowances and liitta under Article 1133 of the 
Civil Service Regulations. 

(2) When a public servant appears m his othcial cajiaaty as a witness in other cases {eg m cases m 
which s 244 (3) or s 2a7, Code of Cnniinal Procedure, is applied) or when a public servant ni^pears to 
give evidence in any case as a private person, travelling allowance and baita may be paid to him in the ordinary 
manner, but the Court shall send an advice of all such payments nude to him to the head of the ofhcc in which 
he IS employed. In this advice the amount ivaid as baita and the penod during which the attendance of the 
w itness in Court was necessary shall be stated. 

(3) When an offiaal of the Court of Wards appears in his official capacity as a witness in a case 
connected with an estate under the superintendence of the Court of Wards the Judge or Magistrate before 
w horn the trial takes place w ill furnish such official witli a certificate showing the days on w Inch he attended 
to give evidence and Ihe amount of batta and travelling allowance paid to him on that account. 

* (4) Wlieu a public servant whose emoluments are governed by the Army Regulations, Jndw 
appears in any case under Rule (1) to give evidence in his official capaaty, he shall be paid the travelling 
allowance and batta admissible under these rules and shall be furnished with a certihcate showing in detail 
the amount paid. If the amount p^id is less than the amount admissible to him under the military rules to 
which he is subject the di&erence will be paid to him by the military authomies on production of the certificate. 

3. Medical subordinates m Local Fund or Mumcipality (including Government servants lent to and 
paid by, local bodies) when attending Court to give evidence in their public capacity, shall be paid the same 
rates of travelling allowance and batta as would be admissible to Government servants of similar grades under 
the Civil Service Regulations. 

4 Non official witnesses are emitted to tnvelling allowances under two different scales as shown 
below, according as they are (1) Europeans or East Indians or (2) Natives, f ersons falling under either ot 
these descnptions are, for the purposes oi these rules divided into three classes and the Judge or Magistrate 
before whom they are required to appear either as complainants or as witnesses shall be careful to hx the class 
with due regard to the station in life which they occupy 



EuBOPEA^s East 

Indians 

Nativ es. 

1 

1st class 

2nd class. 

3rd class. ' 

1 st class. 

2nd class. 

\ 

1 3rd class. 

Travelling Allowance. 1 


1 

1 




Ry rail j 

1 l$t Class 

1 fare. 

2od Class 
fare. 

3rd Class 
fare. 

1 st Class { 
fare. 

2 nd Class 
fare. 

3rd Class 
fare 

„ road 

& annas 
per mile. 

' 4 annas 

1 per mile 

2 annas 
per mile. 

6 annas 
per mile. | 

2 annas 
per mile 

1 3 pies 

per mile 

sea or canal | 

1 

Aaual expenses erf passage. 

1 ^aual expenses of passage. 

Batta not to exceed 

3 rupees 
gerkiem. 

1 rupee ! 
ferdtttm. ' 

8 annas | 
ferditm, • 


S tn-us 
' per-dtnn. 

4 annas 
ferdiem. 


* S? C 0> *|S. Jaiieu. t,*U 
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5 In cases nltbin Rule 84 the Commissioner o! Police may make reasonable adiances to uitnesses 
resident m the City of Madras who are summoned by a Criminal Court in tlie Mofussil and who require the 
advances to enable them to reach the Court The Court issung the summons on being ad% ised by the Comm s- 
sioner of Police of the advances made vnll refund the amount to him 

6 The distance for which mileat,e and the number of days for which batta should be allowed for the 
journey to and from the station at which the Court js hdd and for attendance it Court shall be deteronned by 
the Judge or Magistrate ordering the payment in each case 

7 All bills for travelling allowance and batta to ramplaiDants and witnesses attending before the 
Courts of Magistrate of the second and third class shall be scrutinised by the Magistrate of the Div ision la which 
such Courts are situated before the charges included in them are hnally passed. 

8. Whenever a Msgistrate dismisses a case as frivolous or vexatious under s. 250 of the Code of 
Criminal Procedure no travelling nllowance or batta shall be granted to the complainant in such case. 

9 The Criminal Courts are authonzed to pay the necessary and actual expenses of carnage to a 
vvitness travelling by road in the case q{ persons whose sickness age position or habits of life render it 
impossible forthcrn to walk provided the expense incurred under this rule shall in no case exceed annas 8 a 
mile 

10 To Names and Europeans graded m the first class of non^jfficials they may also be allowed the 
actual cost of carnage hue to and horn Court on the days of attendance at Court 

U Subjects of the French Government who are m the official employ of that Government « the 
FVenen Dependericies in India appearing as witnesses before Criminal Courts mVhe Madras Presiitncj a»|- 
if such claim be made be paid their expenses at the rates to which they areentitled underthe Regulation^ 
their own Government in hke case. Magistrates are required to refer any doubtful claim for scrutiny to the 
Collector of South Arcot who is the Special Political Agent for the French Dependenaes m India. 

12. Offiaals of the Government of Ceylon appearing as witnesses before Courts in Madras Presidency 
may if such claim be made be paid their expenses at the rates to whicli they areentitled underthe Regulations 
of their own Government in like case The claims should be submitted through the head of the departmenitfl 
which the official belongs Sf^S K Ch&n^fs Cnmmal JiuUs ff/ J^racltct pages 18— 24 

ALLAHABAD RULES 

1 or conditions under which payments are to be made to prosecutors and witnesses see paras 1 and S 
of the Bengal Rules at p 1335 

The rates are as follows — 

(a) for the class of Natives who ordinanly attend the Courts 2 annas per diem plus tlnrd-class railway 
fare ii tl e journey be made by rail 

1^1 for Natives of higher rank jn life and for Europeans and Eurasians not coining underthe 

rufe the actual cost of convejance (not exceeding 6 annas a mile) pr 'econdeJa's railway fare //Krone rupee a 
day for subsistence ' 

(c) for Europeans and Eurasians following any profession such as lawormcdiane indigo planters 
and the hke actual expenses for conveyance (not exceeding 8 annas a mile) or first class railway fare /^ * 
allowance not exceeding Rs. 5 per diem the amount of the allowance to be fixed by order of the Court ° 
whidi they appear 

(i) for Government servants aaual travelling expenses only 

The number of days which should be allowed for the passage to and from will be determined by 
officer ordering the payment m each case. For tWs purpo^ a table should be prepared and kept m each Co 
showing the distance of each thana from the sndderstation and subordinate stations the number of interme la 
femes to lie crossed and the existence or absence of roads or waterways— Jl ' Gat 1875 p 106 

(0 payment of travelling and dieting allowanw to prosecutors and witnesses for the Crown atteodmg 
th^ High Court in trials coming before it in its original criminal juii diction will be made by the . 

(Clerk of the Crown), to whom such prosecutors and witnesses shall report themselves on arrival at 
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(u) Europeans and Eurasians shall be divided into three classes The committing Magistrate shall 
carefullj classify such persons according to their station in life and shall inform the Registrar 
The rates of psj merit of each class shall be as follows — 

TYmelltng Expenses— 

1st class 

By dak As. 8 per mile ■» 

ml IsKlasslare / 

Comeyance hire Rs.8 per diem. 

Boarding Expenses— 

In Allahabad Rs. 5 per diem. Rs. 3 per diem. Rs. 1-8 per diem 

On the journey 4 per diem 2 per diem. Re. 1 per diem 

Conveyance lure shall be paid only for the days of actual attendance at the Court 


2nd class 
Bona Jide 
expenses 
Rs. 2 per diem. 


3rd das 
Bona fide 
expenses 
Re Iperilicm 


(ill) The committing Magistrate shall inform the Registrar of the station in life of each natue prose 
culor and witness for the Crown and every such person shall be paid his bona fide travelling charges aiul 
boarding expenses by the way and during his stay m Allahabad according to such information. 

(iv) Boarding allowance at Allahabad shall cease as soon as the means of quitting the station become 

available 


(v) Thecommilting Magistrate may make areasonableadvance to any person desiring it to enable 
him to reach Allahabad Such advance shall not be refunded by the Registrar but shall be adjusted under the 
direction of the Accountant-General but the commuting Magistrate shall inform the Registrar of such advance 
so that he may be able to pay the rest of the due allowances. 

(vi) The committing Magistrate shall report to the Registrar the date of departure of every such 
prosecutor and witness and shall instruct each to report himself as directed in class (IV 


OUDH RULES 

Rui« (1 ) The Cnmiiial Courts may pay, at the rates specified below the expenses 

(u) of complainants and witnesses summoned to attend the Courts in alt Sessions cases and inquiries 
Into cases triable by the Court of Session or High Court (subject to the provisions of s. 216 of tie Cotie of 
Criminal Procedure in respect of necessary witnesses for the defence) 

(i) of comphimnts and witnesses for tl e prosecution in ill warrant-cases 

(f) of witnesses for the defence In those warrant-cases only m which the Magistrate does not consider 
It necessary to act on the distxetionary power granted him by s. 257 of requinng deposit of the expenses of a 
witness before summoning him. 

Sol* of r*t*« «« h Class /—Rupees 3 per diem. All Europeans and Eurasians of tl e b gf er and 

•xpeniMnur b« p« d middle classes ind Natives of the higher classes. 

Oass //—Rupee 1 per diem. Other I urij c-msindEurisians and Natives of resj>ectibilit> generally 
sudi as remmdirs and tradesmen of the better sort 

Oass III — Annas 4 jicr dienv Names below the preced ng class I ut with s* me stii is such is 
Inferior lemin lars petty tradesmen etc 

Class tl' - Annas 2 per diem. AU Names wot Included in the atwvecla&seb, such as diy4vt*ourers etc, 
o T*rnm*Bt tomnu onir (2) Nothing bcyond Actual traTclUng expenses shall be paid to Government 
"* *«rrvams. 

By Government Nolif cation No 1513 slated 2Slh ^ugust |S33 published m SariAUesfern 
rrotmees ^ OnJk Ga IM ‘^ptember 1SS3 -paixsrts and tkauhdsrs in the North Prt)v4nres 

A Oudh summoned as wltne^ses In Criminal C lurts shiD receive their exjienses at the same rate as persons of 
their rank of I fe who are not Government servams. 

(S) The Cout shall hive abso'ure discretion to determine, for the purposes of 
these rules to w hat dass »ej p efs o a belongs. 


Court • 4wrr«0.<i 
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(4) All persons residing wilhm six miles oi the Court may be considered as able to come in and 

return on the same dayj and should therefore be held entitled to one day’s sub- 
WitaeBst* coraine In sistence Those residing from 6 to 12 miles may come m one day and return the 

from the countrr next ; they should therefore draw two days subsistence, and so on , an extra day for 

e\erysix miles, or, in othernords, every witness may be allowed a day’s allowance for 
every 12 miles, or part of 12 miles, he has to travel 

(5) These instructions have reference only to the time occupied by witnesses in going and coming 

and they are to receive the expenses due to their class for each additional day that 
fromth*«^untrr"'"* they may be kept in attendance by the Court. In some cases it may be found neces- 

’ sary to order witnesses to appear a second time It will then be for the Court to 

determine whether they are justihed in remaining at the place where the Court sits, or should return to their 
homes for the time preceding the second date of hearing, in the former case they may be allowed 
subsistence for every day they are detained, in the tatter may be paid a second time for the journey 
to and from Court. 

Note. — As great difficulty is experienced in the disposal of cases of dacoity m which Nepalese sub- 
jects have to attend British Courts, the Lieutenmt Governor has with a viewoi 
securing the attendance of witnesses in sucJi c.ises from Nepal, been pleased to 
»»» r»* lu 1 sanction the payment of the enhanced rates of subsistence allowance, as noted below, 

to Nepalese subjeas in all such cases — 

Per dtem 
Rs A r 

For Class U I 8 O') 

„ HI 0 8 Ok To be given at the disaetion of the presiding 

„ IV . 0 4 OJ officer of the Court 

(6) Travelling expenses by railway or by rapid dik by road will be given only when the journey 

could not, with reasonable care and expedition have been performed on foot, or in 
the case of persons whose age position and habits of life render it impossible for 

cCawd ” '***' them to walk In such cases, in addition to expenses for subsistence, expenses fo^ 

travelling shall be given at the following rates — 

8c«i« of itiTriimt journey is by rapid dAk by rovd, llie ictu il expenses incurred up w 

a maximum limit of 4 annas o mile , 

(A) where the journey is wholly or partly by tail 
For NatiTM *«neniii 7 (1) for Natives generally, railway fare by the lowest class, 

(2) for Europeans, Eurasians and Natives of superior rank, second class railway 
Enropesni Eun»u»ii» ond but the Court may In Its discretion award first-class railway fare when the persons 

NitiTeopf •ap«rior rank ' 

concerned, trom tneir social position would ordinarily trav el by that class 

Provided that, jn cases where railway fare is paid, diet money will be paid u* 
»ddiUon*°"*^ ** addition to railway fare only for the number of days the complainant or witness Is 

actually absent from his home 

CENTRAL PROVINCES RULES. 

I Subject to the following rules, the Cnminal Courts are authorized to pay, at the rates speaH^d 
below, the expenses of complainants or witnesses ( 1 ) in cases in which the prosecution is instituted or cairidd 
on by, or under the orders, or with the sanction of, the Goveniment or any Judge Magistrate or other 
officer, or m which it shall appear to the presiding officer to be directly in furtherance of the interests of public 
Justice , 12) in all cases entered in column S of the schedule appended to the Criminal Procedure Code as cot 
bailable and (3) of witnesses in all cases in which they are compelled by the Magistnie of his own motio'' l** 
attend under the provisions ofs 540 of the Code 

Pa/f of Payment 

(o) For the ordinary labouring class of Natives, 8 annas per diem, together with actual railway f 
by the lowest class , 



s. 644 ] 
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ll6? 

(A) For Natives of higher rank in life, third-class railway fare and 4 annas per diem for subsistence , 

(f) For Europeans and Natives of superior rank, second<l3SS railway fare and a sum not exceeding 
2 rupees per diem for subsistence 

(d) For witnesses following any profession, such as mediane or law, a special allowance according 
to circumstances , 

(^) Go%emment servants required to attend a Criminal Court in their public capaaty, will receive 
no travelling or subsistence allowance under these rules but shall be entitled to draw travelling allowance 
under the rules in Chapter IV of the Travelling Allowance Code on an ordinary travelling nllowancc bill 
debitable to the department to which they belong A Government servant attending Court m his private 
capacity, has no higher claim to allowances under these rules than any other private individual and is only 
entitled to such railway and road travelling expenses as appear to the Court to be reasonable with reference to 
his status, provided that the amount paid shall in no case exceed the travelling expenses actually incurred 

(/) When there is no railway and a person is obliged to travel by d4L by road the actual expenses 
up to a maximum limit of 4 annas a mile for travelling by road may be paid subject to the proviso that the 
travelling allowance is onlj to be given where the journey could not have been performed on foot or in case 
of persons whose age position and habits of life render it impossible for them to walk. 

2 The Court ordering the payment under these rules of the expenses of a complainant or witness 
shall decide— 

(e) the class to which he belongs and the rate at wbidi he is to be paid , 

(A) the number of da>‘3 necessary for his journey to and from the Court. 

3 The Court shall exercise its discretion in ordering or refusing to order payment of expenses 
within the limits laid down in the foregoing rules whether an application lor payment be made or not— C P 
Cas Uotijieahan No J917, doted 5/A Apnt 18S8 , TAni Cr Ctr, Part II No 58 

PUNJAB RULES 

1 All disbursements on account oithe expenses of complainants and witnesses attending criminal 
trials before the Chief Court will be made by the committing Magistrate and will be adjusted by him. The 
committing Magistrate will determine the class to whidi each complainant and witness belongs 

2 . Except for any special reason tn any |)anicu]ar case complainants and witnesses travelling at 
public expense will only be allowed to travel by road and charge accordingly unless the Journey can be 
accomplished more che.vpl) nid expeditiously by rail 

3. The Committing Magistrate when despatching complainants and witnesses to the Qilef l.x>urt, will 
instruct them to rejxiri tliemselv es to the Registrar of the Court on their arrival at Lahore, and will at the sime 
time, report to that officer— 

(d) the name of each aimplainant and witness 

(A) the class to w hich he belongs 

(f) the date of his depvnure n> attend the Chief Court 

(</) wheUier any, and if s<i what advan e> have h*en nude to sudi complainant or witne-v^ to 
enable him to reach Lahore. 

4 \\ hen the tnal in which the com v’amint and witnesses have ai»pearcd In the Chief Courtis rorv 
duded the Registrar of that Court will intimate to the committing 'lagisirate the date oi the arrival of die 
complainants and witnesses at l.uhore and the dale on which it was possible for them to quit the itatirn. 
The subsistence at Lahore, will cease as soon aher the conclusion of this tnal as ihe m^aits < 1 <{tJtiiiDg iSc 
station l>ecotnes avsibt>1e 

5 The committing Magi trate nuj maVe reasonable adrsnees to complainatas aixl witnesses to 
enable them to reach luSofc , and, vrhen necessary, the Registrar of the Chief Court wiH make adra^es to 
them at luhore to enable them to return to their horses. Care abouVl be taken la making these advances that 
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a larger sum is not paid to any complainant or witness than he is entitled to receive under these rules, and 
before making advances to witnesses for the defence, the committing Magistrate should satisf> himself 
that such witnesses are material 

6 Advances made by the Registrar of the Chief Court under die preceding rule will be recov'ered 
at once from the committing Magistrate who will include the amount of such adnnce in his bill 

7 When all the expenses to whidi romplainaiits and witnesses sre entitled under these rules have 
been paid, the committing Magistrate will submit a bill for the same, supported by the necessary vouchers to 
the Registrar of the Chief Court for counter-signature. The Registnr’s counter-signature will be sufficient 
authority to support sucli charges In the public accounts 


BURMA RULES 

1 The Criminal Courts may at their discretion pay, according to the scale set forth m Rule 3, the 
expenses of compbinants and witnesses either for the prosecution or for the defence (l) in all cases which are 
cognizable by the Police , (2) m all cases entered in coL S of Sdiedule 11 appended to the Code of Cnniin<il 
Procedure as not bailable , (3) in all cases m which witnesses are compelled to attend the Court, under ss. 91 
103, 208, 217, 257 and 540, Code of Criminal Procedure, and(4)in all cases where the prosecution is instituted 
or carried on by, or under the orders, or with the sanction oi Government, or any Judge, Magistrate or public 
officer or in which the presiding officer thinks the prosecution to be directly in furtherance of the interests 
of public justice. 

2 Expenses of complainants and witnesses shall be payable according to the scale set forth in Rule 
3 on account of their journey to and from the Court and for the days during which they have been absent from 
their homes for the purposes of the tnal proceedings, etc Provided that (1) Government officers, who are 
entitled to travelling nllovvance under the Civil Trivellmg Allowance Code, shall not receive their expenses 
under these rules , and that (2) in cases in whicli the Magistrate acquits the accused under s. 245 or s 247, Code 
of Criminal Procedure, and is of opinion that the complaint was frivolous or vcxttious, the expenses of the 
complainant shall not be paid. 

3 The scale of expenses ptyable shall be as follows — 

(1) Ordinary Mounn^ class o/AWim— The actual railw-iy or neamboal fare to and from the 
Court by the lowest chss , or, where the journey could not have been performed by rail or steam boat, actail 
travelling expanses up to a limit of Rs 2 a day by boat and of four annas a mile by road , and the allowance for 
each day’s absence from home of six annas to those wlio are residents ot places other than the place where the 
Court is held, and of four annas to those who are residents of the place where tlie Court is held 

(2) PcKy Village officers —Double the above rates of daily allowance, same rales as above for railway 
or steam boat fare, or actual travelling exjwnses by boat or road up to the limit of Rs 2 a day by boat and o 
four annas a mile by road 

(3) Persons of higher ranks of hfe, such as clerks, tradespeople, yuntlkugyts and nreJe thugyU'" 
Second<lass railway or steamboat fare to and from the Court, or, where the journey could not have been per 
formed by rail or steam boat actual travelling expenses up to a limit of Rs 4 a day by boat and of six annas a 
mile by road , an allowance not to exceed, except in special cases, Rs 3 for each day’s absence from home to 
Europeans or Eurasians and Re 1 to Natives. 

(4) Persons of superior The actual sum spent in travelling to and from the Courtwitli^ 

allowance, according to circumstances, not toexceed, except in very special cases, Rs 5 for eadi day s ab<en 
from home to Europeans and Eurasians and Rs 2 to Native gentlemen 

(5) Ihlness following any profession, such as medicine or law—h special allowance according to 
circumstances. 

QHote.— Wffien the journey has to be performed partly by rail or stevnvboat and partly by road or boa^ 
die fare shall be paid in respect of the former ami mileage or boat allowance in respect of tlie latter part ol 
joumey] 

4 Allowances shall be paid underthe ordeisof the Court and intlie presence of the presiding 
and ordinarily at the conclusion uf the tnal, inquiry or other proceeding The presiding officer of the Con 
shall check the statement of charges and will be responsible that unauthorized cliarges are not allowed 
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5 In cases committed to the Court oi Session or to the High Court, the Magistrate who commits the 
case shall note in the list of w itnesses the class to which in htsj opinion, each belongs.— Gaxetle, 
No 182 Apnl 14th 1894 Part I p 284 * 

Special rule for Lower Burma. — A Cnminal Court shall not order payment on the part of Govern 
ment of the expenses of any complainant or witness whose evidence the j^siding officer may consider to be 
wilfully false— , 12tli May 1894 Part IV, p 456. 

Special rule for Upper Burma —It is left to the discretion of the Courts to pay the expenses of such 
v\ Itnesses for the defence as they see fit In exercising tins discretion it is for the Courts to satisfy themselves 
that the expenses are paid of all witnesses for the defence who are properly entitled to them that is of all 
« Itnesses, whatever be the nature of their evidence, who attended Court on subp/rna in good faith and without 
collusion with the accused. 

The Court should not pay the expenses of witnesses who give evidence that appear to be wilfully 
false, or who have been brought to Court with their own onvenience not because they know an>thing about 
the case, but because their presence there is desired by the accused or themselves — Burma Gazette 12th May, 
1894 Part IV, p. 456 

Anam Rulei — Assam Manual of Local Rules and Orders 1893 Edition p 188 

S45.* (1) Whenever under nuy law m force for the time bemjj n 

Power of Court to Criminal Court imposes a fine or confirms m appeal revision or otherwise a 
pay expenses or com ^ , 

pensation out of fine. sentence of fine, or a sentence ol which fine forms a part, the Court maj , w hen 
passing judgment order the whole or an> part ol the fine recovered to be 
apphed— 

(<t) m defraying expenses properly incurred in the prosecution 
t(3) in the payment to any person of compensation for any loss or injury caused by the 
offence when substantial compensation is in the opinion of the Court, recoverable by such person 
in *v Civil Court 

t(c)"hen any person is convicted of any offence which includes theft, cnminal 
misappropnatton, cnminal breach of trust or cheating or of having dishonestly received or 
retained, or ol having voluntarily assisted in disposing of stolen property knowing or having reason 
to believe the same to be stolen, in compensating any bona fide purchaser of such property for the 
loss of the same if such property is restored to the possession of the person entitled thereto 

(2) If the fine is imposed m -v case which is subject to appeal, no such payment shall 
Iw made before the period allowed lor presenting the appeal lias (lapsed or, if an appeal lie 
presented before the deason of the appe-il 

Note.— Amendmeat. Before the amendment oi this ««cuon u wav held in M B 893 tliat an order (or 
the {viyment of compcnvatlon to Uie pledgee was l>e)ond the sovpe of s 545 of the Code. 

Hut now by the insertion of cL{r)lo sub-^ec (I) compensation can be awarded to any bona fide pur 
duscr of property when It Is restored to the possession ol the person entitled thereta It is sulmutted that the 
term bona fide purchaser in d. (r) Inclu les -v mortgagee or pledgee. 

Notes.— 1 .^rs. SS6 as tobow fine may be recovered and s. 140 (2) as to the power of a SUgistrate 

to abate a public nuisance and recover the expenses. 

* It) Crpx Uunu th* Cmirt ijnixwinf • Cm c*iaeral)>« w cf aa oSr*r aadar > • (0 ef iSr Btrma ^<T* ^ ***« 

Xlt ef IV*r H*r pr » aui»«i.t<t is* rarixw* rf a Its, tLallaiarr baa bM« c»m*J bp Iba a'pww S'Vj tWai aaVatavtIal Wfiatt j* b rM»*ar. 
aVl* bp man aait la i— i n o 1 1 j iW I ajary Sar a.(s) of that ll«««WiK>a> 

t Tbiiataaaa vaa aaVat-mal bp Am XV1tl nf IPSi. 

I Tbte aUaaa »«a aAAaA b> •> J 

74 
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2. inalogons prcvUionB.— Under Indtan Forest j^ct Vlll ol 1878, compensation in addition to fine 
can be awarded when the conviction is under s 25, but when the conviction is under rules 21 and 26 framed 
under s 41, the compensation can he awarded only out of the fine, 8 Bom. I*. R. 126. See also Note 20 Under 
s 31 of the Court fees Act VII of 1870, the Court is bound to order the accused to repay to the complainant 
the Court fees. Such repayment is quite independent ol s 545 and is imperative and an order for repayment 
of such fees in addition to fine is a proper order, 21 M. 805, 8 Bom. L. R. 126. See also Cattle Trespass Ad, 
1871, s 22 

а. Police Patel cannot award compenBatlon.— A Police paleCs Court is not a Cnminil Court within 
tlie enumeration contained in s 5 , therefore he has no power to mak.e 'in order under this section. Rat^rdal 
317. The same rule would govern village headmen tn Madras 

WHEH ORDER FOR COKPENBATION MAY BE MADE. 

4. Payment of compensation when part only of fine reallied —An order imposing a fine of Rs. 4 0®0 
directed as follows Out of the fine if recovered from the accused, I direct that Rs 3 000 be paid to prosecu' 
tion witness Not’ A portion only of the Rs 4 000 was realized and the Judge thereupon passed an order that 
the Government had a prior claim to the extent of Rs i.OOO and it was only in the event of there beiPS® 
balance that the prosecution witness No 1 had an> claim to the compensation /{etj, that it was open to the 
judge when imposing the sentence to provide for the proportionate distribution of the amount realized In ‘he 
absence of any such direction the order could not be construed to mem that nothing should be psyable to the 
prosecution witness until the full amount of the line w as realized 2 H. L. W. 22 » 16 Cr. L. J, 38. 

5. Compena&tloa cannot be awarded 00 ae^aittal or dbehar^e —This section does not gu’e 

to a Court to award compensation for alleged offences other than those which form the subject of lOAUtty 
m the case m which the order is made, still less lor offences of which ihe accused has been acquitt®'^ 
Ratanlal 407. Nor where the accused is discharged and no fine is imposed, 23 B. 717, 4 Mad. H. C, 
fipp. XZVllL 

б. Order for compensation should, be part ot Jadgment.— The award of compensation should b4 ^ 
part of the sentence or order made upon a conviction for an offence of the nature specified therein, and should bs 
founded upon a statement of loss, damage, or expenses as the case may be ascertained at the trial 11 ff. R ^ 

It cannot be made afterwards An award of eompeusation after judgment has been pronounced and the 
credited to Government, is illegaL— A/ H C •/Vo, 13/A March, 18/8 See also24H 303 ; 5 Bom. b* 

The Court in ordering a portion of the fines inflicted on prisoners to be paid to the complainant should recof 
under what section or on what grounds it so orders, 2 W. R. 38. 

7. Separate order for payment of expeuaea In addition t» floe Improper.— Expenses should ^ 
paid out of the amount of the fine imposed, and a Separate order for such expen’ies is improper, Ratanlal 34 m 
4 Boul. lu R. 877, Aw order dweeung the payment of cotwpeusaUow la addition to fine vs vltegal, 8 Bom. b. ^ 

126 j Ratanlal 196. In 24 M 303, the accused was convicted of having caused hurt and fined Rs 15 and 
also ordered to pay compensation of Rs 12-4 or Rs 2-4 being Court fees paid by the complainant, and Rs » 
iKing damages for other expenses incurred //e/d, that the levy of Court fees* Rs 2-4 was warranted by s 31 
the Court fees Aet^ VIl of 1870 as the duty of the Court to awnrd Court and process fees in addition to ths fii'® 

IS imperative. But under this section, as the Court has a discretion to -iwird the expenses of the prosecouo . 

It must be tahento excludethose expenses mregard to whiUithe Court has no discretion. Expenses om 
than Court fefes incurred in tlie prosecution, canonly be awarded to the complainant out of the fine levied 

the accused and cannot be levied from the accused in addition to the fine In making an order under l 
‘ection the precise nmount of fees directed to be paid to complainant under s Si, Courtfees Act and 
amount ol compensation to be paid under this section out of the fine, should be distinctly, specified, 1 

R.ei6. 

ODT OF 15BAT FORDS COMPENBATION MAY BE QlVEH. 

8. Coropensatlon may be ordered only oat of Soe imposed —A Magistrate cannot, without 

a substantive sentence of fine, order payment of compensation bj an accused person to a complainant •«* 

11, Tl9| 21 B. 71T J 24 II 803 "The proper course is to Impose 1 fine, and out of the fine realized direct paymeo ■ 
to the coniplalmtu of such amount ns the Cotiit thinks fit, having regard to the provisions of the section, S I 
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s. 545] 

L.B.I0i. It IS inexpedient to order the payment ol expenses of a suit under Ike IVoriinert's Breach of 
Contract Act, 1859, because no fine can be imposed under tint Act, Ratsnlal B23. Compensation can be ordered 
only out of the fine recovered, S Bom. L. R. 976. 

9. Caonet be paid oot ot profits of forfeited property.— This section has no application to amounts 
realized by forfeilure of property When a person was sentenced to undergo a term of transportation and 
adjudged to forleit the rents and profits of his property during that term held, that it was not competent to 
the Court, before which he was tned and convicted, to award any portion of the said rents and profits as 
compensation to complainant, Ratanlal 1!9. The pro\isions of this section for the payment of expenses or 
compensation do not apply to sums realized by forfeiture of bonds under s 514, 1 Bar. S. R. 113. 

10. Cannot be paid ent of the proceeds of aalennder a. fil7.— This section only justifies the order 
of compensation out of and to tlie extent of fine imposedand reoo\ered. Apersonuas convicted under s 14 
o\ the Bombay Public Femes Act, 1868, and the Magistrate ordered thesale of his boat illegally under s Sl7, 
and directed compensation to be paid to the complainant out of the sale-proceeds. Held, the order was 
altogether illegal, Ratanlal 688. 

FOR WHAT EXPEHSES AND INJURIES COMPENSATION MAY BE ORDERED 

11. lU legitimate eeiti can be awarded snder this lecUon.— This section is not always applied in 
cases suitable for its application All legitimate costs (such as medical officer s fees, 26 H. 303) and not only 
process-fees may be awarded under this section as well as compensation for the injury caused, 1 Bar. 8. R. 409. 

13. Compenaatlon la exeeis of the lost toffered tbonld not bo awarded.— The accused was 
convicted of illegally demanding and recemng money unders 21(r)ofMr /VtArrvr ✓fr/and uasfined tliree 
times the amount of the illegal receipts , the Magistrate directed the whole of the fine to be paid to the persons 
from whom the accused had taken money Held,\\\i\ s 545 did net sujiport the order as the prosecution 
was instituted without complaint on the report of an official, and the aggneted persons did nor appear 
to have incurred any expenses in the prosecution (cL (<t)l except m attending the Court as witnesses for 
which they would have been paid by the Magisttate, and that there was nothing to show that they had 
suffered any injury beyond the loss of the sums paid to the accused, 3 L. B. R. 50 b 19 Cr. L. J. 76. But in this 
case the order was not set aside as no application to revise the order was made by the executive Government 
SeeaXio 49 P. V.B.1913-.14 Cr. L. J. 659. 

13. RefoBd of Coart-fees to Complainant.— Courtfees ordered to be repaid to a complainant under 
s 31 of Ihe Court fees Act, 1870, shall be regarded as a tine and be subject to Uie prov isions of this section— 
Bom H CCr CTr,p 53 S tf. H.C R. Appx. XXYIII;2i M. 305 If the fine be awarded by a Court, vv hose ded 
stonis subject to appeal or revision, the refund must not be made until the period |>rescnl>ed for the presentation 
of an appeal has elapsed or if an appeal be presented till afterthe deasion ol the appeal -CL M // Cr Ctr 
Dis Ho 807, dated 18/A £>epiember, 190i See also 1 Bor B. R, B16 and Note 8 above See proposed new section 
646-A, by which It Is intended to repeal s 3l of the Court fe’s Act 

14. Ceart-fees may be awarded a* compensatloo wbea aeeeted coavleted ef eegnljable otttnee.— 
When a person, accused of a iion-cognizable offence is convicted of a cognizable one, the Court cannot legally 
direct him to pay llie expenses incurred by the complamani under s 31 of the Court fees Act, as that seaion 
applies only to cases where the accused has l»een conviaed of a noixognizahte offence. The expenses so 
incurred can, however, l>c awvrdeil to the complainant as compensation under this section Rataalal 397. 

15. Compeaiation in petty caiei Improper — It is improper to iwanl compeasation to complainant in 
petty cases where no dvm.nge of a kind to occasion pecuniary loss has been sustained 1 Bor, B. R. S3S. Itut 
where compensvlion was awarded to a comptaioant wh f was beaten without any provocation, and was thereby 
prevented from attending tlie market to dispose of his wares, the award of compensation was set aside 
on appetl. on the ground apparently that it w as undesiral le to encourage fnv olous complaints by the grant vl 
comi>ensatlon, the High Court in revision set aside the order of the Appellate Court and upheld the order 
granting compensation, on the ground tlut the law intends that compensati >n should be awarded, where there 
is substantial cause f >r it, Vclr II, T17. 

18. KecempeataUea for lost of tlii»B.--0*Tt,ieTSJtlon le” toss caused by the inahiUtv of the com 
plalnant to attend to field work o i accoun’ of his tune being taken up with the yvosccvrion ot tbe accused 
cannot be ordered ti lie jvald under thissection.whichdeals with exjienses loarred in the prosecution arid 
with compensation for die injury only, 33 B. 433. 
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17. Expenses Incarred In bringing offender to Justice cannot be paid.— This section does not apply to 
such expenses as are incurred in bringing the person of the offender before the Magistrate, RatanUl 608. 

18 Expenses to Ameen for restociog lasd-marlcs cannot be paid. — A Magistrate is not competent to 
direct that a portion of the fine be paid to an Ameen for the purpose of pay mg the expense of his deputation to 
restore the land marks which liad been destroyed by the opposite party , 6 W. R. 93 ; 2 P. B 1870 

i9. Compensation not awardable nnder Act XVI of 1881 where case dealt with under I. P.C— The 
accused \s as ordered by the Superintendent ot the Coast Guard Serv ice to remove certain fishing stakes, and 
on his failing to comply with that order, was con\icted under s 283, I P C, , and sentenced to pay a fine of 
Rs 20, of which Rs 15 were ordered by the Magistrate to be paid to the complainant, the Guard, to coier the 
expenses of removing the stakes held, that the case not having been dealt with under Act XVI of 1831 ihf 
order of compensation w as illegal, the same not coming within the terms of this section, Ratanlal 251. 

20 Reward cannot be awarded where conviction Is under I. P. C. — The accused were convicted 
under s 379 I P C , for culling teak trees in their field, knowing that the rtgkl over ihe trees was reserved by 
Government, and out ot the sentence o! fine ordered Rs 5 to be paid to complainant a forest servant for 
detecting the offence Held that as the conviction was for an offence under the I P C and not under Wr 
Forest Act, the order o! reward vvns illegal, Ratanlal 673. 

21. No power to order compensation for abatbig poblie nnieance— \\heii a Subordinate Magistrate 
issued a notice calling upon the accused to mike certain repairs to a well and upon his failure to comply wuh 

the order, tried and convicted him under s 188, 1 P C , for disobedience of the order aud fined him Rs. IW 
directed under s 44 of the 1801 Code (corresponding to this section) that the repairs to the well should be 
made and paid for out oi the fine Held, die order was bad. Ratanlal 50. See s 140 (2). 

22. Compeasation to Municipality In pl^oe pFoseentions cannot be made —The accused tookbis 
sister who was suffering from plague mto a town without informing the authorities about it He was fhefC' 
upon convicted of an offence under s iss I P C.and fined Rs.20 The Magistrate furiherordered,thatout 
of the fine so recovered, Rs to should be paid to the Municipality as damages on account of the expense 
incurred by the Municipality Held, that the order of compensation was illegal, Ratanlal 958. 

WHO IS ENTITLED TO COMPENSATION. 

23 Compensation to the heirs of toe deceased nndec the old Codes. — S 44 of the Cr P C.|XXVo 

1861, was as follows — ‘ order that the fine or any pan thereof not exceeding the loss appearing to k 

caused to the person who has suffered by such offence, and any special damage of a pecuniary nature that RW) 
have resulted to such person by sudi offence be paid to or for the benefit of such person . 

amount awarded to the person injured I he words “ the person ’ not ‘ any person " indicate that that section 
had in view only the person primarily injured the offence It was therefore held that compensation cou 
not be awarded to anyone excepting the person who directly suffered by tlie offence. It could not be gwe*' 
to the heirs of a person who had been killed, 10 W. R. 39 The same view was held upon the Code of 1861 as 
amended by Act Vll of 1869 iiotwitlistandmg the change oHanguage, 7 Bom H. C.B. Cr Ca. 73. 

view was held on the Code of I88i 12 M. 353 See also tlie referring judgment In 21 M 74 and 7 P. B 1977 

24 Can compensation be paid to relations of the deceased whose death was brongbt about by 

offence 7— A Full Bench of the filadras High Court held that out of the fine imposed on a man convicted u« c 
s. 304-A, 1 P C , compensation cannot be given to the widow of the person whose death was brought about ^ 
the prisoner’s rash aud negligent act , and that no change of intention on the part of the Legislature coui 
inferred from the change of iangu.»ge in the Code of 1882 (same as the present section). To render c i 
of s. 545 apphcible, it must appear that an " injury caused by the offence committed " has been suffered a 
further, tliat the injury is one for which substantial compensation might be given lu a civil suit The 
'injury' is defined in the I P C , s 44, as follows — The word denotes any harm whatever illegally , 

my person in body, mind, reputation or property ’ and this definition holds good for die interpretation o 
Code, s. 4 (Zj. The widow of a man wfiOM death has been brought about by the criminaf acf «( eno 
c.umot be said to have suffered an injury in that sense of the word, 21 M, 74, /ollojvtng 12 M 352. See 3 
Ratanlal 7S3 and 998. 
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23. But A Bendi of the Calcutta High Court in 36 C. 303 preferred to follow the opinion of Bevson, J , 
in his order of reference to the Tull Bendi in 21 U. 74, dissenting from the opinion of the I ull Bench Bensov, 
] , was of opinion that there has been a deliberate change in the language of the section which has been 
expressly framed so as to provide for compensation being giien incases where it is recoverable under Act XIII 
of I8S5, and to the person indicated m that Act, namely, the "wife, husband, parent and child, if any ’ of the 
deceased The word 'where' incL (A) means "in cases in which, and by persons by whom” compensation 
Is recoverable The Calcutta High Court in the case abovementioned convicted the accused of an oSence 
under s. 30-t A, I P C , and made an order as follows *we direct that die lines, if paid, be handed over 
to the Widow of the deceased or such other person, whom the District Magistrate on inquiry may find 
entitled to it under the provisions of s. 545 ' The Punjab Chief Court also in 17 P. R 1893 (F.6 ) held, that 
It was competent to a Court to award part of the fine imposed under s 304, I P C , for tlie offence of 
culpable homicide not amounting to murder, to the widow of the person LiUed, in compensation for the 
injury caused by the offence committed, die loss of her husband s support affecting a widow prejudiaally is 
a legal right, and being therefore " an injury ’ as defined by s 44, 1 PC, for which substantial compensation 
can be awarded by a Civil Court 

Compensation cannot be given to the widow and child of a person acadentally killed as they were 
nut complainants or persons injured within the meaning of s. 54S ((), 5 C. P. Cr. 45 ; nor can compensation 
be awarded to a widow where the accused though convicted under s 323, I P. C, is acquitted of all 
responsibility for the subsequent death of her husband, 6 P. R. 1890. 

28. CgrapcntatloB cannot be paid to brlbe-^lver oat of fine levied from bribo'taker.— The accused 
N was convicted ol the offence of accepting a gratification for inducing a public servant by corrupt meins 
to show favour in Ins official functions and sentenced to impnsonment and fine of Rs 250 Of the fine, tf 
paid, Rs 95, die amount of the bribe paid, and Rs loas compen>ation for the trouble and expenses for 
prosecution, were directed to be paid to Wduatva, mother of the complainant that the Magistrate's order 
directing diat Rs 9o, the amount of bribe paid by Mwfwa should be repaid (o her, was opposed to cl, (d/ of 
(hisseatoa The Magistrate cannot order tlie luymem oi the sum to the compliinmt which be might hive 
given to die accused for bribing others. Ratanlal 373. 

37. Compiasatlon nay be givea (o husband in cate of abdoctlon —Compensation may be given in a 
cue oi enticing away a wife for injury done to the honour ol the husband, 10 and 11 P. R. 1878. 

28, Compensation can now be paid to Innocent purchaser (bona fide) of Helen property.— Under the 
old section where a person has been convicted and sentenced to a line, a Magistrate wax not nuthorued to 
award part oi the fine as compensation to a person who has imiucently purchiaed the stolen property The sale 
to sucli purchaser is not the offence compUioed ut within the meaning oi this section 6 H. 288 ; 7 U. H. C R. 
Appx. XIll { 4 U, H. C. R., Appa. XXYlll j 8 H L. T. 241 10 Cr. L 3 293. The injury to such purchaser is not 

the oonsc<|uences of Uielt or misapproiiriaiton but ol ihe sale wiihoui title to juss the property, Weir II, 
716 1 3 Bom. L. R. 449 and 764. The return of the stolen goods to die ownir should be ordered unconditionally 
It ought not to be made conditiuinl ujxni the payment ol compenstation directed to be paid to the purchaser 
But under & 519 an imioceiit purchaser may be compensated out ot any moneys found on the person of the 
accused. Accused was convicted of theft and sentenced to rigorous imixisoiiuicnt and fine, and further 
iinprisuntiient 111 default ol payment of fine, and the jiroperty reojvercd was ordered to be restored lo the 
coinplaituiit and Ks. 23 out ot the fine to be paid to one an innocent mongagee, who had advanced 
money to the accused on the stolen j roi>cfty. J/e/J,l\x2l a. 519 and this section were not ipphuiWe to the case, 
as no injury was csiu-ed to the mortgagee by the offence committed RatanUl 631, 48 8. 893. 5V< the 
prehmiinry note to tins section above and mark the change Introduced b\ the insertioi of suIk-L (f) to 
subsec (t). 

29 Cemponiatlon to be awarded only to the perten acloaUy feaad to be lajored.— tVlien the accused 
were dvirged w ilh earning hurt to i. nnd C and tbev were com laed and hned for Uie in a'les au>cd to /?, 
the order awarding cvmn'ensaiion to C. oui of the fines inpicted on the accu'cd f w the in ones caused to /?, 
was hell illegal, Weir II, 718. A j<tson who by falsely pretending lo be the winner of a lAiery jeue 
dislionc'lly induces ihe lottery o&aals to juiv the pnre to him does not cair^e ‘ wrongful loss totbenghtfol 

winner Ol the pnre and where the'efo'e Pi the comp-ii’-iol the nght 1 wi-ier the pc^i p'e'eadiig to I'e 

the winner is cunvicied under s. 420 1 I C., of cheaurg the Vvitry bo’der, no CDr*,>ensation can be 
awarded to the oxup'sinant intW scUvx:. {h) is be cannot recp>eT ary eo— js-'satin in a Cml Court 
IS Cr. L. J. 353 (Bar.V 
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REFUKD OP COMPENSATION. 

so Sammary order for refoad ot eempemaUen caanot be made.— There is no provisioain d:e 
Code under « Inch in accused person can obtain a Mirttmit) order for rtfimd of a fine «hidj has been paid as 
compensation 2 P R 1SS9 Tlie Aj pellatc ot Keaisional Court maj no« under s 423 (1) (tf) pa^ an orfa 
for refund ‘5ub.«ec. (rf) did lot exist In the oU Codex The order nn> l-e executed under s. S47 Sii 
Note 3 to s. 347 S'e al<o 12 P R. ISSS and 29 P. R 1903. S. -.47 nm not gov-wn the case as ihi 
section de ds oiil) with inoue> ' /sjabt' and not monej "nrrn /rr3/ , as for instance under s. 140(2^ 

31 Remedj when order of refand cannot be enforced -'W hen the order for compensation is rei-ened 
m rcMnon b> the Higli Court ind the order of refund becomes unenforceable b> reason of the mooe) hio'J 
been paid o\er to the comphin3nt,l«fure Uie resuh of the re\i-*ton application to the High Court u as 
»nd the coniphinant rifused to refund the onlj reined) open to tlie pen>on who has paid the monc) and is 
enuiled to its refund lies in a cnil sim— Af // C IVxk S3nf M rch IS'fl WeJr 11,717 Butin 19 A. H* » 
w-asAr/Jthat when the High Court in revision quislied the connction and directed the fine to be retusied 
to the accused the accu ed need not •‘ue the comj 1 unani for the amount he had received but the same tss 
recoverable bj procesb under s. j,47 


32. Praetiee— Remlttknee flt compensalioa — When the order awarding comisensalion has beco'^ 
tinal, and the amount has been recovered it nia> be at once rtnimed (less tlie co«t of remittance) to the p«»a 
who is entitled to receive u b) mone) order— /b* Or 4+lb G 
Pajmentsto be 546. At tht time of avvardini; compensation tn an) sub 3 equent c'il 
ta^n into account in suit rdiimti to the same matter, ihv Court shall take into account an) suns 
5u equent SHU paid or recovered a» compen-^vtion under s 


^Orterof pajaaent of ''546«A. CO Whenever anv complaint of a iion'Cogwtabl* 
complun^m in* no^ made to a Court, the Conrt it it contacts the accused ma), m addition 
cogniable cases. the penalt) imposed upon him, order him to pci) to tne complainant— 

{a) the fee (if am) paid on the petition of complaint for or the e.raminatitn of the 
complainant, and 

(^)an\ fetfa \iak\ b) the complainant for«enang processes on his vvatnesses or on tfe 

accu'ed, 

and ma) further order that in default of pa)Tnenl, the accused shall suffer simple impn-onfimt 
for a period not exceeding thirtj da)'s 

(2) An order under this 'section ma) also be made b) an Appellate Court, or b) tbe 
High Court, when excrasing its powers of revision 

Kote.— “Taken lato account.’*— This evpre*5sion means that the compensation awarded istot<t*^*° 
into consideration b) the Court in a subsequent civil suit at the time of aw arding damages and not tb^t it is 
be afterwards deducted from the damages aw aided in the ^uit 2S W R. (Clt ) SSS 

Mone)-s ordered to 547. An> mone) (other than a fine) pa)-able b) virtue of aDj 0^^ 

tepaid recoverable as made under this Codey ’and the method of recover) of which is not o 
^ wise expre^sh provided for’ shiU be recoverable as if it were fine 

Notes.—! AsytaoBer pijkMe,e,f under orv t4S(3)^uch amount is recoverable 
under this section iixl not b) a «uil m a Civil Court S P L.B 1901, Sfc Madrvs G O No. f3o J. 
14ih)une 1<»04 

2 RecoTerr compeataUoa from ib« complalaant when the amoaat affine 
The accused were tnevl bj a first-ctvss Migistraie and lined Ks. 2s each. Of the fine, half was pa* 
complainant. L pon a re-tnal order bv the High Coun the seconJ-chss Vlagistmte fined each of ihe a _ 

• SMica *«» A fcy Act XV III c{ ItiJ ». IH 

r Tt. -W4* ww. iBMxtvJby 
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Rs. 10 and said that as they had already paid a fine of Rs. 25 each the result of the sentence will be that 
Rs 15 Will have to bo returned to each of them The complainant on being called upon stated that he had 
spent the money and was unable to repay On reference as to how the compensation could legally be recovered 
It v,asheld that the deasion of the second class Magistrate amounted to an order to the complainant to refund 
the sum of Rs 15 and was therefore enforceable under this section Ratanl&l 213. 

S. High Coart has power to order rctand of money paid under illegal order —The power of the High 
Court as a Court of Revision to set aside illegal orders awarding compensation to an accused person must be 
taVen to include the power to direct repayment of the money paid as compensation under such orders 
12 P R 168S See s. 423 (1) (d) and 29 P B 1903. Such power is wide enough to cover a case where a 
Magistrate directed that a portion of the fine should be paid as compensation and it was so paid but on the 
Magistrates order being set aside m revision it was held the sum was recoverable by process under this 
seaion and not by a suit in a Civil Court 19 A. 112t 7 H 563 , 6 A 05 , 14 P R. 1589. 

548f It any person afiectcd by a judgment or order passed by a Criminal Court 
Copies of proceed desires to have a copy of the Judge s charge to the jury or of any order or 
lags deposition or other part of the record he shall on applying for such copy, 

be furnished therewith 

Provided tliat he pays for the same unless the Court, for some speaal reason thinks fit 
to furnish it free of cost 

Kate*.— 1 See s 371 for right of accused to get copy of judgment free of cost s. 210 for copy of 
charge free of cost and s. 219 for copy of the evidence of supplementary witnesses after commitment 

2 Copies of poblle ‘docaments.— ss 74 and 76 of the Eindenee Act and see 20 U 189 (F B) and 
SQK 466 

8. CompUlBant It a person affected by an order of dbcbarge— The complainant applied fora 
copy of the order of discharge (under s. 253) vvhicli the Magistrate refused to give In his opinion the complain 
nm was not afTeaed by the order as the case was sent up by the Police on the information of the complainant 
who was a witness in the case and was not permitted under s 495 to conduct the prosecution, field that 
everjone comphioing of an ofTence by wbi^ he has been injured is affected by the disposal of his complaint 
whether the case has been sent up by a 1 oliceofficer or i ot. Such a person is therefore entitled to ask for a 
copy of tl e Magistrate s order of discharge Ratanlol 805 , 8 c. 166 10 C. L R. 190 Note 4 to s. 371 at 

p.939 

4 li accaied entitled to copies before final Judgment or order?— \n accused claimed a right to 
have copies on the ground that an order for his trial namely a charge had been passed. Held that a charge 
is not an order and s. 549 did not apply It is indeed clear otherwise irom the words of that section that it has 
reference to a case wbidi has readied the term indicated by a judgment or a judiaal order 1892 A. W N 140 
See also the relcmng judgment in 20 M 189 

8 Prisoner entitled to copies of any part of the record — \ | nsoner is entitled to have cof lesof 
nil documents for which he asks and whidi he thinks necessary for I is defence and a Magistrate acts contrary 
to law in determ I mg whether such copies are ncoessaiy or not 14W R.77 When the Judge s notes form 
the only record of the case tlie jurties •.houfd be allowed to have cop es of si ch notes o i paying the authorized 
diarge (or making the sane lid H C. R. ISS See al>o 1898 A W N 154 which deils with a copy of a 
rej«rt oiled for ly a ^I^glStratc from a Tahsildar as to sureties under diaj ter \ III and 9 P R. 1909 with a 
cv>t y o( the proceedings In the Summary Register kept under the Lamonment Code. 

(0 C't7 occurrence report s 157 —An ocrurrencc re|x>rt which the oFcer in-cfaarge of a 1 olice 
station Is Iwund under s. 1S7 to send to the Magistrate is not a inib ic document w i bin the meaning of a. 74 
Fvxdtnct Act at 1 the accused is not entitled lo« com o* it lie ore commenceme'^ of trial 29 H. 189 (F^.)- 
‘'truAMVMA Aivak J dtssenimx 

(lO Sf'itc^ne^s c/sttinessfs exemtn.dty I\.\ue s. lal —See So*e 14 to a 162 at p. 35^ 

(til) Cy/ c/ ‘ rrw-ai rep.'rt j.161— It was 1 understand conceded tha. a copy o* tbeSauoa- 
hoi>e O'* cn s rej'Ort naJe under s. 16" could not l<deiranded isasrsuch as it is an extra'* fic^ Ib^ To *9 
d.ar> which IS spcaaV ladicx ed bv s. 1*2. /hrpENcoN J tn 20 K. 189 at 238. 
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^iv) Cofy of report of Subordinate I^tce officer to S{alton-houseOffi(tr,s 168— The report which the 
Subordinate Police-Officer has to send under s 168 is not i public document within the meaning o! s. ani 
the accused is not entitled to copy of same before trial 20 W 109 (F.B V Si bramani \ Aiyar, J , dissenting 

Copy of charge sheet s 17-t —The te\»ort whicli the officer liKharge of a Police station has to 
forward under s. 174 to a ^Iagtsl^ate after investigation o{ n cT»e is not a public document which the accused can 
get copy of under ss 74 and76oftte Evidence Act 7%r Collins, CJ, and Bfnson, J, cow/ra SHEPHAt'’ 
and SuuRAMANiA Aiyar ]} , In M M. 169 '* We should here observe that apart from general principles 

if in any case an order has been made on a Police occurrence report or charge-sheet affecting the person 
accused such an order for his arrestor for his remand to custsdy, he is ipso facto entitled to a copy of 
document under the express terms of s 548 The telerring judgment of Rwies nnd Slbramania Ai'ar II 
Inif this question was not before the Full Bench 20 K. I69. 

6. Remission and reduction of Coart-feee — Under s. 35 csXlhe Court fees Act Vll of 1870 anJ "* 
supersession of all previous notifications under thii section, the Government of Tndi a ha\ e been pleased to 
make the reductions nnd remissions hereinafter set lorth namely — 

A — Gaieral^for the whole oj British India 

To remit the fees diugeable on secunty bonds for the keeping of the peace by, orgoodbchatiuufof 
persons other than executants 

To remit the fees chargeable under Articles 6, 7 and 9 of the first schedule on copies {umisf'*‘f 
Civil or Cnouual Courts or Revenue Courts or officers for the pmate use of persons applying for them , 
ed that nothing in this clause shall apply to copies when filed exhibited or recorded in any Court of 1^1'“ 
or received by any public officer 

To remit the fees chargeable on the following documents, namely — 

(fl) Copy of a chirge framed under s 2io of the Code of Criminal Procedure or of a translal‘°" 
thereof when ihe copy is given to an xccused person , 

(6) Copy 01 the evidence of supplementary witnesses after commitment when the copy 
under s 219 of the »aid Code to an accused person 

(0 Copy or translation of a judgement m a case other than a summons-case and copy of the heads ol 
the Judge’s charge to the jury when the copy or translation is given under s 371 of the said Code to » 
accused person , 

(d) Copy or translation of a judgment in a summons-case, when the accused person to whom tlw 
copy or Uanslation Is given under s 371 of the said Code is in jaif , 

(<} Copy of an order of maintenance when the copy is given under s 490 of the said Code ^ 
the person m whose favour the order is made or to his guardian, if nny, or to the person to whom the allowai* 

IS to be paid , 

if) Copy furnished to any jierson aSected by a Judgment or order passed by a Criminal Court 
the Judge’s charge to the jury or of any order, deposition or other part of the rpeord when the copy i* 
copy which may be granted under any of the preceding sub<lauxes without the payment of a fee, but h a 
which on its being applied for under s W8 of the sxid Code, the Judge or Magistrate for some 
reason to be recorded by him of the copy, think* lit to furnish w ithout such pay ment 

{g) Copies of all documents furnished under the ordersof any Court or Magistrate to any 
Advocate Pleader or other person specially empowered in that belnlf for the purpose of conducting any 
or investigation on the part of the Goveninient before any Crtnimal Court , 

(AJ Copies of all documents which any such Advocite Pleader or oilier person is reipured tu 
III connection with any such trial or investigation, for the use of nny Court or Magistrate or miy con ' 
necessary lor the purixjse of advising the Governniem m connection with any criminal proceedings , 

(i) Copies of ludginents oi depositions retiuired la officers of the Police Department in the course 
their duties 
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To remit the fee chargeable on an application presented by any person for the return of a document 
filed bj him in any Court or public office. Go\ernment of Indi » Notification No 4650, dated 10th September 
1889— S. K Chanar’s A’ff/er /Vrir/ire, pp 7273 

549. (1) The GovcrnorGcneml in Coiinal may mike-^rules, consistent with this Codt. 

and the Army Acti or an) similar law for the time being in force, as to 
Delivery to military the cases in which jjersons Subject to military law shall be tried by a Court 
haWe”to*be°^tned°by which this Code applies, or by Court martial, and when any person js 
Court-martial brought before a Magistrate and charged with an offence for which he is 

liable, under the Arm) Act, section 41, to be tried by a Court martial, such 
Magistrate shall have regard to such rules, and shall 10 proper cases deliver him, together with a 

statement of the offence of which he is accused, to the commanding officer of the regiment, corps 
or detachment to which he belongs, or to the commanding officer of the nearest military station for 
the purpose of being tried b) Court martial. 

(2) Every Magistrate shall, on receiving a written application for that purpose b) the 

. . commanding officer of an) body of troops staboned or employed at anv 

Apprehension of,,®, ' , ^ ^ 

such persons. s'^ch place, use his utmost endeavours to apprehend and secure any j«.rson 

accused of such offence. 

Netu.— 1. Roles retpectloi dcUrery «f«ffeDdera to Military asthorlUet.->The following rules have 
been made by the Governor-General in Counal under this section respecting the delivery to the military 
authorities of persons charged widi offences under & 41 of Mr ^rmjr Alt (44 and 45 Vict, Chap 53) for whidi 
ihry are frahJe to be fned by Cotnt maitfaf fteW onder that Act — 

Z (1) When a prisoner subject to military law is accused of an offence for which he is liable under 
Me Army Aet, I8S1, s. 41, to be tried by Court martial a Magistrate shall not proceed to try him, or to i»sue 
order for his trial by jury, or to hold an tnijuiry into the case as a case triable by ihe Court of Session or Zf Igh 
Court, unless he is moved to do so by the mtlitar) authorities. or, is of opinion, for reasons to be recorded m 
writing, that he ought so to proceed without being moved thereto by these authorities. , 

(2) When the Magistrate is of opinion that he ought so to proceed without being moved thereto by 
the military authorities, he shall give notice of his lotention to do so to an officer to whose Command the accused 
person is subject, and shall not, till the evplralion of fifteen da>-s from the dale of the service of notice on the 
officer- 

fa) in a suninions<ase, aoiuit or convict the accused under ss. Z13, 243, 247 or 24$ of the 
Cnmianl Procedure Code, or hear him in his defence under s. 244 of the Code , or 

(Iff I'n a warrant-case, frame a charge against the accused under sl. 25 1 of Code , or 
(f) Issue an order for the trial of the accused b> a jury under s. 451 A, sublet (2) of the Code , or 
(</) male an order committing the accused for trial by the Court of Session or the High Court umler 
s. 213 or 214 of the Code. 

(3) If, within the fifteen days, or at any time thereafter, before the ^fagistraie lias done or 
made an act or order s{>.ciricd m cL (2), sutxis. (a), (51 (c) or (d). of this rule an officer. tr> wl>o-« 
command the accused fs subject, noimes to the Magistrate that, in the o[ iinon of the militarj authoritie, 
the acctiscd should l>e tried b) a Court nurtul, the Magistrate shall stay the proc e edings bcfjre himself, and if 
the accused Is In his l»owcr, deliver him together with the statement memloned fn s. 549 of the Code, lo tfi^ 
.autliorit) prescribed In that section 

IL If after a ^tag1strate has been moved l>) the military auihonties to pro c ee d againn a pcrvin 
vul>)ectto military law for an offence for which that pervwi isltab!e, under Army Act, 16S1, si 4l,ta tned 
!•) Court-martial, an officer to who-< command the person is subject notifies to die 'faglstra'e th« fn iV 
opinion of the military ainhoniies tl,c accused shouVl be tried by a Coun-mantal. the Jlagfstrate. U be ha* 

• Fer M £<•!»• mallat ru!r« M (« nv«ia mtkk fwfSMi abUKl ts (b_ UTt U* .bsa U trwf fr ■ Owri tn «Lri ti» C*'. 

«« tj * Coertssuuftl. C.jci, »/ «, i»c I wt L f •** rn.t.d W w 
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before receiving the notice, done or made an act or order specified in cl (2), suIkIs (a), (J). (c) 
or (rf), or Ruled, shall stay the proceedings before himself, and if the accused is m his power, delner 
him, together with the statement mentioned in s 549 of the Code, to the authority prescribed in that section. 

Ill If a person, who has been delivered by a Magistrate to a commanding officer, under Rule ! 
clause (3) or under Rule 11, for the purpose of being tried by a Court martial, is not brought to trial before 
Court martial for the offence of which he is accused, or effectual proceedings have not been taken or have not 
been ordered to be taken against him the Magistrate shall report the circumstance— 

(1) in cases occurring within the territories administered by the Governor of Fort St. George m 
Council or by the Governor of Bombay in Counal, for the information and orders of the Governor tnCounal 
of Fort St George or of Bombay as the case may be, and 

(2) in other cases, through the Local Government, for the information and orders of the Governor 
Generalln Council — Notificalion of the Government of Indut, Home Department, No \ 222 ,dalediTlhJuly,\^ 
Gazelle of India, 1886, Pt 1, p 387 Similar rules have been made m reference to the Civil and Military 
Stations of Bangalore, 1902, Gazelle of India, Pt I,p JSO 

The above rules are applicable only to persons who are subject to the Army Act, and not to persons 
subject to the Indian Articles of War, Act V of 1886 -^Punjab Or , p 333 

IV These rules have been supplemented by the following orders — 

When, on the other hand, the accused m such a case is m avil custody, the Magistrate should not 
proceed to investigate the charge until he has communicated with the prescnbed military authority and 
ascertained that officer’s decision under Article 174 If dissatisfied with the deasion of that officer ^ 
favour of a Court martial, the Magistrate should take action under Article J7S, but in the meantime the accused 
should be delivered into military custody Thus, if the cuil Police have information of a theft or other offence 
alleged to have been commuted by A, \ person subject to the Indian Articles of War, and the case is one w 
which both a Cnmmal Court and a Court martial have junsdiction, and if inconsequence, A is arrested by such 
Police, A must be at once placed m avil custody, wherever the arrest may have been effected, and will rema^ 
m such custody unless and until the officer commanding the troops to which he belongs decides that he shall be 
tried by a Court martial, and directs that he shall be detained in military custody To that officer an intimation 
of the fact ol As arrest should be communicated by ihe Magistrate who has concurrent jurisdiction, and if 
decision under Article 174 is in favour of a Court martial and is communicated within a reasonable time to the 
Magistrate, the Magistrate should at once cause /! to be handed over to the military authonUes under a pro^ 
escort, to be provided by the latter, reserving to himself the nght of, if necessary, compelling a reference to the 
Governor General in Council under Article 175 

V In case of doubt as to whether an accused person in civil custody is liable to be tried by Court 
martial, the Magistrate concerned should, before beginning any investigation into the charge, communicate 
with the officer commanding the troops to which such accused person belongs, and proceed as directed lo 
latter part of paragraph 111 above. In similar case of doubt, if the accused is in military custody, the 

would do well to communicate first with the officer commanding the troops to which the accused belongs, 
before taking fonnal action under Article X75 

VI Where a Criminal Court and Conrt martial have concurrent jurisdiction, it is, as a rule, desirable 

that the accused should be tried by the latter, but in cases of thefts of arms, ammunition or other propert) 

belonging to the Government, if there is reason to Suspect that persons, other than the accused, who are no 
subject to the Indian Articles of War, are directly or indirectly Implicated, it may often be expedient for 

officer commanding the troops to deade in favour of Investigation by the Criminal Court as more hkw 

assure the discovery and punishment of all Ihe accessories to the oGenct —Covemmenl of India, nO 
Dtp irlment, 30/A April, 1897 

The following instrualons have been issued for the guidance of military officers in respect of the BUl 
of accused persons subject to the jurisdiction of both the Criminal Courts and Courts marual — 

I The attention of all concerned is invited to G G O , No 182, dated the 12th February, 1897, 
which It is declared that the officer commanding the troops, to which an accused person subject to the 
Articles of War belongs, shall ‘ be the prescribed military authority ' for the purposes of Articles 174 and ITS 
the said Articles 



S 549] 


MISCELLANEOUS 


1179 


2. The offpncci against the aiminal law which are ojgiuzable by Courts-martial and detailed m the 
Indian Articles ol War, and reference should be made, in particular, to Articles 8, 42, 44, 69, 60, 61, 64, 65, 
171 and 173 The jurisdiction of Courts-martial, over offences cognirable also by the ordinary Criminal 
Court IS more limited in the case of the Native than in that of the British Army, and, as a general rule, an 
offence committed by a person subject to the Indian Articles of War against the person or property of i 
ci\ iliao is not triable by Court martial . 

3 When a person subject to the Indian Articles of War is accused of .in offence in respect of 
which both a Cnminal Court and Court-martial ha\e junsdiction, and is in military custody, the prescribed 
Military authority, if he decides that the case ought to be tried by a Criminal Court, should move the Magis 
trate to investigate the charge handing o\er the accused to him for that purpose If, however, he deades 
that the charge is to be tned by Court martial the accused will be kept m military custody pending such 
trial, and the Magistrate, should he consider that the diarge should be tried by a Criminal Court, must take 
aaion under Article 175 —Gazette o/ India, March, 1897 

The following rules have been sanctioned by the Government of India for the defence of soldiers 
chafed with criminal offences and prosecuted by Government in Civil Courts.—^// Man , / 246 — 

(1) When soldiers are to be tried by a Civil Court (le. Court which is not a military Court) upon any 
criminal charge, the local military authorities (General Officers Commanding Distncts) should consult the 
District Magistrate and arrange with him for the selection and remuneraiion of a pleader, advocate or bimster 
as the importance and necessities of the case may require. 

(2) The fee to be paid to the pleader, advocate or barrister must not exceed Rs. lOO per them when 
the trial is before a High Court, and Rs. SO per diem in all other cases. 

(3) It IS to be dearly understood that the local authorities are only to apjiomt a pleader m cases 
where they think n desirable, and are to fix the fee beforehand (subject to the roaximum amount stated above) 
at whatever sum may be reasonable with reference to the customary rates of the localities concerned 

(4) The expenditure incurred will be a military charge, and will be adjusted under Grant 14 of 
Budget Estimates, Minor Head—" Contmgenaes." 

These rules are not applicable to native soldiers on leave and reservists not under training but they 
should be held applicable to reservists of the Native Army when called out for training, as these men are m the 
same position as soldiers serving with the Colours. 

A pleader, advocate or barrister may similarly be provided, subject to the conditions of paragraidis 2 
and S above, when a soldier has been conv icted and has appealed. 

2. PrecedBre where the aecuscd belongs to tbo Indian Arny,— Under the Indian Articles of War (Act 
V of 1869) [as amended by Act XII of 1894, s. 71), Article 174, which applies only to Her Majesty's Indian Army, 
when a Criminal Court and a Court mirtial have concunent junsdiction In resjiect of an offence, it shall be in 
the discretion of the prescribed military authonty (that IS. the commanding officer of the troops to which the 
offender belongs) to decide before whidi Court the proceedings shall be Instituted, and if that authority dedde 
that they shall be instituted beiore a Court martial, to direct that the accused shall be detained m military 
cusiod). Article 175 provides that when a CriminalCourt having jurisdiction is of opinion that proceedings 
ought lobe instituted before Itself In re-pect of an) alleged offence, « may, in wntten notice require lh»- prc 
scnl»ed military authority at his option either todeliver over theolTender to the nearest Magirtrate to 1* pro- 
ceeded against according to law, or to postpone proceedings peodinga reference to the CovcmorGcneralin 
Council, and, In every such ca«c, the said aulhorjt) shall either deliver over the offemlcr In compliance with 
the rcqulslllon, or slull forthwith refer the question as the Court before which proceedings are to be instituted 
for the dctennitution by the GovemorKIeneral lo Coundl whose orders upon such reference sha'l be final 
This relates to cases in which the offender is in military custody and to the determination of the qoevtion 
whether he should be tned by the ordinary Cnminal Court or by a Coan-martialand it relates only to cenain 
offences speafied in Artidev 8, 42. 44 M,60 61, W 65 171 and ITS, however, iSe offender isia custody, 

L CoaClet ef jBrbdieUea betvawClvQ asd MQlUry aitberlUea.— The taw does ncf jeovide for the 
cvjvirx to be taken when the Civil authorities have cusiody oi a ruliiaTye*^eTxier and the irdiury au’hcn’ies 
desire to have him dc'ivered to t‘>em for tnal by Cocrt.fnanial Tbema'tertas.bowever.cory* before the High 
Court Inonecajc a joldier.in Ett^Jpeaa BnuAsabject, was coastned bv a M*;iJtratefo' tni! to the High 
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Court Application was made to have the coiutnitmcnt quashed and the prisoner sent lor trial by Court wartlil 
but It was heldKhzK. as the military authorities had made Over the prisoner to the Magistrate and the Magistrate 
had jurisdiction, the commitment was valid The trial was iccordinglj held, 22 W. R* 20. In another case, n 
was <1^4/ that s \Q\ o\ Ihc Muling y^r/was onij permissive and that, as the Criminal Court had got po'session 
of the investigation into the offence and the mllitnry autlionties hid notmaded themselves of the alternative 
jirocedufe of trying the offender by Court martial, the commitment was regular, and the trial should proceed, 
8 C. 124 ^ 4 C. L> R. 431 In the United Provinces, il his beenordered that if such a military offender is in cnil 
custody, the Magistrate shill not proceed until he has communicited witli the prescribed military authoiit) 
and that, if he IS dissatisfied with the decision of the ofBox in favour of a Court martial, he should rcportlhe 
case for the orders of the Governor General tn Councd but in the meantime he should deliver the accused 
into military custody 

550, Any Police officer may scree an> property winch may be alIege<J 
sefre'property^*°Js^rt suspected to have been stolen, or which maybe found under circumstances 
ed to be stolen which create suspiaon of the commission of any offence Such Pohi^ 

officer, if subordinate to the officer in-charge of a Police station, shall fotlf' 
with report the seizure to th it officer 

Notes —1. Object of section VVeliive inserted a new clause giving Police-officers express pov.e^ 

sewe property which they suspect to have been stolen. This power is assumed in clause 523, whvdi desoiM" 
the procedure to be followed with respect to such pcopertj when seized but following the precedent o! s 8*® 
(hi CttleuUa P^Uct At!, 1866, we think it is better to give the power expressly ’ —Sel Ofm Pep for sum 
jwivers, ires 64(1) d («)ands 51 

8. Preclamatfoa raijr be teveed betete dUpesal cf clsfn.— Die Police seized property on suspio«* 
of Its being stolen property under s 550. and the Magistrate issued a proclamation belore satisfying himseU « 
to the claiin of the person in possession Held, that it is not incumbent on the Magistrate to decide the da«" 
before issuing the proclamation, as the person in whose possession the property was found has an opportu’’'^ 
of making good his claim to the Magistrate even after issue of the proclarnation, 2 S. L. R. 82«»10 Cr. L J f 

3. Police Bot cQjnpeteat to seize property other than suspecied, merely because it U mixed 
Bospected property.— Though this section gives Uie Folicu very wide powers with regard to seizure of propedl 
alleged or suspected to have been stolen, it does not extend to taking away other property (m this case ca ® 
simply because they are mixed with the stolen ones, 14 P. W. R. 1909 = 11 Cr. h. J. 99. It is doubtless a doW ® 
the Court to uphold the executive and ramistenal officers, but ft is equally their duty to keep a jealous eye® 
their aas and to see thnt nothing is done contrary to law under the cloak of authority 

4. Rollce<offlcer li not coiapetent to direct another to detain the aaspeeted property.— A Police 
Inspector conducting an Investigation have found reason to suspect certain logs lying at M Railway 

to be stolen propert), issued an order to the Station Master directing him to detain the same. The 
Master after having temporarily detained the consignment, forwarded them under the express order of his omc‘ 
superiors ife uassubsequentlycharged with andconvictedofan offence unders J8S,1 P C 
the conviction and sentence that the Sub-Inspector ought to have availed himself of the provisions 'f * 
section to seize the logs In quesHoii , that his order to detain the logs, was not made in the exercise of ' 

1 ivvful powers and waslrregular and objectionable, 16 O C. S71 IS Cr. I> J. 177. 


551« Police-officers supenor m rank to an officer in charge of® 
Powers ol-^iperior Pohee station may exerasc Uie same powers, throughout the local 
officers of Polwe which they are appointed, as maybe exercised by such officer within i 

s,.^ ^ limits of hi3 station 

powers and duties «f an officer in charge of a Tolice stslfon, Notes under s 4 

s m and also 7 b I; i 
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552 . Upon complaint made to a Piresidency Magistrate or Distnct Magistrate on oath 
of the abduction or unlawful detention of a woman or of a female child under 
Power to compel the aee of ^sixteen \ears for any unlawful purpose he may make an order 
restoration of abducted , j . . . t u . t. i u . r 

females for immediate restoration of such woman to her liberty, or of such 

female child to her husband parent, guardian or other person having the 
lawful charge of such child and maj compel compliance with such order using such force as maj 
be hecessar} 

Notes.— 1 Precedare —There is necessarily no offence alleged in an application under this section 
and consequently the provisions of ss. 200 and 203 which relate to the procedure to be employed by a Magistrate 
taking cognizance of an offence do not app!> to proceedings under this section 4 Bom. L R. 609 But when 
a Magistrate passed an order under this section m general terms that a woman be restored to Iibertj without 
finding that she was unlawfully detained by anyone or without ordering any person to restore her to liberty 
held that the order was not one contemplated by this sectioa W here a Magistrnte has reason to behev e that a 
woman IS being unlawfully detained but cannot fnd who so detamsher the proper course for the Magistrate 
IS to issue an order to have the woman brought before him and to examine her Weir II, 734 Where 
a complaint is made by tie husband tlittle father is wrongfully detaining his wife the Magistrate should 
hold, an Inquiry into the matter of the complaint examine witnesses os to the age of the girl or as to the 
reason why the father does not think it fit to semi the girl to her husband. The High Court in revision set 
aside the order of a Magistrate made without any sudi inquiry especially as ihe complaint did not state 
that the girl was being detained contrary to her own wish 15 Cr L. J 712 (a). 

2 'Unlawfoi detention' means detention against the will of those entitled to minora enitedy — 
Obviously the Magistrate is empowered to act only when the detention and purpose are botii unlawful A 
Hindu girl under the age of 14 years went of her own accord to a Mission House where she was received and 
allowed to remain. The mother and husband of the girl thereupon applied to the Magistrate w ho took 
proceedings under this sectioa The loidy Superintendent of the Mission House denied that the girl avas 
legally married and alleged tint she was practically being brought up with the connivance of the mother to a 
life of prostitutioa Tlie Ifagistrate after recording evidence found that the girl was legally married that 
the other allegation was not established and that although she went to and remained m the Mission 
House of her own free will there was under the arcumsiances an unlawful detention for an unlawful purpose 
He further found that there were no facts established which would disentitle the husband or the mother to the 
custody of the girl and passed an order under the section directing ihe girl to be restored to her mother 
Held upon the facts as found by the Magistrate that as It was immaterial whether the gari did or did not 
consent to remain at the Mission House there was an unlawful detention within the me<amng of these 
words as used in the section ar the girl was kept against Ihe unU of those uho were tat/ulfy entitled to hate 
eh irge of her 19 C. 487 

S. "Ualawfo! parpese mean* * liuraoral parpose.’-'Under this section die purpose whether enter 
tamed towards a wonvan or a female diild must lO itself be unlawful, and applying the section only as it does 
to women and female children it must not be construed so as to m.ake it include purposes whicii although not 
unlawful in (hemsehes might only Iwcome so when entertained towordsa child in ox>positlon to the washes of 
itsguonliaa Consequently where a Hindu girl under 14 years age, wrent loa Mission Houseofherowofree 
will and was all >wedto renuin there held that there was no detention for an unlawful purpose aivla ^laglstrate 
has no power to order the restoration of the girl to her legal ginr bans. The case would be the same if a 
Christian diikl, were to tease its parents and being receuxd and detained against their will In a Muhammailan 
institution in order that it nuy become a Muhammadan, 16 C 497 The pu}q>ose contemplated by this section 
m iM be in itself unlawful and must not be construed, so as to make it include puryexes. which aJibougb not 
unlawful in themseUea, might become so when entertained towards a child in opposition to the wisftes of ft* 
guirdiaa 4 Bom. L. IL609 T1 u% a detention for the purpose of persuading a girl to become a Chnstun, cotv 
trary to the wislics of her guardi«a would not beurlaw^ within the termaof this sectioa Agidof 16 bass 
ngl t to choose her own residetice. The true pnnaplc by which the Ccwrt sbou.d be guided is that it sltouk] 
judi.e from the drcumatnccsol eartiparti-u Jxca«e and that the wrduc of the Infant ifrespectUe of It* age 
sho lid l>e the mala fealiue to Ik: regarded, 16 ZL 337 also 9 C. VT K 1353 

• TW U» ut.a (W *er4 ’’t.’vrw*** Ij an Xaillrfltlt 
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Court Application was made to have the comtniltnentquaslied and the prisoner sent /or trial by Court martial, 
but It was zirAf that as the military authorities had made over the prisoner to the Magistrate and the Magistrate 
had jurisdiction, the commitment wifi valid The tnal was aixordingly held, 23 W. K. 20, In another case it 
was held that s JOl of Ihe Muliny Act Was onlj permissive, and that, as the Criminal Court had got possession 
oi the investigation into the offence and die militiry authorities hid not availed themselves of the alternative 
jirocedure of trying Uie offender bj Court martial, the commitment vv is regular, ind the trial should proceed 
ff C 1 c. ti. R. 432 In the United Provinces, it his been ordered that if such a military offender ism civil 
custody, the Magistrate shall not proceed until he has communicated with the prescribed military authontj 
and that, if he IS dissatisfied with the decision of Ihe officer iii favour of a Court martial, he should reportthe 
case for the orders of the Governor General in Counal but in the meantime he should deliver the accused 
into military custody 


550. Any Police officer may sei4e any property which may be alleged 
seize'propeny suspected to have been stolen, or which may be found under circtiinstancts 
ed to be stolen ^ which create suspicion of the commission of any offence Such Polu^ 

officer, if subordinate to the officer in cliarge of a Police station, shall fort 


with report the seizure to ih it officer 


Notes —I. Object of section — " We Inve inseried a new clause gi\ mg Police-officers express 
seize jiroperty which ihey suspect to hav e been stolen. This power is assumed in clause 523, which desoib 
the procedure (o be tollowed with respect to such propertj when seized, but following the precedent ol s. 81 W 
the CaUttUA Polue Act 1866, we think it is better to give the power expressly ' —5#/ Conu Rep For s»»i 
powers, ws 64(1), cL (lOands 51 


2. Ppoolaniatlon may be fsssed before disposal of claim.— Tlie Police seized property on 
of its being stolen property under s 550, and the Magistrate issued a proclamatioo before satisfyinghimsell 
to the claim of the person m possession Held, that it is not incumbent on the Afagistrate to decide the claiw 
before issuing the proclamation, as the person in whose possession the property was found has an oppoNu’’'^ 
of miking good his claim to the Magistrate even after issue of the proclamation, 3 B. Xi, R« 92 e iO Cr- ^ 


3. Police not competent to seize (icoperty other than sospecled, merely becanselt fs mixed v 
snipected property —Though this section gives the Police very wide powers with regard to seizure ol property, 
alleged or suspected to have been stolen, it does not extend to taking away other property (in this case catt e) 
simply because they are mixed » iih the stolen ones. 14 P. W. B. 1909 c= il Cr. L J. 99. It is doubtless a duty o 
the Court to uphold the executive and ministerial officers, but it is equilly their duty to heep a jealous eje 
their acts and to see that nothing is done contrary to law under the cloak of authority 


4. PoUcQ’Ofilcer U not competent to direct anottier to detain the sQspeeted property.— A Po 
Inspector conducting an investigation have found reason IO suspect certain logs lying at M Railway P 
to be stolen propertj, issued an order to the btalion Master directing him to detain the same, fhe ^ 
Master after having temporarily detained the consignment, forwarded them under the express order of h is® ^ 
sopenorh. He wassubsequentlycharged with andconvictedoianoffence unders J8d,I P C 
Ihe conviction and sentence, that the Sub-Inspector ought to have availed himself of Ihe provisions o » 
section to seize Uie logs m question , that his order to detain the logs was not made in the exercise o 
lawful powers and was irregular and objectionable, 16 0. C. 871 aalS Cr. L J. 177. 


551 . Police-officers supenor m rank to an ofScenn-charge oM 
Powers ol ikipenoT Police station nuy exercise the same powers, throughout the local area 
officers of pohak which they are .ippointed, as maybe exercised by such officer with‘« 

' limits of his station ^ 

As lo powers and dunes of an ofl'cerJn charge of a Police stntion.see Nofes under 9 * 

« 127 and also 7 B <). 
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552, Upon complaint imdc loft IVcstdcncy Magistrate or District Magistritc on oath 
of tliealxluction or iinL-ittful detention of a uomin or of a femile child under 
Power to rompci o( *,ixtccn >cars, for my tmhwfnl purpose, he rmy make m order 

^ f^’r the immc<hatc rcstontion of sucli «omm to her libcrt}, or of such 

fciinlc child to her hiisliand, parent, ginrclnn or other person hiving the 
lawful charge of such child and tnij compel complimcc with such order, using such force as mij 
I»e heccssarj 

NoUi.— 1 Prceedare —There is ncoesstniy no otfence alleged in nn application under this section 
and coasequenilj the provisloivs of ss 200 md 203 which relite to the proo-durc to be employed byi ^IaglSlrate 
taking cognirance of an offence donotapplj to itfocccdingi under this section 4 Bom L R.609 But when 
a Magistrate passed an order umicr this section in gencriittnns tint a womiii be restored to libert) without 
finding that she was unhwfiill> detslnedby otijone or without ordering anj person to restore her to hl>ert) 
heli that the order was not one conteniplaied by this section. Where a ^f agist nte has reason to believe that a 
woman is being unlawfull) dcUiinetl but cai not fnd whoso detains her the pro[>cr course for the Afagisirate 
is to Issue an order to have the wonnn brought before him and lo exsmine 1 er Weir II, 724 Where 
a complaint is mide thehiisband lint the father Is wffongfully detuning his wife the Magistrate should 
hold sn inquiry Into the imtter of the complaint cxnniliie uitn^es -vs to the age of the girl or ns to the 
reason why the father does not think it fit to send the giil to her Jiusbniid. The High Court m revision set 
aside the order of a Magistrate mnde wUhoul any siidi Inquiry csjiecially the coniptnint did not state 
that the girl was being detnined contrary to her own wish IS Cr L. J 712 (C.) 

3 ‘Unlawfal deUatfea* neani detention a^alntt the will of thoia entitled to minors eaitody — 
Obviously the Magistrate is empowered to net only when the detention 'ind purpose nre botJi unlawful A 
Hindu gnl undertheage ol 14 yeirs went of her own nccord to a Mission House where she was received and 
allowed to remain. The mother and husband of the girl thereupon applied to the Magistrate who took 
proceedings under this section. The I ady Superintendent of the Mission House denied that the girl was 
legally mimed and alleged tint she was (»naically being brought uj> with the connivince of the mother to a 
life of prostitution The Magistnte ifter recording evidence found that the girl was legilly married that 
the other allegation vva< not established , and that although she went to and remilned in the Mission 
House of her own free will there vvis under the circumstances in unlawful detention for an unlawful puriiose, 
He further found tint there were no fncti established which would disentitle the husband or the mother to the 
custody of the girl, and pissed an order under the section directing the girl to be restored to her mother 
Held upon the facts as found by the Magistrate, that, is it was immitenal whether the girl did or did not 
consent to remain at the Mission House there was an unlawful detention within the meimng of these 
words IS used in the section aj the girl was kept agaimlthe vnlt o/ those who were lawfully entitled to have 
charge of her 16 C 487 

8 ‘'Ualwwfwl parpete means *iiam«r»l purpose’— Under this section the purpose whether enter 
tamed towards 1 woman or 1 female child must in itself be unlawful ind applying the section only as it does 


will and wasallowedto remain there held thatthere wasno detention for an unlawful purpose and a Magistrate 
has no power to order the restoration oi the gtrl to her legil guardians. The case would be the ’’ame If a 
Christian child were to leave its parents and being received and detained against their will in a Muhammadan 
institution in order that it may become a Muhammadan 16C.48T The purpose contemplated by this section 
must be in Itself unlawful and must not be construed so as to make it include purposes which although not 
unlawful in themselves might become so when entertained towards a child m opposition to the wishes of Its 
guardian 4Bom.LR.609 Thus i detention forthe purposeof persuadinga girl to become a Christian con 
trary to the wishes of her guardian would not beunlawful within the termsof this section. A girl of 16 has a 
right to choose her own residence. The true priiKipIe by whidi the Court should be guided Is that it should 
judge from the circumstances of each particular case and that the welfare of the infant irrespective of its age, 
should be the main feature to be regarded 16 B 307 5<realso9C W N 1030 


*Tlie«ord (IxiMn WM fubit laM far tb* word fourtMii br art XMIlof ln< 
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4. District Ukgistrate &Ion« hat jorisdlcUon to ootertaln complaint and make order.— He no 

power to transfer such a case to a SuWIagtstrate, and thit Magistrate would ha%e no Junsdiction Uierem 
EataBlal 963. 


5 Has High Court power when lettlng aside order ot restoration to send minor back to caitodf Is 
which she was 7— In 16 C. 487, the Magistrate ordered certain Mission autbonlies to restoTe a minor girl to the 
custody of the husband and mother, but [the High Court set aside the order as no unlawful purpose hid been 
made and it was contended on the authority of TA£ Comploxr D Escomple de Pxrts, L. R. 3 ^ C. 

463 that in setting aside an illegal order, the High Court has power to restore the status ju/o ante Held that 
because the order was wrong it did not follow that the High^urt should asa matterolcourse restore tlie state ol 
things which existed before it was made • It is verj questionable whether we have the power to do this but 
assuming we ha%'e the pouer we could only with propriety exercise it if the proper guardian is shown to be in 
some way disqualified ’ 


553, (1) Whenver any person causes a Police-officer to arrest another person m a 
Compensation to Pf®sidenc> town, if it appears to the Magistrate bj whom the case is beard 

persons groundlessly that there was no suffiaent ground for causing such arrest, the Magistrate 

Presiden” may award such compensation, not exceeding fiftj rupees to be paid b> the 

person so causing the arrest to the person so arrested, for his loss of tune 
and expenses in the matter, as the Magistrate thinks fit 

(2) In such cases, if more persons than one are arrested, the Magistrate may, m like 
manner, award to each of them such compensation, not exceeding fifty rupees as such Sfagistrsle 
thinks fit 

(3) All compensation awarded under this section may be recovered as if it were a fine 
and, it jt cannot be so recovered, the person b> whom it is payable shall be sentenced to sinipk 
jnJpnsonment for such tcfin not exceeding thirty days as the Magistnie directs, unless such sunt is 
sooner paid 

Mote —This section supplements s. 250 which applies to vexatious or frivolous complaints. In Madiai 
texatiousor unnecessary seizure of property or arrest by a Forest-officer or Police-officer, Is punishable under 
Pfadras Act V of 1882, s. 25 , and under the Abkan law, bj gjadras AetlcA 1886,s.5'» In Boiobaj, by 
Parniciy Ac{V oi \81S ss 49 and 50 As to recovery of fine rcfss 386^368 


55<f. (1) With the previous sanction of the Governor General ni 
High'^Courts^io^make Council, the High Court at Fort William, and, with the previous sanction of 
nn’es ibr inspecaon oi (fie Local Government, any other High Cburt estahhshed 6y RapsiChasisf, 

make rules for the inspection of the records of 

Subordinate Courts 


I’owerofotherHigh (2) Every High Court not established b> Royal Charter, may, hwn 

''^‘*** previous sanction of the Local Government.— 

(o) make rules for keeping all books, entries and accounts to be kept in all Cnminal 

Courts subordinate to it, and for the preparation and transmission of my returns or statements to 

be prepared and submitted by such Courts , 

{6) frame forms for every proceeding m the said Courts for which it thinks that a form 
siiould l)c provided , 

(f) make rules for regulating its own practice and proceedings and the practice md 
proceedings of all Cnminal Courts subordinate to it, and 

(d) make rules for regulating (he execution of warrants issued under this Code or the 
levy of fines 
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Pro\nded tint the nilcs. nnd form^ mnde and framc<l under this section shall not be 
inconsistent with this Code or any other law m force for the time being 

(3) All rules made under this section shall be published in the I-ocal Oifiaal Gasetl^^ 

Mote.— Rdet Ib Upper Barmet la the SoBthal PerjaBsei end la Brittih BalnehlstaB — 
respectn ely, the Upf^r Burma Crtminal Juthce Rtgulaiton V of 1S92, Sch. XVI, the Sonthal Pergunnai 
Juthee RegutattonV amended by Regulation III of 1899 and the Bnhxh BatuehtiUn 

Criminal Juitve Regulihan Vllt of 189Q, Sdt, s. 20 

Rules under s. S54 sub-sec (2), cL (f) nny regulate (n) the Ices for processes nnd (i) the fees to be paid 
for copies and Inspection of records. 

555. Subject to the power conferred bj section 554,’^ and bj section t " 107 of the 

Government of Indta Act, 1915’ the forms set forth m the fifth schedule, 
with such \*anation as the circumstances of each case require, may be used 
for the respectn e purposes therein mentioned and if used shall be sufficient 

Notes.— 1 If Bled shall be lofflolent —Thus uhere an order under s. 144 was issued in 1-orm No XXI 
of Schedule V, without specifying that it shall be inoperative only for two months by the Tull Bench, the 
order was good having regard to the provisions of this section, 34 C. B97 (F B ) See nl$o IOC 937 which deals 
withForm XXVin(II)4 and26M S9, 7A 45o errutmg i K i7. InS6C.fiS3, Form XI uas construed. In 
22 P R. 1911 b IS Cr. Ill, J SOS and 8 8. L. R, 173 a 18 Cr L. J 100, Form X was coostrued. 

2. Felliire to comply with form —Where the summonses issued under s. 107 were not in accordance 
wi±Form No 12 Sch. V, and was not accompaniedwith the order under s. 112 held proceedings had, 9 Cr. 
L. J 179 (lUL). and see 14 C. W. K 78 » 11 Cr L. f, 26, where an order under s 145 was not drawn up in 
accordance with Form No 22. In 39 C, 102, the validity ol Issuing a warrant under & 100 on a pasted form for 
use under s. 93 was considered. 

556. No Judge or Magistrate shall, except with the permission of the Court to which 
Case in which Judge appeal lies from his Court, try or commit for trial any case to or m which 

or Slagistrate is per he is a party, or personally interested, and no Judge or Magistrate shall 
sonally interested. appeal from any judgment or order pissed or made by himself 

Explanaticn "—A Judge or Magistrate shall not be deemed to be i party orpersonallj 
interested, within the meaning of this section, to or in anj case by reason only that he is a 
Municipal Commissioner or otherwise concerned therein in a public capaat}, or by reason only that 
he has viewed the place in which an offence is alleged to have been committed or any other place 
in which any other trans>action mateml to the case is alleged to have occurred, and made an 
inquiry in connection with the case 

IlJustratton 

A as Collector, upon consideration ol mformation furnished to him directs the prosecution 
of D for a breach of the Cxctse Laws A is disqualified from trying this case as a Magistrate 

Motes.— i. See &. 191 hr the duty ol a Magistrate who takes cognizance of a case under s. 190 (IJ 


Th«M Scum wer* (uliatltuWdrar lh« ficurea* Ml brt*e Xrfeaevanil AmenJ V Act II of IKt Put 11 ef tbe Smmd 
word Hod figurct is — wer«*abeilnted for ibe words ud figiim II oftbelndlsu lUgbCourts act,IMi. ’ bj ArtXIlI 


ofitlS. 



11^4 


THE CODE OP CRUIIKAL PROCEDURE 


[Chap XIA'I. 

2. Beuon of ameodraent— " The last |)orlion of tlie exphnition 'iiiil the illustr'ilioii is amended to 
meet the objections raised in 23 C. 828 and 19 M. 281 ”— Objects and Reasons The explanstioo 
follows 19 A. 302. 


1 Farther exceptions. — Amemberofa District Board in the Punjab, Jf^s. 58, 

Act XX of 1S83, or a member of a Muntapal Committee In the Punjab, see s 188 of the Punjab Municipal del 
\X of 1891, IS nota party or personally interested within the scope of this section. In Burma, see Mr 
Munuipal Act III of 1898, and in the Centra] Provinces, see the Central Provinces Muncxpal ActldW'd’d 
1889 s. 144 A Judge or Magistrate shall not be deemed uithm the meaning of this section, to be a party wor 
personally interested m any prosecution for an offence against tlie Cantonment Act or against any enactment 
extended, or rule made thereunder, because be is a meniberofthe Cintonment Committee, or, where there is 
no such Committee, is the Commanding Officer of the Cantonment, or, because he has ordered or approved the 
prosecutions s. 29 of the Cantonment Act XIII of 1889 .SV^also W P, R. 1834, 43 P.R. 1837, and 43 P. R- 


4. Principle on which aectloa h baaed. — Tlie principle is thnt laid down m the maxim 
esse judex vet snt JUS dteere dehet,' that is, * no man can be his own Judge or give judgment conceriuof 
his own rights. ’ ‘ It is one of the oldest and plainest rules of justice and of coinmonsense that no man shall 
sit as Judge in a case m which he has n substantial interest Tint is the law of this country asmuchasit's 
the l.aw of Fiighnd ’ 2 C 23. " Whenever there is a likelihood that the Judge would from kindred or snj 
other cause have a bns in favour of one of the parties, it would be wrong hi him to act” Q v Rani I*®- 
IQ B.239 No Judge can act in any matter in which he has any pecuniary interest, nor where he hasJ'V 
interest though not a pecuniary one, sufficient to create a real bias In 2 C. W. N Isl before the Calcutta 
Court Sessions, Rasipini, J, retired from the case after hearing evidence, on tlie ground that he had* 
personal interest m the case A person who has a judiaal duty to perform disqualifies himself if be ha$ * 
pecuniary interest in the decision which he is aboutto give or ibns which renders him otherwise than 
impartial Judge, In the latter cose the question must be a question of substance and of fact whether he 
been an accuser, Reason v Medical Council, (1889) 43 Ch. D 368 at p, 394. The interest must be substantial 
R V Meyer (187S) IQ B D. 173— 177 so as to make it likely that the Judge has n real bias, the mere 
bility of bias not being sufficient to disqualify ^ V //<tf'<^s//y,(1883) 3 Q B. D.833. Seeeiso AUxnson\ Gentle 
Coiinetl 0 / Medical Education (1894) 1 Q. B. 750—798 In the case of Dunes \ Grand Junction Canal, 3 H. *» 
C&s 793 the Lord Chancellor said “ It is of the last importance that the maxim that no man is to be Judil* 
in his own cause, should lie held sacred And tlm is not to be confined to a cause m which he is a pah) 
but IS to t*e applied to a cause in w Inch he has an interest See also Sergeant v Dale, L. B. 2 Q B. D 
where a is laid down ‘The bw does not measure the amount of interest which a Judge possesses. If heh** 
any interest m the decision of the question one way, he is disqualified, no matter how small the interf‘’ 
may (>e ‘ 


APPLICATION OF SECTION. •, 

5. Seetios applies to Bench or trlbanal soy member of whicb Is Intenited.— It is one of the 
and plainest rules of justice and of conimon<^ense that no man shall su as Judge in a case in which be has ^ ^ 
substantial interest Where, therefore, one of a Bench of Magistrates which convicts the accused has 
substantial interest in the case which disqualifies him from acting as Judge, the conviction will be 
nnd the defect will not becured by any consent or waiver on the part of theaccused. 2 C. 23. Whereajn^*^^ 
has such an interest os to give him a real btas in the matter, he ought not to sit on the Bench 1 
imm iienal vvlnt part he really takes, nlthough it may be he takes no part until the other Justices have 
inousi) determined to convict, Q v Meyer, 1 Q. B. D. 1T3. Before *1 Bench of Magistrates requiring the 
of two members to forma a tml was commenced before four Magistrates W. B, CundD, on an 

taken by the accused, tliat /f and i? were rebted to the complainant, the Distnct Magistrate ordered * 
trial should be concluded by C and D alone Held, that the trial was legal and that tliere was no objecuon ^ 
the validity of the conviction, 3 N. L. R. 67 Cr. L.J. 43. It is no naswer to tlie objection that tliere ^ 
nnjority in favour ol the decision, without reckoning the vote of the interested party, nor that the Interes 
jnrty withdrew before decision, if heapjwars to have joined in discussing the matter with the other M«gls<'^'*’ 

K V Hertfordshire, JJ, 6 Q. B 793. The affidavit of the Justice slated that he did not recollect being pres*'^ 
at the hearing or determination ol the appeal nor conversing wiUi any of the Magistrates who heard theap^ ■ 
and that he did not converse with them on any matter rehting to the appeal nevertheless that wio 

present, he formed part of lilt Court and ihcrefore the ortler was invalid. A' v Surrey, J/,i Jar. (KA) 1»" 
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4 W. R. 86, But a mere presence on llie Bench o1 an Interesteil Maj.i>itrate h not sufficient ground, li it Is 
expressl> shown that he took no |virt In lltc heinng, A* v londm. JJ, 13 Q. B. 421. By the dircaion of a 
I men Tnde Assocnlion, and on the comphint of their Inspector, V was prosecuted before Justices for 
hating purloined yarn. When the case came on, /'’j solicitor objected to any Magistrate taking part in the 
proceedings who was a memlicr of the Assoaition >1/, who was one of the Justices and was presiding as 
Chairman, stated lint he was a member of the Assoaatioii, hut tliat he had no persoinl interest and would 
adjudicate At the close of the statement of the comphlmm s* cisc, and before nn> etidcncc was given, M\dt 
tlie Chair ind took his seat on the Beiicli some distance from the other Magistrates. After ashort lime he left 
the Bench and went into the Magistrate s room and was there when the other Ma^istr ites came in to consider 
their decision, but at once retired He look no pdrtinthe adjudication I' was convicted of the offence 
charged. He/J that the conviction must be quaslicd with costs to be paid bj Af A v Armagh, JJ , (1913) 2 
Ir. R.410— K,B D. 5V-r also A* \ O (jrady 7Coi C.C 247. 

Aiitiiot betnz in/rrvs/rd— In (1912) M W. N 378 = 13 Cr. L. J. 473 after tiie trill had begun, it was 
discovered that one ot the assessors w as interested and unfit to sit as an assessor and the Sessions Judge was 
asked to clioose another assessor and proceed with trial </«?««* * Inn jury trial, however, the parties have a 
right to challenge the jurors before commencement of the trial and it cannot be a ground for quashing the 
conviction that one of the jurors was disqualified 

6. Can the Crewnor complainant apply tor acttlo£ ailde acquittal by reason of personal Interest 
in Judge?— Arc 8 A. L. J. 1129 =: 12 Cr. L J. SIS and Note 21 at p K41 Two persons were summoned 
bciore Justices under s. 74 of the CoU Mtties Act 1911, and were actjuiUcd. It was afterwards discovered by 
the complainant that at least one of tiie Justices was disqualified liy s 104, suli-sec (2) of the Act as being 
employed in a Mine The Coun discharged a rule to quasli Uie acqumaU, (ij because the defendants had 
been tn danger ot conviction, and (ti) because, to quash the acquittals would prevent the defendants from 
pleading autre/ifu aequtton a subsequent occasion, A* Sim/sou, (1914) 1 K. B. 109 s78 J. P. 43. 

EFFECT OF DISQUALIFICATION. 

7. Dliqaallfleatlen of Jadge t&kss »way JnrbdlcUen— coDisnt of waiver cannot care the defect— 

When (I Magistrate is disqualified under ibis seaion, lie is not a Court of competent junsdiction and s 637 
would not appi) A case tried in disregard of the (wovisions of this section, must be regarded as if tried by a 
Court which, for want of jurisdiction, was incompetent to deal with it, 23 C. 328. Cnmmal proceedings are bad 
unless conducted in the manner prescribed by law, and if they are substantially bad, the defect will not be 
cured by any waiver or consent of the pnsoner, 3C.23. If a Magistrate is personally interested within the 
meaning of s. 256 and is debarred from trying the case, the consent oi the accused cannot comer jurisdiction, 32 
A. 63S{7 A. L J.7t9»ll Cr L. J. 447 1 9 N. L. R. 61 14 Cr. L. J. 883 ; 1 B. L. R.B8 = 8 Cr. L, J. 3SB 

8 He cannot < try any cate.’— The expression 'try any case' is wide enough to include any stage of 
tlie judicial proceeding in which the question of the guilt or innocence of the accused is finally adjudicated on 
This construction does not force the words of the section and is in accord with the intention of the Legislature 
which w as to enact the rule that no man can be judge m his own cause, 3 B. L. R. 137 =3 13 Cr. L. J. 30 , 37 C. 
221,10 C W N. 773 

9 He cannot Initltnte any proceedings. — The Magistrate cannot take proceedings under s. 133, 
10 C. L. J 481 = 11 Cr. L J. 2 , nor institute proceedings under s. 145, B C. W. N. 216, In 37 C. 221 it was 
/ir/d following 10 C. W. 11.773 that a Magistrate who has received information in another public capacity, r^,as 
Manager of an encumbered estate, of an offence of mischief by cutting timber from the estate forest cannot act 
on It in his capacity ol a Magistrate and initiate cnmmal proceedings under s I90(l)(c) Bui Carndufi, J , 
was of opinion that ilie Ruling in 10 C. W N.77S went bejond the lenns of the Code fn laying down that a 
Magistrate who is '* personally interested ’ cannot even take cognizance of a crime Sec Note 29 at p 423 and 
also Note 19 (r) below In 29 C. 392 it was held that tbe pnnaple that no man ought to be a Judge in his own 
case, would appl>, if a Magistrate instituting proceedings under Chapter V’llI acts on his knowledge of the 
character of the party proceeded against , see also 4 P. R. U98; 87 P. R. 1903, but see 27 A. 172. 

10. He cannot commit.— This section disqualifies a Magistrate from devhng as a Magistrate with an> 
case in the Police investigation of which he has taken more than a formal pan and unless he obtains the 
permission of his Appellate Court, he is disqualified fmn committing the case for tnaL A commitment by 
such a Magistrate may be quashed by the High Court under its revnsional jurisdiction conferred by s. 439, 
though not under s. 532, 2 L. B R. 209 ss 1 Cr. L. J. 477. 
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11. He cannot beat an appeal — the uurd^ ‘try iny case' are comprehensive enough to locluds 
the hearing of an appeal Hanekjfe J, in 23 C. 4«atp.47; 1899 A. W. N. 74; 9 K. L. Jt B1 *iH Cr,L.3 S3J, 
1 8. L. R. 98 = 8 Cr. L. J. 356 No permission can be granted to embJe a Judge to heir an appeal See So e 
31 below, ilso 12 C. W. N. 433 =7 Cr. b. J. 224; 22 W. 8. 75. 

12. He cannot direct further inquiry undere 437 or revise the proceedings.— A ]\IagistritediS(iuali(ic(l 
under this section cannot set aside an order of dischaige and piss an order for lurther inquiry, S S Ii B. 13i= 

!•» f ^ 1 «n , , , , . p ^ , 


deficient duty and penalty had been levied by a Civil Court The Sub-Divisional Magistrate who tried the case 
discharged the accused on the ground that the object of the accused was not evasion of duty , but the District 
Magistrate in revision under s 12 of the Upper Burma Crtnnnal Jushee Regulation convicted the accused and 
sentence'd him to a fine Held, tliat the Distnct Magistrate, having as Collector directed the prosecution oi 
the accused, was not competent to try him, 23 C. 44 referred to In 37 A. 23, Knox, J , raised a doubt whether 
the word try ’ can in any case be applied to proceedings taken under s. .<3a or any other section of the Code 
in which the Judge is not empowered to pass any orders himself, but has only to report the case for the orders 
of the High Court. 

13. ledge theegti disqualified may as Appellate Ceait grant pernlMlos.— There is nothing m thw 
section to suggest thit the interest which might disqualify a Judge or Magistrate from trying or commitimg for 
tnal would prevent an Appellate Court from granting permission contemplated by this section, 29 A. 181. 

“PERSONALLY INTERESTED/' WHAT IT MEANS. 

14. “ Personally Iflteref ted ” sheald he liberally cenitrned le at to Inclode eases In which Jidge or 

Magutrate may In any way be personally Interested in the parties, or tn the resnlt of the case.— Whether a 
given case falls withm the provisions of s. 533 is a qiiestioo of fact to be determined m each particuhrease 
Si H. 23S } 9 N. L. R. 81 14 Cr. L. J. 88S.— A Magistrate should not entertain a criminal case in which persoQ» 

Indebted to him or concerned either as complainant are accused. However impartially a Magistrate may pro 
ceed in such a case, the mere fact that such a relationship e.xists gives a handle to unfriendly suspiaon, wbidi 
It IS essential in the interests of the administration of justice to avoid Again, when subordinate distnct 
officials are prosecuted as such for offences, the accusations sometimes spring from irregularities reflecting 
disaedit on the general administration of the distnct In such cases, it is unfitting that the accused oflicieh 
and persons accused in connection with offending officials should be tried by an officer who is immediately 
concerned for the credit oi the distnct admlnistratiortv... A Magistrate should not himself try a case arising out 
of matters in whicli he has an intimate concern so that he cannot feel confident of escaping the imputation oi 
bias, nor should he try a case in which lie has been personally concerned in bringing an offender to justice— 
C P Cr Of, Part II, No 69 In 8 Bom. L. R. 947 it was stated iJiat the word "inlereit' as used m this 
section, does not imply mere intellectual interest, but something of the nature of an expectation of advantage 
to be gained or of a loss or some disadvantage to be avoided by the person who is said to be interested in the 
case ' Personally luteresled is not confined to • pnvately interested ’ or * interested as a /fivn/r? individual 
20 C. 857. That a disqualifying interest may result horn a purely official connection with the initiation of 
criminal proceedings seems to be clear, 23 C.328;SP. R. 1895 Personally interested includes pecuniary 
interest The least pecuniary interest will disqualify, 20 B. 002. 

15. Interest lolSelent for transfer, to be dlstingobbed from dliqaallfylog (otereit nnder this 
aectlon— A personal interest under this section ousts the junsdiction of the Judge, are Note 7 above , so 
interest not sufficient to disqualify a Magistrate may be a suffiaent ground for transfer See 17 W. R. 39 T e 
test to be applied for an application for transfer is ‘whether there is a reasonable apprehension on the part® 
the accused,' see Note 2t to s. 626 , and the test |o be ajiplied under tins seciion is ‘ whether the Magistrate has 
a substantial interest m the result of the case.’ 

16. That MagUtrate Is concerned la the cmo in a public eopacity le by Itielf no bar,—" It is 

I to detine the me.aning of this phrase ‘ personal interest’ In my opinion they cannot mean that a public olficc 
^ whose duty is to see that the law Is obeyed ismerefy by reason of that duty, a person personally Interested In 
I prosecution and tnal of an olTender against the Statute law They cannot refer to any very remote 
llhe mitt cr, and must refer to some particular and iniinediate peisonal Interest in the case and Its result, ’ IS A. J 
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(F.B ) It Js dear that iii the illustntton . 1 s interest in the success of the proscaitioii is not pecuniary and very 
inJtrectl) laersonaL It is as an oflicial on behaU oi Government, if it eststs nt atL It may only be a neutral 
interest, that is, a desire for the discovery of tlie truth, uhethcr the accused prove to be guilt) or innocent In 
man) cases, a Peput) Commissioner or other executive head of a Distnet, or Department, who orders a prose 
culion does so because the matter before him demands etuadadon by Judicial cnquir) Where such is ciearly 
shown to be the case, this section would not be applicable. But m other cases, when the officer ordering a 
prosecution has satisfied his own mind that the accused is guihy, then, cieariy he shouid not try the accused 
9 N. L. R.61 — 14 Cr. L. J.33S where 13 P.R. 190S is 5*^^, however, 2 A. 808; 6 C. L.B. 279; 1838 A. W. 

N. S7, cases under the Codes of 1872 and I6S2. The pnncipte oi^ht not to be applied where the relation is by 
statute and Judges have a dut) imposed upon them to investigate and decide, Wildes v Russell, L. R. 1 C. P. 
723 ; 17 W. & 39 (F.B V («* Magtslrale nr chsrge oj etifan esdmintstraiion —A ^^aglstrate in charge of abkan 
administration of a distnet is not “ personally Interested “ in ihe observance of the jirovisions of Act I of 1878. 
He IS therefore not precluded from exerusing Junsdiction in respect of offences against the abovementioned 
Aa, IS A. 192. Out now IS A. 192 must be read in the light of the tlluslralioit added to this section, 
(i) Cinder the Opium AcL-^K District ^tagcslrate who is also a Collector is not debarred by the circum 
stances of bis dual appointment from tiymg an o&ence under s. 9 of the Opium Act, 1 of 1878, the 
prosecution of which has not been instituted bv himself as Collector, I Bar. S. B,493. (r) Eveise Officer 
as disUttguisked from Collector —J , a licensee of a liquor shop was ordered by the Excise Officer 
to change the site of the shop. He dtsobe)ed the order, was tried b) the Excise Officer who was 
also tlie District Magistrate, and was convicted and fined for the disobedience of the order The 
Sessions Judge referred the case to the High Court with the recommendation that the conviction was bad on the 
ground that s. 556 precluded the Excise Officer from trying the case. Knox, J , upheld the conviction follow- 
ing IS A. 102. “ The CoIIeaor and the Fxase Officer m a district are two different persons and it is a sound 
rule of law that no illustration should be pressed further than the w ords warrant,” 1908 A. V. H. 95 8 A. L. J, 
357 B 7 Cr. L. J. 393, This deasion appears to be erroneous (d) District Pfagutrale as head of Police —A 
Distnet Magistrate is not, on account o( his being the head of the Police of the distnet, debarred from trying a 
person accused under s 29 of Act V of 1861 of a breach of the orders of a Reserve Inspector of Police, 23 A. 
340 l Nor IS such Magistrate debarred from heanng the appeal against a conviction under s. 182, IRC, when 
sanction to prosecute is granted by him, provided the case does not fall under s 487, 27 C. 432. But the section 
does disqualify him from dealing as aMagistmte with an) case in the Police investigation of which he has 
taken more than a formal part, 2 L, B. B. 209. (c) Mere Mumapal Commissioner is not disqualified.— See 
24 V. R. 28 and Note 17 (iti) below 

(i) The fact that he lakes mere formal part in institution of proceedings does not disqualify him — 
Where the only connection which a Deputy Commissioner had with the proceedings vv as, that he ordered the 


Police certain information and directed him to make an inquiry on the basis of that information, it cannot be 
said that the Magistrate directed the prosecution and he had no jurisdiction, il A. L. J. 832 == 13 Cr. L, J. 17. 
In 17 W. R. 89, the proceedings of a Magistrate who tned tlie pnsoners charged with hav ing committed offences 
under ss 93 and 9$ of the Registration Act XX of 1836 were held not illegal and without junsdiaion or 
otherwise bad, merely because the prosecution was (with the sanction of the Registrar to whom he was 
subordinate) instituted against the accused by the same Magistrate in his official capacity as Sub-Regfstrar 

(«) Nor does mere authorising of prosecution disqualify — A Deputy Tahsildar made a report to the 
Tahsildar about certain embezzlements by the accused, a village officer The Tabsildar in his turn reported the 


section he was disqualified, from U) ing the case, was overruled Held that the Deputy Jfaglstrate w as qualified 
on the ground that his act was an a thonzation and not a direction that the accused should be prosecuted. 
The word 'directs' in the illustration means institute or gives order for the institution of the prosecution, 
24 U. 333 where 20 C. 857, 18 A. 193 and 23 A. SfOarer^/^rred/n, IRang 517. 

{lit) Mere forwarding the papers with his opinian does not disqualify See S Bom. lt.'R.5i2 snii 
Note 17 (iv) below 
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{tv) That he issued the waiTant the execnlton of which was obstructed does not disqualify hvn—K 
Cantonment Magistrate in his capacitj as the Cantoncnent Small Cause Court Judge issued a warrant, the 
execution of which was obstructed and on the complaint of the bailiff tned and convicted the persons who 
accused the obstruction It was contended that the Magistrate was personally interested inasmuch as he had 
issued the warrant Held that issuing the warrant would not make the Magistrate personally interested and 
he was concerned in the matter in his public capacity only And as he had not directed the proseculionhe 
was not disqualified under s 556, 8 S. L L 41 «15 Cr. L. J.649; 2f A. L. J. P 563 

17. If, fn addition, the Magistrate has substantial Interest op takes substantial part in Ihe proceed* 
logs he Is disqualified— Scope of explanation. 

(i) Wheie he ' directs a prosecution, that ts, institutes or directs the institution of a prosecution^ 
L nder the explanation a Magistrate is not deemed to be i party as personally inteiested in any case b) reason 
only that he is a Mimicipai Commissioner or otherwise concerned therein m a public capacity But theillustra 
tion makes it clear that the eftect of the explanation is only partially to relax the rule that no man is to be a 
judge m his own cause A Collector who qua Collector is interested in the protection ot tlie^rf may as 
Magistrate try an offence agdinsi the Excise Laws He is not dis<iualihed ' by reason only that he is a Colkclw 
But if in Ins capacity as Collector be has directed the |irosecution, he is disqualified from trying the case ooi 
by reason of the fact that he is the Collector but bv reason of the further fact that he has constituted himselt the 
prosecutor Where, therefore the Magistrate presided at a meeting of the Municipal Board which directed the 
prosecution, held, that he was disqualihed from making an order for lurther inquiry against the accused under 

8 437 It may be that the Magistrate did not speaker voteat the meeting— but the fact remains that he attended 

a meeting where the question was debated and the prosecution ordered and he had therefore placed bimseii 
personally to some extent in the position of a prosecutor, 3 S. L. R. J37«» 13 Cr. L. J. 30 where 32 A 633 
Mtledge, (1879) 4 9 B. D. 332 *.43 L.J.M.C. 139 * 40 L.T. 749 -27 W.R.659, v (1882)9 0 
J, P. ilS — SO W. R. 750 are A ^faglst^ate, who himself ordered the prosecution of the accused ifl 

his capacity as Tahsildar and further ordered ihe search of the accn>ed s house, not on the complaint or repc« 
of a Collector or Excise Officer, but on that of an opium contractor, i» incompetent to try the offeoce ‘W* 
illustration to the section almost exactly covers sud) a ca>e, 3 P. W. R. 1912 e 64 P. 1>. R. 1912 .s 13 Cr. L ” 
The illustration aimply embodies th< principle that a man cannot be both prosecutor and Judge m the same 

cause What the section shows is that if a Magistrate or Judge is merely connected with a case by reason e 

his discharging some other public function or is connected with it in some public capacity outside his maps’ 
tenal or judicial tunctions, and orders or directs a prosecution, or is concerned with it in some public capacity, 
he is not on that ground atone, to be deemed (personally interested in the case But if, in addition to a con 
nection oi that sort, he, in some capacity outside his magislenal or judicial functions, orders or directs ine 
prosecution of a person for an offence, then he is to be deemed personally interested in the case, and he cannot 
try It as Magistrate or Judge The distinction is between having merely some public or official connection wit 
a case, and ordering or directing the prosecution m some extrajudicial or extra magisterial cajiacity — 
Strachev, C Jt 1899 A. W. N. 74. The disqualifying interest roust be one attaching to a hla^^ft'erestec 
as an individual and not one which he derives solely from his official position, 2893 A. mdiv^^^ 

illustration to this section which shows that a disqualifying interest may result from a purelyk (jje nuUab'®'^'^^ 
wilh the initiation of proceedings See 23 C. 44 and 323. In a Municipal prosecution, the tlicJudes pecu^'^“^? 
by a Magistrate who was Secretary to the Muniapal Cocnmittee and had as such signed thtl 
Municipal Commissioners authorizing the institimon of the prosecution, was very seterely cV^ 
objectionable, 1833 A. W. N. 181. A Joint Magistrate who has been verbally autborized)^** 

Committee to institute Municipal cases cannot try a case which he has thus himseh instuA^^ ^ ^ , .*rt d* 
N. ii, following 1886 A. W. K. 291. Where a Collector on the report of an Excise Sub-InslP* 
the prosecution of the accused under ihe Excise Act held that the Collector should notV”*"®[”* ( 
Magistrate hear the aiPi>eil, 14 C. W, N. 63 , 1896 A. W. N. 105. Where a Magistrate 
the Octroi Sub-Committee orders a prosecution for evading the payment of octroi, he canna 
himself. 7 A. L. J. 749 w here 1899 A. W. H. 74 is followed . B A. L. J. 1129 = 13 Cr. L J. 573. V m 
Forest Officer asked a Deputy Commissioner to administer a warning to the accused for ha^j,? . 
a false report to that officer and the Deputy Commissioner directed the prosecution of the acctl^rd i”' 

s 182,1 P C, having satisfied himseh that tliere wasadearcase of a false report, that he was (li«l« ‘ 

fled from hearing an ajjpeal from the conviction The mere fact tint ihe .accused made no object on 
the hearing of the appeal did not give the Magistrate Jurisdirtion, The apjiellate order of the 
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consei|uentIy set <isiile,9 N. L« R. 61 = II Cr. L. )• 333 A District Maijistrate who sinctloiui the institution 
■of the proceedings under tfie Annt Act Is disiiuthfied from trying the case, 9 C. P. L. R. 26. See also 8 8. 
L. R. II es IS Cr. L. J. 619, A Magistrate who Issued pn>ces3 on his personal knowledge and suspicion tint an 
offence against /Vrrjcj of 1867 htd been committed, between whom and the 

accused correspondence had passed relating to the olfence and who Ind ordered the I’oh<.e to investigate was 

toln\ea j^ersonal interest, 13 A. 315. A Magistrate who has been authorized by the Collector under the 
/4c/ to prosecute oflendets against the stamp laws IS not competent to try persons whom he prosecuted, 
3 C.622. See, however, 8 B L.R. 422 (F.B J. .\flcr the close of a trial the trying Magistrate ordered the Police to 
send up a diarge-slieet in respect ofa witness lor the proseculloa The Police did so The Magistrate tried 
the accused and com icted him, Ac/</ that the Magistrate hating directed the prosecution of the accused was not 
comi>etent to hold the trial b) reason of s 556 of the Code. The explanation to s 556 does not apply when 
the Magistrate himself has directed the prosecution. For a Magistrate cannot be both prosecutor and a Judge, 
33 Bom. L. R. 842. 

(ii) IVhere he passed the order for dxiobeditMce of whuhaccusedutrud.~\.^t,Vyi,^\\\& District Magis- 
trate was present as Chairman of the Municipal Cominissioners when the order was passed, for th® disobedience 
of which the accused was tried and convicted by the same Distna Magistrate. The conviction was set aside 
as illegal Prinsep, J , remarked . " It (the explanation) w as rather intended to prevent an objection being 
raised that, from the mere fact that the Magistrate might happen lo he a Municipal Commissioner, he was 
necessarily disqualified from holding a trial in which some Municipal matter was involved. It is a very 
different matter w hen, as in the present case, we hnd that Magistrate is practically one of the prosecutors and 
the Judge ' iJy the Common Law, a Judge, who has an interest m the result of a suit, is disqualified from 
•acting except in cases of necessity, where no other Judge has yurisdiction. The law does not measure the 
amount of interest which a Judge possesses. It he has any legal interest m the decision of the question one 
Way, he is disqualified, no matter how small the Interest may be. The Law, in laying down this strict rule, 
has regard, not so much perhaps to the motives wh‘ch might be supposed to bias the Judge as to susceptibili 
ties ol the litigant parties. One important obyea, at all events, is to clear away everylhing which might 
engender suspicion and distrust of the tribunal and ^ to promote the feeling of confidence m the admimstra 
tiou of justice which is so essential to social order and security We are anxious not to be misunder- 

stood m using this language. No right minded person does, or can for a moment entertain the thought 
that the Reverend Prelate, who was called upon act m this case, was or could be, influenced by any 
consideration of personal interest m the proceeding . The applicant stands upon hiS legal right, 
and calls upon us to give eSect to it" Sergeant e Dtle L. R. 2 Q. B. P. 553, quoted, Apari from the 
section, It IS highly undesirable that a Magistrate should judiaally act in a case which he has himselt extra- 
judicially investigated, and in which, upon facts so investigated, he has come to conclusions of fact adverse 
to the party against whom he subsequently iiiitiatex proceedings under the Criminal Law Therefore, where 
a Magistrate ax a Chainnan ol a certain Local Board issued a notice calling upon the petitioner to remove a 
-ceruin obstruaion, and the petitioner submitted a reF«s«''t3tion, which proved infructuous, and subsequently 
the Magistrate initiated proceedings against the jietitioner under s. 13J Held, that the concern of the 
Magistrate with the case u as not merely in a public capacity so as to take the case out of s 556, 10 C L. J 
-431 = 11 Cr. L. J. 2 See also 3 F. R 1893 and 9 P. R. 1896. See Note S to s. 437 and Note 250 at p 548 and 
also Note 65 at p 26S In 8 P. R. 1905 bs 2 Cr. L.J. *3, a Cantonment Magistrate warned the accused that he 
must not tie his buffaloes in a certain spot. The accused persisted Thinking the place to have been rendered 
insanitary , the Magtstiate sent for the accused and fined him without taking any independent evidence Held, 
the conviction and sentence were illegal, the Magistrate not having iiilormed the accused that he was entitled 
to have the case tried by another Magistrate, the case being one taken cognizance of on his own personal 
knowledge Held, also though it was not incompeirmt for the Magistrate to take cognizance of the offence on 
the ground of his inspection of the locality, he ought have acted on independent evidence. See also 1908 A, 
TS.M 93«=5A.L.J.3S7. 5r<r, however, S. L. R. «•= 15 Cr.L.3. 649 m Note 16 (iv >, 

(hi) Where as Hunuxpal Counnllor he u ttUeresled —li Municipal Commissioner took 

any part m promoting a prosecution by concurring m sanaioning it at a meeting of the Managing Committee, 
or otherwise, he is disqualified by reason oi the exist«mce of a personal interest over and above what maybe 
supposedto be felt by every Mumapal Commissioner lit Ihe affairs of the Municipality, 18 B. 4I2;3P.R. 1893; 

3 & L. B. 131 *= 13 Cr. L. J. SO , 18 Cr. L. J. 1017. U, a* Vice-President he had made a preliminary inquiry and 
recommended the prosecution of the accused he is di#q***hhed, 5 P. R. 1896. A mere Municipal ComimsMOiitr 
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IS not disqualified, 24 W. B. 25. In Weir II, 728, a Munia|>al Councillor reported to the Counal an offence 
against a conserv ancj provision which came to his notice The Council of v. hich he was a member directed 
the prosecution. The Counallor also sat on the Pench of Magistrates who tried the offender and convicted 
him. Held, that the Municipal Councillor was not interested in the matter, and that the proceedings 
were not illegal The words “or otherwise concerned in a public capaaty” seem to have been intended 
to supersede the decision in 15 M. 83, wliere it was said that the Chairman of a Municipality being an executive 
officer he would be the proper person to institute prosecutions for offences against the health or comfort of the 
town. He is a very different person from a mere Mumapal Commissioner and is clearly disqualified to try 
cases against Municipal Act IS M, 88 at p 83. See also 23 C 41. in 27 A. 23, it was held following Q v 
Handiley, L. R. 8 Q. B. D. 333, the fact that a Magistrate who had been a member oi a Sub Committee of a 
Municipal Board which recommended the prosecution of the accused for obstructing a public thoroughfare 
would not m Itself render the Magistrate personally interested in the case, so as to debar him under this section 
from trying the case initiated on the recommendation of such Sub-Committee In 1 b99 A. W. K 4J, Stk \chev, 
C J , held that it w as quite clear from the explanation ol s S5<5 that vvhatev er may hav e been the law under the 
Code of 1882, the District Magistrate is not disqualihed irom heanng the appeal merely because he lnpp«u^ 
be the Chairman of the Alunicipal Board tee also 26 A. 536 

(k) Where he h..s Uken acUve part en the depat InteuUl tngutry—iX is not usually expedient that a 
Magistrate who hns supervised and given advice in a departmental inquiry against a subordinate should hnaliy 
try and determine the criminal case against the same subordinate, Ratanlal 631. A Deputy Tahsildar who 
inquired into a matter as a revenue officer was held disqualified from trying it as a Magistrate, and a Deputy 
Magistrate who sanctioned the prosecution, was held disqualined from hearing and disposing of the appe*^ 
from the conviaion by the Deputy Tahsildar, Weir 11,729. But it the Magistrate took no part in the depart 
mental inquiry, but simply forwarded ihe jxipen, lo the CoUeaor with liis opinion that there was apparently 
sufficient evidence to justify a aiminal prosecution Held, he was not debarred under this section irom trying 
the case, 5 Bom L. ft. 5t2. 

(p) Where he kai colleeled evidence for prOiecution and olherunte taken active part in proseenhon-^ 
The words ‘personally interested do not merely mean "privately interested or 'interested as a private 
individual,' but include such an interest as the Magistrate would have m getting the conviction of the 
accused. Theretore, where a District Magistrate, as prosecutor, initialed and directed the proceedings against 
certain accused persons who were charged by him under ss 143andJ50,l P C, and where he hadtakenan 
aaive part in causing the dispersion of the unlawful assembly and bad pursued and directed the pursuit of 
the members thereof and afterwards took pains to collect evidence showing the connection ot the accused 
with the unlawiul assembly, etc, held, that he was disqualified from trying the case himseU, 20 C. 857 Joliowti 
in23C.323. also 1ft Bar L.R.339.<=9 Cr. L.^. 66, lai#. B. 98=^8 0. L. J.358. Where a Magistrate took an 
activ e part in ihe prosecution ot the prisoners, and recorded the evidence of tJie material witnesses preliminary 
to deciding whether the case should go to trial, it was held that his was not a proper Court to hear the appea 
from the conv iciion come to in the case, 23 W. R. 78 followed, 20 C. 837 ; 21 C. 920. Although a Magistrate is 
not disqualified from dealing with acase judiaally merely because in his character of Magisuaie it may have 
been his duty to initiate the proceedings , yet a Magistrate ought not to act judicially m a case where there is 
no necessity tor his doing so, and where he bimseli discovered the offence and initiated the prosecution, and 
where he is one of the pnnnpal witnesses for the prosecution, 2 C. 23 = 23 W. B. 57. Where it appeared that a 
Distnet Magistrate was not only actually concerned m the insUlidion of proceedings against a person under 
Chap Vlll, but that those proceedings originatedln, and with him in the discharge of his duties as executive 
head of the district responsible for the maintenance of law and order held that s. S56 debarred him fm® 
entertaining an appeal under s. 406 without the permission ot the Sessions Court and that the inherent 
disabilily of the Magistrate could not be cured by any act of waiver on the part of the accused 1 S. L R. 08*“ 

8 Cr. L J. 336. Everything that is legal in procedure is not always desirable, and I am very clear, that as a 
genenl rule, it is undesirable that a Magistrate who by local investigation while on tour, having himse 
discovered the existence of crime and collected or ascertained the evidence in support of it, thereafter directs, 
recommends, or invites the institution of Judiaal proceedings against it, should try the supposed crinuna 
How ever jraiseworthy his proceedings may be from the points of view of Police of executive respouMbiliiy, uto 
public morality it is impossible that he should bring to the tnal a mind devoid of preconceived impressions to 
the extent which Is rltiiiandcd from the President of every forum of justice by our system of jurisprudence Wh«*^ 
ever the nrcumsiancea are such as to indicate in n reasonable way iliat the Magistrate has formed even a 
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frtmti facte opinion on qoestions of fact nhidi he would Ime to liy, the suliseqiiciit in il of such matters by him 
becomes a mere form and a pretence or It rctircsents a mere revision of the prejudice of the Magistrate Thh 
IS a position which is as undesirable for the MagUtnte as for the psrty agsinst whom his pnma fane opinion 
may ln\e been formed, 20 W. R- 76 rr/i-rTrif/o That regsnl for the susceptibilities of the iccuscd wss recog 
nized as s principle in dealing wilhcases like this 'tee 15C.P.L.R. 193. The case wss irmsfcrred 8KR.L.1» 

13 Cr. L, J. 236 and 23 W. R. 75 and 33 C. 323 were referredio See Note to (iii). 

18 How far does Magistrate's taking pstt in prerloas Jadlelal proceedings disqualify Mm 7— .SVr 
Note 30 under s 526 Where the impressions recorded in a judgment by a Magistrate, are denved from evi- 
dence, however erroneous the> maj bt, they cinnol be classed with instances of personal bias which is regarded 
as disquahf>ingtlie Magistrate from trying the case, 6 Bom. L. R 1093, where 1 C. W. N 426 is referred to 

(0 Migxttrxte haldtng tnqmry under s 202 tt tot disqualified —In a summons Case, a Magistrate • 
beiore whom the complaint was made held under s. 202 an inquiry for the purpose of ascerlaming the truth or 
falsehood of the complaint before issuing the process against the accused, after holding the preliminary inquiry 
he summoned the accused, tried and comict^ him. Held that there was nothing in the Code which dis- 
qualifies a Magistrate who holds a prelimhiiry inquiry uuder s 202from trying the case himself , and the pro- 
MSions of s 5Sb have no application to the circumstnncev of sudi a case The principle of 20 C 837 and 23 C. 
328 does not apply, 21 C. 107. See also 13 C V. N. 228. The mere fact that the inquiry was made by the 
Magistrate is not to be regarded as a disqualifying ground under this section, 8 Bom. L. R. 947 where 2 Bom. L. 

R. 663 is referred to See also 20 W. R. 78. Tlie District Magistrate referred a complaint to a Subordinate 
Magistrate for local investigation. The Sub Magistrate after bolding an ex parte inquiry, reported to the 
District Magistrate that in his opinion tlie complaint was true, and the District Magistrate then made over the 
case to hira Held, that the Subordinate Magistrate %vas competent to hold the trial, 4 C. W. N 604. 

fii) Magistrate merely issuing process svithout proceeding under s 190 (e) or s competent to 
hear appeal— ‘h Deputy \lagi$trate, who received a complaim referred the c.ise toa Sub-Deputy Magistrate 
for local insestiRition and report. The Sub-Deputy Magistrate submitted a report ttcommending the dismissal 
ot the complaint and the report came beiore the Joint Magistrate then m of the cnmnul business of 

the sudder Sul>Divison IK without expressing any clear opinion hostile to the iccused, directed sununons 
to issue as the reasons of the Sub-Deputy Magistrate were un^atisiaciory IK subsequently transferred the 
case to another Magistrate who convicted the accused. The aj^aloi the accused was heard and dismissed 
bv IK without any objection held, that a Migistrate who did not tnke cognizance of a complaint or order a 
local investigation, but acting as the officer in<harge of the sudder Sub-Division directed Uie issue of sum 
monies holding that the investigating Magistrate had not given satisfictory reasons for recommending the 
dismissal of the complaint, without, however expressing any dear opinion hostile tu the accused, is not 
incompetent under s SsO, to hear the appeal on conviction of the accused, 36 C. 869. 

(»i) Sessions fudge not disqualified to hear appeal, where prosecution ordered by him as District 
fudge — In a proceeding before a District Judge a false statement was made. The Distnct Judge sent the case 
down to the District Magistrate under s 476. and the Utter convicted the accused From this conviction an 
appeal was preferred to the Sessions Judge who was the same officer that took steps under s 476, and the appeal 
was dismissed. In revision, it was contended that as the District Judge ordered the prosecution, he was 
disqualiOed to hear the appeal sitting as a Sessions Judge. Held that the Sessions Judge was competent to bear 
the appeal as he could not be said to be personally Interested in the case and that he did not hear an app^l 
from a judgment or order made by liimself The illustration to this section does not apply, as in that cas^ -iir- 
Collector is the prosecutor and has a certain jieciimary interest tn the matter, 7 C. W. N. 70S which foUov'dS. i 
766 ; 13 Bom. L. R. 104 = 14 Cr. L. J. 190. See Note 3 to s. 487 

(it') Improper recording of confession no disqualification— K Magistrate heard tb» rm 
statement made by the accused when he was brought before him on arrest, but did not record j* » -t... — ■ — 

provided by s 364 He/d that this does not make the Magistrate a witness and thereby tfivy-r?- — — 

the case, 24 C. 499. 

(i) Trying counter case, whether disqualtficahon *—A Judge is not mcosi^-r- n - 

noting simply because he has tned and deaded a counternoting case and expressed « e—ir — 

1C W. N. 426. See also 36 C. 904 and Note 33 to s 526. 

(fi) Sut if he has held the preliminary inquiry he eannoltry the acetjer — y 

W. H. 639, Note 27 (iii) to s. 526 
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(fjj) Whett by gtiihenng tnjormation he makes himself a Witness, he ts disqualified — Where a 
^lagistrate was present at a search by the Police doling investigation, and in all probability he came to 
of some facts in connection with the case, it is expedient that the case should not be tried by him, 5 C. W.K.8S*> 
and see Note 17 (t t supra 

(t«0 Is a Judge who has granted santltan disqualified from trying the person or hear the appeal frf’" 
the eonmelionf — 5i?e Notes 256 to 2a9 at p 548 and Note 5 under s 478 and Note 3 under s 487 Sanc!ionw^» 
given to prosecute petitlonersforofTencesunderss. 463 471,219,511,1 P C.byaMunsiff On appeal the District 
Judge confirmed the order holding that the record established a strong prma facie c^se against the pelilionet 
The petitioner was thereupon phced on his trial before a Sab< Divisional Magistrate nnd was convicted. 
the conviaion, this petitioner preferred an appenl to the Sessions Judge, who was the same Judge that had 
District Judge disposed of petitioner s application for revocation of sanctioa The appeal was heard by 
and was dismissed. The explan ition given b> the Distnct Judge lor hearing the appeal was that no objectio’ 
had been taken by the petitioner although he had warned him of his right to raise the plea Held that 
Sessions Judge ought not to have heard the appeal, 17 C W. N 111 

19. Instances of perjonat Interest which have been held to dlsqaaliff a Magistrate.— It is hard 
define esactly what is meant by personal iiileresi and it ts difficult to reconole the various decisions. 
question whether a given case falls within the provisions ot s SoS must be a question of fact to be dctermin® 
by the circumstances of the particular case, 24 if. 233; 9 M. L R. 81 sl< Cr. L. J. 335. 

(ij Migistrate ts the prosteulor —See Note 17 (t). A Magistrate, who has been authorued by 
Collector of a Uistnct under s. 43 of the Stamp Act, to prosecute offenders against the stamp laws « 
competent also to try persons whom he prosecutes, 3 C. 622. A Magistrate who isin charge of the Treasury’* 
prohibited from trying stamp cases, 1884 1. ff. H. 37. A Magistrate is not competent to try a person 
contempt of his authority as a Settlement Officer m disobeying his order to appear before him, 2A.W5. ' 
Judge who has directed the prosecution should not hear the appeal under any circumstances He cannot g®* 
the permission oi a superior Court 39 P. R. 1884 , 1896 D. B R 2 and see Note 30 

(ii) Magistr tie ts the servant or subordinate .4, who was alleged to have carrif'^ 

on business m Calcutta without having takenout license under Bengal Act IV of 1876, was summoned 
instance of the Corporation by B, a servant of the Cotporatiomnd -vl>o i Justice of the Peace. A was convict^“ 
and sentenced to payafine, although he deniedhis liability to take out a license, and tendered evidence 
support of his nllegition , held that the proceedings and the ultimate conviction of W were illegal masaiiK^ 
as i, being a servmt of the prosecutor, that is, the Corporation had such an interest as might give hi'" 
a bias m the matter and that consequently he ought not to hive sat as a Justice of the Peace either at the grai' 
ingor upon the heanng of the summons 7 C. 372=9 C.L. R. 193, cr/i/rg- 4 B. L. R. Ap Cr.l9; 8B.Ii R.422^ 
17 W. R. 39, nimes \ rhe Grand Junction Canal Co, 3 H. L. Caa. 793. Q v Ctbben, L. R. 6 0 B D. 1*®' 
Q V Lee, 9 0 B. D. 394, Q v A/eyer, L. R. 1 Q. B. D. 173, Q v MUedge, L. R. 4 Q. B D 332, Rand * 
Q. B D. 230 and Q v HandsUy, 8 0 B D 333. Since the decision of the case in 7 a 322, two cases we« 
decided by the Calcutti High Court, in both of nhidi the conviction, being by Muniapal CommissionC*' 
Magistrates, for breach of Municipal laws, was set aside In 10 C. 194 Mitter, J , remarked “ The Legislatuf® 
simply limited the explanation to the disqualification of a Commissioner m a case in which the Mumapahty 0^ 
Corporation may be interested they did not include in the explanation the case of a s.ihned officer of ’ 
Muniapaliiy ora Corporation ’ Field, J, remarked * A gentleman who, wiUiout remuneration, is mery 
divJiarging a public and honorary office and who has no personal interest in the proceedings of the Munir* 
l»lity, may well be supposed 10 be free from that bias which the jealoasy of the law presumes m other persoi*® 
more immediately Interested Such immediate and disquali^ing interest does, we think, exist in the case of* 
gentleman whose time and services are, in consideration of a salary, given to cairy on the work of a Municip* 
Corpontion Tlie jealousy of the law must presume that such a person, however upright and honourable 'hi* 
charaacr, is disqualified from taking part injudiaal proceedings in which IheMunicipality is the prose" 

color Where an officer of Government has, in the course of his executive duties, • formed an opinion upon 
matter and has acted upon that opinion or sought togive effect to it as an agent on behalf of a public body which hi* 
become a litigant fn n cause ' the law will presume an interest creating a bias sufficient to disqualify hien »* 
Judge, fO C. 91S , l9 B 608. A complaint for misappropriation of Govorimicni moneys was filed by the order 0' 
an Assistant Collector Alter lie close of the case for the prosecution, the Assistant Collector directed th« 

MaglstratL to re-oill and resrxamine two of the prosecution witnesses and at the same time interviewed thos* 

witnesw and ordered them to tlv® evidence The Magistrate complied with the Assistant Collector** 
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•direaion and aaing on the evidence convicted the accused Held revening the conviction that when the 
Magistrate complied with the direction of the Assistant Collector he virtuill> abdicated his Magisternl 
function and became a mere delegate of the Assistant Collector who had initiated the prosecution and the trial 
was without jurisdiction, for a Magistrate cannot lie both Judge and a delegate of the prosecution, 7 8 L R. 82 

15 Cr. L J. ST5. 

(ill) Migtslralets tnlerested (is a — A Magistrate cannot himself lie a witness m a case in which 

he IS the sole Judge of the law and fact Where in such a case he lias given bis evidence and convicted (he accused, 
his having so acted makes the conviction bad, 3 C.40S;S0C.8S7. Where a Judge is the sole Judge both of law and 
fact tn a case tried before himself, he cannot give evidence before himselt, nor can he stale anything against an 
■accused person in his judgment which was not stated on oath in his presence, 19 H.383 5V^a1so Note 23 under 
s. 526 and Note below Dut in 13 W. R. 60 cs4 B L. R. 14, a Judge who was al;»o a witness, was held not 
disqualified, when such evidence was to be submitted to the independent Judgment of others sitting with him 
AN here certain complainants made an oral complaint to a Magistrate during the Christmas vacation, and after 
the vacation was over, filed a written complaint before the same Magistrate, who, during the trial of the case, 
without any objection being raised on behalf of the accused, made a statement on oath which he himselt recorded 
and permitted himself to be cross-examined and re-etammed, and after the lapse of one month (during which 
interval no exception w as taken to the procedure adopted) convicted the accused, held, that no personal interest 
■could be imputed to the Magistrate, so as to oust hts jurisdiction and render the trial invalid. 'That which 
•disqualifies a Magistrate m trying a case is substantial interest giving rise to a real bias and not merely the 
possibility of a bias, there having existed at the timeofthe trial, no suspicion in the mind of the accused that 
they would not have a fair and impartial trial at hi$ hands and seeing that they did not raise any protest tiU the 
•dose of the case, and the objection hav ing been put forward for the first timem appeal to escape from the 
conviction It cannot be held there was any real bias, 37 A. 33, where IS A. 192 andL. R 8Q B. P. 3S3are 
andSl 0.920. 20 C. 3S7 and L. R.3 Q B. D. 8S3 ref erred to .Tr^also 37 a 172. 

{tv) Ma^tslroU being shareholder of complainant company is "personally interested' —Thw 
words are not intended to include pecuniary as distinguished from a personal interest Where a Magistrate 
has pecuniary interest, however small, in the result of an accusation, as, for instance, Ins being a shareholder in 
a company which is a complainant in a case, in which the accused, a compounder employed by it, was charged 
with having stolen, or criminally misappropnated Rs. 20 belonging tothe company, he is disqualified from 
adjudicating on it In such a case it is unnecessary to enquire whether there was any real or substantial ground 
for suspecting bias on hts part The least pecuniary interest will disqualify, 20 B. 502 , 8 B. L B.422(F.B) 
■a 17 W. R. 89. In A’ v Hammond, 9 L. T. 423, Justices who were shareholders m a railway company were 
held to be disqualified to try the accused for the offence of travelling on the railway with an improper ticket 
Qt R \ Burton, (1897) 3 Q B 466, where a Justice being a member of the Incorporated Law Soaety was held 
not to preclude him from trying an unqualified person for acting as sohcitor 

(i/) Interest as Manager of Estate under Court of Wirds — Where the Manager of an Estate under 
• the Court of Wards, who was appointed also as Sub>Divi>ional Officer, drew up proceedings under s. 14a as 
Magistrate agiinst one who disputed the possession of a piece of land, in which the estate claimed an interest 
and about which he had reported to the then Sub-Divisional Officer and also refused an application for the 
transfer of the case, the Court observed that the Magistrate showed a striking lack of appreciation of the 
ordinary principles which should guide judiaal officers in matters of this kind, 9 C. W. N 226. Where a 
Deputy Commissioner as the Mvnager of an encumbered estate ordered certain enquines as to the cutting oi 
certain trees in a forest to be made, and on the receipt of a report instituted criminal proceedings as Magistrate 
under s. 190(1) (e), following IOC. W. R 775, that he had no authority to do so, 37 C. 221. But where the 
Distnct Magistrate in his capacity of Collector, is concerned m the management of an estate held by the Court 
of Wards, it is no ground for asking for a transfer from the distnct of a case brought by a servant of the estate 
and pending before a Subordinate Magistrate in the Distnct, 28 C. 297, 

{It) Interestby being m isler of comphinanL—Thn mere circumstances that a trying Magistrate is 
the mister of the complainant, does not deprive the Slagistrite of his jurisdiction, but U is expedient that such 
a compl'int should be referred to another Magistrate, 9 B. 172. See 14 B. 572 and see Note 24 to s. 526. 

(ill) Accused eommxltfHg offence and annoying Magistrate, a fellowpassengei — A Magistrate, while 
travelling m i railway carnage, requested the accused, who were fellow-passengers, to desist from smoking 
and, on their contemptuously refusing to do so, arrested them, and subsequently tned and com icted them under 
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s Z'iol Ra^l^vay Act,\^19 that m the arcomsiances of the case, the Magistrate was legally and mofally 

disqualified from exercising his judiaal functions in relation to the offence imputed and that although 
gives to a Magistrate authority to arrest a person committing an offence in his presence, yet that section was 
clearly not intended to trench upon the great pnnaple embodied in this section, that no Judge or Magist^*^ 
shall deal judicially with a case in which he is personally interested, R&tanlal 339. 

(vitt) Accused obslmehng trying Magistrate by driving on wrong side —Accused was convii^s<i 
under ss 2S and 29 of Bombay Act Vll of 1867 for obstructing passengers (trying Magistrate including) 
by driving on the wrong side of the road Held reversing conviction and sentence, that the Magistrate ha'i"2 
been interested as one of those obstructed, ought not to have ined the case Ratanlal 321. 

{lAr) Accused rashly driving and passing Magistrate s wife s carnage — A Magistrate convicted^® 
accused under s. 3] of Bombay Act VII of 1867, of rash and negligent driving for passing the Magistrates w^es 
dog cart held, that the Magistrate had no jurisdiction to tiy the case as he was personally interested m 
It, 14 B. 572. 

(ar) Magistrate obtaining sanction to prosecute the accused for another mallet — In 2 1/ B. R 220, 
accused applied to the District Magistrate, under s 528 to transfer a case from tha Magistrate of the secO'^'^ 
class before whom he was being tried on the ground that the latter was corrupt and had demanded money 
him. The District Jfagistrate after inquiry found that the allegation was fake and rejected the apphcat^^®- 
The Magistrate thenjapplied for leave to prosecute the accused, and at the same time, proceeded with the 
which had been stayed, and convicted the accused Held that the Magistrate, after he had sent in his app)*®^ 
tion for leave to prosecute the accused should have taken the further orders of the Distnct JIagistrate a* 
whether he was to go on with the case 

(ari) Magistrate belonging to a communtij whose feelinys have been outraged—^ Muhammad®'* 
itfagrsirate whose order for the dosing ofa shop was disobeyed by the accused ought not to try the comp/^^^^ 
for disobedience of such order, especially when the dispute has been magnified into one of a religious 
and the religious feelings of Muhammadans are supposed to be outraged 25 P, 181. R, 1912 b 13 Cr. L. J 60h 

{ant] Magistrate interested as <i iihganttn similar ease- At a special sessions for appeals again®*® 
poof rate, the Chairman of the Magistrates who was himself the appellant in one of the cases for hearing t0®*| 
pirt 111 the decision of all the cases except Ins own When his own case was called on, he left the Bench 
went to the body of the Court and conduaed ihe case himself On objection, held, that the Chairman beiAK 
a litigant similar to the other matters in Court, was disqualified from acting as a justice, and that the ord®*® 
were bad, H v Great Yirmouth.JJ , 8 Q. B D. 525. 

20 Instances of personal Interest which have been held not snfficieDt to dk^nalify a Uagtstrate— 

(ij Inleresl by being a guest — The following despatch from the Secretary of State for IndtaSo^^ 
Gov ernment of Madras, will be a guidance to all Judges and Magistrates on the subject — “ The memom'^ 
"ivas piD?.emed by the Cobector and be abeges that when the Sessions Judge came io try tne case, he 
at the Colleaor's house and was greatly prejudiced by the Collector against the memonalist I have no '3'*“ 
that the latter assertion is quite unfounded, but I think it would be well, if youf Grace m Counal would 
to the Judges through the High Court, to avoid as far as possible becoming the guests of those who ^ 
interesied m cases, civil or criminal which will eventually be submitted to the Judge’s decision. 
imputation of prejudice against the weaker party must be avoided — M H C C O No. 7, dated 
April, 1879 

(ii) Interest as having held briefs while at the Bar —The Court cannot recognize the princiP* 
that a Judge, becau*-e he has once Ar/</bnefsIor a certain company, while at the Bar as a practising 
will not decide the case of the company with fairness Amin is quite capable of dissociating himself 
such influence wliile acting m a judicial position Q v Ganrod see 4 C. W. N. 343. 

(in) Migislraic being member ofa soctefy pledged to a certain course of conduct— mere 
belonging to a Temt>erance Soacty pledged to the pnnciple of “no license m any form under any circ 
suinces lor the sale of liquors lo be used as a beverage " does not operate as a disquahficniion for sitting aA ^ 
memler ol alicensing Court M'Gcehenv A'we.r, (191^ 8.C 6S8-Conrt of Sessions See.howevce.expon 
RobtusoH 76 J. P. 233 (C A ) 
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LOC&L INSPECTION. 

31. Local Inipection, power to tnaVe.— S<s 148, 202 arc the onl) stUiuns expressl> einbtin^ -in)oOe 
except t Jur^ or assessors to \ieiv the phee where the ficts lUegcd to Inse taken place occurred. S 293 
provides for a local inspection bj the jury or assessors S 52C(1)(<^ enables the High Court to transfer a case 
when a view of the place m or near which an> offence has been committed maj be reijmred for the satisfactor> 
inquiry into or trial of the same The explanation doe-, not directly authonre a Magistrate to make a local 
lasj-iectlon but it saxes his jurisdiction to try a case noUxlthstanding that he may haxe made a local inspection 
or in\esligation,37 C.340 There is therefore no proxision of law xxhich empowers trjing Magistrates or Judges 
to xiew a place connected wiih a case Ix-fore them The defect is proposed to be remedied by the addition of 
a new section 539-1}, see Addenda fhit the case Jaw and the practice of the Courts fiaie established that a 
Magistrate may take a x lexx of the scene of the alleged oflcnce for certain purposes and with certain precautions 
STEniLN, J , in 37 C. 343 IS of opinion tint the Code IS not exlnustixe in dealing xvith the powers of a Magis- 
trate and it cannot by omitting to justify a certain courseol action on ins part, deprive him of powers whidi he 
othenxise jxissesscs There are m effect three kinds of local iiispeclions. (1) Iho^e that are authorized or 
directed by this Code and xxhich are governed by the rules and limitations imposed by the Code itself , (2) ihoSe 
Xxhich are in the nature of a xtew by the jury laid down in s. 29i of the Code Magistrates hax ing the functions 
of both Judge and jury in cases decided by Uiem may, m our opinion, view the place in any case, m order, as the 
rulings on the points say, to follow or understand the evidence, 19 A. 302; (3) local inspections referred to fn 
9C.363sl2C.L R 490 There is express provision for these local investigations in the Civil Procedure Code» 
but there is nothing that can be deemed to prevent them m tins Code. The personal observations of the Court 
cannot be excluded from consider<aiion is C. W. N 426 as IS C, L. J. 403 « 13 Cr. L J. 156. 

22. Use and object of loesl Inspection prom cases which haxe come under notice it would 
«eeni that manj Magistrates misunderstand the use and object of an inspection of the spot in o'lmiinl cases 
There are no doubt cases in which a Magistrate will be able to examine witnesses more effectually if be has 
seen the places where the events to which they depose are alleged to haxe occurred There may be cases in 
which the Magistrate can examine witnesses more effectually li he examine them on the scene of the 
alleged events, at the house where a huuie*lireakmg h alleged to haxe taken place or ihe like. But then 
must record those witnesses stalemeuts at the time they are made, and in the presence of the accused, 
who must hate an opportuntty of cross examining them Under no circumstances can it be right for & 
Magistrate who is trying a case to hold a kind of Police investigation, questioning all kinds of people and 
bearing all kinds of statements, which must more or less influence ins mind, wincli are made by irresponsible 
persons and are neither recorded nor made lu the presence of the accused —C P CV Ctr, Part V, No l4* 
In all important cases under inquiry or trial before a Magistrate where a just appreciation of the evidence 
requires some knowledge of the scene of the alleged offence, the Magistrate should, if possible, personally 
visit the scene eiUier before or during the inquiry or trial so that he may the more readily understind the 
statement of witnesses.— Para 30f5),2><7M H C Cr Cir.p 90 

Case law — Personal insjsection should only be made lor the purpose of enabling the Magistrate to 
UTnieisXaud xhe better \\xee>xdencewbidixs\axd\>e4oieynm, and Wtousx besXncdy conhned \o that, 59 tt. ItS- 
The Magistrate can inspect the locus in quo to understand Ihe features ot the locality, 3 C. W. N 607. It Is 
highly advisable in many cases, that the trying Magistrateshould himself inspect the sceiieof the offence in 
order to understand fully ibe hearing of the evidence given in Court; especially if the evidence Is conflicting or 
if the guilt or innocence of the partv depends upon local peculiarities of the situation which cannot be under 
stood except by personal visit, 19 k 392 followed in 13 P. R. 1001 , 37 C. 343 ; and see also 1 P. W. 

1910 = 11 Cr. Im J. 171. In 37 C. 340, CiiATTEKyEE, J, after a review of all the cases, has stated as his 
opinion that the Magistrate may inspect Xhe locus <n yno in cases where he cannot follow or understxnd ths 
evidence witliout himself seeing the features of the land . and the Magistrate must necessarily use the testimony 
of his ownsenses lor testing the xeniatyof the witnesses deposing before him as regards the feature of the 
locality \\ OODROFFE, J , he/d. that a Court cannot take a view of Uie locality for any purpose other than that 
ot understanding the evidence adduced in Coun. But Stephen, J , wasof opinion that the trying Magistrate 
nny visit die scene of an alleged ofleiice to test the evidence he has h*ard in Court and act on the opinions 
he has formed from what he has seen In adjudicating between the parties. In 18 C. W. N. 426 = 15 C- L. J. 403 ^ 
13 Cr. L. J 156, die procedure of a Magistrate who made a Joca! investigation to dear up a doubt which had 
been thrown upon the prosecution by the defence allegations and who deaded the case upon his personal 
observations was upheld following 9C.S83. Tliernle that in mminal cases, Courts are Jusufied in holding 9 
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local inspection only in order to explain the facts appearing m evidence, does not apply to cases under s. M7 
nor IS there an}thing mthe law to prevent the presiding Magistrate from making an investigation himself 
provided he records what he saw and does not act upon hearsay evidence, 19 C. L. J. 267 = 12 Cr. h 3 . 319 

23. Precantlong to be taken in making local Inspection —[i) The Magistrate should invanabh be 
accompanied by both parties or their representatives 19 M. 263. (ti) The Magistrate should take care that no 
intormation reaches him v\ ith reference to the occurrence under investigation beyond what he acquires irom 
the view of the place, 21 C. 920. {m) He should take care not to allow anyone on either side to say anythin^ 
which may prejudice his mind one way or the other, 19 A. 302 (tv) It is very desirable that judicial officers 
conducting local mvestigaiions should place u|>oii record the result of local investigations as soon as they are 
completed, so that tlie parties may have an opportunity of seeing what the tacts are which tlie judicial officers 
consider to be established by the local investigations, 19 C. 963 folloived, 16 C. W. N. 426 »= 13 C. t J* ^3 = 
13 Cp. L. J. 156 .See Note 24 below 


24. After local Intpeetloa Magistrate must Immediately place on record report of what is leeo by 
him.— It IS one oi the most vherished and salutary prinaples ol English criminal jurisprudence, that no man 
shall be convicted except upon evidence which he has had an opportunity of testing by cross-examination and 
contradicting by rebutting evidence if the Magistrate therefore imports into the case any facts which he 
has himself observed he would be introducing into the case evidence which has not been subjected to these 
tests, and in regard to which he may have been misled by his senses or biassed in favour of either par^ If 
on this account that many Judges retuse to make a local inspection When the liw, however, aI!ow-s a vi«» 
of the locality and it is in some cases not only convenient but necessary for the ends of justice, every posaihie 
precaution should be taken that such a view should be nothing but a view of the local features aod'i'i 
immediate report of what ts seen should be placed on the record, and laid ofen to the scrutiny o/ the parlds 
fir Diatterjee, J , in 37 C. 340. \\ here, however, a Magistrate made no record at the time oI his local 

inspection as he should have done but embodied the result of his inspection in his judgment deli'eredfour 

days liter when what he saw was siill iresh m liis memory held there was no defect of junsdictio'* * j 

accused not having been prejudiced the conviction wis upheld, 16 t W. H. 426*= 19 C. I*. J. 403 — 13 Cr*!** 

In the grounds of appeal the i icts noted by the Judge had not been controverted. See 9 C. 363, Note 21 above 
and also 19 C. L. 3. 267 — 12 Cr. U J. 319 

25 Time when lojal mspectlos may be made by trying Magistrate.— It follows from the object of a 
loc il investigation as stated above, that the trying Magistrate should not visit the scene of occurrence betof® 
he has heard any evidence .S'«20C.W7j 21C.920 and 19 M. 263, when there is a dispute as to the exac 
spot where the occurrence is said to have taken place tlie Magistrate will be wise to defer hi> visit until he h» 
heard the whole of the evidence, 31 C.830. TTie Magistrate should not after making a local investigation 
deliver his judgment relying upon the investigition, wilhoul giving an opportunity to the parties to rebut his 
opinion, 37 C. 340. 


t6. Magistrate may rely on facts observed by him in making local inspection. — If the ^lagistrate 


has seen a certain state of things, and if witnesses examined before him testily to the contrary, it « 


natural 


thathe should believe the testimony of his own senses and disbelieve the sworn testimony It seems to * 
psychological impossibility that he should do othenvise As soon, therefore, as it is admitted that a loca 
Inspection fs permissible, it musi xlso be admitted that the Magistrate can use the testimony of his o"'' 
for testing the v eracity of the w itnesses deposing before him as regards the features of the locality, ^ 
w here i9 A. 302 and 10 C. W. N. 181 are referred to Though the facts observ ed by the Judge may not be ev id^ 

In the strict sense of the term yet the Citdence Aft not prohibit the use of such material, 9 C. 363. Whe 
the MagistrUe made i local inspection, i/i the presence of both parties and their pleaders, and stated in ' 
judgment some facts which he then obsened, he/d that the conviction of the petitioner was not fende 
illegnl on that ground, Weir 11,727. In another case, in Weir 11,728, the JIagistrate inspected the 
the offence ami stated in his judgment what he then saw Held, that having regard lo the amendment o 
section the judgment was not vitntcd l,y this arcumstance 


27. HagUtrata matt not base Judgment Bpon matters of opinion and Inference formed at loo* 
Impeetlou and not on record, without giving opportunity to parties to controvert them.— Where a Magrttra 

Imports into his judgment nniters oi opinion and inference formed at a local investigation without placing 

them on the record and giving an opjiortumtyw the accused to rebut them, such a judgment is Usd and wi 
Ix; «et aside.— /Vr CiUTTEKjtF, J Such a judgtnen* cannot be upheld on the ground that apart from 
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Magistrate s own observations there is sufficient exidence on the record to sup|K>rt the conviction, as it is a 
matter of entire specuhtioii hoM far the Magistrate was influenced by,wliat he saw, as distinguished from 
what Mas deposed to There must be a re-tnal See also 3 C. W. N. 607 and 14 C. W. N. 119. Per 
\\ oooRorrE. J 1 Stemien, J, however Ar/d tint it was open toatr>ini; Magistrate to visit itie scene of an 
o'Tence to test the evidence on record and act on the oinmons he has fonned from whit lie his seen m 
adjudication bet« een the parties, 37 C. 310. But if the facts observed supporter rebut the evidence adduced 
b) either side and cause the Court to understand that that evidence i> true or false, inaccurate or exaggerated, 
then the statement that the facts observed negative or support any of the evidence in the case, is not a matter 
of opinion or inference but a matter of oljservation and it is the duty of the Judge as laid down in 9 C. 363 to 
consider the results of his observation and state them in his judgnient, 16 C. W. N 426 = 13 Cr. L. J. 156. See 
also 1 P. W. It. 1910 »» 11 Cr. L. J. 171 •, Weir II. 727 and 723. A Magistrate commits serious irregularities if he 
bases anj of his findings on his own local Knowledge and if he treat* his own memorandum made after the 
examination of the spot as evidence mthecase, insieadof having any facts brought to light bj that eximina 
lion duly brought on to the record by the teshmom of witnesses subject to a cross examination, rebuttal and 
explanation 13 P- W. R. 1909 = 11 Cr. L J. 110. 

23. Magistrate mast nat import into Judgment leformatloa not obtained from Inspection.— If a 
Magistrate \ isits the spot of the alleged ofTence and notes various features thereon ot importance to the proper 
deasion of th® case, tn the presence of both the parties, he exercises a wise discretion, but when he imports 
into his Jud^em wihat he could not have possibly noted from the locality, or from anything connected 
therewith, for instance, the position of the accused and other men .at the lime of the alleged occurrence, he 
exceeds the proper limits of his disoetion m holding this investigation and thus disqualifies himself from trying 
the case, a C. W. N. 607; 14 C. W. H. 99 A Judge cannot without giving his evidence as a witness import 
into a case his own Knowledge of particular facts, L. R. 3 I. A. 259. 

29 DUqualiflcstloa by reason of inspection of seeao of offence by Magbtraies,— It is to be noted 
that the law on thi* point is altered in the last part of explanation to this section. Under the 1882 Code, the 
Madras High Court Aeid that a Magistrate maKing a personal inspection of the loetis tn quo where the offence 
IS alleged to have been committed makes himself a witness in the case and thereby renders himself tnconipetent 
to try the same. 19 M. 263. Where the Magistrate saw the locality and also a part of the occurrence and referred 
in his judgment to matters which came under his personal observation, he was held to be disqualified to try the 
case, 20 C. S57 ; and in 21 C. 920 it was laid down that the Magistrate can see the locality for the purpose ut 
understanding the evidence, but if he gets any information by personal observation he is disqualified 
from trying the case All the 20 0. 857 decided was that a man who is apnon a witness to an occurrence 
cannot assume jurisdiction which he might otherwise have to decide on the facts of the occurrence 
as a Judge When therefore after the evidence of both the parties the Magistrate made a local inspection to 
clear up a doubt as to the features ot a locality, which had been thrown upon the prosecution evidence by the 
aWegaVion oi Mae defence and four days later, wifliout making any record of the inspection delivered Vils judg 
ment convicting the aexused embodying therein his persona) observations , and in the ground* ot the appeal 
the facts noted by the Judge werenot comrovened, Ar/i/there was no impropriety in the course of the inspec- 
tion. The conviction was upheld, 16 C. W. M. 426 = 15 C. L.J. 403ss 13 Cr. L.J. 156. i'r#, however, 18 P. W.' 
R. 1909 c= 11 Cr. L. J. 110. The addition to the explanation to the section as now enacted is that by merely 
viewing the /orur tn the Magistrate does not make himself a witness in the case and to make it clear that 
he IS not disqualified to try it. It does not directly authorize a local investigation but it saves the jurisdiction 
of the Magistrate to try a case notwithstanding that he may have made a local inspection or investigation, 
Weir 11,727 and 728. It does not however go the length of doing away with the restrictions under which 
local investigation should be made Therefore, if a Magistrate inspects the locus in quo to understand the 
features oi th« locality, but imports into the case anything else he becomes a witness and cannot try the case, 

3 C. W. N. 607 ; where a Magistrate discards the evidence on reced'd apd decides a case under Chapter XII upon 
information received at a local inquiry he acts without jurisdiaioii. lO&W. N. 181. The report of a person 
deputed to make a local inquiry is evidence, 14 Cr.lj.J. 302 (C.J. Where a Magistrate does more than view 
the place for the purpose of following or undersunding the evidence and lesiuig it, the conviction is bad, 37 C. 
340. See also 9 C. W. N. 222. 

PRACTICE. 

30. Objection as to the qsallflcatloaef AJadgesheald be tpeeUed.— In every case where tl is urged 
that there is disqualification in the Judge, the o rc u m si ances aeatiflg the disqualification would have to be 



1198 THE CODE OF CPIMINVL PROCEDURE [Chap XI \ I, 

dearlyd etermined before effect could be given to the objection, and they ought therefore to be specified m 
the objection, 43 P. B 1837. Sie also R v Antnm (1895) 2 Ir. 603 

31. No permlisloQ can be granted to Jadga dfrectiag prosecution to hear appeal from conviction — 
A Judge who has directed the prosecution, should not hear the appeal of the accused when convicted e\£T 
although it IS not against the conviction, but only against the seventy of the sentence, 39 P. R 1831} 1896 U 
B.K.2: £>• B. (Cr. Bev.) 721 of 1994, 14 C. 17 N 63, 17 C. W. W. 12. The provision as to permission 
of superior Court does not extend to a Judge hearing an appeal The prohibition in the case of an Appelljfe 
Court IS absolute 

. 557. N o pleader who practise in the Court of any Magistrate m a 

Practising Pleader 

nottositasMagisirate I residency town or district shall sit as a Magistrate m such Court or m any 
in certain Courts Court within the jurisdiction of such Court 

Note — Appointment of pleader to act ai VagKtrate b net forbidden. — This section does not de^I 
With appointments, but merely lays down that no pleader who practises in the Court of any Magistrate m a 
Presidency town or distnct, shall sit as a Magistrate m such Court or m any Court within the junsdictioQ of 
such Court, and that the appointment of a pleader to act as Magistrate is not forbidden by any provision of 
the Code, 23 B 490 

558, The Local Government may determine what, for the purposes of this Cod«r 
d d deemed to be the language of each Court within the temtones 

language of'courts* * administered by such Government, other than the High Courts estiblished 
by RojhI Charter. 

Provision for powers 559, (1) Subject to the other provisions of this Code, the powers 

]ud|« duties of a Judge or Magistrate may be exercised or performed by his 

bvtheir successors m successor m ofhce 

(2) When there is any doubt as to who is the successor m oftice 
of any Magistrate, the Chief Presidency Magistrate in a Presidency town, and the District Magis- 
trate outside such towns shall determine by order in writing the Magistrate, who shall, for the 
purposes of this Code or of any proceedings or order thereunder, be deemed to be the successor m 
office of such Magistrate 

(3) When there is any doubt as to who is the successor in office of any Addiuonal or 
Assistant Sessions Judge, the Sessions Judge sluill determine by order in writing the Judge who 
shall, for the purposes of this Code or of any proceedings or order thereunder, be deemed to be the 
successor in office of such Additional or Assistant Sessions Judge 
Officers concerned 560, A public servant having any duty to perform m connection with 

^ 5 ^ o*^bid*/or pr^ chesafeef any property under this Code shsU not purchase or bid hr the 
perty property 

Special provisions 561, (I) NotwithsUnding anything m this Code, no Magistrate 

a husband^ except a Chief Presidency Magistrate or District Magistrate shall— 

(a) take cognirance of the offence of rape where the sexual intercourse was by a man 
With his wife or 

{b) commit the man for tnal for the offence 

(2) And, notwithstanding anything in this Code, if a Chief Presidency Magistrate or 
Distnct Magistrate deems it necessary to dirci^ an investigation by a Police-officer with respect to 
such an offence as is referred to in sub-sec. (1^ no Police-officer of a rank below that of Police 
Inspector shall be employ ed either to make, or to take part in the investigation 

Notes.— 1 This seaion was introduced by Act X of 1891. commonly called the Age of Consent Art 
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2. Investl^Ation by PoIiee*effl.er below tbe raok of a Poll'o Intpectsr, doct nat vltUte triaL'- 
WTieu in offence to aahich cL (a) of this section is applicable had been taken co^niMnce of bj i Distnct 
Magistrate, the fact that the imestigation into die offence was made b> an officer below the rank of i Police 
Inspector was not a nntenalineguhntywhtch would xitnie subsequent proceedings 1893 A. W N 9 

561>A> “ Nothing m tins Code shall be decnicrl to limit or affect the inherent power of 
the High Court to make such orders as miy be neces'.irj to gi\e effect 
^ei* of IhV order under this Code, or to prevent abuse of the process of anj 
Court or otherwise to secure the ends ot justice ‘ 

Not*.— Refemng to the enactment of this section, the Select Committee saj— 

•* We have slightly elaborated the provisions of this cliuse. We understand that a High Court— 
(4*-A/tOI)has recently held that it had no power to diteci the expunging of objectionable matter from a record 
We Amk It desirable that it shoutd be made clear that this clause is intended to meet such a case.’ 

Note 93 on page 901 .See Note 67 D to secuon 4SJ 

Notes.—!. Scope of tha leetloa.— The Court will not pass any orders under s. 561 A of the Code whicdi 
Would conflict with any of the provisions of the Code and so an application made under s. 89 of the Code will 
oot be enlertiined if it is mvde beyond the period prescribed under the section 26 Bom L. R. 719 5re also for 
the scope and extent of this section, 49 1C L. J. 991 

2. Vhether eeiti can be awarded Is procecdtngi nndcr Chapter Xtl by the High Coart asder 
a, 561«JL— The High Court when exercising its powers of revision in a proceeding under Chapter Xfl has no 
inherent power to award the successful party the costs incurred in the revision proceedings [43 M. 9IS (FBj 
applied], nor can the award of costs be regarded as inodental or consequential to the disposal of the revision 
petfUon within the meaning of s. 423(l)(d^ 49 1C. 262. 

First OFrPNOFRS 

T 562* Cl ) When any per»on not under twenty-one years of age ts convicted of an offence 
punishable with tmpnsonment for not more than seven years or when 
le^'cwal^nvicted person under twentyone years of age or any woman is convicted of an 
offenders on ptv batiun offence not punishable with death or transportation for life, and no previous 
of ^d conduct in conviction ts proved against the offender, if it appears to the Court before 

steadof seotenaogto ,,, lj.i l . 

punishment. which he is convicted regard being had to the age, character or antecedents 

of the offender, and to the circumstances in which the offence was committed, 
that It is expedient that the offender should be released on probation of good conduct the Court 
may, instead of sentenang him at once to any punishment, direct that he be released on his entenng 
into a bond with or without sureties to appear and receive sentence when called upon dunng such 
period (not exceeding three years] as the Court may direct and in the meantime to keep the peace 
and be of good behaviour 

Provided that where any ffrst offender is convicted bj a Magistrate of the third class or 
a Magistrate of the second class not spcaaljy empowered by the Local Government in this behalf 
and the Magistrate is of opinion that the powers conferred bv this section should be exercised, he 
shall record his opimon to that effect and submit the proceedings to a Magistrate of the first class 
or Sub-Divisional Magistrate forwarding the accused to or taking bail for his appearance before 
such Magistrate, w ho shall dispose of the case in manner prov ided by section 3S0 

X (1 A) In any case m which a person is convicted ol theft, theft m a building dishonest 
misappropriation, cheating or any offence under the Indian Penal Code 
Conv punishable with not more than two years’ imprisonment and no previous 

” conviction is proved against him the Court before whom he is so convicted 
may. if it thinks fit, having regard to the age, character antecedents or 
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phjsical or mental coI^d^tlon of the oOender aiwi to the trivial nature of the offence or any 
e\tenuatinjj arciimstinccs, under which the offence was committed m&tead ofsentenang him to an) 
punishment release him after due admonition 

(2) An) order under this section may be made by any Appellate Court, or b\ the 
Hisjh Court when exercising its power of rcMsion 

(3) When an order Ins been made under this section in respect of any offender, the 
High Court ma), on appeal when there is a right of appeal to such Court or when exercising its 
powers of rcMsion, set aside such order, and m lieu thereof piss sentence on sucli offender iccording 
to Kw 

Provided that the High Court shall not, under this sub-section, inflict a greater punish 
ment thin might have been inflicted bj the Court b) which the offender was convicted 

(4) The provisions ol sections 122, 126-A and 406-A shall, so far as ma> be, appl) m 
the cibL ot sureties offered in pursuince of the provisions of this section 

Note.— Referring to the enactment of this section, the Select Committee saj— 

We are of opinion that ihe salutirj provisions of s. S62 of the Code are capable of extension— more 
especiallj in \ie« of the provisions of sub-sec (3) of the new section proposed bj the RiIL We have accord 
ingly prowded that an> offender who is ov er the age of 21 >eiTsina) be bound over on conviction of anyoSeca 
not punishable witli imprisonment exceeding seven years, and that all women and all persons under the age of 
21 maj he so bound over when convicted of offences not punishable with death or transportition for life 
Inve altered the proviso to subset (J). We tliinh that the High Court should in no tise inJbct a more severe 
sentence than could ha\ e been inflicted b) the Court which tried the case Subset (1 A) is newly added to 
give effect to the recommendation of the Indian ]atls Committee 

Notes.— 1 , Amendments —Subsec (l) lus been matenally changed bj the amending Act (Will oi 
1923) The list of offences for which a man may be let off on probation has been enlarged Under the present 
amendmert 111 the case of an offender over 21 years, a Court can release him on probation m the cases of all 
offences punishable with imprisonment for not more than seven years, and m the case of persons below 21 years 
or any woman the Court can exercise this power in the case of all offences not punishable with deaih or mar 
I'Kirtation for life 

(1) Sou is now made cle'if that the present section does not apply merely to thecase of youthful offenders 

(2) The penod of probation under the present section is extended from one to three years 

(3) An order under this section may now be made by aCourtof Appeal or Revision. 

(4) Under the amendment tlie High Court hax got power as a Court of Appeal or of Revision to set a^ide 
any order made under lliis section and pass sentence on sucli offender according to law m lieu thereof 

to the proviso that a greater punishment might not be inflicted than that which might have been inflicted by 
the Court which convicted the offender 


WHO MAY BE DIRECTED TO EXECUTE BOND 

2 Scope of the section — " This section is a tardy recognition of n principle well established m 
tngUiicl It IS one of the wi»est features of the new Code, but being a provision hitherto entire J 
to Indian Law may not be proi>erl) understood nt first by lower ranks of Magistracy *’ 8 M. L. J » Pf* ^ 

p 197 In order to give a Court jurisdiction to release an offender under this section there must co-exist two 
conditions jirecedeni there must lie previous conviction proved, and the offence must be one 
•-IH-cified m the section Iftliose conditions are fulfilled the Court has junsdiction, m the exercise o • 
discretion to act under theseaton. But m exercising its discretion, the Court must have regard to the pom 
•specified in the seaion, namely, to the youth, diaracter and antecedents of the offender, to the nature ^ 
the offence, and to any extenuating circumstances under uhidi the offence w is committed The Intention© 
the Legishture Is not to mvke it essential that the offender must be young, that the offence must be 
and that tlicre must be exteaiiating circumstance-s but merely to indicate the lines on winch the discrel o 
ui the Court should be exercised 2 L. B. R. 69 1 Cr L.J. 958, 1 904 O. B. R. 7. Where the offenderis 

* Tht* n wft* tuWt lut*4 for lb# orl^ool ftrril * 
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a person in good position in life, he should rather be dealt with under this section than be whipped, 9 P. W. tL 
1907 aS Cr. L. J. 217. Pett) squabbles ol >‘Oung persons should be dealt with under this section, 12Cr. L.J. 2)2 
(Burma). 

S. Section not limited to iavenUe offenden.— This section IS not intended for the benefit of iu\eniie 
offenders onl> To enable a Magistrate to ipnij this section, the first essential is that the accused is a first 
offender, and if he is one, the extenuating considerations whidi entitle him to the indulgence are his youth, 
diaracter and antecedents, 2 Bom. L. R. 817. The benefit of the section is by no means confined to jmeniles, 
but It should not be applied indiscriminately to ihe cases of all first offenders, 2 L. B. R. 314. The mention of 
youth, character, antecedents, etc, merely indicates generally considerations with regard to which the discretion 
of the Court should be exercised m dealing with first offenders. 6 C. W. N. 2SI, 24A,306; 1904 U. B. R. 7. 
&cll P.R.1916 b> 17 Cr. L. J. 2S4. In IB P. R. 19ie» 17 Cr. L. J.317 it was held that s. 562 ought not to be 
applied to offences which require a good deal of preparation such as illiat manufacture of liquor 

4. Section does eot apply to Iniane persons.— A Magistrate convicting under s 301 A, I P C, an 
accused person who is unable to understand the proceedings cannot pass an order under this section but must 
report the case of orders of the High Court under s 341. 11 M. L. T. 404 = IS Cr. L. J. 24S. 

4*A. Benefit et section extended even to cases where passing of sentence of Imprisonment U 
obligatory — ^ first offender is entitled to the benefit of 5. 562 of the Code, provided the othei* provisions of the 
section apply, even when without sudi provisions the Magistrate would be obliged to pass a sentence of 
imprisonment uixm the offender 27 Bom. R. 111. 

TO VHAT OFFENCES SECTION APPLIES. 

5. The * term of ImprUonmeat' and not ‘ the nature of the offence* is the test— A boy aged IS years 
was convicted of an attempt to cause hurt with a dangerous weapoa The Magistrate ordered him to execute 
a bond w ith a surety under this section Held, the object ottliis section was to provide a lesser and an alter 
natiteremedy iora certain class of jcases Though the maximum sentence under s 324,1 P. C, is three years, 
an attempt to commit that offence is only puntshablewith imprisonment for iSmonths The '^term oftmprtson 
merit and not • the nature o/the offence, ' being the test as to the applicability of this section, in cases as the 
present, the order of the Magistrate was legal, 3 !<. B. R. 30. 

6. BeaefiCef sectfoa restricted to persons convicted of specified offences.— Under the old section 
offenders could not be let off on probation if the offence oommiued was punisliable w iih more than two y ear^' 
impnsonmeot. But under the new amendment this re;>tnciion is taken off and seven years are put instead of 
two Note 1 above ) 

7. Under the old Code the benefit of aeetioa not extended to aggravated forms of theft or cheating 

A servant found guilty and convicted under s. . 181 , 1 P C , of ihefl of his master’s property was held not to be 
enutled to be released under this section, upon probation of good conduct, as theft by a servant is not oiie 
of tlie offences mentioned herein (1 N. li. R. 139 rr/<rrrr</ /<?) When an Act gives special power, that power 
must bchuutod to ths purpose hrnkich il tscooterred {i71L 297/, sod {uriAdrcttoa must be exercisetf sftiafj 
in accordance with Uie provisions of the statute which creates it (7 C. 157) It is an evasion of the law to treat 
an agravated as an ordinary offence, and tlius introduce a di lerent junsdiction or a lower scale of punish 
inent (S C. 717 ; 42 H. 64 , 13 B. 502 and 5 C. W. N. 373 re/eired to), 4 N. L. R. IB =>« 7 Cr. Ii. J. 319 , 13 p. !>. R. 1913 
= 27 F. W. R. 1913« 14 Cr L.J.llS. The question whether this section applied to the aggravated form ot 
cheating under s. 420, I P C, was dealt with by a Full Bench of the Burma Chiel Court in 3 B. R. 95=. 
3Cr.L.J.21. On the reasoning that the word as used in this section, can only mean simple theft, for 

otherwise it would not have been followed by the wcntls**thett m a building ' as well, it was Ar/(/ihattbe won] 
“cheating” in the same section, can mean only simple cheating under s, 417, L P C, and cannot include tin- 
aggravated lorm of ft under s. 420, 1. P C. The words'* theft," "dishonest misappropnaiion" and " cheating *• 
m this section, refer to theft, etc., In their simple form punishable respectively, under ss. J79, 403and417, f P C 
23 P.W.B. 1903 — 8 Cr.L.J. 435; IfiF.R. 1911 = 135P.L.R.19U = 22 Cr.L.J.213, 17 Bom. L.E.931.-3B<iii.. 
Cr. Ca. 133 — 16 Cr.I.. J. 781i 41 K. 533. But under the new amendment by sub-sec. (1) all these 
forms, of theft, cheating etc, will now fall under the present sub«ec (1) See Note 1 above 

GmMi.— PiccoTT, } , in 12 A. L. J. 465 — 15 Cr. Ik J. 373, howevrer held, that the woris ** — - 

imsappropnation” in s. 562 apply to the offence of cnmioal misappropriation in all its foross — — g— 
toindude offences punishable under s. 404 as well as unders. 403, L P C, similarly th* . •• ■ - - .-.i,, . 

the offences of cheating in all its forms and is intended to include offences pumshibe ^ 
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420 .as w ell as under s 417,1 P C, otherwise the word^ ibquestton are mere surplusage, the case of offei'ces 
undefss 403and417,I P C , being sufficientlycoveredby the provision which follow wUh regird to all ofler*'^ 
punishable ' with not more tlian two years imprisonment* TTie argument to the contrary based on the distinct 
specification of the ofiences, of theft and theft m a building is not of much weight, the mssimum period of 
imprisonment under ss. 379 and 380, I P d, being in each case more than two years. No doubt, the word 
•theft’ means simple theft and covers s 379, 1 P C., only, but it does not follow that the words ‘cheating’ Aod 
' dishonest misappropriation ha\e a similarly restricted meaning 

8. The old section was not applicable for convictions under the Indian Railways Act— So when the 
accused was found drunk in a Railway Station an offence punishable under s 120-A, of the Indian 
Art He pleaded guilty and the Magistrate let him off with a warning Held that s 95 1 P C, 
inapplicable to this case, inasmuch as the act diaiged against the accused person, amounted to an offence under 
the Railways Act This section .applies only where a person is convicted of one of certain offences punishable 
under the Indian Penal Code, and not of an offence under the Railways Act, 1 N. L. R. 139. Rut under the new 
amendment it Is not necessary for tlie application of tins section tliat the conviction should be under the Pe^^ 
Code The present section as amended does not speak of this restriction and so it appears that the seetto"* 
will apply even in cases of conv ictions under any law other than the Penal Code 

Tile words “ Indian Penal Code ' occur only m sul>sec. (l)(o) but they do not occur in sub-sec. (1) 
so it is held by die Bombay High Court in 28 Bo«. L. R. 297 that the provisions of s B62 (!) (n) apply only W 
certain specified offences punishable under the Indian Penal Code They have no application to offences 
punishable under other Acts, the Motor Vehicles Act, 1914 

In 7 Lah 32 It IS held that s 502 of the Code as amended by Act XVIII of 1923 applies also to person* 
found gtuUy under aSpeaal or Local Act, but its provisions should not be ordinarily applied toapersoncomict4<^ 
under s. 61 (l)of the Excise Act whldi implies previous preparation and often escapes detention 


WHAT COUBTB MAY PASS ORDEEB. 

9. Power mast be epeclelly conferred lo far as eecoad and third<clasi UegUtrates ere eeaeeraed.— ^ 
Magistrate of the second class, who has not been specialty empowered to exercise yunsdvctioti under the 
part of thisseciion, cannot take proceedings under that part, though by a notification issued under the 18^* 
Lode, he was invested witli all die powers specified in the fourth scliedule of that Code, Weir 11,731. 


9-A. Power of second and thlrd-elasi Uagistrate* onder ■ 563(1) (A) —Under the amended seC(i<-‘" 
662(l)f0) even a second-class Magistrate can exercise the power of releasing an offender, after giving 
admonition, without sudi powers being speafically conferred upon him The proviso lo sub-sec. (1) cannot 
read as a part of sub^ec. f!) (a), 47 A. 331 > 


Rut m 27 Bom. L. R. 4019 different slew was expressed by the High Court and it was held tliat th® 
proMsoto s 562 of the Code whidi stands in the middle o! the section applies also to sub-sec. ft) (a) which hv** 
Iwtxw Vs ^ vu. AT A. 833 fb® 

correct one The proper remedy lies m putting the jnoviso not m the middle but after l>oth the sul>-secs. ( I 
and(l)(rt) vnd tins csii only be done by an apjicil to the Legislature 


10 Power of Uagistrate to whom proceedings are submitted under praviio s. 380.— Under s. A 
the siii>erior M it,isirate to whom proceedings are submiUed under thi-. section may piss such sentence or orne 
ashe miKht haic passed or made if the case had been originally lieanl by him He cannot send the case btc 
lo till, Snbordinile Magislr ilc to piss a sentence, A L.B B. 130 =7 Cr L. J. 449 It is doubtful if such siil'c^ ^ 
Magistrate can pass any order . an onlerslemandingsecuatyf, other Unit a sentence or an order for , 
on prolnlion, 4 L B R. 277 « 8 Cr. L. J. 478. Itisojien to llie Magistrate to aaiuit the accused if on a peru^ 
of Ihe evidence becomes to the condasion that conuction sliould not Inie taken place, (1915) U. B. B.I * 


16 Cr. L-J. S35. 

11. Appellate Of Revlsloa Conrt may »ci nndcr thb sestlon —The powers conferred by the 
ujxm a Court by wblcli a first offender is convicted, are b) virtue of s. 423(1) (d) exercisable by an A^ * 
Court while bearing an jpptaland also by the High Cburt ns a Court of Revision under s 439 24 A. 3W* 
th< use of iht wurils • Courl before wkteh he « coHzuUt' in this Section, it ivas not tlie intention o 
Lcgi'l-aiure to Innit die power ol making orders under ihc section to Ihe Court of First Instance. The 
lo tins urtion is incoiisiuent wilb Uie view that this ua-<tlie Inteniion of the Legislature, 29 H. 667 where* 
306 U of-f-rooed. rbis jioweT Is spedhcally provided f ■rlivsuUsecs.(2)aiid(3)as nowomondcil 
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12. CO'accBsed—WhereUk^ttrate cot empowered aeti under proTlio.onlf oaie of perten to be dealt 
with, to be ecBt up.— ^Vhere two -iccuscils are jointly charged with thelt l>cfore a secon<l<liss Magistrate and 
one of them is of tender age, both ol them cannot lie sent to a firstKlass Magistrate under tins section in order 
that the one of tender age might be dealt with under it. Tlie case of the grown up accused should be dealt with 
by such Magistrate himself, while the other accused only should be sent to the firsKhss Magistrate, 2 Bora. L. 
R. IR 

PRACTICE. 

13. DUtlnct conviction to be recorded before acting under this leetion. — The accused was charged 
before a first-class Magistrate in the altenntixe, with the offence of theft or retaining stolen property under 
ss 3S0 and 411, 1 P C, respectuely Tlie Magistrate was of opinion that the accused had committed the 
offence with which he was diarged, but taking into consideration certain facts, which in his opinion 
constituted extenuating circurastance® he onlercd the accused under this section to be released on bail with 
surety for Rs. 200, with a warning that he should appear, and receive sentence, when called upon during the 
period of one j ear during whidi he should keep the peace and be of good behaviour On a reference by the 
Distnct Magistrate held, that there was no distinct conviction recorded by the Magistrate of the first class 
of any offence as required by s 367 o! the Code. The charge was in the alternative but the Magistrate did not 
say of whidi^offence he convicted the accused, and m the absence of a conviction for theft, the order under 
s. 562 would be illegal. The order was reversed and the Magistrate was directed to |vass a legal order of 
com iction and of sentence consequent thereon, 1 Bom. L. R. 837, 

14. Contenta of the order onder thli seetton. — All that a Magistrate can do under this section is to 
require the accused to appear before him, and receive sentence when called upon to do so He cannot order 
the accused to appear before him on a certain fixed date, 1 Bom. L. R. 702.' The bond to be taken should 
not be only for good behaviour, but to appear and receive sentence when called upon, and in the meantime to 
keep the peace, a Bom. L. R. 112 

15. Difference between orders nnder thb eecttoo and 1.8 of the Reformatory Schools let.— The 
procedure to be adopted under this section, should not be confounded tvith the procedure to be adopted under 
s. 8 of Refanmtitry SekooU Att Vlfl of 1897 In the latter case, a substantive sentence of transportation 
or impnsonment, has to be first passed and the Court may then direct that instead of undergoing that sentence, 
the accused shall be sent to a Reformatory School Under this section, the Court may, Instead of sentencing 
him at once to any punishment, direct that he be released on his entenng into a bond to appear and receive 
sentence when called upon and in the meantime to keep the peare and be of good behaviour, L. B.CFLRev. 
204 of 1904. Though the powers given by this section should be freely exerused, still when the circumstances 
permit, action should be taken rather under s. 31 of the Reformatory Schvoh Act, in the case of boys and girls 
under fifteen years of age (Alt hfan,p 376 ) 

16. Ulnor may execute bond nnder this secUon. — The thud proviso to s. tl8 "that when the person tn 
respect of whom (he mguiry u matte ts a minor, (he 6ond shati 6e exeeutrd on(y fy Ais rwreriM" applies m terms 
only to bonds given under that section which is seldom used against minors, and when similar provision is not 
found in this section which was enacted chiefly for the benefit of youthful offenders, It must be presumed that 
the omission was intentional Therefore the third proviso to s. 118, does not apply to bonds of first offenders 
released under this section The words of this section “ow hts entering mlo a bond with or without surehet’ 
are clear, 4 L. B. R. 12 = 6 Cr. L. J. 123, where 2 L. B. R. 137 is overruled and 2 L. B. R. 163 is referred to 

17. Sentence to be nominal, if accused nntble to find ■nrety.-.The view that, if an accused person 
is ordered to give security under this section and fails to do so, h^ should be detained in person till the 
expiration of the penod for which security is to be given, is not in accordince witli any provision of law The 
proper course is for the Magistrate to ascertain before passing an order under this section whether the accused 
IS likely to be able to give security immediately or within a reasonable time. If he fails to give security wilhm 
a reasonable time the Magistrate should p.-iss a semence which should be nominal, 3 L. B.R. 2=<2Cr. L.J. 374, 

2 Rang. 360. 

APPEAL AHD BEVIBION. 

18 Appeal from orderi — Any person convicted may appeal though the conviction has not been 
follow ed by any sentence. See & 407, Qutere, il the appeal is unsuccessful and a sentence under s. 563 follow s 
wilt another appeal he against the semence alone’ In 1904 U B. R. 7 bIO Enr. L. R. 321 = 1 Cr L. J. 543. 
Irwin, J , Ar/if that there IS a right of appeal from a conviction without a sentence, and when the conviction 
IS by a first-class Magistrate, the appeal lies under s. 408 to the Court pf Session, and not to the District 
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Magistrate under s. 406. So also where on submission of proceedings by a second class Magistrate the first 
class Magistrate instead of proceeding under this section, proceeds under s. 380 and imposes a sentecce, 
i7Boin.L.R 895. .S';; also 24 P. R 1904=>1 Cr. I.. J. 1098; 5 L. B R. 129=11 Cr. L. J. 152 , 17 Bom L. R 
89S=3Boin Cf. Ca. 107 = 16 Cr. L. J. 733 

19 Under the old law, -where Magistrate Improperly passei order, Appellate or Retiilonal Cout 
must remand case and not Itself pets sentence. — And under the old section it was held that where » 
Magistrate convicted the accused for an offence under s 420 f P C , but dealt witli him under this section, the 
proper course for the Appellate or Revisional Court is not to direct a re-tnal but to remand the case for passing 
legal sentence as the Appellate or Revisional Court cannot itself pass the proper sentence. This they are 
empowered to do b> the very wide powers conlerred bj ss 423, cL (d) and 439 (4 N. L R. 18, 29 H 561) 
24 A. 306 (/aZ/ou ed), 16 P. R. 1911 = 155 P. L R. 1911 = 12 Cr. L. J. 213. The High Court cannot in Revision set 
iside an order under s. 562 ordering an accused person to execute a bond and substitute m its place a sentence 
of whipping or imprisonment as no sentence has been passed and the provisions of s 439 to enhance a 
sentence do not apply The High Court can only order the case to be re-tned 87 A. 31. The High Court mav 
HI revision set aside an order under s 562 even if the accused have not moved the High Court, 7 P. W.R.1MJ = 
67 P li.R.1912 = 13Cr Ii,J. 476 Where a Magistrate erroneously passed an order under s. 562 m respect of 
an offence under s 4S7, 1 P C the Chief Court refused having regard to the circumstances of the case to 
rev ise the order, 19 P. W. R 1910 = 11 Cr L. J. 389 But see 21 P. 1^ R. 1914, where an order under this section 
was set aside in revision. But under the new amendment sub-secs (2) and (3) specifically provide for tho 
setting aside of orders passed under thvssecbon either in apiveal or in revision. Note 1, supra) 52 
24 A. L J 228 

Provision 111 case of S63. (1) H the Court which convicted the oSender, or a Court 
offender (ailing to ob* which could have dealt with the offender m respect of his onginal oS«nc« 
serve conditions of his is satisSed that the offender has failed to observe any of the condjoons oi 
recognisance recognisance, it may issue a warrant for his apprehension 

(2) An offender, when apprehended on any such warrant, shall be brought forthwdi 
before the Court issuing the warrant, and such Court may either remand him in custody until the 
case IS heard or admit him to bail with a suffiaent suret> condiuoned on bis appeanng for sentence 
Such Court may, after hearing the case pass sentence 

Note.—'* We have re-drafted this clause as we propose to confine the exercise of the power of 
a Court hvvmg power to pass sentence, and not as m England, to pve power to any Magistrate to order 
the arrest of a first offender for breach of the conditions ' — .Sir4 Corn Rep 

564« (J) The Court, before directing the release of an offender under section 562 sub- 
section (1) * shall be satisfied that the offender or his surety (if any) 
Conditionasto fixed place of abode or regular occupation in the place for which the Coi^ 
abode of offender offender is hkelj to live dunng the penod named for t « 

observ ance of the conditions 

(2) Nothing in this section or m sections 562 and 563 shall affect the provisions of 
section 31 of Reformatory Schools Act, 1897 


Previously convicted Offenders 

t565. (o) When am person having been comneted by a Court in British Indui 

offence punishable under sections 215, 489 A, 489-B, 489-C or section 48 
fo*' notifying qJ Indian Penal Code or of any offence punishable under Chapter 
Convicted olFendw'^ ^ Xll or Chapter XVII of that Code, w«h impnsonment of either description 
for a term of three years or upwards or 

(6) hy -1 Court or Tribunal in the temtones of anv Pnnee or State in India acting und^ 
the gincral or special authority of the Governor General in Counal, or of any Local Govotnnicn^ 


• 19* 
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o{ an> oOence which would, if committed in Bntish India, ha\c been punishable under any of the 
aforesaid sections or Chapters of the Indian Penal Code with like imprisonment for a like term, 
IS again convicted of an) oflence punishable under anv of those sections or Chapters with imprison 
ment for a term of three )esrs or upwards b) a High Court, Court of Session, Presidency 
Msgistritc, Distnet Magistrate, Sub-Dt\isioinl Magistrate, or Magistntc of the first chss siicli 
Court or Magistrate ma> , if it or he thinks ht at the tunc of passing sentence of transportation or 
imprisonment on such person, also order that his residence and an) change of or absen''e from 
such residence after release be notified as hereinafter privided for a term not e\cee*ding five years 
from the date of the expiration of such sentence 

(2) If such conviction is set aside on appetl or otherwise sucli order shall become void 

(3) The Local Go\ernment maj make rules to carry out the provisions of this section 
relating to the notification of residence or change ol or absence from residence by released 
convicts 

(4) An order under this section may also be made b) an Appellate Court or b) the 
High Court when exercising its powers of rexision 

(5) An) person against whom an order has been made under this section and who 
refuses or neglects to comply with any rule so made shall be deemed withm the meaning of 
section 176 oi the Indian Penal Code to hi\e omitted to give i notice required for the purpose of 
preientmg the commission of an offence 

(6) any pel son charged with a breach of an) such rule may be tried by a Magistrate 

of competent jurisdiction m the district in which the place last notified by him as his place of 
residence is situated ^ , r- 

Netes.— ImeadioeBts.— The present amendment has enlarged ihe list of offences under which the 
address of previously-convicted offenders must be notified. 

Now the section also extends to cases where the preMous conviction his been in a Native State. 

Under the present section all fir$t<lass Magistrates without buy special power are authorized to 
pass orders under this seeboa t 

The punishment for the breach of rules made under this Section is increased under the present 
amendment 

Finally b> sub-sec (4) an order under thi^ section may also be made by an Appellate Court or by 
the High Court in revision , , ' ’ * i 

1. Section applies only when (he aceased has been previoaily convicted —The passing of an order 
under this section on an accused convicted for the first time is illegal B M. L. T. 333 , Madras Cr R C%S of 
1906, Madras Cr j-i 675 of 1901 But the previous conviction may have been had on the same day in a 
separate trial M H C Proceedings J Nc 3101 of I907 It is absurd to use this section where a person is 
found technically guilty ol a trifling offence, 3 F W. R. 191B = 4 P. 1, It 1914 := IS Cr L J 183. In S Rang. 19S 
It IS held that no order under this section can be made if the previous conviction was ultimately set aside 
although on technicil grounds 

2. Section not applicable when conviction U for attempt to cemmit effence tpeelfled In Chapter XII 
or XTII, I. P. C. — Where either the previous or subsequent conviction of an accused person is under s. 51 1 , 

1 P C, for an attempt to commit an offence punishable fora term of three years or upwards, under any of the 
sections specified in Chapter XII or XV II I P C Ihe Court trying the ca«e has no power to proceed and 
pass an order agaiast him under this section IT P, R. 1907 » 35 P. W. R. 1907 tsx 6 Cr. L. 4. 378. 

3. Under (he old Ian the teetlon was not applicable srbere (he prevlone conviction vrae la Fereiga 
State.— TVIr Indian Penal Code could not as sudi be in force in a Feudatory State which is not 
pan oi Bntish India When the accused waspreviouslycoavictedma Feudatory State under a law identical m 
terms with the Indian Penal Code, this section cannot be applied upon the strength of such previous conviction, 

1 H, t, R 137, where 7 C- F. L- R. 34 is referred to Section To of the Btrar Penal Code, cannot be applied to 
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a previous conviction for offences under Chapter XII or XVII, I P C, or s 665, but only to a conviction under 
the Chapters of Ike Berar Penal Code or Berar Cntnittal Procedure Code itself A Sessions Court of Berar 
convicted an accused person under s 379 of the Berar Penal Code, and sentenced fimr to rigorous imprisonment 
for seven years, supplemented by a direction under the Berar Criminal Procedure Code, to notify his residena 
for five years after the expiry of the said sentence, Sorlhe reason that there were sk previous convictioas against 
him in British Indian Courts of the Bombay Presidency, under various sections of Chapter XVII, I P C 
Held, that so much of the sentence and order as depended for its legality on s. 75 of Ike Berar Penal Code, of 
upons 565, Berar Criminal Procedure Code was ullra Pires, and must be set aside, 4 N. L. R, 177 = 9 Cr I* J 
97. But now sub-clause (A) of sub-sec. (I). also Preliminary Note (5«/rn). 

4. Beetionnot applicable where the lenience it whipping.— The order contemplated by this section 
can only be passed when the convict IS sentenced either lo transportation or imprisonment; the section does 
not extend to cases where the Court, instead of passing that sentence, passes a sentence of whipping, 85 B. ISf, 

5. Previons conviction need not be let oat In charge for proceedlog noder this section.— An order 
under s 565 is not such a punishment as is meant by the words of s 221 — Therefore the provisions of s 221 (7) 
do not apply to an order under s 565 and such an order can legally be passed without the previous convictions 
on which It IS based having been mentioned in the charge Even if there was at> omission to give the details 
of the Convictions in the charge, it is a mere irregularity cured by s 537, 9 N. L, R, 88 = 14 Cr. I*. J. 390. 

6. Snb.BectioB ( 4 )— Omission to give notice U offence under 1. 176 (1), 1, P. C.— The notice of residence 

required from convicts under s S65 (4) is not lo prevent the commission of any particular offence, and the 
failure to give such notice comes under the first part of s 176,1 P C., 31 M.518; 15 C. 386 Where 

all that was proved was that the accused who had ^en ordered to notify his residence and change of residence 
under s 565, of the Code, was absent from his house for a single night without notifying his absence — 

Held, that such temporary absence did not amount to a change of residence and that the accused wss 
not guilty of an offence under s 176, 1 P C, 40M.789. 

7. Felice may arrest without warrant any convict conmlttlog a breach of the rnlei.— Under s St (1) 
any PoliceoHicer may, without a warrant, arrest any released convict committing a breach of any rule na « 
under sub'Sec (3) of this section and punishable under s 178, I P. C, as provided for in sub8e&(4). Sf 
1 H. L. R. 133. 

8. Order by Magistrate not empowered void.— An order under s 565 by a Magistrate not 
to make such an order is void, 8 8. L. B. 340 = 16 Cr. L. J. 469. 

9. Appellate or Revisional Court Incoinpetent to pas* order when trial Court not competent.— ^ 
Appellate Court as a Court of Revision cannot make an order under this section where the Original Court w 
not so empowered, 8 S. L. R. 340 = 16 Cr. L. J. 459. 

Rales relatiog to the Motlflcatlon of Residence by Released Conyicts under sub-sec. (S). 
I.— UNITED PROVINCES AND OUDH. 

1 In these rules, the words “ local area ’ mean a village or muhalta of a town 

2 When an order under s. 585 of the Cr F C has been passed vvitlv Telerence to any person, a forV 
of the order in the annexed form shall be sent to the Superintendent of the Jad 'vith the warrant o 
commitment. 

J Three months previous to the release of a convict with reference to whom an order under s 
the Cr r C,l898 has been passed, the Superintendent of the Jail shall inquire from the comict wiihmw J 
district he intends to reside on release, and shall transfer the prisoner to the headquarters of the district « 
names, for release on due date A copy of the order passed under s 565, Cr P C , shall be sent wiili prisoner 
Provided that, if the convict notihes his intenuon lo reside in any district of British India outside the Unite 
I’rovinces and Oudh, the Supenntendem shall request the Inspector General of Prisons to obLvin, ihroug 
the 1 otj| Government, an order of removal under s. 32, Act V of 187J, and, after receipt of the order, sin 
Vunfer ihe prisoner to the jail of the district concerned, where he will be released and dealt with in acco 
" nil the rides there in force. 

4 At the time of release, the pnsoner, together w ith a copy of the order pissed under s 665, Cr P C. 
shvll i>« jiroduced before the Magistrate of Ihe district, or such officer as the Magistrate jiny appoint in ihst 
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b«half iiid shall notify to the officer before whom he is produced the local area within which he will 
permanently reside aflerrelease. The Magistrate of the distnct or the olScer appointed by him m his behalf 
shall enter the local area notified b) the prisoner on (he copy of the order passed under s. 565 and shall give 
to the prisoner a cop) In vernacular of Rules 5 and 6 explaining at the same time their purport to him. 

5 If at any lime subsequently during the period lived by the order under s. 565 of the Cr p c 1896 
the released convict | roposes permanently to diange bis residence he shall at least ten days previously to the 
change notify to the Magistrate of the district or such officer as the said Magistrate may appoint m this behalf 
and also to the Police authorities of the place which the convict ts leaving, as well as to the Police authonties 
of the place to which he i^ { roceeding the name of the local area to which he intends removing and the date 
on whicli he will diange his residence. 

6 The notircation>i reiiuired ly Rule 5 shall be made personally except in the case of illness or for 
other adecjuate reason or on exemption granted by the Distnct Magistrate to the oflicerv authonzed to receive 
such notifications. 


Cofy of the order /or nolt/ytng addrest of pretno nly^onvuted offenders 
[To t>e sent to the jail with the pnsoner] 

Whereas (name description and address) has been convicted on the day of 19 , of the offence 
of under section of Act , having been previously convicted 

^ Offence Date of tone c offences noted On the margin and has been sentenced to it has 

been ordered that the said shall notify his residence and any change of 

residence after release for a term of years from the date of the expiration of the said sentence in 

accordance with the rules made by the Local Government 


(Sd) 

Magistrate 

Date 

Distnct 

* Date of release 

* Distnct within which pnsoner states that he will reside 

t Local area notified by pnsoner before release as tus permanent residence 
t Permanent changes of residence subsequently notified ^ 

t Date of expiry of order 


II —PUNJAB 

Released eotivtcls to observe When at the time of passing Sentence of transportation or 

imprisonment on any p rson the Court or Magistrate also orders that bis residence and any change of 
residence after release be notified for the term speahed in such order such person shall comply with and be 

subject to the rules next following In these rules a person released subject to an order of the nature herein 

before described is called a released convict 

2. Released eonvut to notify at the lime of release intended place of residence to releasing officer — 
Every convict in regard to whom an order has been made under & 565 Cr P C 1898 shall not less than four 
days before the date on whidi he is entitled to be released notify the officer in-charge of the jai| or other 
place In which he may for the time being be confined ol the place at which he intends to reside ifler hiv 
release and shall as soon as he is released proceed to sudi place w ithout undue delay and there so reside 
accordingly 


{mention and the place at which he thereafter intends to reside, not less than twenty four hours before be so 
dianges his residence to theofTceritvdiarge of the lolice station wilhm the 1 nuts of which he resides at the 
time when he notifies his intention to diange his residency and shall proceed to such place without undue 
delay and there so reside accordingly 

* To b« op br BuperinWodrot of Joll 
t To bo eilod op br XLoewtnW of IXitncl. 
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a ptevioMS conviction {or offences vindeT Chapter XII or XVn, 1 P C.,ots.565, but only loa ronviction aiwie 
the Chapters of M<r or Berat Cnmtnal Procedure Corf# itself A Sessions Court of Berar 

convicted an accused person under s 379 of the Bent Penal Code, and sentenced him to rigorous impnsonment 
for seven years, supplemented by a direction under the Berar Criminal Procedure Code, to notify his residence 
for five years after the expiry of the said sentence, lor the reason that there were six previous convictions against 
him in British Indian Courts of the Bombay Presidency, under various sections of Chapter XVII, I P C 
Held, that so much of the sentence and order as depended for jts legality on s 75 of the Berar Penal Code, or 
upons S65, Berar Cnmtnal Procedure CodevtAs ultra vtres,znd must he set aside, 4 H. L. R. 177 = 9 Cr LJ 
97. But see now sub-clause (A) of sub^ec (I). See also Preliminary Note {su/iray 

i Bectionnot applicable where the eentence U whipping.— The order contemplated by this section 
can only be passed when the convict IS sentenced either lo transportation or imprisonment, the secliondoes 
not extend lo cases where the Court, instead of passing that sentence, passes a sentence of whipping, 85 B. Ill 

5. Previous conviction need not be set oat la charge for proeeedlog ander this section —An order 
under s S65 is not such a punishment as is meant by the words of s. 221 —Therefore the provisions of s 221 (7) 
do not apply to an order under s 565 and auch an order can legally be passed without the previous convictions 
on which it IS based having been mentioned in the charge Even if there was an omission to give the details 
of the convictions m the charge, it is a mere irregularity cured by s 537, 9 N. L. R 88 =» 1* Cr. U J. 390 

6. 8afa-seetioa<4)— OmtsaioB to give notice Is offence tmder 1. 176 (t), I. P. C.— The notice of residence 
reriuired from convicts under s 565 (4) is not to prevent the commission of any particular offence, and the 
failure to give such notice comes under the first part of s 176, 1 P C , 31 M, 548 j 13 C. 386 a/>proi ed. Where 
all that was proved was that the accused who had been ordered to notify his residence and change of residence 
under s 565, of the Code, was absent from his house lor a single night without notif>ing bis absence — 

field, that such temporary absence did not amount to a change ci residence and that the accused was 
not guilty of an offence under s 176, 1 P C., 40H.789. 

7. Police may arrest wltbent warrant any eoavlct conmlttiog a breach of the roles,— Under s St (0 

any Policeofficer may, without a warrant, arrest any released convict committing a breach of any rule made 

under sut>sec (3) of this section and punishable under s. 176, I P C., as provided for in subsec (t)i 
1 N L. R 133. 

8. Order by Magistrate not empowered void —An order under s. 565 by a Magistrate not empowered 
to make such an order is v oid, 8 6. L. R. 340 «« 16 Cr. L J. 469. 

9. Appellate or Revlslonal Coort incompetent to pass order when trial Court aot competent—AD 
Appellate Court as a Court of Revision cannot make an order under this section where the Original Court was 
not so empowered, 8 8. L. R. 340 = 18 Cr. h. J. 469. 

Buies relating to the Notification of Besidonce by Released Conirlcts under sub-sec. (3) 
I— UNITED PROVINCES AND OUDH 

1 In these rules the words *' local area ’ mean a village or tuuAalla of a town. 

2 When an order under s S65 of the Cr P C has been passed with reference to any person a copy 
of the order in the annexed form shall be sent to the Superintendent of the Jail with the warrant o 
commitment 

3 Three months previous to the release of a convict w ah reference lo w horn an order under s 

the Cr P C,lt>98 has been passed, the Supennlendent of the Jail shall inquire from the convict witbmwnJ 
clivtrici he intend^ to reside on release, and shall transfer the prisoner to the head quitters of the district 6 
names for release on due date A copy of the order passed under s 565 Cr p C , shall be sent with prisoner 
Provided that if the convict notifies his intention to reside in any district of British India outside the 
Provinces and Oudh, the Superintendent shall request the Inspector General of Prisons to obtain . 

the I ocal Government, an order of removal under s S2, Act V of 1871, and, after receipt of the order, sha 
Vm^fer the privjner to the jail of the distnci concerned, where he will be releised and dealt with in accor 
ihce w all the rules tliere in force 

‘L At the lime of release, the prisoner, together with a copy of the order passed under s 565 Cr P 
shall be produced before the Magistrate of the district, or such officer as the Magistrate may appoint m that 
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behalf, * 1 ) 1(1 shall notify to the officer before uhomhe is {»’oduced, the local area tvUhtii which lie will 
permanently reside after release Tlie Magistrate of the distnct, or the officer appointed by him in his behalf, 
shall enter the local area nolllied by the prisoner on the copy of the order passed under s. 565, and slnll gue 
to the prisoner a cop) In vernacular of Rules 5 and 6, explaining at the same time their purport to him. 

5. If at any time subbcquently, during the penod fixed by the order under s 565 of the Cr P C 1898, 
the released convict proposes permanently to (diange his residence he shall, at least ten da)’s prev lously to the 
change, notify to the Magistrate of the district, or such officer as the said Magistrate may appoint in this behalf 
and al>o to the Police authorities of the place which the convict is leaving, as well ns to the Police authorities 
of the place to winch he is proceeding the name of the local area to which he intends removing and the dale 
on whicli he will change his residence 

6 The notificatiorib required by Rule S shall be made personalty, except in the case of illness or for 
oUier adetiuate reason or on exemption granted by the Distnct Magistrate, to the oflicers authorized to receive 
such notifications. 


Cofy of the order for nohfytng address of preinously-eonvuUd offenders 


[To l>e sent to the ]ail with the pnsoner] 

Wliereas (name, description and address) lias been convicted on the day of 19 , of the offence 
of under section of Act , having been previously convicted 

*** of the offences noted on the margin and has been sentenced to it has 

been ordered that the said sh.all notify his residence and any change of 

residence after release for a term of years from the date of ihc expiration of the said sentence, m 

accordance with the rules made by the Local Government ( ' 


(Sd) 

Magistrate 

Date 

Distnct 

* Date of release 

* Distnct within which prisoner states that he will reside 

\ Local area notified by prisoner before release as his permanent residence 
t Permanent changes of residence subsequently notified ^ 

t Date of expiry of order 


If —PUNJAB 

Released conzfiels to observe rules — When, at the time of passing sentence of transportation or 
imprisonment on any p rson the Court or Magistrate also orders that bis residence and any change ol 
residence alter release be notified for the term speahed in such order, such person shall comply with md be 
subject to the rules next following In these rules a person released subject to an order of the nature herein 
before described is called x ' released convict.” ' 


2. Released convset ta nohfy, al the hme of release, tnlended place of residence to releasing officer— 
Every coiuicl in regard to whom an order his been made under a 865, Cr P C , 1898, shall not less thin four 
days before the date on whicli he is entitled to be released, notify the officer in-charge of the jail, or other 
place in which he may for the time being be confined, of the place at which he intends to reside ifter hts 
release, and shall, as soon as lie is released, proceed to su(di place without undue delay and there so reside 
accordingly 

3 Released coninct to notify intention to change Jirti residence at Local Police Station —WUeneycr 
any released convict intends to change his place of residence from the place which he specified at the time of 
lus release ns the phee at which he Intended to reside, to any other place he shall notify the fact of such 
intention and the place at which he thereafter intends to reside, not less than twenty four hours before he so 
changes his residence, to the officer iivcharge of UiePobce station within the limits of which he resides al the 
time when he notifies Ins intention to change his residency and shall proceed to such place without undue 
delay and tlicre so reside accordingly 


* To b* fill*a op br 8ut><rist«s4rst of JaII 
t To U ftlloi] np br SUc>*tnt« of IXMrict. 
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4 lieltated cortvtcl similarly to notify all subseq tent tnUnltons to change resxdence—\l^tnt'i^^'^'^ 
released convict intends to change his place ol residence from an> place at which he may, at any tm’®* 
residing under the provisions of Rule 3 he shall notify any intended change of residence in the manner i® *hat 
rule provided nnd shall proceed without undue delay to the place notified by him and there so 
accordingly 

5 lieUased convict to nah/y the fact of hu having actually taken vp his residence at the place spi^f^^ 
under preceding r-K*r— Every released convict shall witltin twenty four hours of his arnval at the 

of residence notihed under Rule 2 or Rule 3 or Rule 4 notify the fact of such arrival to the officer in-ch^rge 
of the Police station within the limits of which such place of residence is situate 

6 Particulars of plate of residence to be supplied notifying place of residence under these 

released convicts shall — 

(a) if the place of residence in a rural tract— specify the name of the village hamlet- or 
locality of such place and the jail tliana tahsil and district within the limits of 
such phce is situate 

(i) if the place of residence is lu i town or city —specify the inme of die town or cilj and 

street, quarter and subdivision of the town or atj within the limits of which such 
IS situate 

7 manner of notifying changes of Every notihcation to be made by a released 

under Rules 3 4 and 5 respectively, shall be made by such convict personally it the proper Police stitio® 

yVomrferfthat— 

(a) the District Magistrate may by order in wriliiig etempt any released crflVJCt /roni the 
operation of this rule and may permit such convict to make such notification m wnUitS ^ 
in such other manner as the Divtrict Magtstnie may m such order prescnbemthatbeM 

(j) if from illness or other unavoidable cause any released convict is prevented from 

notification required by these rules personally at the proper police station be 
do so by written communication addressed to the oHiceriQ*cliarge of the 
Police station. Such communication shall state the cause of his inability to attend 

to the proper Pohce^JlP®'^ 
eminent Punjab 
p 182 

III— BURMA BENGAL AND ASSAM. 

J Any order passed against a convict under s. 565 Act V oi 1808 shall be entered on the warraO* ® 
impnsoTiTnent 

2 A convict rgamsi wliom such an order has been passed shall iourteeiidajs before die date 
for his release give to the Supenntendent ol the Jail in which he is confined a true statement of the 
which be will take up his residence after his release Such statement shall be In writing and shall be 
by the convict m the presence of the Supenntendent of tlie Jail who will countersign it The following r“ 
slnll be also clearly explained to the convict before he leaves the Jail lie shall be told for what i>eriod f' 
required to observe them and a copy of theirt shall be given to him 

‘•IS residence m the place mentione*^ 
jurisdiction of which he has taken 

4 If after taking up his residence in any place the amvict desires to change his residence he s|^ 
attend m person at the Police station withm the Jurisdiction of which his then place of residence is 
and there notify to the ofhcer tn-charge the place to whiidi he imends to change his residence and the 
whidi the chinge will take place. Such attendance shall be not less than fourteen days before his 
when he is moving to the jurisdiction of another Pol ce station and not Jess than seven days when he is . j 
to a place within the jurisdiction of the same Pohce stauon If for any reason he does not, within 
ol the date on wl tch he has noufied that his change of residence will begin take up his residence at that pki * 
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he shall at once notif>, in the manner abQ\-c'set om, aa> other change of residence he intends to make.— 
Burma GazelU, 1902, I, p 63 In addition to these rules, the following rules are also in force in Bengal and 
Assam, tii — 

5 If the comict intends to travel to another district, he shall, not less Ilian seven da>s before hts 
departure, similarlj, notify the phee to which he intends to proceed, and the probable dvtes of his arrival at 
and departure from sucli places —See Oxtentta Catette, 1902, Pl I, p 97 , Assam Gazelle, 1900, Pt 11, p StO 

6 In appl}ing the foregoing rules to the ctse of a wandering man having no “residence* m the 
sense of a fixed place of abode, the place of residence shall be deemed to be the place where he sleeps, ev en 
if be remains there only one night. On his release, he shall be asked under Rule 2, where he intended to stay 
and be told, that if he movres, about the country, he must ahvajs notify the place of his temporary abode to the 
Police — NohfieatiOn, Bengal Goiemment, No 913, dated 14th January, 1902 , G L. No 2 of 16th March, 1902 

IV— BOMBAY 

t When a duly authorized Court or Magistrate at the lime of passing sentence makes an order under 
s. S65, Cr P. C, that the sentenced person’s residence and any change of residence after release be notified 
such Court or Magistrate shall attach a copy of such order to Its warrant issued under s. 8B3, Cr P C 

2. Every person in respect of whom such an order may have been passed shall, within one week from 
the date of release, personalty present himself before the officer in-charge of the Police station within the 
jurisdiction of which he resides, and declare to him his place of residence 

3 Whecev er such person changes hts residence he shall m like manner declare his change of residence 
to the officers-in-charge of the Police stations within the Jurisdiction of which his old and new places of 
residence are situated. 

4. Registers of all persons, the notification of whose residence and change of residence has been 
ordered by a Court or Magistrate under s.S6S, Cr P C, shall be kept at every Police station by the officer in 
charge thereof, wherein the name and address of each person presenting himself for the first time under Ru1e4 
2 or 3, and the date of his so presenting himself, shall entered , and such subsequent entries shall be made as 
maj be necessary for the purpose of giving effect to the foregoing Rule 3 

5 Every person duly presenting himselt before the officenneharge of a Police station, as required 
by the foregoing rules, shall on each occasion be entitled to receive from such officer free of cost a copy of the 
entry in register relating to such fact, with a certificate that he has duly attended in person at the time and day 
specified. 

6 One month prior to the date of release of a person in respect of whom an order has been passed 
under s. 565, Cr P C,the Supenntendent of the Pnvon m which he is confined shall forward to the District 
Magistrate ol the district in whidi the prison is situated, and ol the district in which he was convicted or of 
which he IS known to have been a resident, a copy of the order passed under s. 563, Cr P C, as aforesaid, with 
an Intimation of the date on or about which the prisoner will be released. 

7 Prior to the release of any such personas aforesaid, the Superintendent of the Pnson in which he 
is confined, or any officer appointed by him in this behalf, shall give him a copy of the rules under sub-sec (3), 
S.565, Cr P C, written or printed in the language of the distnet in which the pnson is situated, and if the 
pnsoner is illiterate or does not understand the language in which such copy ol the rules is wntten or pnnted 
sliall persoinll) explun their puqxirt to him and the consequences under s. 565 (4) of notvcompliance 
therewith. 

8 In these niles the words " Distnct Magistrate" and " Officer in-charge of the Police stations" 
shall in so far as the Presidency-tow ii of Bombay is coocemed be read as “ Commissioner of Police ** and 
“Superintendent olthe Division" respectively— No. 1040, Bomiay Government Gazelle, \Wi, 
Pt !, p. 374 

For rules In British Baluchistan, see GazeUt of Mu, I'W), PL II p 807 ; Central Prorlnces, Central 
Brovxnces Gazelle, 1901, Pt in,p.87 

76a 
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THE CQDE OF CRIMINAL PROCEDURE 

V— MADRAS* 

In exerase of the powers conferred by sab^ec. (3) of s S6S of the Code of Criminal Procedare and 
the previous sanction of the Governor General m Couna) the Governor m Counal is pleased to mala fe 
following rules to carry out the provisions oI the said section relating to the notihcation of residence by release, 
convicts — 

I When an order has been passed under s 56S Code of Criminal Procedure that a convict shiJ 
notify his residence and any change of residence after release for a speafied term the Court, or Ma|isin-s 
passing such order shall ittach a copy thereof to the warrant of commitment issued under s s83 of the Code is 
respect of such convict 

2. A convict in respect of whom sudi nu order has been passed shall when called upon bj the office 
in-charge of the jail in which he is confined state before his release the place at which he intends to resiA 
after his release naming the village or town and the street therein. 

3 Alterrelease and on arrival at his residence heshall within twenty four hours notify at the aeaiM 
Police stauon that he has taken up his residence accordingly 

4 Whenever he intends to change his residence he shall not less than two days before making swi 
change notify hn Intention at the nearest Police station giving the date on which he intends to change hu 
residence and the name of the village of the town and street in which he intends to reside and on arriii-ain 
sudi residence he shall witlnn twenty four hours notify at the nearest Police station that he has taken iip be 
residence accordingly 

5 The Officer recording a nouf cation under either Rule 2 or Rule 4 shall appoint such period a® cuy 
be reasonably necessary to enable the convict to take up his residence m the place notified If the convict 
does not take up his residence in such place within the penod so appointed he shall, not later than the 6; 
following the expiry of such period notify his nctnil | lace of residence to the officer in-charge of the Pol ® 
station within the limits of which he ts residing. 

6 Every notice required to be given by tlie foregoing rules shall be given by the released convict m 
person unless prevented from doing so by illness or other sufficient cat se, m which case the notice re^mR'^ 
shall be sent either by letter duly signed by him or by an authorized messenger on his behalL 

7 Whenever the released convict gives any notice required by the foregoing rules he will be fum }i«3 
with a certificate to the effect that he has given such notice by the officer to whom he gives it 

8 A copy of the order specified iti rule(l) shall be served on the convict before his release froth p ^ 
A copy of these rules in English and the vernacular shall at the same tune be given him, and the substjoce 
thereof fully explained to him in a language he understands He shall also be Informed for what penod be is 
bound to observe these rules and that any neglect or failure to comply with them will render him liable 
piini<ihment as if he had committed an offence under s 176 1 of the Indian Penal Code. 

9 Itaconvict in respect to whom an order hasbeen passed unders 565 of the Code of CnrniH-’ 

PlTW-B/l ro *1,511 1, s Kosn J I Upon b to 

an ibe 

rei I near ffi" 

place where he is found and on his reporting himself the copy of the order shall be served on him and the offisr 
formalities prescribed in Rules 2 to 4 shall be complied with , — Madras C O No 940 datedlZlh June IWl 


* In appljins the tbore rule* to the CAM of • wenderiBC dibd who bae no re> dance ja the laaaa o( a Sxad place 

tlicr laer be reatoneblr iatarpreUdki meealng tbet he rre 4ee»t the place where he atrepa eetn trha raisa sa there Onir ooa aUat ^ 
b a relesaa ha may therefo a ba aaked under Rule (tj where be la n nc to atar and ha may be told that if ba morea abou> lb* 
muit «|waya notify the place of h a temporary abode to Iho Po ce ■«« S K Char ar a Crim net B«>tt of lYafl t Pp 3S~*0 

♦ ft ira X r C makea bun ahable the intent onal on at onto xtyo not ce or aformatloo to a public aenrant Iw • ’'r** ^ 


lunrid to do i 
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Offences under the followlas csctlons of thel P C may be tried by any Magistrate — 
140 (43 144 14S 147 151 153 160 170 171 172 174 27? 276 279 285 2S6 289 290 294 294 A 323 334 336 341 

352 356 357 358 374 3?9 380 403 426 447 446 451 504 SIO 

Offences under the following sections of the 1 P C maybe tried by First or Second- 
Class Magistrates -135 136 137 138 154 1S5 156 157 159 159 165 166 173 175 176 177 178 179 180, 182 
183 184 I6S 186 187 183 189 190 202 203 206 207 217 221 223 224 225 225'A 225-B 241 2a4 26‘> 264 265 266 
267 269 270 271 272 273 274 275 276 230 282 2i3 ‘>84 287 288 291 292 293 295 296 297 298 309 324 325 
335 337 338 342 343 344 to 347 SsS 3S4 355 331 381 3SS 401 406 408 411 414 417 418 419 420 421 422 423 

424 427 423 429 430 431 43> 434 435 451 45'* 453 454 455 456 457 461 462 482 483 486 487 488 489 490, 

491 492 493 506 508 

Offences under the following sections of the 1 P C to be tried by First-Class Magis- 
trates only — 120 -b 124'A 129 133 148 152 163-% 161 162 183 164 167 I6S 169 171 E 181 193 196 197 |98 
199 200 201 S04 205 208 209 210 211 212 213 214 2]S 216 221 222 225 229 233 235 237 239 240 242 243 246 
247 248 249 250 231 4S2 293 2a3-A 259(0 261 263 263-A 304 A 317 318 326 332 348 363 365 368 369 372 
373 377 382 392 393 394 401 407 409 420 439 410 459 458 465 468 469 477 a 484 485 491 497 600 501 502 
505 506 507 509 

Offences under tbe following sections of the I P C are exclusively triable by the 
Sessions Court —121 (0 124 125 to 128 130 to IS** 134 164 199 201 211 if offence charged be capital or 
pun shablewith transportation for I fe 213 2t4 218 to 221 2'*'* 226 231 232 234 235— if Queens coin— 236 238, 
244 245 2aS 256 tO 258 302 to 304 SOa to 308 310 to 316 327 to 331 333 364 366 a 366-b 367 370 376 386 to 391 
395 to 400 402 412 413 433 439 to 439 449 4)0 459 460 466 467 471 when the forged document is a promissory 
noteof the Government of Ind a 472 to 477 483 a 489-b 4S9-C 489-d 492 493 495 496 $11— f punishable with 
death transportation or imprisonment for setett year^ or upwards 

Offences under the followlngsectloosofthe I P C to be tried as warrant-eases —115 
to 186 144 to 148 152 153 IS3-A 159 161 to 170 171 B 171 P 177 181 189tO'’01 203to227 229to267 270 to 261 
295 to 333 335 338 342 tO 348 353 to 39? 363 to 424 427 to 410 448 to 469-a to 489-D 493 to 500 Sll 

Offences under the following sections of tbe I P C to be tried as summons-cases — 
137 to 143 151 153 to 158 160 171 171c to |7{ I 172 to 180 182 to 188 202,226-B 228 263>A 269 271 to 230 282 to 
294-A 334 336 337 341 352 358 426 447 490 to 432 510 

Offences under the following sections of the I P C are punishable with fine only}— 

137 154 ISS 156 263-a 278 283 290 294 partly 

Offences under the following sections of tbe X P C are compoundsbie —298 323 
(324), (S2S) 334 352 35S 353 374 (403),(417X (418) (419) (420) 426— when tbe only loss or damage tsioss or 
damage to a private person— 427 when the only loss or damage caused is loss or damage to a private person— 
(430) 447 448 (45IX (482 to 436) 490 491 497 498 SOO SOI S02 504 S06 508 (S09X 

Kota.— OSences enclosed in brackets () above are cotnpouodable with permiss on of tbe Coart 
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SCHEDULE II. 

TABULAR STATEMENT OF OFFENCES 


in the first column 

The third column of this schedule ap{dies also to the Police m the towns of Calcutta and Bombaj 

CHAPTER V —ABETMENT 


I W • 

tlhethertne'watiantoTft Whelh« ( 

‘‘5* I pun shtnentuoderthe j By what Court 

or not in the first »ot 

I insUnce \ _ 


109 , Abetment of any offence, il ^Iayatreslj Accord [Accord Accord-j The same punishment Thef^od 
I the act abetted is com without i ingasa i inz as me as a? lor the o 8 e n c e bywB 
I ‘' I abetted, 


, w ithQut 

warrant, 

1 but not 

otherwise. 

Abetment of an> offence Ditto 
if the person abetted 
does the act with a 
different intention from 


proviso 

Abetment of any offence Ditto 
when an effect is cau«ed 
by the act abetted differ 
ent from that intended by 
the abettor 

Abetment of an> offence Ditto 
if abettor is present when 
offence is committed 

Abetment of an offence Ditto 
puni liable w ith death or 
transportation for life ii 
the offence be not com 
milted in consequence of 
the abetment 

It an act which causes barm Ditto 
1 be done in consequence of t 
1 the abetment 1 

Abetment of an offence’ Ditto 
punishable with imprison i 
I meiit if the offence be not 
commuted in coiise I 
qucnce of the abetment 




not 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Onto 

Ditto 

Ditto 

Ditto 

III 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Accord 
tng as 
the 

offence 
abetted 
IS bail 
able or 
not 

Ditto 


The same punishment 
as for the offence in- 
tended to be abetted 

The same punishment 
as for the o fi e n c e 
committed 


Imprisonment of either 
description for seien 
years and fine 


d es cr 1 ptio n for 1-f 
V ears and fine 
Imprisonment extend- 
ing to a quarter part 
of the longest term 
and of any de crip- 
tion provided forth® 
offence orfine or both 


CHAPTER V— ABETMENT— («/iW) 


I 

= 

^ 1 

1 

1 ^ 

1 " 

1 ’ 

8 


Offence 

IVhcther fhe^ 

out wa ant 

W hether a | 

aha ord I 

nar If s e 
In the a st 
nMance ] 

1 Whether 
ba able 
or not 

1 

Whe he 

abW/ 

Pub shment under the 
j Ind an Penal Code 

! 

By hat Co ft 
t able 


If the abettor or the per on 

May 

Accord 

Accord 

> 

i 

Imprisonment extend 

The Court 


abetted be a public •;erv I 

arrest 

ini' as a i 

mg as 

mg as 

ing to half of the long 

by which 


ant whose duty it is to' 
pre\eat the offence 

without 

made 
without 
warrant 
but not 
otherwise 

warrant or 

1 

the 

the 

est term and ot any 
description provided 
for the offence or fine 
or both 

1 

the offence 
abetted is 
triable 

117 

Abetting the commission 
of an offence by the pub- 
lic or by more than ten 

Ditto 

> Ditto 

1 1 

Ditto 

Ditto 

' Imprisonment of either | 
description lor three , 
years or fine or both 

Ditto 

IIS 

1 

Concealing a design to 
commit an offence 
numshable with death or 
transportation for life if 
the offence be committed . 

Ditto 

Ditto 

Not ' 

bailable 

Ditto 

1 

Imprisonment oI either 
description for seven 
years and fine 1 

Ditto 


If the offence be not com 
mttted 1 

Ditto 

Ditto 

Bailable 

Ditto 

Imprisonment of either 
description for three 
years and fine 

Ditto 

119 

A public servant conceal 
mg a design to commit 
an offence which it is his 
duty to prevent if the 
offence be committed 

Ditto 

Ditto 1 

1 

Accord 1 
ing as 
the 1 
offence 
abetted i 
IS bail 1 
able or 
not 1 

Ditto 

Imprisonment extend 
ing to half of the long 
est term and of any 

1 description provided 
for the offence or 
fine or both 

Ditto 

j 


If the offence be punish 
able with death or trans 
narration for life 

Ditto 

Ditto 1 

Not 

bailable I 

Ditto 

Imprisonment of either 
description for ten 
years 

Ditto 


II the offence be not com 
milted 

Ditto 

Ditto 

1 

Bailable] 

Ditto 

Imprisonment extend 
ing to a quarter part 
of the longest term 
and of any descrip- 
tion proMded for the 

Ditto 


■ 


Ditto 

Accord 
togas 1 
the 

offence : 
conceal 
ed IS 
bailable 

Ditto 

Ditto 

Ditto 


If the offence be not com 
m tied 

Ditto 

Ditto 

1 

Bailable 

Ditto 

Imprisonment extend 
iDgto one-eigbth part 
of the longest term 
and of the descrip 
tion provided for the 
offence orfine or both 

Ditto 
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, Whether » 

Whether the % jrtani oi a 
Pol ce may aammona Whether 

arrest \ lih rhallord ba lahle 

0 t warrant narlvlaaue or riot 
or riat an the first 
I tteiante 


120 Criminal conspiracy to| May { Accord jAccord ( Not 


jears or upwards 


1 the 

for the 1 

1 IS the 1 

offence 

' offence 

1 object 1 

I which IS 

which IS 

of the { 

|the object 

the object 

conspi 

of the 

of the 

1 racy w I 

conspi 

conspt 

baitablel 

racy may 
be made 

racy 

or not I 

without 
warrant 
but not 
otherwise 


1 

1 

• Shall not ' 
arrest ' 
without a' 
warrant 

i 

Summons 

Bailable 


The same punishment Court of 

as that provided for Session 

the abetment of the when the 
I oRence which is the offence 
object of the conspi which is 
racy the object 


Imprisonment of either 
description for 6 
months and fine or oriuss 

both trateoth 


* Th » ChapW w«» ingjrteA ti7 » « and the Schedule ol the It»d »n Cr m nal (Amendment) Act 1*13 (VU of 

A«t« Vol rn 

CHAPTER VI —OFFENCES AGAINST THE STATE 


121 1 Waging or attempting toj Shall not | Warrant Not Not 

[bailable I com 
I { pound 

( able 
Ditto I Ditto 


122 Collecting arms etc with Ditto 
the intention of waging] 

I war against the Queen 


123 Concealing with intent to Ditto 
facilitate a design to wage 


124 I Assauiung Governor Ditto Ditto 
General Governor etc 
' with intent to compel or 
restrain the exercise of 
I any lawful poiger 


Death or transportation 
fnr IiFr and Bdr pcSSi 


I Transportation for life 
I or any shorter term or 
1 imprisonment of either 
I descrjpijon for 10 
years and fine 
Transportation for fife 
or imprisonment of 
either description for 
IDyears and fine 
Imprisonment of either 
description for fO 
years and fine. 


Imprisonment of either 
desaiplion for 7 
years and fine 
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CHAPTER VI -OFFENCES AGAINST THE STATE-(f^,«/«/ ) 


I 

2 1 

3 

■■ 


1 6 

1 -> 

1 8 


OfTence 

Uhelhef the 
Pol ce tn»y 

out warrant 
or not 

\V bother a 
warrant or a 
auRimona 
•ball ord 
oarily itsne 
in the first 

Whethec 
bailable 
or not 

Whether | 

ab“e"or 

pun shmenl urder the 
Indian Penal 1 ode 

Uy what Court 

1 tr abl« 

124 

A 

Sedition 

Shall not 
arrest 
without 
warrant. 

Warrant 

Not 

bailable 

Not 
com- 
pound 1 
able 

Tran«rv>r+o» «« i u 

hnt 

Ir-N 

Magistrate 
or Magis- 
trate of the 
first class 
specially 
empower 
ed by the 
Local 
Govt 
in that 
behalf 

12S 

Waging war against any 
Asiatic power iR alliance 
or at peace with the 
Queen, or abetting the 
waeioe of such war 

Ditto 

Ditto 

1 

Ditto 

Ditto 

Transportation for life 
and fine or imprison , 
ment of either descrip 
tion for 7 years and 

Court of 
Session. 

126 

Committing depredation 
on the lemtories of any 
poner m alliance or at 
peace with the Queea 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
descnption for 7 years 
and fine and forfeiture 
of certain property 

Ditto 

127 

Receiving property taken 
by war or depredation 
mentioned in sections 12S 
and 126 

Ditto 

Ditto 

Ditto 

Ditto 

1 Ditto 

Ditto 

123 

Public servant voluntarily 
allowing prisoner of Stale 
or war in his custody to 
escape 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life 
: or impnsonment of 

1 either descnption for 
10 years and nne. 

Ditto 

1 

129 

Public servant negligently 
suSering prisoner oi Stale 
or war m his custody to 
escape 

Ditto 

Ditto 

Bailable 

1 

Ditto 

Simple imprisonment 
for 3 years and fine 

1 Court of 
Session, 
Presidency 
Magistrate 
or 

Magistrate 
of &e first 
class. 

ISO 

Aiding escape of, rescuing 
or harbouring such pri 
soner or oSeriog any re- 
sistance to the recapture 
of such prisoner 

Ditto 

Ditto 

Not 

bailable 

Ditto 

Transportation for life 
or imprisonment of 
either description for 
10 years and fine. 

Court of 
Session. 


CHAPTER VH —OFFENCES RELATING TO THE ARM\ AND NA\T 


131 

Abetting mutiny oratiempl 

May arrest* Warrant I 

Not 1 

f^ot 

TransportatioD for life 

Court of 


Ing to seduce an officer 

without i 


' com 1 

or impnsoccient of 

Session. 


soldier ot sailor from hts 

warrant 1 1 

1 

1 pound* 

either desaiptiou for 



allegiance or duty 

1 


•bit 

lOycars and fine. 




THE CODE OF CRIMINAL PROCEDURE 


CHAPTER VII -OFFENCES RELATING TO THE ARMY AND 


< Whethna 

Whether the xtarrattt or a 
PQl ce 171*7 » ranttos Whether 

arrest » th «hall ord ba Ubi* 

o t warrarn nar ly i»« e „ „M 
or not in the fi tt 
instance 


132 Abetment of mutiny if Mat arrest Warrant. Not Not 

mutmt IS committed in without bailable com 

consequence thereof warrant pound 

able 

133 Abetment of an assault by Ditto Ditto Ditto Ditto 

an officer, soldier or «ailQr i 
on his superior officer ^ 
when jn the execution of 
his office 


Death or transportation Court of 
for life, or fmpnson- Session, 
ment of either desoip- 
tion for 10 years and 
fine , 

Imprisonment of either Court or 
description for 3 years Session 
and fine PresidM^ 


134 Abetment of such assault if Ditto Ditto Ditto Ditto 

the a sault is commuted 

185 Abetment of the desertion i Ditto Ditto Bailable Ditto 

of an officer, soldier or I 
sailor 


ISO Harbouriagsucbaaofficer, Ditto Ditto I Ditto 
I soldier or sailor who has 
j deserted 

137 1 Deserter concealed on Shall not Summons | Ditto 
I board merchant vessel arrest * 

I through negligence of without 
I master or person m warrant 
' charge thereoL 


^ consequence I 

140 Wearing the dress Or carry Ditto Summons 
ing any token used b> a 
soldier, with intent that it 
may be believed that he 
is such a soldier 


Imprisonment of either Co oil® 
description for 7 years Session 
and fine 

Imprisonment of either Presio*^ 
description lor 2 years 
or fine or both 0 - '1 f » 

uateoftne 
Ufst orsfr 
cond class. 

Ditto 


Fine of 500 rupees 


Imprisonment of either j 
description for 6 
months or fine, or) 
both I 


either Any 
or 3 I tratc 


CHAPTER VIH— OFFENCES AGAINST THE PUBLIC TRANQUILLITY 


Being member of an unlaw’- 
ful assemViy 

May arrest 
without 
warrant 

Summons 

Bailable 

Not 

com 

pound 

nble 

Imprisonment o! either 
descriptio II for 6 
months or line, or 
both 

Joining an unlawful a^sem 
bly armed with any deadly 
weapon 

Ditto 

W arrant 

□ittn 

Ditto 

Imprisonment of either 
description for 2 
years, or fine or both 


II] 


OFrENCES \GVI\:.T THE PUBLIC TRANQUILLtTV 


CHAPTER VIII— OFFENCES AGAINST THE PUBLIC TRANQl II LIT^ - 


wneincrtnewairistora, \vji«iner 

iMrw'f.Tih^l pS^nd pun hmenluodtrihe 3y wh.t Court 

out warrant LV,*|l®IS.el Inrt an Penal Code triable 


arrciii Warrant BailabW Not Imprisonment of either Any Vagis* 
hout com description /or two trate 

rant {pound jears or fine or both 


148 I Rioting armed with a Ditto 
I deadly weapon 


149 If an offence be commitied Accord Accord Accord Ditto 

by any member of an un ingas ingasa ing as 

I , ~ I \vafrjint ibe 

• or sum oSence 

moos Jo»y *s 

u k<M I u , issue for bailable 

forth* the or not 


or Jlagis- 
trate of the 
first cfass. 

The same as for the The Coijrl 
offence by which 

the offence 

IS triable 


ISO Hiring engaging or em ^lay arrest Accord Ditto Ditto 
ploying persons to take witlout tngiothe 

E art in an unlawful assem warrant offence 
I) committed 

by the 
person 
hired en 
gflged or 
I employed 


tSl Knowing y joining or con Ditto 
tinuinginany a«embiyof| 
five or more persons after 
It fiis been commanded ( 
to disperse 

152 Assaulting or obstructing Ditto 
public servant when sup-i 
pressing not etc. ] 


(Sum vons.(Bailable | D tio 


I Warrant I Ditto Ditto 


I The same as for a mem 
I ber of such assembly 
and for an offence I 
I commuted by any! 
I member of such as- 
I «embly 


Imprisonment of either Any ^I3gts■ 
I description for sue trate 
months or fine or 
both 


Imprisonment of either Court of 
description for three | bession 
>ear« or fine or both. , Hresidency 


153 \\ anionly giving provoca Ditto I D tto Ditto Ditto 
tion with intent to cause * 

not if rioting be commit I 


SummonsJ Ditto { D tto 


Imprisonment of eiiher Any 'lagis- 
description for one j trite 
year or fine or both i 


Impnsorm-nt of either 
description for 6 
months O' fine or 
I bo h. 


10-A THE CODE OF CRIMINAL PROCEDURE. 


CHAPTER VIII —OFFENCES AGAINST THE PUBLIC TRANQUILLITY— 


' 1 

5 

^ 1 

^ 1 

S 

6 

1 7 

1 ^ 

" 1 

OfftfOM 

>Vhtth<r tht 1 
Pofice in»^ 

Whether a | 
varrani or a 
tomoion* 
■hall ordi 
nanij ittue 
In the ilrtt 
Iflttance 

Whether 

hulable 

Whether 

pouhd 
able or 

poniihment under the 
Jndian Penal Code 

Br «>hat C 
(nabte 

153 j 

‘ 1 

1 

1 

Promoiing enmity between 
classes. 

Shall not 
arre‘t 
Without 
warrant 

Warrant 

Not 

bailable 

[ 

Not 1 
com 
pound 1 
able- \ 

fmprisonment of either 
description for two 

1 years, or fine, or both 

1 

presidet 

Magistn 

or 

Magistri 
of thefii 
class. 

I5i 

Owner or occupier of land 
not giving information of 
rfot, etc 

Ditto 

Summons. 

1 

Bailable 

i 

Ditto 

i 

Fine of 1,000 rupees 

Presiden 

Sfagistn 

hlagistri 
of the tii 
orsecot 
das-s. 

155 

Person for whose benefit or ' 
on whose behalf a not' 
takes place not using all 
lawful means to present 
(0 

1 Ditto 

Ditto 

Ditto 

Ditto 

Fine 

Ditta 

156 ! 

1 

Agent of owner or occo 
. pier for whose benefit a 
not IS committed not 
using all lawful means to 
prevent it 

Ditto 

1 

1 Ditto 

1 ' 

1 

Ditto 

Ditto 

Ditto 

Ditto 

157 

Harbouring persons hired 
for an unlawful assembly 

[May arrest 
j wiihoui 

1 warrant 

Ditto 

Ditto 

Ditto - 

Imprisonment of either 
description for sfx 
months, or fine, or ; 
both 

Ditto 

)58 

Being hired ro take part in 
an unlawful assembly or 
not. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

159 

Or to go armed 

Ditto 

Warrant 

Ditto 

Ditto 

Imprisonment of either 
description for two 
years, or fine, or both 

Ditto 

160 

Committing affray 

Shalt not 
arrest 
without 
warrant 

Summons. 

Ditto 

Ditto 1 

1 

Imprisonment of either 
description for one 
month, or fine of 100 
rupees or both 

Any Maj 
trate. 

1 


CHAPTER IX— OFFENCES BY. OR RELATING TO, PUBLIC SERX'ANTS 

161 

|P' 

u 

1 

1 . - 

1 

1 

^ Not ' 
com 1 
pound 
able 1 

1 

Imprisonment of either 
description for t h r e e 
years, or fine, or both- 

Court 0 

Session 

presideoi 

Magistta 

orMaS^ 

trate of tf 

first cUs 


II} OFFENCES BV, OR RELATING TO, PUBLIC SERVANTS 11 A 


CHAPTER IX— OFFENCES BY. OR RELATING TO. PUBLIC SERVANTS— ) 


1 

2 

3 

4 

5 

6 

1 7 

6 

* 

OOeocr 

Whelh«rlh« 
Police may 
atteal xiliK 
out warrant 
or Hot 

Whether a 
warraotora 

than ordl 
narlty laaue 
la the first 
ii stance 

Whetlief 

baUabte 

Whether 

UOund 
able or 

Punishment under the 
Indian penal Code 

B] what Court 
triable 

162 

Taking a gratiRcation in 
order by corrupt or illegal 
means to influence a 
public servant. 

Sh-ill not 
arrest 
without 
warrant 

Summons. 

Dailable 

Not 

com 

pound 

able 

1 

Imprisonment of either 
description for 3 years 
or fine or both 

Court of 
Session 
presidency 
Magistrate 
or 

Magistrate 
of the first 
class. 

163 i 

1 

Taking a gratification for 
tbe exercise of personal 
influence isith a public 
serrant 

Ditto 

Ditto 

Ditto 

Ditto 

1 

j 

Simple imprisonment 
for 1 year, or fine, or 
both 

Presidency 

Magistrate 

or 

Magistrate 
of the first 
class 

164 1 

j 

Abetment by public servant 
of the oflences defined in 
the last t«o preceding | 
clauses with ceterence to 
himself 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for S years 
or fine or both 

Court of 
Session, 
Presidency 
Magistrate 
or 

Magistrate 
of the first 
class 

165 

Public servant obtaining 
any valuable thing with 
out consideration from a 
person concerned in any 
proceeding or business 
transacted by such public 
servant. 

Ditto 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 2 years or fine or 
both 

Presidency 

Magistrate 

or 

Magistrate 
ot ihe first 
or second 
class 

166 

Public servant disobeying 
a direction of the law with 
intent to cause injury to 

Ditto 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 1 year, or fine or 
both 

Ditto 

167 

Pul^ic servant framing an 
incorrect document wuh 
intent to cause injury 

Ditto 

Ditto 

- 




16S 

Public ser%ant unlawfully 
engaging in trade. 

I i 

1 Ditto 

i 

Ditto 

Ditto 

Ditto 

Simple imprisonment 
for I year, or fine, or 
both. 

or 

Magistrate 
of the first 
class. 

Presidency 

Magistrate 

or 

Magistrate 
of the first 
class. 

169 

public sen-ant unlawfully | Ditto 

1 buy mg or bidding for pro- j 
p««y 1 

Ditto 

Ditto 

j 

Ditto 

Simple imprisonment 
for 2 years, or fine or 
both and confiscation 
o! property if pur 
chs'ed. 

Dktta 



THE CODE or criMINAL PROCEDURE 


CH^PrrR IX— OFFENCES BY. OR REI -MING TO PLBLIC SERVANTS-<^^;rW) 


wnetheta t 

V\h«th«rt>ie Tamntora Whether 

Poleeniey gummcn* I Whether 
Brreetvrih shall ordi ! ballabte pwod 


snaiioroi DaiuMc 

.outtrnrraht natilyl«sue or not. 

I or not in tie first 
I instance 


punishment under the 
Ind an penal code 


170 1 Personating a publ i c May arrest Warrant Bailable Not 1 Imprisonment of either 

sertaiit j without com j description for 2 jeirs 

I I warrant I pound { or fine or both 

I i 

171 Wearing garb or carrjing Ditto Summons Ditto Ditto Imprisonment of either 


171 Wearing garb or carrjing Ditto 
token used by publ r 
servant with fraudul 1 1 
j intent. 


description for 3 
months or fine of 200 
rupees or both 


r CHAPTI R IX A— OFFENCES RELATING TO ELECTIONS 


171 

E 

Bribery 

Shall Dot 
arrest 
without 
warrant 

Summons 

i 

Elailable 

Not ' 
com 
pound 
able 

Imprisonment ol either 

1 descriptiou for 1 >ear 

1 or fine or both or if 
treatingonly fineonl> 

Presidency 
Mapstrate 
or Magto 
trate of the 

171 

F 

Undue influence and per 
sonation at an election 

Ditto 

' Ditto 

Ditto 

i 

Ditto 1 

1 Imprisonment of either 

1 description for 1 year 
or fine or both 

Ditto 

171 

G 

False statement in con 
nectioD with art election 

1 Ditto 

j Duo 

Ditto 1 

Ditto 

Fine 

1 

1 

171 

H , 

Illegal pa>menls in con 
necCioR w ith elections i 

Ditto 

Ditto 

Ditto j 

Ditto 

Fine of eOO rupees 


171 

1 

Failure to keep election 
accounts 

Ditto 

; Ditto 

Ditto 

Ditto j 

Ditto 



« added by the Elect one ORcncrs and loqultiea J 


CHAPTER X —CONTEMPTS OF THE LAWFUL AUTHORITV OF 
PUBLIC SERVANTS 


I Absconding to a\oid ser Shall not Sammons Bailable Not 
1 vice ol summons or other j arrest i i com 

J iroceedingsfromapublicj without I ( pound 

I «er\ant. I warrant j able 

I If summons or nonce' Ditto Ditto 1 D tto Ditto 
I require attendance in per . I 

son etc. m a Court of [ 

I Justice I 

[Preveiitlne ihe service or Ditto Ditto Ditto Ditto 
the affixing of any sum 

mons or notice or the I I 

remoxal of it when it has i I 

1 been ofTixed or prexent j 

I Ing a proclamation. I j _ 

' If summons etc retjuire D ito 1 Ditto 
iltendance in person etc I 

in n Court of justice i 

Not oheviiiR a legal order D Ito j Ditto ! 
j to attend at a ceriatn | i i 

' place III person or b> 

agent or departing there I j 

from wlihout authority 1 J ) 


Simple imprisonment 
for 1 month or fine of Mag ‘tra 
500 rupees or both 

S mple imprisonment D tto 
tor 9 monihs or fine of 
1 000 rupees or both 

S mp’e Imprisonment 
for 1 morjth or fine of 
500 r. pees or both 5^* of the 


500 rupees or both 



n] 


CONTEMPTS OF THE LAWFUL AUTHORm OF PUDLIC SERNANTS 


CHAPTER X— CONTEMPTS OF THE LAWFUL AUTHORITY OF 
PUBLIC SERVANTS— ) 


I \Theth«T • 

nbetherttac wanaot or ft ' 

I Poicfttna? lumiDonf Whether 
J arrest with shall ordi ^IlsbJe 
[outtvarract nanlyUsue omot 
or not in the first 
insianee 


If the order require per Shall not Summons .Bailable. Not Simple imprisonment Anj Magis 
sonal attendance etc. in arrest com for 6 months or fine of trate 

a Court of Justice without | pound 1 000 rupees or both 

warrant able 

175 Intentionally omitting to Ditto Ditto Ditto Ditto Simple imprisonment TheCoua 
produce a document to a for 1 month or fine of in which 

public ser\ ant by a person 500 rupees or both the offence 

legally bound to produce is com 

or deliver such document milted 

subject to 
theprovi 

I sionsof 

I Chapter 

XXXV or, 
if not com 
mitted in a 
Court a 

I Presidency 

I Magistrate 


If the document is required Ditto Ditto 
to be produced in or deli | 

\eredtoaCourtof Justice I r 


Ditto Ditto Simple imprisonment Ditto 
1 lor 6 months or fine o 


176 Intentionally omitting to 
give notice or information 
to a public servant by a 
person legally bound to 
gne such notice or in 
formation. 


Ditto I Ditto Simple imprisonment Presidency 
for 1 month or fine of Magistrate 
500 rupees or both. or Magis 
t trate of the 

I first or 

I second 

I class 


If the notice or information Ditto Ditto 
required respects the com 
mission of an offence etc 

177 Knowinclj furnishuigfahe Ditto *Ditto 
information to a public I I 


Ditto Ditto Simple imprisonment Ditto 
lorSmonths or fine of 
1 OOO rupees or both | 


If the informniion requ red | D tto ( Ditto 
re<pect< the commission i j 

of an offence c c. j 


Ditto Ditto Imj ri'oament of eiJi*^ I 
description fo'S years 
or fir* or bo h. 




THE CODE OF CRIMINAL PROCEDURE 

CHAPTER X— CONTEMPTS OF THE LAWFUL AUTHORITY OF 
PUBLIC SERVANTS— ) 


1 

! 

3 

4 

S 

6 

’ 1 

8 

J 


Whelhei the 

Whetleta 


1 Whether 

1 


Section 

Offence 

arreac w (it 

out warrant 
or Bou 

: ihali oTil 

In the firat 

Whether 
bailable 
or not 

' SI!e"or 
j not 

punUhmeot under the 

Ind an penal Code 

By what Coort 


178 Refos ng oath when duly Shall not Summons Bailable Not 
required to take oath by arrest » com 

a public servant. lAithout pound 

warrant able. 


179 I Being legally bound to Ditto 
state truth and refusing 
to answer questions. 

160 Refusing to sign a state Ditto 
meat made to a public 
servant when legally 
required to do so 


181 Knowingly stating to a Ditto 
public servant on oath as 
true that which is false 


Warrant Ditto Ditto 


Simple imprisonment TheCourt 
for 3 months or fine m which W 
of 500 rupee, or both 

subject 
proviS'O*’* I'' 
Chapief 
XXXV or 
if note®® 
mitted m a 
Court a 
Presidency 
Magistrate 

WSS 

or second 
class. 

Imprisonment of either 
description for 3 years Se* 

or 

jlagistrate 
of the first 
class 

_ -« »? Presidency 

Magistrate 




II] 
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CHAPTER X— CONTEMPTS OF THE LAWFUL AUTHORITY OF 
PUBLIC SERVANTS-<Ci7«f/«/) 


1 

2 

3 

4 

5 

6 

7 1 

! 8 


Offence 

>\h(llier tbc « 
police may 
arreat with 
out v-arrant 

tVbelhct a 
vairanl or a 
luininons 
(hall cxd 
nar ly Uaue 
Irtibe firot 
Inttance 

Uhether 
ba table 

Whether 

ab”e"or 

1 Pun ihn ent under the . 

1 Ind an Penal Code 

1 

By what Court 
It able 

183 ^ ' 

,1 



„ . . J 
1 
1 

Not i 
con 1 
pound 
able. 

Imprisonment of either i 
description for6i 
months, or fine of 1,000 
rupees or both 

Presidency 
Magistrate 
or Magis 
trate of the 
first or 
second class. 

184 

Obstructing sale of pro 
perty offered for ^ale by 
authority of a public 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 1 
month or fine of 500 , 
rupees or both 

Ditto 

185 

Bidding by a person 
under a legal incapacity 
to purchase it, for pro- 
perty at a lawfully autho- 
rired sale, or bidding 
without Intending to 
perforin the obligatiom 
incurred thereby 

Ditto 

Ditto 

Ditto 

1 

Ditto 

Imprisonment of either 
description for 1 1 
month or fine of 200] 
rupees or both 

Ditto 

J86 

Obstructing public servant 
m discharge of his public 
functions 

Ditto 

Ditto 

Ditto 

Ditto 1 

Imprisonment of either 
description for 3 
months or line of 600 
rupees, or both. 

Simple imprisonment 
for 1 month, or fine of 
200 rupees or both 

Ditto 

J87 

Omission to assist public 
servant when bound by 
law to give such assist i 
^ ance. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


1 Wilfully neglecting to aid 
[ a public servant who 
demands aid lu the exe- 
cution of process the pre- 
vention of offences, etc 

Ditto 

I Ditto 

Ditto 

Ditto 

Simple imprisonment 
for 6 months or fine of 
500 rupees or both. 

Ditto 

188 

Disobedience to an order 
lawfullypromulgated bv a 
public servant, if such dis- 
obedience causes obstruc- 
tion, annoyance or injury 
to persons lawfully 
emplo^’ed 

Ditto 

Ditto 

Ditto 

Ditto 

1 Simple impri'onment 
for 1 month, or fine of 
200 rupees or both 

Ditto 

1 


If such disobedience causes 
danger to human life, 
health or safety, etc 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 6 
months, or fine of |,00Q 
rupees, or both 

D L. 

189 

Threatening a public serv- 
ant with injury to him, 
or one in whom he li 
intere!>led, to induce him 
to do or forbear to do 

!■ ■ ■ 

1 cation for protection iron: 
Injury 

Ditto 

1 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of ellL*- 
desaiption foT7jtz^ 
or fine, or both. 

IroprisoBoerr vstst- 
descnpfaar 
or fine, or jars: 

1 

i- 
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CHAPTER XI —FALSE EVIDENCE AND OFfENCES AGAINST PUBLIC JUSTICE 



i\\ heiher the 
ToIiM may 

J arrest with 

1 Whether a 
.warrant et a 
aummo 

Whether 

Whether 

com 

pouod 

! 

lout warrant 

1 1 

inarilj »««»e 

1 in theJi/M 
lostancT 

ot not 

not. 


I evidence wiifi invent to 
I cause any person to be 
i convicted oi a capital 
I offence 

j If innocent person be iDito 
I thereby convicted and 
executed 

195 G 1 V i n g or tabricatiog Ditto 

false evidence withmtent 
to procure conviction ot 
an offence pumstuible 
with transportation t o r 
life orwithimpnsonment 
for? years or upwards 

196 Using inajudicial proceed Ditto 

mg e\ idence knowntobe 
false ot fabricated 


Shall not 
arrest 
without 
warrant 

Wanta'M 

, Bailable' 

, 

No. 

com 

pound 

able 

Impn'Onment ol either 
description for 7 years 
and fine 

Couuof 
Session 
Ptesideccy 
jfagistfsw 
ofMagis 
trate of tbe 
first chss 

Ditto j 

Ditto 

, Ditto j 

1 Ditto j 

Imprisonment of either 
description for 3 years 

Ditto 

1 Ditto 

Ditto ^ 

Not 

[bailable 

1 

! Ditto 

1 

and fine 

Trmsporiation for life 
or rigorous imprison 
ment for 10 years and 
fine 1 

Court of 
Session- 

Duo 1 

Ditto - 

1 

Ditto j 

Ditto 1 

1 

Death, or as above | 

1 

Ditto 

j Ditto 

Ditto j 

•Ditto j 

Ditto 1 

The same as for the i 
offence 1 

Ptto 


Iftccord Ditto Ithe same as for giving! Courto^ 


or fabricating fais 
evidence 


dcoce IS I 

bailable 

or not I 

Bailable Ditto The same as (ot giving I 

false evidence | 


one known to be false in 
a material point 

19^ False statement made in Ditto 
any declaration which is 
by law recei\able as ei i 
dence 

200 Using as irue an> such de Ditto 
cJaration known to be false 

201 Causing disappeirance of Ditto 

evidence ot an ofTcnce 
^ committed or giving false 
1 Information touching it 
I to screen the offender if] 

I a capital offence ! 


Ditto Ditto Ditto 


atio D.><» 

Imprisonment of either J Cou’t 
description for 7 years Session 
and fine. 
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CHAPTER XI— FALSE EVIDENCE AND OFFENCES AGAINST 
PUBLIC JUSTICE— («»«/</) 


If punishab e uith trans- 
portation for life or impn 
soninent for 10 years 


Shall not Warrant Bailable Not Imprisonment of either 
com I description for 3 years 
wilhout pound ' and fine 

I warrant ab'e 


I If punishable with less than 
I 10 years imprisonment | 


203 Intentional omission to 
give information o! an 
oHeocebyaperson legally 
bound to inform 


203 Giving false information 
respecting an ofiencel 
committed i 


204 Secreting or destroying any [ Ditto 

document to p-event us 
production as evidence 

205 False personation for the Ditto 

purpose of any act or pro I 
ceeding in a suit or aim! 
nal prosecution, or lor be> 
coming bail or security | 

206 Fraudulentremovalorcon ^ Ditto 

cealment, etc., of property I 
to prevent its seizure as a 
forfeiture, or m satisfac-j 
tion of a fine under sen j 
tcnce, or m execution of I 
a deaee | 

207 Chiming property without I Ditto , 

right or practising decep- 
tion touching ao) right to 
It, to prevent its being 
tsLen as a forfeiture or in 
satisiaction of a fine 
under sentence, or in 
exscutioR of a decree 


imprisonment tor a 
qnaiter of the longest 
term and of the des 
aiption provided for 
the offence or fine, or 
both 


I I ' 

Ditto iSummons I Ditto Ditto Imprisonment of either 
I description tor 6 

1 ‘ months or fine, or 

I I I^ih 


Court ot 
j Session 
Presidency 
Magistrate 
or Magis 
trate of the 
first class. 
Presidency 
Magistrate 
i or Magis- 
trate ot the 
nrst class, 
or Court 
by which 
the offence 
IS triable 
Presidency 
1 Magistrate 
or Magis 
i trate of 
{ the first or 
'second class 


Ditto Warrant Ditto Ditto Imprisonment of either 
description for 2 yean 
or fine, or both 


Ditto I Ditto Ditto Presidency 

, I Magistrate 

or Magis 

j trate of the 

I j first class. 

I Ditto I Ditto Imprisonment of either j Court of 
' I description for 3 years j Session, 

I or fine or both j Presulency 

I Magistrate 

I I or Magis- 

trate ot the 
first class. 

Ditto Ditto Imprisonment of either I Presidency 
description for 2 years Magistrate 
or fine or both. orMeguv 

I I tiate of 

I I the first or 

second class 


Ditto Ditto Ditto 
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CHAPTER XI —FALSE EVIDENCE AND OFFENCES AGAINST 
PUBLIC JUSTICn-<^»H/^^) 


I 

1 “ 

1 3 ' 

4 

1 = 

6 ' 

1 ’ 

1 8 

. 1 


Whether the 

Whether a 
warrant ora 


Whether 



1 Secbou 

Offence 

arrest wilh 
out warraot 

autntuona 
abalt ordi 
naiily Issue 
In the first 
insianee 

IVhetber 

bailable 

Kle”o^r 

PuuithmeDt under the 
^ Indian feual Code 

By what Court 
inaWe 


208 Fraudulently suffering a Shall not Warrant 

decree to pass for a sum arrest 
not due or suffering without 
decree to be executed warrant 
after it has been satisfied 

209 False Claim m a Court of Ditto Ditto 

Justice 

210 Fraudulently obtaining a Ditto Ditto 

decree for a sum not due 
or causing a decree to be 
executed after it has been 
satisfied 

211 False charge of offence Ditto Ditto 

made with intent to 
injure 

If offence charged be Ditto Ditto 

punishable with imprison 
mem for ^ years or 
upwards 


II offence charged b e Ditto Ditto 
capital, o r punishable 
with transportation for 
life 

212 Harbouring an offender, May arrest Ditto 
if the offence be capital without 
warrant 


Bailable Not Imprisonment of either Pre<idency 
com description for 2 years, Magistrate 
nound or fine, or both. or 'lag's- 

able Italeollte 

first class 

Ditto Ditto Imprisonment of either Ditto 

description for 2 years 
and fine. 

Ditto Ditto Imprisonment of either Ditto 

description for 2>ears, 
or fine, or both 


Ditto Ditto Ditto - 

Ditto Ditto Imprisonment of either 

description for 7 years ^Session 
and fiM presidpuff 

Macisitaie 
or'lagn 

irate of ih* 
first cla» 

Ditto Ditto Ditto SeSoit 


Ditto Ditto Imprisonment of either 
description for 5 years 
and fine 


If puni<>hable with trans Ditto Ditto 
portation for life or with 
imprisonment for lOyears 

If punishable with im Ditto Ditto 
prisonment for 1 year 
and not for 10 years. 


Ditto Ditto Imprisonment of either 

description for 3 years 
and fine. 

Ditto Ditto Imprisonment for a 

quarter of ihe longest 
term and of the des 
criptlon provided for i 
the offence, or fine, or 
, both 


213 Taking gift etc, to screen Ditto 
an offender from punish 
meot, if the offence be 
capital 


Ditto Ditto Imprisonment for either 
desciiption for 7 years 
and fine. 
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—4 1 


U hcther 


If pumshabltf with trans May arrestj 
Donation for life or with nithout ‘ 
Imprisonment for 10 warrant 
years | 


Imprisonment of either 
description for 3 years 
and fine. 


If with imprisonment for 
less than |0 years. 

Ditto 

Ditto 

Ditto 

Ditto 

j Imprisonment for a 

1 quarter of the longest 
, term and of the des 
’ cnptinn provided for 
the offence, or fine or 
both 

OEferins gift or restoration 1 Shall not 
of p’operty io considera arrest 
tionofscreeniogoftender.i without 
if the offence be capital warrant 

Ditto 

Ditto 

1 Ditto 

1 

Imprisonment of either 
description for Tyears 
and fine 

If punishable with tram 
portation for life or with 
imprisonmentforlOjears 

Uiuo 

Ditto 1 

1 

Ditto 

j Ditto 

1 

1 

Imprisonment of either 
description lor 3 years 
and fine 

If with imprisonment for 
less than tO years 

Ditto 

Ditto 1 

1 

Diito 

1 Ditto 

Jmpri onment for a 
quarter of Ihe longest 
term and of the des-j 
cripiion provided for] 
the offence or fine orj 


Taking gift to help to re May arrest^ Ditto 
co\cr moveable property "iihoui 
o! which a person has warrant 
been deprived b> an 
offence wiihout causing, 
apprehension of offender | 

Karbouiing* an offenderl Ditto Ditto 
who ha-s escaped from 
cusi>J> or whose appre- 
hension has been ordered ' 

If the offence be capital | 


Imprisonirem of either 
de'Otption for 2 years 
or fine, or both 


Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first cla^s. 
Presidency 
Alagistrate 
or Magis 
trateofthe 
first class 
or Court 
by which 
the offence 
IS triable 


Court of 
Session 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class. 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class, 
or Court 
by which 
the oRence 
IS iruble 
presidency 
Magistnte 
or Magis 
trate ot the 
first class. 


/mpnsonment of either i 
desoiption for 7 years ' 
and fine. 


1! punishable with traits- Ditto 
j ptortatioii for life or with] 

1 fmprl<ontnenlforlOjears ' 


1 Ditto 


Court ©r 
Session, 
President 
Magisuate 
I or ^^agls- 
J trate ot the 
I fim class. 

ItOT’nsoDtnent of either | Difa 
. description for 3 year* 

‘ with or without fine. ) 
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Whctb«r ■ I 

whether Ibf ifatfftQl or • Whetherl 

Police may summooa Whether 

arrest with shall ordt bolUble pound 1 

out warrant aar>iyiss«>o or not able or 
or aot In the first not 

inatabca 


II wiih impnsoameaf for 1 'May arrest Warrant, 
year and not for 10 -jeers I without 
warrant 


? Not laprisonmeDt lor a 
I com quarter of the longest 

1 pound terra and of the oes 

able. criptlon presided for 

j the offence, or fine, or 

} both 


216 1 Harbouring 
A I dacoits. 


robbtrs or! Ditto 


Ditto Rigorous imprisonment 
I I for 7 years and fine 


217 Public servant disobeying Shall not Summons Ditto 
a direction oi law with in arrest 
tent to save person from I without 

f >unishioent, or property, warrant 
rom forfeiture 

218 Public servant framing an Ditto Warrant Ditto 

incorrect record or writ 
ing With intent to save 
person from punishment, 
ur property from forfei 
ture 

219 Public servant ID a judicial Ditto Ditto Ditto 

proceeding corruptlyl 
making and pronouncing 
an order, report, verdict 
or decision which he 
knowns to be contrary to 
law 

220 Commitment for trial or Ditto Ditto Ditto 

confinement by a person 
having authority, who 
knows that he is acting' 
contrary to Jaw 

221 IntentioDalomtesionloap Ditto Ditto Ditto 

prebend on the part of a| 
public «ervant bound by 
law to apprehend an 
offender if the offence be 
capital 

1! punishable with irans- Ditto Ditto Ditto 

portation for life or im 
prrtonment lor 10 years j 


Ditto Impnsonment of either 
description for 2 y ears 
or fine, or both 


I Ditto Imprisonment of either 
description fors years, 
or fine, or both 


Ditto Imprisonmeot ot either 
description for? years, 
or fine or both 


( Ditto Imprisonment of either 
description for 7 years 
with or without fine 


Ditto impnsonment of either 1 Cou^ 

descrlp'ion for 3 years i 

wjih or without fine Vfagistrite 

vateofih* 

first cUss 


1 
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FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC JUSTICE 


CHAPTER XI— FAISE EVIDENCE AND OFFENCES AGAINST 
PUBLIC JUSTICE— 


Whelh«r thc[warr»n( ot a 
Pol cc mar aummona 
arreu w th .hall ord 
out warrant naHtj iatne 
I or not I In Hrat 
J Inatance 


li Mr 1th imprisonment for Shall not 
less than 10 years arrest 

without 
i^arranL 


Warrant Bailable Not Imprisonment of either Presidency 
com description for2 years Magistrate 
pound with or without fine or Magis- 

able trate of the 


222 Intentional omission to ap* Ditto Ditto Not Ditto 

prehend on the part of a I I bailable 

public servant bound by | 

law to apprehend person I 

under sentence of a Court 
of Justice il under sen 
tence of death 

If under sentence of trans> Ditto Ditto Ditto Ditto, 

portation or penal ser 
vitiide for life or trans- 
portation imprisonment 
or penal servitude for 10 
yean or upwards 

If under sentence of impri- Ditto Ditto Bailable Ditto 

sonment for less than 10 
yean or lawfully commit i 

ted to cuscodj 


223 I Escape from conbnement I Ditto 


224 Resistance or obstruction play arrest Warrant Ditto Ditto 

by a person to his lawful without 
apprehension warrant 

225 Resistance or obstruction Ditto Ditto Ditto Ditto 

to the lawful apprehen- 
sion of another person, or 
rescuing him from lawful 
custody 

If charted with an offence Ditto Dmo Not Ditto 

punishable with tran»^ bailable 

pcatatioD for life or fo- 
pnsonmentfor lO years. 


I description for2 years Magistrate 
with or without fine or Magis- 
trate of the 
first or 
second 

( I class 

Not I Ditto [Transportation for life Court of 
‘‘**''**‘’*' ' or imprisonment of Session 

either deiscription for 
14 years with or with 
out fine. 


Imprisonment of either Ditto 
description for 7 years 
with or without fine. 


Imprisonment of either I 
description for 3 years 
or fine or both I 


Simple imprisonment 
for 2 years or fine or 
both I 


Imprisonment of either' 
descnpiioD for ffyears I 
or fine or both. 


Court of 
Session, 
Presidency 
Magistrate 
or Maigis- 
trate of the 
first class. 
Presidency 
Magistrate 
or Magis- 
trate of the 
first or 
second 
class. 
Ditto 


Impnsonmeot of either Court cd 
description for 3 years Sessic* 
and fine. Presid-se* 

orXa-fi. 


ImpHsonmeot of either Co—j” 
description for? yean 
and fine 
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Whetber a 

Whether the tvarrant or a ^Vhether 

Polcemajf cummons ' Whether 
arrest w th ahall ord ba Ubie pound 
outuarrani narlpissuc oroot able or 
or riot n the first "ot 


If the person is sentenced arrest Warrant j Not Not 
to trdnsportttion for life I uuhout 1 Ibailable com 

orto transportation penal I warrant > pound 

servitude or imprisonment able, 

for 10 years or upwards 

If under sentence of death Ditto Ditto Ditto Ditto 


225 [ Omission to apprehend or 
A I suffer tnee of escape on 
1 part of public servant in 
cases not otherwise pro 
1 vided for— i 

[oj in cases of intentional i Shall not | Ditto 
I omission or buHerance I arrest 

‘ without I 
I warrant ( 


Imprisonment of either Court of 
description for 7jear3 Session 
and hoe 

Transportation for life Ditta 
or imprisonment of 
either descnption for 
10 years and fine 


Imprisonment oi either 
description tor 5 year* 
or fne or both. 


in case ot neglseiu Ditto |Summons| Ditto Ditto 
omibsion or 'ufleraiice , i ' 


2 Ja Resistance or obstruction May arrest Warrant Ditto Ditto 
B to lawlul apprehension or without 
I escape or rescue in ca^'es warrant 
not otherw ise provided for I 

226 , Unlawful return from trails Ditto Ditto I Not Ditto 
I portation 'bailable 


227 Violation of condition of Shall not Sunimons Ditto Ditto 

remission of punishment arrest I 

) w ithouC I 

I warrant | 

228 Intentional insult or inter Ditto Ditto {Bailable Ditto 
I ruption to a public serv 

I ant sitting in any stage I 

of a judicial proceeding 


Simple imprisonment 
for 2 years or fine or Vmi* 

both ® 

trateoiiM 
first or 
second class 

Imprisonment of either 
d escr i p tio n for 6 
months or hne or 

Transportation for life 
and hne and rigorous a®*®' ^ 
im^rt onment for 3 
years before trans j 
portatioa j 

Punishment of original Th® . , 
sentence, or if part of by ^ . 

the punishment has ‘be of 
been undergone the o 
residue _ _ 

Simple fmpri'onment . ... 

for 6 months or fine of 
1 000 rupee, or both 

subject to 
the pro't 
sioDS of 

or fine or both ,"*'„ffi,e 



II J OFFENCCS RFEKTINO TO COIV AND rO\rRN>JFNT <5 STAMPS Z3-A 

CHAPTfR XII— OFFPNCnS RELATING TO COIN \ND GOVI RNMI VT S STAMPS 


thJn'tmni or 
rolc«fii»» toRimnni I tom 

•rmt wuh •K>ll et4 | tellable 

out warrant I nanlf I** «l oriKrt able er 
ernot lnlte«n(] 


231 I CounterfeitiQg or perform Ma^ airest Warraot 
J mean) part o! the process without 

ol counterfeiting coin. t^arranl. 

232 Couoierfeiiiiij, or perform Ditto Ditto 

I 1 iig an) pan of.lhe process 

of counierteitioj; the 
I Queens coin 

233 I Making, bu)ing or selling Ditto Ditto 

instrument lor the pur 
pose of counterfeiting 


Not 1 Not 
llMilable.1 com 

I pounil 
able 
Ditto 


I Impfi«ontnent of either Court of 
I description for 7) ears) Session 
' and Tme 

Transportation for life. Ditto 
I or imprisonment of 
either description for 
I to jears and nne 

j Imprisonment of either Court of 
description for 3 )ears Session 

I and fine Preaidenc) 


234 Making buying or selling Dit o 
instrurnem for the pur 


I of using the same 'i a 
I counierteitittg coin 


Ditto 

Ditto 

Ditto 

Iropii onment of either 
description for 7 years 
and hoe 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 3 years 
and fine 


236 j Abetting m British India Ditto 
the counterfeiting Out of 
British Indiaoi coin. 


237 ilmporcorexportof counter Ditto 
felt com knowing the 
same to be counterfeit 


Ditto Dit o Ditto Imprisonment of either 

de‘cription for 10 
)eais and fine 

Duto Ditto Ditto The punishment provid 

ed for abetting the 
counierfeiiing ot such 
coin wjihin Brit ish 
India 

Ditto Ditto Ditto Imprisonment of e iher 

descxipiion for 3)ears 
and fine 1 


238 Import or export of counter Duto 

feita of the Queen s coin 
knowing the same to be 
counterfeit 

239 Having any counterfeit Ditto 

com known to be such 
when u came into poss 
ession and delivering 
etc the s a m e to any 
person 

240 The same with respe« to Ditto 

the Queen s com 


Ditto Ditto Transportation for life Court of 

or imprisonment of Session 
either description for 
10 years and fine 

Ditto Ditto Imprisonment of either Court of 

description for S)ears Session 


Ditto Ditto 


Impn onment oi eiiher 
descrii tionforlO 
years and hne 
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Offence attest wilh^ ,hall ordi ba table 

or not in’t^ first 

instance 

If the person is sentenced iMay arrest Warrant Not Not 
to transportation for liie,| without ) bailable com 

orto transportation, penal t warrant ( pound* 

servitude or imprisonment I i able 

for 10 >ears or upwards 

If under sentence of death Ditto Ditto / Ditto i Ditto 


225- Omission to apprehend, or | i 

A sufferance of escape on 

I part of public servant, in | ) 

cases not otherwise pro , ( 

I vided for— ; | 

(aj in cases of intentional I Shall not Dmo iBailaWe Ditto 
I omission or sufferance , I arrest I I 


Ui) in case ot negligent! Ditto Summons Ditto Ditto 
omission or <uReratice. | 11 


2:5-1 Resistance or Obstruction 'May arrest Warrant (Ditto Ditto 

B i. - ^ , •I'OUt I I 


227 Violation of condition of Shall not Summons | Ditto Ditto 
remission of punishment arrest | | 

w ithout 

warrant ' 

223 Intentional insult or inter Ditto Ditto Bailable Ditto 
ruptioa to a public serv* 
ant sitting in any stage 
of a judicial proceeding 


Imprisonment of either Court of 
description for7)ears Session 
and fine 

Transportation for We 
or imprisonment of 
either description for 
10 jears and hoe 


Impri«onmeDt of either 
description for 3 tears, 
c.r6ne.orboth 

Magistraie 

orJla?'*" 

irate 

of 

class 

first or 
second cias 

Imprisonment of either 0'*'° 
description for 6 
months, or fine, or 

Transportation for life 
and fine, and rigorous be*® 
impn onment for 3 
jears before trans- 
portation Tf,,. Court 

Punishment of original t ^,,1, 

sentence, or ii pan of 
the punishment has 
been undergone, the 
residue. J. court 

Simple impri»onmen , ^"hichtlis 
for 6 months, or fine of m ^ ^ ts 
I 000 rupee', or both 


I Imprisonment of either ,cff3ie 
description for 2 years 
or fine, or both 

fir;t 
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231 Lountcrfcitioj; or perform Maj atresj \\ arrant 
iHR an) part of the proccM t\ Hhoui 
ot counterfeitinR cs)jn. nairant. 

tS’ Counicrfeiiii i, or perform O tio . Ditto 
II ^ an) I aiiuf the proce s I 

ot counierteitiDi; the ' 

Queens co a 

233 Making bu) mg or filing Diito I Ditto 
instrument lor the pur 
1 p o s e of counterfeiting 


234 Making buying or selling D t o Ditto 
instrument for the pur 
I pose of eoumerfeitiog the 
Queens com. 

23 , Possetsionoi instnimentof Ditto Ditto 
material for the purpose 
of using the same tor 
couBterieitiog com . 


! Not I Not I Imprisonment of either Court of 

bailable com i description for 7)eafs bession 
found nndfne 
able 

Ditto Ditto Tran poitat on lor life { Ditto 
or iinprisonmeri of 
either description for 
to jeirs and t ne 

Ditto Duo Imprisonment of e ther Court of 
description for 3 years Session 
and fine Tresidenc) 

Magistrate 
or Magis- 
trate ol the 
first class 

Ditto j D tto Imprimnment of either Court of 
j desctip ion for 7 years Session. 

* ' and hoe 

Ditto [Ditto I Imprisonment of either Couitof 
I description for 3 years Session 
and fine presidency 


236 Abetung m British India ^ D tto ' Ditto 
the counterfeiting Out of 
I British India of com 


237 Import or export of counter , D tto D tto 
feu com knowing th el 
same to be counterfeit. I 


Imprisonment of either 
de‘cript on for 10 
>eais and fne 
The punishment pro\ Id 
ed for abetting the 
couii erfeiung oi such 
com within British 
India 

Imprisonment of e ther 
descnpiion for 3 years 
and fine I 


238 Import or export ol counter Ditto 

feits of the Queen s coin 
knouingthe same to be 
counterfeit 

239 Having any counterfeit D tto 

com known to be such 
when It came into poss- 
ession and delivering 
etc the same to any ] 
person 

240 The same with respect to Ditto 

the Queens com 


Transportat on for life Court of 

or imprisonment o f Session 
either de'cripuon for 
10 years and fine 

Imprisonment of either Court of 
description for S years Session 
and fine Presidency 

Magistrate 
or Magis- 
trate of the 
first class 

Iropn onment or eiil er D ito 
desc r 1 1 l lonforlO 
years and hne 
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CHAPTER Xtl— OFFENCES RELAHNO TO COIN AND GOVERNMENTS 

stamps— 


1 

2 

3 

* ! 

5 

6 

' 7 

1 ® 

g 

'whtth«f th«i 
poliM nay I 

Of!esc« arrest %«ith 

out warrant 1 

•Whether* 
mitant ®ra 
sutnme"* • 
shall or*» 
narliyl«s“« 
lathe fir« 

losiaorr 

whether 

bailable 

Whether 

COD 1 
poand 
able or 
sot 

PuQ shmeotusderthe 
Indiao penal code 

pytfhai Court 
tr »b« 








241 1 

knowingly delivering to ] 
another any counterfeit 
com as genuine which, 
when first possessed the 
deliverer did not know to 
be counterfeit I 

May arrest 
without 
warrant. 

Warra®^ 

Not 

bailable 

Not 

com 

pound 

able 

1 

I Ir 

t 

242 ^ 

j 

Possession of counterfeit! 
com Vjy a person "who^ 
knew U to be counterfeit 
when he became po'sesvl 
ed thereof 1 

Ditto 

Ditto 

1 Ditto 

Ditto ^ 

Imprisonment of either 

and fine 

Court of 
Session 
Presidency 
Magistrate 
or Magis- 
trate tif the 
first class 

243 1 

Possession of Queen s coin * 
by a person who knew u 
to he counterfeit when he 

1 became possessed there 

Ditto 

Ditto 

Ditto 

Ditto 

ImprisoomeDt of either 
de'ctipiionfor 7 years 
and tine 

Ditto 

244 

1 Person employed m a Mint 
causing com to be o! ^ 
diSerent weight or com 
position from that Axed 
by law 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Court of 
Session 

249 

Unlawfully taking from a 
Mint any coining instru 
ment 

Ditto 

Ditto 

Ditto 

Diito 

Ditto 

Ditto 

246 

Fraudulently dimmlshiag 
the weight oraltering the 
compo ition of any com 

Onto 

Ditto 

1 

Ditto 

1 

Ditto 

Imprisonment of either 
desCriptionforS years I 
and fine 

Court of 
Session 
Presidency 
MagfSbate 
or 

irate of 
first class 

247 

Fraudulently dimiuishiQg 
the weight or altenng the 
composition oi the 
Queen’s com 

Dit'o 

Diito j 

Ditto j 

Ditto 

[ 

Imprisonment of either 
descnptiro for? years 

1 and hue 

Ditto 

248 

AUering appearance of any 
coin with intent that it 
shall pass as a coin of a 
different description. 

Ditto 

Ditto 

Ditto 

j Ditto 

1 Impnsonmeut of cither 
description for 3 years 
and fine 


249 

Altering appearance of the 
Queen's com with intent 
tbatit shall pass as a com 
Ola diflerent descnptioa. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for? years 
and hue 
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cH\rTi R. xn-orrcNcns rhlating to coin and covr.RNMnNTS 
STAMI'S— 


> 1 

1 

^ 1 

' 1 

1 5 

1 ‘ 

7 

i * 

f 

1 

ij 

c« (n»T 

[ \Wlhrta I 

«r>mnl or «' 


Whn'‘tt 

p h rtment unirr l‘e 








t 

" I 

1 


I nritly Imuo ' 
n Ihr firtl 1 


sbleor 


1 

250 

' DeU\'er> toftrolhcrufcoiDi 
possessed withtheLnowl 
that it is altered. 

IMb) arrest 
Without 
warrant. 

^ WarranL 

Kot 

bailable 

Not 

com 

pound 

able. 

Imprisonment of either 
description for Sj’ears 
and fine 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 

251 

Delivery of Queen's com 
possessed with the knowl* 
edge that it is altered 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 10 

Ditta 


Possession of altered com 
ty a person who knew U 
to be altered when he be* 
came possessed thereof 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for S years 
and fine 

Ditto. 

253 

Possession o! Queen's com 
by a person who knew it 

1 to be altered when he be* 

, came possessed thereol 

Ditto j 

Ditto 

1 

Ditto 1 

1 Ditto 

1 Imprisonment of either 
desaiption for 5 years 
and fine 

Ditto 


Delivery to another of com 
as genuine which, when 
first possessed, the deli 
verer did not know to be 
altered 

Ditto J 

1 

, Ditto 

Ditto 

Ditto 

Imprisonment of either 

1 desaiption for 2 years, 

1 or fine of ten times the ' 
value of the coin. 

Prasidency 
^Iaglstrate 
or Magis- 
trate of the 
first or 

j 

Counterfeiting a Govern ' 
mem stamp 

Ditto 

! 

Ditto 

Ditto 

Ditto 

Transportation for Irfe, 
or imprisonment of 
either description for 

Court of 
Session 

256 ' 

Having possession of an 
instrument or material for ' 
the purpose of counter 
feitiog a Government' 

Ditto ^ 

1 

Ditto 

Ditto 

Diito 

10 years and fine 
Imprisonment of either 
desaiption lor 7 years 
and fine 

Ditto 

257 

Making, buying or selling' 
instrument for the pur 
pose of counterfeiting a 
Government stamn I 

Ditto ^ 

^ Ditto 

Ditto 

Ditto 

1 

Ditto 

Ditto. 

258 

Sale of counterfeit Govern 
ment stamp 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

259 

Having possession of a 
counterfeit Government 
stamp 

Ditto j 

Ditto 

Ditto 

Dtto 

Ditto 

Court of 
Session, 
Presidency 
Magistrate 
or Magis 
trate of the 

260 

Using as genuine a| 
Government stamp 
known to be counterfeit 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
desaiption for 7 years, 

Ditto 

261 

Effacing any wThlng from a 
substance bearing a Gov 
emment stamp, of remov 
ing from a document a 
stamp used for it with 
intent to cause loss to 
Government 

Ditto 

; Ditto 

Ditto 

1 

1 

Ditto 

Imprisonment of either 
description for 3 years, 
or fine, or both 

Ditto 
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CHAPTER XII— OFFENCES RELATING TO COIN AND GOVERNMENTS 
STAMPS-<w«fA/) 



CHAPTER XIII— OFFENCES RELATING TO WEIGHTS AND MEASURES 


204 Fraudulent use of false m 
strumeuts for weighing 


Bailable Not 
com 
pound 
able 


Imprisonment of either ' 

descTipiion for 1 >ear MapsffSW 
or hoe. or both 


263 Fraudulent use of false Ditto 
t weight or measure 
266 Being m possession of fal'C Ditto 
weights or measures for 
fraudulent use 


267 Making or selling false Ditto 
weights or measures for 
fraudulent use. 


CHAPTER XIV— OFFENCES AFFECTING THE PUBLIC HEALTH. SAFETV. 

CONVENIENCE, DECENCY AND MORALS^ ^ 

} Negligentlj doing anj act, May arrestlsummoDslBailable Not Imprisonment of eftherj 
. known to be Tikeij to without com description for 6, M e 

I spread infecton of an> warrant. I I pound months or fine O'"! he 

[ disease dangerous to life j ( able botb , or 


OFFENCns AFFECTING THE PUDUC HEALTH, SAFET\ ETC 


CHAPTCR XIV— OFFCNCES AI FCCTING THE PUBLIC HEALTH, SAI rT\ 
COVVEMENCE, DECENCY AND MORALS-(f.7«/</) 


271 

Knowingl) disobe}ingany 
quaran me niUs 

Shall not 
arrest 
uithout 
warrant 

Ditto 

272 

Adultera lOg food or drink 
intended tor <a1e so as to 
make the same noxious. 

Ditto 

Ditto 

273 

Sellingany foodordrinkas 
food and dnnk knouing 
the same to be noxious. 

Ditto 

Ditto 

274 

Adulterating any drug or 
medical preparation in 
tended for sale so as to 
lessen its efficacy, or to 
change its operation, or to 
make It noxious 

Ditto 

Ditto 

275 

. OSering for sale or issuing 
from a dispensary am 
drug or medical prepara 
tion known to have bten 
adulterated. 

Ditto 

Ditto 

276 

Knowingly selling or issu 
ing from a dispensary any 
drug or medical prepara 
tion as a differeut drug 
or medical preparation 

Ditto 

Ditto 

277 

Defiling the water of a 
public spring or reservoir 

May arrest 

1 without 

1 warrant. 

Ditto 

278 

ilaking atmosphere noxi 
ous to heaUh 

Shall not 
arrest 
without 
warrant 

Ditto 

279 

Driving or riding on a pub- 
lic way so rashly or negh 
gently as to endanger 
human life etc 

Mav arrest 
without 
warrant. 

Ditto 

280 

Navigating any vessel so 

Dit o 

Ditto 


Imprisonment of either 



endanger human hie etc 



231 

Exhibition of a false 1 ght 

Ditto 

W arrant 


Dtl'o 

Fine of 500 rupees 

Ditto 

Ditto 

Imprisonment of either 
description for 6 
months or fine of 1000 
rupees or both 

Data 

Ditto 

Ditto 

1 

Presidency 
Magistrate 
or Magis- 
trate Dt the 
first or 
second class. 

Ditto 

' Imprisonment of either] 

Court of 
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CHAPTER XIV— OFFENCES AFrECTINC THE PUBLIC HI AITH SAFETY 
CONVENIENCE DECENCY AND MORALS-(c«7«cA/) 



CHAPTER XV -OFFENCES RELATING TO RELIGION 
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THE CODE OF CIUMIN \L P«lOCEPURE 


CKAFTE^ \\I— OfFENCES AFFECTING THE HUMAN EOD\ 

0/ ti yFtt*tt ^ L.f( 


_ . \ 

< l^wTsetcr 


«-ta*at~* W^rt*“CT f . 

.'■AlcTii tef 

Ct OO » • ' I 

iaUsefi*^ I B**. 


5CC 'ru-d- 

i!ay uTies 

\\«rrac_ 

' NO 

No 

i Death e. ira'^poftit ot 

Cocri cs 


Without 

wrarract. 

t 

batlab e. 

com- 

pojed- 

1 fo" li'- and fcce. 

Se- ^ 

'’cfd— b\ a per^n imder 
«es en-eo traaspenajon 
*orh— 

D t o 

Di to 

i 

Ditto 

Di"o 

1 Death 

D"©. 

^•4 Cc pab.e homicide no 
amonn lac to mi-dtr it 
ac* tv which the death is 
can-ed is doo* with m en- 

0 t o 

D t o 

Dit o 

Diro 

Tracsportatioa tc' lu- 
or impTsocment o: ‘ 

1 either description ^ 
10 year asdnns- , 

D V 


noooicacsirgd'^ h e c 
Ii ac* Is <Joo* \nih kojwl- D-io 
edge tha* r u hkdj to 
cas5« d«aJi. bci withoot 
let la esuon to csea« 

<!>« Ji, etc 

Cacffsg doatb bj* 'Vb or 0i»o 
A Msli^est act 


Diuo * Ditto I lt=pn<osi3«Jt e eidse- ^ D -- 
t (tecnp loa for tot 
I >■« «. or fio* cr both. i 

1 

Balhbiej Dit o j iBr’^soaoiCt o. eitber ' Cos* «* 
I dr^CTip iMierS'ears, 

or Sato- bob. 

— L 

. e' vtt^ 


SOo Abeasest oi seicide ecta- Diao 
tail -d a ebrd O’- is- 
saoecr d«tinoa» person 
or an idiot, o' a per<oa 
IS oxica ed. 

Abetting lb** commss on Dj lo 
05 *’■ ade. 

SO? Auen:'’l to innrdcr Ditto 

«nch act cans* ban to* Di**o 

I ST p*i<'’a. 

Atfsptbrl - coauct to Di to 
ntader u bnrt t> cac5ed. 


SS ' At easpt to commit cu D ro 
pat- e bom cidc. 

I' sc<b act canse h_rt to Ditto 
asT person. 


, Not }D ro- Deaji or trarsporuiKO 

■baltabe. *or 1 *t o- lap.^soa- 

f nj»ct fo 20 Tears and 

I fine. 

„ Pro IDiro Iepn«ocraent of either 
> dexsiptwofcrlOyet’s 

I I { aodCae 

Ditto- ( D ro ( D tto - — 

Di M { D tto - ( Transpoftatjoa tor li.*e 
i or as abo%-& 

Di**o (Diro / ora> aho'e - 


D ro Dito Bailab’el Ditto 

Ditto ^ Ditto * th o— { Diro 
I I 

Dit o _ Dr*o — * Diro-. 1 Di TO 


Bailab’el Ditto— Imp isoamen of either D 
I de-<npi»onfcrSyears,i 

, j J or fine or boJi- ' ^ , 

* Di o— I Diro ItaprxsOameEt o ei.her k>- 

I I d*scTipjoa io'“ rears, 

, I cffineortoib- (_ , ^ 

* Diro— 1 Di TO Simple tmprtsocmeat ’ • ... 

I fee 1 Year c- nr- O' Mai 

K-> b. cr M»t_ 


, I Not 1 Diro . Transroruaoa fc- li.-e 9^ ^^ ^ 


orrrscES ArircriNo riir human ioii\ 


J1 \ 



LHM’TI R XVI — OI I ENCI^ All rClING THI 

I1LMA\ liu])\-i,ci // ) 

1 

/<• Ciusin^ cf '^ftscamat^c of Injuncs to Unborjt Children cf the 1 xfosure cf I ifants 

1 nnd of the Conrtalment of Itirihs 

■ 

1 

3 

4 

1 ^ 

1 ^ 

1 ' 

8 

1 

i 

^ OTtece 

Whetbrr tbt 
, rol cc ia«r 

•rioCwKh 

loBtwamDI 

W hcitier ■ 

1 

naitljrlwne 

Whciberj 
I batlablr 1 
1 or DIM 1 

rvm 

1 u l•>>lnfr^lont^erthe 
li d ao rco*l Co<1c 

By trh*l toau 

i 

1 

1 

^mg miscariiage 

1 Shall not 
arrest 
without 
warrant 

\V arrant 1 

Bailable 

Not 

com- 

pound 

able 

Imprisonment of either 
description for 3>e8is 
or fine, or both 

Court of 
bession 

1 

i 

ie uomanbe quick with 
iild. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 7 years 
and *ine 

Ditto 


asmg miscarriage with 
Jt womans consent 

Ditto 

Ditto 

No 

bailable 

Ditto 

Transportation for life 
or imprisoament of 
' either description for 
^ 10 years and nne 

Ditto 

1 

ath caused by an act 
tone with loteni to cause 
^tscarriage 

[act done tvithout uo 
hail i consent 

Ditto 

. Ditto 

Ditto . 

Ditto 

Ditto 

Ditto 

Ditto 

Onto 

1 

j Imprisonment of either 
, desCTiptiooforJOyears 

1 and fine 

Transportation for life 

1 or as above 

J Ditto 

1 Ditto 

\ done with intent to pre- 
lent a Child betn(' born 
(live or to cause it to die 
iher us birth. 

! D tto « 

Ditto 

Ditto 

Ditto j 

( 

1 Imprisonment of either 
descr ptionfor lOyears 
or fine or both 

j Ditto 

Vusing death of a quick 
inborn child by an act , 
[mounting to culpable 
jornicide 

Ditto 

1 Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for lOjears 
and fine 

1 Ditto 

itposure of A child under 
t2>earsof age by parent 
|r person having care of 
t with intention of wholly 
ibaDdonmg it 

May 
arrest 
without 
warrant ^ 

Ditto 

Bailable 

Ditto 

1 Imprisonment of either 
description for 7 years 
or fine or both 

Court of 

1 Session 

Pres dency 
Alagistrafe 
or Magis- 
trate of the 

sncealment of birth by 

1 secret disposal of dead] 
body 

Ditto 1 

Ditto 

1 

(Ditto 

Ditto 1 

Imprisonment oi either 
descnpiion for 2 years 
or fine or both 

Ditto.* 


Of Hurt 


323 

Voluntarily causing hurt 

Shall not 

Summons 

Bailable 

I Com , 

Imprisonment of either 




arrest 



pound- 

dorription for 1 >ear, 

Magistrate 






I abe 1 





warrant. 



! 

or both 



•Tbg word i ori«ond bsT» bwn cm ttrd br iheCrimMl Pnndure (Amrfidrnrnt) Act 1121 (XVlII of Ittl) 
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THE CODE OF CRIMINAL PROCEDURE 


CHAPTER XM— OFFENCES AFFECTING THE HUMAN -{contd) 
Of /&f/— (contd ) 


•hal ord baltabfe 
nar ly Is«ne or not 
in the fint 
Inatanc^ 


loosT Whether pun »I mrnt undrr the 

>”i >« C""' 


324 Voluntarily causing hun Mn) arrest Summons 
by dangerous weapons or without 
means uarrant 


325 Voluntarilj causing griev D«tw I D «o 
ous hun 


326 Voluntarily causing griev Ditto t Ditto 
I ou$ hurt by dangerous | 

i weapons or means 


. Bailable Com Imprisonment of either 

pound descnpttonforSjear* a«ssio‘i 
able or fine or both 
when Magistrate 

= ‘E? 

Court 
belore 
I which a 
prosecu- 
tion IS 

Ditto ^itlo * Imprisonment of either ^‘*10 


Not Not 
bailable com 
pound 
able 


Imprisonment of either 
descciptton for ? years 
and fine 

Transportation for life 
or imprisonment of 
either description for 
10 years and fine 


327 \oIuntanly causing hurt to D tto Wanai 

extort property or a valu 
able secimly or to con 
strain to do anythiox 
wh ch IS illegal or which 
may facilitate the com 
mission of an offence 

328 Administering stupefying Ditto Ditto 

drug with intent to cause 
hurt etc 

329 Voluntarily causing griev Ditto Ditto 

ous hurt to extort proper 
ty or a valuable security 
or to constrain to do any 
thing which is illegal or 
which may facilitate the 
commission of an offence 

331 Vofuntarilycnusinghurtto Ditto Ditto 

extort confession or infer 
mation or to compel res- 
toration of property etc 

331 ( Vofuntarily causing gri<.\ Ditto Ditto 

I ous hurt to extort confess 
ion or information or to 
compel restoration of pro- 
perty eic 


Imprisonment of either 
description for lO years 
anti fine 


{Ditto (Ditto Ditto 


Ditto Ditto Transportation for life F 
of imprisonment oil 
either description (or 
Id years and hre ' 


Bailable Ditto Imprisonment of either] 
desaiption for 7 years 1 
and fine 

Not Ditto * Imprisonm‘‘nt of either I P”'’" 
Ijaltable description for 10 years 

and fine 1 


II] 


OrFENCES AFFECTING THE HUMAK FODV 


CHAPTER XVI—orrCNCI^ Ari-ECTING THE HUMAN MOD\ c^utd ) 
Of (contd ) 


l\\l<»V»» thr«»mnter kl 
po1 »m»r| » mwvM.. Uhrtiti 

I tnrt* "U'l ) thtltntH I UMe 


\otuDtari]) causing hun to Ma) arrest Warrant BaiUb'e Not Imprisonment of eitl er 
deter public servant Irom «ithout | com- > dcscripiion for J jears 

hisdiit) vearrant j pound or fine or both 


Court of, 
bession 
Presidency 
Magistrate 
or Magis- 
trate of the 
first cla^ 


531 \<;lantanfi causme grjei Ditto 
ous hurt to deter public 
servant from bis dut) 


Not Ditto Imprisonment of either Court of 
bailab'e. description for lOyears Sessioa 

and fine 

• '' Imprisonment of either Any 

description for | montb, ^Iaglstrale. 
• or fine of SOO njpies or 


339 Causing grievous hart on May arrest Ditto 
grave and sadden provo- wilbout 
cation, not loteodiog to «anaoL 
hurt any other than the 
person who gave t b e 
provocation. 


Ditto Com Imprisonment of either Court of 
pound description lor 4 years Session, 

able orfioeof 2000 rupees President ' 

when or both Magistrate 

pemis- orMagis- 

sion IS trate of the 

given first or 

by the second class. 


336 Doing any act which en Ditto Ditto 
dangers human life or the 
personal safety of others. 


337 Causing hurt by an act Ditto 
which endangers human 
life etc 


Ditto Not Imprisonment of either Any 

com description for 3 Magistrate 

pound months, or fine of 250 

able. rupees or both. 

Ditto Com Impnsonment of either Presidency 
pound- description for 6 Magistrate 
able months or bne of SOO or Magis 
when rupees, or both Irate of the 

permis- first or 

sion is second class 
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CHAPTFR XVI— OPFENChS AFFECTING THL HUMAN BODY-<rtJ«i‘a') 


Of Hurt — (concld ) 


1 1 2 j 

3 


1 * 

! *' : 

1 

1 ■ 

I 

Offeiici* 

Wlirther the 
Police nty 

or not 

Whether a 

■uinrDons 
shall ordi 
oarily U«ue 
In the first 
inslaare 

! 

1 WhethM^ i 
' bailable j 

Whether 

pound 
able or 

pumshmeut under the 
Indian penal Lode 

Ly whalCeud 

1 

1 

S38 

Causing grievous hart by j 
' <in act which endangers 
human life, etc | 

May arrest 
without 
warrant 

1 

1 

j 

'Summoii« 

1 

1 

1 

Hailable { 

1 

i 

1 

Com 
pound- 
able 1 
when 
permit 1 
Sion IS i 
1 given 
by the | 
I Cl uri 
before 

I which 
[the pro 
[sectition 
|is pend 

I «ng 

Imprisonment of either 
de%rr«ptionfor2 years, 
or fine of 1,000 rupees , 
or boih 

1 

Pre idency 
Magistrate 
or Magis- 
trate 01 the 
firit or 
second class 

1 

1 


Of Wrongful Restraint and Wrongful 0>njinenien{ 


Wrongfully restrainia*- 
person 

Wrongfully confining 
per«on 


Wrongfully confining fori Ditto 
three or more days. 


Wrongfully confining for 
ten or more days. 


Keeping any person In 
wrooglul Confinement 
knowing that a writ has 
been iuued for his Iibe* 
ration 


Shall not 
irrest 
without 
warrant. 


Com 
pound 
able 
when 
permis- 
sion IS 
given 
by the 
<^urt 
before 
which 
llhe pro-| 
|secution| 
IS pend 
' mg 
'Not 
com 
pound 
able 


Iff » — ii^oomeot 

I or fine of 

: • r both 

of either 
descripiion for 1 lear, 
or fineof KOOO rupees, 
or both 

Imprisonment of either 
description for 2 years, 
or fine, or both 


Imprisonment of either 
description lor 3 years 
and fine 


Any 

Jfagt»l»te 

Presidency 

MagiJttiW 

orilnyf 

irate ofu* 

IstcSid class 
Ditto 


Court of 
Session 
Pre»ideD‘y 

Magi‘tral« 

I 

irate of •*’* 
second c!a 

‘ Ditto 



OUENCtS AFFrCTINC TIIF HUMAV »on\ 


in 


K 


CHAl'TER XVI -orrFXCIlS ArrrCTING THE HLMAN BODY-Tw//*/} 


0/ ll'/oii(^/nl /\<‘sfnJiHt o»tf \Vionf>fut Ccufinrmmt — (contdj 


> 1 

3 

T 

' - 

1 s 

6 

7 

3 

J 

OTtfvet 

Whdhrrltie 
ly)! CT ntay i 

or not. j 

U bHher • 
wuriant or ■ 

•h*ll etdi 
natily U*up 
Ib Ihrfinl 
tnilancr 

Wbeitier 

talUble 

Ufiethrr 

pOU D<t 

able or 
oot 

punUUment under the 

Jod an I euat Lode 

By whalLwrt 
tr able 

31S 

1 

Wrongful confinement in 
secret 

1 

1 

Mayane't 

uiihont 

warrant 

^UlnmODX 

1 

U.iifabfe 

1 

1 

1 

1 

j Com 
j pound 
able 
when 
[ lermts 
\ Sion is 
Riven 
by the 
Court 
before 
which 
thepro- 
secuiioD 
IS peed 

>05 1 

Imprisonment of either 
description for 2 years 
in addition to impri 
soniTient under any 
other section. 

1 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate ot the 
fir t or 
second class 

3t7 

WroBsiy' confineraeat for 
the purpo<eof extorting 
property or coattmning 
to an illegal act, etc. 

j Ditto 

Ditto 

Ditto 

Koi 

com 

pound 

aole 

Imprisonment of either 
description for 3 years 
and fine 

Ditto 

34S ' 

Wrongful confinement for 
the pu'’pO'*e of extorting 
coi fesston or informatioo 
or of compelling a 'estor 
aiioo of property, etc. | 

! 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Court of 
Session 
Pre»idency 
Magistrate 
orlilagis- 
traie oi the 
first class. 


Of Cnmvtal Force and Assault 


Assault or use of criminal 
force otherwise than on 
grave provocation 

Shall not 
arrest 
without 
wanaut 

Summons 

Bailable 

Com 

pound 

able 

Imprisonment of either 
d e sc rip t ion for 3 
months, or fine 0 ! SOO 
rupees, or both 

Any 

Magistrate. 

Assault or use of criminal 
force to deter a public 
Servant from discharge of 
bts duty 

May arrest 
without 
warrant 

V\ arrant 

Ditto 

Not 

com 

pound 

ab'e 

Imprisonment of either 
description for 2 years, 
or fine or both 

Presidency 
Magistrate 
or Magis- 
trate ot the 
fiM or 
second class 

Assault or use of criminal 
force to a woman with 
intern to outrage her 
modesty 

Ditto 

Ditto 

Ditto 

Ditto 

D ito 

Ditto 

Assault or criminal force 
with intent to dishonour 
a person otherwise than 
on sudden 

pro\ ocation. 

Shalt not 
arrest 
without 
warrant. 

Summons 

Ditto 

Com 

pound 

able 

Ditto 

Ditto 
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CHAPTER XVI— OFFENCES AFFECTING THE HUMAN BODY-<f,7?//£/) 

Of Cnmtnal Fora and Assault— {pxiTiXA ) 



Of Kidnapping Abduction Slaicty and Forced Labour 


Mdnspping 

Ma) arrest 
without 1 
warrant. 1 

1 Warrant 

1 Bailable 

Not 

com 

pound 

able 

Kidnapping or abducting 
in order to murder 

Ditto 

1 Ditto 

Not 

bailable 

Ditto 

Kidnapping or abducting 
with intent secret y and 
wrongfully to confine a 
person. 

Ditto 1 

Ditto 

1 

1 

Ditto 

Ditto 

Kidnapping or abducting a 
woman to compel her 
marriage or to cause her 
defilement, etc. 

Ditto j 

Ditto 

1 Ditto 

Ditto 

Ditto 1 

Ditto 1 

1 

A Procurationotminorgirl 

1 Ditto 1 



' Ditto { 1 


description for 7 years! 


or rigorous imprison | 
menl lor 10 years and 
fine 


description for 7 jears 
and fine. 


description for 10 
years and fine i 
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CHAPTER XVI— OFfENCES AFFECTING THE HUMAN BODY— ) 


Of Kidnapping, Abduction, Slavery and Forced Z^5t>«r—( contd ) 


1 

2 1 

3 

4 1 

! s 

6 

7 

8 



Whrlhrf ih»^ 



\Vli<lher 










1 



1 • immon* 

, wet 

1 XMirthrr 

1 telUbtc 

sble’or 

PiinlthiTitnl under the 

Ind an Code 

Bt whal Court 

XtixWt 


1 

1 intheStsl 
Intlance 





see- 

Importatloa of girl Iromi 

klay arrest 

1 Warrant 

Not 

Not 

Impnsonment of either 

Court of 

D 

foreign country 

without 


bailable. 

com 

description forlOjears 

Session. 



1 wamnt 



pound- 

able 

Ditto 

and fine 


357 

Ktdnanoinc or abducting 1 

Ditto 

1 Ditto 

Ditto 

Ditto 

Ditto 


in order to subject a 
person to grievous hurt, 


1 

1 





368 

Concealing or keening in 

Ditto 



Ditto 

Punishment for kidnap- 

Court o! 


confinement of kidnapped] 


1 Ditto 



ping or abduction 

Session 


person. [ 



i 



lYesidency 

Magistrate 








or Magis- 
trate oT the 








first class. 

369 

Kidnanning or abducting a 

Ditto 

Ditto 


Ditto 

Impnsonment of either 

Ditto 


child with intent to take 





descnption for 7 years 



property from the person 

1 of Such child 



! 


and fine 


S70 

1 Buying or dtSDOsinr of aov 

1 Shall not 

Ditto 


Ditto 

Ditto 

Court of 


1 person as a slave. 

1 

arrest 
' without 





Session. 

S71 1 

Habitual dealing m slaves. 

May arrest 

Ditto 

Not 

Ditto 

Transportation for life, 

Ditto 



without 


bailable 


or imprisonineni of 



1 

warrant 




either desenptioa for, 


372 

Selling or letting to hire a 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 

Court of 


minor for purposes of 





descnption for 10 years 

Session, 


prostitution 





and fine 

presidency 
Magistrate 
of Magis- 









373 

Buying or obtaining poss- 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Duto. 


essioQ of a minor for the 
same purposes. 








Unlawful compulsory 

Shall not 

Ditto 

Bailable 

Com 

Imprisonment of either 

Any 


labour 

arrest , 



pound 

description for ] year, 

Magistrate. 


1 

without I 
warrant 1 

1 


able 

or fine or both 


Of Rape 

376 

Rapie— 

If the sexual intercourse 

Shall not 

Sununons 

Bailable 

Not 

Transportation for life, 

Court of 


was by a man with his 

arrest 



com 

or imprisonment of 

Session. 


own wife. 

without 



pound 

either desmption for 
ID years and fine 




warrant 


i 

able 



In any other care 

May arrest 

Warrant 

Not 

Ditto 

Ditto 

Ditto 



without 

warrant 


bailable 
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THE CODE OF CRIMINAL PROCEDURE 


CHAPTER XVI— OFTENCES AFFECTING THE HUMAN mm'-icoticld) 

Of Unnatural Offences 


177 1 Uunatural offence' 


I Whedi^a 

|Wh«thFr t)>« wftrraDtpr a Whether 

urnot inthefiratl 

I iDsianee | _ 


Maj arrest Warrant Not 
Without bailabi 

w-irrant 


Not Nut 
bailable com 
pound 


Transportation for life Court oi 
or impriNonment ol 
either description for ^ 

10 years and fine 

* or 

trateol io« 
hrstclaa 


CHAPTFR XVll ^OFFKNCES AGAISST PROPERTY 
Of Theft 


Imprisonment of either 
de'criptioii fordyearS) 
or fine or both 


Theft 

May arrest 
Without 
warrant 

Warrant Not 
bailable 

Not 

com 

pound 

*1 heft in a building tent or 
vessel 

Ditto 

Ditto ^ Ditto 

Onto 

Theft by cleric or servant 
oi proi erty in possession 
of master or employer 

Oiuu 

Ditto Ditto 

Ditto 

Theft, preparation havme 
been made for causing 
death or hurt or rctraini, 
or fear of death or of hurt, 
or of resiraint in order to 
the committ ng of suili 
theft or to retiring afier 
commuting it or to retain 
mg prop^ny taken by it 

Diiio 

Ditto ^ Ditto 

1 

Ditto 


Imprisonment of either 
description for 7>ears. 
and fine 
Ditto 


Rigorous imprisonment I 
for 10 years and fine. I 


185 Piittio; or altemptioK to Ditto 
put in lear of injurj in 
order to commit extortion 


V\ arrant 

Callable Not 


com 


pound 


,ible 

Ditto 

Ditto Ditto 


■r Court d 
s bessioD. 

Pres 

Magistrate 
or Jiiagii- 
traieoi th® 

Hist or 

jccood ciasi 
. Ditto. 


II] 


OFl LNCES AGAINST PAOI ERTY 
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CHAPtnR XVII —on enccs against property— (<•<?«*/). 


0/ £xhiiwi-^coni<l ). 


l 

'I 1 

’ 1 

I ‘ 1 

' 1 

1 8 ' 

1 ’ 

E 











\S>(th(r (hr 



tthethrr 




OSrnce 

arrm »i(n 
rut warrant 

» mmena 
khall ordi 
nanlv tMur 

Whrthrr I 
bailable 

a^eer 

Pi nUhmrnt under the 
Indian penal C^e 

(If what Court 
triable 



In the fini 

1 


1 




' Shall not 

Warrant 

Not 

Not 

Imprisonment of either 

Court of 


soQ !□ (rar o[ death or 

, arrest 


l>ailable. 

c«»m 

description for lOjears 

Session. 


grietous hurt. 

1 uithout 



pound 

and fine 



warranL 



able 



3S7 

PutliDj; or attempting to 

1 D tio 

Diito 

Ditto 

Diiio 

Imprisonment of either 

Ditto 


pat a pervin In tear oi 





description for 7 jears 
and fine 





Ditto 

Dallabte 

Ditto 

Imprisonment of either 

Ditto. 







1 de<atpdoa (orlOyean 
a id fine 





Ditto 

Ditto 

Onto 

f ransportation for life 

Ditia 


1 be an u’lnaturdl oSence 






3S&> 

Putting a prison in fear of; 

Ditto 

Ditto 

Ditto 

Ditto 

Impnsonment of either 

Ditto 


accu^tton of offence 
punishable ii^ith death,! 
transportation for liie, or 
unh iMptisonineot for 10 





description for 10 years 
end fine. 



>Fars In order to commit 
extortion 

If the ofl.'oce be an uanatu- 1 

0 tto 1 

Ditto 

Ditto 

Ditio 

Treasportationforlife 

Ditto 


ral oSence 







OJ Rcbbery and Dacoity 


392 1 

Robbery 

May arrest 
without 
warrant 

: Warrant 

N.t 

bailable 

Not 
c im 
pound 
able 

Rigorous imprisonirent 
for 10 }ears and fine 

Court of 

S ssion 
Pres dency 
Magistrate 

OI hlrfglS- 
trate of the 


If Committed on the high- 
way between suns''t and 
sunnse 

1 

Ditto 

1 Ditto 

1 

Ditto 

Diuo 

1 

Rigorous imprisonment 
for 14 years and fine 

Ditta 

393 

Attempt to commit! 
robbery | 

Ditto 

Ditto 

' Dll o 

! Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Rigorous impnsoament 
for 7 years and 6ne 

1 Transportation for life 
or rigorous Imprison- 
1 meat lor 10 years and 
! fine 

DiUo 

Ditta 

39o 

j Dacouy 

1 Ditto 

1 1 

Ditto 1 

D tto 

Onto 

Co rt of 
Session. 




THE CODE OF CRIMINAL PROCEDURE 

CHAPTER XVII— OFFENCES AGAINSl PROPERTY— (ftwW) 


[Sch 


1 

1 2 

1 = 

4 

5 

1 “ 

1 ’ 

1 ® 

_ 

1 

Whether th« 

Whether a 


Whether 



V 

1 Offence 

arrest with 

sumitio IS 

whether 

com 

pualihment under the 

Brwhati 





or SOI 


Indian P<na\ Code 

i tn*t 




la the first 
instance 

noL 


1 


396 

Murder m dacoity 

May arrest 
without 

Warrant 

Not 

bailable 

^Ot 

com 

Death, transportation for 
life, or rigorous tmpri 

1 Court 

1 Sesc 

1 


MdltdUl 



pound 

sonment for lO years 


397 i 

Robbery or dacoity, with 

Ditto 

Ditto 

Ditto 

able 

Ditto 

and fine 

Rigorous imprisonment 
for not less than 7 > ears. 

1 Ditto 




l>IIIO 

Ditto 1 

Diito 

Ditto 

Ditto 




' Ditto 

Ditto 

Ditto I 

‘Rigorous imprisonment 

Ditto 

400 

Belonging to a gang of 

Ditto 

Ditto 

Ditto 

I ' 

Ditto 

' for 10 years and fine 
Transportation for life, 

Duo 


th^purpose of habitually] 





ment for 10 years and 


401 



Ditto 

Ditto 

Ditto 

fine. 

Rigorous imprisonment 
for 7 years and fine 

Court 0 
^sioa 
Preside^ 
tiaeistra 









of Magis 
trate w if 

402 ' 

Being one of five or more 
persons assembled for the 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto - 1 

fi-st dss 
Court of 
S-ssion 

- - 

purpose of committing 
dacoit) 








403 [Dishoaestinisappropriation 
I of tnoveable property, or 
* converting it to one’s own 


Cy Crtmtnal A/tsappropnalicnt of Properly 


Shall not 
arrest 
without 
warrant. 


Warrant [Bailablej 


Com 

pound 

able 

when 


peniiis- 
SlOB IS 

given byj 


the 


IiDpnsorment ofeitherjAny 
description {pr 2 years I irate 
or fine, or both 


death and that it has not 
since been in the 


ion of any peison legally 
entitled to it 


If by clerk or person em- 
ployed by deceased ; 


Court 
before ( 
which 
the pro- 1 
jsecutton ' 
pend 


ing 


Not 

com 

pound- 

able. 


Imprisonment of eiUier 
description for 3 years 
and fine. i 


Court of 
Sessioo 
Presfifeocy 
Magistrate 


, trate of the 
t first or 
second class 
Imprisonment of either! Ditto- 
description for 7 years 


and fine 



OFFENCES AGAlhST PROPERTY 
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CHAPTER XVII.— OFFENCES AGAINST PROPERTY— 


Of Cntntnai Breach of Trust 


1 

= 1 

^ 1 

‘ 1 

' 1 

“ 1 

7 

1 8 


01«nc» 1 

1 

WTieiher thJ 
Pol c« m»y 
\ irrMl with 

1 

1 Whetlxt • 1 
wirraBl «• >1 
tommea* 
(h»II ordi 
nailiy Imuc 
Ib Uw am 
latUDCB 

1 

Whctliet : 
baiUMc 
or not 

tMiolher | 

{Mund 
able er 

PunlihmcDt urdrr the 

Ind an ptnal Code 

Ur at Com 

tr able 

40G 

Cntnmal breach of mist . 

May arrest] 
without 1 
i vramnl 

■ Warrant 

Not 1 
bailable. 

t 

Not 

com 

pound 

able 

1 Imprisonment of either 
description for 3 yean, 
or fine, or both 

Court of 
Session, 
Presidency 
Magistrate 
orMagistrate 
of the first or 
second class. 

•J07 

Criminal breach ol Irust by 
a earner wharfin^r.etc. 

Ditto j 

i 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for? years 

1 and fine. 

Court of 
Session, 
Presidency 
Magistrate 
orSlagis- 
Irate of the 
first class. 

408 

Criminal breach of trust by 
a clerk or servant 

1 

Ditto 

Ditto 

Ditto 

1 

I 

Ditto 

Ditto 

1 

Court ol 
Session, 
Presidency 
: Magistrate 
orMagistrate 
of the first or 
second class. 

409 

Criminal breach ol trust by 
public servant or by 
banker merchant or 
agent, etc. 

Ditto 

Ditto 

Ditto 

t 

1 

Ditto 

Transportation for life 
or imprisonment of 
either desaution for 
10 years and Roe 

Court of 
Session, 
Presidency 
Magistrateor 
Magistrateof 
the brst class. 


Of the RecetJtng of Stolen Property 


411 

Dishonestly receiving 

May arrest^ 

' Warrant 

Not 

Not 

Imprisonment of either 

j Court of 


stolen property, knowing 

without 


bailable 

com 

description lor 3 years, 

Session, 


It to be stolen 

warrant. 



pound 

or fine, or both 

i Presidency 






able 


1 Magistrate 








or Magis* 
trate of the 








first or 
second class. 

412 

Dishonestly receiving 

Ditto 

Ditto 

Ditto 1 

Ditto 

Transportation for life. 

Court of 


stolen property, knowing 





or ngorous impnson 

Session 


that It was obtained by 





meat for 10 years and 



dacoity 





fine. 


413 

IHabitually dealingin 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life 

Ditto 


stolen property 





: or impnsonmcnt of 
either descriplion for 








10 years and fine. 


414 

Assisting in concealment 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 

Court of 


or disposal of stolen 





description for 3 years. 

Session, 

Presidency 


property, know ing it to be 





or fine or both 


stolen 






filagistrate 
, or Magis- 
trate of the 








first or 








second class. 




THE CODE OF OUUIHAl. PROCEDURE. 


CHAPTER xvn— OFFENCES AGAINST PROPERTY-<^»«/<^) 
' Of Qteatwg 


IwhetbtrtVie WJjtlhei 

I fofice fB' y * imin«n» Wheth^ 
Utfe»tw»tK shattortl pouiwl 

Out warr»»i! narilyja»<ie or not •Pl« or 
oroot in the first no' 

I tnaunee 


puoiatimcat undrrihe B5 whstCon 
jadtag peoslCodc tntbie 


1 Shall not I Warrant 
arrest 
wi hout I 
warrant I 


Bailable Com Imprisonment of either fVesideOcy 
pound description for 1 year, ( W«iSi!>trate 
able or fine, or both or Wa^ 

: when 'ilf’* 

peiniis- I 

Mon is second class. 


418 [Cheating a person whose! Ditto | Ditto 
j 'merest the offender was 
i tiojiid either hy law or by ' 
ieeal contract to protect I 


4I0 Cheating by persanaiioo May arrest Ditto 
, without 

I warrant 

42n I Cheating and thereby dis Ditto Ditto 
I honestly indncingdeJiterj ' 

of firopenyorth'- making 
I dlicration or desiriictiou 1 
01 a v'lUn le security J 


Ditto Imprisonment of either 
dtscnpiionforSyears, 

the firat Of 
second class 

Ditto Ditto 

Ditto I Imprisonment of either 
desa.pt.onfor7 years 
andnne M»o,s«&laor 


pte MKiicy 
Mag«W&isor 
(Magistrate 01 

(the hrat Class. 


Of r tauaulent Deeas and Dtspoultm of PropeHy 


Fr.. rt. I..r.. ■ 




Not 

1 com 
pound 
. nbk 

(Imprisonment of either! 
1 de'CriptioD for 2 years ] 
1 or fine, or bom I'l 

Fr^udulrTill) presenting 
from being made avail 
abe for hi> creditors al 
debt or demand due to 
the oRender 

Ditto ^ 

1 Diliu 

1 1 

DUo 

1 Ditto 

1 Ditio 

I 

Frrtu uent execution of 
deed ot trai ter con ala 
mg a fiKe sutemenr of 
c osuUrsti n 

Ditto 

1 Ditto 

1 

1 Ditto 

I ; 

1 Ditto 

1 

1 Ditto 

Ffouduient remosilorcon 
cea men of propertt, of 
hirTiM-if Or a y other 
per'Oii, or .TS'ibtiOR tnlh- 
do 1 g the eof or dt— 
h nrstly reea'ing any 
d mindorctaim to which 
he i-s entitled 

Ditto 1 

1 

1 

Ditto 

i 

i 

Ditto 1 

1 j 

^ i 

Ditto 

1 

1 

1 

! 

Ditto 


11 } 
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CHAPTLR XVII— OFFENCCS AGAINST PROPER! \ 


Of Mtschtef 


■ 1 


“ 1 

4 

5 

6 

1 ’ 

8 

1 

1 1 

1 

Off net j 

Uhttler the 
Pol c« in*r 
armt with 

VVhMhtt a 
warrant et a 
auRimona 
iKall ordl 
natllf la-uc 
n tM Krat 
Inaiance 

Whethrr 

bailable 

Ubriher 

^“rtr 

rwt. 

1 

p nlahtncnt under the 

Ind a<v Ptnat Vc4* 

Dr what Co n 

<'>6 

Mischiet 

Shall not 
arrest 
without 
warnnt. 

summons 

1 

1 

1 

Com 
pound 
able 
when 
the 
only 
lose or 
damage 
CAUSrd 
ts lose or 
damage 
to a 
private 

Imprisonment oi either 
description for 3 
month* or fine or 
both 

Any 

Magistrate 

427 1 

Mischief and thereby caus- 
ing damage to the amount 
ol so rup«es or uiiMard 

Ditto 

|U arrant 

Ditto 

1)1110 

Imprisonment ol either 
description for 2years, 
or fine or both 

Presidency 
Magistrate 
or Magis* 
trate of the 
fust or 

42S 

Mischief by killing poison* 
iDg, maiming or tender 
, mg useless any <)Oim«l of 1 
the Value of to rupees Or 
upward- 

Mischief by kill ng poison* 
iiig, maiming or tender 
log usele » any eiet hant 
camel hor-« etc. what 
e>er may be us \a1ue or 
any otner souiial of the ! 
value of SO rupees or up-; 
war«.s 

May arrest 
without 
warrant 1 

Ditto 

Ditto 

Not ' 
1 com 1 
pound 1 
able 

Ditto 

Ditto 

420 

! 

Ditto 

1 

1 

1 

Ditto 

1 

Ditto 

Ditto 

Imprisonment of either 
description for 6 years 
or fine or both 

Court of 
Session 
Presidency 
Magi-Uate 
or Magis- 
trate of the 
first or 

4S0 

Mischiei by cauemg dimi 
nution of supply or w<iter 
for agricultural purpo es 
etc. 

Ditto 

Ditto 

i 

Ditto 

Com 
pound 
able 
when 
permis 
Sion IS 
given 
by the 
Court 
betore 
wb ch 
ihe 
pro e 
cution IS 
pending. 
Not 
com 
pound 
able 

Ditto 

Ditto 

431 

M ischief by injuiy to public 
road bndgr naviirable 
river, or navigable chair* 
nel a drendeung it im 
po-sib e or les« sale for 
travelling or conveying 
properi) 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 
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THE CODE OF CRIMINAI. PROcEDt^E 


CHAPTER XVII —OFFENCES AGAINST PROPERTY— («r,w/rf) 
Of (contd ) 


t Whetbera 

nairant or a Whnber 

tomiRoui Wbeth«r cna 

tballordi balable P°ud(1 

nanlrmue or not able or 


‘ Warrant Bailable Not 
I com- 

pouod- 

{ able 


433 Mischief by d-stroymt, or 1 Ditto Ditto {Ditto 

moving or rendering less I 
usehilaUghthouseorsea I 

mark, or by exhibiting 
false lights. I 

434 I Mischief by destroying or | Shall not Ditto j Ditto 

I moving, etc, a (and mark ( arrest I 

fixed by public authorit) I without 

] warrauL ( 


4SS Mischief by fue or explo- ^tay arrest Ditto 
sivesubstancewithintent without 
to cause damage to warrant 
amount of 100 rupees or 
upwaraa or, in case oil 
agricultural produce, 10 
rupees or upwards | 


436 I Mischief by fire of explo Ditto Ditto 

Site substance with 
' intent to destroy a house I 
etc ' 

437 I Mischief i\ith intent to de« Ditto Ditto 

troy or make unsale a 
I decked \essel or a vessel 
j of 20 tons burden 

433 I The mischief described in Ditto Ditto 
, the last sectioD when 
Committed by fire or any | 
explosne sutffitance < 

439 Running \essel ashore Ditto Ditto 

with intent to commit I 
theft, etc j 

440 Mischief committed after Ditto Ditto 

preparation made for | 
causing death or hurt 


Imprisonment of either Court of 
description lor 5 years, Session, 
or fine, or both Presidency 

Magistrate 

or ftfagis- 
trate of the 
first or 
^cond cfass. 

Impcisonmect of cither } Court oi 
desaiption for? years, Sessioo. 
or fine, or both. i 


Imprisonment of either Presideticy 
description for I year, Magistrate 
erfine or both I or wag'*’ 
f trate of 
first or 
second class- 

Imprisonment of either Court of 
description for 7 years bessiou 
and fine PrcsideD^ 

Magistrate 

or Magts 
trate of lo« 
first class 

Transportation for hfe, | Court 
or imprisonment of ^ Session- 
either description for 
10 years and fine 

Impnsoament of either I Ditto 
desen ption for 10 years j 
and fine 


Ditto Ditto Transportation for fife, Ditto. 

or imprisonment of I 
either description for I 
10 years and fine 

Ditto Ditto Imprisonment of either Ditto 

description for iO 
years and fine 

Ditto Ditto Imprisonment of either Court of 
description for 5 years Session 
and fine Presidency 


Not 1 Ditto 
(bailable I 



OFFENCES AGAINST PROPERTV 
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CHAPTER XVn — OrrENCES AGAINST PROPEKT\ -{eonld ) 
Of Cnmtnai Trespass 


■ rr»t«rilh •haliordl 

out «*iirT«nt nkiily t«kur 
crnot inthktnl 
infiaocc 


447 1 Criminal trespass 


44S Hoosc-trespass 


449 j House-trespass in order to Ditto 
' the commission ot an 

ofTetice punishable uith 
death 

450 House-trespass m order to Ditto 

the commission of an 
offence punishable with 
transportation for life 

491 House-trespass tn order to Ditto 
the commission of an 
offence punishable with 
imprisonment 


May arrest Summons. Bailable Com 1 Imprisonment of either Any 
without pound description for S Magistrate 

warrant able I months or fine of 

I 500 rupees or both 

I D tlo Wamnt Ditto Ditto Imprisonment of either Ditto 
I description for 1 year, 

I or fine of I 000 rupees 

or both 

a Ditto Diilo Not Not Transportation for life Court of 

a bailable com or rigorous imprison Session 

h pound ment for 10 years and 

able fine 

0 Ditto Ditto Ditto Ditto Imprisonment of either Ditto 

n descnptioD for 1 0 years 

h and fine 


Ditto Bailable Com Imprisonmeni of either Any 

pound description for 2 yeais Magistrate 
able and fine 


If the offence is theft 


Ditto Not Not Imprisonment of either Court of 
bailable com descnption for? years Sessfoo 

pound and fine Presidency 

able Magistrate 


452 House-trespass, h a \ mg Ditto 
made preparation for caus 

ing hurt, assault etc. 

453 Lurking house-trespass, or Ditto 

house breaking 


Ditto Ditto Ditto 


Ditto Ditto Imprisonment of either Presidency 
description for 2 years Magistrate 
and fine or 

Magistrate 
of the first 
or second 
class. 




THE CODE or CRtMlMAI PROCEDURE 


CHAIMLR XVII -offences against PROPFRn- 

Cf Crmihal Trespass — (contcl ) 


"fr j kumrnnns | Whether I 
I ftIUkllDtdl I Ki labtA 1 


ftiull Dtdl I lu bUf pounr) 
nat ly lu el otpot ableot 
in the lint I I’M 


454 I Lurking house trespass or May arrest Warrant Not Not 
hotise-breaktng m order without bailable com 

I to the commission of an warrant pound 

ofTriice punishable with I 

I imprisonment | i . 


Jmpritonment ot e (her 
description for 3 years 
and fine 


n the offence is th*ft 


4SS Lurking house-trespass or Ditto 
house breaktnc after pre 
paration made tor causing 
hurt nssaiilt etc 


Imprisonmeiu of cither) 
1 deaeration for/R)ears) 

I and fine 


) Ditto 1 D Uo Ditto 


45b 1 urkme house trespass or Ditto 
I housfrbre'tking by niohi i 


457 Lurking house-trespass nr Ditto D ito 

hOH^e-breaking bj night i 
in order to the commission I 
ofanoOence punishable | 
with impri«ooment. 

1 If the offence is theft Ditto Ditto 

I 

458 Lurking hou«e trespass or Ditto Ditto 

hoiise-breakiog by night i 
niter preparation imdel 
for causing hurt etc | 


459 Criesoushurtciu«ed whilst Ditto Dtto 
committing lurking hotise 
ue'p iss or house-break 
Ipg 

4f0 Death or gne\ous hurt Ditto Ditto 
t ctused hy one of several ( 

' persons i>intl> concerned I 

in house breaking by 


Ditto Ditto Imprisonment of either Court of 

description for 3 years Sc'Sion 
and fine presidency 

Mag sirate 

I or Magis 

irate of the 
first or 

second class 

Ditto Ditto ImpnsouRient of either Ditto 

description for 5 years 
and fine 


Ditto Ditto Imprisonment of either Ditto 
de enp ion for 14 years 
and fine- _ . , 

Ditto Ditto Ditto Court ot 

Session 
Presidency 
Magistrate 
or Magii 
trate of the 
first chss 

Onto Ditto Transporlal on for life Court of 
or imprisonment of Session 
either dsscnpiion for 
10 yetrs and tine 


Ditto (Ditto I Ditto 


I ] OFFENCES RELATIKC TO DOCUMENTS, LTC 47 V 

rUAPTIJl XVM —01 FEXCDS AGAINST i’KOI'l Rl\- iourld ) 


Of Criminal Trespass — (concld ) 


■1 

2 

1 ’ 

1 ‘ 

1 * 

1 ® 

7 

8 

1 


Wbelh«r thf 
poltca mtj 1 
■rratwllti 
out narrantl 

Whether a 
wtntat or a 
nummon* 
(hill .401 
Dirltjr iMue 
Id (hr fim 
liiuore 

Whether 
billible 
or not 

Whtther 

eon 

■hie or 
not 

Pud ihinentunderthe 
Indian ! eoal Lode 

By what Court 
triable 

161 

Dishonestly breakine open 
or unfast, mng any closed 
receptacle containing or| 
supposed to contain pro- 
perty 

May irresi' 
wiihou 1 
warrant 

1 

j Warrant 

1 

Bailable 

Not 

com 

pound 

atile 

Imprisonment of either 
description for 2)ears, 
or fine, or both 

Presidency 
Magistrate 
or Magis 
Irate of ihe 
first or 
second class. 

162 

Being entrustel nith any 
closed receptacle contain 
ing or supposed to contain 
any property, and fraudu- 
lently opening the same. 

1 Ditto 

1 Ditto 

1 

1 

1 

Ditto 

Ditto 

i 

Imprisonment o! either' 
description for 3 years, 
or Gne, or both 

Court of 

Ses ion, 
Presidency 
Magistrate 
or Magis- 
trate ofthe 
Grst or 
second class. 


CHAPTFR XVIII —OFFENCES RELATING TO DOCUMENTS AND TO TRADE 
OR PROPERTY-MARKS 


465 

Forgery 

Shall no 
arrest 
witnout 
warrant 

Warrant 

Bailable 

Not 

com 

pound 

able 

Imprisonment ol either 
description for 2 yeais, 
or fine, or both 

Court of 
Session, 
Presidency 
Mavisirate 
or Magis- 
trate of the 

466 

Forgery of a record of a 
Court of jUNtice or of a 
Register of Births etc 
kept by a public servant 

Ditto 

Ditto 

bailable 

Ditto 

Imprisonment of either 
deacripnon for 7 years 
and fine 

Court of 
Sessioa 

467 

Forgery of a valuable secu 
nty, will or authority to 
make or transferany valo 
able security, or to receive 
any money, etc 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation for life 
or imprisonment of 
either de ctipuoo ior 
10 years and fine 

Ditto 


When ihevaluablesecurity 
IS a promissory note of the 
Goiernment of India 

May arrest 
without 
warrant 

Ditto 

Ditto 

Ditto 

Ditto 

! Ditto 

468 

Forgery for the purpose of 
cheating 

Shall not 
arrest 
without 
warrant 

Ditto 

I 

Ditto 

Ditto 

Imprisonment of either 
description for 7 years 
aud fine 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class 

469 

Forgery for the purpose of 
harming therepu atioDof 
any person .r knowing 
that It IS likely to be used 
for that purpose. 

Ditto 

Ditto 

Bailable 

o 

e 

0 

[mprisonm*nt of either 
desaiption for 1 years 
and fine 

Ditto 
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CHAPTER XVin —OFFENCES RELATING TO DOCUMENTS AND TO TRADE 
OR PROPERTY-MARKS-<<rc»«&/) 


I 

2 

d 

4 

^ S 

6 1 

1 ’ 

8 

1 

Oflence 

VhttJjer the 
police may 
arrest Teitb 
out T'arrant 
Or not 

Whether a 
Ketraotora 
sumiDMia 
ahatl oKla 
nanK iisue 
in the first 
instance 

SVIiethec^ 
bailable 
ocnoi 1 

Whether 

pound 

Punishment under the 
Indian penal code 

By vrbat Court 
triable 

"‘I 

Using as genuine a foTgcd 
document which is known 
to be forged 

Shall not 
arrest 
Without 
w arrant 

Warrant 

Bailable I 

Not 

com 

pound 

able 

Punishment for forgery 
of such document 

Same Court 
as that by 
which the 
forgery u 

triable 


When the forged document May arrest 
is a promissory note of the without | 
Gowmment of India warrant 

Ditto 

Ditto 

Ditto 

Ditto 

Court ol 
Sessioa 

472 1 

1 

1 

1 

Making or counterfeiting a 
seal, plate, etc, with in 
tent to commit a forgery 
punishable under section 
4W of the Indian Penal i 
Code, or possessing w ith 
like intent any such seal ' 
plate, atc-i knowing the 
same to be counterfeit. 

Shall not 
arrest 1 
without 
warrant 

1 

Ditto 

Ditto 

i 

Ditto 

Transportation for life, 
or imprisonment of 
either description for 
7 years and fine 

Court of 
Session 

473 

1 

1 

Making orcounteneiting a 
t>«a1, plate, etc, with in 
tent to commit a forgery 
punishable otherwise 
than under section 467 o! , 
the Indian Penal Code, 

1 or possessing with like 
intent any such seat, 
Plate, etc., knowing the 
tame to be counterfeit 

Ditto 

Ditto 

1 

Ditto i 

1 

1 

1 

Ditto 

1 

1 

1 , 

Imprisonment of either 
description for 7 years 
and fine 

Ditto 

474 j 

HaMUg possession of aj 
document knowing ittol 
be forged, with intent to] 
Use It as genuine , if the 
document is one of the 
description mentioned in 
Section 466 of the Indian 

Ditto 

Ditto 

Ditto j 

1 

i 

i 

Ditto 

1 

J Dttio 



If the document is one of 
the description mentioned 
In Section 4$? of the 
Indian Penal Code 

Ditto 

Ditto 

Ditto : 

1 

Ditto 

Transportation for lifCi 
or imprisonment of 
either description for 7 
years and fine 


475 

Counterfeiting a device or 
markusedlorauthMiticat 
mg documents described 
in section 467 of the 
Indian Penal Code, 
or possessing counterfeit 

Ditto 

Ditto 

Ditto 

Ditto 

1 

1 

Ditto 

1 . , 

Diito 

47r> 

Counterfeiting a dev ce or 
mark used for authenticat 
ing documents other than 
tho*e described In section 
467 oi the Indiin Penal 
Code Of possessing coun 

1 lerfeit marked material 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
description for 7 years 
and hue 



II.] OFFENCES RELATING TO DOCUMENTS, ETC 49.A 

CHAPTER XVin— OFFENCES RELATING TO DOCUMENTS AND TO TRADE 


OR PROPERTY.MARKS— (ow/*/) 


■ 1 2 1 

3 

1 ‘ 1 

6 

6 

7 

1 » 

1 

Offenfe 

^\‘h«^h6f the 

Pol t« mjf 

armt with 

eul wirrant 
or not 

Whether a 

i lummont 

1 ihall ordi 

1 natlirtrrue 

1 n the fieri 

1 InrtaiKe 

Whether 

bailable 

Whether 

^”eor 

not. 

punlrhment under the 

Ind an penal lode 

D> whal Court 
tnable 

477 

F' “ -r r- 


^ WananL 

Not 

bailable 

Not 

com 

pound 

able 

Transportation for life, 
or imprisonment of 
either oescnption for 7 
}ears and fine 

Court of 
Session. 

477- 

A 

F&lsiRcationofac ounts 

Ditto 

Ditto 

1 

1 

Bailable. 

1 

Ditto 

Imprisonment of either 
description for 7 >*ears, 
or fine or both 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class 


0/ Trade and Property Marks 


482 

lUsiog a false trade or pro- 
perty marie, with intent to 
deceive or injure any 
person- 

Shall not 
arrest 

WI±OUt 

warrant 

I Warrant 

1 

Bailable 

Com 
pound 
able 
when 
permis- 
sion IS 
given 
W the 
Court 
before 
which 
the pro- 
secution 
IS pend 
ing 

Imprisonment of either 
description for 1 year, 
or fine or both 

Fresideney 
Magistrate 
or Magis- 
trate of the 
first or 
second class. 

4S3 

Counterfeiting a trade or 
property mark used by 
another, with intent (o 
cause damage or injury 

Ditto 

1 Ditto 

1 

Ditto 

Ditto 

Imprisonment of either 
description for 2 years, 
or fine, or both 

Ditto 

464 

Counterfeiting a property 
mark used by a public 
servant, or any marK used 
by him to denote the 
manufacture, quality, etc., 
of any property 

Ditto 

Summons 

Ditto 

Not 

com 

pound 

able 

Imprisonment of either 
description for 3 years 
and fine 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first Class. 

485 

Fraudulenty making or 
having po^sslon <» any 
die, plate or other instru- 
ment for counterfeiting 
any public or private pro- 
perty or trade-mark 

Ditto 

Ditto 

1 

Ditto 

Ditto 

Imprisonment of either 
descnptlon for 3 years, 
or fine or both. 

Ditto 


D 




•66-\ THE CODE OF CRIMINAL PROCEDURE [Sch 

CHAPT^R XVIII— OFFENCES RELATING TO DOCUMENTS AND TO TRADE 
OR PROPERTY MARKS-K'-'W^^'^) 

OJ Trade and Properly MarXs — fcontd ) ~ 


XVhetherthe n 
police taajr 
arrest mth , 
out warrant b 


486 Knowingly selling goods Shall not Summons 
marked with a counterfeit arrest 

property or trade-mark without 

warrant. 


487 Fraudulently making a Ditto 
false mark upon any pack 
age or receptacle contain 
ing goods with intent to 
cause It to be believed 
that It contains goods 
which It does not contain 
etc. 

468 Making use of any such Ditto 
false mark 

489 Removing destroying or Ditto 
defacing any property 
mark with intent to cause 


489 

Counterfeiting currency- 
notes or bank notes. 

iMay arrest 
without 
warrant. 

Warrant 

489- 

8 

Using as genuine forged or 
counterfeit currency notes 
or bank notes. 

Ditto 

Ditto 

i 

489- 

C 

Possession of forged or 
counterfeit currency notes 

Ditto 

Ditto 

4 

* s • « 

\ ■ * 

i notes. 

1 

1 ! 

Ditto 


Transportation for life 
or imprisonment of 
either description for 
lOj-ears and fine. 


(XII »f ISMJ. - 








n ] OFFENCES RELATING TO CRI'IINAL BtlBXCI! OF CONTR VCTS OF SERVICE AND MARRIAGE *>I A 


CHAPTER Xix— CRIMINAl nRFACH OF CONTRACTS OF SERVICE 


‘ 1 

2 ! 

1 “ 

1 * 

5 { 

1 = 

7 

8 

j 

1 

Offence j 

Whether thJ 
pol c« tn»y 1 
arrest with 
oul nartSDll 

W hether a i 
lOTirraol ora 
' auiDmons 

1 shall met 

1 oari)/ Issue 
ta^the first 

U hether 
bailable 
ornot 

WI ether 

1 pound ' 
able or 
' oot 

puaUhmeDt under the 
Indian penal Code 

By what Court 
triable 

490 

Being bound by contract to 
render personal service 
during a Noyage or 
journey or to convey or 

1 guard any property or 
person and \oluQtarily 
omitting to do so 

Shall not 1 

arrest 
without ; 
warrant 

Summons 

Bailable 

Com 
i pound 
able 

1 


1= 

first or 
iSecond class 

491 

Being bound to attend on 
or supply the wants of a| 
person who is helpless 
Irom youth unsoundness 
of mind or disease and' 
\Qluntarily omitting to do 

Ditto 

Ditto 

Ditto 

i 

Ditto 

Imprisonment of either 
description for 3 
months, or line of 200 
rupees or both 

Ditto 

492 

Being bound by contract to 
render personal service for 
a certain period ala disk 
tarn place to which the 
employee is conveyed at 
the expense of the employ 
er and voluntarily desert 
tog the service or refusing 
to perforin the duty 

Ditto 

/ 

Ditto 

1 

I 1 

Ditto 

1 i 

Ditto 

1 

Imprisonment of either 
description for I 
month or fine of 
double the expense in 
curred or both 

Ditto 


CHAPTER XX— OFFENCES RELATING TO MARRIAGE 


493 1 

A - - 1 

CU 1 - 1 

Warrant 

i Not 
bailable 

Not 

com 

pound 

able 

Imprisonment of either 
description for 10 years 
and fine 

Court of 
Session 

494 

Marrying again during the 
Wetime oi a husband or 
wife 

! 

Ditto 

Ditto 

Bai1able.| 

! 

Com- 
pound 
able 
with 
permis- 
sion of 
the 
Court 
before 
which 
the 
prose- 
cution 1 
IS pend 
ing 

Imprisonment of either 
descnpiion io? 7 years 
and fine. 

Court of 
Session 
Presidency 
^lagtstrate 
or Slagis- 
trate ofthe 
first class. 

495 ' 

Same offence with conceal ' 
menl of the former mar 
riage from the person 
with whom subs^uent 
marriage is contracted. 

Ditto 

Ditto j 

Ditto j 

Not 

com- 

pound 

able 

'Impnsonment of either 

1 descnptionior lOyears 
and fine. 

Court of 
Session 


- 
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CHAPTER XX.— OFFENCES RELATING TO MARRIAGE— («>«*/) 


WTitther Ihe vtarTant*OT% ^\^lether 

Pol ce tnaj- j nmons Whether 
*fre*t w ih ,|,ai ^ bailable pou"^ 
Qutmrrant na lylasue or not able or 
or not Iphehtst no* 


496 A person with fraudulent Shall not Warrant Bailable Not Imprisonment o either Court of 


intention going through arrest 
the ceremony of being nithout 
married knovting that he warrant 
IS not thereby lawfully 
married 

497 Adultery Ditto 


description for 7 j'ears I Session 
and fine I 


Enticing or taking away or Ditto 
detaining withacriminal 
intent a mamedi woman 


or Magis- 
trate of lb* 
first class. 

Imprisonment of either ftesidenq 
description for 2 years Magjst***® 
or fine or both orMag^ 

trateoftfc* 
first or 
second cl«^ 


CHAPTER XXI —DEFAMATION 







CRIMINAL INTIMIDATIOH, INSULT AND ANNOYANCE 

CHAPTER XXII —CRIMINAL INTIMIDATION, INSULT AND 
A^tHOYANCEr^amfJ ) 


53-A 


no 


1 1 

2 1 

= 1 

i 


" 1 

7 ' 

& 


Odtnce 

lVfc««h«r lh«^ 

1 

Qut^amnt 1 

1 

tVbrthera 

(unimant 
thsll Old 
nartlvlMue 
in the fint 
tnitance 

Wbrther 

bailable 

MMt. 

, Wbrther 

able”or 

Pumthtnent und«r the j 
Indian penal Code ' 

i 

By what Court 
tnable 

S06 

Cnminal intimldatioo _ 

Shall not 
arrest 
without 
warrant 

Warrant 

Bailable 

Com 

pound 

able. 

L. . 

1 ..... 

of the first 
or Second 
class.] 


li tlireat be to cause death 
or gne^■ous hurt, etc. 

Ditto ^ 

Ditto 

1 

Ditto 

Not 

com 

pound 

able 

Imprisonment of either 
description for 7 years, 
or Hoe, or both. 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class. 

507 

Cnminal mtimidation by 
anonyoous communica* 
tion or having taken pre- 
caution to couceal 
uheoce the threat comes. 

Ditto 

1 

Ditto 

Ditto 

i 

Ditto 

Imprisonment of either' 
description for 2 years, 
in addition to the 
punishment u n d e r 1 
above sectioa 

Ditto 

SOB j 

Act caused by inducmg a 
person to believe that lie 
■wittbetendeiedau object 
of Divioe displeasure 

Ditto 

j 1 

Ditto 

Ditto i 

Com 
pound 1 
able 

Imprisonment of cilhef 
description for 1 year, 
or fine or both ! 

Presidency 
Magistrate 
or Magis- 
trate o! the 
first or 
second class; 

509 

Uttenne any word or 
making any gesture 
intended to insult the 
modesty of a woman etc 

Ditto 

Ditto 

Ditto 

1 

Com- 
pound 
able 
when 
permis- 
sion IS 
given 
^ the 
Court 
before 
which 
the 
prose- 
cution is 
pend 
ing 

1 Simple imprisonment 
for I year, or line, or 
both. 

1 

Presiaency 
Magistrate 
or Magis- 
trate ofthe 
j first class. 

SIO 

Appearing m a public 
place etc., m a state of 
intoxication and causing 
annoyance to any person 

Ditto 

Ditto 

Ditto 

Not 

com- 

pound 

able. 

Simple imprisonment 
for 24 hours, or Hoe of 
10 rupees, or both. 

Any 

Magistrate. 


• Xh«»» word* WOT* tubs* tut*d fat ll>« word D lt« bx II of tb« Saaond Sck«dul« to th« R«o»»lio* ood Imaodla* Art 
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CHAPTER XX— OFFENCES RELATING TO MARRIAGE-{<w«A/ ) 


Whether lheL^tiMt‘pr% Whether 

Pol ce m»v j surorooos Whether Co®. 
arre*t» th sballord ballabk 
out warrant I „ 2 r Ijrlssoe orrtot able or 
Of not jn the 6t*t "ot 


iotemion going through 
the ceiemon;^ oi being! 
married knowing that he | 
IS not thereby lawfully 
married I 

497 Adultery ' 


498 Enticing ortakmg away or Ditto 
detaining with a criminal 
intent a manied woman 


Shall not 

Warrant Ifiailable.^ Not 

arrest 

1 com 

without 

pound 

warrant 

' able 

Ditto 

Ditto Ditto Com* 


J pound 


1 ! 


iiiipiisonment oi e lo r 
desorption for 5 yearc , '' 
or fine or both 1 c 

or 'I b 
Irate ol 
first cia5* 

Imprisonment of either Presid!-°^> 
description for 2 years, Magi5y*‘' 
or fine or both 

trate ci 
first 

second f'"** 


CHAPTER XXI —DEFAMATION 


Defamation 

Shall not 
arrest 
without 
warrant. 

\\ arrant 

Elailable 

Coro 

pound 

able 

Simple imprisonment 
for 2 years or fine or 
both 

Printing or engraving 
matter knowing it to be 
defamatory 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Sale of printed or engraved 
substance containing 
defamatory matter, know 
Ing It to contain such 
matter 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

1 


CHAPTER XXII —CRIMINAI INTIMIDATION, INSULT AND ANNOYANCE 


a breach of the peace. 


etc, circulated w ith intent 
to cause mutiny or offence 
against the public peace 


Shall not 

Warrant 

Bailable. 

Com- 

arrest 



pound 

without 



able 

warrant 

Ditto 

Not 

Not 


bailable- 

com 




pound 




able 


Com- imprisonment ot eitner ,e. 

pound description for 2 years, Dtagi* 

able or fine, or both 



CRIMmAL INTIMIDATION, INSOLT AND ANNOYANCE 


53-A 


no 


CHAPTER XXII— CRIMINAL INTIMIDATION. INSULT AND 


ANNOYANCE— ) 


1 

2 1 

“ 1 

4 

' 1 

6 

7 

8 

Section 

Oflence [ 

iVfefthtr thtl 
police mey 
arreit »lth 
out warrant 

tN’hfthtt a 
rarrani or • 

thall erdl 

narily iMue 

H 

tv bciher 

IMMind 

able or 

P inUhment under the 
Indian penal Code 

By what Court 
triable 

1 

1 


tnitann 

■I 



1 

E06 

Cnminal intimidation » 

Shall not 
arrest 
without 
warrant 

Warrant 

Bailable. 

Com- 

pound 

able. 

Imprisonment of either 
desaiption for 2 years, 
or fine, or both. 

[•Presi- 
dency Mag 
istrate or 
Magistrate 
of tne first 
or second 
class.] 


If threat be to cause death 
or gnet'ous hurt, ett 

Ditto „ 

Ditto 

Ditto 

Not 

com 

pound 

able 

Imprisonment of either 
description for 7years, 
or fine, or both. 

Court of 
Session, 
Presidency 
Magistrate 
or Magis- 
trate of the 
first class. 

507 

Cnmmal intimidation by 
anonymous cotnmuoica' 
tion or having taken pre- 
caution to conceal 
uhence the threat comes 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of either 
desfflptlon for 2 years, 
in addition to the 
punishment under 
above section. 

Ditto 

508 

Act caused by inducing a 
person to believe that he 
will be rendered an object 
of Duine displeasure 

Ditto 

Ditto 

Ditto 

Com 

pound 

able 

Imprisonment of either 
desaiption for I year, 
or line, or both 

Presidency 
Magistrate 
or Alagis- 
trate of the 
first or 
second class. 

509 

Uttering any word or 
making any gesture 
intended to insult the 
modesty of a woman, etc 

Ditto 

Ditto 

Ditto 

Com 
pound 
able 
when 
permls 
Sion is 
gi^en 
by the 
Court 
before 
which 
the 
prose- 
cution Is 
pend 
ing 

Simple imprisonment' 
for I year, or fine, or 
both. 

Presioency 
Magistrate 
or Magis- 
trate ofthe 
first class. 

610 

Appearing m a public 
place, etc., in a state of 
intoxication and causing 
annoyance to any person 

Ditto 

Ditto 

Ditto 

Not 

com 

pound 

able 

Simple impnsonment 
for 24 hours, or fine of 
10 rupees, or both 

Any 

Magistrate 


• Th*M wora* w»r« intntjtutea for Ihe word D tto* by Port II of the Sortand SchedoJo to the Repeel sc asd Amendia* Xet 
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54 a 


XXIII —ATTEMPTS TO COMMIT OFFENCES 


1 

2 1 

3 1 

4 

S 

6 

7 

8 

1 

Offence 

Whether Uie 
Pol ce may 
arrest w th 
out narrast 
or not 

Whether a 
warrant ora 
aummons 
that! ordt 
narllyisaiie, 
in the first 1 
instance j 

whether 
baitab e 
or not j 

Whether 

^1e°er 

not 

pun shraeat under the 
Indian peoat Code 

By whit Coud 
tnabe 

511 

Attempting to commit 
offences punishable with 
transpoftat on or im 

According 
as the 
oSence is 

According 
as the 
offence is 

Accord 
ing as 
the 

Com 

pound 

1 able 
when 
the 

offence 

Transportation or im 
' pnsonment not exceed 
iDg half of the longest 

1 term and of any des 
cnption provided for 
the offence or fine or 
both 

The Court 
by wh ch 
the offence 

attempted 

IS triable 

! 



1 “ 

1 

1 

i i 

1 



Offences agatnst other Laws 


'f 

If punishable with death 
transportation or impri 
sonment for 7 years or 
upwards 

May arres 
without 
warrant 

\\ arrant 

Not j 
bailable ' 

Not 

com 

pound 

able 

! 

Court of 

Session 


If punishable with impri 
sonment for 3 years and 
upwards but less than 

7 years 

Ditto 

Ditto 

Not 
bailable 
except 
in cases 
under 
the 

Indian 

Arms 

Act 

1876 

section 

19 

which 
shall be 
bailable 

Ditto 

1 


Court of 
Session 
Presidency 
ilagistrate 
orfllafis* 
trateoitne 
first clsss. 


If punishable with impn 
sonment for 1 year and 
) upwards but less than 
3 years 

Shall not 
arrest 
without 
warrant. 

Sunimons.1 

1 

Bailable 

Ditto 


Court of 
Session 
prcsidenrT 

Magistrate 
or Mag^ 
trateof the 
first or 
second cl3S«> 


11 punishable with fmpri 
sonment for less than 1 
year or with fine only 

Ditto 

Ditto 

Ditto 

Ditto 


Any 

Magtstrae^ 







-- 

. 
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ORDINARY PO^\ERS OF PROVINCAL MAGISTRATES 
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SCHEDULE III. 

The changes introduced ha« been shonn m italics.) 

{See section 36 ) 

Ordinary powers or provincial magistrates 

/—Ordtnaty Po'ttrs oj a MagutraU of the Third Oats 

(1) Power to arrest, or direct the arrest of, and to commit to custody, a person commuting an offence 

in his presence, section 6-1 

(2) Pouer to arrest, or direct the arrest in his presence of. an offender, section 65 

(3) Power to endorse a warrant, or to order the remoxat of an accused person arrested under a warrant, 

sections 83, 84 and 86 

(4) Power to issue proclamations in cases judicially before him. section 87 

(5) Pouer to attach and sell property and to dispose of claims to attached property m cases judicially 

before him, section 83 

(6) Power to restore attached property, section 89 

(7) Power to require search to be made for letters and telegrims, section 95 
t8) Power to issue search-warrant, section 96 

(9) Power to endorse a search w amnt and order delivery of thing found, secuon 99 

(10) Power to command unlawful assembly to disperse, section 127 

(11) Power to use avil force to disperse unlawful assembly, section I2& 

(12) Power to require military force to be used to disperse unlawful assembly, section 130 

(13) * . . . . 

(14) Power to authorize detention not bung detention tn the custody of the Police of a person during a 

Police investigation, section 167 

(14a) Poierlo postpone issue of process and inquire into ease himself, section 202 

(15) Power to detain offender found in Court, section ssi 

(16) Power to take cognizance of offence, although commuted by European Dritish subject, and to 

issue process returnable before a Magistrate having jurisdiction, section 445 

(17) Power to apply to District Magistrate to issue commission for, examination of witness section 506 (2). 

(18) Power to recover forfeited bond for appearance before Magistrate’s Court, section 514, and tortqutre 

fresh security, section S14W 

(lea) Pooler to make order as to custody and disposal of property pending inquiry or trial, section 616<^ 

(19) Power to make order as to disposal of property, section SI7 

(20) Power to sell * property of a suspe«ed character, section S25 

(21) Power to require affidavit in support of application, section 539 /f 

(22) Power to make local inspection, section SHQB 

fl— Ordinary Powers of a Magistrate of the Second Class 

(1) The ordinary powers of a Magistrate of a third class 

(2) Power to order the Police to investigate an offence incases in which the Magistrate has jurisdiction 

to try or commit for trial, section 155 

(3) Po ver to postpone issue of process and ta inquire into a case or direct tni estigalion, section 202. 

Itl—Ordinary Powers of a Magistrate of the First Class 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, section 98 

(3) Power to issue search-warrant for discovery of persons wrongluUy confined section 100 

(4) Power to require security to keep the peace, section 107 

(5) Power to require secuniy for good behaviour, section 109 

(6) Power to discharge sureties, secuon I26A 

(6<2) Pou. er to make orders as to local nuisances, section IS3 

* Th* word r»T (htbl* b vm tied br Art XVIII of I* l 
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(7) Power to make orders, etc. in possession cases sections 145, 146 and 147 

(7a) power to record statements and confessions during a Police invesltgalton section 164 
(76) Power to authorize delenbon of aperson m the eushtfy of the Police during a Pohtt inveshgehin 
section 167 

(7c) Power to hold inquests^ section 174 

(8) Power to commit for trial section 206 

(9) Power to stop proceedings when no compfaint section 249 

(9a) Power to tender pardon to accom^tce during inquiry into case by himself section 337 

(10) Power to make orders of maintenance, sections 48S and 4^9 

(11) Power to take evidence on commission, section 503 

(12) Power to recover penalty on forfeited bond, section 514 
(12a) Power to require fresh security section 9\AA 

(126) Power to recall case made over by him to another Magistrate section a28 (4). 

(13) Power to make order as to first offenders section 562 

(14) Power to order released convicts to notify residence, section 56S 

IV—Ordinary Powers of a Sulr Divisional Magistrate [^appointed under section 13).* 

(1) The ordinary powers of Magistrate of the first class 

(2 ) Power to direct warrants to landholders section 78 

(3) Power to require security (or good behaviour section no 

^4) » # # * * 

(5) Power to make orders prohibiting repetitions of nuisances, section 143 

(6) Power to make orders under section 144 

(7) Power to depute Subordinate Magistrate to make local inquiry section 148 

(8) Power to order Police investigation into cognizable case section 156 

(9) Power to receiie report of PoUce<»fficer and pass order secnon 173 

( 10 ) * ... * 

(1 J) Power to issue process far person wtdifn local jurisdiction who has committed an offence ouBJ 
the local lunsdiction, section 166 

(12) Power to entertain complaints section 190 

(13) Power to receive Police reports section l9o 

(14) Power to entertain cases without complaint section 190 

(15) Power to transfer cases to a Subordinate Magistrate section 192 

(16) Power to pass sentence on proceedings recorded by a Subordinate Migistrate section 349 

(17) Power to forward record of infenor Court to Distnct Magistrate section 435 (2^ 

(18) Power to sell propert> alleged or suspected to have been stolen et& section 524 

(19) Power to withdraw cases other than appeals and to try or refer them for tnal section 528 

( 20 ) ..... 


y— Ordinary J\>uers of a District Magistrate^ 

(1) The ordinary powers of *i Sub-Divisional Magistrate 
(lu) Po ter to try juvenile offenders seettaniSA 

(2) I ower to require deliver) of letters telegrams etc section 93 ^ 

(3) Power to issue se-irch warrants lor documents in custod) of postal or telegnph aulhonty section 

(4) Power to reijuire security for good behaviour in case of sedition section 108. 

(,- 1 ) P<jw er to discharge persons Ixiuitd to keep the peace or to be of good f>ehn four section 124 

(6) Power to cancel Iwnd for keeping the peace section 125 

(6i) Power to order preliminary inveshgotion by police-officer not below the rant of Inspector < 
certain eases section 196^ 

(7) Power to try summanty, section 26a 

ila) Pouer to tender pardon to accom/4ne ot ary itagt of lease seclian331 __ 


>W .dMbran XMIioflKl 

1 UBd»r lh» TunJ.fc rronlirr Lr n It'CuUt ■»» l» I (III of IMI) |u»» lb* pow»rt iwUlM In P.rl Vof Ih. Third 
• MDAddl nnl I>Mrn lIxiInlM.rrB n n.1 uni>Ta iorth*»rc Ulon K A K V. P CoJ* 
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(8) Pon er to quash convictions in certain cases section 350 

(9) Power to hear appeals from orders requiring secunty for keeping the peace or good behaviour 

section 40(3 

(9a) power to hear appeals from orders of flfagtsirales refusing to accept or rejfcting suretit^ 
section 406<4 

(10) Power to hear or refer appeals from comicuons by Magistrate of the second and third classesi 

section 407 

(11) Powertocallforrecords section 435 

(12) Power to order inquiry i ilo complaint dismissed or case of accused discharged section 436 

(13) Power to order commitment section 437 

(14) Power to report case to High Court section 438 

(15) Power to try European British subjects section 443 

(16) Power to sentence European Briti^ subject to more than three months imprisonment or 1 OOO 

rupees 5ne or both section 446 

(17) Power to appoint person to be Public Prosecutor In particular case section 492 (2). 

(18) Power to issue commission for examination of witness sections 503 s06 

(19) Power to hear appeals from orrevise orders passed under sections 514 siS 

(20) Power to compel restoration of abducted female section 5»2 
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SCHEDULE JV. 

(See serttffns -jf and ^ ) 


additional powers with which provincial magistrates may be 

INVESTED. 


POWERS WITH WHICH A 
MAGISTRATE OF THE 
FIRST CLASS MA^ BF 
1N\ rSTFD 


D\ THE Local 
GovcRN'tsNT 


Ih tilt District 

MACIStKATt, 


(I) Power to require security lor jocxi 
belisviour’ in case of sedition, section U® 
{2} Power to require --ecuru) fors:M4 
behaviour, section llO 

(3) * A « 

(4) Power to make oiUers profubU'D/ 
repetitions of nufsmces, section U3 

(5) Pow er to make orders under section IH 

(6) » * * 

(7) Pow er to issue process for person " 
local jurisdiction who has commuted ^ 
offence outside the local jurisdi«ion, section 
156 

(5) Power to take cognizance of offence* 

' upun complaint, section 190 

1 (9) Power to take cognizance of offences 
upon police reports, section 190 
(JO) Pow er to take cognizance of offences 
without compljinti section 190 
(JI) Power to try summarily, section 2t.O 
(12) Power tohear appeals from com 
by Magistrates of the second nid 
classes, section 407 

<13) pQv^er to sell propert} alleged cr 
suspected to have been Stolen, et^/ secuo 
524 

(Uf * * • 

(15) roWertoUycasesundefseCti<jnl2lA 

of Uie Indian Peml Code 

(* (1) Power to make orders prohibiting 
j repetitions ol nuisances, section 143 

(2) Power to make orders under section 

144 

V31 * * * 

•* (4) Power to f»ke cogrtizmce ofoffcnces 

upon compHint section l^o 
(S) Power to take cognirince ofolten*^ 

I u|ion Police reports, section 190. 

( (6) Puwtr to tnnsfer cn«cs, section 1*12 
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POWERS WITH WHICH A 
MAGISTRATE OF THE 
SECOND CLASS MAY 
BE INVESTED 


r 

I 


POWERS WITH WHICH A 
MAGISTRATE OF THF 
THIRD CLASS MAY BE 
INVESTED 


I 

1 


I 

i. 


POWERS WITH WHICH 
A SUB-DIVISIONAL 
MAGISTRATE MAY 
BE INVESTED 


• Th» »i>rd* and 8pirf« ■ (I) Po»i 


Bv tii£ Local 
GO\ FfcVMENT 


B\ THE District 
Mncistrate. 


B\ THE local 
Go' EKSME''T 


B\ THE DISTRICT 
Magistrate 


■ (1) 

(2) Power to make orders prohibiting 
repetitions of nuisances, section 143 

(3) Power to make orders under sectioa 

144 

(jn) /h)uer to record statements and 
confessions diinng a Foltce invesltgation, 
section 164 

(j5) Power to authorize detention of a 
person in the custody of the Polue during a 
• Police investigation, section 
I (4) Power to hold inquests, seaion 174 

(5) Power to take cognizance of offences 
upon complaint, section 190 

(6) Power to take cognizance o! offences 
upon Police reports, section 190 

1,7) Power to take cognizance ol offences 
without complaint, section 190 

18) Power to commit tor trial, section 206 

(9) Power to make orders as to first offend 
ers, section »62. 

p (1) Power to make orders prohibiting 
I repetitions ot nuisances, section 143 

12) Power to make orders under section 
144 

,} (3) Powerto hold inquests, section 174 
' (4) Power to take cognizance oi offences 

I upon complaint, section 190 
I (5) Power to take cognizance o! offences 
kupon Police reports, section )90 

f I^l) power to make orders prohibiting 
I repetitions oi nuisances, section 143 
' (2> * • * 

) 13) Power to hold inquests, seaion 174 

^ 14) Power to take cognizance ol offences 

j upon complaint, section 190 
' (5) Power to take cognizance oi offences 

I upon Police reports, section 190 

L {€) * * * 

f (1) Power to make orders prohibiting 
I repetitions of nuisances, seaion 143 

I {2) 

(3) Power to hold inquests, section 174 
^ (4) Power to take cognizance of offences 

1 upon complamt, seaion 190 

(5) Power to take cognizance of offences 
^upon Police reports, seaion 190 


B\ THE Local 
,Co\ ermient 


Power to call for records, seaion 435 


•«toB n w»r« rfpwltd fcr «li» Hbfi>p/a* Ao (IT ol 
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SCHEDULE V. 

— The changes introduced have been shown in italics.) 

(■Sire see^on 655*) 

FORJIS 

I.— Summons to an Aecosed Person (s^e tecUon 68). 

To of 

Whereas your attendance is necessary to answer to a charge of [itate ihorUy the offence charged}, 
you are herebj required to appear m person {or by pleader, as ike case may be) before the {Magts(raie) 

, on the 
Herein fail not- 
day of 19 


of 


day of 
Dated this 


{Seal) 


{Signature) 


11.— Warrant of Arrest {see section 75). 

To {name and designation of the person or persons who is or are to execute the warrant). 

WiiEREts of stands charged with ths 

offence oi {state the offence), are hereby directed to arrest the sajd 

and to produce him before me Herein fail not 
Dated this day of 19 

{Seal) {Signature) 

(See section 76 ) 

This warrant may be endorsed as follows — 

U Che said shall give bail himself m (he sum of .. 

with one surety m the sum of (or two sureties each m the sum oi) 

to attend beiore me on the da> of and to continue so to attend until othemn* 

directed by me, he may be released 

Dated this daj of 19 

(Signature) 


111 —Bond and Bail-bond after Arrest nnder a Warrant (see section 66). 

I (name), 0 ] , being brought before the District Magistrate of {orasthecs^f 

may be) under a warrant issued to compel mj appearance to answer to the charge of * 

hereb) bind myselfto attend in the Court of on the day of of 

answer to the said charge, and to continue so to attend until othenvjse directed by the Court, and, m 
ni> making default herein, 1 bind m>seti to forfeit, to Her Majesty the Queen Empress of India, the su 
of rupees 

Dated this day of 19 

{Signature) 

I do hereb> declare myself surety tor the abovenamed of , lhal he shall attend 

In the Court of on the daj of next, to 

charge on which he has been arrested and shill continue so to attend unul otherwise directed by the Co • 
and incise oi his making default therein, 1 bind m>selt to forfeit to Her Majesty the Queen Empres 
Indii, the sum of rupees 

Dited this day of 19 

[{Signature) 

IT.— ProcUtoatlon requiring the Appearance of a Person acenitd {see seetum 87). 

Whfreas complaint has been mide before me that {name, description and address) has 
(or is suspected to ha\e committed) the offence of , punishable under section Ar^/ime) 

Indian Penal Code, and it has been returned to a wirrant of arrest thereupon issued that the jj 

cannot lie found, and whereas it has |>een shown to my satisfaction that the said {name) has absconde (o 
concealing himself to a\oid the senice of the sild warrant), - 

•Tb-^ Bor*« I»et» tuUt lol««l for lh» Bmr»« ‘SSI* br P»rt II of th* S^wnd Bfh»dul» lo th« R»f.»*llii« •"'1 aTBtoiJ 
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Proclamation is hereby made that the said and of Is required to 

appear at {place) before this Court {or before me) to answer the said complaint [on the 
day of ). 

tht'’ daj ol 19 

{Seat) {Stgyialure) 

T.->ProelatnalIoa reqnirln| the Attendance of a Witness {see sechan 67). 

Whrreas Complaint has been made before me that(fw»»»r, desenpiton and address) has committed 
{or is suspected to ha%e committed) the offence ol {menltan the offence concssely) and a warrant has been 
issued to compel the attendance of {name, description and address of the untness) before this Court to be 
exanuned touching the matter of the said complaint , and whereas it has been returned to the said warrant that 
the said {name of witness) cannot be served, and it has shown to my satisfaction that he has absconded (or* is 
concealing himself to avoid the service of the said warrant) , 

proclamation is hereby madethst the said(H<t>Mf) is required to appear at (pi tee) before the Court of 
on the <la> of next at o clock, to be examined 

touching the offence complained of 

Dated this da> of 19 

(Seat) , , T {Signature) 

Tl. — Order of Attachmeat to compel the Attendance of a Witness {see section 88) 

To the Pohceofficer m charge of tlie Police station at 

WiiERSas a warrant has been duly issued to compel the attendance of {name, description and address) 
to testify concerning a complaint pending before this Court, and it has been returned to the said warrant that 
It cannot be served, and whereas it has been show nio my satisfaction that he has absconded (oris concealing 
himself to avoid the service ofthesaid warrant), and thereupon a has beenorishetng duly usued* 

and published requiring the said to appear and giv e evidence at the time and place mentioned 

therein.t 

This IS to authorize and require >ou to attach by seizure the moveable property belonging to the said 
to the value of rupees which you may find within the district of and 

to hold the said property under attachment pending the further order of this Court, and to return this warrant 
with an endorsement certifying the manner of its execution 

Dated this day of 19 

{Seal) {Signature) 

Order of Attachmont to compel the Appearaaoe of a Perioa acesied {see section 83) 

To {name and designation of the person or persons who ts or are to execute the warrant). 

Whereas complaint has been made before roe itat {name, description and address)hi5 committed (or 
IS suspected to have committed) the offence of punishable under section of the 

Indian Penal Code, and it has been returned to a warrant of arrest thereupon issued that the said {name) 
cannot be found , and whereas it has been shown to my satisfaaion that the said {name) has absconded 


land paying revenue to Government in the village {or to on) of , In the distnct of 

,vtr, , and an only order has been made forthe attachment thereof 

You are hereby required to attach the said property by seizure, and to hold the same under attachment 
pending the further order of this Court, and to return this warrant w ith an endorsement certifying the manner 
of its execution. 

Dated this day of t9 

{Seat) {Signature) 
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^ ‘ Order authorizing (in Attftchroent hy the Deputy Commiitloner as Collector irc/ton bs) 

To the Deputy Commissioner of the distnct of ' 

Whereas complaint has been made before me that {name, description and address) has committeJ 
{or IS suspected to have committed) the offence of punishable under section 

of the Indian Penal Code, and it has been returned to a uarrant of arrest thereupon issued that the said 
{name) cannot be found, and whereas it has been shown to my satisfaction that the,_said {mmi) has 
absconded (or is concealing himself to avoid the service of the said warrant) and thereupon a Proclamation 
'been or u being duly issued * and published requiring the said to appe&r to answer the said 

charge within days t and whereas the said is possessed of certain land papes 

reNenueto Government tnthe village (or town) of in the district of 

You are hereby authorized and requested to cause the said land to be attached, and to be held under 
attachment pending the further order of this Court, and to certify without delay what you may have done m 
pursuance of this order 

Dated this day of 19 

{Seal) {Signature] 


711 — Variant la the first Instance te bring up a witness {see section 90). 

To {name and designation oj the Police officer or cdker person or persons who is or are to execute the warranty 
Whereas complaint has been made before me that of hasler" 

» suspected to have committed) the offence of [mention the offence concisely) and it appears likely that (i’^" ' 
and description of witness) can five evidence concerning the said complaint , and whereas I have good 8” 
sufficient reason to believe that he will not attend as a witness on the hearing of the said complaint unle»* 
compelled to do so 

This IS to authonze and require jou to arrest the said [navie) and on the da) of 

bring him before this Court, to be examined touching the offence complained of 

Given under my hand and the seal of the Court, this day of 19 

{Seat) {Signature) 


7111.— Yfairaut to search after Intormatiou of a pArticalar offence [see section 96). 

'To [name and designation of tke’Police-officer or other person or persons who is or are to execute the warr^at) 
Whereas information has been laid (or complaint has been made) before me of tJie commission 
suspeaed commission) of the offence cf [mention the offence eoncesefy), and it has been made to appear to 
that the production of [specify the thing clearly) is essential to the inquiry now being made or about to h® 
made into the said offence or suspecled offence , 

This IS to authorize and require >o« to seardi for the said [the thing specified) m the {describe the house 
or place or part thereof to which the search is to be confined) and, if found to produce the same forthwith be/or* 
this Court, returning this warrant, with an endorsement certifying what you have done under it, immediate) 
upon its execution 

Given under my hand and the seal of the Court this day of 19 

{Seat) {Signature) 


IX.— Warrant to seaiQh suspected place of deposit [see section 98). 

To {name and designation of a Pohee-ojficer above the rank of a Consttble). 

Whereas information has been laid before me, and on due Inquiry thereupon had I have been led to 
bellev c that the {describe the house or other place) is used as a place for the deposit {or sale) of stolen prope'iy 
{or if for either of the other purposes expressed in the section stite the purpose in the words of the seehon) 

• toiH fof ih» wore* • Prorlsmsllon *■« dulr l*<U'e bjr H«CriraiAal Proe»<lur»(Am»Bdm»nt) Act l»n IXVIII of ••l*V 
t »oTtl» “ inii " h>T« been omfltH br |K« C» mlnai IVocoJutc (AmcnJnifnO Act 11*1 (TVTir of II l) 
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This IS to authonze and require jou to enter th6 said house (or with Such afeslstance as 

shall be required, and to use, if necessarj, reasonable force for that purpose, and to search every part of the 
s&x6\\o\3se{or othty place on/ the search ti io be confined to a part, specify the part r/oar/v) and to seize and 
lake possession of any property {or documents, or stamps, or s^ls, or coins, or obscene objects, uj the ease 
way if)— [Add [when the case regutres tl) and also of any instruments and materials which you may reasonably 
believe to be kept for the manufacture of forged documents, or counterteit stamps, or false seals, or counterfeit 
coin (nr the case may if)], and forthwith to bring before this Court such of the said things as may be taken 
-possession of, returning this warrant, with an endorsement certifying what you base done under it, immediately 


Upon Its execution. 

Given under my hand and the seal of the Court, this 

day of 

19 

(Seal) 


[Signature) 


X.— Bond to keep the Peace [see section 107) 

Whereas I (nniMf), inhabitant of [ptace) ha\e been called upon to enter into a bond to keep the 
peace, for the term of or until the completion of the inquiry %n the matter of now pending 

tntheCourtof * I hereby bind myself notto commit a breach of the peace, or do any act that 

may probably occasion a breach of the peace, during the said term or until the completion of the said inquiry * 
and in case of my making default therein, I hereby bind myself to forfeit to Her Majesty the Queen Empress of 
India, the sum of rupees 

Dated this day of 19 

' Signature) 


XI,— Bond for Good Behavtonr [see seetions\^%, 109 iz»if 110), 

Whereas I (nmnf) inhabitant of (//off), have been called upon to enter into a bond to be of good 
behaviour to Her Majesty the Queen- Empress of India, and to all Her subjects for the term of [state the penod), 
or until the completion of the inquiry tn the matter of now pending tn the Court of 

I hereby bind myseUtobeof good behaviour to Her Majesty and to all Her subjects dunng the said term or 
until the completion of the satd inquiry,* and, id case of my making default therein, I bind myself to forfeit to 
Her Majesty the sum of rupees 

Dated this day of 19 

(Signature) 

( jyhere a bond with sureties m to be executed, add)— We do hereby declare ourselves sureties for the 
abovenamed that he will be of good behaviour to Her Majesty the Queen Empress of India, and to 

all Her subjects dunng the said term, and. ta case of his making default therein we bind ourselves, jointly and 
severally, to forfeit to Her Majesty the sum of rupees 

Dated this day of 19 

[Signature) 


XII.— Enmmona on Information of a probable Breach of the Peace [see section 114). 

To of 

Whereas it has been made to appear to me by credible information that [stale the substance of the 
informatum), and that you are likely to commit a breach of the peace (cir by which act a breach of the peace 
will probably be occasioned), you are hereby required to attend in person [or by a duly authonzed agent) at the 
office of the Magistrate of on the day of 19 , at ten 

o’clock in the forenoon, to show cause why you diould not be required to enter into a bond for rupees 

[when sureties are requtnd, add, and also to givesecunty by the bond of one («>rtwo as the case maybe) 
surety (c>r‘ sureties) in the sum of rupees [ei<inf more than wre)] that you will keep the peace for the 

term of 

Given under my hand and the seal of the Court, this day of ig 

[Seel) [Signature) 

* IntrrtrJ by th« Cnaunal Pr<ic«4iir*|Amnidinrat} Act ittl (XV1I| of 1931] 
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XIII.— Warrant of Commitment on Fallnre to find Seesrlty to keep the Peace [set seclton 123 ). 

To the Superintendent {or Keeper) of the Jail at 

Whereas {name and address) appeared before me in person {or by his authorized agent) on the 
day of in obedience to a summons calling upon him to show cause why he should 

not enter into a bond for rupees with one surety (era bond with two sureties each m 

Rupees ), that he, the said (name), would keep the peace for the period of months, 

and whereas an order was then made requiring the said to enter into and find such security Wi 

secunfy ordered when %l differs from that mentioned tn the summons), and he has failed to comply with the said 
order , 

This is to authorize and require you, the said Supenntendent {or Keeper), to receive the said («<iw) 
into your custody, together with this warrant, and him safely to keep in the said Jail for the said penod of [Um 
of imprisonment) unless he shall in the meantime * [be lawfully ordered to be released] and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 19 

(Seal) (Signature) 

XIY.— Warrant of Commitment on Faflnre to find Becnrlty for Good Behaviour. 

{See section 123) 

To the Supenntendent {or Keeper) of the Jail at 

Whereas it has been made to appear to me that {name and description) has been and is lurking 
within the distnct of having no ostensible means of subsistence {or, that he is unable to give *5) 

satisfactory account of himself) , 

or 

Whereas evidence of the general character of {name and deenption) has been adduced before me 
and recorded, from which tt appears that he is an habitual robber {or house-breaker, etc, as the case tnay bi ) , 

And whereas an order has been recorded suting the same and requiring the said («awe) to furrasb 
secunty for his good behaviour for tlie term of (state the period] by entering into a bond with one surety 
{or two or more sureties, as the case may he), himself lor rupees , and the said surety {or each oi 

the said sureties) for rupees , and the said (mime) has failed to comply with the said order and forsuch 

default has been adjudged imptisonment foe {state the term) unless the said secunty be sooner furnished, 

This 13 to authorize and require you, the said Supenntendent (or Keeper) to receive the said 
into your custody, together with this warrant, and him safely to keep m the said Jail for the said period 
{term of imprisonment) unless he shall m the meantime t (be lawfully ordered to be released] and to return 
this warrant with an endorsement certifying the mauner of its execution 

Given under my hand and the seal of the Court, this day of v ’ 

(Seal) {Signature) 

• XT.— Warrant to Discharge a Person Imprisoned on Fallnre to give Becnrlty. 

(See sections 123 and 121 ) 

To the Superintendent (or Keeper) of the Jail at {or other offieer 

in whose custody the person iij 

'^\\'£.'KE.Ks{natne and description of prisoner) was committed to your custody under warrant o 
Court, dated the day of and has since duly given secunty under section 

of the Code of Criminal Procedure , 


and there has appeared to me sufficient grounds for the opinion that he c 


1 be released witliout h 


toOiecommunity, . j, 

This is to authorize and require you forthwith to discharge the said {name) from your custody un 
he Is liable to be detained lor some other cause 

Given under my hand and the seal of the Court, this day of 19 

(&a0 _ 


n rrIntcMl Ihr RrpMlInf in<) A 


(Sienaf ure) 

hli furnr I'”' ‘urpt '*1 
iC8«ond Sch»duI«to »h» 

hi< iurtlr lor turrllei) *"!f 
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XYl.-'Order for ths ratnoval of Naisaneel (sig section 133). 

To {name, Uescription and adJress\ 

WiJFREis It has been nnde to ajjpsir tome lliUyou have ciu-.ed an obstruction [or nuisance) to 
persons using the jiublic road wiy (or tiMrr ptbltc plug) whidi.etc (rfrrcnde /Ac marfor/ai/ic place), by, etc 
{slate whU Uu ihit causes the obstruction or tiaisance\ and that such obstruction (or nuisance) still eaists, 

or 

WiiERLvs It Ins been mide to nppear to me that >ou are carrying on as owner, or manager, the 
trideoroccupation of {state the p xrticular trtde or occupsltan and the place where tl iS carried on), and \\iiX 
the same is injurious to tlie public health (or comfort by reason state briefly tn what manner the injurious 
effects arc caused), and should be suppressed or removed to a different place , 

or 

WitERtAs It has been nnde to appear to me that you are owner (or are in possession of or have the 
control over) a certain tanh(orwell or excavation) adjacent to the public way {describe the thoroughfare) 
and that the safety of the public is endangered by reason of the said tank (or well or excavation) being 
wiUiout a fence (or insecurely fenced) , 

or 

Where \ s, etc (<u the ease may be), 

I do hereby direct and require you within (state the tune allowed) to {slate what ts required to be 
done to abate the mis inee) or to apjx. «r at m tlie Court ot on the 

diyuf next and to show cause why tins ordershould not be enforced , 


I do hereby direct and ruqturn you wniun {state the time a/lowed) to cease carrying on the said trade 
or occupation at the said place, and not again to carry on the same, or to remove the said trade from the 
place w here it is now earned on, or to appear, etc , 

or 

I do hereby direct and require you withm(s/<i/# the time allowed) to put up a sufficient fence {state 
the kind offence and the part to be fenced) , or to appear, etc , 

or 

1 do hereby direct and reiiiiire you etc {as the case may be). 

Given under my hand and the seal of the Court, (Ills day of 19 

(Self) {Signature) 


XYII — Magbtrate t Order ceniUtatlog a Jary {see section 138). 

WiiFKi vs outlie day of 19 an order was issued to (name) requiring him (rfi/r 

the effect of the order) and where is the said (eaMO)has applied to me, by a petition beanng date the 
day of . for an order appointing a Jury to tty whether the said reated order is reasonable and 

proper, I do hereby apjxjint {the names, etc, of the flve or more furors) to be the Jury to try and decide 
the said question, and do require the said Jury to report their deasion within days from the date 

of this order at my othce at 

Given under my hand and the seal of the Court, this day of 19 . 

(5m/) {Signature) 


XTIIl.— Uagulrate’a Katlee and Peremptory Order after the Ffndiog by a Jury (see section 140) 

To {name, description and address). 

1 herbuy give you notice tint the Jury duly appointed on the petition presented by you on the 
day of have found lhat the order issued on the dayof requinngyou 

{state subslantiailytkerequisiltonin the order)iittasoi\3hoVS'b proper Such order has been made absolute 
and I hereby direct and require you to obey the said order within (r/jjr the time (://^rif), on pen! of the 
penalty provided by the Indian 1‘cnal Lode for disobedience thereto 

Given under my hand and the seal of the Court, this dayof 19 . 

(Seal) 


day of 


(Signature) 
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XIII.— Warrant of Cotninltment on FaUare to find Seenrity to keep the Peace [see section 123). 

To the Superintendent [or Keeper) of the Jail at 

Whereas [name and address) appeared before me in person [or by his authorized agent) on the 
day of in obedience to a summons calling upon him to show cause why he should 

not enter into a bond for rupees with one surety (or a bond with two sureties each m 

Rupees X that he, the said (Kom^), would keep the peace for the period of months, 

and whereas an order was then made requiring the said (Mam;) to enter into and find such security 
security ordered ivhen it differs from that mentioned t/Tthe summons), and he has failed to comply witli the Said 
order , 

This IS to authorize and require you, the said Superintendent [or Keeper), to receive the said (wm;) 
into your custody, together with this warrant, and him safely to keep in the said Jail for the said penod of [linn 
of imprisonment) unless he shall mthe meantime* [be lawfully ordered to be released] and to return this warrant 
with an endorsement certifying the manner of its execution 

Given under my hand and the seal of the Court, this day of 19 

[Seal) [Signature) 


XIY.— Warrant of Commitment on FaDnro to find Secnrlty for Good Behaviour. 

[See section 123 ) 

To the Supennteiident [or Keeper) of the Jail at 

Whereas it has been made to appear to me that (name and description) has been and is lurtanj 
within the district of having no ostensible means of subsistence (or, that he is unable to give any 

satisfactory account of himself) 

or 

Whereas evidence of the general character of [natne and decnphon) has been adduced before me 
and recorded from which it appears that he is an habitual robber (or house*breaker, etc, as the case Ptayfi*), 

And whereas an order has been recorded stating the same and requiring the said (flut/ir) to iunu^b 
security for his good behaviour for the term ol [state the period) by entering Into a bond with one si«ty 
(or two or more sureties, as the ease may be\ himself for rupees , and the said surety (or" each of 

the said sureties) for rupees , and the said [name) has failed to comply with the said order and forsuch 

default has been adjudged imprisonment for [state the term) unless the said security be sooner fumished , 

This IS to authorize and require you, the said Supenniendent [or Keeper), to receive the said («^'«) 
Into your custody, together with this warrant, and him safely to keep m the said Jail for the said periwo 
[term of imprisonment) unless he shall in the meantimef [be lawfully ordered to be released] and to return 
this warrant with an endorsement certifying the manner of its executioa 

Given under my hand and the seal o! the Court, this day of 

[Seat) [Signature) 


'XT.— Warrant to Discharge a Penen Imprisoned on Failure to give Becarity. 
[See sections 123 and IZlJ 

[or other 


To the Supenniendent [or Keeper) of the Jail at [or other o^cer 

in whose custody the person is\ 

Whereas [name and description of prisoner) was committed to your custody under warrant o 
Court, dated the day of and has since duly given secunly under section 

of the Code of Cnmiml Procedure , 

or 

and there has appeared to me sufficient grounds for the opinion that he can be released without hai 
to the community , ,.5 

This is to authorize and require you forthwith to discharge the said [name) from your custody 
he is liable to be detained lor some other cause 

Given under my hand and the seal of the Court, this day of 19 

Mid tnnd Tn'^bl7hMMVh7M 
Am»cd nc Art l»03<IofiM») 


<tif with the Midortfrr br hlmcrlf and hli aurrlr 

Part Ilof tlrSrmnd Sfhndulrtn th» * 


A (Mair) nlntsTd 


,r (araurrllr*) 
.initinrAM ifnlH ef 
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XVI.— Order for the remoTil of Natiftneee {at seelion 133> 

To {name, d'scnpiton and adiress). 

WirERE\s It has been nude to appeir to me that you have caused an obstruction {or nuisance) to 
persons using tlie public road wiy{orother fitblic which, etc the road or public place), by, etc. 

{slate whit tits that causes the obstruction or uuisanco\ znd that such obstruction (or nuisance) still exists, 

or 

\ViiEK£-V3 It has been nude to appear to me that you are carrying on as owner, or manager, the 
tride or occupation of {state the p trlunlar trtde or ocenpilton and the place where tl ts earned on), and that 
the same is injurious to tlie public health {or comfort by reason state briefly tn what manner the injurious 
e fleets are caused} and should be suppressed or removed to a different place , 

or 

Whereas it has been made to appear to me that you are owner (or are in possession of^r have the 
control over) a certain tank (or well or excavation) adjacent to the public way {describe the thoroughfare) 
and that the safety of the public ts endangered by reason of the said tank {or well or excavation) being 
wiUiout a fence {or insecurely fenced) , 

WiiERLAS, etc (oi the case may be), 

I do hereby direct and require >ou within {state the tune allowed) to {stiU what « required to be 
done to abate the nnis inee) or to ippe tr it m tlie Court ot on the 

day of next and to show cause why tins order should not be enforced , 

or 

I do hereby direct and require you within {slate the time allowed) to cease carrjmg on the said trade 
or occupation at the said place, and not again to carry on the same, or to remove the said trade from the 
place where it is now earned on, or to appear, etc, 

or 

Idohereb) direct and require you within (//u/e the time allowed) to put up a sufficient fence {shilt 
the kind offence and the part to be fenced] , or to appear, etc , 

or 

I do hereby direct and require you etc {as the case may be)- 

Given under my hand and the seal ot the Court, this ih> of 19 

{Seal) {Signature) 


XVII — Maglatfate i Order conatUatlag a Jury (;r; section 138). 

WHbK^ lb on tlie day of 19 an order was issued to {name) requiring liim {side 

the effect of the order) uid w here is the said {name) has applied to me, by a petition beanng dale the 
day of for an order appoHiting a Jury to try whether the said recited order is reasonable and 

proper, I do hereby apixnnt {ihe names, etc, of the five or more Jurors) \o be the Jury to try and decide 
the said question, and do require die said Jury to report their decision within days from the date 

of this order at mj othce at 

Given under my hand and the seal of the Court, this day of 19 

(Signature) 

XVIIl.— M»gi»U*tc’s Notice and Peremptory Order after the Finding by a Jury {see section 140) 

To {name, description and address). 

I HEREBV give )ou notice that the Jury duty appointed on the petition presented by you on U»e 
dayof have found that the ordtf i»ued on the dayof rcquinngjou 

{stite substantially the requtstitonin the order)i^nAson3}s\fi ind proper Such order has been made absolute 
and I hereby direct and require you to obey the said order wiihiinj/j/? the time tf//<wrt/), on |>enl of th« 
penalty provided by the Indian I enal Code tor disobedience thereto 

Given under my hand and the seal of the Court, this dayof 19 . 

£ 
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XlX.—loJan Uoa ta prjflds tm-alneat Diaiei* psalintf laqntrjr by Jury (see uction 142). 

To [ttarne description and address) 

W^^REvs the inquiry by a Jury appointed to try whether my order issued on the du of 

19 .isreasoiuWe and proper is still pending, and it has been made to appetr to me ihaj the 
nuisance mentioned m the said order is attended with so imminent senous danger to the public as to reader 
necessary immediate measures to prevent such danger, Ido hereby under the proMSJons of sedJOnIt2of 
the Code of Criminal Procedure, direct and enjoin jou forthwith to {siUe plainly ukat is reguirei hii 
done as <x tcinpjr try safeguard) pending the result of the local inquiry by the Jury 

Guen under my hand and the seal ol the Court, this day of 19 

{Seal i^Sign t re) 

XX.— MagUtrale’i Ordcf ppohlhltlng the Repetition, etc., of a Hnlsaoce {see section 143> 

To {name, descripiton and address) 

UiipRPts It has been made to appear to me that, etc {stale the proper rectial guided hy Fora 
No XVI or I orm So XXI <ii the ease may he), 

I do hereby strict)} order and enjoin you not to repeat (he said nuisance by again pUemg or causi ;» or 
l>ermitimglo be pheed tic {as the ease may he) 

Given under my hind and the seal ofthe Court this dayof 19 

{Signal ire) 

XXI —Maglstrate’e Order to prevent ObstrnctloD, Rlot> etc {see section 144). 

To (nflMir, desertplian and address) 

WiiERBAS It has been made to appear to me that you are In posse sion {or have the management) of 
{desertie r {early the pioperty) and that in digging a dram on the said land, you are about to thrower pbe^a 
portion of the earth and stones dug up upon the adjomtng public road so as to occasion nsk of obstruction to 
yiersom vising the road 

o> 

\\ Ml Rt AS It has been made to appear to me that you -vud « number of other persons [mention 
of ptrsoi\s)-\xt vbout to meet and proceed in a religious procession along the public street etc. {aslhecite''^*P 
be) and tint Midi procession is likely to lead to a not or an affray 

WiitKiAs etc. tfli rtc rnic i«(Ty ^e), 

I do hereby order >ou not to place or permit to be placed any of the earth or stones dug frunilif^*" 
liny put of the s lUl rovd 

or 

I do fiercby prohibit vlie procession passing 'ilony. the said street and suicllj vnrn and enjoin 
f nCc miy pm' nr suviV intnanjsivnr itoras- dh'yiruse’ rtr^nrirf 

Given under ni> fund and the seal of the Court this day of 19 

(Se<i/) {Signal re) 

XXII — Haglstrate i Order deelarlog Party entitled to retain Poisesifon of Land, etc., In Dhpate 
{see sectioH 145) 

It appearitig to me on the grounds duly recorded dm a dispute likely to induce a breacli of the 
cxNted l>cl\v ecn {describe the psrlies by name and resulenee or residence only tf the dispute be beta cm ^ 

of ii//flgr»i) concerning cemln {side connsely the subject of dispme) situate wnhmthe local limits 
jurisdiction nil the sud p irties were called upon to give in awrmen statement of their resj>ective claiii« 

Mm. f ict of actual po'«MSsion of the said {the subject of dispute) And being satisfied by due inquiry bad 
without reference to the merits of the claim of cuber ol the said parties to the legal rigtit of pxi^sesslon f ‘ 
chlm of actiiAl jxrisevsloti b) the said {name or n tmes or destrtplton) Is true 

I do d(.ci Ic nml dechre that he is (o» they are) In possession ol the said (Me subject 
entUled lo renm ai ch JH> session until ousted by doe cuur^ of law, and do strictl> forbid any di'turt snee o 
1 >r their) jio^scsMou In tin. meantime 

Give 1 urnler myhand and tlie seal of the Court this dayof 18 

(.Sraq {Siguafure) 
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XXII) — Warrinl ot Attschmeiit In the tste of » Dlif o(e as to the Possession of Land, etc 
(see stchon t-l6V 

To the Police-officer tn charge of the Police station at [or. To the Collector of 

] 

Whereas it has been made to appear to me that a dispute likely to induce a breach of the peace 
existed between [dfsertie the parlies (onterntd by name and residence or residerce only if the dupnU be between 
bodies of nil gers) concerning certain [stale conttstly the subject of dtspule) situate within the limits of my 
jurisdiction and the said parties were thereupon duly called upon to state m writing their respectlxe claims as 
to the f-ict of actual possession of the said and whereas upon due inquiry into the said 

claims I have decided that neither of the said parties was m possession of the said (fiic [or 

I am unable to satisfj mj^el/as to which o/ the said parties was m possession as aforesaid] 

This IS to authorue and require jou to aitacli the said (/Ac subject of di putt) by taking and keeping 
possession llureof and to hold the same under attachment until the decree or order of a competent Court 
determining llie rights of the parties, or the claim to possession, shall base been obtained and to reliirn this 
w irrant with an endorsement certifying the manner of its execution. 

Giieii under niy hand and the seal of the Court, tins daj of lil • 

[Seat) [Signal ire) 

XXIV— UagUtr&tea Order prohibition the dolojof anything on Land or Water [see section 147). 

A DISPUTE having arisen concerning the right of use of (i/a/c concisely the subject of dispuh) situate 
iiithti] the limits of tny jurisdiction the possession of which land [or water) i> climied exclusively by 
[describe the p rson or persons) and it appearing to me on due inquiry into the same that the said land [Or 
water) has been open to the enjojmeqt of sucli use by the public (on / an indtvtlnil or a clissof persons 
desmbe him or them) and [if the use ean be enjoyed throughout theyear) that ihe said use ins been enjoyed 
within three months of the institution of sax^nvivar^ (or.tf the use is enjoyible oiilyat parlieular seasons, 

say during the last of the seasons at winch the same is capable of being enjoyed ) 

I do order that the said [the elaimant or etaxniants of possession) or anyone In tlieir interest, sliall not 
take [or retain) possession of the said land [or water) to the excinsion of the enjoyment of the right of use 
aforesaid, until he [or they) shall obtain the decree or order of a competent Court adjudging him [or them) to 
be entitled to exclusive possession 

Given under my hand and the seal of die Court Ibis day of 19 

[Seal) [Sigiia/ire) 

XXy — Bond and Ball bond on a FreUmlnary Inquiry before a Police officer [see section 169). 

I (niJ> le) ol being charged with the offence of and after inquiry required to 

apj^ear before the Magistrate of 


and after inquiry called upon to enter into my own recognirance to appear when required do hereby bind 
myself to appear at , in the Court ol , on the day of 

next [or on sudi day as I may hereafter be reiuired to attend) to answer further to the 
said charge, and in case of my making default herein I Umd myself to forfeit to Her Majesty the Queen 
Empress of India, the sum of rupees 

Dated this day of 19 

[Signal ire) 


I hereby declare myself (t>»- we jointly and sexerally declare ourseUes and each of usj^siirety [or 
surelies)fir the above said that he shall attend at , in die Coun of 

, on the day of next [or on such day as he nuy hereafier 

be rojmred to atlend), further to answer to the diarge pending against him and in case of his making 
default therein I hereby bind mysetf [or w-e hereby bind ourseKes) to forfeit to Her Majesty llii* Queen- 
Empress of India tile sum of rupees 


day of 


[St£naturf) 
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XXYI.— Bond to Bpoiecnte or giro EvJdenco [see sectxon 170) 


I (ftrtw/?), of [place'), do hereby bind mjself to nltend at In the Coutt of 

at o’clock on the diy of next and then 

and there to prosecute [cr to prosecute and gi\e e\ide«ce) (pr to Ri\e eMdtnre in the in liter of a charge of 
against one <4 and, in case o! making dcf mU lierem, I I ind mjself to forteit to Her 
Majesty the Queen Empress of India, the sum of rupees 

Dated this day of 19 , 

[Si£'taluri) 


XXTII —Notice of Commitment by Magistrate to Government Pleader [see sec/ion 2I6)> 

Tjie Magistrate of hereby gives notice that he has committed one 

for tnal at the next Sessions, and the Magistrate hereby instructs the Government pleader iq 
conduct the prosecution of the said case 

The charge against the accused is that, eta {s/a/e the offence as »« the charge). 

Dated this day of 19 

{Stgnalire) 


XXTIII.— Charges (see seehons 221. 222, 221). 

(I) Charges with one Mead. 

til) \\name and cffiee of Aftgtslrale ete'\ hereby charge you [wnwf tyflrfwierf /^rrPn]as follow* ■” 
That you, on or about the dayof at , wiged «ir against 

n . 1 .. _i,. QueenEmpress of India md thereby committeil in offence pimfshabfe tadrr 

" section 121 of the Indnn Penal Code, md within the cogmnnce of the Court oj 
Session \uhtn the charge is framed hy <t Presidency i7A»^»i/«T/r,/W'Coiirt of Session substitute IhS*' Court; 
(c) And I hereby direct tint you be tried by the said Court on the siid clnrge 

[Signature and Seal of the J[f 

[Pobi stibsliiu/eJ for{b)] — 

(2) That you, on or about the diy of , at . . 

n«.rtio intention of inducing tlie Hon ble /J i , Member of the 

* " Governor General of India, to refrain from exercising n lawful power as such M*" | 

assaulted such Member, and thereby committed an offence punishable under section 121 of the Indhti ru 
Code, and vvithln the cognlzmce of the Court of S^sion \or High Court] 

(3) That you, being a public servint In the depnrtment, directly accepted from [ilate i^ 

Ontm-iio HI for another pTTty [r/i* Me f/aw] a grttiflnlion oUier th in legal remuren^w 

as a motive for forbeiriiig to do an officnl act, and ihtrebv committed an ^ 
piinishabfe untfer scctfon 161 of the Indnn leinl Code aiKfvvitfifn the cogni/ nm. ofifie Cbrmfpv' • ’’ 
High Court] 

(4) That you, on or about the day of , at 

did (or oniiUed (o do, as the case iej ' 

Dtfctoo H such conduct being contruy tothe provisions of Act .section 

and known by you to be prejudicial to ,and thereby com nilled an offence punl'i^ * 

section 16h of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court). 

n or alwm the day ol , it , in «he course of 

of , Iwfore , stated In ev idcnce lint '• ^ 

statement you either knew or believed to be fiNe ordul not Ulicve to ,„i^ 

thereby committed an offence punls!nl»le under section |«1 of the liidun Pen il Coile, and wllhln 
ance ot the Court of Session [pr High Court] 

(6) That you, on oraboiit the dij of ,at ' li 

homicide not amounting to murder, causing the I’lith of .and ih * ^itlln 
On mmi -a »«• niUlevl an offence punldinl te uiuler section 104 < ! ll i Ii di m 1 tn d Ctxlc, 

tl>e coenLaoce of the Court ol Session [ot High Coun] 


(5) Thit you i 
On •«rt 
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(7^ Thit \ou, on or about the da> of , at .abetted 

OnsectoDSos the conimi<5sion of suicide b) ^4/?, a person Jnn snte of intoxication, and thereby 

committed an offence pnnishible under section 3DC of the Indian Peinl Code and 
within the cognizance of the Court of Session [t>r High Court] 


(8) Thatjou on or about the day of ,at .\oluntanIy 

On on 32 S caused gresous hurt to , andtherebj committed an offence punishable under 

section 5f2S of the Indian Penal Code, and within the cognizance of the Court of 

Session [ar High Court] 


(9) Tlial )ou, on or about the day of .at .robbed 

On tnct on sot [staii the tiaiHt] and thereby committed an offence punishable under section 392 of 

the Indian Penal Code, and within the cognizance of the Court of Session [<’r'High 
Court] ... L 6 


(10) That jou, on orabout the dayof .at .committed 

On »»ft on ass dacoity, an offence punishable under section s^S of the Indian I enal Code, and w ithin 

the cognizance of the Court of Session {or High Court] 

{In ((^uiirttdby MaguirttUi mbititute “ within |m> cognizance” for " w ithin the cognizance of the 
Court of Session and in (z) omit *' by the said Court’] 


(11) Charge wtth two or inoreHeadi. 

(rt) I {>inme andoffict of Migutrate^ z/z]hereb> charge you {nime of aeeused fnrsoti] n follows — 

(i) lhatyou onorabout (he dnyol it knowing i coin to 

0 iKionaii ^ counterfeit delivered the same to another person l>y inme ///? is genuine 

and thereby committed an offence punishable under section 241. of the Indnii I cm) 
Code and wiOiin the cognizance of the Court of Session (or High Court] 

.SVzowrf^— That you on or about the dayof , it knowing 

1 coin to be counterfeit attempted to induce another person, by name AT to receive it is genuine ind 
thereby commuted an offence punishable under section 241 of the Indian Penil Code ind within the cOaHiztHce 
o! the Court of Session {or High Court] 

(e) And I hereby direct that you be tned by the said Court on the said charge 


(5i^«<7/«rf and Seat of Ike MagMtrate\ 

{To be iubsltluted for (dl] — 

( 2 ) That you on or ibout the dayof it 

On ifft on* Ml « i SOI committed murder l)> causing the death of ind thereby committed 

° an offence punishable under section 302 of the Indiin Penal Code, ind within the 

cns“te<iice ol the Court a! Sess:on [or High Court] 


Secondly —That you on or about the day ol , at by causing the 

deith of , committed culpible homicide not amounting to murder, and thereby committed an 

olTeiicc pumshible under section 804 of the Indian Penal Code, ind within the cognizance of the Court of 
Session \or High Court] 


(3) That you on or about the day of , at , committed 

theft and thereby committed on offence punishable under section 373 of the Indian 
or* 3 >«nd Penal Code, and within the cognizance of the Court oi Session {or High Court] 


Seeordl^ —That you on or iboutthe dayof , at , committed 

theft having made preparation for causing death to a person in order to the commuting of such Uielt, and there- 
by commuted an offence punishihle under section 382 of the Indian Penal Code and within the cognizance of 
the Court ol Session [or High Court]. 

7/ttfJ/} — Tliat you on or about the day of , at 

committed theft, having made preparation for causing restrauit to a person in order to ibe ePtamg of your 
escape after the commuting of such theft, and thereby committed an offence |unish»ble under section 882 t<f 
Indian lenal Code, and wiUun the cognizance of the Court ot Session [urliigb Court]. 
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That>ou on or about the day of , at 

committed theft, having made preparation for causing fear of hurt to a person in order to the retaimns of 
property taken by such theft and thereby committed an offence punishable under section 382 of the Indisn 
Penal Code, and w uhin the cognizance of the Court of Session \pr High Court] 

(4) That you, ou or about the day of 

,in the course of the inquiry into , before 

wrtio'n'iw"^* r'nrpes on , Stated in e\ idcncc that “ 

and that you, on or about the day of .at 

III the course of the trial of before , stated w 

the evidence that “ , oneofwhich statements you either knewor believed to be fake or 

did not believe to be true, and thereby committed an offence punishable under section 19J of ihe Indian I era! 
Code, and w nhm the cognizance of the Court ol Session [or High Court] 

[In lases Ined by Migisiratet subshtute '• uilhin m> cognizance ” /ur “ within the cognizaiice of tfi* 
Court of Session and m (c) oMil by the said Court’ ] 


(111) Charge foe Theft after prevlOBs Coavletlea. 

I i»/itf atid oj^n 0 / Illagulro/e, e(o) hereby charge youfMOine of rtrr«r<*rf person) as follows — 
Ihityou on or about the dayof ,at 

commuted theft aud thereby commuted an offence punishable under section 379 of the Indi in Penal Coif<* s’' * 
w uhin the vognizaiKe of the Court of Session [< r as the case m be} 

\iulyoii tlu. said stand further charged that you, before Ihe commuting of the 

offence that is to b ly , on the diyof , had been vomirted 

by the [sii/e 0>iitlby which tonoultm was had) at of an offence punislnble uiid'=f 

Chapter XVII of the Indian Penal Code with imprisonment for a term of iliree years, tint h to sn 
offence of house-breaking by night (desenbe the offence tn the woids used i« the section under tihtfhlh^ 
accused tias eonvseted), which conviction is sUU m full force and effect and that you are thereby liable ® 
enhanced punishment under section 7S of the Indian Penal Code 
And I hereby direct that you be tried, etc 


XXIX.— Warrant of ComnltmeDt os a Senteuce of Imprisonment or Fine If passed by a Hagbtrste 
[see sections 245 anif 2S8). 

To the Superintendent [or Keeper) of the Jail at 

\\ IILKEAS on the dayof 19 ,(Ka»«e f»/'/riro*frz‘), the (1st, Zad.S ^ 

as the case may be) prisoner in case No ol the Calendar for 19 was convicted before W 

[mine and off 11 it destgnalton)ol\he offence [meution the offence or offences concisely) under section (<>/■ senior 
of the Indian 1 enal Code (orof Act X “rid was sentenced to [stale the punishment fully aud tlisltnc /) ^ 

Thi» |3 to authorize and require you, the said Superintendent (or Keeper) 1 ° receive tb« 
(Prisoner’s name) into your custody 111 the said Jail, together with this warrant and there carry the wre 
sentence mio execution according to law 

Given undvr my hand and the seal ol the Court, Uiis day of I® 


XXX.— Warrant of ImprUenment on Fallore te recover amends by Attachment and Sale 
[see section 250 X 

To ilie Sui'erintendciU(t>r Keeper)oi the Jail at 

W lilKr vs (nime aid description) has brought ngmiisi [name and description of the 
Ihe vuDiphint that [menti ’ii it concisely) and the same haslieen dismi^swl as false and* frivolous (<»r'vcxa 
and the order o{ dismissal awards payment by the !,aid(«ii>w(’ o/rom//dinaA/) of the sum of rui>ees 
as amends, and wliereas ihe said sum has not l>een paid t and an order has been made for his simple 

sonmeni in Jail lor ihe period of diys unless the aforesaid sum be sooner paid, 

* l•<•*,l•4l» lh>C,|nlMl rn<(«4ur*(liDrrZm«ilt An IMI IXVIll ef Itll) 


VJ 


I'OkUS. 


Tilts IS to authorue and rejuirts you, Uiesatd Supsrintctident ((;r Keeper), to receive the said {name) 
into jour custod), together with this warrant, and him sately to keep in the said Jail for the said period of {/erm 
of I nprisomnenf), subject to the provisions of section 69 of the Indian Penal Code, unless the said sum be 
sooner pud, and on the receipt thereof, forthwith to set hira at liberty, returning this warrant with an endorse 
mcnt certifying the manner of its execution 

Gi\en under m> hand and the seal of the Court, this day of 19 

{St^na(nre) 

XXXI.— Snmmoni to Witness {see sedto ts 6S an I iSi) 

To of 

WiihRi- \s complaint Ins been made before me that Ins (t»ris suspected to 

hue) committed the offence of offente (onctufy with ttm‘ and p'ice), and it appears to me that you 

are hkel) to gue material evidence for the prosecution , 

^ ou are hereby summoned to appear before this Court on the day of 

next at ten o clock m the forenoon, to testify what you know concerning the matter of the said complaint, and 
not to depart thence without leave of the Coua, ami you are hereby warned that, if you shall without just 
excuse negicct or refuse to appear on the siid date, a warrant will be issued to compel your attendance 
Gnen undermy hand and the seal of the Court, this daj of 19 

(3iru/j {Signature) 

XXXII.— Pre'ept to District IfagUtrate to aommoB Jurors and Assessors {see section 326). 

To the District Magistrate of 

J»i is a Criimnai Session is appointed to be beW J« die Coun house at 
on the day of next, and the names of tlie persons herein 

stated hate been duly drawn by lot from among those named m the revised list of Jurors and Assessors 
furnished to this Court , you are hereby required to summon the said persons to attend at the sud Court of 
bessionat tOAM on the said date, and, withinsuch date loceniiythat you liive done so in pursuance of this 
precept 

{/{ere enter ike names of Jurors and Assessor's ) 

Gueti under my hand and the seal of the Court, this day of 19 . 

(■SVrt/) Itri^naiure) 

XXXIIl.— Stuniaont to Assessor or Juror {see section 326) 

To (« tme) of (place). 

PiKSv NNT to a precept directed to me by the Court of Session of requiring 

your attend mcc as an Assessor (<;r a Juror) al the next Criminal Session, you are hereby summoned to attend at 
the A ltd Coiifl d Session oHp/iTce}ai lendcfock in the lorenoon on the t}t) o! 

next 

Gnen under my hand and the seal of ofhee, this day of 19 

(iirij/) (Signature) 

XXXIV.— Warrant of Commitment under Sontenee of Death [see section 374). 

To the Sui»enntcndcnt {or Keeper) of llie Jail at 

Whereas at the Session held before me on the day of 

19 , {name of prisoner) the (1st, 2nd, 3rd erMe rare Mt/de)i>nsoner in case No ofthe 

Calendar at the said Session was duly consictedof the offence of culpable homicide amounting to murder 
under secuoii of the Indian Teoal Code, and sentenced lo suffer death, subject to ihe 

confinnaiion of the said sentence by the Court of , 

This IS toaiithorueand require jaju the said Superintendent (or Keeper), torecene iheuid {prisoner's 

. . ' ‘-s » — a *. ‘here safely to keep until you sh^li 

...» .... of the said Coua 

' ■ ■ ■ . of 19 . 

[Seat) {Stfnslirt) 



THE CODE OP CRIUIKAL pROCEDlJEri 


[Sell 


72-A 


XXX? — W&rr&nt ot Exe'atiaa oa a Seateaee of Death {see section 38t) 

To the Superintendent {or Keeper) of the Jail at 

WntR6\s {unme of prisoner) the (ist,2ni,3rd oj Vf cise iitty 6e) prisoner m case No 
of the Calendar at the Sesbion held before me on the day of 19 

has been by warrant of this Court dated the day ot , committed to jour 

aistody under sentence of death , and whereas the order of the Court of 

confirming the said sentence has been received by this Court 
This IS to authorize and require you the said Superintendent [or Keeper) to cany the said sentence nu 
execution by causing the said to be hanged by the neck until he be dead at(fi"r 

place of execution\ and to return this warnnt to the Court with an endorsement certifying that the sentence 
has been executed 

Given under my hand and the 'Seal of the Court this day of 19 

{Sismt le 


XXXVI —Warrant after a Commutation of a Sentence {see sections 381 and 382). 


To the Superintendent [or Keeper) of the Jail at 


\\ iiuRi-As at a Session held on the 
the (1st 2nd 3rd as the case may be) prisoner in case No 
Session '\as convicted of the offence of 
Indian Penal Code and sentenced to 
and nhercas by the order ot the 

which IS hereunto annexed] the punishment adjudged by the 
mem of transportation tor life {or as Ike caserne^ be) 


dayof 19 {Kiineofpnioin 

of tlie Calendar u t! e ^ 
punishable under section ' 

dand was thereupon committed to your custody 
Court of (a " 

said sentence has been commuted to the punnl' 


This IS to autliorize and require you the said Superintendent (or Keeper) safely to )«ep Ih* W 
{pnsoner's «ajKf)in your custody in tlie said Jail as by law is required until he shall be delivered over by )*>“ 
the proper autlionty and custody for the purpose of his uiidcrgoiiit the punishment of transport Uion der 
Stiul order, 


or 


tf the mli},aUd Hiitence tsoneofimpnsoninent say after the words custody lU thesaid Jail 
carry iittu execution tlie punishment of impnsonment under the s nd order acccording to law 
Gueii uiultr my h uid uid the seal of the Court this day of 

(5ert/) 


ait I tl ere w 
19 


XXXVII —Warrant to levy a Fine by Attachment and Sale {sec section 38b (I ) (i)] 
lo (n One ant designation of the Pohcc-ofur or other person or persons luho is Of are to execuk the i iff' t} 
\\lltKi.AS {» i/ne and descf iption (f the oj^ender) was on tlte dayof 

i.un\lctcd belorc me of the offence of {Mention the offence concisely), and sentenced to pay a • 

, and whereas the said (irawr) although required to pay the said fine has not pa 
same or any |>afl thereof, 

This IS to authorize and require you to attach any* moveable property belonging to thes^t 
wlucli may be found wiilin the district of and if within {state Ihenumbcr of doys or 

atloued) next after such attachment t the said sum shall not be paid (or lorihwlih) to sell the 
ailuhcd\ox so much thereof as shall be suffictent to satisfy the said Ime returning ll is warrant with an cn 
nient certifying what you ha\e done under ft immediately upon ns executioiL 

Given inuler my li uid ami the scat of Uk Court this day 

(&a/) 

_ 


* Sutal IuImJ (ua lb> wurji 


1 tii«*a f« •• prot«rl7 I 


u>k«dilr*wbr*'bur*or«Dr I y Ibt Criminal rmiKlur* (Am*n<tm*at Acl I 

•» b» lh» tr m "at IrucHan tAmrnJinanl) Art I HI (XV IH lUJ) 

•ir*n»a t>rll>«UlBlMl)’<vi*lur*iAm»n<jR)«Bi)Art l*il (XVllI] of l«lt 
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ZSXTII*!.— Bond for Ippearanee of Offender relOAied pBOdin^ Re»ll<&tlon of Floe 3S8). 

Whereas 1, {name) tnhabilant of {piece) haie been sentenced to py a fine of rupees 
and vt default of payment thereof to undergo tmpnsoaenent for and evhereas the Court has been 

pleased to order »/j release until the _ day of on condition of my executing a bond 

for my appearance on that day 

Ihereby bind my self to appear before the Coart of at delock on the said 

diy of next andtn caseaf tnaktng default herein 2 bind myself to forfeit to His 

Majesty the King Emperor of India the sum of rupees 

Dated this day of 19 

{Signature) 

mere a bond with sureties ts to be executed add— 

We di hereby declass ourseltes sureties for the abovenamed that he will appear before the 

Court of on the day of next and in case of his making default therein 

we bind ourselves jointly and severally to forfeit to His Majesty the KingEnperor of India the sum of 
rupees 

y,Signliture) 


XXXTIII -^Werrant of Commitment In certain cAies of Contempt when a Pine Ii Impoted (see *ee/ton 480) 
To the Superintendent {or Keeper) of the Jail at 

Whereas at a Court holden before me on this day {name and desenbiton of the offender) tn the preaenot 
(or view) of the Court commuted wilful contempt 

, And whereas for such contempt the said {name of offender) has been adjudged by the Court to paj a 
fine of rupees ,or in default to suffer simple imprisonment for the space cA{statethe number of 

months or days ) 

This is to authorire and require you the Supenntendent {or Keeper) of the said Jail to receive the said 
{name of offender) into your custody, together with this warrant and him safely to keep m the said Jail for the 
said period of {term of imprisonment) unless the fine be sooner paid , and on the receipt thereof forthwith to set 
I im It liberty returning this warrant with an endorsement certifying the manner of its executioa 

Given under my hand and the seal of the Court this day of 19 

(Seal) {Signature) 


XXXIX —Uaglitrate • or Jndges Warrant of Commltmeat of Wltneis refoilng to aosirer 
{tee section 485). 

To {name and description of officer of Co srty 

WHBf.'EAs{name anddescription) being summoned (or brought before this Court) as a witness and this 
day required to gi\e evidenceonan inquiry into an alleged offence refused to answer a certain question (or 
certain questions) put to him touching the saiJ alleged offence and duly recorded without alleging any just 
excuse for such refusal and for his contempt has been adjudged detention in custody lor {term of detention 
adjudged) 

This IS to authorize and require you to take the saidfRoiMe) into custody and him safely to keep In 
your custody for the space of daj-s unless intbemeaiHime he shall consent to be examined andto 

answer the question asked ofhim and on the last of the said da>s or forthwith on such consent being known, 
tobnngbim before this Court tobedealt with according to law, returning this w-arrant with an endorsement 
cenifiing the manner of its execution. 

GUto under my hand and the seal of the Conn this day of 19 

(■Sf*»0 (Signature) 

Ed 
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XL,— Varrant ot Imprisoameat on Failnn to pay Maintenance (se^ section 4S8) 

To the Superintendent [or Keeper) of the Jail at 

Whereas {name, description and has been proved before me to be possessed of suffiaent 

means to maintain his wife {name) [or his child (name), who is by reason of {state ike reason) unable to maintain 
herself (or himself)] and to have neglected (or refused) to do so, and an order has been duly made requiring the 
said {name) to allow to his said wife (or child) for maintenance die monthly sum of rupees , and 

whereas it has been further proved that the sand {name) in wtHul disregard of the said order has failed to 
pay rupees , being the amount of the allowance for the month (or months) of .and 

thereupon m order was made adjudging him to undergo simple(or rigorous) imprisonment in the said Jail fof 
the jpenod of , 

1 his IS to authorize and require you the said Supennteiident (or Keeper), to receive the said {tianie] 
into your custody m the said Jail, together with thii, warrant, and there carry the said order into execution 
iccordtng to hw, returning this warrant with an endor:>ement certifying the niannef of its execution. 

Given under my hand and the seal of the Court, this day of 19 

(5«’o/) {Signature) 


XL1 —Warrant to enforce the Payment of Maintenance by Attachment and Sate {see section 48S) 

To {name and destination of the Police-officer or other person to execute the warrant). 

Whereas an order has been duly made requiring (name) to allow to his said wife (or child) 
maintenance the monthly sum of rupees , and whereas the said {name) in wilful disregard of ift* 

said order has failed to pay rupees , being the amount of the allowance for the month (or months) 

of , 

This ts to authorize and require you to attach any* moveable properly belonging to the said (bo»«^ 1 
which may be found within the district of and if within {state the number of days or 

allowed) next after such attachment^ the said sum shall not be paid (or forthwith), to sell the moves® 
property altched f or so much thereof as shall be sufficient to satisfy the said sum, returning this warrant '‘'i 
an endorsement certifying what you have done under it, immediately upon its executioa 

Given under my hand and the seal of the Court, this day of 19 

(5-m/) {Sigitoture) 


XLII,— Sond and BaU>boad on a Preliminary Inqalry before a Magistrate (roe sections 496 and 499) 

1 {name), ol {place), b^ing brouglit before the Magistrate of {as the ease may be) charged with the 
of , mid required to give secuntyfor m> attendance in his Coiirtand atthe Court of Session 

required to bind myself to attend at the Court of the said Magistrate oii every day of the Preliminary 
into the said charge and, should the case be sent for trial l»y the Court ol Session to be. and appear lefore ^ 
said Court when called upon lo answer die charge against me, and in case of my making default herein 
hind myself to forfeit to Her Majesty the Queen Fmpress of India the sum of rupees 
Dated this day of 19 

{Signature) 

1 hereby declare niysell(<ir we Jointly and severally declare ourselves and each of us) 
sureties) (or the said {name) that be shall attend at the Court ol on every day of the P" 

inquiry into iheofience charged against him, and. should the case be sent for trial by the Court *’*^'*, 1 ^ 1 . 
that he shall be, and appear, before die said Court 10 answer the charge against him, and m case of his 
default therein, 1 hind myself {or we bind oursehes) to furfeit to Her Majesty the Queen Empress 0 
the sum of rupees 

Dated this day of 

{Sign ature) 

* BalMiliiiiad for tha «ord« mak* dltirtM *flKif*o(aBr W lA* Crlnlukl ProM^urotAntiiiliDfBU Art IMS (XVII d H 
t H.uill.iw far *tttrAdl«lrM*' kr Ik* Crlmlkil Pro«w4«W (A«»<B>ri>0 Art IHI (XVltl •( 1*11} 

t i«k*ui««*4 t» PT*f«r*r 4l««r*UM krtk* Crtm(M) FIMadaM Uw*Ub*M) All. HH (XVItl *(1111} 
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XLIII.— Varrant to dUeharje a person imprisoned on Failore to five Secnrlty ' {iee section 500) 

To the Superintendent {or Keeper) of the Jail 9X{or other officer tn whose custody the person ts) 
Whereas {naf/te and description of prisoner) was committed to your custody under warrant of this 
Court, dated the day of , and has since willi his surety {or sureties) duly executed a 

bond under section 499 of the Code of Criminal Procedure , 

This IS to authorize and require you forthwith to discharge the said {nam') from your custody, unless 
he IS liable to be detained for some other matter 

Gnen under m) hand and the seal of the Court, this day of 19 

(&a/) {Sj£-nature) 


XLIY.— Warrant of Attaehment to enforce a Bond {see section 514) 

To the Police-officer in charge of the Police station at 

Whereas descuption and address of person) has failed to appear on {mention the occasion) 

pursuant to his recognizance, and has by such default forfeited to Her Majesty the Queen Empress of India, 
the sum of rupees (/Ac /rsfl/iy j« , and whereas the said q/’^rw«) has, on due notice to him, 

tailed to pay the said sum or show any ><uifiaem cause why payment should not be enforced aginst him , 

This IS to authorize and require you toattach any moieablc property of the said (/;jwr)that youniay 
find within the district of , by seizure and detention, and, if the said amount be not paid within three 

daySi to sell the property so attached or so much of It as may be sufficient to realise the amount aforesaid, and 
to make return of what you have done under this warrant immediately upon its executioa 

Given under my hand and the seal of the Court, this day of 19 

{Seal) {Siffnature) 

XLT.— Kotlce to Sarety oa Breach of a Bond {see section 514). 

To of 

Whereas on the day of 19 .you became surety for (name) of (^/ircc) that he 

should appear before this Court on the day of and bound yourself in default thereof to forfeit 

the sum of rupees to Her Majesty the Queen Empress of India , and whereas the said {name) 

has failed lo apj^ear before this Court ind by reason of such default you ha\e forfeited the aforesaid sum of 
rupees 

You are hereby required to pay the s-ud penalty or show came, within dajs from this 

d ite, w hy pay ment of the said sum should not be enforced against you 

Gi\en under my hand and the seal of the Court this day oi 19 

[Si^fiatore) 


XL7I.— Notice to Borety to Forfeltara of Bond for Oood Behnvioor {see section 514) 


To of 

Whereas on the day of 19 , you became surety by a bond for (name) of 

(place) t^it he would be of good behatiour for the penod of and bound yourself in deiault thereof to 

forfeit the sum of rupees to Her Majesty the Queen-Fmpress of India , and whereas the said (name) 

has been convicted of the offence of {mention the offence eoncisety) commuted since you became such surety, 
whereby yoursecunty bond has become forfeited , 


You are hereby required to pay the said peoahy of rupees * 
why It should not lie paid. 


Given under my hand and the seal of the Court, this 


,or to show cause within days 


19 


(Seal) 


(Sipnafhrr) 


day of 
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XL — VuF&nt of ImptUonment on Fattore to p&y Matatenance {see section 4SS) 

To the Supenntendent (or Keeper) of the Jail at 

Whereas (name description and address)has> been proied before me to be possessed of sufficient 
means to maintain his wife (name) [or his child (name) who is by reason of (state the reason) unable to maintain 
herself (or himself)] and to have neglected (or refused) to do so and an order has been duly made requiring the 
said (name) to allow to his said wife (or child) lor maintenance the monthly sum of rupees and 

whereas it has been further proved that the said (name) in wilful disregard of the said order has failed to 
I ay rupees , being the amount of the allowance for the month (or months) of 

thereupon an order was made adjudging him to undergo simple (or rigorous) imprisonment in the said Jail for 
the period of 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said [ia>ite] 
into your custody m the said ]ail together with this warrant and there carry the said order into execution 
ccording to law returning this warrant with in endorsement certifying the manner of its execution. 

Gi\en under my hand and the seal of the Conn this day of 19 

(Sea/) (Signature) 


XLI — VfMrant to enforce the Payment of llatntenance by Attachment and Bale (see section 4H3) 

To (name and destination 0 / the Police officer or other person to exect te the warr uit). 

Whereas an order has been duly made requiring (name) to allow to his said wife (or child) for 
maintenance the monthly sum of rupees and whereas the said (tame) in wilful disregard of the 

said order has failed to pay rupees being the amount ol the allowance for the month (or months) 

of 

This is to authorize and require you to attach any* moveable property belonging to the said («<" 
which may be found wuhin the district of and if within (state the numier of days or ho ^ 

allowed) next after such attach nenl^ the said sum shall not be paid (or forthwith) to sell the movean 
property atleked f or so much thereof as shall be sufficient to satisfy the said sum returning this warrant 
an endorsement certifying what you have done under it immediately upon its execution 

Given under my hand and the seal of the Court this day of 19 

(Seat) (Signatire) 


Xlill.— Bond and Ball bond on a PreUailnary Inquiry before a UagUtrate (see sections 496 and t99)- 
1 (n ime) of (place) b'“ing brought before the M'lgistrate of (as the ease may be) charged with the offrncf 
ol and requ redtogise secuntyfot my attendance m his Courtand atthe Court of Scss'^ 

required to I iiid myself to attend at the Court of the said Magistrate on e\ery day of the Preliminary 
into the said charge and should the rase be sent for trial I y ihe Court ot Session to be and appear ^ 

said Court when called upon to answer the charge against me and in case of my making default he 
t md myself to forfeit to Her Majesty the Queen Fnipress of India the sum of rupees 
Dated this Jay ol 19 

(hsgniit r<] 

1 hereby decluc myself (or we yointly and severally declare ourselves and each of us) 
sureties) for the said (nai le) that he shall attend at the Court of on every day of the 

inquiry into the offence charged against him and should the case be sent for trial by the Court 0 
that he shall I e and appear before the said Court to answer the charge against him and In case of hiS n' ^ 

delauh therein 1 I nd myself (or we I ind oursehes) to forfeit to Her Majesty the Queen Cmpress 0 
the sum of rujiees 

Dated tins day of 

* aoiMt tui«a far 111* «ord« latVi i tirrM Ir **lrar*of MT Vr lb* CrtnlTist ProMJuirtAiotkdiatDl) Art I HI (X'tSl* 

T *«U> UM loi tMlidntrm hr lh« Crl<Bl»*lPn>r*dar*Um«B<«>»H Art IMI (XVlU at lltl) 

I athati.lMln >r(r»rtr SUirdAtA hrihr Crlwftl fr»tta»H<Ai»»>dBnnl)Atl 1*11 (XVJU At 1*11] 
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XLIII.— Vurrast to dbehor je a perioo Imprbo&ed oo Failore to ^ve fleoarity (sfe seetton 500) 

To the Supentitendent («7r Keeper) of the j« whose custody the person w) 

WiiKREAS {name and desenphoa of prisoner) was committed to your custody under warrant of this 
Court, dated the day of » and his since with his surety {or sureties) duly executed a 

bond under section 499 of the Code of Criminal Procedure , 

This IS to authorize and require you forthwith to discharge the said (h< 7/«') from >our custody, unless 
he IS liable to be detained lor some other matter 

Given under nij hand and the seal of the Court, this d ly of 19 

(&i/) {Si^natire) 


XLIY.— Warrant of Attachment to enforce a Bond (see seetton 514) 

To the Police-officer in charge of the Police station at 

Whereas (name, desetxpiion and address of person) has failed to ayipear on (meutian the occaston) 
pursuant to his recognizance, and has by such default forfeited to Her Majesty the Queen Empress of India, 
the sum of rupees (//Sc /rB<i//y i« rtc iu/rd) and whereas the said («jwc o/^rj£>«) has, on due notice to him, 
failed to pay the said sum or show any sufficieiii cause «hj p tyment should not be enforced agtnst him , 

This 15 to authorize and require you to attacJi any moveable property of the said (/ww/c)that you ni ij 
lind within the district of , by seuureand detention and, if the said imount be not paid within tliree 

days, to sell the property so attached or so much of It as may be sufficient to realise the amount aforesaid, aiul 
to make return of what you have done under this warrant immediately upon its execution 

Given under my hand and the sea! of the Court, this day of IP 

(Seal) [Signature} 


XLT.— Kotice to Surety on Breech of a Bond (see section 514). 

To of 

WfiERCAS on the dayof 19 you became surety for (name) of that he 

should appear before this Court on the day of and bound yourself m default thereof to forfeit 

the sum of rupees to Her Majesty the Queen Empress of India , and whereat the said (name) 

has failed to appear before this Court and by reason of such default you h ne forleited the 'iforesaid simi of 
rupees 

\ou are hereby required to pay the said penalty or show cause, within ilijs from iJijs 

due, why payment of the said sum should not be enforced against you 

Given under my hand and the seal of the Coiwt this i 1 j> qi jy 

^ f S\)iniiluTe) 


XltYL— Notice to Berety to PorfeUnre of Bond for Good Behavloor (see section 514) 

To of 

Whereas on the dayof W ,r, , r - • ' . _ ^ 

(//ore) tnat he would be of good behaviour for the period o ■ , • . , , 

lorfeii the sumofrupees to Her Majesty the Q ■ • 

lias been convicted of the offence of (rnCAAcHi Mr I'jfrore j '‘tive you became siyfi * 

whereby your secunty bond has become forfeited, ~ 


^ ou are hereby required to pay the said penalty of rupees 
w hy ft should not l)e paid. 

Giv en under my hand and the seal of the Court, this 
{Seat) 


, or to show cause w Jilun 


fU)i. 




day of 
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ZLYIL— Warrant of Attachment against a Sarety (stf stction 5H). 

To of 

\VHEREAS(nii'«r, descrip'ionandatiJress)hisho\iaAinva%t\lii3 surety for the appearance of (w'B'wtMr 
condition of the bond) and the said (nam*) has made default and thereby forfeited to Her JSfajesty the Queen- 
Empress of India the sum of rupees {/he penally tn the bond) , 

This IS to authorize and require jou to attadi any moveable property of the said {namt) which you 
may find w ithm the district of by seizure and detention , and, it the said amount be not paid within 

three days, to sell the property so attached, or so much of it as may be sufficient to realise the amount aloresaii 
and make return of what you have done under this warrant immediately upon its execution 

Given under my hand and the seal of the Court, this day of 19 

{.Seal) [St^nalure) 

XLYIII —Warrant of Commitment of the Sorely of an accased person admitted to Ball 
{ue seclton 514). 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and deunphon of surely) has bound himself as a surety for the appearance of (ddt 
the condition oj the bond) and the said (name) has therein made default w hereby the penalty mentioned in thf 
said bond has been forfeited to Her Majesty the Queen Empress of India , and whereas the zo.\d{name of sued)) 
has on due uoHce to him failed to pay the said sum or show any suffiaent cause why payment should BUlb« 
enforced atunst him and the same cannot be recovered by attadiment and sale of moveable property of his 
in order has been made for hia imprisonment in the Civil Jail lot (specify the period) 

This IS to authorize and require you the said Superintendment (cr Keeper) to receive the said 
into your custody with this warrant and him safely to keep in the said Jail for the 6i\d(lertn of imprtseitietrn 
and to return this warrant w ith an endorsement certifying the manner of its execution 

Given under my hand and the seal of the Court, this day of 19 

(5«/) (SxgnaPrt) 

XLIX.— Notice to the Friocipal of Forfeftnre of a Bond to keep the Peace (see seeltofi Sit) 

To (name, description and address) 

WilFREAS on the day of 19 , you entered into a bond not to commit etc («!** 

the bond) and proof of tlie forfeiture of the same has been given before me and duly recorded 

You nre hereby called upon to pay the said penalty of rupees or to show cause before me 
days why payment of the same should not be enforced ngalnst you 
Dated this day of 

( 5 , /»«*") 

Ifa— Warrant to attach the Property of the Principal on Breach of a Bond to keep the Peace 
(ue section S|4). 

To (name and designation of folice-offieerX at the Police station of , 

WnFREAs(«awr a«rfd«m//wo)did on the day of 19 ’ e'”’ 

the sum of nii>ees binding bimseU not to commit a breach of the peace, etc (as m r notfc* 

proof of the forfeiture of the slid bond has been given before me and duly recorded , and j hs* 

been given to the ssid (name) calling upon him to show Cause why the surt sum should not be pa 
failed to do so or to pay the said sum 

This IS to aiitliorize and requirt. you to nttach by seizure moveable property Ijelongmg ^ 

(name) to the value of rupees which you imy find wllhm the district of ,iimcie'’t tc 

nm be rot paid uiihm . losell ihe property so attached or so much of it as may u ,, 

e llie •wm* and to nnke return of wfut you hive done under this w-irrant Immediately upon 

n under my Inmi md the ‘cal of the Court, Ibis diyof ^9 
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LI.— Wftrr&nt ot Imprlioament oa Breach ot a Bond to heep the Peace {see section SM) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas proo! has been given before me and duly retarded that («(?»« and desenplion) has commit 
ted a breach of the bond entered Into by him to keep the peace whereby he has forfeited to Her Majesty the 
Queen Empress of India the sum of rupees .and whereas the said {name) has failed to pay the 

said sum or to show cause why the said sum should not be paid although duly called upon to do so, and 
payment thereof cannot be enforced by attachment of his moveable property and an order has been made for 
the imprisonment of the said {name) m the Cuil Jail for the period of {fenn of imprisonment), 

This is to authorize and require you the said Superintendent {or Keeper) of the said Civil Jail to 
receive the said {name) into your custody, together with this warrant, and him safely to keep in the said Jail 
for the said penod of {term of imfirtsonment) and to return this warrant with an endorsement certifymgthe 
manner of its execution. 

Guen under my hand and the seal of the Court this day of 19 

{Seat) (Signature). 


LII.— Warrant of Attachment and Sale on Porfcltnre of Bond for Qeod Behavfonr {see section 514) 

To the Pohceofficer in charge of the Police station at 

Whereas {name, description and address) did, on the day of 19 , give security by 

bond in the sum of rupees for the good bdiaviour of (« ime, etc , of the pnnapal) and proof has 

been given before me and duly recorded of the commission by the said {name) of the offence of whereby 
the said bond has been forfeited , and whereas notice has been given to the said (name) calling upon him to 
shmv cause why the said sum should not be paid, and he has failed to do so or to pay the said sum , 

This is to authonze and require you to attach by seizure moveable property belonging to the said 
(rmmr) to the value of rupees which you may find within the district of , and, il the said 

sum ^ not paid within , to sell the property so attached or so much of it as may be suffiaent to 

realise the same, and to make return of what you have done under this warrant immediately upon its execution 
Given under my hand and the seal of the Court, this day of 19 

[Seal] (Signature) 


LIIl.— WanAAt el Iraprlsoiimt&t on ForfeUnre et BesA fer Oeed Behtiiioar (see seelton 514) 

To the Superintendent {or Keeper) of the Civil Jail at 

ytnz^'aKS{name, description and address) did, on the day of 19 , give security 

by bond In the sum of rupees for the good behaviour of (name, etc , of the pnnetpal), and proof 

of the breach of the said bond has been given before roe and duly recorded whereby the said has 

forfeited to Her Majesty the Queen Empress of India the sum of rupees and whereas he has failed 

to pay the said sum or to show cause why the said sum should not be paid although duly called upon to 
do so, and payment thereof cannot be enforced by attadunem of his moveable property, and an order has 
been made for the Impnsonment of the said in the Civil Jail for the period of {term ofvnpnsontnent ) . 

This Is to authonze and require you, the Supenntendent {or keeperX to receive the said (name) Into 
your custody, together with this warrant and him safely to keep In the said Jail for the said penod of (term ej 
returning this w arrant w Ith an endorsement certifying the manner of Its eseortion. 

Given under my hand and the seal of the Court, this day of 19 

(Seat) (Signaeure) 
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EXTRACTS FROM THE CHARTER ACT 


An Act for eiiahhshmg Htgk Contts of Jttdualure in India R/// August 1861 


24 ^ND 25 Victoria Regina Cap CIV 


8 1 1 on of Surnaio Courts lad Suddtr Cei>rt« 

9. Each o{ the High Courts to be establi'^hed under this Act shall have and evercise all such ctvtl 
Jurtdrtion srid powtrs Criminal admiralty and \icc-admiralty testamemar> intestate and matnmonial juris- 
ofHihCouri* diction onginal and appellate andallsuch powers and authontj for and fit relation 

to the administration ©{justice in the Presidency for which it is established as Her 
Majesty ma> bj sudi Letters Patent as aforesaid grant and direct subject, however to such direction^and 
limitations as to the exercise ofongmal avil and criminal jiinsdiction bejond the limits of the Presidency 
towns as may be prescnbed thereb) and save as b> such Letters Patent ma> be otherwise directed and 
subject and without prejudice to tlie legislati^ve powers in relation to the matters aforesaid of the Governor 
General ofindia in Council, die High Court to be established m each Presidency ^hall have and exercise all 
junsdiaion and every power and auiUoriiy whatsoever inan> manner vested in anj of the Courts in the same 
Presidenci -ibohshed under this Act at the time of the abolition of siwh last mentioned Courts. 


1 1 ExUtla(liro*i« na« «ppl «ab1« to Supremv Court* to opplp to II chCosrt 


1 3 Pow»t to H *h Court* to ptot <l« lor «*rr*i*oof jur »dlrt on b»» nitio Jodxr* or I> » i enCourli 


14 Ch t( Ja«t r* to Srl-nn ae nh4t Ju4gru tb«li« t * 100 * or In tbo© ruooCo rt. 


15 1 -vch of tin. High Courts evtabli'lwrd under this Act diall Inte ''iijrennteiuknce over all Courts, 

whicli maj l>e subject to ifct appell-ite junsdiction and -hall I we power to call for 
i»r of returns and to direct the transfer ol m) nuit or apjieal fr m inj sudi Court to any 

prartcr I e i.Kin»t» other CouTt of oiuvl or supeHOT junsdictmii and shall haw. i>n\\cr to make and issue 
jjenervl rules fir rejatlating the pricticeand proceeding- t f such Courts and also to 
[we-enbt. t*. nn- lor every prvKeeding in die sail Courts for wlidiitsiull dunk nvee— .vry d at a form be pro- 
\ i led an 1 al-vt for keeping all l»onks entries vn«f accounts to Itc kejrt I \ the otficer-, an I vl-o t » settle tables of 
tee- to bt -vlloMevl to the Shenfl Attorney- vnd lU clerks and rrfficers <11 Courts an 1 from time to time to alter 
vny -urh rule or form or tvblc and the rules so made and the forms -o frametl an I the tal les so settlwl shall 
be iv-eil in 1 ob-t-rvevl in the said Courts, provided ihat^uch general rules and forms and til les l»e not Incon-isi 
ent with the jirovisions of any Uw in force and shall, beiorv. they *«« i-'e-ued, have rccened the sanction, in the 
Presi lency of f'ori HVttam of the Govaator-Cienertl in C*Minal ami m Jtfjdrai w Rcm^ty of the Governor in 
C uncil of the respective Presidencies. 
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Notes.— 1. Powers of High Court to be exercised snbject to the legislative powers of the Coveraer 
General in Council. — The exercise of jurisdiction b> die High Court under the Charter Act, in any part of His 
Majesty’s Indian temtones, isniennttobe subject to and is not exclusive of, the general legislativepouii'rof 
the Governor General in Council 4 C. 172 (P C.) = 3 1. A. 178, See also 26 A. 144 ; 3 C. 63 ; 26 C. 188. 

2. Nature and Scope of Jurisdiction — This section which gives to the High Court a general power of 
superintendence over Subordinate Courts, vests in ita power somewhat analogous to tliat of the Kmgj 
Bench Division m tlie Supreme Court in England to interfere by mandamus {Cf s 45 of tlie Specific Relief 
Act) and the power is discretionary and ought to be exercised with every caution If the Subordinate Court 
has acted without jurisdiction, the High Court will interfere If the Courtbas proceeded with irregulanty the 
High Court will not interfere unless it be shown that someone interested has been matfenallj prejudiced by 
such irregulanty 33 C. 68 (P.B.). iVe also 26 C. 188}16 C. 81>}26 C. 62S , 32 C. 1093, 36 C. 994. No hard and fast 
rule can be laid down as regards the class cA cases in which the High Court wiU interfere 28 M. L J. 503 
referring to 22 C. 1315 23 C. 2335J26 C. 786,20 B. 543 Section 15 has always been interpreted in a \eiy 
extended meaning so as to give ample powers of superintendence, t e , pow ers of revision over proceedings of 
Subordinate Magistrate . 27 C. 128} 1 C. W. N. 49;12C. W. H. 678} even if no question of junsdicUon is mvohed. 
26 M. Ij. J. 208 = 15 Cr. L J. SOS } 28 M t. J. 370 In 14 M. L T. 200 = 14 Cr. L. J. 529, Su*fDAKA An VR J 
referring to 27 C 126; 27 M. 223} 31 M 510, 28 M 28} 21 M L. J. 484 }33C. 63} 28 C. 709 was of opinion thit 
the High Court has under this section plenary powers of interference where it is needed to correct injustice 
{«# Note 10 under s 439 ) though a narrower view was adopted in 27 C. 692 and 6 C. L. J. 70S. In lA 101, JJ 
A. 181} 24 A. 315, 2 C. 293, 9 C W. N.g09} 26 C 74; 36 C. 994} 26 A. 144, 31 A. 150; 3U. 354 and 36 H.279 
the High Court refused to iiitenere as there was no question of jurisdiction See Notes under ss 144 145 435, 
439 of the Code 

3. Power will not be exercised when other remedy open.— When there is a right of appeal provided 
by law, the High Court will not exercise its extraordinary junsdiction All other remedies provided by Iw must 

first exhausted 3 C 573 , 30 A. 331 } 7 C. 447. 

4. Ii the jarisdlctloB conferred by this section controUed by ss 435 and 439 of the Code?— .Sr/ 
Note 6 under s 439 of the Code 

4«A. Powers of ssperlntendence limited to proceedings of Coorts.— As to what a Court, set Notes 
under Heading IV to s 435 and Notes under Heading II to s 476 See also 27 H. L. J. 227 IS Cr. 

5. Over what Courts the High Court has leperlntendenee.— In the case of orders passed by a Civil tt 
aRcvenue Court under s 476, the High Court can exercise the powers vested in it by s. 115 of the Civil 
Procedure Code or s 15 of the Charter Act, as they are Courts subordinate to the High Court, even fliough 
they are not sopenor Cnminal Courts withm the meaning of s 435 of the Code 40 C. 477 {P.B ) foUonied 
in 16 Cr. L. J. 286 (C) witli reference to an order made unders.195 As to jurisdiction of High Court o\er 
Magistrate acting under the Extradition AcC see Notes to s 3 of Appendix II, %nfra. 

(Caicntta).— The High Court at Calcutta has no junsdiction over the Court of the 
Judge at Allahabad 1 Ind Jnr, 219; nor lo bear an appeal from a conviction by the Supenntendejit 
of Cachar in his capaaty as ’Slagistrate of the DistncC W. R.8p. 18} nor over the SupermtenaeM 
of the Tributary Mahals while exercising junsdiction over offences committed in Mohurbhanj 9 C. W 
Quaere. Whether the High Court cm interfere with the proceeding of the Sub-Divisional Officer of theNo^ 
Cachar Hilts 26 C. 874. The High Court cannot hear jpjieals on conviction for offences committed within 
the Distncts know n as the Chittagong Hill Tracts 27 C. 654. 

(Bombay).— Tlie High Court xt Bombay has junsdiction to entertain a reference by a Political 
for the Mehwasl Estates in tlie matter of conviction fora murder committed ina village in tlie Sched w 
Disincts. 25 B. 687, The High Court has no cnroiital revisionil junsdiction over the proctvciings of cr 
Ma)estj'’s Coasnl within the dominions of the Sultan of Muscat, 84 B 471} nor over Courts in Sind except m 
reference to proctedings vgainst European Bnlisli subjects i2 B 561. 

(Hadrai). — The High Court has junsdiction over the Court of the Agent lu the Agency fnicts 
of Vizagapatam 14M.121} nnd over Village Magistrates 26 H. 394. 

6. JarUdletton over Jndge exercising Oflglnal Crlmlaal Jurisdiction of High CoorU— A Judge 

High Court makingan orderln the exerdse ol onginal cnminal Junsdiction of the High Court is not w * i 
the purview of this section IS W. R. 60 7 B L. R. 214 (290 u) 
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7. High Court may stay proceedings in Criminal Courts subordinate to it— 31 M. SlO. As to when 
^uch powers, will be exercised, see 30 M. 226 ; 31 M. 310 j 33 C. 610 } 31 C. 858 ; 31 C.8«3 ; 17 a W. N. 761 « H Cr. 

•J. 398 ind Notes under ss 195 and 476 of the Code 


8. Instances uben High Court ezeretses the power conferred by this section.— (t) When the 
order said to be passed under s 144 of the Cr P C is without jurisdiction 16 a 80; Weir H, 91; 24 
"W. R. 30 ; 19 C. 127 ; 2 C. W. N. 572 ; 12 C. W. H. 1011, 18 C. W. H. CXIX; not if with junsdiction. 5 a 875; 
3M. 354 ; 2 C. 293; S M. L. T. 217; Ratanlal 816. The High Court will interfere with an order under this 
section to prevent an indirect evasion of the law bj the Magistracy. 25 M. L. J. 370 = 14 Cr. h. J. 589* 
^ee Notes under s 433 {«") When orders said to be passed under s 14» of the Cr P C ore without junS 
diction or are jiassed arbitrarily without good or sufHaent reason and there has been senous prejudice 
-26 C. 188; 25 A. 537 ; 27 C. 892 and 918 ; 23 C. 418 and 709 ; 24 B. 527 ; 36 C.994; 24 A. 315 and 443; 23U. L. J. 
-499esl912M.W. N. 1154==12H L. T. 439 13 Cr. UJ. 753; not if widt jurisdiction 33 C. 63 ; 26 A. 144. Sef 

however, 31 A. 150. (ni) When orders of dismissal and discharge are passed by Presidency Magistrates 
illegally 33 C. 1232; 23 V. Xi. J, SlO ; 27 C. 126 and 38 C.994 (iv) When the Lower Court refused to grant 
a copy. 8 C. 166. (c) See 24 C. SSI where the High Court gave directions as to the manner of taking evidence. 
(nTWhen an order passed under s. 197 is without junsdiction 26C.8S2. (wj) When orders purported to be 
made under a provision of law are not warranted by the terms of ihe special Act 21 A. 391. 

9 High Conpt’i power to deal with contempt of inferior Courts.— For powers of the High Court in 
•deiliiig wuh contempts of inferior Courts «rVotestocl (^of the I etters Patent, tn/ra 


EXTRACTS FROM THE LETTERS PATENl OF THE HIGH COURT 
OF JUDICATURE, MADRAS 

28/A December, 1865 


* Z. And We do by these presenti, grant, direct and ordain IhatnotwiUistanOing tlie revocation of the 
s.aid Letters Patent of the twenQ*sixih of June one thousand eight hundred and sixty 
b»*ertnUBu«i” ** '•*‘*™* two the High Court of Judicature at ^fadns shall be and continue ns from the time 
of the onginal erection and establishment thereof, the High Court of Judicature at 
Madras for die IVesidency of Madras aforesaid and that the said Court shall be and continue a Court of 
Record and that all proceedings commenced m the said High Court pnor to the date of the publication of these 
I etters Patent shall be continued and depend in the said Higli Court as if they had commenced m the said 
Hi^h Court after iht date of such publication, and that all rules and orders in force in the said High Court 
immediately before tlie date ol tlie publication of these Letters Patent shall continue in force except so at 
the same are altered hereby until the same are altered by competent authority 


Motet.— 1. Jarltdletlon of High Covrt to commit for contempt.— The High Court is a Court of Record 
aw \\UVs. ^wtvsdvctvows awdvt has vhe power TOTOimt for awy vrowVftwvpt vw telawow to -my oi these yattsdictions 
8 W. R. 32. It IS an oQence which by the Common Law of Fngland is punishable by the High Court 
jti a summary manner with fine or impnsonroent or both. That part of the Common Law of Fngland was 
introduced in the Presidency towns vihen the late Supreme Courts witi, rc^specuvely established bj the 
•charters of justice. 10 C. 109 (Pt) lliit whether the High Court ho* powers tliat would eaitile ft 
to punish as an oflcno, in a summuy (noceeding conduct in relation to a proceetling m a MofussU 
Cnmind Court md not in the face of that Court such conduct not being an offence under the Penal Code 
is .1 muur of considerable doubt On the motion of the AdvocaV-<jencral for a rule calling upon a 
pkidcr to show cause why he should not be slcalt s\itli for contempt of Court for having issi^d » 
notice to a Distnet MunsiS the Matlras High Court ielJ that the pleader was giulty of • senon* 
•contempi of Court and f>llo»ing P \ Dsites (1906), 1 X. B. 32, held funh'r that it had jurisdiction td 
l>uiii'h firf’ ssuiKinin ».i lh< lilt, -nor Court iiwl that no distinction could Ik drawn between a Civil or a 
■Cnininal Court in siali > matt.-r 2tM.l_J 83) = t02( L. T. 209 » 12 Cr. I. J. 525. The Calcutta Ifi^b Court 
Ix.wtvtT held lint wluKvcr nnv be the jvowers of the High C«Hrt to puni-di for contemjit «»f inicnor Court* 
w uhin the limits of its leiguwl junsdiction, it had no junsdiction to punish a prrvm f ir contempt of a MoIusmI 
t nmtml Court (In this nsc the contempt fK>ing inibhshingctwnnxnts onapending criminal tnali The point 
I o<th» llUVvM fadiMMlBiiSSor »»« P,I«M ef •»< mW It.rS T/wm 
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Mhetlitr Uie High Court could not excrcist the power in a case where die contempt was ui respect of 
proceedings which would ultimately come to it on appeal was left open 41 C. 173. In Mew of the new Bill 
lutroduced to tmhe such contempts punishable m law, these decisions mi> become no longer importint 

2. What are contempts.— Contempts against the Snpenor Courts or their Judges and scindaloib 
reflections upon their proceedings hnve alnnjs been considered criminal A* t Gfaj' (IMO), 3 Q B 38 
Genenllv, an) contemptuous or contumacious words spolen to the Judges of any Court in the execution of 
their offices are indictable nnd when disparaging words are spoken of the Judges of the Superior Courts, the 
speaker Is indictable at Common law Keg \ H'elije, 2 Camp, 142 It is n contempt to pubhsli either 
verbally, or b) writing, ivhetlier defamatory or not or even to give thenirical representations rehting to 
pending enses, which are Calculated to prejudice the fair Oiil of those cases, and so interfere with the courseol 
justice. K \ Parke (1903) 1 K. B. 432. The offence is committed if tlie publication is calailated to inleifete 
with fair trial P v Kavies (ISWJ, iK.B IS? A new spijier ought not before a esse comes on ios tnsl to 
publislv 111 full the private proceedings, such is tlie statement of a claim or an affidavit charging fraud ora 
vmt containing similvr charges Pex \ Aster, 30 T. L. R. 10 The power may be exerased against a 
corporate body Reg i Freeman s Journal {mi) 2 Ir Rep. 82; Rex v Havmiond<Sf Co ( 1914 ), 3 K. B. 868 
See on this subject Russell on Crimes, pp 537— St? , Archbold, j»p SIO, 1209— l2Ja 

3. Wh&t circumatances joatlfy recourse to aaiwmary process of contempt.— It Is not enough that 

there «hould be a technicil contempt of Court. It must be shown that it was probable that the publicauon 

would substantially interftre with the due administration of justice O Skea v O Shea L R. 13 ® 

The publication should be shown to be hkelj to snbst-iiitiaUy interere with administration of justice 
41 C, 173. A Court ou^it not to lose sight of llic intention bj which a person giving publicjb' I® ^ 
whicii is die subject of the charge of contempt is ictnated 14 Cr. L J. 267 (C) The cases ate ftill of wanuagt 
that tins arbitrary, unlimited uncontrolled power should be exercised with grett caution That this poww 
menu this desotpiioti wifl be rcnlued when tt IS understood that there is 
that die subject is protected by no rigiit of gcnenl appcil hlcLcod , ■ . ’ ' 

Plating Cb V Favqukarson L. R 17 Ch B 49, Je'sel, M R. after ssying • , 

motions ought, to be discotinged as fir as possible added “They lead to great wisle of time and to ft 
^011 ider-ible amount of cosU ' See also R v Cray (IMO) 2 Q B. 88 and ^ v Dolau (1907), 2 Ip. Bep ^60, ftnu 
cises cited tn 41 C. 171 

*15. And We do further ordim tint an appeal ♦■InH lie to the smd High Court of Judicature >1 
Sfsdras from the jtidgment t ”ot being an order made sn the exercise of 
appi-ai trom ilie touiw jurtsdiciion and not being a senienee or order passed irntade in the exercise 
tb* ‘in*Jh‘''cou7i\n*ju"Bp’ of si>perinlendefice under Ihe provsssons o/seclton\Ql of the Coieiment of le 
r«li*«»fuTiid ciioii ^^i i$is or in the exercise Of criminal jumsdichonol one Judge of the said 

or of one Judge of any Division Court, pursuant to « 13 of the said recited Ac* , 
that an appeal shall aLo he to the siid High Court firom the judgment, not being a sentence or ot w 
aforesaid, of two or more Judges of die said High Court, or of such Divison Court, whenever such Ju“^® . 

equally divided in opinion, and do not amountin numbertoa majority of the whole of the Judges of * ® ^ 

High Court at the lime being , but Uiat the right of appeal from otJier judgments of Judges ol the sau 
Court, or of such Division Court, shall be to U«, Our hem, or successors, in Our or Their Privy Coui'ci 
h'^rclnafter provided , 

Notes.—!, Whether t. IS deals with criminal Jodgmenta.— In 17 K. 103 and 28 M. L- J. 

M. W. N. 224= 16 Cr. h J. 303, it wis held tbit tins section bid nothing to do wiUi thecnminiljiinsdictiono 
Court JUit jn 29 C. 286, 1 1 ull bench luld after nfttriiig to eorrcspoiuhngjHiwen. oi Iht High 
J n„iind dnt the term ‘judgment ’ mchidts ill jiHlgmciitM.«vj»t setUentes or orders pisscd ot mwlt- 
(nal, as opivosed to one in ^ cnininal matter Thtixforc, though a Judge de ilmg witii an app ' 

« 1 1 pri'-'mer under ss 45fi and 4‘)I, Cr P C {Habeas Corjmi) inij l>o cscrcisiiig crimm tl junvdictioo tw 
pissii! is not ont. pisst-d III n criminal trnl niul thcixforv m appeal In. •« from sucli order 
Bom L. R 471 ih it in ninxril lies from in order i*isstd In i smgJc Judt,t. on the origiinl sideol the H'g ' ^ 
lirrt-tmg n wtit of lld>eas CorP is to is>oi The lltsh Umrl of hombiy |h is jurisdiction to Ksue i 
tlabeai Coipis for tin. jirotliicuon of a jH,rson oiitsidi llniisli fmlii provided it is sitisficd thit Jie 
ciistodi or control of -» (x.rsoii within its hin.aliciMrti - 

. . — . — • — ■ ~ *~ ~ i« / 

• I UuM IV of |h. I>lur» 1-.U » /"r VUrfrM B. oiNir »na CsIcBlU Ill«b CoorU f fo.poi <)« »« «l4>n» '» «" 

1 llw> .4. Ib Ii.lkv •uh.l fur lh««uH> 'nolbr • *»lit'l»^ or«.nUr p«»M or nv»4<‘ tfl mrrr m n»I Cri'C 
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2. Orders not In *crimlnsl trial.*— iVr 27 M. 510;28M.L. J.307 for mterpretaUon of the words ‘ cnminal 

tnal’ 

(») Order in revision under s 145, Cr P C , is not made in a cnminal tnal and consequently an appeal 
lies under this secUoa 17 H. L. J. 1SS = 8 Cr. L. 343(F.B.). (ti) Order unders, 195, Cr. P C, masanctioo 
matter passed by a single Judge of the High Courtis not made in a cnminal tnal Weir II, 199 a 12 L. J, 406 ) 
80 M. 311 , 32 C. 379 but 17 M. 103. (in) An order of a single Judge m the exercise of the ordinarj 
onginal cnminal junsdiction of the High Court, refusing an appbcation under ss 456 and 491, Cr P C, is a 
judgment, not being a sentence or order in any cnmiiml tnaf, nithin the meaning of this section, and an appeal 
hes. 29 C. 286 (F.B ), set Note 1 , sujira 

3. Orders In 'criminal trials.'— Orders staying proceedings, 31 H. 510, rrr, however, 35 0,909; orders 
transfemng proceedings from one Presidency Magistrate to anodier, 28 C. 709; 13U.L.J.69; (1911) 2 H. W. R. 
50 = 10 H. L. T. 018 = 12 Cr. L. J. 431; transfer of cases pending before Village Courts, 28 U. 394; 10 Bom. L. B. 
CSO; order refusing to grant bail to an accused person. 19 M. L. J. 478; appellate judgment passed by a 
single Judge on an appeal by the Government against an acquittal, 22H.L.J.44; and orders passed in appeal 
orrevtsionby a single Judge in proceedings under s. 107, Cr P C, 27 H. 510; 28C.709;23H. L. 1,307 = 1915 
H. W. N. 224 = 16 Cr. I<. I 303 are orders rntde in ‘ onminal tnals ’ 

Crimisal Jurisdiction 

• 22. And We do further ordain that the said High Court oi Judicature at Madras sliall have ordinary 
original criminal jimsdicuon within the local hmils of its ordinary onginal ovil 
junsdicuon, and also in respect of all such persons beyond such bmits, over whom 
the said High Court of Judicature at Madras shall havemminal junsdiction at the 
date of the publication of these presents. 

Kotea.— 1. In the C^Uutta Leiten Patent, tor the portion beginning with * and also in respect, etc,' the 
following shall be substituted and re-ad "and almoin respect of all such persons both within the bmits of 
the Bengal Division of the Presidenc) of I ort Williain, and beyond such limits, and not within the limits of the 
criminal junsdiction of any other High Court or Court established by competent legislative authonty for India, 
as the said High Court ofjudicature at Tort WiUiamin Bengal shall have cnminal junsdiction over at the 
date of the publication of these presents 

2. JnrUdIctlon of the High Court over Earopean British subjects.— The Bombay High Court has 
junsdiction over the Court of the Judicial Supenntendent of Railways m theNisams Dominions in cnminal 
matten, relating to European UriUsli subjects. 9B 233,228 112. also, Over the Cantonment Magistrate of 
Secunderabad. 9 B. 333; and over Luro|M:an Dntish subjects in the Province of Sind. 12 8 661. The Madras 
High Court has junsdicuon over Furopem Bnti'h subjects in the Civil and Military Station at Bangalore; 
3 V. H. C. R. 444 = Velr I, 4. 

1 23. .^Dd Wc do further oriLam tim the said High Court of Judicature at Madras in the eaerci^e o' 
Jori*! rtMnM to p»rton». ordinary ongiml cnminal junsdiction challbe empowered to try all persons brought 
before tt in due course of law 

*24. \nd Wedo furtlwr urdam that Oic said Hi„h Court ot Judicature at Madras shall lineeitra 
ordinary onginal cnnunal junsdiction over all jiCTsons residing In place, within th* 
-enm on.*^ junsvliction of any Coun now subject to the supenntendence of the said High Court, 

and shall have autlKwity to try at ttsdiscretion anv such jxwson l>rought before it on 
charges prefermlbj Uie Adiocate-Genenl or In any Magistrate cr other ofbeer speciallv emjsjwcrcd by th<* 
Government In that belualL 

Note.— Right of audleaee uoder the Crlralsal Law Ameadmeat Act.— In Calcutta, the nght of audieiw 
Is conhned exclii'ivelv t > Bamstws 13 C. W. N 505, while in Madras, VaViJs aW, hive a nght of audi»^nce 
See B. V S^Uka’l^\, Sjwal Bench Case Na I of Htl (Mad.i 

• cTaum llci is* Siuhstol *1 17 tlit rt4B«» 
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Note.— 1. Hearlog of reference nnder i. S07, Cr. P. &, la not In ezerelie of Iti original Jarladlctlon.— 
The heanne under s. 307, Cr P. C, is not in any ^enso an oigiinl Uhl The jurisdiction \vliid> tlie High Court 
exercises in hennng a case submitted under this section h not its onginal criminal jurisdiction 29 C. 288. Stt 
Notes under s. 307, Cr P. C. Note.— 2. Clause 28 of Ute I etters Patent does not give die High Court jurisdiction 
to revise the order of a Secretirj to the Government of Itcngnl isstiinga uimnt under the Gundas Act 1 of 1923 
(Beng ) as such secretary was not an officer of Court possessing criminal jurisdiction in 1805, nor was the case 
subject to reference to, or rc\ ision by, the High Court nt the time , and that such secretary is not an " infenor 
Court" ui till n b. ■tSS, Criminal Procetlure Code, and the High Court caunut interfere under eectioii 439 of the 
Code 91 Cal. «60. 

*2P. And AVc do further ordiin tint tlx. s ddfligh Court sh dMn\e {nnier to direct the transfer of 
any cnminal case orap|aeal from .my Court lo n»> oilier Court of equal or supenor 
irh^Coiirt may ^8'wt jurisdiction and also to direct) tlie pretiniinar> investigation or trial of any cnminal 
to'nnO™*^ case by any officer or Court otherwise competent to Investigate or Uy it, though 
such case belongs inordinary course to the jurisdiction of some other officer or Court 
Notes.—!. Case may be transferred from any Coart to any other Court of equal or superior J^rla* 
diction — The Ifigh Court has power under this clause to transfer any criminal case from one Court to 
anotlier Weir JI, 630} I, 783 (A). The High Court iiiaj transfer \ case from tlie file of atij Presidency 
Magistrate to that [of any other (191!) 2 M. W. N. 60 } so also from tlie file of Madras Village Nfagistraics, 
21 K L. J. 759 B 12 Cr. L. J. 407. 

2 High Conrt may transfer to its own file— A single Judge in the Ongnial Side lus |>ower to 
entertain an application for the iremoval of a case from the Mofussil to the High Court 7 B. L B. 2M at 
298 aa 19 W. R. 69. Set «lso7 Bom. L B. 104, vvhvru the cisc w as tr insferrcd front the file of the Rcsideni’a 
Court nt Atlcn ’ 

i. Transfer of Criminal Appeal -UielUgU Court i an uansCrfor lieirhtRbv Itsvlt \ cnuunal apivcal 
tiled in the Court of Session Batanlal llOfO M. 32 

4 . Proceedings liable to be transferred —See Notes under s tii. of the Cinle 

8 “By Officer er Coart eompetent to Investigate I hesc words do not inehide coinpitency as 
regards local jurisdiction but only competency with regard to the ofiender, the nature of the ofTeitce nnd the 
puuisluuciit Therefof«theHighCoiirihisiK>\ver UMranshrthe invt^tiguioii etc ofan> offence committed 
In Calcutta to Afohissil Court 19 W. B.71 (n) — 1 B L R 19 
1 or other cases Notes tos i5 of the Chuur A* i 
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f Ai\i He <}<J }Krc}/) eicchrt, that ^t)} function nJiirin* htrrt.h) dintttrl let iit' {Kefurcfud by ffia 
said High Court wf JodiciUire at Maslras, m the evercise of iu original or appellate 
onVv'urw ^ jurisdiction ma) l»e perftjrnicd by an> Judge, or b> an> Division Court tliefcof, 
apjx5inte*d or coustituicvl lor sudi |iur|M*se under the {Tovisions rf the tliirtcenth 
section of die jiiotesud Act of Uic twenty fourth »nd twenty fifth >i irs of our reign und if sii< h Division Court 
IS comixiseal of two or more Judges, and tlie Judges are dividval in « |uuum as to thi dvrisuui li> be given on «Hy 
(Xiiut Mich ixuiit s|i dl lx; decuKd necawding |o Ihe ojum >ii of the nuyvii) oi tiu ]ii Iges if tlx. re shall t>e n 
iinjonty, but d the Judges shouM l*c e<|ieally dividul then tliei*} ini ui of die *s..nior ju Ige sli-itl jv v iiL 

Note.— EfTecU of t 429 of the Cr F C— In 6 W. R. 83 ind 2 B. L. R. (F.S ) 23 « 10 W. R. 49, it « as ktU 
that when a diffi-renci of ojilninn arises Ixtwein lun JinlgeS€>f the High C< iirt in n mininal i| |» d tl <• o[>inloa 
of die ‘senior Judge jvrevaiN utukr this ihvise ii ituithstanding v <J 0 Lr P C iiwi i Hut u«w, iimler v < 29 , 
Cr P C., when Judges differ in o) int in the case sliiml I N. nh-iTfst t.i a thir 1 Jiul,.* wh <>{ ituon s|i iul<T Ij*; 
followed In22M L. J. 419 (F.B) 11 U L. T. 367 «. (1913) M. W. N 499«13Cr.L.J 209. it was Ar/i dut the 

power conferrctl ujxin the High Conrt 1 1 v ins cl (Oof tlu Coile was n t i jvirt < f du aj>j» Il-ite and rcvlvlonal 

• I tl uC tlw »IUtv.r«S l«S«**«rsVRS<siitr.s IV*. V »S«rt vs- 
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^25. AndWedo further ordam tliat tliere shill be jio appeal to the saidHigU Court of Judicature 
^o arr<«l from D *h Madras from any sentence or wder pa-isedor made in an> cnmmal tnal before 
l?rsd the Couits of Original Criminal junsdiction uhlcli may be constituted by one or inore 

Court msT rwrrre poiats Judges of the said High Court But it shall be at the disCTcUon of anj such Court to 
reser\ean> ixiint or points of law for the opinion of tlie said High Court 
Note. — Decision of Jodge not open to renew — The erercise of die discretion of tlic Judge a^ to 
tvhellier heshould reseneor not i point of law, is not open to renew tinders 26 tnjra. 10 Bom H fr R. 
73 (F B.) 


t 26. And W e do furtlier ordain that on such point or points of liw being so resertecl as afore^^ttf* 
oronits being certified by the said Advocate-General that in his judgment, thefc is 
wrt error in the decision of a point points of law decided b> the Court of ongtud 

rtnerS^ * ” roca r criminal jurisdiclion OT that a point or j omts of hw which has Of hnve been decided 

bj the said Court shall be further considered Uie said High Gout shall Invt fud 
power andauthontv to review the case or such part of it asoiaj be necessarj and finallj determine sucJi p°ret 
o" points of law and thereupon to alter the sentence passed b> the Court of original jurisdiction and to 
«udt judimitnt and sentence as to tlie said High Court shall seem nght 

Notes.—! Scope of Section — Clauses 2a and 26 appt> to all triinin il uiaK before the High Court, 
whether in the exerase of its ordinarj or extraordinao onginal cnminial jurisdiction tinder clauses 22 an‘f 
of Uie Letters Patent or ofanj future statutory aiminal jniisdiciion that nia> be conferred upon it I'j 
Legislature is for example /A# Cnr«i»<r/ Z-tfro XIV of l^Di 33MSS7at418 

2 Extent of High Coart's power to review case on certificate.— In 32 B 111« Hvvar, } held tint 
the absence of any reservation b> the tryang Judge or a certificate by the Adiocate-Ceneral the Tull Behch 
cannot sit in appeal on a judgment of the tnal Judge and re-open a qnesnoiulearied Ij the tnal Judgu 
not csnified. So also inSSM 337, Bessos and St.si»AR\ Ivfr JJ ArW that tlie certificate has not the 
of opening the whole case as if on appeal but it only gives the Court the power orauthontj to review die 
case orso much of it as is necessary in order to determine the point or jv>int* of law raised, \\here hotve'®|| 
the point reserved is one of improper admission of evidence or the admission of rejected evidence the 1“*^ 
Bench has power to review thtwholc case ami dciennine if tin judgment shot Id « r should not be revers'd 
2 B 61, 33B. Ill, 9 B H & R. 3S3 , 1 C 207, 17 C. $42, 25 M 61, 44 & 477 .Vv 1 lod Jar N 8.421, il>< 
L.T 213,3I*>B ^75«“3Cr L.J 1, for otbsreases when, certificates were granted al«o 23 C. W N l70, 
A. I R. (1924) Cal 237. 

3. Statement of Jndge ai to what passed at trial conelnstve.— Tlic statement ol a Judge 
presides at a criminal tnal is ujxni a ca<e reserved ornpon a case certified conchisiva. astowhathas pas-ed 
at the tnal Neither the aflidavafc. of bystanders or of jurors nor tlie notes of Counsel or of shorthand wntf’^ 
are admissible to controvert the statement vf ft Judge. 10 Bom H C.R.75 also 10 C. 1079 


127. And \\ e do furtlier ordain that the said High Court of Judicature at Madns sji ill be a Court 
NpperA irwn Vine CTVTnvTO^ Cowns oS Vne ViesvifeTio cA W-wivw wvwV fcww 
frnni Cntn nil Courts subjcct to its supenmtndence and shall exercise njipelhte jurisdiaion 'U 
thr such cases as arc sul jeet to apt'cal to the said High Court by virtueifnnyhw u^" 

in force. 


Note.— 10 Bom L.R.630 = 8 Cr L. J. 141 and 26 M S9l,n twliinckTS IS or iht I tttirs patun. 

} 28. And Wc do furtl <.r ordam Ibal the s.nd High Court of Judicature at Mailras sh ill lx. a Coi'rt 
of rehrenev. and revision Ire in the Cnnnnal Courts suljcct t > its aj)ix.lhte jud 
n-ir fL* of dioion and shall have p* vur to hear and deterniiiK nil such cases referrevl t > it 

^ "'"iw the Session Jiulges orlv anv otlKCoffcers now auUionzed to refer cases to tin* sa ‘ 

High Cf url. and to rcvisi, all sudi cases Incd by any officer cr Court jvissessi ’S 
criminal jurisdiction as ir, n )w sid eet to reference or to revision by the said High Court. ^ 

* n> Uoflh* AUalsbid l«(ln* IViUiitrorTnpflnd, t ihtcl-Dix ^ 

t ll.ftt,# AlUhiUd Utt.rs ISl ni rorTr.rM>d« l« IhnrUg** |m 11 •B-lIlcrf lh» HuriM C urts A I 

• err o.»r y •S.nd *r of Ch« L»U»to rot.nl « II Bar L. « 294 = 1 L B, R 75 = 3 Cr L J I 1 

I n*u.r {"of Ihr All Mtn 1 tjltlr-o (•vnarnn'li In Ihia (U or 
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Note.— 1. Hearing of reference under t. 307, Cr. P. CL, is not In exercise of Its original Jorlsdlcllon.-.^ 
The hearing under s. 307, Cr P C, is not in any sense an onginal tml The junsdiction which tlie High Court 
exerases in heanng a case submitted under this section is not its onginal cnminal jurisdiction. 29C.2!J6. Sie 
Notes under s. 307, Cr P. C Note. — 2. Cbuse 28 of the Letters Patent does not give the High Court junsdictiQn 
to revise the order oi a Seaetary to the Goveinment oi Bengal issuing a w iiram under the Gundas Act 1 oi 1923 
(Beng) as such secretary was not an officer o! Court possessing cnminal junsdiction in 1863, nor was the case 
subject to reference to, or revision by, the High Conrt at the time, and that such secretary is not an “infenor 
Court” within s. 435, Criminal procedure Code, and the High Court cannot interfere undersection 439 of the 
Code 51 CaL 460. 


*29. And We do furtlier ordain thvt tlie said High Court shall have power to direct the transfer of 
any cnminal case or appeal from any Court lo anj other Court of equal or supenor 
HiU Court may dir«t junsdiction, and also to direct) die prehmimcy investigation or trial of any cnminal 
c"uA^to .noth”** case by any officer or Court otherwise competent to inv estigate or try it, though 

such case belongs in ordinary course to the jurisdiction of •.ome other officer or Court 

Notes. — 1. Case may be transferred from any Conrt to any other Court of equal or superior jarh> 
diction — The High Court has power under this clause to transfer any criminal case from one Court to 
anotlier Weir II, 630, I, 783 (4). The High Court may transfer a evse from the file of anj Presidency 
Magistrate to tliatlof any oilier (1911) 2 M. W. K. 50 ; so also from die file of Madras Village Magistrates. 
21 M. L. J. 755 » 12 Cr. L. J. 407. 

2 High Conrt may transfer to lu own file,— A smtlv- Judge in the Onginal Side has power to 
entertain an application for the iremoval of a case from the Molussil to the High Court 7*B L R.240 at 
258 slS W. R.69. See also 7 Bom. L. R. 104, where the ca.se was transferred from the file of the Resident’s 
Court at Aden. 

i. Transfer of Criminal Appeal —Tlie High Covirt can transfer for iKanng l»\ UsvUa criminal appeal 
filed in the Court of Session Ratanlat 110 j 6 H. 32 

4 . Proceedings liable to be transferred —See Notes under s 926 of die Cod<. , 

5. ‘*By Officer or Conrt competent lo iBrestlgate.”— These wordo do not inJude competency as 
regard", local junsdiction but only competency with regard to the offender, the nature of die offence and the 
punishmenL Therefore the High Court has power lo transfer the investigation etc. ofanj offence committed 
in Calcutta to Mofussit Court 13 W. R 71 (n) — 1 B. L R 15 

I or other cases see Notes to s 15 o( the Cliarter Act 


PoWFKS OI SINOLE JVIX Is AM* DIVISION Col KTs 

f 36, And \Vc do hereby declare lhat any hinction winch is hereby directwl lo l>e pvnonned by ihe 
said High Court ol JuUicatiirv, at Madras, in the exercise of its onginal or appellate 
• onUam'^*” jurisdiction may be perfonned by any Judge, or by any Division Court thereof 

appointed or constituted for sudi purpose under ihe prov isinns of the thirteenth 
section of die .alottsaid Act of die tvienty fourth and twenty fifth years of our reign und if such Division Court 
IS comjK*-eil of two or more Judges and the Judges are divnUxl in itpinion as to thi tlecisioii to be given on any 
point such i>ouil sli dl be deaded according to the opinion « f the majonty of the Judges, if dure shall be a 
majority, Imt il die Judges shoukl l>e equally divided then the (•innum of die '^*.nu>r Judge shall prevaiL 

Note.— Effects of t. 429 of the Cr P. C— In6 W. R.8S and 2 B. L. R. (F B ) 23s3 10 V. R,45, n was krli 
that whea a <liffen.nce of opinion anscs lietwesn two Judges ol the High Court in a cnminal apjiealtheorrnins 
of the ‘'cnior Judge prevails under diis claitsc notwithstanding s. 420 Lr P C (tWR I ut Dow. v. <34, 
Cr 1* C when Judges differ m oi'iiuon the case should be nfiirevl to a ihird Judge w .se op a snsSsiiI* V 
tollowed ln22M L. J. 419 (F B.) .= 11 H. L. T. 387 s (1912) U. W. N 499 *= 13 Cr. L. J :h is-, 

pow er conferreil upon the High Court hv s. jns cl. (6) of the Lode was rt t a jiartof id r* ■"> sn;il 

* CUm- of tS- Alfth.Ioa v> iVw 
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jnrisdiction of this Court coiuerred Chaps. \X\I and XXXII of the Code, bxit Tvas a speaal power cos- 
ferted bv ^ l®a cL (6\ and that, therefore, ehen the Jadges were equally dmded lO opinion, the case was 
EOvemed bj this section nnd not b\ s. 429 of the Code. 


CRIMI"^ 'l- PROCEDCRE. 

* 38. And We do farther ordain that the fwoceedings jn all otminal cases which shall be trough 
betore the said High Court of Judicature at Madras in the exerase of its ordinart 

•» of prortod onginal cnrainal junsdictton. and also in allother cnnnnalcases o^erwh^chd!esald 

High Court had junsdictioo immediateh before the publication of these presents, 
*hall be regulated I i tlie procedure and i^actice which «as la u>e m the said High Court immediatel) befcce 
such publicitjon subject to am Iwi which has been ormav be made in relation thereto bv competent legislaiiie 
aulhonrt for Indja , and that the proceedings lo all other cnminal cases «bal] be regulated bv the Code 
Cnminal rVocedure prescribed b\ an Act passed bj the CoxTrocw Genenl in Counol and being Act No. NX\ 
of 1 ^ 61 , or b\ sijch furiJier o* other laws in rehition to oimiml procedure as may have been or ma> be node 
bv su<Ji authontv v'' a 


Af‘rE.vt:> TO Privt Cotsau 

39. ■\nd We dotunlcr ordain that anv person or person* mav appeal to Us, Our beirsand«oO' 
P3w*r cessofsm Our O' Their Pnw Coancil.»nanviiutterrrtfi«/ye/‘<TT"w"»«/yjimi'**'*v 

rivn an\ final judgment deaee or order ot the said High Court of Jodicatunj at Plains 
Bade on ipivil and iromam final judgment decree or order nudemthe exeroseoi cnginal janslicoon bv 
Judges o* the «aid High Court or e* anv Dm«ion Court, trom which an appeal <h J1 ixit he to tbe said HIg^ 
Court under the provTsion contuned in tbe ivtb cUose o the>« present. Provided in either ca*e, that lb* '.m 
or nnttent le^ue i< ot the imount o' value o' not ko than K»«0 rnpeess or that sudi jcdgment decree or ceder 
shall involvT, dirmh or inJirvcih ’<*vn>e ciiim. denund. or quaslion toor r&pectmc p roperty aaounting to 
cr crvhr nude either on appeal <w otherwoxf na ai ww«ud, when the «ud High Court <hall declare that the fax 
u a fit one for api^vl to I v Our lietrs of siKo:<s-5rs, m Our or Their Pnw Co«nciL Subeet alwaj-s to sixi 
rules and orders vi are now in hwce. or mav f-om time to time be mad-, respecting -ippeal. to Ontselves i- 
Comal from the Courts of the said Pnr'idencj eieep* so fir as the said existmg rules and ordc's respective^ 
are fcerebv v-vnevl. ard subject ato fo«uch further n-lc> md orders as W e ruv, wiJi the advice o’ our Pniv 
Council, herener nviWe in that behaL 

Ketd.— 1. Ko appeal against orders made in criaiaal JarbdieUos.— No appeal under tbi- <d3t>e 
to the Pnvv Council 3-3io>t an cwder of the High Court retusing to quaidi bv a vvnt of the order 

cade bv a Depun C» llect t a- an Icconie Tax o&ref direcunc tha’ the petitioner be prosecuted fiw an oCeore 
iinders.f4\I P C, 23 K L. J MS» 14 D>. L.3.U6 

2. No appeal agalast order* passed nader a. 10 la preeeedlBgi la the exercise of disciplmary Jerh 
dkllaa,— Th - sect-i n empcniv^ the High Court lo declare tbe fitness ca an appeal in anv znar-r oc*t betog oc 
cimiiul jun«dntoi. « u i» tS: final j; J-r^ni cr «da cd tbe Courts mad- on appeal cr in the exercise c< 
cngirul juri'd'cti n. A jvvxvevling u“der s. lOot tbe Let'e-s Pa «" tlvws no' iillcnd— anv c* the pr*A<‘ 
I'Oe# ••pecl^ed in t** « ■'n vad bo leave tonpjwiloa tl-ete'vr e be jran cd. 41 C. 721, 29 K. L. 2 14 iFJt.' 


A 0. Xml \\ e vl • tun^^ vwUtn tb vt it 'Jiall tx liw*- 1 •or the <aid High Court c< Jod*ca*.re at 'lad:^ 
at IN diw-et Kit n uS: fT>otH»«u « it tbe sojJ High Coirt be co* simrc, then v 

I tV xvid High Co—n, Uj-va the pet oon ri am pim w*» n— de-x ti-v-:b 
aggnevrd bv an> jer ti ui'i'aTT ce ir — Vxr* rv j sdcmrrt. decree enW- cr vcanro^ 
cl 1 *^ Sid Hic* uotirt. in air <»J3 fTv>cpevl.rgas afare-Jid. r V.Vrr.r < tr* gsi-'prt 
Eisssion t > svxh jwtv t » appeal aga.-'t <iry ti I O - beir> and <eeces«ers n Oir c< Tbeir Pno 
Cosnal *u* ect t > ^ n es. regu' i„ ~s and 1 — iti a* are herein eapri-sfd ft<p"Ctiag ap«x-al' trve^ 
tad jud..-w*s, «evie-s arxl seT:.ct>n». 
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* 4 1, Anil We do further ordain that fromanj judgment, order or sentence of the said High Court of 
Judicature at Madras made in the exercise of original cnnnnal jurisdiction, or in 
^ App*»l In cnmlBil catf*. ^ny Criminal case ivhere an> point or points of law ha\e been reseraed for the 
opinion of tile said High Court in manner hereinbefore provided by any Court which 
' * ’ . , . _ -tt. . 1 nt,orderorsentence 

■ ■ ■ lare that the case is 

« ■ or require, subject 

always to such rules and orders as We may, with the advice of Our Tnvy Council, hereafter make in that bdiaL 

Notes.—!. When High Court grants leave to appeal to Privy Council in criminal cases.— The deexsems 
of Criminal Courts are final unless an appeal is allowed under the Cr P C , or any other law for the tune hum’s 
in force. (vVe# ss. 402 and 430, Cr P C) The Letters Patent specifically excludes cnminal cases from 
cognizance of the Pnvy Council, except where the High Court, in any judgment order or sentence made lO Tb- 
exercise of Its original junsdiction or in any cnminal case has, reseiaedany points of law for the opinion t£ 
the High Court md the High Court has declared it to be a fit case for appeal to tlie Pnvj Counal oo 
application of the aggne\cd person. The High Court has no power to grant leave to appeal from an order 3o 
a cnminal case against a decision made by the High Court in a case deaded onginally by a Magistrate and 
referreil to the High Court bj the Distnct Magistrate. 7 B. H. C. R. 77. An order m ide by the High Cotrt 
affirming an order passed by a Sessions Judge under s 118 Cr P C binding dow n the petitioner to be of good 

SI V. . .V I»_ /. fe p I 1 I T BO# V/%r <1r.es ac 

■ ■ • . ■ 

. main 

heard the appeal 18 C. L. J. HI ** 174 Cr L. J. 672. The High Court grants leai e to appeal to tlie Pnv 
Council on the same principles as are laid down bj the Judicial Committee for itscU m granting ’•j»^ai 
leaie. 10 Bom L. R.97i 

2. JurUdieilon of Privy Council ever criminal preeeedlngi of Inferior Courts— The Privy fieure fj: 
r 1 n t ' I s* ; ‘i* , 


new They were expressed more than SOynrs ago bj Dr Lvsiiisgtov m his judgment jii r,Mf 
Joykxiien 1 Has. P. (CNa) 299 at 311; and Lord Kivosdowv, In the case of FaillandJiv^ 

12 A. C. 459, stated the matter compcndiousl) in these words* * It may be assumed Uiat th* t..—- _ 

by virtue of Her Prcrogaiue to renew the decisions of all Colonial Courts, wheili*-' 

dvit or cnmunl character, unless Her Maj«.st> has p.irteil with such autliont) But tl**- n*- / 

taining such appeals in cases of a slncilj cnminal nature is so great, the obslrirtiyi »»( ~ 

the administration of jusliee in the Colonies it so obvious, thatitlSvery rarely t}»’ 

similarto die present have been attended with success.’ “Their Lordships desir*' v 

the pnncipte and practice thus hid down l>> Lord Kisgsdow-s still remain rirr^ v — ^ 

Judiaal Committee ■’ Tlieir l.ordships wen. referred to the dicta of Judges i-i,.'' « ^ 

to the procedurL. of the Court of Cnmitul Apjieal in Lngland, but the) are no* jT.*--' 

which is not a Court of Cnminal Api>eaL \nd the authontj of these ^ 

sj-stem a different procixlure and a different structure of pnnaplc, must sta&l ^ 

of authont) on die matter of the procetliire of this Ihnrd in advising His ^ 

with the recent proceedings of dns Boatvl on 3pphcation.s f ir leave to ap;^ ^ i— 

Qtff'ord'i £, M I. A. 24t »»>41 1 86S (P.C.) and their Lorddiips referio tJ.» j . 
this and odier refusals referml to.* (I9t4) JLC644 — 41 C im (PX.) ^ 

such liopeless appeals to the Hoard was strxwigl) deprecated. 6 Lah. ^ ^ 







AFPEKDIX I. 


« „ prattlte_SpMl,l lc.« to .ppe.l._Tl,c principle on nhicb special leave lo appeal 

as folloas - Her Majesty will not rev lew cnmiml proceedings unless it be shown that by a disre^d ol the 
tonnsoi le^l process or by some violation ot Ihe pnocples cl natural justice, or otherwise, subsnmial and 
^ve injustice has been done” This principle has been repeatedly affimed and acted upon by the Pnvi 
Genira! of ZuMmt, 611.1.740; en-parU Carrol (I8S7) A. C.719; la re 
nova ill! earprrfc Deeming (1892) A. & 422 (P.c.) The apphcant ought to lull) infoim the 

Board o^the acts and show tout the case comes within die rule laid (low n in Dilute case. £ v. Bireh IS a ». 
eon..c,ri 'MO'"' the point. £ V Chiming Aritold.mhae «K accused was 

, 1 a ( ^ tirma Chief Court of the oRence of defaming n Magistrate, and special leave to appeal 

□ppie or, on t e ground thit a miscamagt of justice had occurred owing to senou^ niisdiremons 
m tlie charge to tlie ]ur> on the law of defamation, the Lord Chancellor m giving special lene observed as 

0 lo\v5, In these ca.ses, it is not tlieir Lordships’ practice to invite aiij detailed argument for the responden; 
or the very ob\ lous re-ison that their Lordships max ijo into arguments xxhidimaj prejudice the heaniig Our 
present object is tixo-fold— that the c^^e that is ranged is a case xxluch comes u itliin what was laid down by tins 
iw^d in Dillefs^^^e that the allegsiions. quite .ipart from their truth or otherwise, do amount to a disregard 

01 me torms ot legal process or some violation of the pnnciplej, of natural justice which may cause substatmal 
injas ice We ^ink that if the case ,s made out, it would come within that rule, so that there is a case iii 

t I we considerxve h-ixe junsdictioa We evjircss no opinion of any sort or kind about it, e-xcept that, it 
eing acu'e of a type in which we may give leave to appeal, we tliink there has been enough said to make it 
nght mat there shoii d l>e further inquiry ” 17 C. tf. N. CXYIII. Uut no leave will be granted for mere violation 

2P.C. 35; norm cveo case of misdirection, vt re MeCrta 
1 .;,; - 2 ! elap^eil since the expintion of the sentence on the 

2' e?. nit>canriagc of justice, \ AttijmeyCtneralPj^^ev 

, , * • t^S'on of fact, unless something gross, amounting to a misdescription of the 

Whole bennngol the ev idence has occurred, Amoldv A (WH) A. a 544 » 41 & 1033; nor against a conviction 
or miir er where it was illeged that the jury had been in communication dunng the tnal with persons vvho 
Wirt not their ^t<^nns,Wn,«*wv /», 30 1. L. R. 815 (P.C.) . nor on the ground of admission of evidence 
Of <1 smtemem by Uie pnsoner, when in costwh. m reply toa question by his superior officer, if such admission 
tuis not ciascd any misc.iiTiafe of justice, Ibrahun\.Ji (1914) A. a 599; nor where there w is sufficient evidence 
^ c a e*'tabli'hed sufRaent to countervail the findinc^ and verdict, ev June AMred 1883 

lenn *“4* C. 553. See alM> Tshingumuxi v. Aliarntj GenerAfvr titld, 

. 243; V Ahriis, 1903 A.C.51. As to conditions and arcunistanccs under which .apjxaN have 

and might allowed to tlie Privy Council, see 10 B. H. C. R. 75 ; 1 W. R. 13 (P.a);lSC. 608 /ootneU , 

13 A.^J0sL.R. 1897 A. a 719; L. R, 13 A. C. 459; 8 C W. N. LXllI; 25M.61 (P.a)j32C.l. RecenUj thePnvy 
Count'd grmtwl speci.il leave in acase where the appellant was convicted of abetment of the murder of his 
tLnighur in luv and sentenced to death bv • Court who 

ht ifd the crew, on appevl iliffercd in opin , ftrreil |o i 

third Judge who confirmed the sentence, ar ’ ^ sr. 501 (P.C.) 

In 23 Bom L. R. 153 it w.is lield diat neither tlic refusal of the Governor General to tran.sfer the case under 
section 527, nor die .idequacy or lire inadequacy of tht Judge'!* charge to tlie jury, does amount to n di»rvgvd 
ol the fonii^ of Icgil process or viohtuin oi tJic pinciplesof natural justice, to w.vrr.mt the gnnting of .i specnl 
leave t.. ipjK.lL See niso 27 Bom. L. R. 704; 27 Bom. L. R. |43. 


4. Prlnelples which galde (he Privy Council In deslln^ with criminal appeals.— “ I ukd UatsOS in 
Dtllefs C1SV o»>s<ncd thit the nih liid Ik^ii nywitctlly Jiul down, .ind his fnim invinibly followed, tint H" 
ly sty wdl not review or intr’rfere with thi coinv; of cnminil proctcditigs nidi-ss it is shown tint, by i 
I'lrg-ird of tlie fomts of kgil process or by sonic viohiinn of tlit princtiUes of mitinl justice, or oilitOH''* 
*u 'stintnl and gnvp injustice, fils Imn ilont The yvesem cin^ brings {Truinuicnth l>eioru di* Hoard the 
»|Ucsti(.n of whit u til** s< asf m v» hich those vvtirds nre to Ik interpreted If ihty arc to !>t interpreted m the 
sens.* tint whcreur thin hvs Kvn niiwIirs’Clioii in any cnninn? rise, l« iving It unceriiin whether *hit 
mi-hr.ctii.ii did or ilid not .ifTt^rt the jiin s mind then in Midi cisc-. a misc-im igt. of Ju.'licc could I", iifhrmeil 
ivisM,m..<f then the ri-sultv.oiiMJ<ir,coiivtTt the JtKiicial Committee Into -i Court ot Crfmitml Revie" 1* 

1 • n I 111 mil Coloniil I rnpirt 1 heir 1 oalships irc cteirty of opinion ifnl no such jwjiosilioM is s/»iiih 1 

t ""''"n""* *' Cnminil XpiKil fi may In gtOml lx stated tint its jir iclicc is m the 

'0'„« 1 ct It is 11 «t j,uidr«l l>\ Its ow It shiutit* i>f the itpjM Hints innon net or suspicion of his gti'h H 
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will not interfere wjtli tlie course of cnminal law unless there has been such an inteference witli tlie elementary 
ngfats of an accused as Ind placed him outside of the pale of regular law or, within that pale there has been 
a violation of the natural pnnaples of jusuce so demonstratitelj manifest as to convince their Lordships first, 
that the result amved at was opposite to the result which their Lordships would themselves have reached and 
secondly that the same opposite result viouTd have been reached bj the local tribunal also if the alleged defect 
Of misdireaion had been avoided The limited nature of the appeal in Dtliefs case has been referred to and 
their Lordships do not think that its authont> goes bejond those propositions which have now been 
enunaated. (1914) A C. 644 ^ 41 C. 1023 (P C.) The Judiaat Committee acquitted tlie accused who had been 
s“ntenced to death in the case reported in 3S H 501 (P C.) immediately after heanng the arguments, stating 
that full judgment would be delivered later on as they were of opinion that in that case owing in the mam 
to the reception of wholly inadmissible evidence the use made of that evidence when admitted to the grave 
Effejudice of the accused coupled with thi absence of all reliable evidence of the appellants guilt substantial 
and grave injustice had been done in convicting the appellant of the enme of whidi he had been convicted 
and therefore the conviction could not stand and that die case came well within the pnnciples laid down in 
DtlUTs case It was a case of a siil ject being sentenced to death upon no ev idence at all See also Louts 
Edouard Lamer 18 C. W K 98 (P C) , Qtfford 41 a 568 (P C) and Ibrahxm \ ZI 18 a W K 705 (P &) , for 
pnnaples guiding the Pnvy Council in granting leave to appeal 

5 Costs between subject and the Crown. — In 36 U SOI (PC.) when it was asked tliat the Crown 
should be directed to pay the costs ol the successful accused their Lordships said tliat they would adhere to 
the rule laid down in Johnson \ K 1904 A C 8 17, at 824, tnt ‘ in fiiiiire the Board w ill adhere to the practice of 
tlie House of Lords and tlie rule as to costs in cases between tlie Crown and the subject will be that the Crown 
neither pay> nor receives costs unless Uie ease ts governed by some local statute or there are exceptional 
arciunswnces justify ing a departure from the ordinary rule Though the above was net a cnminal case, the 
nile vvas hid down broadly there and their I ontships did not know on what pnnaple costs should be awarded 
as against the Crown .Sre aNo Archbold pp 149-150 (1910 edaX In till case of Louts Edouard Lanier, 18 
C.W N 98 (PC.) tlieir I ordships having regard to the special ciitumstances of Ihccasc awardetl costs to the 
successful appellant as against the Crow n 


*42, And t\e do further ordain tliat in all cases of appeal madt irotn inj judgment order sentence 
or decree of the said High Court of Jndicatiire at 'latlras to Us Our heirs or 
Rui«i «Mo traMtAMon successors mOur or Their Privy Council such High Court shall certify and transmit 

oth "§,^m«nt7 to Us Our heirs and successors m Our or Their Pnvy Council a true and correct 

copy of all e\ idence proceedings judgments decrees and order, had or made in such 
casc^ appealed so far as the same have relation to the matters of appeal such copies to be ccrtihed under the 
seal of die said High Court And that the said High Court sliall ilso ceriifj and transmit to Ls Our heirS and 
successors in Our or Their Pnvy Council a copy ol the reasons given by the Judges of sudi Court, or by any of 
such Judges for or against the judgment or determination appealed against And \\ e do further ordain that 
the s.aid High Court shall m all cases of appeal to Us Our heirs or successors conform to and execute, 
or cause to be executed such judgments and onlers as 0«r heirs or successors in Our or Their Pnvy 
Council shall think fit to make m die premises in such manner as any original judgment decree or decretal 
order or odier order or rule of the said High Court, should or might have been executed 

*44. And We do further ordainand declare that all tlic i)rovision.> of tliest. Our I^elters Patent are 
subjea to the legislutve powers of the Governor General in Counal exerased at 
Lc«er» P«ient »uh meeting for the purpose of making laws and regulations and al->o of the Governor. 

Tn General in cases of emergency under the provisions of an Act of the Twenty fourth 
Counci andTwcntj fifth \ears of our Reign diaptcr sixiy-^even and may be in all rcsjiects 

amended and eltertd thereby 


• On>*»» < •"'I «• 




• lU An«ij 
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CHAPTER I 

PrEt-nrrv 

' 1- ‘ Tti- \C•C'J^ r-'t-i- ET~a'i~''r \ct.l«^J 

(2 I e-c^n ’•'tn L‘'’- n Rn*-** Tr - Entr*** R.\’“<r** Par ^.r., n-c? 

thepj— a’nc a-’ 

3 I 'MH r^r-i. »- r<'r'** cp -’• c* a> t*'»* i- C'*f -r* Jn r" trre 

O^c’il. I ^I'fd <li'“'T.* 

Note*. — L ferittsh Ind 4. — Fcr H'rti«r se^ \ to s. 1 Ce Cc •- 

2 . Sco^e «' the Ast— Tfc«. En_ •'h EiVa iiGoc -Xct. IS^ jy a-il %4 Vi-t, c 32 as aseaieu ’" '• 
<nb^^wc* Acts c. acu j«Or a-*' tf-e I-i* a- Eitradicon ^ct. ■>C\i c 1«<)3 ss amended tr Ac* I c 

1913 r^Li*” onl*- to the srn^nii-*’ to Fcr*i 5 ti a“ii Nanve o crsiicat c -nch SQ*es tdcsc rsfc^” n 

En-'h Xe*T^*** acd th>* do r i- 1 - aT" wav ai:*c* the d'Ttaivis ~s^/ -ers^ o Fnt:<fi Goverreccs cn Fcrei 
cr ’Native Sa*^ **r t-*- •» — ►-r *e or r vT'-U'uN a* the rirjcedtri- t‘‘er-ri.' f-qula'ed b** the TreatO' 
Corrve''ticfi3 a-d ar~a 3 C“i”e'*^ p.^. »-•o with F a" ' V t*Tve •^tatu'. acd aho trr tasai- I t* r Mt- 

in A. I E. 1321 Vii 313 l'‘t Ertnil ti r *“ twe^r MJIH the Nirrtj-* IVtsii.oia> and Eerar r> 
t*" the Estruli*' r Tr*m or i-u n j* b* d— Etsa 'iror Act. and tha there b iio oece5»i*v- o- a wara' 
front toe Foutical Ac“n.. H'd^rahn 1 . ard t. i the~ i co j*!* c caa. la d domr for snd: E.ttradI*' jc. I" 
eat*»rs c b>A the ’'ras'^cn^ br> ni p^re - 1 i ’—i tn M ’ an vcc^e^• re-^o" ever tr'd‘»eth« E-ttncScec Af* 
«se«pt L^der «eet: ^rs ■* -i^d »» A. 

P-fla-fT*. 2. Ic tot* A ut.-*. the^ b an-toian r-pc^T'i.i* jc the “O'^ec* crccotaxt — 

a Ecfooean Ent>h «ti*^i” ciearb a Ecrooean Fnc>*' <u’'ei'' ^ denned bv- the Cede 
Cnena P*r<ced-re c t the tore beia^ in f t ’roe 

“ E.Tt'idiB-'r ch Ece c^ans aa*'«r^ cf^e“3s p- d(»<CT^ed je the £-<t«ch*di.fe. 

*5 ^ Ti« k e * ~F^.rei^t* Su*e tnear^ a 5-ats to whii^fc, icrthe t~te Iwiaj the Eitrat.iS c 

*.«niJ-Tin-« * TSTard aoci 

“ Hi^b COcr* ” irei3& die Hijt Ccot' as denned tw the- CxJe *. r Cn minal PTJcedcre fcr the nse 
beia - in fer^; 

Cf - Onence indndesan" ac* Tiheresoeve*cociE3t*ed.wird: wonld i. coimratsd in Encs*- Icd-.- 
cocs*itn*" an ofience and 
(fj “ Rnle^ " icdnde pr-icnhed fe-t-s 

Nate*. — 1- Earopean Btidih Sabteet— For debninoc. sf ' s 4 (r and Ni.te^ thereunder 

2. C?«ee.— In 2S JL 6177 I xvas held A^Hixr CJ., tha”dje werd as csed isa. e c. 

£;r*radlh(n or t. rot r*«trct"d to cd'*nc~5 as denned b***. 40 LPCL ocr & i* re 5 ?nc*ed to the dean: 
non ct " i.^^ncg ic s -Kc of fire- Cnnadl Ihocednr“ Codi. wladi b the same as felt contained is tf-' ^e«ra. 

Cisis-s giei I"*®" In di&case fwas 4ei/&a a Jasticeot the P-*ace appointed nnder /A? 

13^ tn ard {“^r the lemtcnes ci tfv«or“ had j ta b dicoce to cr orto®nnnit fcr trial to die Sfadras H '*h Cotirc 
an Ecrooean FnO'4' <n’’ ecT ebanred with m offeree mdeetbe tr^^TT" 'fire« Re'^ition, bn* wfacl »a. cr* 
an oFence ende* the Ind ir Penat Code. alMj ** ire^ to ~ 4 Cr P C. 

i Toreigtt Seatfc— Cbandraiiasore b a lurw^ vats* as diS-aed b% a. J r or the Isthan Emu* itror A s. 
and the prov'siona o Oiaorr n ther-or cits* be foPowed beicr* ar-rtve offe~der can be s ^ 

the ^-»-ch asthor-tjea. 43 Cah 323. 
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CHAPTER II 

Surrender of Fugitive Criminals in c\sl of Foreign States 

3 . (1) Where a requisition is made to the Go\eroinent ot Indi i or to any Local Goiernment b> the 
Government of any Foreign State for the surrender of a fugitne cximinnl of that 
^^Rpauston f r »urren State uho IS in or who is suspected of being in Dritisli India the Government of 
India or the Local Government as tlie case may be may if it thinks fit issue an order 
to any Magistrate who would have had jurisdiction to inquire into the crime if it had been an offence committed 
within the local limits of his jurisdiction dire ting him to inquire into the case 

(2) The Magistrate so directed shall issue a summons or warrant for the arrest 
of the fugitive cnminal according as the case appears to be one in which a summons 
or warrant would ordinarily issue 

(3) When such criminal appears or is brought before the Muoi^trate the Magistrate shall inquire into 

the case 111 the same manner and have the same jurisdiction and powers as nearly as 
inqu rv by ^ were onc triable by the Court of Session or High Court, and 

shall take such evidence as may be produced in support of the requisition and on behalf of the fugitive criminal 
including any evidence to show that the crime of which such cnmmal is accused or alleged to have been 
convicted is an offence of a political character or is not an ettradition crime 

(4) If tlie Magistrate is of opinion tlial case is made out m support of the requisition lie 

may commit the fugitive criminal to prison to await the orders of the Government of 
India or the Local Government as the ease may be. 

(5) If the Magistrate is of opinion that a prma/cuu case is not made out in supjiort of the requisition 

or if the case is one which is bailable under the provisions ol the Code of Criminal 
^ ' Procedure for the time being in force the ^lagistrate may release the fugitive 

cnminal on bail 

(0) The Magistrate shall report the result of his inquiiy to the Government of India or the Local 
Government, as the case may be and shall forward together with such report any 
supiiwt* ■ Mport written statement which tlie fugitive cnmmal mav desire to submit for the consider! 

tion of the Government 

(7) If the Government of India or the Local Government, as the case may be is of opinion that such 

report or wntten statement raises an imjbortant quesuon of law, it may make an 
B«frreDc« to llifh Court Order referring such question of law, to such High Court as may be named m the 
nsrroMjy*”’'"*'’* ‘binko and the fugitive cnminal sliall not be surrendered until such question has 

been decided. 

(8) If, upon receipt of such rejiort and statement or upon the decision of any such question tlie Govern- 

ment of India or the Local Government, as the case may be, is of opinion that the 
w*rrantforturT«nd«r fugitnc OTmiTval Ought to be Surrendered, it may issue a Warrant for the custody and 
removal of such cnminal and for his delivery at a place and to a person to be named In the warrant 

(9) It shall be liwful for any person to whom a warrant is directed in pursuance of sub-section (8), to 

receive, hold m custody and convey the person mentioned m the warrant to the pl^ 
UwfoinrM of euMody named in the Warrant and. If sucb person escapes out of any custody to which be 013/ 
rontf™ iromna»r"*" be delivered in pursuance of sudi Warrant he may be retaken as a person accused of 
an offence against the taw of Dntish India may be re-taken upon an escape. 

(to) If sudi a w“irrant as is prescribed by snlvsecnon (8) iv not i-isued and executed In the case ol any 
fugitive cnminal who ha> been committed t > jciwin iimlcr Milescction (4) withm two 
l>Khor«* of fuclUTo months after such committal, the High Court may upon application made to it on 
iwo mt*t^ *** behalf of Such fugiUve cnminal. and upon that rea->.inal Ic notice of the intenuoii 
to nuke sudi application has been given litlie Govemmemof Indn or l}»- Ixical 
Government as the ca.’ve mav l>c. iirder «uch mm lul to lie disdwrged iint-Nss fiicient cause i« shown lo the 
contrary 


B an. M Bad S4 TKt.. « St. <1 


^ lAmtm 



\V1 


APlJNUIX II 


[s;,. 

Notes— 1 Competency of Magistrate to taka proceedings.. — Hie coiin>eiciKj of a Ma},i-.tr itc tohold 
an inqinrj iiiuler this "leciion d^i>en(ls on the auUionz ilion of tlie Cxccutuc Government Tht w ords “ local 
hmib in Mil>-section (1) do not refer to the temton'il junsdiclion of the Majjisinte •’elected I)> Government to 
conduct the inqiiir>,for “any MiKistnte maj be v> authonzed if he be i firsKKss Majpsirate or a Ma^pstrate 
emiKmered hj the Local Government in that behalf 35 C. SIT at t» 551. A Magistrate is not dist^ieiltfied merely 
because tlie iccused resided bejond llie limits of his junsdiclion 39 C. 164 4 C. 31 

2 lllegftLty of arrest will not yltiato extradition proceedings, — Anv irre^uhntj tii the original 
anest ts immatenal sucli as the want of a warnm or the absence of die lu^iliie uiUim the local limits of llic 
Slagistntes jurisdiction at the time of Uie issue of the mmni, provided that the subsequent proceedings are 
right, 39 C. 164, where A’ \ UeU,9Q B. D, TOl is tollowed Tlie subsimtnl que“stion is not how die accused 
was brought before the Court |but whether die Court which m<|mrctl into his case had jurisdiction to do sa 
See also 3S B 225, \ Lopa 1853, DearsUy and Bell, 52. 

3. Magistrate cannot discharge. — Under this section, die M igistrate hts no jiinsdiction to discharge 
die tugitne. I nder die English Act, however, tlie I’ohce Mtgistntehis i»oweT to discharge. 

4. Irregularities In the Inquiry of the Magistrate, — Merc irregnhnties »n the proceedings of the 
M iglstnte whiUt are unimportant In regard to the sufhaeiicj of the j«roceedings are not renewable, but 
where the objections are to die reception of evidence nhtUi it allowed would le ive no residum oi evidence 
upon which the rejwt ol the Migistriic could lie supported, the proceedings maj be questioned /Vr 
MookerjhJ > in 39 C. 164. 

5. Magistrate most give reatoaahle opportonity to accused to produce exldenee.— A Ahgistratc 
who conducts an inquiry under sub^section (3) is bound to afford reasonable opjiortuiiU) to the person arrested 
to produce his evidence ind li lit. decline to do so, he tails to conduct the inquiry in the mode prescribed, b) 
the ] egtshtiire ind the result is Unt die iSsue of a warrant ii|>on euch inijuiry im-aiid. 39 C, iik 

6. Competency of Ooveroment to Issoe warrant— The only Government competent to issue the 
order for inquiry under sub-sectiun (I ) is the Government to whom the I oreign htate has made the requisiooii 
for surrender of the fugitive cnnniiaL Where therefore, n requisition has been made to the Governmentof 
Indu, thtt Govcrnmeiu alone is competent to issue the order for inquiry to the M'lgistnte and that power 
cannot be delegated to any Local Government 39 C. 194. 

7. Oovernment mast strictly comply with statutory proTislons.—lhe Government when it issues a 
warrant for surrender under subsection (8) does so in exercise of n slatutoiy authonty , such jiower can be exer 
ased vahdiy only after strict compliance with the necessary preliminary provisions formulated by the Legis 
lature in this very Act Consequently, if tlie provisions of the Act Ime been convavened, the acuon of the 
Government may be successfully diallenged even though the warrant for surrender may have been already 
issued. The jurisdiction of the Court fs not ousted merely because the Government has issued a warranL 
39 C. 164 

8 High Court has no Jorlsdietlon to revise proceedings of Magistrates under the Extradition Act- 
Section 15 of the Chaner Act gives the High Court*‘superimendence over all Courts which may besubject to 
Its appellate junsdiction.' The District Wagislrate acung under the Extradition Act is not subject to any 
appellate jurisdiction he makes inquiry and reports the result to Government his powers are speaally con- 
ferred for the hmvted purposes of the Act. No appeal lies to the High Court from the decision which any 
Magistrate may omve at under the Act The High Court cannot therefore, revase the proceedings of Magis- 
trates undtr ss. 3 and 4 of this Act 33 C. 547; 88 C 580 [footnoU\ Set also 39 C. 164 and 19 C. W. N 221 = 

21 C. L J.68 = 16 Cr L. J. 31 

9 High Court has Jurisdiction under s 491, Cr F. C, to examtue legality of extradition proceedings.-' 
The High Court has jurisdiction under s 491 to give a direction in the nature of Habeas G/f/ar amf to 
examine whether a person detaiiitd iii public custody under tins Act is legally detained. The High Court 
however, vvill not sit in appeal to review and weigh the evidence, if there should be some evidence of the 
offence upon which the Magistrate may reasonably act If there is no evidence the High Court will interfere 
39 C. 164 The absence of junsdiciion in the High Court to interfere in revision with the orders passed by 
MaRistraVfs in execution of the vnrrint issued bv i Political Agent, does not many way conflict with its 
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power to interfere otherwise than by revision. The power of the Court to intenere under s. 491 of the Code 
IS untouched, as that is a power not created by this Act or exercisable b> way of revision butvestedtn 
Presidency Courts to protect the liberty of the subject in ippropnate cases whatever may be the occasion of 
deprivation of which complaint is made 19 C. W N 221 = 21 C. L. J 68 = 16 Cr L. J 31 

10. High Court has power to direct halL— The High Court has the fullest discretion having regard 
to tlie provisions relating to Inil in the Criminal Procedure Code b> which the iintter must be regulated, to 
allow bail to a pnsoner against whom proceedings under this Act are pending 15C. W N 738 = 12 Cr, 
L.J 358 

11. High Court not eompeteut to transfer Inquiry from one Uagistrate to another— As the 
c«)mp«.tency of a Magistrate to hold an intjuirj under s. 14 of die Extradition Act \\I of 1879 (corresponding 
to s. 3 of this Act) depends on the authonzation of the Fxecutive Government the High Court has no power 
to order the transfer of the inquiry 33 C. SSO {/oo/notf ) » IS C. W N 735 Set 46 C. 31 

12. Proceedings under • 3 do net overlap proceedings under t. 4. .S(r.fNoteI under s 4 tn/ra, 

4. (1) Where it appiears toany Magistrate of the first class or any ^lagistrate specially empowered by 
the Local Government m this behalf that a person within the local limits of his juns- 
fower to M«e itrkU to diction IS H fugitive criminal of a Foreign State he may if he thinks fit Issue a warrant 
cVrtineaSt' fof the aiTest of such person on such information or complaint and on such evidence 

as would, in his opinion justify the issue of a warrant if the crime of which be is 
accused or has been convicted had been committed wiUun the local limits of hts junsdiction. 

luu» of warrant M he (2) The Magistrate shall forthwith report the issue of a warrant under this section 
rarouH forthwiib jq the i ©cal Government 

it>rraeB «rr»ite 4 net to ^ person arrested on a vvanant issued under this section shall not be detained 

he'^Ueuieei nnim oran more than two months unless wtthm that pertodthe Magistrate receives an order 
made w ith reference to such person under stcnon 3 sub-section (1) 

t4) In the case of a person airtsted or detametl under tins secuon the provisions of the Code of 
Criminal Procedure for the time lieing in force relating to bail slull apply in Ihe 
®' ’ same manner as if such person were accused of commtlling in Hntish India the crime 

or whuh he is accused or has been couvictvd 

Motes.—! Scope of Seetloo.— This section «l xrs not contemplate any inquiry , it provides for cdxnUntH 
arrest oi the alleged fugitive criminal so as to render eflective the proceedings under s 3, when ihey are subse- 
qiictUly instituted An arrest under s. 4 may be eflected before the receipt of the requisition from a Foreign 
Government mentioned in s 3 otherwise the criminal might escape if the receipt of the requisition in tlie 
usual diplomatic way had to be awaited m eveo cast The two sections do not overlap each otlicr , as soon as 
arrest has been effected under this section and the question of bail or detention has been determined, its 
operation for ail purposes w exhausted. There is no conceivable reason why thereafter a proceeding under s. 3 
s|] uid not be instituted. 39 C. 164. 

2 Proeedere for extradition to Foreign State*.— The English Statute of 1 H70 (33 and 34 VicL. c S2), as 
amciwU I regulates the surrender to Foreign States of fugitives running away from the United Kingdom and 
Pntish Iivsessions not speaally excepted The offence must be extraditable under the Act and be included 
in the treaty Ste Ch. II of this Act. 

There are two ways ol making die application demand for extradition is addressed lo 

f,o\<riim<.ntw1nch if the application isanonlerand ividincesufficient. wilt rojuire the ^fag 1 Strateco^cemcd 
I » issue warrant for apprehension of fugitive. Document accanivinying requisition together wtih the warrant 
of 1 onign State, wall be sent I » the Mapstiate along with Government order Tlie fugitive on arrest will lie 
lroiij,hl I'efore the Magistrate issuing the warraDt, Serondijr in cases of urgency a f rsKlass Magastraie of a 
Prcsid nca Magistrate In Madras may issue under s. 4 the Indian Extradition Act of 1903 on such fr'or 
mation or complaint and on such evidence a> woul I justify the issue of m warrant if crime of which the fugitive 
IS accatscvl or has l>een convicted h.ad bcs.n commitird widun his jurisdictioa A «»orn information 1/jra 
reasotvvble suspiaon of commission of crime and guilt of accused should l>e rojv. red before Usu» of warrant 
an 1 the in'ormaiion must purport to be based open a letw or teJegtxm fro~i a d p lomaiic, Jud-aal or pcblic 
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abthonl) ol tlie State stating the offi,nce dnrx«l Uit. issue of nimiii for fugitives arrest and tint exuadiuon 
mil be demanded The Magistrate sliould report to Government through Distnct or Chief Presidency 
Magistrate the fact ol issue of provisional warrant togetJier willi copies of evidence and infonmttoii niid tliu 
fugitive so arrested should not be detained for inore thin twomontlis unless m the interval the llagistnte 
receives the order of Gov ernment as stated In the foregoing pangraph Anarrest otherwise than unkrs 3 
(^2) or s 4 (1) of this \ct must not 1 e had except in the most urgent and exceptional cases and i( a fterson is «o 
arrested under the ordinarj taw a vvarnnt unders 4(1) should Ih, obtained at tlie earliest oppcrtimit) The 
Magistrate must after arrest under s 1 (2)ors 4(1) of the Act (roceed presented in s s(3>— {5)nnl 
submit a report to Government ns required hv sul>«ection (6) through the Distnct Alagistrate or the Cl ef 
Presidency Magistrate After committal to jail a imsoner should not he released except on Goveriment 
order unders 3(8) ors 5 or upon discharge In High Court under s 3(10) of the Act and sudi order of dis- 
charge will be issued only when ( roceedings against the fugitive iredelijed. Magistrates and Police^Ricers 
should therefore take special caretliat a discharge is not made U rough their neglect or default. Incases 
where foreign fugitives take 'refuge in any Native State in India the demanduill be made to Government 
which II It is justified by the treaty with the State will instruct the Resident or Political Agent to obtain 
offender’s arrest and surrender him A full statement of the expenses inairred for arrest and detention should 
be submitted by tlie Magistrate to Gov ernnient vvhelher tlie proceedings terminated in the ultimate release 
or surrender of the accused See Madras Extradition Manual, 1811 

5 (1) If the Government of India orany I ocal Government is of opinion that 

fefw” or^^under ^he crime ol which Ally fugitive cnniinal of a Foreign State is accused orallegedto 
•Kten 3 when er mn t>i havebeen convicted IS of a political character itmay ifit think fit refuse to issue 
pot 1 ent rnifsewr , . _ ... 

my order under seetton 3 sub-section (1). 
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1,2) Tlie Government of India or the Local Government may also at any timestav 
my proceeding> taken under this Chapter and direct any warrant issued under this 
Chapter to be c in< elled and the person for w ho<e arrest such warrant has been issued 
to be discharged 

6 riit expresMoiis the Police Magistrate’ and the Secretary of State »n 
section 3 of the Extradition Act 1870 shall be read as refemng respectively to the 
Magistrate directed to Inquire into a case under section 3 of this Act and to the 
Gov ernment of Ind a < r the 1 oca! Government as the cases may be 


CHAPTER HI 

Surrender of Puv iti\e Criminals in casf or States other than Foreign States 
7 * (1) Where an extradition offence has been committed or is supposed to have been committed by 
a person not being an European British subject in the tern tones of any State not being 
leaue of warrwt br Pol a Foreign State and such person escapes into or is in British India and the Political 

MMs Agents a r* ta a Agent in or foT sucb State issues a warrant addressed to the Distnct Magistrate of 

any distnct m which such person is beheved to be f or if such person isbelteved to he 
j« aty Presidency town to the Chief Presidency Magistrate of such town for his anest and delivery at a place 
and to a person or authority indicated in the warrant sudi Magistrate shall act in pursuance of such warrant 
and may give directions accordingly 

(2) A warrant issued as mentioned in sub-section (J) shall be executed in the manner provided by the 
law for the time being in force with reference to the execution ol warrants and the 
^Exacuton of such war accused person when aiTcsted he produced before the Vislnct Magistrate or 

Chief Prestdeney Magistrate as the case be who shall record any statement made 
tyhim such accused si all then unless released in accordance with the provisions of this Act, be forwarded to 
the place and delivered lo the person or authority indicated in the warrant 

• The Pol t cal A sent nay i«9u« a watratil for the atreat and •nrwnder of any perton accused of liav og done In aii> Si 
thelaw ofthat Stateanict wh ch would fdono nanr parlof Br i ablal a where tha Criw «b/ r /!« XXI of 1871 ainforc 

const tuledanoffenceagatml anrof the pror eonaoftbeUtter Act }8SS Pt Ion 11961 

t tsaerted brti a tnl a i Ext-ed t on ( tmesdmeat) Act I of 1913 a i(U 
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(1) The proMsions ol tlie Code of Cnminal Procedure for the tune being m force in rehtion to 
proclaiiiatioii and nttachment in the ca.se of persons absconding shall tilth any 
Prtxiimat on knj atuch neccssan modifications apply nhere anj warrant has been received b} a District 
•Nmn.l'nff”*' Nlagistrate * or ChuJ rrtstdLney Mtgtitraie tinder this section as if the vvamnt had 

been issiieil bj himself 

Notes.— Srtf »s 7o— S6 Cr P L is to issue of vvirniiu of irrcst s'* 87—89 ns to procinnntion md 
nttachment 

1 Section applies to Presidency Towns. — ^The words Oxef Pieixdtncy Magtslraie" were newly 
inserted m this section in order to remove doubts ns to the applicability of tlie i>rovisions of this section to the 
eieaition of vvamnts in the Presidcucv towns nnd to empower the Chief Pr«idency Jfagistrate to execnie 
such warmnts in the Presidencv KoNizv^—Stoiemeiit of Objects and heasonsof the Bill (a) Extradition warrant 
must be signed bj thePoliticnl \genL— A wnmnt of cxlndition siy^ned b> tlie Assistnnt British Envoy of 
Nepnl Court is not a valid warrant when that olTicer is not empowered ns n Politicnl Agent within the meaning 
of section 7 of Indian T xtrndition Act. 23 Cr L J.687 >a 81 1 C 175 

2 Rales framed by the Oavernor General in Council regulating proeednre and prescribing forms.— 
The Political Ageutshall wot isswft'n warrant under tins section in any ca^ which \s provided for 

by ucaty , if tin. State concerned hns expressly stated that it desires to abide by the procedure of the treaty, nor 
in any case in which a requisition fi r surrender hns been mnde by or on behah of the Stnte under s 9 in/ra 

i2) The Political A*,«ut sii ill not issue n wamnt under this section except on n request preferred to 
him in wTiting either liv or bv the uuhonty of the person for tlie time being ndmmistenng the executive 
government o! the Stnte lor which he is a fohtical Agent, or by nny Court within such State which has been 
specified in this liehalt liy the Govemor-Genernl in Council or by the Governor oftfndras or Bombny in 
Coi iicil ns the ense niny be I \ notification iii the OJHet tl Ga ette 

(3) If the nccused person IS n Urtush subject die I ohtical Agent shall before i-suing a wnmnt under 
this section consider whether lie ought not to certify the caseas one smtnble for tnni in Dntish Indin and he 
shall mstendoi issuing such n warrnnt to certify the case if be is satisfied lliat the interests o» justice and tlie 
convenience of the w itnesses enn bvtter be served by tlie tnnt being held in British Indin See 8 B 623 

(4( The Politicil Agvm shnll in nil ri'^r*. belorc ivMiing n wnrrnu i ndtr this section, s.ntisiy Inmsclt I \ 
jirtlmiiniry iiiqinry or otherwise tlm there is n ppimafaeteerv^ agantst iht ncciistd person 

• iliuc.nl Agon slnll before issuing n wnmnt undvr this svction decide whetlier tlt^ 
wnmnt shall provide for the delivery of the icciised jierson— (i) to tlie Pohbcnl Agent or to n Bntish officer 
sulwrdiiinte to the I olilical Agent or iiO t » nil nnlhontv oi the Stnte with n vnew I j his tnal by the Sate 
Courts 

(6) Ikf irv coiniiii, to i deasion the I oliticnl Agent slnll tike tliv following nunttvrs into ooiisidcri 
111 I —ii) the nnlure of the ofTencx charged (ti)tbedeby nnd tnnible involvetl in bnnging the accused person 
Jvefore hmiseU (m) thv jirdiaal qunhfcitionof the Courts of the Swie (n) whether tJic nccused person Is u 
British subjea or not nnd if he is n Bntish iotber thnn nn European I riUsh) suby-cl wh ihcr the Courts of the 
Stnte by ciist imor I V riovnitioti tn such Bntish subjects surrendered to them (\) whether the Courts of the 
suite hnve liv custom »r bv lecogniiion j»>wers to inflict the punishment which may inflicted under the 
Indi 111 Petuil C nk for nil offence 'imilnr t Hint with whidi the neettsed person is ch.nrged. 

It) \ iwilh'tniidm„ jiiytl in>, in Kiile 5 tl c I ilitical Agent sliall nnke the wnmnt |»o\i«k fir tli- 
dvliveO of the nceiiscd person 1 1 himselt i»r t nn officer sulwnlireiic to hiin.'<lf or to m niithoniv of tlie Suite 
conexmed ns the ense inny Ik if he is ^ineTalK *»r sjunnlfi instructed by the t»o\envw-Geoerai In Oiuiicil i , 
try nn ncniscd jxrs* n fitm«eH if l » imke him over f c tnnl t » the [n jure Courts r f sudi State. 

(7) 111 tile CIV. « f njincnised iKTson made over f w tnnl tlie Court of the State the Pohtiril At,e* t 

sli ill s.it si\ Iiiinself that die nctniseil receives n fair tnnl and dint die puiiisLnient Inflicted in crnivictlon If not 
cxccvJve e>r fviriwrous and if Ic i* n.n soxaii'fWd he shut demand therestrati refdic pefviry-r t> I 
cu Kxlv jx-nJing iIk **rdeTS o the tjovefmv.Gen.'^l m CounnL | A' to tnal fur nn ntVore otW iut 

v\l irh rxtTn liietl see 17 B. 2£9 at t p. STt n h! 879 and $>.2:7 and 337 Cr I* Cl 
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(8) A return of all persons nude over formal to the Courts of the State shall be submitted half)early 
by the Political Agent to the Government of India orto the Government of Madras or nombay, jas the case 
may be m the following form — 


& ! 

•s§ 1 

1 

f 1 L-S! i 


■si 

1 Native State to 

I 1 








whicli surrendered 1 

2 S ?. 1 


Rfmabks. 


iiJ 


' 

! 


for tniL j 

« I 

passed, j 



l&> Accused jMirsons mrested jn Bmi-* Indii on warrant issued under this section or s 8 tn/ro shall 
be treated as far as possible in the sime w vy as persons under tnal in nriitsh India 


( 10 ) A person sentenced to imprisonment by a Political Agent shill if a British subject be convejed 
to the most convenient pnson under British Administration ind shall there be deilt with though he had 
been sentenced under tlie Local Law 

Provided always that this rule shall not be coastructed so as to give such person any right OJ appeal 
other than that allowed bj the rule for the time being in force regulating appeils Iromlhe Political Agent. 
[GaxtUt of Indvx 1904 Pt I p 364 ] See s 22 wfra is to power to make rules 

3 Extradition to Native State#,— Chipter Ul (ss 7—18) of this Act, together with the rules framed 
under s 22 regulates the procedure to be followed in Bntish India tipon the receipt of requisition for surrender 
of CTiminals who have fled from justice ouiofaNative State into Bnitsb India. The provisions of subsisting 
treaties with Native States ire however preserved bys 18 but as Uiere are no treaty obligations regarding the 
five Native States under political control of the Madras Oovemment and there is no treaty with Mysore and 
Hyderabad has by agreement of 1887 waived its right to tlie procedure prescribed by the treaty of 1687 m 
favour of that laid down b> the Extradition Act, the procedure in Chapter J]J of this Act. should therelore be 
followed in all these cases Regarding other Native States in India reference should be made toAltchiwn 
Treatise etc to ascertain if there are subsisting ueaties with them to govern the procedure. \\ here there is no 
subsisting treaty a Native State can under their Act obtain the sunender of its fugitive in two ways —(0 by 
applying under 8 7 to the Political Agent who is authoriied to comply m caves of grave offences set outi» 
Schedule I to the said Act or ^llJ by making a requisition to Government under s. 9 where the offence isoia 
{xibtical character or is not an extradition crime Action under the latter feeciion should not be taken unless 
specially pressed for and should the Durbar desire to proceed under s 8 the Political Agent should fonrard 
the requisition for orders ol Government vvjtb a report of the oicvimstauces of the case and his own recommeti 
dation as to whether die Durbir s request should be granted or refused and then the question w hether evtrflJ 
tion should be granted is one entirely for disposal by Gov eminent — See Madras ExtradUxon Manual 1911 

i PreUmlnary Inquiry by District Magistrate not » condlUon precedeat to execution of MKrauk— 
There is no provision in this Act rnaking an m juiij by a competent Bntish Court in Bntish India into ih© 
truth of the accusation whether in the presence of the accused or otherwise a condiUon precedent to the issue 
and execution of the wanwwt of the Political Agent under this aecUoii — Per Aston J in 7 Bom t R d83 *=* 

2 Cr E J 439 Ste abo 41 C 400 

8 Accused should be present.— In all cases where uiqmnea are held by Magistrates with a view of extra 
diting accused peivotis it would be desirable that they should if possible be prevent thereat— /Vr* RussEi-t 
J xbtd 

6 Warrant of Political Agent not open to revision — In 36 P W R.1908 **3 P R 1909*= 9 Cr L J 3,ih6 
Punjab Chief Court held that it had no power to tmertere tn respect of a warrant issued by a Political Agent of 
a Native State under s 7 of tlie Act on the grounds either (1) that tliere is no pntna facie case against the 
petitioner or (2) that tlie circumstances under which that officer vvav originally moved do not justify him ever 
cisingl IS power under the said section. 5rfalsol9C.W H 22l = 21C L J 63 3'er7Lah 159 

7 Proceedings of Magistrates on a warrant issned by the FoUtIcal Agent not open to retislon.— 

When a warrant is issued by the Political Agent under s 7 its execution by the District ^^aglvtrate in accord 
ance with the prov isioiis of the Act is an executive act and the High Court cannot interfere in revision with 
such execution. If the fi gitive criminal arrested considers himself aggrieved he can invol e the action oi ihc 
Government under s 15 19 C. W N 221 21 C. E J 63 =» 16 Cr L J 31 
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t. Pelltleil Afent cannot tune warrant after ccrUfjlnj nnder a 188 of the Coda— Where a Political 
Agent has Issuctl a certificate under a 183 of the Code that the accused should be tried in British India, it is not 
open to him to recall the certificate and direct Uie accused to be handed o\crtothe Natise States for trial 
l(fiom.L.R.Sn»lBem.Cr dlUxlSCr L.J 0ST. 

9 VhenRighCoart wfUrcTUeerdenperiiortlaAto benadevndertheAet— Note 2 tos IS tnfra. 


6« (1) NN here a Political Agent has directed by endorsement on any sudi ^^arTant that the person for 
%tho«c arrest it is issued may be released on executing a bond uith suffiaent sureties 
on rrnc foT hls attcn hnce bcfoTc a pcfson oT authooD indicated In this behalf m the warrant 

at n spccificil lime and place the Magistrite to whom the warrant is addressed sh^ H 
on sudi secuntN being gi\cn reletsc sudi person Irom custody 
M(^ftnu fruia (2) W here secunty Is taken under thw section the Magistrate shall certify Uie fact 
to die Political Agent who issued the wamnt and shall fLtain the bond. 

(3) If the person Ixjund by snj sikIi bond di>^ not *»p|>"'ir at Uie Urns and place specified the Magis- 
trate may, on Ixing satisfied as to his default, issue n warrant directing that he bere- 
”** arrested and lumlci! over to any iierson outhonred by the 1 olilical Agent to tike him 

intocustodi 


(4) In Uie case 

IVtionit In I n of bond 
Mdlirff tar* of bond*. 


of anv bond executed under Uiis section Uie Magistrate miy exercise the powers 
conferred b\ Uie Co<lc of Cnminal Procedure for the time being in force (in relation, 
to taking a de{K>sitiii lieu of the execution of n bond and with respect to the forfeiture 
of bonds and the discharge of sureucsk 


Motet.— 1 Jerlidletioa of Ht|latrtte to held the orretted perion to bail to appear before a tribanai 
la a Forel^ State.— A Magistrate couUl bind over Uie |>n>oner to appear before himself and then when the 
pnsoner has surrendered to hi$ bail after receiving tlie wanunl from the Political Agent to the State could 
proceecd to execute it under 9.7 cL(2) jn/ro or if the warrant had been duty endorsed by the Political Agent 
under 8ul>sec (1) of this section could bind Uic pnsoner over to appear at the iinio and place indicated in the 
warrant. Neither the Code of Cnminal Procedure nor thisAct authonies a Magistrate to bold a person to bail 
to appear tiefore a tnbuoal in a Foreign State to which the Act applies. 33 C. 1032. 5V/20 Bom L. R. 1009 

2L JarUdleUon of Magistrate to release arrested person on ball, withont endorsement by Political 
Agent— NVhere a person was arrested upon a warrant Issued by a Political Agent and the Magistrate released 
him on bail and directed him to appear before the Politial Agent on a date syiecified alUiough there was no 
endorsement on the warrant giving tlie AIngistnte power to pass such an order held that m the absence of sudi 
endorsement, the order of the Magistrate was one passed without Junsdiqtion 12 C W N 602 ^7 C L J 171 
7 Cr L. J 193 See 20 Bom L. R. 1009 


8 A *I^obtnthstand%ng anything contained tn teelion 1 , sub section {^) or in section S when an 
accused person arrested in accordance with the provisions oj section 7 is produced 
"Lorti before the Diitnet Magistrate or Chief Presidency Magistrate as the ease may be 

in«St and the statement {if any) of such accused person has been recorded such Magistrate 

may, if he thinks fit before proceeding further report the case to the Local Govern 
tnenland pending the receipt of orders on such report detain such aeeusedperson in custody or release hi>n 
on his executing a bond with sufficient sureties for his attendance when required 


9 Where a requisition is made to the Government of India or to any Local Government by or on 
behalf of any State not being a Foreign State for the surrender of any person accused 
be^'^FoAigri Vute**" ol having committed an offence in the temtones ol such State such requisiUon shall 
(except in so far as relates to the taking of evidence to show that the offence is of a 
political character or is not an extradition crime) be dealt with in accordance with the procedure presenbed by 
s. 3 for requisitions made by the Government of any Foreign States as if it were a requisition made by any such 
Government under that section 

Provided that if there is a Pol lical Agent in or for iny such State the requisition shall be made 
through such Political Agent 


' N«wlr kdded by tb« Ind to Eztrtd I on {AiB*Ddia«nt) Act I of I9IJ t S 
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' I I 10, (0 It It appears i ) tny AI igivtnte of On first <1 i-.s c»r iiij M i},i<?tritt. tinjVmLrul b> Uie I «cil 
GoM;rnin<.nt in thi<i bclntf tint *1 ptrfson uitliiii tlit- locil limits »>f Jiis jurisdiction ls 
» sue*w«rrtiu/ of *nrr^t ID or suspected « f liiMiii, coinnuttcU an oflciice ill aii> Mittlioi 1>cifis il^orngii 

c»rtanca»»s State ind that such person maj lautull) !>i, surrendered to such State or that a 

warrant nia> Ire issuerl for his arrest imders 7, the Mn^nslnte nuj, if he thinks fit, 
issue a av arrant for the arrest of such person on sudi information or complaint and on such e\adence as 
would, III his opinion justih the i-^ut of warrant if tlie offence hid been conimittetl witlun the hKal limits of 
his jurisdiction 

(2) The Magistrap shall forthwith report the issue ot a w itraiit under this section if the offence 
appears or IS alleged to base been coniimtttd III the temtones of i Sintc (cr which 
f rthTtV * ^ there IS a I’nhtical Agent to such roliucal Agent and in other cast-s to the I ocal 
G<>\ ernment 


(3) A person 

W 05 V aii»n»a 

under s. 7 


arrested on a w irr lut issmd under this section shiH not without die sjitenl saiicti >it < i 
the 1 ocal Co\« rnmenl Ik. detained more than two months nnlesii wulnn such jitnud 
lilt Majjistrate recei\is m order made with reference to sucln>ers tn m accurdmee 
null the pro* tdim pr«scnhcdb> s 9 or i wirruU for the arrest <f such ptivin 


<4i In the e ise it i i>erson arresleHl **r detained iimkr tins section die jimMsions oi the Code ot 
Lnminal Procedure for the time l>eingm force relatinj* to hail shall applj m the same 
twanwer as \f such petson were accused of conwwltwnK in I>nt\sh India the offence with 

which he Is charged 

Notes.— t Scape of Section— Tins section comers on Magestrates m Nniish India junsdjciion to 
make preliniinarj inquines and to take esidencc on die infonnation given or complaint laid in regain t® 
offences alleged to have been committed b> Native Indian or British subjects of His Nfajesty, withm and 
beyond the hnwts of Dntuh India not being in a Foregm Sute as definwl in this Act and to order warrants to 
issue for the arrest of such accused persons 8 Bom L. R 507 s 4 Cr L. J 49 This section applies onlv to 
cases if the warrant i«aned under s 7 is legal but absconding from jad net being an oflente mentioned in 
Schedule 1 of the Indian Esuaduion Act 1903 a warrant for arrest on such a charge does not fall within s. 7 
In spite of certain powers of Govemmeiu unders.iS the High Omrt has jurisdiction to interfere m a case 
where action under Ute Act has not been taken under a. \alid, warrant bccimn 9 applies only when a requisi 

tiou has been made to Government and not vvhen a warranihis been addressed to the District Magistrate. 
4P*tna67 See ^ 188 Cr 1’ C As to thecflect of irregulani) m issuingviatrtint, we Notes to s. 537, r»^nr 

2 Police efReer may arrest without warrant. — See s. 54 (7) Cr P C. and Notes thereto anti srr 
s 2d ift/ra 


II C4 A person accused of an oftencu committed in Bntish India not being the offence for which 
his surrender IS asked or undergoing sentence under any conviction in Bnttsli India, 
Surrender oi person I’ball not be surrendered in compliance with a warrant issued by a Political Agent 

”0 ff B*!! unders 7 or a requisition made by or on behalf of any State not beinga I oreigri 

BrtahinOa * State under s 0 except on the condition that such person be fe-surrendered to the 

Goieniment of India or the Local Goaemment, as the case may be on the 
termination of his trial for the off»,nce for which Ins surrender has been asked 

Provided that no such condition shall be deemed to jirevent or postpone the execution of a sentence 

ot death lawfully passed. 

(2) On the surrender oi a person undergoing sentence under a conviction in British India, his ’'^'ttence 
shall be deemed to be suspended until the date of his re^uirender, when it 
< t>^»urr”*n«r fev ive mcl h »\ e cffect.fOT tlie jiorUon thereof which w as imexpirtd at tlie time of ni» 

surrender 


12 riie provisions of this Chapter with reterence to accused persons shall with any necessaiy 
modifications apply to the case of a person who, having been convicted of an offence 
m the lemtones Of any State not being a Foreign Slate, has escaped into or is in 
British India before his sentence has expired " 
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13. r\Tr> fiTTnon Mho ftccti«tl uroMiMCtid •»{ -iKMiiiKor .«ti) oTtenn. shall 

hc«l«mn1 hir iht |«tqwfNrs nl tins Chipltr, to i>c?caisetl <»r r<»nvirt»«l of ln\ing 
t • iitrnirt committwl s\ich oflcnc® bikI shall l»e liable to Ik, amstrtl and snmndcred .accordingly. 


M, It shall l>e lawful lor an) jiCTsoti to Mhoni « Marram Is directed In ptirsiuincc of the iiroaisuma of 
tins Cluptcf to ffcclai, h«»M m ciist«Kt) and convt) the person mentioned in the 
of nttod? Marram, tn the place namctl in the Mamnt, and if such jH-rson escajics out of any 

sndorrhjVirr*^"' custalj to whicli he mij Ik dehtcreal in pursiianra, of such warrant, he ma) be re* 

taV.cn as a person nrriKtil nf an iifTciwe .against the law of Ilntish India ma) 
I'e n«tiken mmn an escape 


IS. rile GwcnuiKin <»f India the LkiI Coatrnmint m i), b) order, stay 
> jw. f of 1. » an) |■r■■x■e<hng^ t then nndir tilts Lh iptcr, and ina) direct an) warrant issue-d under 

this Chapter to Ik. canceled nid llie |»erson for whose arrest such w arrant hTS been 
issued to Ik. discharged. 


Nete».— 1. Onttef of the JerUdktloa of the High Coart— Hus section ousts the jurisdiction ui die 
High Conn t » irviuirc into tire projirtet) of the Mamm, bin leate-soj<tn the ijiie-stion of die High Court’s 
IK'w-cr to inUrferc Midi a Magistnti s action, i{ it w »s | roaeil that such .ictiuii was ronswjuent iijKin a warrant 
issuidlw I I'olitical Agent which w \s plainl) illegal 7 Bom. 1^ R. 4S3 b 2 Cr. L, J. 4U .frr als iNotc 4 to s. 7, 
iw/eu 

1 High Cooti h*.t gtnctBl rovUlofiol poaicn to tet oiMo tUegol orden, porpovtlng tobemBdo 
Boder the Act— S IS of die Act no doubt ousts the junsdiction of die High Court to iiujuire into the propnety 
of a warrant issued under Chapter 111, but where tlie order ol the Magistrate is sought to be justified under an 
authont) supposctl to be denied from the l\w, but i<, m fact Miilwut Jurisdiction, t'ot being sanatoned b> it 
It e iiinol but be assumed diat die ^tag^sttate has acted in Ins general junsdiction 'ind as such, his order is liable 
to be set aside b) the High Court in tire exercise *>i Its reaisional powers, at the instance of the party whoso 
libert) Is affected h) It 7 Bora L. R. M3 b 3 L. 439 and 21 P. R. lesS 41 & 400. Inthisciso 

one G, Nepalese subject was caused to be .afrested b) a Sub-Di\iMonal Magistrate of M m British temtory m 
pursuance oi an inquiry trom the Sub-Di\isiowal MagisUatw m Nepal, who requited his arrest in connection 
with a murder commuted in N«p.at and jiromised to send proof of cnminaht) and nationaht) C was 
subsequent!) released on bad and on receipt of the eitdcncc of cnnnnaht) and nationaht) and after examining 
witnesses for the prosetmuon and the deience, tire Sub-l>iM5ioinV Magistrate ol M directed the sunrender of 
G to die Nepalese aud'omies /{e/d, on a reference b) the Sessioas Jwlge, that the order of the Magistrate 
was bad, lO because the issue of wamnt against G wasontiwre infomiaiion without any evidence, and was 
contrary to the provisions of cL (1) o*® 10 of this Act, (ii) because he did not report the issue of the warrant 
to lire Political Agent in Nepal, under cL ^2) of s. lO , (iii) because the inquiry was made into the case without 
a wanant issued by the lohtical Agent lor Nepal, as required b) s. 7, (iv) and because he ordered the 
surrender of the fugitite cm a procedure unknown to the J-xtradition Act 41 C. 400 


1 6, The jirovisions of tins Chapter shall appl) to an offence or to an extra* 
diuon ofTence, as the case may be, committed before the p.assing of this Act, and to 
an offence in respect of which a Court of lintish India has concurrent junsdiction 


17. t,t) Inaw) procseditigs under this Chapter, exhibits and dejwsitwns ^wheUier receued or uiken 
in tire presence of tire person against whom the) are used or not) and copies thereof, 
e"iKSaoM'*mnd ^nd Official certificates of facts and Judicial documents stating facts, ma), if duly 
ih.rdoojtn.nu. authenticated be received as evidence 


(i) Warrants, depositions or statements on oath which purport to have been issued received or taken 
by any Court of Justice outside Untish India, or copies tiiereof and certificates of, or 
iication of ti*» judicial documents stating tbe'fact'of conviction before anj such Court, shall be 
deemed duly authenticated, — 

(rt) if the warrant purports to V>e signed by a Judge, Magistrate or oflicer of the State when, the same 
was issued or actiug in or for Mich State 

(i) if the depositions or stateittchts or copies thereof purport to be“certified, under tlie Iiand of a • 
Judge, Magistrate or officer of the State where the same were taken or acung m or forsuch 
State, to be the onginal deposition^ or stateiirenb. or to be true copies thereof as the case may 
require 
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(f) if Uie certificate of.orjudioal document stating the /id o!a contiction purports to be certrficatoJ 
b} a Judge, Magtstnte or officer of the State where the conviction tool, place or acting m or 
for such State • 

(rf) if the vnrranu depositions, copies certificate* "wid ludtcal documents, as the case mvj be, am 
authenucated b) the oath of some witness or b> the offiaal set! of a minister of the State 
H here (he same were respectaelj tssuec^ tiLen or given. 

Diflmtioacfwirript’ (3) For the purposes ol this section, “wairant’ includes an> judiaa! document 

authonzing the arrest of an> person accii-ed or convicted of an offence. 

18. Jvolhing m this Chapter shall ilerogiie from the prov ision* of any treaty for the extradition of 
Cluptrr not to dcroeite offenders, and tlie procedure provided !>> an> such treat) shall be followed in anv caoe 
wta tro4ti?8 jg which It applies and the |VOvision» of this Act shvll be modified according!) 


CHAPTER IV.-^ 

Rendition of Fucrrivn Offenders in His .>UjEsn’s Dominions 
Application ot Fu(itiT« For tlie purpose of applving and CUT) trig into effect in British India the 

Offender* Art issi n provisions of the Fugitive Offender*’ Act ISSI, the following pro\i<ionsare herehv 
and « Virt p 6J. . ® 

made — 

(a) the powers conferred on 'Governors’ of British possessions nia) be exercised b) anv Local 
Government , 

(A) the powers conferred on a ‘ Supenor Court” mw be excrosed bv any Judge of a High Coun, 

(<■) the ixnv ers confened on a ” Magisinte ” mi) be exernsed b) anv Magistrate of the first class or 
b> all) \Ixgi>tnl« empowered b) the Local Government in Utvt behalf, and 
(d) the offences committed in Bnush India to which the Act applies, are pinc), treason and m) 
offence punishable under the Indian Penal Code wiib ngorous imprisonment for a term rf 
tw elv e months or more, or vv ith anv greater punishment 


CHAPTER V. 

Offences committfd \t Sea 

20. WheretheGovemmentof am State outoideindii mikes a requisition for the surrender of a 

Iverson accused of an offence committed on board an) vessel on the high seas which 
^f^»irr»nii« come» into an) port of BnluJi India, the Local Government nndan) Magistrate 
ij)iu«U4t»^ pool having jurisdiction in such port ami authonzed b) the Local Government m 

behalf mav exerasc the power, confmed bv this Act 

CHAPTER VI. 

Execution of Commissions issued bv Criminal Courts outside British Indjv. 

21. The lestimon) of an) witness roa)«b«. obtained in relation to any cnminal matter pending m any 

Eiftvtioa of rtifuBiis Court or tribunal jn an) counio or placv. outside Bnti'h India in like manner a* It 

conrtt'^’^uide tna) be obtained in an) mil matter under the provisions of the Code ofCm> 

ind ». Procedure for the Ume being m force wath respect to commissions, and the prova>ion» 

of that Code relating thereto shall be construed as if the terra “suit " included a cnmioal proceeding 

Provided that thf section shall not appK when die evidence is required for a Court or tribunal m auy 
State outside India other than a British Court and the offence is or a political character 


Power lo nuke rolrt. 


CHAPTER VII 

Supplement XL 

22. (!) The Governor General in Council maj make rule* to carr) out die 
purposes ol this Actf 


GtietUot Jitiia l*us. 


robliibc,] ID Z4m>low tth iUrcB |to« 

rren^utw (o b« followed for the confiaesoDl « 
- - L p. » 


p Dnder ••bIodco of drath Dsd iot liu 
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(2) In pirtmiUr nml without prejudice to the sencrtlil) ol the foregoing power, such rules ma) iiro\tde 

lor— 

( 4 ) the remQ\a1 of pnsoners accuvnl or In custoilv untkr this Act, and their control and mamte- 
nance until su^ time as the) are handed oscr to the persons mmed in the warrant as 
entitled to rcceise them » 

(A) tlic scinite and disposition o! an) prnpert) which is the subject of, or required for proof of, any 
alleged offence to which this Act applies, 

(r) the pursuit and arrest in Rnush India, h> oflicere of the C»o\cmment, or other persons authonzed 
in tins bstulf, of [wTsons accused of offences committed elsewhere, and 
(«/) the procedure and pnctice to be obserxed In extndition proceedings 

(3) Rules made under tins s«:tion shall be published in tlic GautUof Indta, and sliall thereupon have 
effect as if enseted b> this Act 

Note.— Tlie rules framed under this section do not appi) to ierrilofy under British Administration in 
which the Loile of Lnmin-il ITocedure (Act V of Ifi9S) is in force- Caxc/Zc 0 / India, 1875, Pt. J,J> 624. See 
.alsolSM S9{9B &33atp 339, nrul 39 K 67 

23. Notwithstanding an) thing in the Code of Cnnnnil l^roccdure, IR 94 , an) person arrested without 
an order from a Magistrate and without 0 wamnt, in pursuance of the provisions of 
Drwatiooer »r s. S4, clause 4Ct of the Said Codc, ma\, under Uie ordcfs of 8 Magistrate within 

•rtmiiiiy Ats t edssv tilt, local limits of whosc jurisdiction such arrcst was made, be detained m the same 
manner .and subject to the same restnctlons as a person arrested on a warrant issued 
b) such 'lagistratc under s. to 

2<4, The Acts mentionetl in the second schedule are repeated to Uie extent 
s|)ecified in the fourth column tlicfeof. 

THE FIRST SCHEDULE. 

Extradition OFn:.NCEs 

\^See s 2, Clause (5) and Chapter III {Surrender of Fugtine O-irntnals in ease of Slopes other than 
Foreign 3V4<rr).] 

friie sections referred to are the sections of the Indian Penal Code] 

Frauds upon acditors (s |20o). 

Resistance to arrest fs. 224). 

Offences relating to coin and stanqis (ss 230 to 26tA ) 

Culpable homicide (ss 299 to 301) 

Attempt to murder (s 307). 

Thuggi (ss. 310, 311). 

Causing miscamage and abandonment of child (ss 312 to 217). 

Causing hurt (ss 323 to 333). 

Wrongful confinement (ss. 347, 348). 

Kidn ipping and s1a\er) (ss 360 to 373). 

Rape and unnatural offences (ss 375 to 377) 

Tlieft, Extortion Robber), etc (ss 378 to4l4) ^ 

Cheating (ss. 415 to 420) 

Fraudulent deeds, etc (ss. 421 10 424) 

Mischief (ss 425 to 440) 

Lurking house-trespass (ss 443, 446) 

Forgery, using forged documents, etc (ss. 463 to 477 \) 

Deseruon from an) unit of Indian Slate Forces declared by the Goiernor General m Council, by notifi 
cation m the Gazette of India to be a unit deseruon from which is an extradition offence * 

Pirac) b> law of nations 

Sinking or destroying a \essel at sea or attempting or conspmng to do so 

Assault on board a ship on the high seas with intent to deslro) life or to do gnexous bodily harm. 

Revolt or conspiracy to reiolt by two or more persons on board a ship on the high seas against the 
authority of the master 


6<il»liliit«4 br Act X\ I oC Itll 
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All) ofTeiice ngninst anj '•cciioii c i the Iiidi iii 1 cm! Oxle or any otlier !iw winch may, from 

time to time be ijiecified b) the Go\entor-<^eRenl «n Counal notificition in tli^- Ca-elie of Indta either 
j,enenll\ for all Stales or •iiK-cnll) for inj one or more States 


THE SECOND SCHEDUI L 

EvACTMI-NTS ReIEAI-HI 
{S^f Sectwa 24 ) 


\ear 

No j 

Slwrt Title 

1 Exitiitoi Repeal 

1879 

1 X\I 

The I orei),ii JunMlici on and rxtradition 
Act iwi 

So much as i*. unrepcaleA 

I89o 

1 1\ 

Ilie Fxtradii oit(lmli inj Alt It^v ; 

The whole Act 

isyi 

1 \ 

1 

The lircign Jiinsilicti ii and Fxtriditioii 1 
Act(l«79j Anundmtnt Act 1898 j 

The whole Act 


EXTRADITION RULES BETWEEN THE BRITISH AND FOREIGN POSSESSIONS 
IN INDIA. 

I — British and French Indian QoveromenU 


1 Uv tin. Uett consent of both the contnehng powers— the Jrench and English Cosenimcnb— the 
cLiibe Jii tlie Convention of March 1913 relatitig to the extradition of Dehturs has been treated as not m force 
and has not been acted on consequent!) tt mmt be considered inill and void. Further, although the 9th 
Article of tlje Treat) speaks of fl^ffrc^gtocrall) UiesnbsequctU and uniform exposition of the Article, b> tlie 
Acts and Declarations of the two Governments, has virtually put an interpretation to some extent upon the 
word offences so as to limit its meaning to offences of a grave character ond to exclude from the operation 
ot tile treat) (a) mere pett) local offences which would not necessarily be trmted as oimmal acts by the law* 
of boili coiintnes and (>) political offences. The Governor m Council resolves to give a general direction to 
all District Magistrates to surrender to the French AotJionties all per^oa** chimed by them, as fugitives front 
justice in resjiectof offences ofh grave character All felonies »nd all enmes described as “heinous in the 
1 tigilne Foreign Offenders Act No \ It of 18 j 4 would of coufv, come withui the caiegof) of grave offence^ 
Otlier cases of grave offences might easily be suggested and where there i^ room for doubt, a reference to 
Government will be requisite betore surrender is made, while a report of his proceedings m every case of 
surrender should lieinvanabl) made b) the Magistmte with » view to bis protection b) the ratification of his 
act— trO \Mh March 1872, No 359 \9lh^oiembef, 1881, A'o 2391, and \^th January, 1887, Ao 89y«rficwi) 

2. With reference to the above proceeijings Uie several Disinct MagisUaites will in future submitthe 
reports referred to at the close ot para 4 of G O I4tli March 1872 Vo 3a9 m a form containing the following 
particuhrs — 

(1) Names of offenders (2) niture ol offence (3) to what authont) surrendered (4) date of 
s>i rrender (o) remarks — {G 0 , 24/-4 Oitober 1888 No 2194 /udtdaL) 

3. It was ixiinted out in G O Hth March lS7i No 3o9 Uiat alUioiigh Uie 9tli Article ot the Treaty 
with hrance speaks ot ojfrtrrrj generall) jiracticc has long since hmiied tlie meaning to offences of a grave 
character I ookiiig at tlie Schedule attached to Act WI of 1879 [now Sdiediile i to Act X\ of 1903] 
Goveniment coasider tint the section^ of the Indian Code there enumerated furnish a generally sufficient ist 
ol grave offences The offence for which tlie present 1 rench u arrant was issued is de»cnbed as abui dl ^ 
fiance If tins ma> be rendered b> Cnminal I reach ofTrust u is a graveofftnee and is inserted as su 
m the list aboveniemioned but aS the Acting Magistrate seems to consider that the trench term has a wider 
meaning and would include a depature from French temtory bj a mere debtor it is competent to hini 
ask for pamcul-irs after a reference to the articles ot the Code Penal cited In the warrant, llie extradi 
tion of debtors as well of course as of I oliucal offenders not being witlim the Treat) asmierpreted b) pracoce 
As regards die question whetlier a resident of Bnusli Temttir), sojourning iii the French remtory for al^-w 
weeks or months on business affairs (with ibe AntwM reter/eirtfijand returning to his own village therealier 
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l>c «U-cmc<l to like withm owr u-trUnn i r to W-conM i ftiMU't- jit'tice wnlim tlic mcTning o{ 

the Trintj of mis »t S« oWipMnrj oti th* llfit»<htt«nermiM lu to <lth\it tip all jicfNotf; 'tpnin<t witoni judicial 
^■rr«n'tMlin{r*«>hMn>c instinit('<l nithin the I n.ttch limits f c rtim, offtnevs commitle<l wl^in llit taid limits, 
and who ^hill take refuKe out « f the virm The form f»l tiu ^fJndt’ a /■trrel” hy the I fench 'lulho- 

ntics appears tmohjectiontMe hut tlic atithorft) todOuxr Mpluj^iivu offcniltn Ivitlteciitestwl by Go\crnment 
InPi^tiict Maglstntcs only*“^l’c ittcntlott t»{ the I andt nutbnnties should l>c inxUcd to the necessity of making 
tiv irnspiismons to such officers only tn future o tPM jt/ry, IPS? Ao Tt' Judieia/) 

In cases when- surremkr is apphtdl >r of iH.r><ms cst.tpuig into Ihili'U Territory on couMctioii by 
hiuKh kouns, regard shovikl lie ha«l to Oie nature of the««fl[ciux witli whtcli the pirson was onginalK charged 
! y G On I4t3i March lS72,\o 3 s<t, and connect si pnx rs the word ofTencts is limited to mean only oflences 
of a gtase character and tins distinction slwul I Ih. home m mind whether the iy.rs»>n has hceii only charged or 
both chargeil and comicteil of an ofTciicc hi 1 rendiTemtora — (C70 'WitJjnuu} issn Ao 178 Judicial) 

S Where It is d nihvful whether the i tieiKe c« niniitted is i‘ grace crime as cimtemplatesl by the 
receutsl iniefprctalion of tlie Treaty of Isis the Ma,,isirate should ask for a copy ni the nmiplaim and submit 
It to t.o\crnment for onkrs Iscfore taking am step I >r the apiirehcnsinii of the accused— O ZCfh Afireh, 
Is^'sS \ “47 JudiCiil \ 


I*olue 0>n enh « 

The follow ing Police Convention* i ih7? rejnrding tlie supiwssum i i lienees iiul uames eommitted 
111 hreiich and British temtones will lie followed in dl pmsoi the I residency which adjoin I rench Tenatory — 

(1) Thc Police of Imth t«tnie*nes will re-s|>eeiwely comimmu ate any useful information regarding 
what Oiey d > 

(2) They will etchmge lists of v igrmts nirt m n*le whIkiiu need nrsidenctrs who wander from one 
ternton to another 

(3) The officer of the judtaal lohee lielonging to french Icrmora w ill arrest prosisionally on. 
eiUier written or terhal re<iiii'itioiis of officers of the British Police— 

(<i) All hrench subjects suspecteil of llwft with dacoity of gang robbery on the high raids, of theft 
wiili force of homicide or of murder They wiU draii up rejioris ot tlie arrest and submit 
infomiition as to what has been done t>> them 

(A) Bntish subjects susjieaed ol gr isc criinev and oflences otlier Unn those relating to the 
Revenue and Customs Laws. 

(4) They w ill proceed on simil ir siis lo seardi f«*T article-s stolen and jircpare reports 

regarding their seizure 

(a) They will torthwith send the aneSled prisoners and the urlicles seired to I ondicneriy tor the 
orders ijf the Solicitor General 

f6) In no case and under no jirelext will thev theuiseUes make over Uie pnsoners arrested or the 
articles seized to foreign agents ^unknown paniesi 

^7) They are \rohibHed from pertoniwng any of theit duties in futeigw termory 

(8) The above proiisioos arc reciprocal and will be observed by ihc officers of the Untish loUce 
on reciuisitions made by officers of the 1 renclv Judicial I olice j 

Such arrest if not supported by a warrant issueil by a Magistrate having jurisdiction under [s 4ofllic 
Indian rxtndition Act, 1903] would be illegal It will accordingly be an insmicuon to the Police on receiving 
a reqmsuion for provnsional anest, to apply to the Magistrate havang juiisoicuon lor a warrant under [s. 4 of 
Act XV of 1903] and It IS probable lhatin most casesihe Magistrate will be satisfied in the fust jrsiance wjih 
die mere production of the trench requisinon— O, ptt JMruarj, 1857, Ao 276 iind 20/A A/ay, 1887, 
War 1068 fl»<fl078,y«i/ini/.) 
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Letter to Commustoners 

The following letter, dated 28ih June, l884,from the Secretary to the Government of Bengal all com- 
missioners of Divisions and Distnct Magistrates, is important with reference to extradition between the French 
and Bntish possessions in India — I am directed to state, for jour information, that the question of extradition 
between the French and Dntish possessions m India has recently been under the consideration of the Govern 
ment of India and Her Majesty’s Secretary of State for India The practical question at issue was whetlier the 
procedure in cases of extradition should be regulated the stipulation of Article IX of the Treaty of 7th March, 
1815, between Great Britain and France, which relates exclusively to the Indian possessions of the twocountnes 
and under which persons accused of non political offences of a grave character have hitherto been surrendered 
upon application, supported by a warrant and summary of the charges, no depositions of witnesses being 
required ; or whether it was necessary to observe the more stnngent provisions of [s 3 of the Indian Extradition 
Act, XV of 1903] and ss 3 and 10 of Statute 33 and 34 \^ct,c 52, relating to extradition The deasion at which 
HerMajestys Govemmenthas arrived is, that the existing practice is to be mamtaiu^d, and that the Indian 
Act of 1903 and the English Statute of 1870 do not applj 

See Punjab Recotd 1893, p 47 

II. — Hyderabad 

1. AokLtaiEST made between the Bnlish Government and tliat of His Highness the Nizam bj which 
theTreaty concluded between both those Governments in 1887 has been modified, so far as the procedure to 
be observed in cases of extradition of offenders from British India to the Hjderabad State is concerned 

Article \sl — two Governments bereb) agree to act upom svstem of stnet reaprooty as herein 
Alter mentioned. 

2«d— Neither Government shall be bound in any case to surrender an) person not being a 
subject of the Government making the requisition If the person claimed should be of doubtful nationalib, he 
shall, witlia view to promote the ends of justice, be surrendered to the Government making the requistioa 

3n/ — Neilher Government shall be bound lotleliver up debtors or avil offenders or any 
person charged with any offence not specified in Arucie 4th. 

Article Ath —Subject to the above limitations, any person who sh ill be charged with having committed 
within the ternlories belonging to or administered bv, the Government making the requisition an> of the 
undermentioned offences and who shall be found within thv. temtones of the other, shall be surrendered , the 
offences are mutin) rebellion murder, attempting to murder, rape, great personal violence, maiming, dacoiij, 
■kidnapping abduction, thuggi, robber), burglary, knowingly receiving property obtained by dacoity, robbery or 
burglary, thefts of property exceeding 100 rupees in value, cattle stealing breaking and entering a dwellins 
house and stealing therein, setting fire to a village house or town, forgery or uttenng forged document, 
counterfeiting current com knowingly uttenng base or counterfeit coin, embezzlement whether b) pu 
■officers or other persons, and being an accessory to any of the abovementioned offences 

Article 5lk —\n no tass shall either Government be bound to surrender any person accused of any 
offence except upon requisition dulv made b>, or by the authon^ of the Government within whose territonw 
the offence shall be charged to hav e been committed, and also upon such evidence of cnmmality as.accor mg 
to the laws of the country m which the person accused shall be found, would justif) his apprehension an 
sustain the charge, if the offence had been there committed 

Article 6M — The above treaty shall continue m force until either one of the other of the high 
contracting parties shall give notice to the other of its wish to terminate It, and no longer 

Article jth — All existing engagements and agreements shall continue in full force 

2. Whereas a Treaty relating to the extradition of offenders was concluded on the 25lhMa)i^^^' 
between the British Government and the Hyderabad State, and whereas the procedure prescribed by e 
Treaty for the extradition of offenders from Bntish India to the Hyderabad State has been found b) expenence 
to be less simple and effective than the procedure presenbed b) the law as to the extradition of offenders m 
force in Bntish India It is hereby agreed between the Bntish Government and the Hyderabad State that e 
provisions of the Treaty prescnbmg a procedure for the extradition of offenders shall noilonger apply to 

ol extradition from Bntish India to the Hyderabad State, butthatthe procedure prescribed by the lawas^ 
the extradition of offenders for the time being in force in Bntish India shall be followed In every sucli case 
{.C 0 ,29th November, 1887, No 2991,Judictal.) 
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3 . \V>ien o^ernlere irom \he Uy\icra\nd Sltte are apprchcndct\ In l\r\\i5h TcmlDO by tiie Nizam’s 
I’ohce and made om to ihe British auihontics in Mea to their formal surrender to the Nicims Government, 
the receipt of the Magistrate hating Junsdiction In the place in which tho offenders nrc arrested, shall, in alt 
ca«« be required ns a toucher ~^GO, X^/ant, tWO, M«. Slt./MdtnaJ) 

The following direction b) the GotcrnotCtneril, dated 22nd Ma>, 1885 hxs licen published. 

I Ab IM7 /—in cxcrasc ol tl«. powers conferred lij [s. 22 of Act X\ of IW3, The, Indian 
Lxiradiiinn Act] and all other powers enabling hint in this behalf, the Governor Gcncnl in Council is pleased 
to direct as follows — 

(1) The Sujxinntcndcnt of tlie ll>dtrthad Rcsidenc) Uauars for the time l»<.ing slnll eterase, 
within the limits of the Hjdenbad Residency Iluaars, the {towers of a Uisinct Nfagistnte as described in the 
Code of Criminal Ihisccdure. 

(2) The hirst Assistant to the Rt-idcnt at lljdcmbad for the time being shall exercise, within the 
hmitsofthe Hjdcrabad Residcncj llazaarx tlic posters ofnCourtof Sessions as described in the Code of 
Cnmitual f’rocedure. 

(3) The Resident at Hjdcrabad for the .time being shall exercise within Uie limits of theHjderabed 
Residency Bazaars the powers of a Higfi Court asdesotbed m Ifie Code ofCnminal Procedure. 

(4) This notiflcAUon applies to all (iroceeilings except proceedings against nuropean British subjects 
or persoTLS jointlj charged w ilh European British subjects. 

fS) Ah criminal powers which may, befon. the date of this notification, hate been exerased bj the 
officers referred to herein within the hnuts specifieil shall be deemed to have been exercised m accordance 
with law 

(.61 So much of die notification of the Government ot India In the I orcign Department No 29, 
Judiaal, dated the 18th January, <869, as applus to the f fjderabad Residency Bazaars, is hereby cancelled. 

II Ao 1639 /— In exercise ol the powers conferred by (s. 22 of Act XV of 1903, Tht Indian Extradition 
Act] and of all other powers enabling him in this liehalf tlic Governor-General in Council is pleased to direct 
as follows — 

(1) The Supenntendeni ot the Hydijwbad Kc-idencv Bazaars for the tune being shall exercise, 
witlim tlie limits of His Highness the Nizams Ttrntones fin all cases in which such powers may lawfully be 
exercised by the Governor General in Council within such temtones, the powers of a District Magistrate as 
described in die Covle of Criminal Procedure 

(2) The First Assistant to the Resident at Hyderabad for the time being shall exercise, withmthe 
limits of His Highness the Nizams Temtorics m all cases m which such powers may lawfully be exercised 
by die Governor-General in Council wilhin such temtones, the powers ol a Court of Sessions as described In 
the Code ol Cnniiual Procedure 

(3) The Resident at Hyderabad for tlvc Unve being shall exercise the powers of a High Court as 
described in the said Code in respect of all offences over vvhidx magistenal Junsdiciion is exercised by the 
Superintendent of the Hyderabad Residency Bazaars within the said temtones, anti in respect of all oHences 
over which the jurisdiction of a Court of Sessions is exercised by the First Assistant to die Resident within the 
said temtones 

(4) In the exercise of the junsdiction ota Court of Sessions conferred on him by this notification, 
the h irst Assistant to the Resident mayr take cognizance of any offence as a Court of onginal cnminal junsdic- 
tion w ithout die accused person being committed to him by a Magistrate, and shall, when so taking cognizance 
of any offence, follow the procedure hid down by the Code Of Oiminal Procedure for the trial of warrant cases 
by Magistrates 

(5) This notification apphes to all proceedings, except proceedings against Furopean Bntisb subjects 

or persons jointly chargedwith European Bntish subjects and it apphes to proceedings which may be pend 
ing at the date of this notification if they fmebeen instituted and are being conducted in conformity with the 
prov i-ions herein contained- ^ 

(6) Nothing in this notification shall be deemed to extend to any Cantonment, of to the Hyderabad 
Residency Bazaars, or to any railway lands situate within the said temtones — of Jndta, nrd May, 
IRSa Pxrt 7/ 304] 
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1 Any peron lnhle lo \>e incd for an ofieno: commuted unthin the limits ot the ictntono 
desenbed in Chapter I section I ot the Indian Penal Code, ma\ lie arretted w ithin the temlones of Mj-sorc 
bj an officer oi Police subordinate to the Cliiel Conuniwoner of Mvsore of other jierson dul) autbonred icr 
the purpose m the same Ma> and under the same a»ndition> with or \uthom n inant asif the offence had 
been commuted in llie temtones of Mj-sore. 

2 If the person, so arrested be a Pntish sulytct or other than a siib;»^i t« 'Ij-sore he shall Ije situ-nd- 
ered fortnal to the Bntish aiilhonties 

3 If the person so arrested, be a subject ot the |■•<l\l.^nnleIU of Mjsore, he shall either be Inetl in th-* 
Courts m M\sore pr surrendered for tnal in Bntis)) Courts as niaa lie found most com entent 

4. An> subject of the Mj'sore Goaernmenl liable to Ik. tned tor an offence committed beiondthe 
limits of the Mj-sore temtones maj lie dealt with ba the M\sorc Courts m the «ame manner as if such offence 
badbeencommittedwithinihesaidtemlones— (<?/ AWyfri/w/ Blhjanuary 1871 AV a Judicial, Foreis’t 
Department^) 

3 Officers exercisin^, tlie jvjwcrs of a Ma^jisuatc when requnn™ the surrender of an accused person 
who Ls within the temtones ot llis Highness the Maharaja of Mj-sore shall apjih to the Commissionero 6- 
Dnasion in which the accused is supposed to be foiavarding wth the application copies of the evidence and 
anj other papers on which ilie rerjuiMtion ts based tlie reasons for lajang down this procedure being that it 
IS the Commissioner who is to issue the warrants for the arrest of the accused and who is to be held respoa- 
able for the propnetj of their i&sue against persons who are within his temtonal junsdiction, and that it is but 
reasonable that tlie Commissioner should have sufiiaeiii idence of cnmuuhts laid before him to jiistm his 
acuon in arresting and delncnn*, up the accused.— ((7 ird May IS6^ So T-ll andtth /tpnl 1873 Aa o?3 
JudxetaJ'S 

6 tor the purpose oi having the house of a jierson seanAeil in the Mvsore Temtorj, the Magistrate 
la the Untish Temtorv is not to issue an> warrant himseli which he has no j'ower to do but to applj to the 
Commissioner of the Division having junstlictlon over tlie locality to iv»ue his warrant for the purpose tie 
application being supjionedl > the required evidence— (C <7 \$l May 1877 Ao JudicMl) 

17 — Ceylon 

The law of rxuaduiun which governs Ceylon is contained in die bt iiiitc e m 1 7 \ icL c 34 , an 1 il i» 
-under tli U law alone that evtradition of offenders escaping trom India into Cev Ion can be rightly obtained b' 
the Indian Government The course to be taken was communicated to the Inspector General of Police and 
to all District Magistntcs by GO dated 27th May, 1864 No 7S7 The essential parts of the procedure a 
will be gathered from the jiapers therein referred to are — 

I — That the Magistrate must have some saOsiiciorv evidence beiore him to jusutj Uieissie* a 
w arrant for the apprehension of the offender 

II — That true copies oi the dejxisitions etc on vsliich the warrant was issued nnist be tiirni bed i> 
the constable w ho is to proceed w ith the vv arrant to Cey Ion 

III — Tliai the constable should be in a position to swear that the dejxisilions, etc, are true cop o 
and lo the seal and signature of the Magistrate granting the warrant 

I\ —That on amval in Ceylon, the constable rs to place himsclt m communication with il c Colonial 
Police, in view to obtaining the endorsement of Her Majestv^s Judge and to the taking of the other ei" 
necessary to the warrant beingexecuted.— {<7 \&lh ^pni 18/7 No 9"0 JudietaL) 

T —Penang 

Where the 1 icutenant Governor ot Penang telegraphed to the Chief Police Officer of Negapitani 
reque-sUng him to arrest an accused person who had escaped from Penang the arrest made by the Police 
Officer vvatliout a warrant from a duly authorized Magistrate wa» held improper and the delivery of the accused 
witho It the warrant of the Local Government still more irregular What a Magistrate, subordinate to the 
District Magistrate should do after issuing the warrant of arrest tn any such case is to report his action to 
Government through the usual channel or channel* and the District Magiatrate m submitting the report to the 
Chief Secretaiy should state that he has telegraphed to the Executive Government or Poreign Power concerned 
r^iiesting iliai a requisition to give up tlie accused peison may be made to the Governor in Coiinal m 
accortlanre wuh [The Indian Fxtradiiioii \ct 1903]— (G <7 29/A ^pnl 1882 Ao 314 Jutitcian 
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TL — Olhcr Sutet. 

With rcfoTcnro If* the jiro\l»lon< of ^ M uf \ci \\1 «»f IK79 the Go\emor General In Council wn 
plca«cel to direct th-it, 1*^ of^enctrf rommittCfl In an> of the follow niff Sinter . 1 - ruiaLi Jmd Nilln xfalei 
Kctla KaUIa. nu).tn-i Patindi md lyihnni naha\-alpur Chimin 1 mdkot, Maiuli Suket. himnir (Naln) 
Kahluri (naih«pur\ lU'hihr, Nalifptrh Kconthil IhiRhil Itaplnt, Jiiblnl Ktimharviin, Ilhajji Mailo? Ilal^or 
Phami Kiithir Mangal ni}.i niriiui Tiroch Sinpri tlic |>cisoni icciisetl Mull be Innded o\cr b) the Political 
A|:ent concerned to ihr Courts ol the State lor tail Hut llm direction uii Mihject to the instniction® 
contained In the notificitioni I ubli'hcd m the 1 No K7 J «lit«lthe 16th Aui,u''t 1876 md to 

the further condition tint «hould tliere be manj pirdcnl ir in-tinct. sjynil reisoii for so d >in? the Pohncil 
Agent might dispose of the cne hlm»clt letter d'^ed Wh .lu^iisf 1 RS> Portion Seirfhry h 

Ce^rrrrmntttf Pum]ahKP*i*>]oi> Hfe, CircuhtrOr p 28). 

Tif —MltcclUfitodi 

1 Bail — Wicn 1 1 nvniLT lull iK-en irrcstefl under iJic i>ri)\isioii< of the 1 xinditioh \ct under \ 
Political Agent s ifarrantf^ 7) or under 1 wirrint iKWed In the (loicmor General in Counol or aiij Local 
Gmemmcnt bid cannot l>« taken under s. lo (<) and the person arrested must lie remoxed m custodj and 
dclixeml up at the place and to the person intued m the wxmn^—iLetier /rcm the Coiernmenl of India, 
6/A JIAty 1875 No 81 J rtadtn G 0 ,Vlth June IR7» AV R67 /V/i/ifo/) 

2 . w4c/.M'n/1901— Act \\ of 1903 dow not |>fo!ess to deal iiiUi the matter 01 re<]ui$iUon» for the 
surrender of cnminala \iho lia\« lied from justice out of llntish India into a Native State 1 ut vntJi tlie 
oomene. The standing orderon the subject b) tlie Governiutin of India is that where such a demand is 
made it should be made b) our ifagistntes not to the State direct but through the Pobtical Officer , and the 
■demand should invanablj he accompanied bj a cop) of anj depositions made or where no evidence lias >et 
been taken b) a statement of the information on whtdi llie arest of tlie offender is deemed necessary It 
sboi&d rest vnth the Vo\i\vca\ Agawwt wecessaxi v> catt ow Mtgis,\ravt for fwTVlvw vwfwmatvow Wi d the 
Pohtieal Agent possesses the influence and wei^it he ought to have he will seldom fail to obtain compliance 
with any reasonable demand made to tlie Durbar to winch he is accredited for Uie surrender of an absconded 
cnounaL As to what ts a reasonable demand the Covemmcni of India st4aie that it certainly includes the 
case of all offences (f»^^ Schedule 1 of Act X\ of i903» for v*hich the arrest and removal of criminals escaping 
into Bntish India is allowed and that some cases outside of that catilogue ma> probal 1) be added with 
propnet) Such iiistftnces however would be exceptional and the reiimsnons i >r surrender should not I e 
made without the sanction of the Governor in Counal where the offence i& not one of Uiose mentioned m the 
Schedule above cued or where the Political Agent doubts tlie re w nableiiess oi die grounds of the retiuixition 
and the lilagistrate of the Distnct continues to press It —(<7 O \lth Apnl I87a Ho 219 Political) 

8. Procedure in arrest'-O'Avxfs or the Magistricj in appljiiij, lor the arrest and surrender ot 
cjimmals who have escaped from Ifnlish fndia into a Native State sfioufif do so bj means of' a letter 
addressed to the Political Agent concerned. The issue of v v\ irrint in such cases is clenrlj irregular and 
unauthorized.— (G O 3rd Jt/aj 1875 Ho 258 PoMteal) 

4. The surrender of accused persons escaping into Unti h India is governed bj the provisions of 
ss.3 7 or 9 as the case may be of the Indian Extradition Act X\ of 1903 tJie necessaiy formalities prescribed 
being the following — 

(fl) There must fust be a requisition made to tlie Governor 111 Lounal bj the authontj admmistenng 
the Executive Government of anj i>art of tile dominions of Her Majeslj or the temtoiy of any 
foreign Pnnee or State that any person accused ot having conmiitted an offence in such 
dominions or temiory sliould be given up 

(d) The Governor in Council has then to issue au order to the M igisirate who would have had 
jurisdiction to inquire into the offence if it had been committed witliin his local junsdicuoii 
directing him to inquire into the truth of the accusation. 

(f) Sucli Magistrate has thereupon to issue hi» summons or warrant for the arrest of llic jK.TSon 
named as the case may be according to the nature of the offence and inquire 5 >'lo iIk tnith 
of the accasatioa 

fd) On dosing his inquiry the Magistrate has to report tl e result toll e Govr-rnni nt 
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(f) Il<ati<fied on <ud» report thtt tfiencmised ought to be delitercd up the Governor in CousqI 
ma> issue his warrant for the custodj and removal o' the accused person and for his ddivoT 
at a place and to a person to be named la the warrant. 

It IS not until these several fomnlities have l>een observed and complied v\ itli that the accused can be 

surrendered to the authont> making the requiiilion.^CO., 8M /VirHar 7 1878 Ao 2s3 Judinal) 

5. CXirr^rj— In the matter of defraying charges connected with the sending of European Bntiih 
subjects to tlie High Court at Madras for tnal for offence^ committed in NaUve Slates, the Governor m 
Council resolves to direct that llie practice heretofore observed be uni[orm1> followed, w for the Mad.'as 
Government to defray the expenses of prosecutors and witnesses and for the Naiivc Government to defn> th-* 
etpen^es on account of the accused —{GO Ap>^ IS72, AV 478 Judxnal ) 

APPENDIX JII. 

THE WHIPPING ACT No. IV OF 1909 


Passed c\ the Governor Generai. of India iv Councti 
{f^tccned the assent of the Gezemer General on the oend Marshy 1909) 
CONTENTS 

Sections. 

1 Short title and commencement 

2. Whipping added to punishments described in ^ct \LV of 1860 
3- Offences punishable with whipping in lieu of other punishment 

4 Offences punishable with whipping to heuof or to addition to, other punishment 

5 Juvenile offenders.when punishable with whipping 

6 Special prov ision as to punishment with whipping m troniier districts. 

7 Amendment of s. 391 Act \ of tW? 

8 . Repeals. 

An Act to consolidate and amend the Law relating to the Punishment of \VHiprJ>c 

AVhere.vs it IS expedient to consolidate and amend the law relating to the punishment of whippin? 
it is hereby enacted as follows — 

sttOTttteatid«st«i:i 1. (1) This Act may be Called the WTiipping Act 1909 and 

(2) It extends to the whole oi Bnti h India, inclusive of BnUsh Baluchistan and the Sonthaf 
Purganna>. 

Whippioc %iifi to 2 In addition to the punishments described ins. 53 of the Indian Penal 

" offenders are abohable to the punishment of whipping 
Roles. — 1. This is the same asN. 2 of the Act, AT of 1864 

2. I think the Indian Penal Code and the Code of Cnminal Procedure must be read as ifthe Whip" 
ping Act (At of 1864) formed a part of the Penal Code from thedate of its enactment — /Iv-NoRUV-s C.J-’ 
7 B L. R. 165 at p. 169 See also 5 hL H. C R. RoL Ymi. 

3. What Magistrates may p&sa sentence of whippiog — s. 32 of the Code. Now only thePresidency 
Magistrates and Magistrates of the fim class are competent to pass a sentence of whipping 

4. When sentence of whipping may be passed See rules and orders pnnted under Notes to s. 3^ 
the Code. 

5 Execution of sentence of whipping — See s. 390 of the Code. 

6 Who cannot be punished with whipping . — Sie s. 193 ot the Code. 

7 Kode at iaBtetiag whipping — Sees.SS2e^ SieCode. 

8 Procedure when whipping cannot be IntUeted . — See s. 59o of the Code and Notes thereunder 
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3. Whoc\er commits on> of the follow mg oflences ii- — 


J a I theft, Asdcfined ins. 378 of the tntliin leml Co<le other thin theft b) t clerk orservmtof 
protxrr t i in possession of his master 

tfl) theft in n Inni lin;: tent or \csscl ns defined m s 380 of the soul Code 
(<•) theft after ircpantion for causing dnth or hurt, as defned in s. 382 of the said Code 
f<f| liTTkinff house-trespass or hoiisc-lweakinj, its defined in«s 4<3 and 445 of the said Code in 
order to the comtmlUnj' of aiii offenct. punislialite wnth whipping under this section 
(<) lurking house-trespass bj night or 1 oitse-breaking by night os defined mss 444 and 446 of 
the said Coile in order to the committing of anj offence puntshahlt with whipping under 
this section 

riaj be punishctl wiili whipping in lieu of am piiiiishnient to which he maj for such offence be liable under 
tl e s.aid Code. 


Hote*.— 1. AIUr&tioBi. — This is the same os s 3 of the Act of 1864 as amended by Act III of 1895 but 
the following offences hate been omitted — 

(i) Theft bj a clerk or senoint as defined in s. 381 I rc. 

(ii) Extortion b) threat, S.3S8 IPC 

(iiO Putting a person in fear of accusation In order to commit extortion s 389 I PC 

(i\) Dishonestlj recening stolen |iroperi> s.4ll IPC. 

(%) Dishonestly recening stolen propert) in the commis.sion ofadacoit> 

IJL Hoase-breakfag to eommlt adaltery — Tlie offence of outraging a womans modest) not 
lietng punishable with whipping hoiise-l rtaking in order to commit that offence cannot be so punished. 
A L 11.(1923) AIL 691 

S. Beueu ter Impeilng whlpplflg mast be glTen.— When a sentence ol whipping is imposed the 
groi nd- for awarding it should lie stated in the judgment S M 155 

$. Whipping can be Imposed oaly^lnUee of” other panUbment and net In additioa.»U here an 
accused person i» sentenced to whipping inder this section the punishment of fine or imprisonment of both 
cannot be legally inflicted under the 1 1 C m addition to \\»i tohtpjnng 16 B 557 , ID Bor L T 311| U B R 
(1917) 3rd Qr 32 A sentence of wlin pmg m addition to anotl er punishment for one of two offences of the 
samecliancter of which die prisoner is simuliane< i h convicted is not warranted b) law BP R 1885 But 
when an illegal sentence of whipping and imprisonment has been passed and die wl ipping Ins been earned 
into exeaition and where the sentence as a whole is wndul) lenient the High Court will not necessorilj set 
aside the sentence of impnsonment. Weir I 933 See Weir I, 934, where m accused coin icted for the first 
time under ss. 4a4 and 380 IPC was sentenced to imj nsonmeni and whipping iiid the High Court 
amended the sentence b> allocating the sentence of impnsonment to one of the offences and whipping to the 
other aldo 1664 W R.38,1W R.3«!2W R.63.4W R.20,25Cr UJ 1185,83 1 C. 49 (1) 

4. PanUhment— The word punishment in this section means the total of punishments awardable 
under the I P C. , 16 B 557, jrr also 8 L. B R. 22== lOCr L. J 120 and Note 5 tos.5 infra 

5 Doable sentence Is slmoltaneons cootIcUoii.— W hen a person is comicted at one time oftwoor 

more offences punishable under the IPC the Court is empowered to sentence the pnsoner in ilie one case to 
impnsonment, and m the other case to whipping under Act VI of 1864 3 Bad. H a R. App. XTIII (F B ) but 

in9 W R. 41 (FB ) It was held b) the majonty that when a person is comicted at one time of two or more 
offences it is illegal to sentence him to whipping for one ofthose offences m /o impnsonment orfine 

for tlie otiier or others , but it is not illegal to sentence h ni to one whipping in lieu of all other punishment 
5’rc also 4 Bom L.R.929 atp 930 and Ratanlal 564, where it was Ar/rf that a doulile sentence of whipping is 
ine.,al 

6 Sentence ander I P C. need not be Imposed — WTiena semenceof whipping is passed under this 
sect on It IS not necessary first to pass a sentence | tmided for the offence under tlie IPC and then to convert 
such sentence into one of whipping RaUnUI 906 Such a procedure would not be legal 5 L. B. R. 22 = 10 
Cr UJ 120 

7 Attempt not pnnUhable with whipping —Attempt to commit the offence of house-breaking b) night 
Is not puni hable wnth whipping 3 Bom. H. C R. Cr C&. 37, 
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8 Abetment et an offence bp person BotaJsTcnlle offender net pnnbhable with wblppin|— The 

Whipping Act IS not a special en ictment but is i highly penal enactment and should be construed in the sense 
most favourable to the subject Persoas who are not Juvenile offenders convicted of abetment of theft or 
abetment of any other offence mentioned m this section are not liable to the punishment of whipping, 

7 L. B R 63 13 Cr L J 3 

9 Concurrent sentences of whipping Illegal —It is illegal to pass concurrent sentences of whipp ng 
theword concurrent ms So ofthe Code apphesonl) tosentencesof impnsonment 6 L B R. 22 =: 12 Cr L.J« 
KS 

Offenw PUD stable w th < Whoever— 

"to "other ^'pun^h" abels Commits or aitempis to commit rape as defined in s. 37o of the Indian 

Penal Code 

(6) compels or induces an> person by fear of bodily injury to submit to an unnatural offence as 
defined in s 377 of the said Code 

(t) volnntanlj causeshurtin committing or attempting to commit robberv as defined in s. 390 of the 
said Code 

(<0 commits dacoity as d fined in s. 391 of the said Code 
may be punished with whipping in lieu of or in addition to any other punishment to which hemayfors ch 
offence abetment or attempt be liable under the said Code 

Hotel— 1 This section anew— The ss. 3 4and4Aof the Act of 1864 as amended by Act III of 189a 
hav e not been reenacted The repealed sections were as follows — 

[3 Whoever having been previously convicted of any one of the offences specified in the last 
preceding section shall again be convicted ot the same offence or of any offence 
included m die same group of offences may be punished with whipping m lieu 
of or in addition to nny other punishment to which he may for such offence be 
liable] 

4 \\hoever having been previously convicted of any one of the folio viog 
offences shall be again convicted ofthe same offence or any offence included in the 
same group of offences may be punished with whipping m addition to any other 
punishment to which he may be liable under the Indian Code that is to say — 

Croup 

(1) Giving or fabpcvtng false evidence m s tch mannerasto be punishable under s 193 of the 
Indian Penal Code 

(2) Giving or fabricating false evidence with intent to procure conviction of a capital offence 
as defined in s 194 of the said Code 

(3) Giving or fabricating fabe evidence with intent to procure conviction of an offence punishable 
with transportation or impnsonment as defined in s 195 of the said Code 

Group B 

(i) Fabely charging any person with having committed an unnatural offence as defined in ss 211 
and 377 of the said Code 

Croup C 

^5) Assaulnng or using cnnunal force to any woman with intent to outrage her modesty as defi e 
in s 354 of the said Code 

(6) Rape as defined in s. 875 of the said Code 

17) Unnatural offences as defined in s 377 of the said Code 


On B»cen<I oonv etloo of 
IF «■ e e n*st ani^ in 
wh py os nu7 


OffdiCM pun ebftbU 
csia of Becond «nv ct c 
w th wh pp DS n add t 
to cthcT puiuahmant 



3^] 


TifF wHiPPrsrt \rT 


vt<v 


* Gronp D 

(8) Kot>l>cf 5 or «licoit>, A-i tk final in 390 ami 991 of tkt, viiil Dnk , 

(^) AttcmpunK to commit rokbCTj, an defined in s 391 of the «.ntd Code 

(10) Voliintink nii<inc hurt m committing rnl>1x.r>, is defined in « 39-1 of the mid Code . 

CrOHf E 

(11) Il^ldtii ill) rvceivmj; or di dine inMolen |fro|>en\ is deflneil in s -113 ol the smd C<xle 


Group h 


(12) hoTKvn, as defined in *e tftl oi the mid Code , 

(13) Former) of a doctiment, asdtfiited in s. of the said Code , 

(14) porjTcrj of a docttmenl, is defineil in s. 467 of the siid Code , 

(15) horserj for the jnirpose of cheiuntf, is defined lns.4<Wo{ the said Code, 

tl6) I oTRerj for the jnirpose of hirmiiiR the n.|nit ilioii of in> person, is defined ms. 469 of the 
said Code, 


Group G 


(17) I nrVing hou's^tresp.^s^ or houm-breikinp as ckfincd m ss. 44Jind 445 of the said Code, id 
order to the committing of inj offence ptinisliahlt. with whipping under this section; 


(18) Lurking hoih.e-tr<r.|vi«', fi> nif,ht. or house-breaking b> night, is defined m ss. 444 and 445 of the 
said Cotie in order to the committing of im offence punishible with whipping itmlcr this section 


[4A. Whenever ail) Local Goventtnem his, uith tlie iirevious sanction of llie Governor General ft* 
Louticil, b> notification in the local Offittol Gazetie, decLired the provisions of thi# 
AdJiiond puDMbflMnt section to be in force in im local arci within the province, any persons in that local 
*" arei, wbobeingamemberofmasscmbl) oftwoormore iiersons the common object 
of which assemblj is to commit npe as defined ms J75 of the Indian Penal Codei 
abeu, commits or attempts to commit ludi offence, ma) be pumshed with whipping m addition to an) other 
punishment to which, for such abetment, offenceor attempt he may be liable under the siul Code, s. 2.] 


2. SectloD nuit be read subject to sv 391 and 393 of the Cr p. (X— A sentence of whipping when the 
impn^omnent iw uded la for i term thm three months is illegil 4 Bom L. R. 438, see s. 19! (1) supra 


3. Section applicable to Jayenllea alto.— Sre 7 Bom. U. C. R. Cr Ca. 70. 


JuTroile offmd«rt nbfn 
pao f IiaK* witb •’bippiae 


Anv jmenik, offender who abets, commits or attemjits to commit — 


(fl) ail) offence punish.ible under tlie Indian 1’en.il Code except offences specified in Chapter yj 
i>»d m SJ t53 A and 605 oj thut Code and offewcesv p\w\V5.ViiiV)\e N\i\h death, ot 


(8) an> offence punishable under iny other I lu with impnsoHuient, whidi the Governor Genertl in 
Council nw), by notification in the Gazette of specify m this behilP, 
may be punished with whipping in lieu of an) other pumshmeiU to v\}uch he nii) for nucli offence, abetment or 
attempt be liable 


Explanation — In this section the espression ‘jmeinie offender means in offender whom the Court, 
after miking such enquiry (if any) as mi) l>e deemed necessiry. shall find to be under sixteen years of age, the 
finding of the Court m all cases being final and conclusive 


notes.—! This section is s.ime is s. 6 viibstituted by s. 3 of Act V of 1900 for the ccwresponding 
section m the Aa \ I of 1864 except the itihcuecl portion which tsiiew 

2. Tins section is not meant to supersede si. 3 and 4 but to be applied In the p 
tively with those sections Sections 3 ind 4 4///r<r appU to juvenile offenders also Ratan 
3 to s. 4 ibove 

3. Juvenile offender. — The exphnation isin accurdance witli 8 Bom. B. 

Under this seaion the finibng or the 'Iigi<fnte on the question of age is final 
iSS (Bar). 
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L Senteace ot ImptUonment caoBot ba commated to whipping.'— Under Ihe Whipfnng Act, the 
Court canno^ after passing a sentence of imprisonment commute it to a sentence of whipping, which ought to 
be passed directly S Ii. B. R. 32 ; 1 Ik 6. IL 893. See also Note B to s 3 above 

3. "la Ilea of any other pantshment.”'— Under s 5, a Juvenile offender mi> be punished with 
whipping in hew of any other punishment to which he may be liable, but the words “ in heu of ” mean in heu of 
the whole punishment to which he is liable (sec IB B. 337, Note 3 to s 3 abo\e) So it is illegal to pass a 
sentence of whipping in heu of imprisonment, under the Whipping Act and, at the same time, to pass sentence 
of fine under the IPC 3 L. B. R. 23 =°10 Cr. £>. J. 130{ A. I. R. (193<) All. 4S9. 

6. HotiAeatlon ot the OOTeraor^Oeneral — Ho 350 — In pursuance of s,.S, cL (5) of the Whipping Act, 
1900 (IV of 1909), the Govenior<3eneral in Council is pleased to specify offences under the laws mentioned m 
the sdiedule hereto annexed, being offences punishable under the said laws with imprisonment, as offences 
for the abetment or commission of or attempt to commit whidi juvenile offenders may be punished with 
whipping in accordance with the provisions of the said section 

THE SCHEDULE 

(1) Tlie hengal Embankment Act, 1835 (XXXIl of 1855), ss 16 and 17. (2) The Police Act, 1861 (V of 
1861), s. 34 (3) The Calcutta Suburban Police Act. 1866 (Bengal Act 2 of 1866), s 41. (4) The Public Gambling 
Act, 1867 (III of 1867), ss 4, 13 and IS (S) The Bengal Public Gambling Act, 1867(11 of I86T) ss.4,n and 13. 
(6)The Cattle Trespass Act, 1871 (I of 1871) s 24 (7) The Northern India Canal and Drainage Act, 1873(VIffof 

1873), s 70, els landZ (8) The BengaUmgationAct.l876(Bengal Act lUof 1876) s. 93 (9) The Opium Act, 
1878 (I Of 1878), s 9 (10) The Indian Forest Act 1878 (VU of 1878), ss 25, 32 and 62, and rules made under s. 41 
for the infringement of which imprisonment ts presenbed as a penalty. (11) The Indian Arms Act, 1578 (XI 
of 1878), ss 19, 20, 22 and 23 (12) The Bombay Abkan Act, 1878 (Bombay Act V of 1878) ss. 43 and 48 (13) The 
Bengal Embankment Act 1882 (Bengal Act 11 of 1882), s 77 ' 

85.24 and2S (15) TheMadras Abkan Act, 1886(Madras Act • ’ . 

of Gambling Act 1887 (Bombay Act I\' of 1887) ss 5 and 12. • * ‘ 

III of 1888), ss 46,63,6$ 71 72 and 78 (18) The Madras Towns Nuisances Act, 1889 (Madras Actlll of 1889), 
ss 3and5 (19)The Bombay Dlstnct Police Act, l890(Bombay Act IV of 1890) ss.62,70and71 (20)TheIndi8n 
Railways Act 1890 (IX of 1890) ss 126 127, 128 and 129 (21) The Prevention of Cruelty to Animals Act 1896 
(XI of 1890) 85.3,4 and 5 (22) The Pnsons Act. 1894(IX of 1894) s 42 (23)The Excise Act, ie96(Xir of J896) 

S3 45, 46, 48, 49 and 51 (24) The Indian Fishenes Act, 1897 (IV o! 1897), ss. 4 and 5 (25) The Refonnawo 
SchoolsAct. 1897 (VIll oI 1897) ss 27 and 28 (26) The Indian Post Office Act. 1898(VI of 1898)^ ss. 61 62 and 

68 (27) The CantonmentCode 1899, s 66 128) TheBurma Gambling Act 1899 (Burma Act), ss. lo U, 13 
13 (29) The Rangoon Police Act, 1899 (Burma Act IV of 1899) ss 30, 31 and 42 (30) The Punjab Land 
vation (Chos ) Act, 1900 (Punjab Act II of 1900) s 19 (31) The City of Bombay Police Act. 1902 (Bombay Act IV 
of 1902), s 122 (82) The Burma Forest Aa 1902 (Burma Act IV of 1902) s.55.cl.(6) (S3) The Indian Eteo- 

tncity Act, 1903 (III of 1903) s 39 sub-.ee (2) (34) The Ancient Monuments Preservauon Act, 1904 (VIIo 
1904), s 16. (S-s) The Bengal Excise Act, 1909 (Bengal Act V of 1909), ss 46 and 52 

6 , Whenever any Local Government has, by notification in die Qffieial Gazelle declared the 
provisions of this section to be m force m any fronuer district or any wild tract© 
SMciai pio^fwion as lo countiy Within the jurisdiction of sudi Local Government, any person who in su » 
p'i«*in°tMntieT dwtftoV*’ district or tract of country after such notification as aforesaid commits any onenW 
punishable under the Indian Penal Oide with impnsonnient for three yeare or 
may be punished w uh whipping in heu of any other punishment to which he may be liable under the said 

Kote. — This section is the same as s. 6 ot the Act of 1864 which has been extended to the HiH Trace 
within the jurisdiction of the Agent to the Governor in Ganjam 

7. To s 392 sul«ec (2) of the Code of Criminal Procedure 1898 the 
^Amendment of » soi ' and in tlie Case of a person under sixteen yeare of age it shall not exceed 

stripes " shall he added 

8 , The enactments mentioned in the schedule are hereby repealed to the extent 
specified in the fourth column thereof 
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THE SCHEDULi: 
{See Section 8 ) 
Enactments Repealed 


1 


3 

' 1 

4 

Year 

No 

Subject or Short Title. ! 

. Extent of Repeal. 



Ads of the Go emor General in Counal 

1864 

M 1 

1 The Whipping Act, 1664 

So much as is unrepealed. 

1895 

HI 

The Inditn Criminal Law Amendment Section 5 

Act, 1895 I 

1898 

V 

The Code of Cnmiml Procedure, 1899 

The word!,* whipping (ifspcaally empower 
ed) in subs^ (1) and subsec(3)oi s. 32 


1 

i 

i 

i 

The words and figures “(1) Power to pass 

1 sentences of whipping s. 32, under the 
heading Powers with which a Magistrate 
of the second class may be invested in 
Schedule IV 

1898 

XIU 

The nurma Laws \a 1698 ^ 

1 

' Section 4 subsection (3) clause (d) and the 

1 second schedule 

1900 

\ 

The Whipping Act 1900 

The whole Act 


APPENDIX IV. 

THE REFORMATORY SCHOOLS ACT No Vlll OP 1897. 


Passed bv the Goverkor-Gbnbral of Ivdia tv Couvett 
{Received the asient of the Governor General on the Wth AfarcA 1897) 

CONTENTS 

/ — Prtitmtnary 

Sections. 

1 Title commencement and extent 
Z Repeal ol Act V of 1876 

3 Se^on 399 of Act \ of 1882 repealed on date fixed by a notification under s. 1 subeec. (3). 

4 Definitions 

// — Reformatory Schools 

5 Power to establish and discontinue Reformatoo Sdiools. 

6 Requisites of Sdiools 

7 Inspection of Reformatory Schools 

8. Power of Courts to direct youtliful ofienders to be sent to Reformatory SchooK 
9 Procedure where >Iagistrate is not empowered to pass an order under section 8 

10 Power o! Magistrates to direct boys under fifteen sentenced to impnsonment to beRsent ,to 

Reformatory Schools 

11 Preliminaryenquiryandfindingasioageofjouthlul offender 

12. Government to determine Reformatory Sdiool to which sudi oflenders shall be sent 

13 Personsfound to be over eighteen jearsnottobe detained m Reformatoiy Sdiools. 

14 Disch.irge or removal by order of Government. 

15 Power to Governor-General m Counal to direct use of Refomntones m one province for reception 

of youthful oflenders from another 

16 Cemin orders not subject to appeal or revision. 
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4. Sentence of IraprUonment cnnnet be cemnnted to irh{ppln{ —Under the Whipping Act, the 
Court cannot, after passing a sentence of imprisonment commute It to a sentence of whipping, which ought to 
be passed direcUy 5 Zi. B. B. 22 ; 1 L. B. R. K2. See also Note 5 to s. S above 

5. “ In lien of any other punishment**— Under s S, a juvenile offender may be punished with 

whipping in hew of any other punishment to which he may be liable, but the ^^ords “ in lieu of '* mein In lieu of 
the whole punishment to which he is liable {see 18 B. 357, Note 3 to s 3 abo%e) So It is illegal to pass a 
sentence of whipping in heu of impnsonment, under the Whipping Act and, at the same time, to pass sentence 
of fine under the I ? C S L. B. B. 22 10 Cr. L. 3. 120; A. I. K. (1924) All 4S5. 

6. Hotiflcatlon of the Oovernor^Oeneral — No 350 — In pursuance of s.5, cL (ft) of the Whipping Act, 
1909 (IV of 1909) the Governor-General in Council is pleased to specify offences under Uie laws mentioned in 
the schedule hereto annexed, being oflences punishable under the said laws with impnsonment, as oflenccs 
for the abetment or commission oi or attempt to commit which jmenilc, offenders nny be punished with 
whipping m accordince with the provisions of the said section 


THE SCHEDULE 

(1) The Bengal Embankment Aa, 18a5 (XXXII of 1855) ss 16 and 17. (2) The Police Act, 1861 (V of 
1861), s.3t (3) The Calcutta Suburban Police Act, 1866{BengalAct 2of l866),s. 41. (4) The Public Gambling 
Act. 1867 (in ol 1867), ss 4, 13 and 15 (5) The Bengal Public Gambling Act, 1867 (11 of 1667) ss. 4, 11 and IS. 
(6)The Cattle Trespass Act, 1871 (I of 1871), s. 24 (7) The Northern India Canal and Dralmge Act. l873(Vinof 
1873), s 70, els landZ (8) The Bengal ImgationAct.l876(Bengal Act III of 1876), sl 63 (9) The Opium Act, 

1878 (I of 1878) s 8 (10) The Indian Forest Act, 1878 (VII of 1878), ss 25, 32 and 62, and rules made under s. 41 
for the tnlnngement of which imprisonment is presenbed as a penalty. (11) Thelndian Arms Act, 1978 (XI 
of 1878), ss 19, 20 22 and 23 (12) The Bombay Abkan Act, 1878 (Bombay Act V of 1878), ss. 43 and 48 (13) The 
Bengil Embankment Act, 1882 (Bengal Act 11 of 1882), s 77 (14) The Indian Telegraphs Act, i885(XIIIofl88S), 
ss 24 and 25 (15) The Madras Abkan Act, 1886 (Madras Act I of 1886),ss 5Sand58 (16) The Bombay Prevenuon 
of Gambling Act 1887 (Bombay Act IV of 1837) ss S and 12.(17) The Madras City PoliceAet, 1888(hfadras Act 
III of 1888) ss 46,53,65 71, 72 and 75 (19) The Madras Towns Nuisances Act, 1889 (Madras Act III of 1M9) 
ss Sands (19) The Bombay District Police Act, l890(Bombay Act IV of 1890),ss 62, 70and7l (20) The Indian 
Railways Act 1990 (IX of 1890) ss 126, 127, 129 and 129 (2i) The Presention of Cruelty to Animals Act 1890 
(Xlof 1890),8S 3 4andS (22) The Pnsons Act 1894 (IX o! 1894), s 42 (23) The Excise Act. 1896 (XII of 
ss 45, 46, 48, 49 and 51 (24) The Indian Fisheries Act, 1897 (IV of 1897), ss. 4 and 5 (25) The Reformawn 
Schools Act, 1897 (Vm of 1897), ss 27and28 (26) The Indian Post Office Act, 1B98(VI of 1898) ss 61 62 and 

68 (27) The Cantonment Code, 1899, s 66 (28) The Burma Gambling Act, 1899 (Burma Act) ss jo, U, 

13 (29) The Rangoon Police Act 1899 (Burma Act IV of 1899) ss 30, 31 and 42 (30) The Punjab Land 
%ation(Chos) Act, 1900 (FunjabActllof 19001 «; 19 (31) The City of Bombay Police Act 1902(Bombay AcUV 

of 1902) s 122 (32) The Burma Forest Act 1902 (Burma Act IV of 1902) s 55, cl (5) (33) The 

maty Act, 1903 (III of 1903), s 39 sub-sec (2) (34) Tl»e Ancient Monuments Preservation Act, 1904 (VI o 
1904) s> 16 (35) The Bengal Excise Act, 1909 (Bengal Act V ol 1909) ss 46 and 52 

6, Whenexer any Local Goxemment has, by notification in the O^ctal Casefie, 

pTOMsions of this section to be in force m any frontier dismct or any wild tra 
special pfoTMion ae lo country within the junsdiciion of such Local Goxemment any person who in s 
pii«*i‘™lroWeT‘dmriMV'^ district or tract of counUy after such notification as aforesaid commits any o enw 
punishable under the Indian Penal Code with impnsonment for tliree yeirs or 
may be punished with whipping in lieu of any other punishment to which he may be liable under the said ^ 

Rote. — This section is the same as s 6 of the Act of 1864 which has been extended to the Hih Tra ts 
within the jurisdiction ol the Agent to the Goxernor m Ganjam 

7, To s 392 sub^iec. (2) of the Code of Criminal Procedure 1898 

of • SD . ti,e case of a person under sixteen yeire of age, it shill not exceed 

stnpes " shill be added 

8 . The enactments mentioned in the schedule are hereby repelled to the exte 
specified 111 the fourth column tbereot 
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THn SCHCDULE. 
{See Section 8 ) 
Cnaciaients Repealed 


1 

■ 

3 

4 

Year ^ 

Na 

Subject or Short Title. 

. Lxtent of Repeal 


Ads ef the Go^ enter General tn Ceuneil 


1864 

\'i 

Tbe Whipping Acti 1864 

So much ns js unrcpcated 

1895 

III 

The Indian Cnmin.al Law Ameiidnicnt Section 5 

Act 1895 j 

1898 

V 

The Code of Criminal Procedure 1899 

Tilt words* whipping (Ifspcdslly emiwwer 
cd) in sub-sec. (1) nnil bh1>«cc (1) of s. 12 




1 Ihc words und figures *(1) Power to jww 
( sentences of whipping s. 32 tiinlrr tlio 
heading I owers with which n Mngisir lio 

1 of the second cKss may be Invcsird' |ii 
Schedule IV 

1898 

xm 

The Hurma Laws Act 1898 

Section 4. subjection (9) cluiso (9) niut the 

1 seconu scliedulc 

J90Q 

V 

1 The Whipping Act 1900 

The whole Act 

APPENDIX IV, 


THE REFORMATORY SCHOOLS ACT No Vlll or 1897, 


Passed by the Governor General op India in Council 
{Heceived the assent of the Governor General on t/ie Wik Afarch I8*)7 ) 

CONTENTS 
/ — Pretnmnary 

Sections. 

I Titk couHncncemcnt and extent 
% Repeal ol Act V o{ \876 

3 Section 399 of Act X of 1882 repeated on date fixed by a nolificalloti under 8 1 buImcc. (9), 

4 Definitions 

II —Reformatory Schools 

5 Power to establish and discontinue Reformatory Schools. 

6 Requisites of Schools 

7 Inspection of Reformatory Schools 

8 Power of Courts to direct youthful oflendcrx to be sent to Reformatory Sclioots 

9 Procedure where Magistrate is not empowered to pass an order under section 8 

10 Power of Magistrates to direct boys under fifteen sentenced to Imprisonment to bolhoiit 
Reformatory Schools ‘ 

I I Ptehmiiiary enquiry and finding as to ag?e of youthful offender 

12 Got ernment to determine Reformatory School to whidi such offenders shall be sent. 

13 Personsfound to be over eighteenje-irsnotto be detuned In Reformatory Schools 

14 Discharge or removal by order of Goeminent 

15 Power to Governor-General vn Council to direct use of ReloTm.-\tones in one province for rcccnil 

of youthful odenders from another ^ ”” 

16 Certain orders not subject to appeal or revistoa 
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17 

18 

19 

20 
21 
22 

2'5 

24 

25 

26 


27 

29 

30 

31 

32 


III— Management of Rtfonnatory SchooU 
Appointment of SniKniUendent and Commttleeof \ isitors or Hoard of MaingemenL 
Superintendent may license youthful offenders to emplojers of laliour^ 

Cancellation of license 

Determination of license “ “ 

Caiicelhtion of license in case of ill treatment 
Supenntendent to lie deemed (piardian of youtliful ofteiiders 
Power to apprentice youthful offender 
Duties of C( minUlee of \ isitors 
Powers of Hoard of Mamgemcnt 

Power to appoint Trustees or oilier Managers or a Scliool to be a Board of Man igeinenc 
Power of Board to make rules 


tss 


I\’— Offences ta rettUon to Kefoimalmy Schools 
Peniltj for introduction or reinov il <r supply of {rohibited article-* and coniimmicatiou widi 
youthful offenders 

Penalt> for abetting escipeof auiitliiul offender 
Arrest of escai>ed iowthiul oRcuder 

y — Mtscellisneons 

Application oi Act X\ ot 1869 to joutlifut offenders detained in Reformatory Schools. 

Power to deal m other ways with youthful offenders including girls 

Irocedure when youthful offender under detention m a Reformatory Sdiool is again convicted 
and sentenced 


An Act to ampnd the Law relating to Reformatory Schools and to male 
FURTHER Provision for dealing with Youthful Offenders 
W iiERi-As It IS exiiedient to amend tlie law relating to Reformatory Schools and to make further 
( rcnision for dealing wiUi youthiul offenders 
It 19 hereby eiiaciet! as follows — 

J—PrehtmtMty 

aiVeiUnt 1< (1) This Act may be Called Uie Reformatory SchOols Act IB97, and 

l2j It sh ill come into force it once 

(3) This section and s 2 bhall extend to the whole of Bntish India The other sections sliall extend 

in the first instance to the whole of Bntish India exceptthelemtones for the time being administered b> e 

Lieutenant Goiernor of the Punjab and Chief Commi’isioner of Coorg but either of the said Local Goierrv 
mentsmay at any time by notification m the local Ga-’etlt extend lliese sections to tlieir ternlones 

from such day as ma.i be fixed In any such notificaUon 

Note — Extent. — This Act ha.s been declared to be in force in Upper Bnrnia (except the Shan 
— Act XIII oi 1898 in tlie SonlAat Purgannas see Calcutta Ga ette 1897 Pt. I p 1116 The Act was m 
extended to the Punjab See 1903 PnnJ Rec^ PC 11, p 20 
Itertslof Act Vof 1876 2 (1) The Reformatory Schoob Act, 1876 is hereby repealed. 

(2) Hut all proceedings taken orders passed officeis appointed or authonzed and rules made 

the said Act shall is far as may be be deemed to haae been respectively passed appointed or authonre a 

made under tins Act. 

(3) Any enactment or document refemog to the said Act shall as far as may Iw l>e construed 
reier to tins Act or to the n rresponding portion thereot 

Note— Rnlei under repealed Act to be followed as far as may be.— Hating regard to tlie 
this section it was held in 21 H 430, that a Magistrate was bound to follow the rules framed under the o 
(V of 1876) and direct tlie detention of a jmemle offender until he attains the age of eighteen. The rules u 
the old Act have to be followed in so far as they are not mcoiBistent w ith the provisions of this Act— * * 
p 431 
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s««ioii «» of Art X «f 3. From tlie da> fixed bj nny notification isiuetl under s. I, sul>set (3X s 399 of 
undJr the Code of CnniimllTocedtire 1882, shall be repelled in the jiro\ince to which the 
* I lub (fe (« notification relates 

Note.— Section *199 Cr P C, is in force onl^ in Coot^ and it will cease to t>e in force in that province 
on the extension of tins Act to that pro\ incc See tin, iie\vl> added snl«tc (3) to s. 399 See 2S C. 333 and 

12M.9L 

D#8nton*. 4. Ill tills Act, unless there is aiijthing repugnant in the subject or context,— 

(rt) \ oulhful offender ’ means an> bu> wlui has lieeii convicted of an> offence punishable with 
transportation or imprisonment, and who, at tlie time of such conviction, was under 
age of fifteen jearv.* 

Note.— ty s. 5 {ET/Ianalton) of tlie Whipping Ad, and see Ratanlal 905. See also Note 5 to s 8, infra 
(d) “ Inspector Gtnerd ' includes an> oflicer api>ointc<l b> tlie Local Government to perform all or 
anv of Uie duties imposed b> this \ct on the Inspector General and 
(f) “ District Magistrate " shall include a Chief ITesidcncj Magistrate 
II —Reformatory Sehoots 

Powtr to Miabi ah and 5 \\ lUj the previous s.iiKtiuu of the Governor General in Council the 

ducoEliouf Krlormatorr ^ 

School* Government maj — 

(a) establish and maintain Reformatory ScliooK at sudi places as it may think, fit , 

(i) use as Reformatorv Schools kept by persons willing to act in conformity with such 
consistent with this Act, as the Local Government may presoibe m this behalf , 

(c) direct that any school so established or used shall ce ise to exist as a Reformatory School 

be used as such. 

Note.— Reformatory School!— The following Ime been declared to be Reformatunes under this 
Act —In DtRMA— the Reformatory at Poungdek(br Bur Ca:, p 340), and at Insain [Br Bur Cat 
1887, Pt. I, p 301), inMADRAS— the Reformatory School at (Ahrf iVl George 1887, Pt It 

p 811), m Bosibav— part of the Poona City fait {Bombay Ca:ette,\«}i Pt 1, p 98) and Yetrowda, in S:vdh— 
the Juvenile Pnson at Shtkarpore for all juvenile offenders sentenced in the Districts of Karachi and 
Hyderabad (AffifA CarrjKr, 1875, Pt I p 556), in Punjab— the Reformatory Scliool at Delhi, m the United 
Provinces— the Reformatory School at Man p 309). 

F«(iu I tMAfSehool* 6. Every school so established or used must provide— 

(a) sufficient means of separating the inmates at night , 

(d) proper sanitary arrangements walersupply food clothing and bedding tor the yoiithfuloffenders 

detained therein , 

(c) the means of giving such youtbtul offenders industnal training , 

(rf) an infirmary or proper place for the reception of such youthful offenders* wlieii sick 

7. (1) Every school intended to be establisbedor used as a Reformatory School shall, before being 

used as such, be inspected by the Inspector-General and if he finds that the require- 
Inaction of B«for ments of s 6 hav e been Complied With and that in his opinion, such school is fitted 
for the reception of such youthful offenders as may be sent there under this Act, he 
shall certify to tliat effect and such certificates shall lie publislied in the local Official Gazette, together 
w ith an order of the Local Government establishing the school as Reformatory School or directing that it shall 
be used as such, and the school «hall thereupon be deemed to be a Reformatory School 

^2) Every such school shall from time to time and at least once m every year be visited by the 
said Inspector General who shall send to the Local Government a report on the condition of the school in 
such form as the Local Government may presenbe 

8, (1) \\henever any youthful offender is sentenced to transjjortalion or imprisonment and is, in 

the judgment of the Court by which he is sentenced a proper person to be an inmate 
® Reformatory School, the Court may, subject to any rules made by the Local 
• »nt to iwformston- Government, direct that instead of underpiing his sentence hesliall be sent to such 
a school, and be there detained for a penod which shall be not less than three, or more 

than seven years. 

'For (hr word "fiflMo in Krtioa 4 *** itrra KsulKt tntH br Boinlxr Art \III of I*'* (Thr tWmbar Cliildrra Art.) 


Local 

rules, 
or to 
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(2) The power, so conferred on the Court li> this section shall be exerased only b) (o) the High 
Court, (A) a Court of Sessions, (f) a District Ma^strate and {df any Magistrate speaallj empowered bj the 
Local Gotemment in this behif/, and may he exercised b\ such Courts whether the case comes before tfiem 
originally or on appeal 

(3) The Local Goternment may make rules for— 

(u) defining what youthful offenders should be sent to Reformatory Schools, basing regard to the 
nature of thetr offences or oilier considerations, and 
(A) regulating the yienods for which youthful offenders may be sent to such schools according to 
their ages or other considerations 

Notes. — 1. Role*.— h or the rules regulating the i>tnod f<M which youthful offenders may be sent to 
Reformaiones, see as to lltsoAL — CideuUa GaxeUe, 1899, I’L 1, p 22S , Bombas— L ist of Local Rules, 
Edition 1896, VoL I, p 160, Cfntrvl Pros isces— L ist of Loot Rules and Orders, Fdiuon IW p.23, 
BuRStA — Burtna GaziUe, 1S97, Pt I, p 307, M\dr\s— L ist of Local Rules and Orders, l-diuon 3**03 
VoLI, p.H7,N \V Provinces— fee iS’ WP GazUele. 30/A Jut} 1F97, Pt M, p 167 pp xhi andxliii, 
infra. 

2. Contents of the Order. — The language of this and s. 9 shows that in all cases of con\iction,a 
sentence must first be passed and then a direction given according to this section. 1 Bom. L. R. 162. Iu2* 
H. ISatpp 15-16 Shephard, j remarked that- ‘As a general nile it is clearly the duty of a Magi^tnte 
when pronounang a sentence, to dehne precisely the nature of the sentence intended. Generally the sentence 
like the decree in a civil case, I apprehend, to be seli-conlained, so that the functionary who has to execute it 
should have nothing mon. to do hut to obey the directions given without making any inquiry on hi> own 
account There arc no words m the Act that I can find, to indicate that a Magistrate acting under this 
section IS not to proceed in accordance w ith this pnnciple.” See also 15 A. 208. 

3. Clear finding as to age necessary.— A Session Judge cannot pass an order for detention ot the 
pnsoner m a Reformatory in supersession of the order for inipnsonmeni, waihout taking ev idcnce as to his age 
as required by s ll 4 C. W. N. 223. In order that a Magistrate may have junsdietion under the Act iti» 
necessary that the offender should be under 15 years of age at the time of conviction and the Nfagisirate inu't 
on inquiry be satisfied on this point Weir 1, 879 U here there is no clear finding as to tin. age of tJie offender 
the High Court might interfere with such an order as one made without junKdictton, eithvf m 
revision, 21 A.39HP.B\ 

4. Seoteuce of trauiportatlon or imprboomeat condltioa precedest to defentlon — In tJic alisenveot 
a sentence of innsixirtation or impnsonmeni, an order slirecting that an offender be sent to the 

School IS illegal Weir I, 878 and 879 , see abo S C. W. H 310 , FaUnlal 726 5 34 P. R. 1910 = 12 Cr L. J “ 

and4Bar. L.T. 6S»12 Cp, L.J. 244. In the ca.se of a juvenile offender whom it is desinhle to send Jo a 

Reformatory , a >ragistrite must on convacting him sentence him acce 
imprisonment whether ngoruiia or simple, nemav then make a fi 
section. Rat&nlal 518. When the accused wasonlv bound over to , 

sureties was otderevl to be imprisoned, such an order i» not a sentence of impnsonmeni or ir 
instead of which he nuy be detained m a Refbmiaiorv 7 Bar. h. R. 60. 

5. Order of detention not a lentence withui meanmg of the Act. — Sections 8, ID and JUoi tins 
make a distinction between an order for deteoiion and a sentence Such an order is not mcluJetl 
punishments m s. 53, LPC A Session Judgecannot therefore prevent the carryang out ottheorucr 
detention by suspending the sentence pending tlie disposal of the appeal before him. 6 Cr. 1m J« 134 (N ) 

6 Who may be tent to a Reformatory SebooL — Itisnot every bov that is convicted that can 
to a Reformatory School, but oiilv such as are found to be po>per persons to !« the inmates of 'uJi a 
As a rule, no boy should be sent to the schcxil on a first convnciion unless there be reasonable cause for supi 
ingthathe is likely to lapse into crime Welrl,S78atp 879 \ yaiuihful offender convicted of niur 

sentenced to transiiortation for life, is eligible for despatch to a Reformatory School But he should 
nanty be sent to it where, e^ , the conduct of the accused argued gre,itvlepravity 4 N. 1..R. 180 » 9 Cr. 

See also Ratanlal 72$, where it was Ae/d that the inmates of the school ought not to be obliged to as.sociaie u 
a person convicted of a senous offence, such as ro/e In A. L R. (1924) Rang 18 it vras laid down I 
s. 4 of this Act a Ik>> ceases to be a voulhful offender at the age of IS, therefore it is ta o < 

detention of a Ixiy of 16 The section is too clear to require any aiiihonty 
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7. Mblmara period of detention to bo three yeoro.— Where n jmemie offen<]er{l-4 jears old) vas 
eomictedof theolTencc^of house-breaking and theft m a building (ss 454 and 380 I P C ), and sentenced to 
one 5 -car’s ngoroiw impnsonment for eacli offence and in heu of undergoing the impnsonment directed tube 
detained in the Reformator> for n period of tuo years Ar/</tliat the order was itlegnl being contrao to the 
pronsions of sub-sec (1 ) of this section. Bataalal 9<7 ( 29 & 833. 

8 Haglitrate ipeelaUy ctnpovereiL— All I residency Magistrates of the first class are empowered to 
exenase the powers conferred by this sectioa— CO Ao 914 Judicial dated 2nd July 1897 Theorderof a 
Magistrate not s|ieaall) empowered directing tlie detention of n jmenile olfender mt Reformatorj School 
IS Inble to be set aside b> the Might Court -vs illegal RatanUl 817 and 936 

9 Bales deflalsg what yoathfal offenders shoald be teat to the Befermatory School, ete —(A) Ben^sl 
Rales.— (1) \outhful offenders whom die Court or the District Magistrate as the case may be doesnotUnflk 
fit to discharge ifler due admonition ortndehxerto their parents guardians or nearest adult rehti\es on the 
execution of a bond for good behaviour , under s 31 of tlie Act should subject to the next followingrulc be 
sent to a Refomutorj School if thej are con\ icted of offences against property or any other offences show ing 
dishonesty or depraaaty , (a) m all cases when they have been previously convicted of any such offence and 
(i) on first conviction when a chief term of impnsonment is considered an undesirable and inadequate 
punishment or they are without proper parental or other control or there i» reasonable cause for supposing 
thatthev art licing trained 1 1 or are likely to relapse into cnmc 

(i) Mouthful offenders should not be sent to i Reformatory School when they are convicted of an 
unnatural offence orhue on previoas conviction undergone impnsonment majailfor more than six months* 
or are senously deformed v r of weak imelk-ct or sibject to epil ptic fits or other well-marked nervous disease 

(3) \outhlul offenders should be sent to a Reformatory School for not less than seven years wheiuhcy 
are under eleven years of age and for not less than five years when tlicy ire over that age unless m the latter 

thev shall attain earlier the age of eighteen. 

(4) The foregoing rules shall not however debir the anibonties having tlie control and management 
of a Reformatory School from recommending to the Government the discharge under the provisions of s 14 of 
the Act of any youthful offender who in their opinion may safely in<l with advantage to himself be released 
before the txi iry of the full term for which he was sent to Ref >rni iiory School — Ga tile 1899 p 226 

(B) Madras and Bombay Ralea.— No boy shall besvnttuhe Reformatory School if underjten years i)f 
age for a less penod than seven years if over ten vears of i^v. for a less penod than five years unless he hall 
sooner attain the age of eighteen years — George Go <lle 1887 1 1 1 p 580 Bombay Ca ell 1 S.K> 
Pt. I p 758 lor effect of Government Notilicalion see2iM 13 and Weir 1,884. 

(C) Punjab Rules —1 It should I c noted that the only Courts emixjwered to direct youthful offeiukrs 
to be sent t ) the Reformatory School are — fa) the Chief Court (6) the Court of Sessions (c) a District Magir 
trate and (rf) any Magistrate speciall) empowered by the I ocal Government m this behalf Local Government 
do not at pre^nt propose to sjiecially emjiower any other Magistrates but any Magistrate who has not been 
so empowered may under s 9 of the Act refer the case of any vouthful offender to the Distnet Magistrate to 
whom he IS subordinate and all Magistrates should do so m suitable cases 

II A youthful rffender is defiled as meamng any boy who has been convicted of any offence 
punishabk w ilh tran.s|x)rtation or imprisonment and who at the time of such convittion was under the age of 
fifteenyears and it is incumbent on all Courts ind Magistrates dealing with cases of youthful offenders whether 
specially empowered or not to make a prelmnnaiy inqu ry and to record a finding as to the age of the offender. 

In taking the medical evidence mentioned in paragra|h 1\ in) of this Circular theoiimon of the medical 
officer as to tl e age of the boy should imanably be recorded. 

III Under 1 iinjah Government Notif cation No 427 \ dited ll e ind October 1903 a Court orMa^^is' 
trate convicting any youthful offender ot any of the offences noted lielow wkj/ send the offender to the Kefor 
matory School provided such Court or ^Iag 1 SUate is of opinion that the offendershould not be— (a) whipjied. 
or (5) dealt with tinders. 562 of the Code of Cnminal ProcediiFe or(c) dealt with tinders. 31 of the Reformat iry 
Sch<x)ls Act the prov isions of w hich are v cry similar to tbo< of s. 562 of the Code of Cnmmal Procedure. 



It will be observed that thii gtvw Courts aud Magistrates no discretion lliey must either sentence 
every joiithful offender, upon comiction of one of the speafied offences to be Mliippcd,or must deal with him 
under s 562 of the Code of Criminal Procedure or under s 31 of the Reformatory Schools Act If the Court or 
Magistrate IS of opinion that the youUifiil offender cannot l>e adequately dealt with In any of these three ways 
such Court or Magistrate has no option but to send the offender to llie Reformatory School 

List of offences specified (1) Chapter XII .Chapter XVI, eacept ss. 302, 303, 30-1, 307, 308, 311 to318 
(inclusive) 328 354, 367, 372 373, 376 ind 377 , Chapter XVII. except ss 384 to 388 (inclusive), 393 to 402 
(inclusive) and41J and Chapter XXII of the Indian Penal Code, 

(2) section 19 \\)oftfte Cnnuntl ‘t'itbes MtXW I! of 1871, or 

(3) any abetment or attempt m connection with any such offcntc as above detailed 

IV It should be borne in mind that before recording an order directing the detention of a boy m the 
Reformatory School, Courts and Magistr ites sliuuld satisfy tliemselves— 

(a) after taking medical ev ideiice tliat he is not blind, insane, idiot, leprous tuberculous, epilepuc or 
suffering from anv peiinanent physical inci|»acit> lor industrial employment, or 
(A) that he has not been twice iweviously cumicied and sentenced for any offence under Oiapter 
XII or Chapter X\il ot the Indian PciiilCode Two or even more [irevious convictions 
under other Chapters of the Indian Penal Code do not in themselves render a boy inadmissible 
to tlie Reformatory School, provided th it the aggregate amount of impnsonment undergone 
does not exceed three months or 

(c) that he has not been previously convicted under s 377 of the Indian Penal Code, or 
(rf) that he has not undergone detention m jail for a ivenod or jwnods amounting in all to three months 
A youthful offender with any yi these disqualifications will not be admitted into the Reformatoo 
School, and Courts or Magistrates must deal with such an offender in the ordinao course under the Indian 
Penal Code, or under s 5b2 of the Code o! Cnmiiul Procedure 

These rules will, u is hoped s<.t«rc is inmates of the Reiormaiory School casual amnnals and first 
oHeiulcrs capable ot reformation, and will exclude Uie corrupting inHuence of incomgible offenders, 'tnd of 
boys who have already learnt the evil tint can be learnt in jail 

\ Section 8, sub^ec (1) of the Retormatory SdiooU Act prescribes tlie penod for which Magistrates 
must order detention in the Reformatory School This penod cannot be less than three or more than 
years. This section should be read m connection with Punjab Government Notification No 427B. dated the 
2nd October, 1903, w hich turther limit the Magistrate s discretion as to the period of detenuon he can order 
should, nevertheless, be borne in ninut that a boy ordered to be detained in the Reformatory School for sc'cri 
years will not necessarily be kept m the school for so long He will m any case be discharged when ® 
attains the age of 18 years besides this Local Government has discreuon to order any youthful often e 
to be discharged at any time, and the Supenntendem of Iht Retormatory School may license y buthful offen 
to employers ot labour, and may alao apprentice any licensed youthful offender, unde^certain condiuons, an 
on being so apprenticed the youthful offender shill !« discharged from the Reformatory School, the unespi 
term of liis sentence being cancelled 

V^L Besides the case ot youthful offenders convicted byaCourior Magistrate of one of the offenw* 
specihed (vtde list subjoined to paragraph HI ol this circular), s 10 of the Reformatory Schools Act con 
phted another case in which detention in the Reformatory School may be directed. This section 
bupenntendent of a jail power to produce before the Distnet Magistrate any boy who is under the 
years In deciding whether any youthful offender brought to his notice in tins manner should be sen 
Refomntory School, the District Magistrate will, of course, be guided by the rules made by the Lo^ °meftt 
ment umlcr s 8 sub-sec. (3) clause (<?) of the Reformatory Schools Act, published as Punjab 
Notification No 427A, dated tlie 2nd October 1903 Should the District Magistrate consider tliat the )0 
offender, though not admissible to the Refonmtorj under those rules, is a proper person to be an iii 
the school he must refer the case to tlie Local GovernntenL 

\ II Magistrates should make free use of the provisions of the Whipping Act of s. 562 
Cnmunl Procedure and of s 31 of the Reformatoo Schools Act m dealing vvitli boys— and s ou 
from sending boys to the Reformatory Scliool incases where they can be suitably dealt wlthun er 
going provisions of the law Boys sentenced to whipping and found unfit for it should be sen 
Reformitory School and not to JaiL 
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\ HI Under tlie rules made b> the lx»cal Government for die classification seixintlon and dally 
eniplo>-nient of }T>ulhfu! ofTenders bo>-s demnedma Rc{omjator> Scliool will be classed m two divisions, a 
senior and a jimior, and each division will lx. suMiMded into two suImIivisioiis A and R The senior division 
will consist Of IxO"* abovx. 14 and llit junior division of liov-s under 14 jenrs of src SiiIkIivisIoii A will contain 
bo>-s not in suImIimsioii R and siilxJivision B will oiiitain (I) bo>!. who hv reason of previous ofTences, 
whether the subject of oimiml i>rosecullon or not or of the diaracter of their ofTence or the cirumstances 
under whicli it was coinmittctl (offences against ninnls sik] serious ororgnnired ofTeiicts whether against 
propcrt> or ^g^lIl.st the jx.rson) spptnr to hive marked criminal propensities , (2) 1k)>s who have been in jad 
except lliost. sent to jail imdirthe /ovvist) t>s 12 of tlte Rcfbniiator} Schools Act tenijxinril) tf, detained 
in jail for wintol acconiniixl iti m in the RefivmnUrj School (3 )In3j- 5 whose parents are Inbituil cnminals 
and boj^s who hwe Ixtii subjected to fimilj uilhitnces -md surnuindings which are likelj to prejudice to a hfe 
ofenme. In directing the dcteiuon of a lioj in thv. Reforniitory School Magistrates should with referenceto 
this rule record their opinion as to tin. suIkIuimou m which the lx v should le placed while undertfie 
detention. 

IV When a Magistrate orders i lx> to l»c detained in the Reiornntor) School he should by 
telegram ascertain from die Su|>erinteii lent lherc<if wlietlier accommodation is available If there is accom 
iiiodation the boj should be sent at once to the scliool otherwise he should be sent to the J-ail prescrdied b> 
the Local Government m Notificalnn No 42f <laicd2nd October 190a and the Supenntendent of the 
Retormatorj School should be informed of the pil to winch lie is sent or to which he ni.a> tliereafter be 
transferred. 

V The Honourable the Judges tru-st that the loregoing instructions will be obsened slnctlj , AppeL 
Lte, Revtsional and Controlling Couas are s|xuall) enjoined to keep a watchful eje on Subordinate Courts^ 
and should repiort to this Court anj Magistrate vvlio disregards ibe^ instructions 1903 PanJ Rec^ PL Ih 
pp 20 to 23 

bor Forms of warrants of commitment to a Refoniiaior) jvesenbed in the Punjab, see 1903 PspJ Re«<» 
Exeeative No i, pp 4 to 6 

(D) Burma Rales — 

If(<7] either of the joutliful offender's lUTcms IS a habitual criminal or 
(i) the jouthful offender is destitute, or 

(c) circumstances under whiclithe jouthiul oftendens convicted indicated a general corruption 
of moral character or 

l</) the jouthful offender having been once previouslj convicted is again convicted of a similar 
offence then the penod for whithhemij be sent to a Refonnatprj School shall not be less 
than 

(i) if he is not over ten jears ol igt jtrars> 

(u) if he is not over ten and not over thirteen jears of age five jears 

(ill) if he Is over thirteen jears of age such penod as maj bnng him to tlie age of eighteen 

The period for which a jouthful offender whose ca-se does not fall within the above rule maj be sent 
toa Reformatoo Schml sliall not be less than (i) if he is over ten jears of age five jears, 
(n) if he IS over thirteen jears of age three jears — Cdsette 1897 PL I p 301 

(E) United Provinces Rales.— 

(I) No person may be ordered to be detained in a Reiormatorj School unless 
(n) be IS a male 

(ft) he IS under the age of fifteen jeai> 

(c) he IS com icted of an offence (a$ defined in the General Clauses Act 1897 s 3(37) punishable 
w ilh transportation or tmpnsonment , 

(rf) he is actuallj sentenced to transportation or inipnsonmeut and 

(f) he IS of a class declared by the rules made bj Government under s. 8 (3) suitable for Reforma 
too treatment. 
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(2) Before ordering detention in a Reformatory School, the Court must pass a substantive sentence o 

transportation or imprisonment, and such sentence should in view of s. 12 Act VIII 1897 
not be a nominal but an adequate punishment for die offence The Court has no po"®t tc 
direct detention m Reformatory School cither without a substantive sentence of transp^fi* 
tion or impnsonment or in addition to such i sentence, but must order that the 
instead of undergoing n sentence imposed shall be detained in the Reformatory School 

(3) The period for which the Court may order the detention in a Refonnatoiy School of >(>uthful 

offenders admissible under the Act and rules must not be less than three j'ears not 
than seven years The following table shows the period of detention in the case of 1 ‘ 0 )'S 
between the ages of nine and fourteen who alone should as a rule be sent to the RefonO^lon^ 
School — 

Age of youthful offender Period of detention. 

9 years ^ Seven years 

10 do Not less than.five years and not more than seven years'- 
ll do « Do do do do 

12 do Not less than five years and not more than six years. 

13 do Five yean> 

14 do Four do 

(1) The most proper subjects for Reformatory treatment are those who are without proper 

or other control and who have commuted an offence or offences against property 

(2) Asarule no boy should be sent to a Reformatory School onafirstconvicbon unless 

reasonable cause for supposing that he is being trained up to or likely again to lapsS*'’ 
crime 

(3) As a nile it is not desirable to send boys to a Reformatory School before they have 

their ninth or after they have completed their fourteenth years ofage 

(4) No boy belonging to any ot the undermentioned tnbe« whether such tribes have 

been formally proclaimed tn these provinces under the Cnminal Tribes Act, 1871 shou 
sent to a Reformatory School The tnbes are— Ahenahs Benahs Baunahs Banvars Bbo 
Dalcras Dorns Haburahs Kaiijars Nats Sananahs Sansialib 
Other boys who appear to be habitual offenders should be sent (if at all) at an earlyr stage m 
career being less amenable to reforming influences as they approach the age of 15 

(а) \o boy should be sent to a Reformatory School who has been convicted of an unnaluril off®''®® 

or wliose antecedents afford reasonable grounds for assuming habitual immorality 

(б) A youthful offender convicted of murder should not ordinarily be sent to a Reformatoo Scho® 

p N IPP CaMU 3Wh^u^y ?VN^ pp 

(F) Assam Roles — ^ 

Rule I— No boy shall be sent to a Reformatory School on a com ictton (except as provide 
Rule III) if under ten vearsoi age fora leas penod than five years if over ten fora 
period than three years unless he shall soo er attun the age of 18 
Rule 11 —On a subsequent conviction for a similar offence a boy under ten years 

sent to a Reformatory School for a fesj, period dian seven years ii over ten for a less pc 
than five years unless he shall sooner attai i tlie age of 18 
Rule III — A first conviction may bnnga boy under Rule II— 

(1) if he belongs to a criminal tnbe within the meaning of Act X\\ II of 1871 s. 2 

(2) if either of his parents is a habitual cnminal 

(3) if he IS destitute and 

(4) if the offence of which he ts convicted is one irgui great depravity — Gazette of Indxa 

1 1 1 p 507 Assam Oa etU 189a Pl III p 840 
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10. Pever to nolte rilu.— Under s 22 of the old Act, the pOHcr to mnke rules was vested in the 
Co\-cmor-General tn Counal t»hile sublet (3) of this section confers su^ power on the Local Governments. 
The Madras Go\’cmment m an order (GO No 934. judicial, dated 2Snd July, 1897), has obser%ed that the 
o|ieration of the rules framed b> the Co\emnient of IntIn has been sa^ed b> sub-sec. (2) to s. 2, supra and has 
decided that it is necessary to frame new rules 21 M 430 nt p 431. 

9. (I) W hen anj Mapstratc not cm|)Owcred to pass an order under the hsi foregoing section is of 
opinion that a j-outhful offender convicted by him is a proper person to be an inmate 
Prowdart M«rJ> of n Reformatory SdionI he mij without pissing sentence, record such opinion 
ortlf 8 and Submit hls proceedings md forw-ird the jouthfiil offender to the Distnct Jligis- 
tnte to whom Ik. issubordmvte 

(2) The Magistrate to whom tlie proceedings arc so submitted maj make such turther inquirj (if any) 
ashennj think fit and pass such sentence and order for the detention tn a Reformatory School of the youthful 
offender, or otherwise, as he might ha\ e passed if such youthful offender had been originally tned by him 

Note*.— 1. Saperlor MagUtrate mait f^t pats aeateaee. — On a conviction for a theft a youtliful 
offender was fonvirded by a ihird<lass Magistrate to the District Magistrate as a proper person to be an inmate 
of a Refomntory SchooL The District Migisinte without pissing any sentence ordered the accused to be 
detained in a Reformatory SdiooL Held lltat the linguige of ss 8 and 9 shows thit a sentence must first, in 
all cases of conviction, be passed and then i direction given that instead of undergoing the sentence the 
youthful offender shall be sent to a Reformitoiy School 1 Bern L. R. 182. See also 18 Cr. L. J. 33 (U) and 
Note 4 to s. 8 above. 

2 Period of detention matt be ftzed.-'A Distnet Migistrate before whom the case of i youthful 
offender came under this section found him to be thirteen ycare old and on sentencing him to six months 
rigorous imprisonment directed that in lieu of the impnsonment awarded he should be detained in a Refor 
matoty for five years unUss he should attain the age of eighteen years at an earlier date that the order 

was wrong inasmuch as It failed to fix the enct |>enod of detention. 21 M 11 Following this case it was 
heldinii Bom. L. R. 308 -a 14 Cr L.J 298, tbit fxing an iltemitive penod of time nr untilhe attniastheage 
of eighteen years to an order direaing a youthful offender to be detained ma Reformatory School was 
objectioruble. Consequently those words were deleted leaving only the penod ot five year^ as the exact penod 
for which the boy was to be detained in the Refomiatoo 

3. Soperfor Magistrate cannot transfer case snbmUted A Distnet >tagistrate to whom a case was 
NUbiiiitted transferred the case to 1 Sulxlivisioml Magistrate who passed orders under this section held that 
the orders of the Distnet Magistrate and SiilKlivisional Magistrate wereillegal 2L.B R. (1903*4) 181 

10. The officer in charge of a jinsoii in which a youthful offender is confined m execution of a 
sentence of impnsonment may bnng him if lie has not then attained the age of 
lower of M»piir»i«jo fifteenyeirs before the Distnet Magistrate within whose junsdiction such pnsonis 
•enusc^'^to ?mpr oonmetit Situate , and such Magistrate may if sudi youthful offender appears to be a proper 
IkUwU*'’* Reforniiiorr persontobcan mimate of i Reformatory School direct that instead of undergoing 
the residue of his sentence he shall be sent to a Reformatory School and there 
detained for a penod which shall be subject to the same limitations as are presenbed by or under s. 8 with 
reference to llie penod of detention ihereby authonzed. 

Notes — 1 Exact age mast be aseutalned — A Magistrate acting under this section is bound to 
ascertain the age of the juvenile offender ind in accordance with that finding direct his confinement m a 
Reformitoo School It is not sufficient for the Magistrate merely to find that the pnsoner is under a particular 
igv 14 B 331 35 C. 333 at p 340 , 24 U 13. 

2 Proceeding* of Hagbtrate Judicial —The order of i Magistrate under tins section is not an executiv e 
act 1 it 1 judicial proceeding and the High Court has jimsdiction to revise It Under s 11 rij/ra the Magistrate 
Ins to take evidence as to the age of the pnsoner and as his proceedings is clearly a judiaal proceedings 
involve the alteration of a sentence aftertJie due exerase of a judicial discretion sudi proceeding withm the 
!>cope of ss. 4 and 435 Cr P C. 14 B. SSI, Ratanlal 494. It is doubtful whether u is a corr within the meaning 
of s iS of die Letters Patent 14 B 383 at p 383. See Notes 4—6 to s. 16 tn/ra 
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S. Froeedure for H&ghtr&te desiring to commate sentence of offender in Jell to detentiea.— A IX^uict 
Magistrate who is of opim m Out tm jinxmlt. offentkr in jnl untlergcnng a sentence of impnsonmcnt ®houll 
be sent to a Reformaton he should conimuinctle with the offictr in tlnrgc of the jntl ind rwjuest him tc* '•s’n 1 
the oflemlcr to be dealt tilth uutkr this section. If his request is not aimplicd mth the matter mu-Stbebitn'Sht 
to the notice of the Insjiector Geiienl of I nsons or bef »fe Gmeminent. Bom. H. C. Cr. Rollogi 53 of 1859 

111 (I) Before directini; aiij youthful offender to be sent t > a Refunintni) School 
y*""’ under ss. 8 9 or 10 the Court or Magistmte sluH inquire into the question nf h>^ 
fo" offfrfijfr'* age and after taking such etulcnce (if anv) as may lie deemed necess.-irt shallreconl 

a finding therism stating his age is ne irlv as may be 
2) A similar luqturt shall lie made and fiwliiv recorded liy ettry Mipstntc not empowered to pass an 
order under s 8 before snbnutling his prt>cet.dmgN and » watarding the sonthfiil offender to the Pistnct 
tnte as required by s o sublet (1). 

Mole-— Gear finding as to age necessary —Before an order for detention in a RefomwioO 
be passed in heu of a sentence of inipnsoument, there should l»o a definite finding as to the age of tlie 
and as to his being a fit subject for a Refomntoia School 3 C. W K 876 Sit also Weir 1,87®, II B. 381. 
Ratanlal 726 , 25 C. 333, and see Note 3 to s 8 and Note I to s. 10 aboie. U is generally desirable lint whcnd 
is pmainhfe there should lie some rehihle evidence as to the age of the accused espeaally when it nt^' h® 
necessary to determine tlic pen xl of the detention which is limited to his attaining eighteen years of age ^ ^ 
183. Sfe also 11 C, W. M XI In some cases « Is not ueccsviry to ascertain the exact age of the jwisinwr 
So long as he is not over fifteen the Magistrate may righlK fix n period of three years or if the boy is noto'**' 
elev’en he mty safely fi\ a pvnod of seven years witliOHt further in jmry Hut it inqnm is neces.sary inord^'^l'’ 
fix the period as it would lie when the Iioy is over eleven and the Magistrate wishes to make the period as 
ns possible, then the Magistrate must find as well as he can the exact age of the l>oy and he is not at liber*) ^ 
leavcthedecisionoftheqnestiontotheRefomiatoryiffioals. /Vr«tmriURn J 86M ISat p j6| SRaoJ 

18, Fvery youthful offender duvetrd by a Conn or Magistrate to be sent 1"^ 
niSr*B»f^»ieTT ^hooi Bs'wnatory School sinll be sent to such Reformatoiy School as the 
to wh ch tueh offendm Government may bv gtnertl or sjiecial order, appoint tor the reception of > 0111 * 1 * 

* offenders so dealt with by swh Court or Magistrate 

Pruvuled that if iccommodation in a ReforwaUiry Scliool is not InunediUely available for 
yxiuthful offender he may lie detaiiKd in the juvemlle ward <»r such other suitable jvart of a jmson as the 
Gevemmentrnay direct— 

( a) unpl he c 111 be sent to a Refv rmatory *h:hool <*r 
Id) vintil die term of his ongiual sentence expires 

whichever event mav first hapyien. ShouM the term of his original semencv. first expire he shvU tlieixupo^ 
released but should he be sent to a Reformatory Sch^il then the penoil of detention previously nnderg* 
^rfi)W treated as Cictemion in x ■Reformatory Scboch 

13 ^1 1 If at any time after a youthful offcmler I vs l>een sum to a Ref imutory School it a] Jiear^ 

the Committee of \ isitors or Board of Mauagemem as the case m.iy be that the ' 
p»raon. found t» be «>rr ol Mich y uulhful Offender has been uiidersutevl m theorder for detention and that 
yeen rot to bo w ill attain the age of eigliteenvears before the expiration of the ptnod forwhic 
Sf?c»l. " been ordered to be detained Ihev shall report the case for the orders o 

Local Government 

( 2 ) No person shall be detained m a Reformatory Sdiool tfier he hxs l»een foun I by the Local <•* 'd 
ment lo have attained the age of eighteen years. 

The I oca) GoveiTimemmav at am lime t.rder any vomfifttl offender— 
ta) to be discharged from a Reformatory Sdiot 1 , ^ 

(i) to bcremovxHl from one Refirmatoo <^ool to another such school situate with" * 
tomtorr-s si bject to such Government Provaded that the whole |>enod of Ins deiennon 1 
Reformat .ry *^11001 slnfi not t>e incrtased bv such removal. 
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to Oo»»fnnr 15, (j) TliC GotenwrOciitn! in D»unal rnv liy or s|>eail oriler 

d Ffct of R^formAtorlro direct thnt mj Refimntorj Sdiool MliiHwl in one province shill 1>e nv-adihle for the 
t”«n**of*roothfol^®ff»nS»™ reception of joiithfiil offenders dirccteil to Jic Sent to iinj Refomntory School by any 
from anothTr Court or ^I 1 Rlstr^te tn nnv other pnnitict. 

( 2 ) \nj such order mnv also provide for the rent ml of the youthful ofjtndennd the cost of his 
maintenance md miy give anv such funher directions as niiv lit ntcessan 


Mote.— In sub-sec (l)of this section for tl»e words'one iirmince' and anv other province’ respectivelv 
the words ‘ Cntish India’ and ‘the ffvdcraliad Assigned Disfncts the ffyderahad Residency nazaar- the 
Cantonment of SectinderaKid Hyderabad Cantonment stations of \unn,rihad nobnini Htn^olt Jalna 
Mominabad and RaiHnir, and the railway lands in the lemtones of Mis Highness the Nizam (other than the 
railwav lands referreil to in the Notification of the Government of India tti the horeign Department No -tSS-i 
I, dated the 18 th November 1891, and No 3241 1 D dated the 26th August TS97V shall lie substituted 3C. 
W K Xt\—Goiemmtni of Indta ffo'tfieahOH Ntf Yn^I P 

16 . Nothing conianicfl m the Code of Cnmiiiat I’roccdiirc 1882 (novi 1898J shall be construed t' 


Crru n on]«ro 
]*rt In ipprsl or 


authonze any Court or Magistrate to alter or reverse in ippeal orrevision any order 
passed with respect to the age of a youiliful offender or the substitution of an order 
for detention m a Reformatory School for transportation or imprisonment 


Notes.— 1 SeetloB, how to be conitraed— “Tins section is not well drawn up but apart from 
obvious verbal enttasms Its object IS clear enough. It does not etclude the eaercise of appellate or rev isional 
junsdiclion under Cr I* C in all cases w here the subordinate Court has ordered an offender to be detained m a 
Reformatory School The exclusion is limited to two specific matters in regard to which the Legislature 
considered the Court trying a youthful offender better placed m amvmg at a sound conclusion than an 
Appellate or Revislonal Court First oi these is the age ot the youthful offender'' a finding on which ts under 
8>. 11 a necessary condition precedent to every order for detention in a Reformatory School and whidi might 
often be difficult to determine and m determining whidi a subonhnafe Court which saw the offender would 
have considerable advantage over a superior Court which did not Second the subsMulton of an ortUr for 
dtlenltontn a Reformatory School for tronsfortation or unpruotmtnL These words are not very genenland if 
read m the absolute literalness would protect the most illegal orders substituting detention for imprisonment 
from any sort ol interference. So to read them would I think defeat the pliin intention of the Legislature. 
It appears to me that they refer only to the propriety or suit thteness of such subshtutxon in the partientir case 
having regard to alt etreumslanees They do not include the leg aim ot the &iibvtmition directed or t!ie 
competency of the Conn or Magistrate to direct it The I egishiure imv well have thought that upon the 
question whether the offender would benefit by detention in a Reformatory bclixil or whether under the 
arciimstAHces impnsonment would be more suitable as well i> upon the questiun of age the Court having 
the youthful offender before it and observing his appearance and deme.vuour would be more hkely to be 
Tight than a superior Court not having that advantage But there the advantage ends This section 

cannot have been intended to enable the most Junior MagiMnie m the countrv to make at pleasure orders 
substituting detenuon in a Reformatory School for impnsonmentin any case whatever for pnsoners of any 
age or class oreithersev for any penod of time in absolute disregard or the Act withoutthe possibility of 
correction. If this view is nght the words it) this section protecting from appellate or revisional interference 
the substiution of an order for detention in a Reformatory School for transportation or impnsonment must be 
read with absolute hteralnessL The substifued orders to which the section refer!) are orders made under ss. g or 
9 or 10 not orders made outside the Act and vvboHy unauthorized b\ it. If the order is an order for 
substitution within the meaning of these sections then s 16 applies and the order cannot be altered or reversed 
m appeal or revisioa H it is not an order for substitution within the meaning of these secuons then s. le 
does not apply and it may be altered or reversed like any other illegal onler I do not think that this con 
stniction does violence to the terms of this section. It cannot be said that the section is unambiguous but in 

such a case we are at hlierty to put on it a construction in accord mce with the intention of the Legislature” 

/Vz'Strachev CJ in 21 a 391 at pp. 393 398, referring to Ca/edomafi Raiti /y Company \ Forth Prtlish 
Railuay Company (itti) L.S.6App CM M, ex-parte Bradlaugh (1878) L. R. 3 Q B D 509, and the Colonial 
Hank of Ausiralasxa \ jl illan (1874) I., R. S F C. 417 on the question uf constructioa 

2. Order of detention wtthoat conTletloo UlegnL— In 20 A. 160, the High Court intefered in reviMon 
witha Magisterial order directing the detention of the petitioner m a Reformatory School when the petitioner 
had not been convicted of any offence and had not been sentenced to anv term of impnsonment or tran->pom 
tion for which alone detention in a Reformatory could be substituted. 
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3. There eheeld be reliable evidence of the age ot accaied.*~In 27 C. 133, at p 136, PKivsEr and 
Hill, JJ , observed — “ We do not desire to be understood as holding that a Magistrate is under no circum- 
stances competent to find from the appemnce of a person convicted by him that he is a youthful offender 
withmthe definition gi%eninthe Act btilut. think that it ts generally desirable tint when it is procurable, 
there should be some relnble esidence on the point, and especnlly when it may be necessary to determine the 
period of detention which is limited to his attaining ei^teen years of age.’ 

4. Revision and appeal —This section only precludes interference of a supenor Court with the ongi 
jul Coiirta order so far ns it («) determines the age of i ymitlifu! offender, or (6) directs the substituuon of 
detention m a Reformatory Schoolfor tnnsporlation or imprisonment, where such detention is not madeuiib- 
out junsdicuon, or is not otherwise lUegd bating regard to tlie protisions of the Act 21 A. 391 (F.B) oier 
ruling 20 A. 1S8 and ibid 139 where it was held thit the High Court was mno Mse competent to interfere in 
appeal or ret ision with an order for detention in a Reformatory School passed m substitution for tnnsporta 
tion or imprisonment, even though the order is made without jurisdiction or is otherwise illegal See also JO 
A. 160;1 Bom L. B. 162; 6 Bom L. R. S30;21 H 430; 23 C. 333; 6 P. R. 1892 It does not affect thejun^- 
diction of the High Court to consider m resisioii the legality, etc, of sentence or conviction 3 C W. H 210, 
Seeihxi. 211; 2 P. R. 1908 = 7 Cr. h. J. 279; 11 C. W. H. XI. 

5. High Court may consider propriety or legality of any lentenee.— In 28 C. 423, it w-is Md thst the 
power of the High Court remains intact to consider the propriety or legality of any sentence passed upon a 
juvenile offender Cancelling therefore sn order of detention for four years, the High Court directed the 
youthful offender to be whipped by way ol discipline See also 3 C. V. M 210 ; 18 P. R. 1907 c= 43 P. W. R. 1*07, 
and 5 B. L. R. 173. ,S'r«. however, 3 C. W. K, 576; 23 Cr. L. J. 1312. 

6. What orders may be revised — (n) Orders of detention of offenders belonging to classes or tnbe* 
exempted by the rules 21 A. 391; 21 C 131 (i) Order direning a person bound over to fumish secunty to 
keep the peace or in default to be impAsoned. 7 Bur. I*. R. 89. (tf) Order directing detention w ithout passing 
proper sentence of u ansponation or impnsonmem. 20 A. 180 ; 27 C. 133 ; 28 C, 423 ; 3 C. W. N. 210. Ofdef* 
contammgnoclearfindingastoage 24 U 13;27 C. 183. (e) Orders of Magistrates not specially empowered. 
Ratanlal 936 , 12 M. 94. (/) Orders directing les> tlnn the minimum penod of deteniion. 


^ III— Management of Reformatory Schools 

Ajpontment ol Supefm 17. (.1) For the control and management of every Refomatory School theLocaf 

ol Govemmeut shall appoint either(a) Supennti ndennnd a Commiteeof ^^Sltor^ or 
Maueement (3) a Board Of MaingemenL 

(2) Every Committee and every Board -.o apiiomted must consist of not less than h\e iierson-s of vihmn 
two at least shall be nativ es of India 

(3) The Local Government may sW'.jieiid or remove any Supenntendent or any Member of a Cbm- 
iTuttee or Board so appointed 

18 . ll) Every Supenntendent to appointed may, with the sanction of the Committee, by license 
under his hand i>ermit any youthful offender sent to a Reformatory Schoof who 
Saptrintendtni m tt > attained the age of fourteen years, to live under the charge of any trustworthy an 
toMoployeriVnabouT"^"” respectable person named m the license, or any officer of Government or ofaMumes 
pahty, being an en^loyer of Labour and willing to receive and take charge of him on 
the condition that the employer shall keep sncli youthful offender employed at some trade, occupation or calling 

(2) The license shall be m force for three months and no longer, but may, at any time and from tim* 
time until the expiration ol the penod lor wbidv the youthful offender has been directed to be detained be 
renewed for three months at a tune 

19, The license shall be caw»lled at the desire of the employer named u* 
CanclUtiOn of I een»« license 

20. If during the tenii ol the license the employer named therein dies, or ceases from business or W 

employ labour, or the period for which the youthful offender has been directed bo 
i>i.rnunai on of l consr detained in the Reformatory Bchool expires the license shall thereupon cease vn 
determine 

21. If it npjiears to the Superimendent that the employer has ill treated the youtWul offender, of has 

c*ftten«t<,n o( iic.ntem adequately provided for his lodging and maintenance, the Superintendent nny 

rus* of II cancel the license. 
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22 (1} The Supennttndcnt of a Reforrmforj School shill be deemed to be 

the guatdian of ei'ery >outhhil offender detained in sudi Sdiool within the meaning of 
Act XIX of IR50 {coneermn^ the bwdtng of epprentiets\ 


(2) If It nppeirs to the Siipcnntcndcnt that nnj jouthfui offender licensed under s 18 his behaied well 
during one or more penods of h« license the Superintendent maj with the sanction 
of the Committee ipprcniice him under the provisions of the said Act nnd on sikJi 
ipprenticeincnt the nglii to detain sicli joiithfil offender iil i Refortnitory the 
wnexpired term (if anj ) of his sentence shall l>c cancelled 


Note. — Act XIX of ISaO is an Act for better enablini, diitdfi.ii and speciatl) orphans and poor children 
brought up bv pul lie chant) to learn trades enfts and imi lo)ii ems b) which wlcnthey come to full age 
tlic) may gain a Inehhood. 


CommttM* of 23 (1) fcaer) Committee of Visitors appomtetl under s 17 for a Reformatory 

School shall nt least ono. ifl every month— 

(ii) ansit the school to hear com| Taints and see that (he requirement of s 6 have been complied with 
and tliat the mangement of the school is proper in all respects 
(^} examine the punishment book 

(r) bnng any speaal cases to the notice of tlie Insiiecior General and 
(</] see that no person i$ illegally detained in the sdiooL 


(2) If an) member of a Committee of Visitors so appointed fails or neglects dunng a penod of six 
consecutive months to visit the school and assist in the disdiarge of the duties aforesaid he ^all cease to be a 
member o! such Committee 


24 If in exerase of the |)owcr conferred b) s. 17 the Local Government appoints a Board of 
Management for any Reformatoiy School such Board shall have the powers and 
•inn^mrTif”^ ^ perform the funaiotw of the Superintendent under ss. 18 to 22 both indusive and 

the license mentioned in s. I8 may be under the hand of their Chairman and they 
shall be deemetl to be the guardians of the )outhful offenders iletatncd in such school 


The I/>cal Government ma> dedare an) body of Trustees or Managers oi a School who are 
ppoint Tn»* willing to act in confonnitj with the rules referred to in s 6 clause (i) to be a 
» "l5»fd"^of of Management under this Aa and thereupon such body or Managers shall 

have all the powers and perform all the fimctions of such Board of Management 


26 (1) With the previous sanaionof the Local Government ever) Board of 

** Management of a Reforraatoi) Scliool ma) from lime to time make rules consistent 

’ with this A«— 

(I) to presenbe the articles which are to be deemed to be { rohibiled art cles and 

(II) to regulate— 

(d) the conduct of business of the Board 
the management of the scliool 

(<r} the ed ication and industnal training oi }out]iful offenders 
{d) visits to and communication with )outhful offenders 

(/} tile terms and conditions under which any artides declared by the Board to be “prohibited 
artides may be introduced into or removed out of the school 
{/) the manner in which sudi artides are to be removed vihen introduced without due authority 
(g) the conditions and limitations under which such artides ma) be supplied outside the school to 
any youthful offender under order of detention therein 
(/}) the conditions on which the possession b) any sudi )oiiihful offender of Sudi articles may be 
sanaioned 

(i) the perulties to be imposed for the supply or possession of sudi articles when supplied or 
possessed without due autbont) 

(/) the punishment of offences committed by jouthiul offenders and 
(i) the granting of licences for the empk^tnent of youthful offenders. 
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(2) In the 'ib'?en<,e of a Bonrd of Man'tgement the I-ocal Go\ernrnent maj make rules consistent with 
this Act to regulate for any Reformatorj School the matters mentioned In any clause of sul>sec (1) other than 
clause (II) (rt) and also the mode m which the Committee of Visitors shall conduct their business. 

Note —I or rules relating to the constitution and working of the Reformatorj School at ChxngUpi I see 
Fort St C t otge Ga eite 1 USS Ft I B p 572 and for later amendments of these rules C O No 245 Edueationd 
daledloth April 1902 CO No 150 EducnlionaJ dated Xith March 1900 and CO No 413 EdMahond 
dated isi Ai/gitsl 1900 

/y — Offences tn relation to Reforviatory Schools 

27 Whoever contrary to any rule made under s 26 introduces or removes or attempts b> an> inc,ms 
whatever to introduce orreniove into or from any Reformatory School or supplies or 
or^ren ova/^'or to supplj oMtside the hmits of any Reformatory School to anj jnuthfut 

proh b art ci»8 and offender under order of detention therein any prohibited article and every officer or 
^uthfui offend rt ' person in charge of a Reformatoty School who, contnry to any such rule knowingly 
suffers any such article to be Introduced Into or removed from any Reformatotj 
School, to be possessed by any youtliful offender detained therein or to be supplied to any sudi youthful 
offender outside its limits 

and whoever contrary to any such rule communicates or attempts to communicate with any such 
youthful offender 

and whoever abets any oftence made punishable under this section 

shall on conviction before a Magistrate be liable to imprisonment for a term not exceeding 
months or to fine not exceeding tW'o hundred rupees or to both. 

28. "Whoevenbets an escape or an attemptto escape on the part of a youthful offender from a 
lensiia for ab«Miiix Reformatory School or from the employer of such youthful offender shall be 

M»p« of youthful off^ punishable with imprisonment for a term which may extend to six roontbsror wicft 
fine not exceeding two hundred rupees or with both. 

29 . A Pohceofficer may without orders from Magistrate and without a warrant arrest any youthful 

Airest fricaped youth offender sent to a Reformatory School under this Act who has escaped sudi 

ftii (iflinder school or from hts employer and take him back to such school of to his employer 

V •^MtseeUanefftis 

30 {Repealed by Act m of \% 0 <i Schedde IIJ'\ 

31 (.1) Notwithstanding anything contained in this Act or many other enactment for tlie time being 
Power to deal In other ^0^^® any Couit may il It shall think fit instead of Sentencing any youthful offender 

w*y» with youthful offend to transportation or impnsonment or directing him to be detained In a Reforma 
er» laciud ng girli School order him to be — '■ ■* 

(a) discharged after due admonition nr 

{b) delivered to his parent or to his guardian or ne.irest adult relative on such parent guardian or 
relative executing a bond with or without sureties as the Court may require to be responsible 
for the good behaviour of the youthful offender for any period not exceeding twelve inonffis 

(2) For the purposes of this section the tain youtMul offender shall include a girl. 

[Note,— Cys 399 of the Cr P C. whidi applies to juvenile offenders of either sex.] 

(3) The powers conferred on the Court by this section shall be exerased by Courts empowered by 
or under s. 8 

(4) When any youthful offender is convicted by a Court not empowered to act under this section an 
the Court IS of opinion that the powers conferred by this section should be exerased in respect 
youthful offender It may record suA opinion and submit the pitHreedings and forward the youthful oSenoet 
the Distnct Magistrate to whom such Court is subordinate 

(5) The Distnct Magistrate to whom the proceedings are so submitted may thereupon make su 
order or p iss such sentence as he might have made or passed if the case had onginally been tned by him. 

Note —Ho bond to bo taken after eentenoo ezecated.—A boy of fourteen years was convicted for 
causing hurt with a dangerous weapon and sentenced to IS stnpes with a light rattan under s S of the Whlpin^ 
Act J/eldths boy could not be delivered to his parents under Ous section on their gtvtng a bond 
did not contemplate a bond being given after the whipping had been inflicted 3 b. B R SO See 23 C 
as to the class of cases fit to be dealt with under this section 
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32. When -x j-uuthful odetider during his fwnod oC deteWvon u\ ■\ Reioimatory bchool is again 
con\icted by a Cnnunal Court,thesenteiK»of sudi Court shall commence at once 
notwithstandinganjihingtothecontrao ms.S97of theCode of Criminal Procedure, 
ID k R^'forTiiatorT Kchnoi h 1882 (now 1898), but tlie Court shall forthnitli report tlie matter to the Local 

t?nmi **" Go\t.rnmetit which «ilnllhn\epowertodeil«iihthe matter m any nay h which it 

thinks fit 
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An Act to consoudvte and vmend the Euv RELATmo to European Vagrants 
{^Recei>.ed Ihe asseni of the Governor General on the llh April, 1874 ) 

CONTENTS 


PjtEASlBLE. 

Sectioss. 

1 

2 . 

J 

4 

5 


10 


IT 

18 


PXRT I 
Pki-liuissri 


Short title. 

Local extent 
Commencement 
Repeal oi Act 
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Order to go to Work4iousc 

Forwardini, vagrant to place or employment 

Assist ince to obtain employment 

Subsistence allowance. 

Power to give certificate 

Power to invest certainofiiaaN with jurisdictiou ot justices under ss 3 7 8 and 9 
PART III 

Government Work housps 
Provision ot Government Workhouses. 

Scale of diet 

Superintendence of Work4iouses. 
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Discipline. 
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PART V 
Pbmaltics 

19 Refusal to go before Magistrate 
Assaulting Police 

20 Escaping from Police 

Quitting Work-house without leave 
Failing to return to Work-house 

21 Failing to proceed to port of cmbarkaiion. 

Refusing to go on boardshlp 
Escaping from ship 

22. Returning to India 

23. Begging 

24 Procedure on close of imprisonment 

25 Penalt> on shipmaster bringing European oinvicts to India 
Power to exempt certain shipmasters. 

26 Recoierj of fines. 

Payment ol fines. 

27 Prosecutions. 

23. Limits of junsdictiott 

29 Validity of proceedings nliere Magistrate is not the nearest 
PART VI 

MlSCSttANEOUS 

50 Deprivation of privileges of European British subjects under Criminal Procedure Code. 

51 Liability of importers of Europeans or employers of soldiers becoming vagrants. 

Reco>ery of charges 

32. Liability of consignee in case of Furopeans who arrive In charge of animals and became'*?*"^ 
Consignee defined 
Agent defined. 

83 Evidence of declaration under s. 5 

84 Exerase of irawers conferred on Local Government 

85 Exercise in Native States of powersoonfeiTed on Magistrates Justices and Police 

86 Power to make rules for guidance of officers. 

The First Schedi. lb (form of Certificate). 

The Second SciiEDUta (form of Agreement). 

Whereas it is expedient to consolidate and amend the law-s. teliung to persons 
of European extraction v>ho wander in a destitute condition througliout India 
It is hereby enacted as follows — 


Part I — Prthmutary 

Short init^ ^ This Act may be called The European Vagrancy Act, 1874 

It extends to the whole of British India and to the dominions of Pnnees and 
i>5«»i extent States in India in alliance with Her Majesty 

And it shall come into force at once Provided that ss. 4 to 16 (botli inclusive), 19 20 24 

notcome into force HI Cooig ormthe Andaman and Nicobir fshnds, or in« 7 
CotnujeDcemrnt dominions of the Pnnees and States in India in alliance wntli Her 

Situate vtichm die hmits of any Pnssidency LieutenantGovemorship or Chief Commissionership 
India until such day or respective da j's as the Governor General in Council from time to time byNou 
m the GaxeUe efindta appoints m this behalf 

2 ActsNo XXloIl869(*»/r«ni<<ra.f«tH«j/.£’«r^fan Pa/’r-tf«fy)andNo XX' 
B*p.*lcfAci cA\'en\{loamend(he £,HriJ^an yagrancy rid 1869) are hereby repealed. 

Ill l ill appointments and orders made worWoiises provided, certificates given powers conferred 
presoibed and exemption grinted under the former Act shall be deemed to have been respectively m 
provided given conferred presenbedand granted » nder tl is Act 
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iiiterpr*t»tkiB eUuio 3« In this Act '* Person of European extraction " includes— 

(a) persons bom in Europe Am'rica the We>t Indies Australia Tasmiola New Zealand Natal or 
the Cape Colony, 

[b) the sons and grandsons ol such persons , 

but does not include persons commonly called Eurasians or East Indians 

" Vagrant ‘ means a person of European extraction found asking for «lm% or 
ivnndenng about without any employment or visible means o! substance 

u*»t«rofkibp Mister ofa ship* lodudesany person in charge of a decked vessel 

And in Parts III and V of this ^ct Migistrate tn^ins within the limits of the towns of Calcutta, 
hladras and Bombay a Presid-ncy Magistrate and outside those limits a person 
exerasmg powers underthe CodeoC Oimtnsl Pro djr nr le s thin thD3“,ofa 
Magistrate of the second class. 

Part 1 1 — Procedure \ 

4 Any Police-officer may within the limits of the towns of Calcutta Madras and Bombay, require 

any person who IS apparently a vagrant to accompany him or any other Police-officer 
” Ww and to appear before thenearest Presid*ncy Magistrate and mij without those 
limits require any such person to accompany him or any other Policeo'fi ‘r to and to 
appear before thenearest Justice of the Peace exerci ingthe powers of a Magistrate 
of the first class under the C^e of Cnminal Procedure 

5 The Presidency Magistrate or Justice shall in such cise or in any other case where a person 

before him mike a simniry inquiry into the cireunj 
«icnn?i" Stances and character of the apparent \agrant and If he is satisfied that such pason* 

Owitret on of oa«r*n«7 jj ^ vagrant he shall record in his office *» declaration to that effect 

I! he is furtherof opinion that the N*agrant is not likely to obtain employment at once or if he has 
reason to believe that a dedaration of vagrancy has on any former occasion, been 
OTd« to go M work recorded in respect of such vagrant he sha 1 require the vagrant to go to a Govern* 
ment work house and shall draw up an order to that effect 

The vagrant shall then be placed mdiargeof the Pol ca for lli* purpj e of b ui» forwarded to the 
workhouse and the said order shall be a suffi lentauthoniy mthe Police for retaining him to their charge 
while he is on his way to the work-house and to the Gotemor of the work house for receiving and detaining 
such vagrant 

6 Where the officer making the inquiry mentiODed ins. 6 is of opinion that the vagrant ts likely to 

obtain employment in any place subject to the Local Governm*nt, or (when the 
rorwBrdiBg TagTftiit *o vagrant IS in any part of the dominions mentioned in s. l)in any place subjeettoany 
BiBceofeBi oTinen adjacent Local Government such officer may in his discretion, forward the vagrant 

to sudi place in charge of the Police and draw up an order to that effect 

Sudi order shall be a sufficient authority to the Police for retaining the vagrant in their charge while 
he is on his way to such place of employment 

Kota. Tramfer to ether ProTlnees not competent— Under the terms of Hits section the transfer of 

European vagrants from the United Provinces to the other Provinces is contrary to law s. 6 merely authonzea 
the transit of a vagrant from tlie dominions of any aUied Prince or State to the }unsdicuoa of an adjacent 
local administration, or from one part of a local admimstratioa to anath^r Vagrants arrested within the 
limits of the United Provinces should be dealt with stnctly inaccordince with the terms of the Act Theonly 
transfer authonzed by law m cases of arrest withm the United Provinces is from one part of the Provinces to 
another and this should only be permitted on ground shown as to the likelihood of obtaining empIoyai*nt In 
all other cases action should b" tak n utJ r Part* IH aal 1\ of th \ th vjgrantb iigsentto the 
Government work-house at Allahabad for eieitial d pxtation—f/ai&'J P/vouues GO Vo 31 /f dited 
nth November 1875. 
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7. Upon Ins amval'at tiie place of emplojTnent, |ilic vagrant shall be taken Iwfore the nearest 
A^slataDce to obtain Presidency Magistrate or Justice of the Peace exercising powers as aforesaid, to v^hom 
employment jJjq order for transmission shall be delivered. 

Such officer shall thereupon to the best of his ability, asMst the vagrant in seeking employment, and 
niaj, in the meantime, if he thinks fit, keep the \agrint in the diarge of tlie Police 

Should tlie \ngnnt fail to obtain suitable employment, within ^ reason iblc lime not exceeding 
fifteen days from sucJi arri\ il, such officer shall fomnrd him to a Uoxcniinent workhouse in the manner 
provided by s 5 


8. L\ery pei'sun while in clnrgc ol the Police, whether before inquiry as to his vagrancy, orwhfl^ he 

is on Ins way, under s 5, to the work house, OMinder s. 6, to a place of employment 
Subejstciifcailonanre shall he entitled to an 'ilkmance for hts subsistence at the nte of eight annas/rri^*^'” 
The Presidency Magistrate or Jiistin. belore whom any vagrant is taken under s 7 may, if he tf”’*® 
fit, order the vagrant to receivi. .» sinulvr allovvanct-wjiile he is seeking employment 

The Local Government shall ciiisc suth •vllott'ince to l>e paid out of such funds at it- disposal and to 
sudi manner as it may, from time to tmu direct 

9. Any Presidency Magistnte oi Justice ot the Peace exercising powers as afore-aid may, on 

satisfied th It any person of European extraction is not likely to become a vagrant 
to giv» wrtifi person a certificate under his hand stating that for a certain h"*® 

(mentioning jt) not exceeding six montlis from tlie date of the certificate, and withra 

certain limits (mentioning them) notJiing in ss 4, S, 6 and 7 shall apply to the holder of sucli certificate, 

thereupon, so long as the certificate remains in force, notliing in ss 4, 5, 6 7 and shall apply to Sudi pefs®'' 

ivjthin such limits as s/oresaKi 

E\ try such certificate shall be in Uie lorm set forth in the first schedule to this Act annexed or ax i'®*’’ 
>ornof certiflat* thereto as circumstances will admit 


to. The Local Government may from tune to time by no\iftcmtonin\he OJictai GasiUr, 

Po»*f to inxrtt flemia Justice of the Peace District Supenmendent of Police, or Assistant Distnct Sup^" 
o?jBUle»rerd r^M* r'r^s tendcnt of Police vvidi the jurisdiction and powers conferred by this Part on a 
arrts ot the Peace exerastng povveis as aforesaid. 


Part W\ —-Government Uort. houses 

11. The Local Government, with the previous sanction of the Governor General in Counal 
Proviiion* or tiotrrn provide workhouses with their necessary furmture and establishment, at such pla 

meniwork houMB. j,,ay think proper, for the temporary reception of vagrants , 

or mvy, by writing under the hind of a Secretiiy to sudi Government, certify any building, or part ^ 
building, not provided asTWorkhouse underthe formerpart ofthisseaion to be fit for a work house for 
puiposes of this Act Every such certificate sliall be published in the local Oiffinal Gaselte, andthereuj^ 
OI yntt bi ^ V)tftWTisVmAV\nAv\\V«Lw?s\GwewvTOetv\TftSver«vvve otdieis, itersvyi a- Gove 
niCnt « ork house under this Act ^ 

The I ocal Government slnll allow the same scale of diet for die support of vagniits received m ^ , 
workhouses as is for the time being allowed for Europeans confined in the 1 
-caiB uf a ft prisons or penitentianes. 

12. Every sudi workliovtse shall be under the immediate charge of a Governor who shall 
^ Supfrlntendence orwerk appointed, and may be suspended or removed, by theLocal Government 

Every such Governor shall if tlicl ocal Ooveniment thinks fit, be subject to the order of a Commh^ 
of Management appointed from time to time by sudi Government or, in the absence of a Committee, o 
orders of such officer as the I ocal Government from time to time appoints in thi> behalf 

13. Every such (»ovcr)ior may orderthat any vagmiit admitted to the workhouse under his 

, shall be Searched and that the vagrant s bundles, packages and other effects s va ^ 

Search of vaersnts inspected and may direct that any money then found with or on the vagrant 

applied (subject to the orders of the Local Government) towards ^pe 

«-aiT>ing this Act into execution, and may order that all or any of tlie said effects shall be sold, and i 
produce ot the s ile be supplied ^s afore-atd but subject to the like orders 
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M. Vagrants admitted to uork housesundcr this Act slnll be subject to sucli rules of management 
and disapliiic ns mi>, from time to time, be described by the I ocal Government wtth 
** the preMous sanction of the Governor General in CounclL 

Tlie Local Go\emment may aiithonzc any Governor of a work house to punish (under or not under 
the supervision and direaion of a Committee of Management, ns the Loci! Go%errment thinks fit) any vagrant 
who knowingly disobeys or neglects any sucli rvleuith any one of the following punishmentS(mmely) — • 

(a) solitary confinement wiUiin die workhouse for nny time not esceciling se%en days , 

(^) solitary confinement within the workhouse for am time not escteding three days upon a diet 
reduced to sudi extent as the Local Gotemment may prescribe 
(0 hard labour for any time not exceeding seven tlays 

(rf) reduction of diet to such extent "is ilic I ocal Covernment nnj presents for any lime not 
exceeding five cLvys , 

or, in lieu of my such punishraeni my siidi vagrint may on conviction before a Afagistrate of 
sudi disobedience or neglect, be punislnble with ngorotis imprisonment in jai! fon term whidi may extend 
to three months. 

15. The Governor and the Committee of Mamgement (if any) of every such workhouse shall use his 
ntfnsai to k(T«Di cmplor andtlieir best ei deavonrs to obtain outside the workhouse suitable employment for 
“•”1 die vagrants admitted thereto. 

Whensuch employment is obtained any such wgnm refusing or neglecting to avail himself thereof 
shall on conviction before a Magistrate be punishable witli rigorous impnsonment for a term wrhich may 
extend to one month. 

Part IV ‘—Removal from India 

16 If after the lapse of re'isoinble time, no suitable em] loyment is obtainable for any such vagrant 
the Local Government may either (when he has entered into such agreement as 
c5t erfwnJrd ’**™®“* hereinafter mentioned) cause him to be removed from limish India m manner herein* 
after provided the cost of such removal being paid by Government , 

or It may cause ss 23 and 30 to be read to him and mvy then release him 

1 7. Any vagrant or other person of European extraction may enter into an agreement m wntiog 
Aireements with isgrvnK With the Secretary of Sute lor India m Council binding himself— 

(а) to proceed to such port in brmsh India as shall l>e mentioned in the agreement 

(б) there to embark on board such ship and at sudi time as is directed by an officer appoinfed in this 
behalf by the Local Government of the temiones lO which such port is situate for the purpose of being 
removed from India at the expense of die siid becrelaiy of State in Council , 

(c) to remain on board such ship until she has amved at her port of destination and 
(<j 7 not return to fndia untif five years have efapsed/iom rfcedate of such embarkatron. 

Every such agreement * shall be in the form set forth in the second schedule to this Act annexed, or as 
1 onn otagreemeou near thereto as circumstances admit 

18. The Local Government of the temtones in whidi the viid port is situate may enter into sudt 
po»»r to perform aara* djhtracts for conveyance oroiheivvise and perform such other acts as may be neces. 

meal sary to carry out such agreement on the part of the said Secretary of State in Coundl 

Part V — Penalties 

19. Any person refusing or hiling to accompany a PoUceofficer to or to appear before a I residency 

Magistrate or Justice of the leace for the purpose of preliminary inquiry, when 
*** required so to do under s. A may be arrested without wamnt, and shall be 

punishable, whether he be or be not a Furopean Bntish subject on conviction before 
a Magistrate with impnsonment for a term which may extend to one month, or waih fine, or with both. 

* Ccrtola word* «Sk 1> vrm br Vtt I of IB'S kre beon om ttod Tbat Art •u-stU Ibtoe kaWomeoM from lUop 

<laVr-3rt rump Art II of l!l» 
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7. Upon his -arrival tat the place of empk^nient, |tlic vagrant shall be taken before the nearest 
assistance to o b t • * D Presidency Magistrate or Justice of the Peace exercising powers as aforesaid, to whom 

fcnplorTncnt order for transmission shall be delivered. 

Such officer shall thereupon, to the best of hts ability, assist the vagrant in seeking employment and 
may, m the meantime, if lie thinks fit, keep the lognm in the diarge of tJie Police 

Should the \agnnt hil to obuin suitable employment, within a ressonible time not exceeding 
fifteen days from sudi irrual siidi officer slull foniird him to a noveniliicnt workhouse m the manner 
provided by s 5 

8. Etery person while m clnrgi. oi llic Police, whether before inquiry as to his lagnncj.orwhile he 
IS on his way, under s 5, to the work house, or, under s 6, to a place of employment 
shall be entitlul to an allow atice for hts subsistence at the rate of eight annas ftrdum. 

The Presidency Magistrste or Jtistict. lictore whom any vagrant is taken uiukr s 7 , miy, ifhethinls 
fit, order the \agrant to recent i sinuHr illowaiKc while he is seeking employment 

The Local Goiernment shall c tuse such alloinnce to lie paid out of such ftiiid-* at if* divpostl 3nd tv 
such nniiner as it may from time to tinu direct 

9. Any Presideiic 7 Migistrau or Justice oi the Pc icc exercising powers as aforesaid may oiit«i“o 

saticfietl tliat auy person of Puropean extriciion is not likely to become a vagrant, 

ti gire wrtiB a certificate under Ins Innd stating ihdt for a oertun 

(mentioning it) not exceeding six monilis from tlie date of tJie certificate, and withia 

certain limits (mentioning them) notlung in ss 4,5 6aiid7slian apply to the holder of sudi certificate, 
thereupon, so long as the certificate remains in force, nothing m ss 4, 5, 6 7 and shill apply to such pen>e'^ 
ivithin stidi limits as aforesaid. 

Every such certificate shsll be m the Jomi set forth m tlie first schedule to this Act annexed or ss ues*' 
i ofD of errt float*. thereto as circumstances will admit 

10. The Locnl Govemment may, from time to time by notification in the OJftctal GaztlU, iniestan) 

Pew*t to »07*at ctftaia Justice of the Pcice, District Superintendent of Police, or Assistant pistnct Supen^ 

oflJaficw tendent of Police witli the jurisdiction and powers conferred by this Part on a Jus" 

antis of the peace exercising powers as aforesaid. 

Part IU— Ciwcrnmcnf Uprfihomts 

11. The Ltxal Goienimeiit, with the jirevious sanction of the Govemo^Oeuefal in Council 
pnwisoni of OoTtrii provide wofk houses With their necessary luriuture and establishment at such P* 

n*rii>uik houses, ns it may think, proper, for the temporary reception of vagrants , 

or may, by writing under the hand of a Secretary to sudi Government, certify any building, or 
building, not provided asaworkhouse iinderthe formerpart of this section tobe fit for a work house fo 
purposes of this Act Tvery such certificate shall be published iii the local Offmat Ga=tUe, 
such building or p^rt of a building shall, until the I ocal Government otherwise orders, be deemed a Co' 
ment workhouse underthis Act 

The I ocal Government slnll allow the same scale of diet for Uie support of \agruits received in 
workhouses as is ftw the time beine allowed for turopeins confined m c 
Seal* vf d ct - 

prisons or penitentianes, ^ 

12. Every such workhouse shall be under the immediate charge of a Governor "I'O 

j SuperiaUndenc* of week appointed, and may be suspended or removed, by the Local Goverrment ^ 

Every such Governor shall, if tlic Local Govenunent thinks fit, be subject to the order of a 
ofMatiagement appointed from time to time by sudi Government or, in the absence ofwComnutt , 
orders of such officer as tin, I ocal Government from lime to tune appoints in this behilf 


Scarcl of vottsdU 


3. Every sucli (»ovcriior may ordcrUiat any xagraht admitted to the vsork house under 

shall be searched and that the xagrams bundles pack iges and other trects 
inspected, and may direct that any money tht-n found vv ilh or on llie vagrvat 
applied (subject to the orders of the Local Government) towards 

xecution and miv order that all or any of the said eftects shill be sold. ' 


•-arrung this Ad into execution and may order that all 
produce ol the sile he supplied is, ifores-ud, but subject to the like orders 
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M. Vagrants admitted to worWiouscsundcr this Act shill be subject to sucli rules of management 
^ and disaplinc as n«\, from time to lime, be described b> the Ixical Government with 

the previous sanction of the Governor General m CounaL 

The Local Government ma> luthonrc anj Governor of a work-house to puni«h (under or not under 
the supervision and direaion of a Committee of Management, is the Ixxnl Goven ment thinks fit) an) vagrant 
who knowingl) disobe>-s or neglects an> such rukwitban) one of the following punishments{aimel>) — 

(a) solitar) confinement witlim the workhouse for an) time not eicecvling seven days , 

(i) solitary confinement vvilhm tlic work-houNC for anv time not exceeding three days u;>on i diet 
reduced to such extent is the Local Government may pres>cnbe . 

(f) hird labour for any time not exceeding seven days , 

(d) reduction of diet to such extent as the l.ocd Government miy prescnlie for any time not 
exceeding five days , 

or, in lieu of any such punishment, anv siidi vigrint may, on conviction before a ^IaglSt^lte of 
sudi disobedience or neglect, be punishable with ngormis impnsonment in jail fora term whidi may extend 
to three months. 


15. The Governor and the Committee oi Management (if any ) of every sudi workhouse shall use his 
Refaui to MTcpt vzdiioT andtheir best ei deavouis to ohuun outside the workhouse suitable employment for 

the vagrants admined thereto. 

W’hensuch employment is obtained anv such vagrant refusing or neglecting to avail himself thereof 
shall, on conviaioQ before a Magistrate be punishable with ngorous imprisonment for a term which may 
extend to one month. 

Part IV —Removal from India 

16. If, after the lapse of reasonable tune, nosuitaUc emptoyirein isobiainable forany suchvagrant 

the Local Government may either (when he has entered into such agreement as 
o^^i?L..vU ”*^*** heremaher mentioned), cause him to be removed from Bnush India m manner herem* 
after provided the cost of such removal being paid by Government , 

or tt may cause ss. 23 and 9U to be read to him and may then release him. 

17. Any vagrant or otlter person oi European extraction may enter into an agreement in vvnung 
atmoeow wivb xstTuv*. with the Secretary oi State for India in Counai binding himseU-^- 

(a) to proce e d to such port in UriUsh India is diall l>e mentioned in the agreement 

(A) there to embark, on board sudi ship and at such time as is direaed by an officer appointed m this 
behalf by the Local Government of the temtones in which such pen is situate, for the purpose of being 
removed from India at the expense of the «id Secretary of Slate in Counai , 

(c) to remain on board such ship until she has arrived at her port of destination and 

(d) not return to India until five veais have elapsed from the date of such embarkation. 

Every such agreement * shall be in the form set forth m the second schedule to this Act annexed, or as 
lanooiBVTxemeou. near thereto as arcumstaiKes idmiL 


18. Tlie Local Government of the temtones in whidi the said port is situate may enter into sudi 
0 perfora w* Cotiiracfc. for conveyance or otherwise, and perform sudi other acts as may be neces- 
sary to carry out such agreement on the part of the said Secretary of State m Cotindl- 


Part V — Penalties 

1 9. Nny person refusing or filling to acco m p a ny a rohee-offieex to or to appear before a Presidency 
Magistrate or Justice of the Icace for the purpose of preliminary inquiry, when 
^ required so to do under •«. 4, may be arrested without warrant, and shall be 

punishable, whether he be orbenota I uropean Dntish subject. on com laion before 
a Magistrate, with imposonment for a term which may extend to one month, or with fine or with both. 

* C*rt» a I'r vn I <<f tfe hsT* va tM. Tbal Act ti.ai U lk«* kcTmsect* fraei atoBV 

UBp Act 11 cf V9i 
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Lim U of Juruui e( on* 


V«t iiXt of procoodinci 
«bcr« Maeninte ii sot 
tbo Bosirn 


26. All fines imposed under this Act may be recovered "jn the mannerprovided 
by the law for the time being In force for the recovcfy of fines Imposed by Cnminal 
Courts.’ * 

All fines recovered under this Act shall be paid to the credit of the Covemment 
ot India, or as the Goserno^GenefalinCounal from time to time directs. 

27. All prosecutions under this Act may be instituted and conducted by such 

officer as the Local Govemmem from time to time appoints in this ibehalf. ngin 

2S In imposing penalues under this Part and Part III of this Act, no person 
bliall exceed tlie limits of jurisdiction prescribed for him by the Code of Cnminal 
Procedure m the case of offenders not being European Bnttsh subjects. 

29. No proceeding under this Act shall be deemed invalid by reason only that 
the Presideno Magistrate or Justice before whom a person apparently a vagrant, was 
required to appear or before whom a person wasipheed under s. 24 was,not the nearest 


Part VI — A/tstfUd/teous 

30. An> European Hntish subject uho upon the summary inquiry mentioned ins 5 has been deter 
mined to be a \agrani or who has been convacted under s 22or23 shall, so long 
as he remiiiH in India be subject bejond the limits of the said towns tothcprovi 
Cnsuoai I'nwvdure gioiis of the Code of Cnminal Procedure (other than those contained m Chapter VIII 
of the same Code) applicable to an European not being a Bntish subject 
II trom any cause he is committed or held to liail by a Justice of the Pence to take his tnal before a 
High Court he shall not be at liberty to object to the jun»diction of such Justice of the Peace ^or jHigh Court on 
the ground of anything coulained in the former part of this section 

Sal'S as aforesaid nothing herein contained shall be deemed to confer Jurisdiction oier iCuropean 
Bntish subjects on Magistrates, who if this Act had not been passed would have had no such jurisdiction. 

Koto.— hor provisions of the Criminal Procedure Code exempting Furopean \agrants w 5. Ill of 
the Code. 


31 . Whenever any person of European extraction lands in India or being a non<commis$toRed 
tisMitr of uBpofKn «f officer Of soldier in Her Majestj s Army !ea\e that Anny in India underan engage* 
serve any othet person or any Company Association or body of persons id 


and whenever a sailor of European extraction not lieing a British subject is discharged fromhivship 
in any Bntish Indian port 

and becomes chargeable to the State a> avagrant withm one >ear after his arrival m India or leaving 
the Army, or discharge horn his ship as the case may be then the person or Company Assoaabon or bbdy 
to serve whom he has so landed in India or left the Arniy or m the case of a sailor, the person vvhois,atthc 
date of the discharge the owner or agent of the ship from which the sailor has been so discharged shall be 
liable to pay to the Government the cost of his removnl under this Act and all other charges incunt.d by the 
state in consequence of his becoming a vagrant. 

Such costs and charges shall be recoverable bj suit as if an express agreement to repay them had 
been entered into with the Secretory of State for India In Counal b> the person. 
Recovery of ch»r»»« Compan), Association body owncror agent chargeable. 


32 When anj person of European extraction lands m India being or having beendunnghis 
Li»Wi.tyof Gmwmw in passage to India or mam one Indian port to another in charge of of in attendance 
upon. any animal and becomes diargeaWe to the Stateaso vagrant, within one year 
»nrtbccQra«T«xnuiu after his arrival in India then 


the consignee of sucli animal 

or the agi-nts m India for the sale of such ammal 

or if such consignee or agent connot be found, the agent to whom the ship m which such animal 
amved in mdia was consigned 

shall be liable to pay to the Govenuaent the cost of such persons removal under this Act, and all 
other charges incurred by the State in consequence of his becoming a vagrant 


' Thf vrorda tooird harv Iwn CBbautet'd f^r rfrta n vrt«4« irturb bare tara rei'ii'BltA. iS>x Att Xllnf liSI 
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Any such consignee or agent shall be entitled to diarge the consignor or prinopal for any paymeht to 
the Government under this section 


Xgen 


For the purposes of this ^ect 1 on consignee ’ includes any person who undertakes to dispose of such 
nee define I animal for the benefit of the consignor, and ‘ agent’ includes anj person who under* 

takes the agency of sudi ship, though it may not hate been consigned to him 


33. 


ETidenoe of 


In any proceeding under this part, *1 certified copy of the cleclaration recorded under s 5 shall 
be prtma /acjtf evidence that the European Rntislt subject named therein has been, 
ii>clarii on upon the sumimri intjuiry mentioned in that section, determined to be and that he 
was, at the dttc of the dedantion a vagnnt 


34. The powers and duties conferred md imposed byss 16 and 18 on a I ocal fiovemmentniaybe 

LxercBe of powers con exercised andpeifonned by sudi Uissof officers as the Local Government from time 
ferred on Local Oovern , ^ . ; » . 

inent to time by mtincation m the Offtctal Gazette apj oints in this behalf* 


35. The powers and duties conferred and imposed by this Act on Magistrates, Justices of the Peace 
exerci'bing the jxiwers of ”» Magistrate of the first class, and Policeofficers, respectively 
of^*poweT»*"Mn*fw%d^on pln^es beyond the limits of llniish India be exercised and performed by such 

and persons respectively as the Governor-General m Counal, from time to time, bj noufi 
cation in the Gazette of Inata appoints in this behalf 


Powcpi to make rule* 
for guidance of officer! 

All such rules 


36. The Go\ernor General m Council may, from time to time, nuke rules 
consistent vith this Act, for the guidance of officers m matten> connected wdb its 
enforcement 

shall be published m tlie Gazette of Indta and shall thereupon hue the force of law 


I HE FIRST SCHEDULE 


Section 9 ) 

Whereas E F oi , a person of European extraction, and holder of this certificate, hw 

appeared before me, and satisfied me that he is not likely to become a xagrant within the meaning o the 
European Vagrancy Act, 1874 these are to CERTtrv that for the space of months from the Me 

hereof, and within the Province \yr District] of , nothing m ss 4, 5 6 and 7 of the same Act s M 

be deemed to apply to him unless he is found asking for alms in which case this certificate shall be voi 


Dated this day of 18 

(Signed) G. H 

Presidency Magistrate fot the town oj orjasliee of the Peace 

exercising the foiversjof a Migistrate oj the class 


for 


THE SECOND SCHEDULE 

{^See Sechon 17 ) 

Articles or AGREEMENT mide this day of 18 , betw een the Secret^ 

of State for India in Council of the one part, and C /?, o^etc \the vagran(\ of the otlier part Each ® ' 

parties hereto (so far as relates to the nets on his own part to be performed) hereby agrees with Uie o e 
them as follotvs — 

1 i'he said C D shall proceed forthwith to the port of [the port of einbarkaUon\ 

Z The said C D shall there embark on board such ship and at such time as an officer appointecl 

in this behalf by the Local Government shall direct. 

3 The said C D shall remain on board sudi ship until she shill have arrived at her port of 
debtin ition 

4 The Slid CZ? shall not return to India until five years shall have elapsed from the dite of sue 

embarkation, unless specially permitted so to return by the said Secretary of Slite 

* Breiv W CartKc. lotb Julr 1B7S P 127 
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6 The said Secretary of State In Conniil sh-ill defray tlie cost of tlie transit of tlie said C Z7 , to the 
saldport, and of his lodging and subsistcnceMunnKSudi tnnsitand dunng his detention (if any) at the same 
port, and shill contract, w illi the ou-ner of Uie said sliifs or his agent, tor the passage of the said C Z? , on 
bostd (hessid ship, nnd for fits subsistence during the lojige for which he sfiaffemfairt as aforesaid. 

In witness whereof ^ E (Tiy order ofllie GoternerCeneral of India in Council (or the Governor of 
in Council, or the Lieutenant Go\emor of or the Chief commissioner of X 

on behalf of the said Secretiry of State m Counal] ind tiu: siid C D have hereunto set their hinds the day 
andjeir first ibo\e written. 
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PASSED nv Till CO\l-RNOK T.PNLRAL OF INDIA IN COUNCll 

{Received the assent oj the Gotcrnor General on the I3//t /amiary, 1871.) 
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8 To register seizures. 

9. To take diarge of and feed cattle 

CHAPTER nr 

lurOVNDING Cattlr. 
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11 Cattle damaging public roads, esnaU and ernbankzncnis. 
12 . Pines lor cattle impounded. 

List of fines and ciiargcS for feeding 
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CHAPTER IV. 

Delivery or Sale op Cattle. 

13 Procedure when owner claims the cattle and pays fines and charges. 

14. Procedure if cattle be not claimed within a week. 

15 Delivery to owner disputing legality of seizure, but making deposit 

16 Procedure when owner refuses or omits to pay the fines and expenses. 

Deduction of fines and expenses 

Delivery of unsold cattle and balance of proceeds 
Receipt 

17 Disposal of fines expenses and surplus proceed:> of sale 
18. Application of fines and unclaimed proceeds of sales. 

19 Officers and pound keepers not to purchase cattle at sales under Act 
Pound keepers when not to release impounded cattle. 

CHAPTER V 

Complaints* op Illegal Seizure or Detention 

20 Power to make complaints 

21 Procedure on complaint 

22 Compensation for illegal seizure or detention 
Release of cattle 

23 Recoverj of compensation 

CHAPTER VI 
Penalties 

24. Penally foriorobly oppoMUg the seizure of cattieerresoMg the S 2 Jne. 

25 Recovery of penalty for michief committed by causing cattle to trespass 

26 Penalty for damage caused to land or crops or public roads by« pigs. 

27 Penalty on pound keeper failing to perform duties 

28 Application of fines recovered under s$ 25, 26 or 27 

CHAPTER Vn 
Suits roR Compens\tion 

29 Saving of right to sue for compensation. 

30 Set-off 

CHAPTER VIII 
Supplemental. 

31 Power for Local Goveriunent to transfer certain functiohs to local authority and direct credit of 

surplus receipts to local funds 

An Act to consolidate and asiend the Law relating to Trespasses by Cattle. 

Whereas it is expedient to consolidate and amend the law relating to trespasses 
’ ^ by cattle , it is hereby enacted as follows — 


CHAPTER 1. 


PREUWINARY 

Tltu »nd eiMDt [I. ( 1 ) Till-, ActmaybecalledtheCattle Trespass Act, 1871, and 

(2) It extends to the whole of Bntish India * except the Presidency towns and such local areas as the 
Local Government, by notification in the Official GaxUHe may from time to time exclude from its operaooa 

(3) The Local Government may at any time by notification m the Official Gazelle, cancel or vary a 

notification under siil>sec{ 2 flt 


ut ,.6 

lepiLUon m 
nr Hcbednltn 
ho D rtnCi ef 


t PuVlltt 


br Aft lof K. 
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Ropfal of AcU. 2. Tlie Acts mentioned In the sdiedule hereto annexed are repealed 

Rofmeee tt> £ rrpMird References to any of the said Acts In Acts passed subsequently thereto shall be 
Aet». read as It made to this Act 

All pounds established, pound keepers appointed nnd villages determined under Act No III of 
I8S7* [relating to trespasses by caitte), slnll be deemed to be respectively established, appointed and deter- 
mined under this Act 

Note.— NotaterfereocebyHl^hCiartivItheoavIetlon ander repealed Act onlesa sabstaatUl lojastlse 
dene.— Where a pnsotier was properly convicted of illegally seizing cattle, but was sentenced under the old 
Act (III of 1857) whichhad been repealed b> this Act, tlie Ht^i Court declined to Interfere with the sentence^ 
as no injustice had been done. 18 W, R. 12 


Schedule to tub Act 


No AND Year. 

Titlb of Act 

Ill of 1857 

An Act relating to trespasses by cattle 

V of 1860 1 

An Act to amend Act HI of 1857 

XXII of 1B61 

Do do. 


3. In this Act, **officer of Police” todudes also village watchman, and “cattle” indudes also 
elephants, camels, buffaloes horses, mares, geldings ponies, colts, fillies, mules, asses, 
nuios eiMw rams, ewes, sheep, lambs, goat and Linds, and 


“local authonty” t means any body of persons for the time being invested b> law with the control 
and administration of any matters within a speofied local area, and 

^fbatlftotd' means any* ftrttd un<ite the control or msoag^m^t otaiocal aathontj'Jt 

CHAPTER 11. 

Pounds and Pound-keepers 

4. Pounds shall be established at such places ts the Magistrate of the 
Distnet, subject to the general control of the Local Government from time to 
time directs 

which ever) pound is to be used shall be determined by tlie Magistrate of the DistncL 

5. The pounds shall be under Uie control of the Magistrate of the Oistnct; 
and he shall fix, and may horn lime to time alter, the rates of charge for feeding and 
w'atenng impounded cattle. 

6. The Magistrate of the Distnct shall also appoint for each pound a pound 
Keeper 

lu the [Presidency of Port St Oeurge. tlie heads of villages and in the I residency of 
Bombay, tlie police paleb. or (where there are no police pateb) the heads of villages 
shall be exoj^no, the keepers of vilUge^unds. 

Every pound Keeper appointed b) the Magistrate of the Oistnctma> be suspended 
or removed by such Magistrate. 

Any poumKiceeper ma) hold simultaneously any other office und<;r Government 
Eveo pound Keepr shall be deemed a public servant within the meaning of the 
Indian Penal Cede. 

Duties of /Vwffrf keepers 

7. Every |•o^md•KeeI‘er shall Keep such registers and furnis-) such rctunu as 
the I.ocaI Government from time to time directs. 

- lUpMlcd by tbit Act s. y 

t O' t^ArflnlUae* iB • 3 <t ) of lb* Grofral Chwt Act X of Itf? «hkb by B. t (t) BrpU«< to bU Ah> r- • BfUr Ik* 

t ASW by t 3 


Kstsbltihmeat of 


The village b> 


OonBvl of poondo. }Uu« 
of chs>^ tor r e a d t a • 
impounded cMtlo- 


Appotniioeat of pound 
Provided that 

Ex-officio pound keepers 
Id liedniB nnd Homlaiy 

Suipeniion or remOTBl 
of pound krrpere. 

PouDi) keepoTB tney bold 
olber cfficM. 

P 0 a n d keeper* to be 
puM e remBU 


1o keep re< •ter* and 
f*mi«h return*. 


Act 1 ef 




vPTPsqix \i. , 


T r* »te lurJi. When cattl« in, t»n»o,i,hl u» n ihe jvjund keeper shall enier jn 

Ills register— , 

(rt) the number and desaiption of the nniont. 

I (£) the day and hour on and at xihich they %en so lirunght 
fel the name md residence of the seijer and 
(_rf) the name md residence of the o^ner if known 
andshifl gfie the stireror hi<! n;,enta copy of the fenirj i ^ ■' 

To take tiiarCT «f*nl 9« Tlie pQiind keeper shiU tak«. Charge of> feed and ivatcf the Cattle uiih* 

fe^catt!* the\ ire disjiosed of as hereimfter directed. 


CHAPTER 111. 

Impoundino CvrriE 

c tu diHnasuBiiu' cultu-atoT or ocotpser of my land, or anj person who h»5 

" ® id^anced cash for the cultivation of the CTOp or produce on any land, 

or the \ endec or mortgagee of such crop or produce or any part thereof, 

may seue or cause to be seized an> cattle trespassing on such iJind, and doing damage thereto or to 
any crop or prodoce thereon aad [send tliem or ouse them to he sent tdthin iwent^'-four houn] ^ to the pour'd 
established tor the village in which the land ts situate 

All ofRccn of police shall when required aidtn preventing (n) re«i«ttiice to 
ou^fltow Muum 'Uich seirures nnd (J)resciiesfrom persons maklogsndt seizures. 

Jlote*.— 1. Negligence it bo defence.— The provisions of this section are applicable where a perso® 
18 guilty of negligence in guarding m imtnal vihicJi stn>s into the ground or i person not its owner 9? 
978 , BatasUl 183, 189 , ^elr 1, 487. 

i When cattle may net be eelxed —Certain ciitle Kid ’escaped from the pound and were next da' 
found grazing in chirgeof their owner, who resisted their being sewed again, fittd that under t!^ 
V. a I . ffence under s. 24 }UtaDlal29|. Cattle can be sewed and impounded 

Weir 1,709 But where there is no damage donebj the trespvssiojf 


8 Who may seize Cattle— Where the accused had grown indigo on their own land Joracertaif* 
factory which supplied the seed mdpiid forthe labour of sow mg the ryot receiving a certain amount pe^ 
bhga Sown , and i factory peon finding some buffaloes gnnng on the land and damaging the plants selzci^ 
them and v\hile taking them to tlie pound was attacked b> the accused and the cattle ruscuei //"r/iftli- 
factory peon was not a person authonred to seize vvathin the scope of tlus section as the factory wasneith'^^ 
the culu.va.tQC oar the occupier of the land and though the I ictor^ had sQme.inte.rest in the crop yet the intere> 
wasnotsuch as is co\eredb> this section and csonsequentlj the accused were not liable to be con\ictedfor 
rescuing the buffaloes 9 C. W M 624 = 2Cr L J 345 5ifealso Weir 1, «9T='5 M H C.R.Ap 29 

4 I&tenUon&Uy causing cattle to enter upon land — Where the owner actuaUj and wilfully causes outl*' 
to enter upon land to cause damage heis guilty of miaduef under v 455 I P C Weir I, 492,7 B. ISf* ^ 
also 29 A 383 

Jl.t PeP>on.s in charge of public rewtk J | teosuresgrouiidb plantations canals drainage works 
embankments, and the like and officers of police may seize or cause to be 
T«i*ds’'c«ii»i»’«o« ei^nv any Cattle doing damage toswdi roads grounds^ plantations canals, drainage wor^ 
embankments and the like or the sides or slopes of such road canals drainage "W '• 
or embankments or found stray ing thereon, 


and shall [send them or cause them to be sent within twenty four hours] | to the neare st pound 

*T|ir«''vonU bo iu werr •aUt tut»d for th« or<» b«I word* Methtm preauie iKi"* fa be Uitn witkeml 
by Afl I cl 1**1 ■. S 

t A> IB thcBpr' CBt on or» II to FotmI* ^ Act V II of IS S • •* Vet XIX of ISlI » (• BBd R^volltloD 'I”' * 

lU lo«»»v Ko Art IX of 1**0. » 1*5 {•! 

rubl eK«d iQ tbio MctloD and In • i* X.j.e lodixIcBa ItBUBrsy lAct IX ut H*» t I 5(4)] 

fho wonli In MKWM brockrto berr born oubol lulcd inr the omnia fol^rtna « It,.' •aam.Mnr 4 X t 1 r Art 1 ef 1**1 
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Hole*.—! CatJe liable to be leliei— The nexMsed forcil)!} opposed the seirurc of tlitir cattle 
byMilage ofRcers «ho found them grajing in a reserved fiast They Here aaiuitted on the ground th it theft 
was no trespass, as the cattle Ind not gone into tJie rcservcrl f »ast of tlicmsehes but had been driven into «t 
by tlie accused. Omppeal against acquittal held tlintunders 6.tof \ct VII of l878 and under this section 
the cattle were liable to seizure Ratanlal 603 

2 No dama|e necewary ender Forest Act— (Ins section liaving lictii applied to horests by s 60 o/the 
Indian toteit ^ct VII of 1879 the seizurt ly a roTcst-oircerof cattle f iiind straying in a reserved forest Is 
legal even if no damage lias been actually d nc 23 B 932 

3 Power of D P W Officer to seise eattle.— Cattle are not Ini le to seizure by the officers of the 
Public Works Department unless they were trespossing on fublic projierty in charge of Iht oRlcen* of the 
department Where therefore the Magistrate had not dcaded aihetlcr the land on which the cattle were 
seized was public property nnd in charge of the Public Works Depanment the conviction was quashed and 
the case directed to be re-tned. 24 M. 31B 


12 . 1 or every licad of cattle as aforevitd the {hiuiuI keeper shill levy i fine in accordance with tht- 

scale for the time being prescribevl by iIk Local Government in this behalf by notifica 
mtsfcPTcfttUs pminded. x\Qtiin\hn OJiciol Ca’ett^ Different scales may be prescribed for diiTcrent local areas 

All fines so levied shall Im sent to the Magistrate of the District through such officer as the Local 
Government may direct. 

A list of the f nes and of the rates of clurge for feeding and watering cattle shall be posted in a 
conspiaious place on or near to every pound. 

[S 12 was substituted by the present section by Act X\ II of I9kl ] 

Notes -^1 Floe levied ander this seetloB does not exempt owner from paniahmeai'-A fine levied by 
a pound keeper is not a punishment on conviction (or an offence and it is an error to hold that a person cannot 
be tried for an offence of having contravened the Muniapal Rules bv allovringhis cattle to stray, beauisc he 
has paid a fine under this section. 7BHCR.CrCa99 

3 Areas wUhta wbteb flues at doable ratesare leviable '~On every head of cattle which maybe 
seized and impounded fines at double the rate speafied In this section shall be levied In (a) portions of the 
Utlgtrt Distnet {Icrl S’/ Gtorge CaxeUt 1897, Pt I p. 1077), (A) The Cantonment of (/hr/ .Sy 
George Gaxelle 1899 Pt. I p 1110) (c' Wynaad Taluk gtalahar DislrxctU ort St George Gazette, 1891 1 1 1 
p.844) (d) The area composed within a rndius of3 miles from The Emerald Valley {hort St. George Gazette 
1903 Pt T p 767) (e) T1 e Cmtonment of SI Thomas 3tount(rort it George Go elu, 1903 Pt I p 106 v) 


CHAPTER IV 


Delivery or Sale oi Cattli 


when own r If tlic ovv OCT of impounded Cattle Of his igcnt appear and claim the cattle 

the pound-keeper sjiall deliver tlicm to him on pavment of the fines and charges 
fine* and cs«r(r< incuTTcd in respcct of sucli Cattle 


The owner or his agent on taking back tlw cattle sliall sign i receipt for them in tl e register kept by 
the pound-keeper 


Id. If the cattle be not claimed within seven days from the d-ite of their being 
impounded, the pound-keeper shall report the fict to the officer in charge of the 
nearest Police-<tation or to such other officer as the Magistrate of the District 


appoints 111 this behalL 

Stidi officer shall thereupon stick up In a conspicuous part of his office a notice stating— 

(a) the number and description of the cattle 
(A) the place where they were seized 
(r) the pbcc where they are impounded 

and shall cause prodamation of the same to be made by beat of drum in th» vallage at il c market plio* 
nearest to the place of seizure. 
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If the cittle be not claimed within seven diys from the date of the notice they shall be sold by public 
auction by the said officer or an officer of his establi^ment deputed for that purpose at such place and tune 
and subject to such conditions jas the Magistrate©! the Distnct by general or special order from time to 
time directs 

ProMded that if an> sudi cattle arc in the opinion o! the Magistrate of the District, nothhel) to fetch 
a fair pnce if sold as aforesaid they ma> be disposed of in sudi manner as he thinks fit. 


IS If tlie owner or hib agent appear and refuse to (ay the said fines and expenses on the ground 
u to er tils that the seizure was illegal and tliatthe owner is about to make a complaint under 
patinit'SeRaiit7°of' ee s 20 then upon deposit of the fines and cliarges incurrtd in respect of the cattle the 
nut nisV UK depofl t Cattle shall be delivered to him 


1 6. If the owner or his agent appear and refuse or omit to pa> or (in the case memioned in 
s 15) to deposit the said fines nnd expenses the cattle or as many of them as 
may be necessary, shall lie sold by public auction by such officer at such place and 
time and subject to sudi conditions as are referred to in s. 14 

The fines leviable and the expenses of feeding and watering together with the 
expenses of sale if any shall be deduaed from the proceeds of the sale. 

The remaining cattle and the balance of the purchasemoney. if shall 
delnercd to the owner or his agent, together with an account showing- 
fa) the number of cattle seized 
(6) the time during whidi they have been impounded 
(f ) the amount of fines and charges incurred 
(if) the number of ■cattle sold 
(e) the proceeds of sale and 

(/) the manner in w htch those proceeds have been disposed oi 
fhe owner or his agent shall gue a receipt for the cattle delivered to him and for tlie balance of the 
R»o« pt puriluse-money (tf any) paid to him according to such account 


Procftduro wteu owner 
ret^s or oauu to puy the 
ftnevaud expenees. 


Deduction of fines nnd 
espenaea 

Dellverr of untold cattle 
audbslence ol proceeds 


thspossioifiscK expenses 1 7 The officer by whom the sale was made shall send to the Magistrate of the 
^ surplus preceed, ot ^ deduaed 

The charges for feeding and watenng deduaed under s 16 sliall be j>aid over to the pound- 
keeper who shall also retain and appropriate all sums received by him on account of such cliarges under 
s 13 

The surplus unclaimed proceeds of the sale of cattle shall be sent to the Magistrate of the Distnci 
who shall hold ffiem m deposit for three months and, if no claim thereto be preferred and established withm 
that period shall at its expiry dispose of them as hereinafter provided 


AppiiMiiou ot fines nsd 1 8 Out of the sums received on account of fines and the unclaimed proceeds 

proceeds of 

(a) the salanes allowed to pound keepers under the orders of the Local Government 
(i) the expenses incurred for the constniaion and maintenance of pounds or for any oUier purpose 
connected with the execution of this Act 

and the surplus * (if any) shall be applied under orders of the Local Government to the construcuon 
and repair of roads and bridges and to other purposes of public utility 


O S o e r a and poudU 
kaapera d o t to porcliMe 
collie el mice oikder Act 


19 No officer of police or other officer or pound-keeper appointed under 'dj®' 

proMsioito herein contained shall direaly or indirectly purchase any cattle at a sa « 

under this Act 


No pound-keeper shiU release urdehterany impounded cattle otlienvise than in accordance with die 
former psit of this Chspter, unless such release or delivery is ordered by a Magistrate 


: ot tlkC carplufl to liooal 2 


IM| 31 f/r 



rnr cwiLr nusi'Abs aci 


H-'il] 


Kv 


Note. — Purchase not at a sale. — Whert* 11 k* ^txl1scll, a Su!t-Ii«‘'pect()r of I’oIkc was coiivittod of .i 
cniniinl brtiUi ot trust m Tesi>ect of a iv>ny imiwunded at Ins station in contra%tntion of tlio provisions of tins 
section, and the Magistrate found that there Ind lieen no public sale, hut that the accused paid almost the 
approaimate \atiie of the animal Krui* Oiro CJ,o1»ser\Ld m setting aside the coiniction "It is to be 
regretted m tins case that the Magistrate did liot proceed under s |9 of Act 1 of 1871, taken with s 169, 1 P.C; 
hut as the Magistrate loiind on eaidencc that no sal§ took pi ice and his convicted the accused, we must hold 
ns a ixunt of law that the prisoner has not committed anj offence under s ^05, 1 1’ C ’ 6 B, L. R. Appx. I 


CHAPTER V.' 


Complaints oi iLLhCAL SiizuRi or Dcirntjon 


20. An> person whose cattle have been sei^d under this Act, or, having been so seized, have been 
detained m contravention ofthis Act, maj, at any time witliin ten days from the date 

*** A complaint to the Magistrate of the District or any Magistnate 

aiiUionzed to receive and try cliarges tv ithont rLftrcncc by the Magistrate of the 

Distnct. 

Notes.— 1. Illegal seizure of cattle Is an “ offence ”~n> s 4(o)of the Cr P C as now enacted the word 
" offence ” includes an act in resjieci of whiUi i complaint may 1 k 5 made under this section , therefore an illegal 
seizure of cittle is now an offence 29 M S17 j 4 L. B. R. li 8 Cr. L 3 . 122 and 34 C. 02G 1 he Rulings under 
s 23, tfl/r-<z refxirted m 9 M. t03 ; 13 C 304, ISC 712, 23 C. 243, 18 A. 353, 2C.L.R £07 ; 9 M. 374, and 233a 442, 
at p 445 are now superseded See Notes under s 4 (o> ol the Code 

2. Saniniary trial.— Offences under this section m ly be tried suninianJy See<i 260 ({)(/«) Cr P C 

3. District Magistrate may transfer— a. 192 (1) Cr. P.C— Although a complaint under this section 
must be entertained by a District \Iag:i'.triie or a ^laglst^atc '•pcciilly amhonred, sucli Magistrate has now 
power, under s 192(11, Cr P C, to triasfer the case atter taking cogmz ince of it, to any Snlxirdinate Magistrate 
34 a 925 : 23 a 300 and 442 are no longer 1 iw See also 26 P. R. 1379. 

4. Any Magistrate may try the offence —Though a complaint under this section must be entertained 
by the District Magistrate or M igistrate speciallv empowered . .my Magistrate may try the s.ime on transfer, as 
It IS an ' offence' (rr* Note 1 .iliovc) falling wiihm ihe last clause ot Scheduh 1 1 to the Cr P C 34 C. 926. 

5. Salt for compensation will He for wrongful eeliure — The provisions oi tins \ct .ire no bar Ion 
suit for compensation lor wrongful seizure 16 C 159 where 15 W. R. 279 Civ. is lollowed, wlule 2 C. L. R, 344 
is dmenled/rom 

6. Impounding In private pound —It is no offciici. if the owner ot i field distr tins ci tile d imaging his 
crops and unixtunds them in his jmvate pounds and realizes o»mi>en.sauon lor ihe damige from the owners of 
the cattle before rcleasuig the c itUe 14 a W. N. CCXXXYIII. 

7. Charges means complaints —Sz-r It C P.L.R.10. 


81. The compl uni shall be midc 1>> the complain ml lu iier^m, or by in igetii p« rsoti illy nciju luiti d 
willi Ihe ciritimstiiKvs It iiiiv In either m writin., or verb il li it l>e verbal, tin 
I in I ri roiiipimi t «ubsi ince Ol It sh ill |)e t ikcli dow II 111 writing hv ill. M i^isirati 

If the Magistriu, on i saniining the complainant or Ills agent s. . s rt wni to U t^vr the foniptamt to 
lie well-fi)iinded, lie «h til summon llie jxrsou romp! lined against, md m ike in eniniin into the case 

Note— Who may complain.— 1 he (xison entitled to mmpluu tm.ler tins s.ctioii is eithir tlie coth 
p! luniit in IHT^on or tn i„nn iHrsonilh a«X|uuiited with tin eircnmst uuvs Kiv. ivlwrt the rntle Ixlongmg 
to one (lerson are in Hu iiisUhIv of.inotlur nut are seized fruni ih it nisi hU tin owixr it he is rsil jx-rsoieally 
iiaiiiaiiitnl with the mis oul uri mtisl ii cos is Dot e-niill. «1 t.. instiivit. i c..!ii|Iaiin iiiuh r this s.rtii>n 
S Bom. U R. 205. 

• Tl .< »sit.-rwTv..nl-.tu .le.! for l!.Pen«insl ( I sMcr V I. Vn I . f oil . . 
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APPENDIX VI. 


22. If the seizure or detention be adjudged illegal, the Magistrate shallaward totlie complainant 
for the loss caused by die seizure or detention, reasonable compensation, not exceed- 
’"S one hundred rupees, to be paid by the person who made the seizure or detained 
the cattle, together with all fines paid and expenses incurred b> the complainant in 
procuring the release of the cattle 


And, if the cattle have not been released, tlie ^faglstrate shall, besides awarding such compensation 
order their release .and direct that the fines and expenses levnable under this Act 
shall be pud bv iht person who made the seizure or detained the cattle 


Motes — 1. Compensation for loss caused by the seizure and detention — Court fees. — “These uordi> 
do not necessarily refer only to such special damage as is sustained b> the seizure and detention prior to the 
release of the cattle, but also include all expenses necessarily incurred by reason of such seizure and detention, 
though It may be after the rele.a'^e The Legislature intended to provide a summary and expeditious mode 
of recovering compensation for Joss caused by such seizure and detention, probably on the ground that it is 
generally so small that it would be deemed inexpedient to have recourse to a regular suit for its recovery 
The language la wide enough to include tlie Court and process fees necessarily paid on account of the refusal 
to make compensation or refund the hne paid and a narrower ainstruction would, I think, defeat the 
intention of the Legislature —Per Muttusamv Aivar, J. 7 M. 345 atp 346; jzzalso 4 L B R. 11*“6 Or 
L. J. 122. An order which awards distinct amounts for compensation and for Court and process fees, though 
improperly worded is not bad in law if the intention was to include the costs in the compensatioa 
Weir 1, 715. 

2. CompUuiastnotentitledtoeompeus&tion nnlesa he makes a specific claim —A complainant wlio 
makes no claim for compensation for loss caused b> the illegal seizure of cattle, is not entitled to any compen 
sation, but he is entitled to a refund of the expenses incurred m procuring the release of the cattle from the 
pound keeper and is also entitled under s 31 of the Court Fees Act to the refund of the fees paid on the com 
plaint and the process fees which lie had paid, because tlie wox^ offence in the Cr P C includes any act in 
respect of which a complaint may be made tinder this section 4 L B. R. 11 = 6 Cr L. J. 122. 

3 Sufficiency of compensation —Where some compensation was awarded in addition to, the sum 
allowed on account of tlie fines paid and ‘ expenses incurred in procuring the release of cattle," it was htli, 
that the High Coun would not consider the sufficiency or insufficiency of the amount allowed Weir 1, 715. 

4. Nature of Proceedings — I’roceediiigs under tins section are quasi civ il in their nature , a Magistrate 
being at liberty under this section to assess and enforce, m a summary manner, compensation for an injury for 
which a civil action might be brought An order, therefore for the payment of a sum as fine and compensation, 
passed against two persons under this section, which does not specify the proportionate amount payable J 
each, is good 14 C 175. 

5. Magistrate cannot refer parties to CitiI Conrfc — This chapter of the Act has no penal clause It 
IS compensation that is to be awarded and the granting of the power to award compensation ought to cany wi i 
it tlie power of deading if the grounds on vibich the <x>mpeiisation is asked are good or bad. Where there wa^ 
a dispute as to the ownership of the land on which cattle were found grazing before they were impounde 
was held that the order of the Magistrate refemng the parties to the Civil Court was illegal, and that 
Magistrate should have disposed of the case himselt under this section. 23 W. R. 2. 

6. Fine cannot be imposed under this section —A Magistrate is not competent under this 

pass any sentence of fine He can only award compensation for illegal seizure of cattle 27 C. 992 ; • 

1878. A sentence of fine in addition to the amount awarded as compensation is illegal 7 M H C. R. P 
24} 8 P R. 1880. Where an order under tins section designated the amount payable as a fine, it was 
the irregulanty was merely one of form, and that the order was not illegal, as the intention to award compel 
non was clear Weir 1, 715. 

7. Imprisonment in default of payment bad — A sentence of imprisonment, in default of 

of compensation adjudged, IS illegal Weir 1,711 followed tnVie\vJ,Ti2i 27 C.993|2 C. L R. Wl follou) 
tn 22 0.139:19 U. 338 
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8 Proeedare on def&alt of payment of compenaatton —In default of payment of compensation, the 
procedure to be follow ed IS tint prescribed In s. 3S6 Cr P C Weir 1, 711 and next section 

9 Appeal lies against order granting compensation, etc —Having regard to [the definition of offence 
in s. 4 (t>)of the Cr P C of 1898 tt was A/W tliat nn appeal lies under s. 407 Cr P C, against an order under thi-, 
section and tint the person against whom the order is nude n a person convuUdon a tnaL Weir 1,712 » 29 M 
SIT, 4 L. B R. 10 = 6Cr L. J 121 The Rulings in 10 B 230, IIH 359, Weir 1,711, Ratanlal S20, ISC. 712, 
23C.300,9 M 371aiull9 M 233 must be regardetl ns no longer law Anorder awarding compensation and 
repayment of fines etc under this section is appealable uiuler s 408 of the Cr P C The compensation so 
awnrded is not a fine and con«equentl> the reslnctue provisionsof s. 413 of the Cr P C do not appl> 48 Bom 
58 = 23 Bom L. R 838 

10 Distinction between compeniatloa ander a. 250, Cr P C., and onder this lection —5 2a0 of the 
Cr P C applies to a case m which compensation is awarded to an accused person because a fnvolous 
complaint is made against lum Under tins section compensation is awarded not to the accused but to the 
complainant. 29 M 517 and see Notes under s 250 Cr P C. 

11. Acts amounting to theft shoald not be treated at illegal seisare.— An accused was found to 
ha\ e loosed the complainant s cattle at night from a cattle-pcn and to has e driven them to the pound w ith the 
object of sharing with the pound keeper the fees to be paid for tlieir release He was proceeded against under 
this Act and under the proaisions of this section ordered to pay conpensalion to the complainant and m 
default to undergo one month s ngorous Impnsonment Held that this section w as inapplicable to the facts 
of the case and that the order must beset aside On llie facts it was not a case of illegal seizure and 
detention of cattle but rather one of theft as all the elements of iliai offence w ere present and the accused 
should have been charged widi and tried for that offence 22C 139 

BMOTcrr of wmpeoH 83 The compensation fines and expenses mentioned in 8 22 may be recovered 

lion as if they were fines imposed b> the Magistrate 

Rote*.— 7JW General Clauses Acl'<. of 1897 s 3 (2a) declares the provisions of I P C 8 70 and 
Cr P C, 8. 386 as to levy of fines applicable to fines imposed under other Aas and Regulations. The ordinary 
mode of levjing a fine is laid down b> s 386 22 C 139 See Note 8 to < 22 supra 


CHAPTER VI 

Pevalties. 

Ponoltr for fore Wr op 24 Whoever fotably opposes i!»e seizure i f cattle liable to be seized under 

Vi; Act 

and whoev er rescues tlie same after seizure either from a pound orfroman> person taking or about 
to take themtoa pound sudi person being nearat hand an 1 acting under Uie powers conferred b> this Act 
shall on conviction before a Magistrate be punished with impnsonment for a jienod not exceeding 
SIX months or with fine not exceeding five hundred rupees or with boUi 

Hotel —1 Opposing t elzsre of cattle not ** liable to be seued ” no otfeace.— (i) Certain cattle im 
ixvunded m a cattle-pound escaped. The next day they were grazing in charge of their owner the accused. 
The Police attempting to seize them again the accused resisted and ll e/a/^/ instead of attempting tn 
seize the cattle lodged a complaint before a Magistrate who under this section f red the accused Rs. 3 Helrf 
that to resist the seizure of cattle under the arcumsonces wasnot an offence punishable under this section. 
Rat&nlal 294 1 4 P R, 1891 (ii) When cattle have kh the place where they were doing damage they are not 
liable to be Seized and if any person opjxjses their seizure he is not guilty of any offence under this section 
4 P R. 1891 (ill) The conviction under this section can only be supported if the cattle were •• liable to be 
seized under thu Act otherwise their rescue i> no offence and the tact the rescuers had a special remedy 
under s. 20 supra docs not affect the matter'* 24 K. SIS, see 73 C, V H 837, 1 Pat. L. J. 171. See aho 
Notes 2 and 3 to s. tO abovx. 



Ixvill 


APPrNDix VI 


[bs 

2 Where Ihe accused removed bullocks from tl ecnttlo-prmnd 'iml returned them to the true owner 
were not Ruilty of theft as there wis nodishonest intent but onl> of-vn offence of ixiund breacli 
under this section Weir 1,716 


> t »2S. Any fine imposed t [imdcrllie next following section or] for the offenct of misdiief b> cm ng 
liefovCTj' of penalty for trespass on nn> hnd tin> be recov ered bj sale of all or an> of the cattle b 

#11 1st hie f eomm tied by which the trespass was committed whethtr they were seized in the act of trespass ng 
yauB ng cattle to trespase whether they are the property of tfie person convicted of the offetict or 

vrere cnily in his di irge when die trespass was committed 


26, Any owner or keeper of pigs w1k> through neglect or otherw ise damages or causes or pcrmii to 
Penalty for damage he damaged any Ivnd Of any cTOiv Or produce of land or any public road J by alio ving 
caueed to I nd or ernr* or Midi pigs to trespass thcrcon shall on conviction before a Magistrate be pun led 
pubi c road* by p ge exceeding ten nipees 


[Tin. Locil Governmeut by notification in tlie OJftCMl Ga ette may from time to time with reaject 
to any local area specified in the notificalion direct that the foregoing portion of this section shall be read a> 
if it had reference 1 1 cattle generally or to cattle of a kind described m the notification instead of to pigs only 
or as if the words fifty nipeeh’ were subsimnctl for the words ten rupees, or as if there were both bidi 
reference uid such substitution] § 

[The Local Government may u my time by itoiification in the Official Ga cite cancel or 'in a 
iiotif cation under tins section ]§ 

Notes— 1 Neglect must be proved — before any person can be convicted under this section the 
I rosecution must establish that the ow ner has through neglect or otherw ise damaged or caused or pemtu'*^ to 
bedamaged land etc by allowing his tattle to trespass thereon Apersonal neglect on the part of the owner 
and hisaltowing his cattle to trespassmust if they cannot be inferred from the circumst vnces oftUe case !« 
show n affirmatively to exist Batanlal 867 

2 \\ here a Magistrate passed the maximum sentence mthe absence ofcleir evidence of diinie.® 
the High Court reduced the sentence 2 Bora L R 335 

3 Proof of intention or knowledge necessary Incase of other animals— In the case of 
ammaL there must be an intention to cause damage or a know ledge th it damage is likely to be can e< 
When therefore the accused admitted thvt lewas the tvvner ifabuOalo and that it had done damat::e I 
oomplainaiits pnij erty but when intention or knowledge onthe partof theowner was neither charged iier 
proved the conviction and sentence were reversed Ratanlal 60, 2t Bora h R 247. 

NB — It will be observed that this Ruling will be applicable until tlie Local Government liiveii'*- 
hshed tl e notification referred to in clause 2 of tins section Whensndi notification is published anintei'tioi 
It) cause damage will not have to I e proved ie other cattle will I e equil to pigs 

4 Extension of the section —Tins section shall Ire read aa if it had reference to cattle gemr H 
idstead of jugs only and as if Hk words fifty rupees were substituted for the words ‘ ten rupees 
following areas in the Madras Presidency — (a) 1 onion oi ihe \ilgin District {Fori Si George Ga etU 1 
It 1 V 11177} {b)The ]lynaadTa!ng Malabar Distort iCazeUe 1R9I Pl I p 8S4 and 1R9S Ft I P 
{e)\Koddtkanal Gi~ette 1 1 I p 1224) (d) Deputy Tihsil lads Division of ierewi Salem Distnet (<7' 

1891 It I p 128) (e) cerlani in the Salem District (Taxe/* I8f|>) Ft I p 2S8) 


* At to t1 • apptlot aof* In tht rato cl caltl Irrtptat nK liaRtUa) — tr A t IX of ISH a PS(I) 
t TI Mr <*r>r U In 9 wrro Iniiri d by Art lof 18S1 ■ 7 
1 UuLltf' rotd lA t. ^ nel hImm 1m Ay — « . Art If 1X91 i» 1 

AOIM I V A I Inf It I ■ M 
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27. Alii jwuiidkeeper releisingorpurdAinigordelKeringcaUlts contnry to tlie pro\isioni> of s 19, 
oromiUingto pro\ulemj impounded cattle tv ifli siiflicu-tit foo^Hnd pater, or failing 
wrform to perform atiiolthe otlier duties iniixsscd lipon him' by'tlns Act, shall over and 

above anj other pcniU) to vvlitdi hema> be liable, be pimishecl on conviction before 
a Magistrate, with fine ii 't exceeding fiflj rupees 

Such fines mi> Ite recovered b> deductions from Uit pound keeper's sal xr> ' 

Notes.— 1. Who is not a poand*Veeper. — A person merely entcrtiined by a Police p<ild who is 
evofficto pound keeper, to look aherlhe itnt>oimcled cattle and to vv iter tlieni, cannot be convicted under 
this section. 9 B H. C R. 164. 

_ _ 2 A cattle pound keejicr levied Rs 5 forfive buff does in lus_cliargejJ»ut give a receipt-iotJl>_4janly 
to the owner of tlie cattle ind entered only Rs 4 in his accounts but before the money was pud into the 
tre isiiry altered liis accounts and entered the projier amount In such a case he cannot be charged under this 
section, but lie should be diargcd under ss. 409 and 511, 1 P C RatanIaI632. 

<1 

. 28. All fines recovered un«U.r ss la 2(iori7 inav be anoronrinted m whole 

appiicMlion of fine® re , . , ■ . 

<x.v,re<i under m « M Or 111 pirt as cumiieiisation for loss or »1 image proved to the svtieiaetion of the 
*’ conviciingMagistrite 


CHAPTCR VII 

SuiTb FOR Compensation 

29. Notiimg herein contained prohibits any person whose crops or other pro 
umpeniAt on*^**^ duce of land have been damaged b> trespass of cattle from suing for compensation 

in any competent Court 


30. Any compensation paid to sndi fierson under this Act b> order of the 
8(toir convicting Magistrate shall be set off and deducted from any sum claimed by or 

awarded to him as compensation m such suit 


CHAPTER VHP , 

SorPLEMENTAL ' 

31. The I ocal Govemmeiu may irmn time to time bv iiouficanoii m the 
lovr»r of toMl Guvrr ^ OJJict il < a («) iriiisler lo »n> local luth inij t within any pm of the temtones 

lunrt on» to io»l uuihony under its adimnislration in which this Act is in operation ill or any of the functions 

rrtTfUUJi'^l ‘fthelinal riovemmeiit or the MaRlstrite of the District under Ihis Act within the 

local an i subject to ilie )iins<bction «»f the I >c.»l authonlj or 
(6) direct that the »h<’U or in> pirt of the surplus acenung iii anj district under s IH of this Act 
sh dl l>e placed to the credit of sudi fa»c d rund or 1 unds as nuy !« I jrmed lor niv local are * i*r local areas 
aiinpnsed in that distnct, 

and maj , from time to time In noliffcatioii in the r^r»<i/ f7a.r//e cmcelor v ir> aiiv notification 
under dus sectioa 

Note— The control of ill eittle-jnuinds within the Muniojsil limit m the town of Ci/'rw/his I..-, n 
tratisterred fmin the Distnct MaRistrite to the Mumapal Commission {Fort *>! George Ga el!e,\^’< It I 
p 7S.) h or similar powers conferred on the Mumap.alities of CbrAte 7>Uuhtrrr and Ctinc tore, trr Gnxrllr 
18Sfi, Pt. I, pp. 820 and 003 , ami on the Canionmtm Committees of PjIIj arjm and If dltngttn, Ga ftie 
thOV, PL I, p. 851 , and Pl I lelllO resjiectivelv 

• Chmpt.rVlH w»»»a4»4 tj ArtI of IMI •* 

Pn>\ifi<««n4 0udh Att"^' *4 Ml d tOiH® JS tl ( J»b 4»»»»II»»P»"RV Art XXof lex3 , r . 
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APPENDIX VII. 

THE BREACH OF CONTRACT ACT No XIII or 1859* 


The whole this Act now stands repeMed from the 1st day of April 1926 by Act No III of 192a The 
schedule to this Act III of 1925 containing enactments repealed is as follows — 

THE SCHEDULE 


Enactments Repealed 


Year 

No 

Name of Act 

Extent of Repeal 

1839 

1920 

1920 

XIII 

XII 

XXXVIII 

The Workmens Breacii of Contract Act 1859 

Do do (Amendment) Act, 1920 

The Devolution Act, 1920 

1 

The whole. 

Do , , 

So mucli of the nDt 
schedule as relat^ to the 
Workmen s Breach of Coi*’ 
ract Act, 1659 


APPENDIX Vllt. 

THE CORONERS’ ACT No IV of 1871 * 


Passed by the Governor General of India in Council 

{Received the assent of the Gotemor General on ihe 21th January 1871) 


CONTENTS 

Preamble 

CHAPTER I 

Sections Preliminarv 

I Short title 
2. {Repealed.) 

CHAPTER 11 

Appointment of Coroners. 

3 Coroners of Calcutta and Bombay 

4 Their appointment, suspension and removal 

5 Coroners to be public servants 

6 Power to hold other offices. 

7 ( Repealed.) 

CHAPTER HI 

Doties and Powers of Coroners 

8 Jurisdiction to inquire into deaths 

9 Coroner to be sent for when prisoner dies. 

10 Power to hold inquests on bod es within local limits wherever cause of death occurred. 

II Power to order body to be disinterred 
12. Summoning jury 

Inquest may be on Sunday 


I(j.d by AcKZefim V rf l»«».inl IV 1908 
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13. opening Court 

14 Jurors to be sworn. 

15 View of body 

16. Proclamation for witnesses. 

17 Summoning witnesses. 

18 F(Jst-tnor/em examinations. 

Fees to medical witnesses 
Report of Chemical Examiner 

19 Evidence to be on oath. 

Evidence on behalf of accused. 

Interpreter 

Questions suggested by jury 

20 Coroner to take dotvn evidence m wnting 

Witnesses to sign depositions. 

Coroner to subscribe depositions 
Coroner a Magistrate. 

21 Adjournment of inquest 
Jurors recognizances. 

22. Coroner to sum up to jury 

23 Coroner to draw up inquisitioiv 

24 Contents of inquisition. 

2a Procedure w here deatli is found due to an act amounting t > an offence 

26 Power to arrest and commit for tnal 

27 {AefeaUd.) 

28 Warrant for disposal 

29 Inquisitions not to be <]uashedfor want oiforni 

30 Cessationofjunsdictionastotreasurctrote wrecks eta Feh de le 
Deodands. 

CHAPTER IV 
Coroners Juries. 

31 Fine on juror neglecting to attend. 

32 Certificate as to defaulting juror 
Service of copy of certificate. 

33. Levy of fine. 

34 Jurors not to be summoned twice within the year 

35 Jurors on inquest on prisoner 

CHAPTER V 

Rights and Liabilities or Coroners. 

36. Coroner's salary 

37 Disbursements to be repaid. 

38 Pow er to appoint deputy 
Revocation of appointment 

39 Exemption from seri mg on junes. 

40 Privilege from arrest 

41 Penalty for failure to comply with \CL 
42. Tender of amends. 

1 iRST Schedule.— 

Second SciitDlLE.— Form of inquisition. 

An Act to consolidate and amend the Laws relating to Coroners. 

Whereas It IS expedient to consolidate and amend the laws rebling to Coroners 
" *■ in the Presidency-town , It ts herebi enacted as follows — 
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(2) The rciwn slnll be signed b) such PoUc&o^C^ and other persons or bj so iinii) of them as concur 
therein, and slnll be forthw ith for\\ nrded to the office of the Commissioner of Police 

(3) In anj of the following cises, mmel) — 

(a) in anj case in whidi tin. Local Gosemnieot may by rule so require r 

(4) m anj case in wlnOi death appears to Ime been caused b> \iolence or there is any doubt 
regarding the cause of death 

(f) in any other case in which the 1 ohcc-oflicer considers it expeiheiii so to do he shall cause the 
body to bt exaniiiKd by a inedicel officer appointed in this behalf by the Local GovernnieiiL 

(4) The Poltce-ofliCLr may, by order In w-nting summon fi\e or more persons as aforesaid for the 
purjxise of the inaestigation under this section and any other person who api>eais to be acquainted with thp 
facts of the case I \er> jierson so suinmoneil sliall be Iwund to attend and to answer triil^ ill iiuestions other 
than questions the inswerio which would but » tendency to expose him to a criminal charge or to i penalty or 
forfeiture. 

(5) H tht facts do not disclose a co^nuable offence to Winch s 170 ipphes slich iH,rsbns shall not 
In. re<]uired by the Pohce.officer to attend a Magistrate s Court 

173 Pokier to tnahe rul<s ani orders nth rtsf^et lotnjesttgahons by other aulhonltcs Ihon oQiurs tn 
chargio/Po/tceshttons (1) The Locjil Government nny nuke rules ind the Commissioner of lolicemay 
frumiime to time make general or special orders cvnisisieiU with those rules defining— 

(a) the circumstances in which an officer m cliarge of a Police station after giving intimation 
to the Commissioner of lohce of any sudi event is is mentioned in clause (u) clause (i) or 
clause (c) of sub-sec (l)ol ihe Iasi foregoing section is not to proceed to discharge any of the 
further functions of such an officer under that section and 
(A) the circumstances m w hidi and in such circumstances the authority by whom those further 
functions are to be discharged. 

(2) The authont) to whom die discharge of such iurther functions may be entrusted by rules or orders 
under sub-sec (1) may be the Commissioner of lohce or any of his Deputies or Assistants or any other officer 
of rank not below thitof Inspeaor and such autlKinty in dtsdiarge ot those functions may exerase any of 
the powers and shall perform the duties "hldi buiforsudi rules or orders might be exercised and sliuuld be 
Informed by die officer m charge of die Police station 

176 Provutons vnth respect (o xnqutrus by Presidency magistrates and the disintemment of dead 
bodies (1)1 he thief Presidency M igistralv or such olbtr Iresidoit) Magisuate as the Chief Presidency Magis- 
trate miy depute m this behalf shall wl>ei» my iiersondics while in the custody of the lohce orm pnson and 
may many other case nieiuioned m s 174 sut>-4.c(li rliuM: (aX clausefA) or clause (cX hold an inquiry into 
the c lUM, of deadi either iiisitad of orm addition to Ihe mvesugalion under eilher of the two last foregoing 
seen ins and where he does so he shall have all llie |>ovvers in conducting it which he would have in 
holding an in jiiirv int > inon<iice ind shall record my evidence taken by him in the course of the inquiry as 
nearly as may be iii U e niauiier prv srrtl eil in s. Ib2 

(2) Whenever die toniiniNsioner ul I ohte or « Ire-sid«ne) Magistrate lonsideis it exjx-diciu for the 
distaivery of the tause of death 1 1 a detcast 1 |m rson »h»se liody has lieen interred that an exanunalion should 
1 e made of die dead Iwdy such toinimssioner or M vgistraie is the case may lie may cause the liovlj to lie 
disinterred and ex Uliined 

jVi —I or rules fur the guid.iiici. of 1 ohceHifticers in die Lily of Madras in cotidueimg nuiuests see 
I^otificahon 1*0 i>7 I'ortSt Ctcorge Co-ette Ihi'S ICl |v JM> 

Tbi-lr •riwntmfnt su. ! ' V 0 biith « fficer Ml ill be ain««>mied and mav fic susiieiidcd or rcninevl by 

isn» o»ndr»mov.l tile lalCil t.overnnielll * 

eoron*rs ta public ® Coroner slnll la; tleenR-d » pul he v.rv nu wiUiiti the meaning of the 

■•rsunt* Indian 1 dial Code 

Note,— 5i-r s, 21 1 1 C 

r\«rrtohoUctbrrofflc*». 6. All' Cv»roner ou) hold sitnultineousK any other oihce under Covemment 

IhepeoteJ ty yietAo/ l«7X'\ 

* Tt • •wt SB W unolber pBrscrepk «krh retwelM br Act Xtl of Iwl 
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APPEHDW Vlir. 


CHAPTER III. 


Duties akp Powe»s of Coroners 


8, When a Coroner has reason to believe that the death of any person has been caused by accident 
JurUdiction to enqoir* homicide, suiadc, Of suddenly by means unknown, or that an> per«oii, being a 
into it«aths pnsoner, has died in prison 


and that the body is lying wnthin the place for which the Coroner is so appointed, the Coroner shall 
enquire into the cause of death 

Every such enquiry shall be deemed a judicial proceeding witlun the meaning of s. 193 of the Indian 
Penal Code 


Notes.— 1. Amendment.— The words "has reason to beheie 
informed ” by s s, Coroners’ Act of 1881 


were substituted for the words is 


2. Night of Coroner to hold toqaests.— The Coroner has not an absolute nght to hold iiKiuests m every 
case in which he chooses to do so (See H \ ICent,JJ, 11 E&it, 229.) It would be intolerable if he bad power 
to intrude without Tdequate cause upon the pnvacy ofa family in distress, and to interfere with theirarrange- 
ments for a funeral Nothing can justify such uiterlerencc except a re-isonable suspicion that there may have 
been something peculiar in the death— that it may ha\e been due to other causes than common illness. In su 
cases the Coroner not only may, but ought to hold nn iiujuest J\’ \ Pnce, 12 Q. B. D. 247. And a Coroner is 
justified in holding an inquest if he honestly believes m the truth of the information given to him which if 
would make It his duty to hold such inquest P v Stephenson^ B D. 331. 

3. No analogy between a Coroner'* Inqueat and Inquiry by Magistrate under s 176, Cr. P. C.— Some 
companson has been made between a Coroner’s inquiry and the inquiry under s 135 (now s. 176), Cr P C ^ 
far as I can see the only semblance of any Imis for that companson arises out of the wford ' inquest ' whichii 
used not m s. 17b, but in the earlier sections where the Legislature apportions the vanous duties of Magistra s 
I think that we ought not to introduce any analogy whidi does not really exist The proceedings of 

are in their nature regular cnmiml proceedings Iming a distinct result and a result upon which, if it 
particular person at all ulterior proceedings cm be taken agiinst tint persoa I think also I am » 
correctly, when I say that even in some cases where no particular person was affeaed still .},g 

verdict of the Coroner's jury might be to affect h forfeiture of property to the Crown. No doubt some o 
results do not exist nowand have fallen into disuse . but we must I think, remember what the 
inquest originally was when weare asked to consider why it results m a finding’ —/Vr Markbv, J.tn 
at }x 752 « 3 a L. B. 59. 

9, Whenever a prisoner dies m a prison situate withm the place for whiclia Coroner is so 
the Supenntendent of die Pnsoii shall send for the Coroner before the body is 

Sujienmendent failing herein shall on conviction before a Magistra e 
punished wnth fine not exceeding five hundred rupees. 

Nothing 111 the former part of this section ap|>hes to cases in which the death has been caused ' 
cholera or other epidemic disease 

Note.— The words dtsposaloj' liave been substituted for the word ' bnfted' by s. 2 of Act 1\ of 

p..., .. ho, I 1.,...,. 1 0. W teneper .n o.gh, .o te hold... o.. a») body lyi»e 

wkwH e » u“ riraih local limits of the junsdiction of any Coroner, he shall hold such inquest 
oerurrrd * not the Cause of death arose vviUun his junsdictioa 

1 1 ^ Coroner ma) order a tad) to ta dBintetred within a reasonable lone alter die 

n .. a a , ■ deceased peison, either for the purpose of takme an ongina, inquisition 

b.'SSI.ild”'" ” h ,s been taken or a further .uqutsit.ou rfrrr ttr Oru.rr ,cs,dm ,t «rr,«ry 

destrabte i« the interests of justice to lake a further tnqinsiiton 

Note.— The words In Italics were substituted for the words \iuherc Iht first was vtsuftexent 
Act IV of 1908 Cf s. 176, para 2 of the Code 


« Aneodfd by • 3 of Art IT of IKS 
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12. On receiving notice of an> death mentioned in & B the Coroner shall summon fitc se\en, nine, 
ele%"en, thirteen or fifteen respectable persons to appeir before him at a time and place 
to be spedGed in the summons for tlte purpose of enqumng when how and bj what 
means the deceased came by his death. 

SMdlr** ” * ^ inquest under this Act nu) be held on a Sundaj 


* ct body 


13. When the time arri\es the Coroner shill proceed to the place so sjiecified open the Court b> 
ifConm. prodamation and callover tlie names of the jurors. 

Id. When a suffiaent jury IS in attendance, he sliall administer anoathtoeach juror to gue a true 
verdict according to the evidence and shall then proceed with the jurj to view the 
10 be .worn bod> 

1 5. The Coroner and tlie jury shall view ind exaiiiiih; the bod> at the first silting of the inquest, and 
the Coroner shall mike sudi observations to the jury as the appeamnce of the body 
requires 

[“ Provided that the Coronertnaj, with the ooiicurrence of a majority of the jury dispense with i view of 
the body if he is satisGed from medical evidence or medical cemGcates iliat no advantige would result from 
such viewing ]* 

16. The Coroner shall then make proclamation tor tiie attendance ofwitnesses or where the inquiry 
t*roeUB]aii()B far IS conducted in secret shill call in separately such is know anything concerning the 

17. It shall be the duty of all jiersom acquainted vvitli the orcumstances attending the death to appear 

before the inquest as witnesses the Coroner shall enquireof such circumstances and 
eummoeiBcwivonaM. cause of the death and ii before or during the inquiry he is informed tliat any 

person whether within or wiihout the local limits of his jurisdiction can give evidence or j>roduce any document 
material hereto may issue a summons requinng him to iitend and giv e e\ idence or jwoduce such document on 
the inquest 

Any person disobeying such summons shall be deemed to have commuted an offence under ss. 174 
175 or 176 of the Indian Penal Code, as the case may be t 

For the purpose of causing pnsoncrs to be brought up to give evidence the Loroiier shill lie deemct 
Criminal Court within the meaning of [Part IX of the rnsoners ^ict 1990] { 

18 The Coroner may direct the jiertormance of a /hit examinilion with or without an 
fM mortfm « . > n analysis of the contents of the stomach or intestines by any mevlical w linos summoned 
n»‘ «“»■ to attend the inquest 

Few to inrdcsl wii and every medical Witness V tber than the Chemical Examiner to (jovcmnient shallbe 
entitled to sudi reasonible remuneration as the Coroner thinks fit, 

**18»A Any document purporting to lie a report under the h.ind of any Chemical hxamincf or 
Hrsort of Cbominl bi Assistant Chemical Eximiner to Oovemment upon any milter or thing duK submitted 
to him for examination « aiulyxis and report in the course of any proceeding und^ 
this Act, may be u<ed as evidence in any inquest iinderihis Act and in any subsequent inquiry trial or other 
jvroceedmg under the Code of Cnminal Procedure IB9S 

Rptt.— This section has been added by s. 6 ot \ct I\ of iws. 

Ev to tw OB oolb * ^ P'co under this Act shall be on oath and the Coroner shall be 

£T>4«i>c«”'oa b I ( ®f bound to receive evidenceon behalf of the partv (if any,} accused of causing the death 
of the deceased persoa 

• t* «el i cc bi IneEiS* kMM Vr ^ 4 ef An |V trtWV. 
f Tb*fim |we twru. Bf ■. IT bare mIsi tBledbratlXtifliei 

I r er t) eca la W»ckt« by ^ « of bci IV ef l*C1. 
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APPENDIX VIII. 


Witnesses unacquainted with the English language shall be examined thniugh the medium of an 
Inter reter interpreter, who shall be sworn to Interpret truly as \t ell the oath as the questions put 

" ' to and the answers given by the wilnes^s 

After each witness has been examined, the 0>ronersha1I enquire whether thejur> wish any further 
Questions (usseeted by questions to be put to the witness, and if the jury wish that any such questions should 
be put, the Coroner shall put them acoirdinglj 

Note— A statement made on oath by an accused person before the Coroner is inadmissible.in evidence 
against the accused inasmuch as the whole spint of the Coroners* Act is tJiat all persons acquainted with the 
(Time except the person implicated shall be examined as witness on oath bj the Coroner under s ISoftlu' 
Act If, by inad\ertance, any such person is put on oath and examined, such a statement, immediately u is found 
that he is in the position of an accused, should be struck off the record and the person told that he is in the 
position of an accitsed jiersoii and if he wishes to mike a st'itemeiit he might and that otherwise he is not bound 
to make any statement at all 50 B. 58. , 

Contrary to the abo\e decision, it w.»s Ac/rf in 50 B. Ill tint the statement of a sus}>eLl under s 19 of th« 
Coroners' Act w.as admissible against the susjiectin a Sessions trial as i confession viTider s 26 of the Evidence 
Act, or as a statement made by a party to a proceeding under ss 18 and 21 of that Fawcett, J —The 

Coroners’ Act distinctly conteinplates that the Coroner nny take the statement of an accused person who is m tin- 

custody of the police, because s 20 of the Coroners’ Act pro\ ides that a Coroner shall be deemed to bt. a Magi' 
trate for the purpose of s 26 of the E\ idence Act Emperor \ Daxt ood Kazx, 50 B. 55 dissented from 

20. The Coroner shall commit to writing the roatenal parts of the evidence given to Uw jury .and 
CorsMt to uk« down cause lobe read over such parts to the witness, and then procure his 

evidenee in writim Signature thereto 

WiiaMse* to »i«n (itposi Any witness refusing SO to sign Shall be deemed to have committed an offence 

t‘o"» tinders ISO of the Indian Penal Code 

depowuoM Every such deposition sluH be subscribed by the Coroner 

For the purposes of s 26 of the Indian Evidence Act, 1872, a Coroner shall be deemed to lie ■' 
Magistrate * 

.. . 21. The Coroner may adjourn the inquest from lime to time, find from place W 

Adjouniineetol inquMt , it -> 

place 

Whenever the inquest is adjourned, the Coronets shall take the recoguKances of the jurors to attend at 
, the time and place appointed, and notify to the witnesses when and where the inqu®^ 

Jurors reu)gniiaiicef „ , . . V 

Will be jiroceeded witn 

The amount of such recognizances shall in each cise be fixed by the Coroner [and the whole, or such 
pnrt thereof as the Coroner seems fit, shall, in def lult of attendance by the jurors be recoverable in the same 
manner as a fine imposed under section 3J}t 

(orooerto u "^heii all the witnesses have lieeti examined, the Coroner shall suni up th= 

orooer ■umupto jury e^njenct, to the jury, and the jury shall llien consider thtir vtrdicL 

23. When the verdict is delivered the Coroner, shall driw up the inqinsilion according to the 
toronrr »o draw up of the Jury, or, when the jury is not unaiumous, according to tlie opinion o ^ 
inuumtion niajont) 

24. Lvery inquisition under this Act s!i dl be signed by the Coroner with 
ConUQif ot in lumiion name and sij !e of office and by llie jurors, and shall set forth— 

(t) where, vvlicii and before whom the inquiMtion is hokleti, 

(2) who the deceased Is, 

(3) where his Ixidy lies 

(4) the n lines of the jurors ind tint they jiresent the iixjuisition iii»n oath, 

(5) where, when and by what means the dewased came by his death and 

(6) if his death was occasioned by tl»e criminal act of anotlier, who is guilty thereof — 
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H the mine of the tleceascd be tiukiiown, he imy be de^crjlwd is n cemin person to the jiiron. 
unknow n. 

E\er> sudi inquisition shall be m the form set forth in the second schedule hereto annexed with such 
\in-ition as the arcumsttnces of eidi case require. 

Note.— InqnlsUIon.— A Coroner’s inquisition IS a certificate of the \erdict of tliejurj "setting fortli so 
fir as such particulirs ha\e been proved to tliem, who the deceased w is, md how, when, and where the deceased 

came b> his death, and if he came b> his deilh by murder or manslaughter, the person, if an>, whom the jur> 

find to hi\ e been gmlt> of such murder or minslaughter, or of being accessones before the fact to such murder ” 
— Wharton, ‘Sudi an inquisition amounts to an indictment v /«^Aow, S B. and 8 257 = 33 1». J. (Q B ) 
183] and b> Lord Coke, and the older Hw writers, is frequerfll) designated by that name, and a defendant is 
arraigned upon it in the same w aj as upon an indictment, and he maj plead, or take exception to it preaselj as 
il u had lieen found by a grand jury ' — Archbold, pL 1S9 and see 31 C. 1 

25, When the jury or a majonty of the jury find that the death of the deceased 
person was occasioned by an act which amounts to an offence under any law m force in 
Bntish India, the Coroner shall immediately after the inquest, forward a copy of the 
inquisition, together with the names and addresses of the witnesses, to the Commis- 

Notes —1. Amendment— The Amending Act IV of 1908 s 8, substituted this section for the old section 
which was asfollows — 

' When the verdict is that the death has been caused by culpable homicide amounting to nninler or by 
culpable honuode not amounting to murder, or by rash or negligent act not amounting 
pro»<iur* whirs ssr^ el culpable lioniiade, the Coroner shall bind by recognirance any person knowing or 
bis hemic it or hiu n» hr declanng anything malenal loudung sucJi murder, homicide or ,act to appear at the 
tisilpncf next cntninal sessions at whichlhe tnal is to be, then and there to prosecute or give 

evidence against the part) charged. 

Tlie Coroner shall ceriify and subsoibe sucJi recognizances and shall, immedi 
dsMsM^Qu” atcly after the inquest, deliver them together with tlie inquisition and evidence to the 

1 nns and rscosniuocM proper officer of tlie Court lO wlncli the tnal is to be 

2 Effect of Amendment— Coroners cannot commit— Under the Act as it stood before the Amending 
Act l\ of 1908, u was Md that in v lew of the prov isions comaiiicd in ss 27 and 29 of this Act and s 1 1 of 
the Prisoners Act iwo the dr iw mg up of an inquisition by the Coroner had the effect of a commitment of 
the accused to the High Court m the exerasc of US Original Criminal Junvdictioii. (1867) Ind Jnr. (N 8.) lOlj 


Procedure where dnth 
itfoooil Uue to an act 
arsountinstoan offence 


sioiier of Police 


changes to avoid the conflict between the two concurrent lunsdiction-. namely thove of the Oironer and the 
Magistrate Tlie Amendments made dejinve the effect of a commitment to Uic inquisition and now the Coroner 
c in only send under s. 26 of the accused to the Magistrate empowered to commit for trial 

26. The Coroner may alMj where the \enlict justitwr. him in so ikum. issue Ins warrant for the 
INwcr 10 arr*»t and apiiaheiiMon o$ the person wIjo is found i > have s lused the death of the slcceascal 
«nnm I for trsi jiefson and send turn torthwuhtoa Magistrate emjiuwered to commit him f k tniL 

Amendment— This seen in Iws lieen sulisututetl bv K.uof Act IN of IW for theol 1 section whicii was 

IS i .Hows — 

• Hie Con'THrslull atvi wlitn. tlie verdict h^'tifics him in si*.«V>ing issu, Ins warrant iIk; ai>pre>K-tp 
Sion of tfre person accuses! am! ounmit hrm 1 1 {srs n until lie is tlK-ncc tfiscjiargesl lo 
\Vim>si lei pMSKM sv iirse of law.sr. If he Iwrabead) »nj»ison. issue a sk-taiiv-r 1 » ifK- ratMvr ifvcfurg. 
of Uic in which he it" 
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27, \RepeaUdbys \ti of Act IV of 
Kote.— The repealed se«ion \^-as as follows — 

In cases A\here the jur> has found against an\ person a %-erdict of culpiable homiade notamounhng 
to murder or of killings bj i rash or neghgent act not ^mou^tJng to culpable bonuode 
Pow*r to accept bail the Coroner maj if he thinks fit,accept bail uith suffiaent sureties for the appearance 
of such penwn at the next Cntninal Sessions and thereupon such person, if in custodv 
o{an> officer of the Coroners Court or imm jail iindera uamnt oi commument i suedbj the Coroner shall he 
discharged therefrom.” 

26 \\hen the piroceedings are closed or heJore ii it be necessora to id^oumthe inquest, the 
Coroner shall piehis warrant for the disposal of thebodv on which the inquest has 
been taVea 

Influuton o-'t »» W 29 No inquisition found upon or b> an> inquest shall be quashed fir anj 

quashed for wani of form technical defect 

In an> case of technical defect a Judge of the High Court mas if he thinks ft 

t ^ orderthe inquisition to be amcoded. and the same shall forthwith be amended accord. 

ingK 

Note.— Defectlre Inqauitlon,— In Fngland it the inquismon is defeciiie it ma> be brought up uilh the 
depositions b> eerttoran to the King’s Bench Dinsion of the High Court and quashed. R r Oeri cj •fw* c 
of Oxford Gratxt il897) 1 Q B. 370 _ 18 Cox 518 

30 It shall no longer be the dut> of the Coroner to enquire whether an> person djing b> his oim act 
Cmhi «n of nri*f ft on dt SC, to enquire of treasure-troi e or wTecks to seize ao> fngiti« » 

Mtotreofure^rorv goods to execute process or to exorase as Coroner am junsdicfion net express!) 

conferred b) this Act. 

rn»*ti \felodt u shall not forfeit hisgooda. 

iMiiod Deodinds are herebs abolished. 

Hote,— 1 Felo de le.— “ S.felo de S4 is he tliai deliberate!) puts an end to his own existence or comnuB 
an unlawful malicious act the consequence of which i» his own death ts if attempting to kill another be runs 
upon his antagonists sword or shooting it anotiier the gun bursfe -ind kills himsell The party must be of 
years of discretion and m !iis senses else u is no enme. But this e'ccuse ought not to be strained to that length 
to which our Coroner’s juries are apt to carr) it "» that the \er) act of suicide is an endence of msaniO 
if e\ei) man who acts contran to reason has no reason at all If a real lunatic kills himseliin a lucid 

inter\*al he is a/rZu i/r « as much as another man. — BuickSTONE \ol IV p 1S9 

2. Deodand.—** B\ this IS meant whatever petson.il diattel is the immediate oaasion of the death of 
an> reasonable creature which js forfeited to the King to be applied to pioas use^ and distributed in 
his High Almoner though formerl) destined to a more superstiooos purpo^ If an adult person 

from a cart and is killed the thing is certain!) forfeited. If a hone orotorother ammal of his own motion lU. 

as well an infant as an adult or if i cart run oier him the> shall in either case be foneited asdeodaxd 

In ill cases of homiade the instrument of death ma)bedainied b) the King as but no 

due for acadents happening on the High Seas, that beiogout of the jurisdiction of the Common Law but a 

manfalb from a boat or ship in fresh water and is drowned the \essel and cargo are a drodjnd .” — BtACkSTO'>x 

\ oL I pp 300— .102 

CHAPTER IV 

Corover s Juries. 

31. Wheneier an> person has been doly summoned to appear as a juror by a Coroner and fails^ 
neglects to attend at the ora* and place speafied in the summons the Coroner nui cat 
».€Wtin* himtobeopenl) called in his Court three limes to appear and sene as a juror a ^ 

* upon the non appearance of sudi person and proof that suchsummons has been serin 

upon him, or left at his usual place of ibode miy impo»e uch fine upon the defaulter, not exceeding fift) mpcc 
as the Coroner seems f l. 
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32. Tlie Coroner dial! make out and sign a certificate, containing the name and 
ingjuro^*’ *' '*'^*“'* surname, the residence and trade or calling of every person so making default, together 

tvith the amount of tlie fine so imposed, and the cause of sucli fine 
and shall send such certificate to one of the Magistrates of tins »cc of which he is the Coroner, 

and shall cause a copj of such ccrtficatc to be sened ujxin the person so fined hy hat ing it left at his 
8«TTi» of COPT cf cmifl nsnal place of residence, by or sending tlie same through the jiost-office addressed 
as aforesaid and registered. 

j 33, 'Ihcrcuixm such Magistntc shall cause the fine to l>e levied in lh( same 

"" manner as if it h id lieeii imjiosed l»> himself 

34. Unliss in CISC of necessuj, no person who Ins appeared or has been summoned to apjitar as a 
Juror* not to bo tw,ro O'’ in*l«e't and has not made default shall, within one )ear afur sudi 

•ummoT oil w th n ibo T»»r ap|iearance or summons, lie summoned to appear as a juror under this Act 

35. When an inquest ts held on the liody of a pnsoner djing within a prison, 
prfioim "" "" no officer of the prison and no pnsoner confined therein shill he juror on sudi 

inquest 

CHAPTER V. 

lllGIITSANtl 1 lABIUTI-S OP CokONtRS 

36 Fterj Coroner shall be entitled to sudi salar> for the performance of the chit) of Ins office as is 
Ceron*r » (aUrr prescribed in that tichaU l>) the Governor GenenI in Council 

I) (hi rMin»ni< t hr All disliursemciits dill) m ids* l)> a Coroner for fees to medical Witnesses, lure 

of rooms for the jury and the like shall K repaid to him by the jA>cal Cnveniment 

36. I very Coroner may from time to time with the previous sanction of the lyocnl Government 
appoint hy writing under his hand a proper person to act for him as his deputy in the 
rn*er isrutj . 

All inquests taken and other acts done by any sudi deputy, under or hy vinuc of any such appointment 
shall 1)6 deemed to Ik. the acts of the Coroner appointing him 

Provided that no such deputy shall act foraii) sudi Coroner except during the illness of the said Coroner 
or during his alisence for any lawful and reasonable cause 
n«*nr«im of •pixtii I Very such appolntnieiU ma) at any iiniclw cancelled and revoked h) thtCoroner 

m«ni h> whom it was made 

nn j**"*"'"" 39 , No Coroner or t>;|nil> Coroner shall lie liahte to serve as a juror 

40. Coroners and Deputy Coroners s?iall be privileged from arrest while engaged 
1 fU !.»• from (rrrsi disdiarge of tlicir ofllaal dut> 

41. Any Conincr and Deput) Cor iner falling to onqily with the jorovisums of tins Act, or otherwise 
misconducting himself in the cxecuti >n of hU uffice, shall be liable to such fine as the 
com"iy wii/'Art^"” Chief Justice of tin. I ligli Court upon summary examination and proof of the future 

or misconduct thinks fit to Impose 

42. NopnxTeedmg for an)ahmgdone under this Act orfornn) failure to conijil) 

** “db provisions shall Ikj otHninence<l or prosecuted t after lender of suffioent 

amends 


I IRST SCHFDULE-{^ir/M//rf h A'// t>/ 1873 ] 

SKCO.ND SCHFDULF 

/' fnn cf Inqiittmon 

An inquisition taken at on the day<4 187 before E. h .Coroner of 

* n the case ol A 11 d*c^iseJ { ] upaa th* oath olG II 1 J K 1 and M N. tlien and tliere dulj sworn and 
riiarged to enquire when. Ii iw and b) what means the said A It came to his death. 
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‘ We, the <; Hd Jiiror^, find \inaiijmousIy [or n nnjonl} of ] lltat the de ith of the said A D m 
caused, on Or about the daj of 187 [here staU the cause of death as in ihe/oHo^ins examples ' 

(1) Cases of homicide—^ blow on tlte head with a stick inflicted on him bj C D under sui 

arcumsnnces that the act of C D was justifiable [or accidental] homicide 
— a stab on the heart with a knife inflicted on him b> C D, under such arcumstances that tJ 
' act of C D was culpable liomicide not amounting to murder [cr culpable homiade amounting i 

murder, or a rash or negligent act not amounting to culpable homicide] 

(2) Cases of falling out of a boat into the mer Hooglili wherebj lie was drowned 

— a kick from a horse ivhich fractured his skuH and ruptured blood \esscl in his head. 

(3) shooting himself tlirough the liead with i pistol , 

— arsenic « hich he toluntanly adniinist^ed to hinisclf 

(4) Cases of sudden death by means ww/Howa— disease of the heart 

— apoplexj 
—sunstroke 

And so saj the jurors upon their oaih aforesaid. 

W itness our hands E F , Coroner of j j 

G H, I J K I , M N, O S (jiirorsY 
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Oflicers in charge of pnsons to return wnts etc after execution or discliarge 
FART III 

PkISOWERS in SHF PnhSIOBNCl Ton^s •; 

Warrants etc, to be directed to PohceHilhcers 

Power for Local Goxemments to appoint Siipenntendents of Presidencj pnviii*, 

Deluerj of persons sentenced to impnsonment ordeatJi by High Court 
Delncrj of persons sentenced to transixirtation or penal seiaitude by High Court 
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PART rv 

Prisoners ouTt>iDE the Preside>c\ town^ 

References m tins p.\rt to Prisons etc to be construed as refemng aUo to Reformatory Schools 
Power for officers in chirge of prisons to give effect to sentences of certain Courts 
Warrant of officer of such Court to be sufficient authon^ 

I*rocedure where officer in charge of prison doubts the legality of wirrant sent to him for execution 
under this Part. 

Execution in British India of certain capital sentences not ordinanl^ executable there 


P\RT V 

Persons undfr Sentence op Penal Servitude 
Persons under sentence of penal servitude how to be dealt with. 

Fnactments respecting persons under sentence of transportation or imprisonment with hard labour 
applied to persons under sentence of penal servitude 
Power to grant license to person sentenced to penal servitude 
Licensee to be allowed to go at large. 

Apprehension of convict where license revoked. 

Execution of warrant. 

Licensee when arrested to be brought up for recommitment. 

Recommitment 

Penalty for breidi of condition ot the license. 


reiemng aLo to Reformatory Schools. 


PART VI 

Removal of Prisoners. 

References m this part to Pnsons etc to t»e construed as 
Removal of prisoners 
Lunatic pnsoners how to be dealt with 
lRepealed\ ^ 

Persons under btSTENCt oi- Ikvnsioktvtiov 
\ pix)intmeni of places for confinement of |>ersoiis under sentence of transportation and removal 
thereto 

PART MU 

DisCHVKOE oi- Prisoners. 

Release, on recognizance bv order of High Court of prisoner reconunended for pardon. 


P\RT IX 


Provisions ior requiring tiil Attendwce oh Pkisovlrs vnd obtvinivc their Evidrvce. 


Atitndanee of Prisoners tn Court, 

34 Rcfertiices in this pan lo Pnsons etc to be construed as refemng also to Reformatory Schools. 

35 P cr for Civil Couns to require appearance of pn^^ner to giv c evidence. 

3ti. Di'tnct Judge in cenam cases to countersign orders made under s. 35 

J7 Power for certain Cnminal Courts to require lUendanoe of pnsonef to give evidence or au^twer to 
charge. 

38. Order to lx. trin'mittcd ilirough 'Iigi'triic o! the dismct or subslivision in wduch person u 
confined. 

39 I*rocedure whtre removal is desired of person oonhned In Presidency town or more than oajbund.'ed 
mites from place where evidence is required. 

40. Persoius confined bevond limits of appellate junsdicuoo of High Court 

41 PnsoiKr to be brought ujx 

92. 1 iiwvr lo Cownimcnt to exempt certain pcisoners from operation of this Part 

43 Officer in chvrge of pnson when to a1is*ain from curving out orders. 
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Commsstons for Cxatmnalton of Prisoners 

44 Commission? for examination of prisoners. 

45 Commissions for examination of prisoners be>ond hmits of appellate ]unsdiction of High Court 

46 Commission how to be directed 

Service of Process on Prisoners 

47 Process how served on prisoners 

48 Process served to be transmitted at prisoner s request 

49 Application of this Part in certain cases 

50 Deposit of costs 

51 Power to make rules under this Part 

52 Power to declare who shall be deemed officer in rdiarge of prison 

53 Repeals 

An Act to consolidate the Law relating to Prisoners confined b\ 

Order of a Court 

Whereas it is expedient to consolidate tlie law relating to pnsonets* confined by 
* order of a Court It is hereby enacted as follows — 

Part I — Preltmtnasy 

wmmetictBlni *****'* (1) This Act may be Called the Pnsoners Act 1900 

(2) It extends to the whole of British India tndusne of Bntish Baluchistan the Sonthal Purganoas 
and the Purganna of Spiti, and 

fS) It shall come into force nt once 

Drfinton 2 In this Act unless there isanjihing repugnant in the subject orcontextr* 

(a) Court includes a Coroner and any officer lawfully exercising Cull Criminal or Revenue juris- 
diction, and 

(i) pnson includes an> place which has been dedared b> the Local Covemment bj geoeraler 
special order to be a subsidiary jail 

Part H — General 

3 The officer in charge of a pnson shall receive and detain all persons duly committed to his custody 

under this Act or otherwise by any Court according to die exigency of any wnt 
iod7u n^TSMs doD warrant or order by whidi such person has been committed or until such person is 
in Mtdtotbe » custody discharged or removed in due course of law 

4 The officer m charge of a person shall forthwith after the execution of every s\ch wnt order or 

warrant as aforesaid other than warrant of commitment for trial or after the dischai^ 
•oM®t?"fturn'*wr*ts^ ell person committed thereby return such writ order or vvarrant to the 

after exccut on or d i which the Same vvas issued or made tc^ether with a certificate endorsed thereon a 
' signed by him showing how the same has been executed or why the person comnii 

thereby has been discharged from custody before the execution thereot 
Note — For return of warrant on execution see s 400 Cr P C 

Part III — PnsonerS m ihe President touns 

5 Every wnt or warrant for llie arrest of any person issued by the High Court in the exercise of ^ 

w»r»fiu etc to be Ordinary extraordinary or other cnrainal junsdiction shall be directed to and execu 

d reeled lo hoi ce-officen. by a Policeofficcr w ilbm the local limits of such jurisdiction. 

6 The Local Government may appoint officers who shall have authority 
tendenwof Pr ••idency receive and detain prisoners committed to their custody under this part 

Expianahon — An officer so appointed by whatever desigmiton he may be styled is hereinafter referre<l 
lo as the Superintendent 
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7, Where any person is sentenced by the High Court m the exerase of its original cnmiml jurisdiction 
DeliTCTT of pfrton* mb to impnsonment or to death, the Court shtll cause him to be delivered to the Siiperm 
tfnwd to impTioonmfnt or tendent, together with its trairants, and such warrant shall be executed by the 
drathbrH gh Court Supenntcndent and returned him to the High Court when executed. 


8. Where an) person is sentenced b) the High Court In the exennse of its original cnminal jurisdiction 
to transportation or penal servitude, the Court shall cause him to be delivered for 
intermediate custod) to the Supenntendent, and the transportation or penal servitude 
o! such person shall be deemed to commence from such delivery 

9. Where any person is committed by the High Court whether m execution of a 
decree, or for contempt of Court, or for any other cause the Court shall cause lum to 
be delivered to the Superintendent, together with its warrant of commitment 
Note.— Section not applicable to pereons centencedL— This section does not apply to a prisoner 
convicted and sentenced by the High Court m the exercise of its powers on a reference under s. 307, Cr PC, 
and such a pnsoner can be committed to any yail within its revisional junsdiction. 6 C. W. N 251. 

10. Where any person is sentenced by a Presidency Magistrate to impnsonment or is committed to 
d»1it» of r»oni ten poson for failure to find secunty to keep the peace, or to be of good behaviour, the 
**pr«i<l«iey Magistrate shall cause him to be delivered to the Supenntendent, together with hjs 


fVIiTory of peroano o*!) 
t«De»d to tnoaportation or 
ponal (orxitnde by Higb 
Court 


Delirery of p«r*on» com 
m ttnl by High Court In 
«»fcuti w of a drerr* or for 
roBtriupt 


11 . Every pwrson committed by a Magistrate, or Justice of the Peace, for tnal by the High Court m 

the exerase of Its onginal cnminal junsdiaion, shall be delivered to the Supennten* 
D«hT»ry of par«>u «ni dent, together with a warrant of oommiunent. directing the Supenntendent to produce 

Sun ” *"** ^ * such person before the Court forinal;and the Supenntendent shall, as soon as practi 

cable*, cause such person to be taken before the Court at a Cnminal Session thereof, 
together with the warrant of commitment, m order that he may be dealt with according to law 

Kote— The words “or Cbroeer" have been omitted after ‘ justice of the peace’— Act IV of 1908, s. I3 

12. The High Court may, pending the heanng under « 3*l> of the Code of Civil Procedure, of any 

d h n applicationfora declaration of insolvency, cause the judgment-debtor concerned to be 
by Uirt delivered to the Supenntendent, subjijct to the provisions as to release on secunty, 

nf th* r ,, .t or r X 1 PmiK <r*-* — 4.k..c , 


Note.— The New Civil Procedure Code(Act V of I908)oonuins no provisions corresponding to Chapter 
XX (ss. 341— S60-A) of the Code of 188X The wholeof the Insolvency Chapter in the 1882 Code was rejienled 
by the Provinaal lasolvency Act of 1907 whidi contains the law of lawhency m the MofussiL The Presidency’ 
towms Insolvency Act of 1909 contains the hw relating to Insolvency in the Presidency towns. 

13 . (1) Every person arrested in pursuance of a wnt warrant, or order of the High Court in the 
exerose of its onginal aval junsdiction or in pursuance of a warrant of any Civil 
rd*?ll’'p?^uaD»"of Court established m a Presidency town under any law or enactment for the time being 

of iiighCourtorCiTii Court ,n force, or in pursuance of a warrant issued under s. 5, shall be brought without delay 

In iT«i<lrncr town before the Court, t»> which orby a Judge of which, tlie wnt, warrant, or orderwas 

issued awnnled or made, or before a Judge thereof, if the said Court or a Judge thereof is then sitting for the 
exem«e of onginal junsdiction 

(2) If the s.aid Court or a Judge thereof is not then sitting for the exerase of onginal jurisdiaion such 
person -irrested as aforesaid, shall, unless a Judge of the said Court otherwise directs, be delivered to the 
Supvnniendent for intcrmediatecustod), and shall be brought before the said Court or a Judge thereof at the 
next sitting of the said Court or of a Judge thereof, for the exerase of onginal junsdicuon. In order that such 
pervm may I’C dealt with according to law, and thes.ndCotat or Judge shill have power to makeor award all 
necessary oniers or warrant for that puryiosc. 


K»f nwr» in Iklt^Pnrt 
ntr«4>l 4* nino to 


Part IV —Pnscnrrr cuistde the Prendenty-lKcns 

14. In this Part all ie*eirnces to prisons o' to impn-onment or ajsfisement shall 
be construed as refemng al'O to Reformat iry Sdio > -v or to detention thereia 
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har**^f ^°r Officers tn charge of jirisoiiii outside the Presidency towns niaj give 

•ffecf M Mnten('*"of carta^n effect to any sentence or order or warrant for the detention of any person passed or 
Court issued— 

(a) by any Court or tnbunal acting, whether within or without Bntish India, under the general or 
special authority of Her Majesty, or of tlie Governor General m Counal, or of anj Local 
(>o\ernment or 

(i) by anj Court or tribunal iii the temtones of any Natise Pnnce or State in India— 

(i) If the presiding Judge or, »l the Court or tribunal consists of two or more Judges ii least 
one of the Judges is an officerof the Itntish Government authorized to sit as such Judge by 
the Native Pnnce or State, or by the Governor-Genera! in Counal, and 
(li) if the reception, detention, or inipnsoiiment in Bntish India, or in any province of Bntish India, 
of persons sentenced by any sudi Court or tnbunal lias been authonzed by general or special 
order by the Gov emor General in Counal or ihe 1 ocal Government, as the case may be, or 
(fj bj anj other Court or tnbunal tn ihe temtones of anyNativePnn eor State in India, with the 
prev lous sanction of the Governor General in Counal or of the Local Government, m the case 
of each such sentence, order, or warrant. j 

Where a Court or tnbunal of such a Native Pnnce or State has passed a sentence wliidi caiiiioi be 
executed w/ithout the concurrence of an officerof the Bntish Government and such sentence has been considered 
onthements and confirmed by any such officer s|>eaaUy authonzed in that behalf, such sentence, and any 
order or warrant issued in pursuance thereof, shall be deem^ to be the sentence, order, or warrant of a Court of 
tnbunal acting under the authonty of the Governor General lu Counal 

16. Aw anatit undier tlie offiaal sigiuture of an officer of such Court or tribunal 
*''> 'S referred to in s. 15 shall be sufliaeut aiiihont> for holding any person m conJiuef 
Mihort? *** *'*" ment, or for sending any person for tnnsjiortation in ptirsuance of ffie sentence passed 
upon hint 

17, (I ) Where an officer m charge ot a imson doubts the legality of a warrant or order sent to him for 
Pfucedure where oihcef execution under this sort, or tlie competenty of the person whose official seal or sigoi 
ib« t»^»i?irof wirtent’Iiea* affixed thereto to pass the sentence and issue the warrant or order, he shall refer 

19 biB*fof**Mcu *o(?*'uBd*r the matter to the Ixical Government, by whose order on the case he and all other 
tbj« pari public officers shall l>e gmded as to the mture disposal of the prisoner 

(2) Pending a reference made under sub-sec (I), the prisoner shall be detained m such m inner and 
with such restnctionsor mitigations, as maybe specified m the wairanl or order 
Evecutonin BiUnh 18 . (1) Where a Bntisli Court exercising, in or with resjiect to lemtorj beyond 

•enwticei^ not*'" rd'^«niy tlielimitsof British India junsthction whicli the Governor General m Counal his m 

eifcutablB th*r« such territory,— 

(a) has sentenced any person to death and 

jft) being of opinion that such sentence sltould by reason of there being in such lemtory no secure 
place for the confinement of such person, or no suitable appliances for his execution in a decen^ 
and humane manner, be executed in Dniislt India has issued its warrant for the execution o 
such sentence to the officer in charge of a prison in Bntish India, 
such officer shall on receipt of the warrant, cause the execution to be earned out at such place as nny 
be presenbed therein in the same manner, and subject to the same conditions, in all respects is if it 
warrant duly issued under the provisions of s. 381 of the Code of Criminal Procedure, 1898 

(2) The pnsons of winch the officers in charge are to execute sentences under any such 
aforesaid shall be such as the Governor General in Counal, ur a Local Government authonzed by the Govcri 
General in Counal in this Ijehalf, may, by general or speaal order, direct 

(JJ A Court shall be deemed to be a Bntish Court for the purposes ot this section if tlie 
Judge, or, if the Court consists of two or more Judges, at least one of the Judges is an officer of the 
Government authonzed to act as such Judge by any Native I’nooe or Slate in India or by the Governor >en 
in Council . 

Provided th.ai every warrant i«sued under this subsection by any sudi tribunal shall IftheUi uu 
consists of more than one Judge, be signed by a Judge who is an officer of the British Govenimeut authorize •* 
aforesaid. 
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Rotet. — 1 For notifications aiithonnng llnti<h Courts to send warrants under sul>sec (l)to 

jails m British India (to be notified b> the GotemorGenenl in Council) see Western Indn volume Br^sh 
Enactments tn force tn Native States, Edition 1900 p 463, and for notifications appointing certain jails in Bntish 
India to which such Courts ma> send their warrants for the execution of capital sentences, see xbtd, p. 46-1 

2 For notification authonzing the Madras Gotemmeiil tospecii) the jaiK where capital sentences may 
be executed, G O No 2U5 Judiaal (^/irfroj Zocir/ jC«/« and Orders Tdition 1903 \ol I Pan II p. 191), 
see i6td., pp 191 192 tor notification declaring that Bntish Cnminal Courts having jurisdiction in Ramandrug and 
/VrijarCamps maj send their warrants for the exccuti >n of death seiitenu to the District Jails of Pelhrj and 
Madura respectiselj 

Part V — Persons under Sentence of Penal Servitude 
19 , (l)F\ers person under sente nee ot penal sen itude may be confined in such prison witliiu Bntish 
Per»on» undfr ttniraw India as the Gottruor-General in Council by general order directs and maj while so 
of pMai t?rv tude how to Confined be keptto hordlihour and iintilhccin consenientlj be remoi ed to such 
bedeaii wilh pnson, be impnsoned with or without Iiard labour and dealt with in all other respects 

as jwrsons under sentence of ngorous impnsunment niaj for die time being hj hw be dealt w itlL 

(2) The lime of such intermediate Impnsonmetu ind tlie time of removal from one |>nson to uioilier, 
shall lie taViii and reckoned in discharge or part diNchargc of the term of the sentence 

Hole — For notification declann » the barracks and other places used for the confinement ot prisoners at 
Port Blair port Mouat and the Nioobars to be prisons for the confinement of convicts sentenced to penal 
servitude see GasetU of Jndta 1891, Part l,p 4i 


EUCtniflltl TMPCCtIBK 
penoBS under MBtsDCM ot 
triBiperUt m or fmprvMB 
ment with b«r 4 Ubour 
•ppl «d to p«r«on« uBd«r 
•rntenwof p*n»l ••rr tud« 


20. Every enactment now in force in 1 niisb India with respect to persons under 
sentence of uansjiorution or under sentence of imprisonment with hard labour, shall 
so far as is consistent with this Act be construed to appl> to persons under sentence of 
penal servitude. 


2t> (I) The Governor-General in Council roi> gram to an> person under sentence of jienal servitude 
1 1 oBM I® * hc«nse to be at large wathm Bntish India or m such part thereof as is m sudi license 
«mVtrni*?^ expressed during such portionof histenn oI penalservitude and upon such conditions, 

as the Governor General in Couual maj think fit. 


(2) The Governor General in Cotinal nui) revoke or alter anj license granted under sub-sec. (1^ 

22, So long as any license granted under s. 21 subeec (1) continues in force and unrevoked, the 
licensee shall not be liable to imprisonment or jienal senitude b> reason of his 
1/ wni« to be iliowed to sentence but shall be allowed lo ko and remain at large according to the terms of the 

«o B| Urce , 

license. 


23. In case of the tevocatlowofawy Midi license as aforesaid, atij Secretary to the Government of 

India maj bj order m wniing signifj lo any Justice of the 1 eace or Magistrate that 
** license has been revxiked, and require him to issue a warrant for the arrest of the 
licensee and such Justice or Magistrate shall issue his warrant accordtngl} 

24. A warrant issued under s. 23 maj be executed bj anj officer to whom it is directed of delivered for 

that purpose in anj port of Bntish India, and shall have the same force in any place 
EierutioB of wsmnt. vvilhin Bntish India as if it had been onginallj issued or subsequentlj endorsed bj the 
Justice of the Peace or Magistrate or other autbontj ha\in„ Junsdiaion in llie place where It is executed. 

25 (1) When the licensee for whose arreM a warrant Kas been issued under s. 23 is arrested there. 

under he shall l>e brought as soon as convenientlj maj lie, before the Justice of 
LcmiwswkMismswdio Magistrate lij whom tlie warrant was issued or before some other Justice or Magistrate 
m tm^i**'* of the same place, or before a Justice or Magistrate Kavang jurisdiction In the distnct In 

whidi the licensee has been arrested. 

(2) Sudi Justice or Magistrate as aforesaid shall thereupon make out a warrant und»-r his land and 
seal 1 ir the recommitment of the hcensre to i!k pn^m l iaw n which he was rcl'-ased under the license. 

26. When a warrant has liet-n issueil unirr i. gx suh-sexv (2i, the licensee sh.all be re<oaimilled 
accordinglj, and shall thereu|ii*i be liable to te kept in penal smitude for such 
lu-cunnt further term as w ith the time d mn; which be maj I«vc bren imjeiwmed und,T the 

cngin-d sentence and the tune dunr^ which be maj have I'een at large under an unrevoked license, U equal 
tile term mentioned in the onginal sentence 
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Penalty for breach of 27. Ifaliccnseis granted under & 21 Upon anycondition specified therein, ind 

tondltion of thelicense the licensee— 

' (n) viohtes anj condition so specified, or 

(A) goes be>ond the limits so sjiecified,or 

(c) know ing of the revocation of the license, neglects forthw ith to surrender himself, or conceals him* 
sell, or endea\ours to avoid arrest, he shill be liable, upon conviction, to be sentenced to 
penal servitude for a term not exceeding the full term of peinl servitude mentioned in the 
original sentence 


Rcferenci.8 n thii Part 
to ensona etc to be con 
trued aa referring ataO to 
Reformatory Behoolt 


Part VI — Removal of Prisoners, 

28. In this Part all references to prisons or to imprisonment or confinement 
shill be construed is referring also to Reformitory Schools or to detention thereia 


29.* (1) The CovernorGeiitnl in Council may, bj genen! or specid order, 
provide for the removal of any prisoner confined in a prison— 

(«) under sentence of death, or 

(4) under, or in lieu of a sentence of imprisonment or transportation, or 
(r) in default of paj ment of a fine, or 

(</j in default of giving security for keeping the peace, or for maintaining good behaviour, to any 
other pnson in Bntish Indn ^ 

(2) The I ocil Government and (subject to its orders and under itscontrol) the Inspector General of 
Pnsons may in like manner provide for the removal of any prisoner confined is aforesaid in the Province to any 
other in the Province 


Removal of rriaoneia 
from one pnaon to another 
ntheiame Piovmcc 


30. (1) Where it appears to the Local Government that any person detained or imprisoned under any 
order or sentence of any Court is of unsound mind, the Local Government moyi ® 
b*«aft wifh***""*" warrant setting forth the grounds of belief that the person is of unsound mind order nis 

removil to a Lunatic Asj lum or otlter place of safe custody within the Province there 
to be kept and treated as the local Government directs dunng the remainderof the termfor wjiich he has 
been ordered or sentenced to be detained or imprisoned or, if, on the expiration of that term, it is certifieu 
by a medical officer that it is necessity for the safety of the prisoner or others that he should be further 
detained under medical care or treatment Uien until he is discharged according to law 


(2) Where it appears to the Local Government that the prisoner has become of sound mind the I oca 
Government shall, by a warrant directed to the person having charge of the prisoner, if still liable to be kept in 
custody, remand him to the prison from which he was removed, or to another prison within the Province, or, i 
the pnsoner is no longer liable to be kept in custody, order him lo be discharged. 


(3) The provisions of s 9 of the Lunatic Asylums Act, 1858 1 shall apply to every person 
Lunatic Asylum under sub^ec (1) after the expiritionof thetermfor which he vt as ordered or sentenced to 
detained or impnsoned , and the time dunng which a pnsoner is confined in a Lunilic Asylum under that su ^ 
section shall be reckoned as part of the term of detention or impnsonment, which he may hav e been ordere c 
sentenced by the Court to undergo 

(4) In any case in which a Local Government is conii>etem under sub-sec. (1) to order the removal ^ 
a pnsoner to a Lunatic Asylum or other place of safe custody within the Province, the-Govemor Genera 

Council may order his removal to any Lunatic Asylum or other j^ace of safe custody many part of British In i » 

and the provisions of this section respecting the custody, detention, remand, and discharge of a 
removed by order of a Locil Government shall, so far as they cm be made applicable, apply to a pn 
removed by order of the Governor General in Cbunal 



* Ti laavctioD waa aukalilutrd by Ait I ot iiOi {<*' Kffiealiiig and Bchrdula II for (b» oit<>nal aart on 

1 5« Art XXXVI oflaa* 

tTha amloD which ralaUd l-i lha removal of priaonvra from tcrviiarlM under ona toeal Ooverammlto IrrrltoriM nmlrratwl ' 
waa rvpaalrd by Art toll Ml 
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Part VII. — Persons under Sentence of Transportation 

32. The Governor General m Council may appoint places within Bntish India to which persons 
under sentence ol transportation shall be sent , and the Local Government, or some 
officer duly authonzed m this behalf by the Local Government, shall give orders for 
the remov al of such persons to the places so appointed, except when sentence of trans- 
portation IS passed on a person already undergoing transportation under a sentence 
previously passed ter another offence. 

Note —For notification appointing the Central Jiils at Rajahmundry, Vellore, Salem Trtchinopoly, 
Coimbatore and Cannanore and the Distnct Jails at Mangalore and Pamban and the Madras Penitentiary as 
places to which prisoners sentenced to transportation may be sent, see Gazette of Indta,\9W,V!aX.\,^ 7, ter 
similar notifications as to Yerrowada Central Jaxt, Bombay, see Gazette of India, 1873 Part I, p 732 , ter Ratpur 
Jail, Gazette, 1891, Part I, p 185, Delhi and Mullin, Gazette, 1889, Part I, p 339, Benares, Ahmedabad, 
Farrnkabad, Agra and Bareilly fails. Gazette, 1893, Part I, p 2 , Lucknow, Gazette, Part I, p 171 , for 
Montgomery Central Jail, Ca~ette,\%%\,Yz.n\, p. 180, for Umballa and Rawalpindi, Gazelle, 1895, Part I, 
p. 183 , for Jails in Rangoon, Moulmetn, Bassetn, Mandalay, Jnsetn and Thayetmyo, Gazette, 1897, Part I, p 320 
All these notifications under Act V of 1871 are still kept in force by s 24 ollhe General Clauses Act, Act X ol 
1897 


Appoiatm«Qt of pUcri 
forcoafism^nt of ptnoni 
under MntetiM of trant 
portattoB aod removal 


Part VIIl — Dtschars'e of Prisoners 


Beltaae on r«<»enizanc« 
br Order of High Court of 
priioser reeemmeaded for 
pardon 


33. Any Court established under the Indian High Courts’ Act, 1861,* mty, m 
any case in which it his r«:commended to Her Majesty the granting of a free pardon 
to any prisoner, permit him to be at liberty on his own recognizance. 


Part \yi'^Provtstons for requiring the Attendance of Prisoners and obtaining thetr Evidence, 


Attend \NCE of Prisoners in Court. 


B f(r«ner« in thia Tart 
1c priiina ft« to be con 
•trued aa referring aleo ta 
Beformatorr BebooU 


34 . Indus Pan,all reterencesto pnsons or to impnsonment or confinement 
shall be construed as referring also to Refonmtory Scl^ls or to detention thereia 


35. Subject to the prosisioas of s. 39, any Civil Court may, if it thinks that the evidence of my person 
confined in mj pnson within the loca! limits of its appellate jurisdiction, II It is a High 
Power fgr ci»n Court* to CouTt, or tf It IS not a High Court, then within the local limits of the appellate 
aOTeMa gi»reT^S^c«^ jurisdiction ol the High Court to which it u subordinate, is material In any matter 

pending liefore it, make an order in the term set forth in the first schedule, directed to 
the officer in charge cl the prison. ^ ^ . * 


«Ea w^oBt^ n 36 . U) \\’lieTe an order under s. S3 is made in any avil matter pending— 

{a) In a Court subordinate to the District Judge, or • ► 

(b) m a Court of Small Causes outside a Presidency town, 

it shall not be forwarded to theofticer to whOTi It IS directed, or acted upon by him, until ft 
has been subnutteil to, and countersigned by — 

(0 the Distna Judge to whom the Court is subordinate, or 

(ii) the Distna Judge within the local limns of whose junwliction the Court of Small Causes U 
situate. 

(2) hvery order sulnnitted to the District Judge under 5ul>sec, (I) shall be accotopamed by a 
statement, under the hand of the Juiige of ll»c Sulordinate Court or Court of Small Causes, as the case may be, 
of the fvets which, in hi» opinion, render the order necessary , and the Divtnct Judge rtuy, after considering juch 
statemenl, decline to countersign the order 

* Sm tuu, t4 asa n Ttn. isi. 
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37. Subject to the proMsions ol s 39, an) Cnmitia! Court maj, if It thinks that the eMdence ao) 

person confined in an> pnson within the local limits of its appellate jurisdiction, d h is 
oif^Coum w^f’eq 3 ^^>8^ Court, or if jt IS not a High CoiiTt, then nithm the local limits of the 
attendsDce of pnsooer to jurisdiction of the High Court to which It is subordinate is material in anj lOaher 
Sarge’^ an«»'e'r to pending before It, Of if a clurge of an offence against such person is made or jiendiag, 

nnke an order m the form set forth in the first or second sAedule, as the case may he 
directed to tlie officer in charge of the prison 

Provided tint, if such Criminal Court IS iiifenor to tlie Court or i Magistrate of the first class, the oi'da' 
shall be submitted to and amntersigned b), the District hfagistrate to nhose Court such Cnminal Cotftt i' 
subordinate, or within the local limits of whose jurisdiction such Cnminal Court is situated 

Note— Section does not apply to pnaonen confined In Ppesldency-towna.— Under tlie corresporidmi; 
section ot the Prisoners Testimonj Act XV of 186*1 it was a Presidency Magistrate was not competeid to 
countersign a warrant issued bj a District Magistrate for the production before him of a coiuict confined ih the 
Penitentiary at Madras and th It such production would reiiuire the sanction of the High Court Weir I, 

Sfe also Batanlal 68, where it was Ar/rfa Magistrate can, without the intervention of the High Court, 
under tins section the attendance of a convict as an accused person See also Ratanlal 770 and 19 B. 195. 

38. M here an) person tor whose attendance m order as in this Part provided is made, is 

anj district otlier than that in which the Court making or countersigning die ordi-r 

Order i . be traniraitteU ‘'Uiute, the Order sliall be sciit b> the Court b) whichitismadeorcountersigned tb“« 
D«rict or*l'ub4i*la*’on*m District or Siib<livisioml Magistrate within the local limits of whose junsdiction tnc 
which prrMn •conflnKi person IS confined, and that Magistrate «hall cause it to be delivered to the 
in charge of the prison in which the person is confined 

39 . (1/ Where a person IS confined lit .a pn*on within a PresideiiC) town or m a pnson OKire dun 

hundred miles distant from the place where anj Court, subordinate to a High Ctf » 
PToc«dur« where nmoT*) in Which his evidence is required is held, the Judge or presiding officer of the t® 
^04*''”** pm» Sencytown HI winch the evidence IS so required Shall, if he thinks that sudi person 

mlS*”4m"p^*"’wh»fr removed under this pan for the purjxise of giving evidence in such Court, and » ^ 

•e d«B<;e7e°f«qu^ * pn«on IS Within the local limits ot the appellate junsdiction of the High Court to 

such Courtis subordinate, appl) m writing to the High Court, and the High C 
may, if It thinks fit make an order in the form set forth in tlie first schedule directed to the officer m chaig 
ofthepn'-oii 

(2j The High Court making an order under sulrsec (1) shall send it to the District or Subdirtsii^^ 
Magistrate within the local limits of whose jurisdiction the person named therein is confined, or, in the case 

person confined m a pnson within a Presidencj town, to the Commissioner of Police, and such Magistfst 

Coniiiiissioner shall cause it to be delivered to the officer in charge of the pnson m which the person is confu 

^oae.— ^ope eff theBecMon. — section applies oriif wMere a pnsonef s evtience 1*^^ 

be wanted to answer i cnminal diarge, tlie proper procevUire is under s 36, su/ra Ratanlal 88. See abo 
remarks of MuTTUSAsn An \r, J , in Weir 1, 866. 

40 . MTicre a person IS confined im pnson liejond the local limiU ot the .ippellate 

High Coiut, any Judge of such Courtmaj, if he thinks that such person shou ^ 
Ffiiom confined b^rond remo\cd Under this Fart fOT the purpose of answering a charge of an offence, o 
I'oiiofYi *'* * * giv iiig e\ idenct m ail) cnminal matter, in such Court or in an) Court ijic 

thereto, appl) in wnting to the Local Government of the temtones uiihm uhi 

pnson IS situate, anil tlie Local Government nia), if it thinks fit, direct, that die person be so removed, su r" 
to such rules regulating the escort of pnsoners as the Governor-General m Council maj presen be. 

41 . Upon delivto of anj order umler this part to the officer in dnrge of the pnson m wln^^ 

person named therein is confined that officer shall cau«e him to be taken to the 

I'TMnfrtiibc D«htup m w hicli his attendance IS feqmrcd, SO IS to be present iH the Court at 
which sudi order IS mentioned and shall cause him to be detained in custody in or near the Court until h® 

been examined, or until die Judge or presiding officer of the Court authonres him to l>e taken l«ck to the po 
in XI Inch he was confineil 
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42. The Go\emor Genenl id Council or the Local Go^emtntnt m ij , notificition in the Gazetit of 
India or the locnl Qgictal Gasette is the ca«e tmj be direct thii any person or any 
powrr ofOoTernmetit to chss of perons shill not be retnoted from the nnson in which he or they mis be 

»i»rapt wrU n pn»on»r« r j j i ■ ■ ^ / . 

fro-noptrsionnfthsPsrt auifmed ind thereupon ind long is such notification remiinS m force, the 
pro\ isions of this Pm other tlnn those contiined ins 44tos 46 shall not apply to 
«ucli person or cl iss of I'lersons 

Note, — As to Rvilts under tills section Hid s. 3l,«^ I nude b> (ij the Governiiieiit ot llewgal regarding 
the esciiTt of prisoners and cost of sticli escort. See Calcutta Ga-elte, 1900 Part 1, p 1152, (n) die Chief 
Commissioner of Assam— 1900 Parti p 769, (iii) the Go\emmetit of Punjab is to removal of 
State Pnsoners—/Vr»yai Ga.tlle, 1901, Pirt I, p 19, (»i) Chief Commissioner of Central Pro'inces — C P 
1900, Part 1, p. 159 ,(\ I Goiemmenti f I>omba>, Gazelle 1901, Parti p 1728 md (m) Ajmere 

Merwiri— Garr/'/e 1903 Part I p 481 

Officer in chnrge of priioo 

when to ab«t»in from carry 43, In in\ of the foil »tv lllg cases tint IS to S l\ — 

Inn o I nrdrra 

(a) where the {lersoii mined m iiij order nude under ss. 3a, 37 or 39 ippe in> to l>e, trom sickness 
or other infirmitj unfit to lie renioxed the officer m diarge of the pnson in which he is con 
fined shall appl) to the District or Subdivisioml Magistrate within tlie local limits of whose 
jurisdiction the prison is sjiinte md ii such Migistrate, b> miting under his hand declares 
himself to be of opinion that Hie iierson named m the order is from sickness or other infirmity, 
unfit to be removed , or 

(A) where the person named in any such order is under comniitt d lor mil or 
(e) where the person named in any s«d» order is under a remand pending tnal or jiendmg a jirehmi 
nar^ luvestigalion ,or 

(rfj where the person named in any such order is incmtwlj lor i iwnod whicli would expire before the 
expiration of the time required for removing him under tins Part and for taking him back to 
the prison in which he is ennfmevi 

die officer in charge of the prison shall abstain from carrying out the order and shall send to the Court 
from whicli the order has been issued a statement of the reason forso abstauimi, 

I’fov ided that such officer as at iresaid shall not so ilistam where— 

(i) the order has been made under s J7 md 

(11) the person named in die order is connned under commiual fur tnal, or under a remand pending 
apreliminary mvestigatiuii iml does not appear tol>e from sickness or other infirmity unfit 
to be remov ed and 

(ill) the place where the evidinci olthi jKrson named in tht nriler is required is not more tliaif 
five miles distant from tin i>n>s ii m which he is confined 


COMMISSION FOR CXAMINAT10\ OF I'RIbONLRS 


rr^ 44 . Ill any ot tin. lob ivvang cases diatisiusay — 

ificre It apjicars to my Civil Court that the tvideiiceof a jicnon coniuied in any pnson wiifim the 
local hunts of the apiiellate jiinsdirtion « f sudi Court if it is a Digh Court, or if it is not a 
High Court dun within the kxal limits of Uk ap{>eILat(. junsdiction of the High 0>nrt to which 
U IS subordinate who fi>r any of the causes mentioned in s. 42 or s. 43. cannot Ij> removevl, is 
matenal in any m.aticr |ven«ling liri ire it or 


(A) where it appears i» any sudi Court as ai»rs.iid ilut the evid'-nci. of a person o>nfin«l in any 
jmson so situate, and more than ten miles disLam from the pUa at which surfi Court is held. 
In m.atcn d in any sudi rvatter, or 


(r) where the Di'tnrt Judge declines under n. to ctnimersign an order lor reonal 
the Court nvvv, if ii thinks ft isswr a ttvoumssw n Mid«-r iht jn \i'i ns f t.V CoJeo* Cml !‘r»«'e» 
s'ure f vr the examination «if the peron in the jnson m which he is cwihrKal. 
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\ \ 45. Where jt appears to a High Court that the evidence oia person confined in prison beyond the 

local limits of Its appellate jurisdiction IS matenal in any civil matter pending befof® 
natioD"of*pr'?oner» itt o*" before any Court subordinate to it, the High Court maj, if it thinks fit issiic® 

commission under the provisions of the Code of Civil Procedure for the examination 
of the person m the pnson in whidi he is confined. 

46. Fvery commission for the examination of 1 person issued under s 44 ors. 45 shall be directecl to 

the District Judge within the local limits of whose jurisdiction the pnson in which the 
Comm BB on how to be person IS Confined is situate, and the Distnct Judge shall commit the execution of the 
commission to the officer in charge oi the pnson, or to such other person as he n^o) 
think fit 

SERVICE OF PROCESS ON PRISONERS 

47. When any process directed to any person confined in any pnson is issued from any Cnmmal or 

ProcMs how served on Revenue Court It maybe served by exhibiting to the officer in chaige of the pn“0n 

prisoners the ongmal of the process and depositing with him a copy thereoL 

48. (1) Every officer in charge of a pnson upon whom service is made under s. 47 shall as soon a* 

maybe cause the copy of the process deposited with him to be showai and explain^ 

I'roeeBs lerved to to the person to whom It IS directed and shall thereupon endorse upon the process 

tr«ntm itfd »i pr »oner « "uid Sign a Certificate to the effect that such person as aforesaid is confined in t"® 
pnson under his charge and has been shown and had explained to him a copy of i ® 
process 

(2) Sudi certificate as aforesaid shall be prtma facte evidence of the service of the process and if 
person to whom the process is directed rerjuests that the copy shown and explained to him be sent to aW 
other person and provides the cost of sending it by post the officer in charge of the pnson shall cause it to P* 

so sent 

Note— The Court will take judicial notice of the signature of the jailor under this section. *B I P* 

0,0,91 

49. * (1) For the purposes of this Part the Courts of Small Causes established in the Presidency tow^’ 

Appicaion of r»it in Courts of Presidency Magistrates shall be deemed to be subordinate to tf* 

oerii n ni«i High Court of Judicature at Fon William Madras or Bombay as the case may be. 

50. No order in any civil matter shall be made by a Court under any of the provisions of 

be OB t of <0 t amount of the costs and charges of the execution of such order (to be dete 

’ * mined by the Court) is deposited in such Court 

Provided that if upon any application for sgch order it appears to the Court to which the apphcah^” 
is made that the applicant has not sufficient means to meet the said costs and charges the Court may pay 
same out of any fund applicable to the contingent expenses of such Court and every sum so expended nia> 
recovered "by the Government from any person ordered "by the Court to pay tne same, as li it 
recoverable under the Code of Civil Procedure 

Pow»r to make idIbb 51* (0 The Local Government and m cases ansing under s 40 the Governo 

underthepart General in Couual may make rules— ^ 

(fl) for regulating the escort of prisoners to and from Courts in which their attendance is require 
and for their custody dunng the penod of such attendance 
(A) for regulating the amount to be allowed for the ojsts and charges of such escort and 
(c) for the guidance of officers in all other matters connecteil with the enforcement of this Part. 

(2) All rules made under sub^ec. (I) shall be published in the local Offict il Ga-el'e or the 
o/Indta as the case may be and shall from the date ofsuch publication have the same force asifenicted 
this Act 

PowCT to d«l»f# who 52 The LocalGovcrnment may declare what officer shall for the purposes 

thisPart bedeemedtobe theofficerindiargeof apnsoa 
Note —For Notification issued by the C.ovemment of Ilorabay under this section see Botnbay Gttec 
1002 Part 1 p. 1729 ^ 

• pBrasnrhB 1 *nd 3 of ihiB Beof On wrr* br th« Burma Ceurli AtlXlat l»00 
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j, 53 The enactments jn the, third schedule are hereby repealed to the extent 

speciRed m the last column hereof * 

^ 

THE FIRST SCHEDULE 

(•Sre Sections 35 and 37 ) 

Court o! 

To the officer in charge of the (stile name of prison). 

You are hereby required to produce ^ now a pnsoner m 

under safe and sure conduct before the Court of at 

®n the day of next bj of die clock, in the forenoon of the same 

day there to gne evidence in a matter non pending before the said Court and after the said 
has then and there givpn his evidence before the said Court or the said Court has dispensed with his further 
nttendance cause him to be conveied under safe and sure conduct back to the said prison. 

The d ly of 

A n 

(Countersigned) C D 

THE SECOND SCHEDULE 

{See Section 37 ) 

Court of 

To die officer m cliarge of the (stile name of prison). 

You are hereby required to produce now a pnsoner in • 

under safe and sure conduct before the Court of n 

on the day of next b> of the clock m the forenoon of the same day 

there to answer n charge now pending before the said Coi n md after such charge has been disposed of or the 
said Court has dispensed \uth his further attendance cause him to be convened under safe and sure conduct 
back to the said pnsoa 

The ~ day of 

A L 

{Countersigned C D 


THE third schedule 
{See Section 53 ) 


Yeir j 

No 

Title. 

1 F xtcni of Repeal 

1S69 

\v 1 

The 1 risoners Testimony Act 1869 

The whole Act. 

l(!7t 


The I’nsoners Act 1871 

Do. excepts. IS.* 

1S82 

I\ 

***-’ 

Do. 

isite 

\ 


Section 25. 

1R89 

XI 


Do sat 

1891 

\ll 


So mudi at relites to Act V 
of 1871 


V 

The Foreign Junsdictioii (Capital SentenccNl Act 1893 

The whole Act. 


Uf i 

TTic Acr^/ir/Ji Amctidmcnt Acr tsne 

Da. 

1897 1 

MU 

1 The Rcfomutory Schot J> Act 1897 

Seaion so 


• section 1» ef N cf tStl runs m follovi — 


Warrant! mtdcT Urr*!*'**** caaflna^tnt •lAtata ^laaaara — ^IS isj Virrkel circiam tmrct BrcoUil-'BlIlor 

ItlSctltx lVne»l Cod# (/»» «*» «/ S*n /^irwr ) BroUtl#* II rf l» 1 ef Ik* SUdra# Cod* V— lU Sit 

jytuuet ) and RrruUttoa XXV of >8*7 of tk* Boiskoy Oud< (/** tfStrmtu •/ 5 • > friMr* /** lu •i.ot.larol •/ (W toodl 

«/ «ed • t**i /•* KMtm *! 5<! k BIT kr i rocvd t« Ik* 8ai«nal*v1»c| la tk> MB* Baanrr a# Ik* | BJSkl ko** k>«a 

4 nr*t4 to ik* Sk** ff Bad*r kcl So. XXVIII of !«.« (/wiir Kn** tofM; «/ 5-> « /V •*•» ) aad Irt ^<lw III cf lili t • (U 

x»tf *«.*» •* »» «!*•*»*« ooi 

t Tk* Vkul* act kM!or* k**Br*pM]!d kr fi* l*uw *•**# Cm a a i T1 | laa. 
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PRISONS’ ACT No. 1% of 1894. 


Passed 22nd Afauh, 1894. 


An Act to amend the Law relating to Prisons 


CONTENTS 


CHAPTER ! 
Prelimisvr\ 

Sections 

1 Title, extent and conirnencemenL 
2. Repeal 

3 Definitions 

CHAPTER II 

Maintenance and Officers of PriS' 

4 Accommodation for prisoners. 

6 Inspector General 
6. Officers of prisons. 

7 Temporary accommodation for prisoners. 

CHAPTER HL 
Doties of Officers. 
Generally 

8 Control and duties of officers of prisons. 

9 Officers not to have business dealings wiOi prisoners 

10 Officers not to be interested in prisotKontracts. 

Supertnlefidenl 

I) SuperintenderiL “ " 

12. Records to be kept by Superintendent. 

Medteal Officer 

13 Duties of Medical Officer 
H Medical Officer to report in certain casev 

15 Report on de^lh of pnsoner 

Jmlor 

16 Jailor 

17 Jailor to give notice of death of prisoner 

18 Responsibility of Jailor 

19 Jailor to be present at night- " ““ 

20 Powers of Deput) .md Assistant Jailors 

Subordinate Officers 

21 Duties of gite-leeper 

22. Subonlinate officers not to be absent without leave. 

23 ConMct officers. 
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CHAPTER IV 


Admission, Removal and Dislii\kg& op Prisoners 


Sections. 

24 Pnsoners to be examined on admission. 

25 Effects of pnsoners. 

26 Remox-al and discharge of pnsoners 


CHAPTER V 
HlSCiPUNE OP Pkisonpks 

27 SeiKiration of prisoners. 

28. Association and segregation of pnsoners. 

29 Solitary confinement 

30 Pnsoners under sentence of death. 


CHAPTER VI 

Food, Clothing and Bedding of Ci\il and Unconvicted Criminvu Prisoner'^ 

31 Maintenance of certain pnsoners from pnvate sources. 

32. Restnction on transfer of food and dothmg between certain pnsoners. 

33. Supply of clothing and bedding to civil and unconvicted cnmmal pnsoners 

CHAPTER VIL 
Emplovment of Prisoners. 

34. Employment of avil pnsoners. 

35 Employment of cnminal pnsoners 

36 Employment of cnminal prisoners sentenced to simple imprisonment 

CHAPIER Vni 
Hlalth of Prisoners. 

37 Sick prisoners. 

38 Record of directions of Medical Officers. 

39 Hospital 

CHAPTER IX. 

Visits to Prisoners. 

40 Visits to civil and unoonvicted cnminal pnsoners 

41 Search of visitors. 

CHAPTER X. 

Offences in RsutTioN to Prisons. 

42. Penalty for introduction or remoNal of prohibited arlides iDtoorfrom pnson and communication 

wnth pnsoner 

43. Power to arrest for offence under section 4^ 

44 Public-ition of penalties. 

CHAITER XL 
Prison-offences. 

45 Pnsoivoffcnces. 

48. Punishment of such offences. 

47 Plurality of punishments under section 46. 

48. AM-ard of punishments under sections 46 and 47 
49 Punishments to be in accordance with foregoing '•cctions. 

80. Medical Officer to cenif) to fitne«s of pn-oners lor puntsliment 
51 Entnes In punishment book. 

E2. Procoiiure on committal of heinous crf’encc- 
SS. W’hipplng 

84 O^ences b> jnson-ubordinates. 



xa\ 


APPENDTT X 




CHAPTER XII 
Miscellxveous. 

Sections. 

55 Extramural custodj control ind emplc^-meRt of prisoners. 

56. Confinement in irons. 

57 Confinement of prisoners under sentence of transport-ition in irons. 

58 Pnsoners not to be ironed b> jailor except under necessitj 

59 Po \ er to make rules. 

60 Pom er to Local Go\ cmment to make rules 

61 Exhibition of copies of rules. 

6^ Exerase of powers of Superintendent and Medical Officer 

Whereas Ills expedient to amend the law relating to prisons m Bntish India andtoproxide rules for 
the Regulation of such pnsons it is herebj enacted as follou's — 


CHAPTER 1 


Preumisari 


mJatlWiT"* * (1) This Act maj be called the Prisons Act 1894 

(2) It extends to the uhole of British India mclusue of Upper Bunna Bntish BaludiiaWB 
Sonthal Purgannas and the Purgannas of Spin and 

(3) It shall come into force on the first daj of Jul) 1694 

(4) Nothing mlhisAct shallapplj toavil Jailsio the Prcsidencj of Bombay outside the 
Bomba^ and those jails shall continue to be administered under the provisions of ss 9 to l6(both indu- *)“ 
Bomba> Act II of 1874 as amended bj subsequent enactments 


2 ( 1 ) On and after the sad first da> of Jill) 1894 the enactments n e it ooedm 

the schedule shall be repealed to the extent speafied m the fourth coh mn thereof. 

(2) But all rules and appointments made directions given and orders issued under any offho*e 
enactments shall so far is the> are consistent with th s Act be deemed to have been respective!) made g it'* 
and issued under this Act. 

(3j Any enactment or document referring to any of those enactments shall so fir as nw) be be 
construed to refer to this Act or to the corresponding portion thereof. 

Notes.—! Ferrules forthe management and supenntendence of jails mthe Madras PresidenQ s« 
List of Local Rulei and Orders Edition 1903 \ ok I p. and also see \bid for notification pre<cnbiDg a 
Jail Code 

1 For rules made b) the Bombay Government for the classification and treatment of pnsoners 

Bomba) Act II of 1874 which is saved b) this seetton see .ffiwwiiry Zoro/ awi/ Orrirrf Eduion 1897 o 

pp. cxlix and chv 

Dffin twnu 3 In th s Act — 

( 1 ) Pnson means an) jailor place used pennanentlj or temporani) under the general 
orders of a Local Government for the detention of pnsoners and includes all lands and buildings appun 
thereto but does not include— 

(a) any plice for the conf nement of prisoners who are exclusivel) in tl e cu«tod) of the Pot ce ^ 
(A) an> place speciill) appointed by the Local Government unders.S41 of tl e Code of CnH “ 
Procedure 168^ or 

(f) iny place which has been decLired the Local Government by geneni or special ordt*” 
be a suln duty }.iiL 
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Note.— A Aa»a/a/(lock up) isa pnson within the meaning of the Act— /VrSpANUE and Oldfield, JJ , 
(Stuart, CJ , doubling), i k. 301. In 7 L. B. R. 63 = 15 Cr.L. J. 10; it was held that a Police lock up did not 
come wilhm the terms " pnson " and “ }aiL" But it is now Aeld that a judiaal lock up used for the detention 
of undertnal pnsoners is a pnson within the meaning of s. 3, sub-sec, 1 of this Act It is also Md that a 
person, committed to ciistod> in pursuance of a warrant or an order of a Court exerasing cnminal Junsdiction 
though not com icted, lb i cnminal prisoner within sii1>sec2 of s SoftheAct 4 Lahore 443. 

(2) * cnminal prisoner " means anj prisoner duly committed to custod> under the writ, warrant <?f 
order of any Court or authority exercising criminal junsdiaion or b> order of a Court martial , 

(3) 'consicted cnminal pnsoner’ meansany cnminal pnsoner under sentence ofa Court orCourt 

martial, and includes a i>erson detained in pnson under the proxisions of Chapter VIll of the Codeof Criminal 
Procedure, 1882, or under the Prisoners' Act 1871 ; * ’ 

(4) " civil pribuner’ means anj pnsoner who is not a cnminal pnsoner , 

(5) “remission system" means the rules lor the time being in force regulating the award of marks 
to and the consequent shortening of sentences of pnsoners m jail, 

(6) “historj ticket" means the ticket exhibiting such information as is required in respect of each 

pnsoner by this rules threunder, 

(7) “ Inspector General ‘ means Inspector General of Pnsoiis, 

(8) “ Medical Subordinate " means an Assistant Surgeon, Apothecary ■ or qualified Hospital Assistant, 
and 

(9) “ prohibited article means an article the introduction or remov al of w hich into or out of a pnson 

IS prohibited b> any rule under this Act 

CHAPTER II. 


Maintenance and Officers of Prisons. 

4. The Local Government shall provide, for the pnsoners in the temtones under such Government. 
Aceommodsiiofl for rri accommodation m prisons constructed and regulated in such manner a.s to compl) 
onom with the requisitions of thib Act in respect of the separation of pnsoners 


5. An Inspector General shall be np|>oimed lorthe temtones subject to eadi I.A>cal Government, and 
shall exercise subject to the orders of the J.ocal Government the genenl control and 
ir 0 #n»r«i superintendence of all pnsoiw situated m the temtones under sucli Ooveniment 


6. For every pri-oii there shall !« a Superintendent, a Medical Officer (who may albO be the Sujienn- 
tetident) a Medical Subordinate a Jailor and such other ofticers as tin. Local Govern 
on™ .1 .KCO-irj 

Ihovided that the Govenior of llombay in Counal may, w ith the prev loub sanction of the (.•ovcriiot 
General ui Counal declare by order iii w ntmg that m any pnson speafied in the order the office of Jailor -hall 
beheld by the jierson apjwmted to be SuperintenUcnL 


7. Vfhenevetla qspearb ao aVie ln>pecaot Gewerat ahaa the T»umb« of pnsowers m any pnson is greater 
T.raporsry •(commoJa than can con\ emenily or safely be kept therein and it is not cun\-enieiii to transferthL 
lion for rri»on»r» excess number to some other pnson, 

or whenever fmin the outbreak of epidemic disease wilbin any pnson, or for any other reason Uii 
de-irable to prov ide for Un. temjxirary >helier and sale custody of any pnsoners 

provisions sh.ill be made by such officer and in such manner as the Local Government may direct fof 
the shelter and safe custody in temjxirary pnwns of so nuny of the pnsoners as cannot be ainvcniemly or safely 
kej't in the pnson. 


CHAPTER 111 


DiTjrs oi OFrictRx 
Genera/fy 

8. All o^icers a|«as<Kishan olwy the ditc'u'n t/ the S-T^mn'end^ct , t'J 
'••hrerssutKifvlinate lotlie jiiVir *iullpeT*»Tasuch d«*iesas may belmprjv-doa iVraby 
the Jailor with iSe sanatoncrftheSuperiB endent or l-e prcscnled t-y n>-» uad-r s. €0 
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APPENDIX X 


Officert noi to hiv* No ofticerol a pnson shalI*»el!or1et Horsli ill anj peison in trust fororcmplojed 

business dei'ings with by liimscif or let OF tlemeaiqr benefit from selling Of letting any article to anj pnsoner 
pr soneni mone> or other bnsiDess dealing directly or indirectly mth any pnsoner 


10. No officer 

OUcers not to bs nt»mt 
sd in pr snn-contmct" 


of a pnson sliall nor shall any person in trust for or employed by him have any 
interest direct or indirect in any contract for the supply of the prison nor shall he 
den\e any benefit directly or indirectly from the sale or purchase of any article on 
behalf of the prison or lielonging to i jmsoner 


Siip<rtfti^nde/rt 

11. (1) Subject to the orders of the Inspector General, the Superintendent shall 
Suporinte ifnt manage the prison in all matters relating to discipline labour, expenditure, punishment 

and control 

(2) Subject to such general or special directions is may be given by tlie Local Government, the 
Supenntendent of a prison other than a central prison or a prison situated in i Presidency town shall obey all 
orders not inconsistent with this Act or any rule thereunder which may be gi\en respecting the pnson by the 
Distnct Magistrate and shall report to the Inspector General all such orders and the action taken thereon. 


Recvrclg to be kept by 
Super ntendent 


The Supenntendent shall keep or cause to be kept the following records — 


(1) a register of prisoners admitted 

(2) a book showing when each prisoner is to be released , 

(3) a punishment book for the entry of Uie punishments inflicted on prisoners for pnson offences, 

H)"! visitor's book for tlie entry of any observations made by the visitors touching any matters 

connected with the administration of the pnson , 

(5) i record of the money and other articles taken from pnsoners 

and ill such other records as miy be prescribed by rules under s or s 60 


Medtcal Officer 

13. Subject to the control of the Supcrmieiideni ilieMedicil Officer shall bsve 
i>«iM ur Med «i oiiwr Charge of the Sanitary administration of the pnson md shall perform such cli ties as 
may be presenbed by niles made by the Local Gov ernmeiit under s 60 

14 Whenever the Medical Officer has reason to believe that the mind of a prisoner is or i» hkeMiJ 
lie injunously affected by disapline or treatment to which he is subjected the Afedica 
In «!v>rt Officer shall report the case in writing to the Supenntendent together w ith such oli'tr 

\ iti ns is he may think proper 

This report with the « rders of the Siipennieiulent thereon vhall funhwith lie sent to the 
General for information. 

R » I ri on draii of IS On the death of any prisoner the Medical Officer shall fonhintli reo nl n' * 

I'ntoncr register the following particulars so far as tliey can be sscertained vtx — 

(1) the day on which the dcce'i'.ed first complained of tunes', or was observed to be ill 

(2) the labour if any on which he was engaged on that d ly 

(3) the scale of his diet on that d ly 

(4) the dsy on whidi he wss -idmitted to hospital 

(5) the day on whidi the Medical Officer was, frsl iiifomied of the illness 
(6; the nature of the disc-i-e 

17) when the deccT'Cil w is I isi seen befewe 1 is deatli by Medical Officer or Medical Si liordi utc 
(8) when the pnsoner died ind 

^9)(iii cases vihcrc i foitmortetn examination is made) an account of tin, appearances after • ei 
loj, ether with any siK-cnl rcmirks that a|>peir to tlie Medical Officer lobe required 
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} Jaxlar { \ > 

I6« (I) The Jailor sliall reside in the pnson unlebs the Superintendent permits 
him in writing to reside elsewhere. 

(jj The Jailor shall not, wnihoui the Inspector General s sanction in wntingr be concerned many 
other emplo>iiient 

J* lor to ci»* noiico of 17 . Upon tlie death ol a prisoner the jailor shall gi\e immediate notice thereol 
erathof pnronrr. to the Supenntendent and the Medical Subordinate 

Note -—Ste also s. 9 of the Coronet^ i Att I\ of 1S7I, ivpra. 

18 . The Jailor diall be responsible for the sale custodj of Uie records to be 
R^aponiib I ty of ja lor kept uoder s, 12 for the commitment warrants and all other documents confided to 
his care, and for the money and other anides taken from prisoners 

19. The Jailor shall not be absent from tlie pnson for a mght nithout permission in wTiiingfrom 
ji ibr to bo rmrnt at the Superintendent , but if absent without leave for h night from unavoidable neces> 

" ***• sity, he shall immediately report tlie fact and the cause of it to the Supenniendcnt 

20. Where a Btpvrty Javtot or Asavstant Javloi va appointed to a pnsotv he shah, sohject to the order 
pawan of Drputr aod of the Superintendent be competent to perform any of the duties, and be subject to 

laaiaunt J* Ion responsibilities of a Jailor under this Act or any rule thereunder 


Subordinate Officer 

21. The officer acting as gate-keeper, or any other officer of the pnson may examine anything 
earned in or out of the pnsomand may stop and search or cause to be searched any 
but n ef cat* k«*r(r person suspected ot bnnging any prohibited anicle Into or out of the pnson or of 
carrying out any property belonging to the pnson, and if any such article or property 
be found, shall give immediate notice thereof to the Jailor 

gubonUntu ettic*n B«t Subordinate to the Jailor shall not be absent from the prison 

i« bdbwntoith'iut I'*** Without leave from Uie Supenntemiuit or from the Jailor 

23 . Pnsoners who have been apiJointed as officers ot prison-, shall be deemed 
Cnn* etflthf* iQ be public servant within the meaning of the Indian Penal Code 


CHAPTER IV. 

Admission Re«o\al and Disciiarce ot Prisoners. 
lr* 5 n«n lo u- »i*n 24. (U ^Vh<nc'cr a priMiner is admitted into pnson he shall be searched and 

n Mon all weapons and prohibited articles, shall be taken from him. 

(*) Pvery cnmtnal pnsoner shall alb«> as soon as possible after admission be examined under the 
generd « r vp,.aa! orders ol the Medical Officer, who shall enter or cause to be entered in a book, to be kept 
by the Jailor, a record of the state of the pnsoner » health, and ofany wounds or marks on his person, the class 
of labour he is fit Kir if sentenced to ngorous ini|>nsonment,ahd any observations which the 'tedical Officer 
tluiiks fit 1 1 adiL 

tJj 111 Uie case of female pnsoiicrs tlw stjfdi and cxamnvatioii sliall I* umed out In the tiuiroii 
under the gcncnl or speaal orders of the aieOtcd OflWer 

2 5. All money or other articles in rc>iK.<t witereui itourdcr ol a comj-et-ni Court has been made 
andwhidi nay with irojurv authuniy be tirou„bl mtu the |nv>n ly ar-y criminal 
I '.rt f i-rmnar*. jmsoncT Of Sent to the iio-oii Kif his u*e. kfull be p’aced in the cusUkIi of tlie Jailcx 

Rrrnoial an 1 d .-litrcT 86. 1 1 ) All imsonefs |»c\iously to lieing fcTiK.* ed I > any o Jicf feivin shall be 

examined by the Mc»li<“«l <»tlKW 

ti) N 1 jinsoner shall be remoxeJ in«m r im-on to atir>U>cT oal-^^ tV MMi'-al Orjc»-r crnif>.-s 
tl at till iinNoiier i> free from any illness reiiJeni hi n cal t Kc rtauovaL 

(3) So jinsoDer shall l>e diviiarged against hr* wiU fn*u in-oti i labxirii.^ under orj aw- c' 
din^rrous duteinj'er, rwr until. In the opinion » the Medial officer judi dixiiarge la safe. 
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CHAPTER V 

D'^'iruvE or l'3tr>o\Eji'w 

27. rfv,=sit»**^ «w €•'> Ac* 'ir«y*?c* tl« o*^urtSOQ cv pr^-c-^ r- 


I n i fc^’T cw“x.'"r:C *s W“1 *> jr‘'OOe'N- tbc '—"aSis* 'iaS Nf irrr^w’ - 

'-■<■ sur»*- la rx.'”'^ X. 

'^nu**^fr-5oiv-v 

t i~ * fc*vc ci*it rr«oof^ c'^A**' C»* c< **<?^ sr« <>.'~*‘o^ cviss *^a.* 

t» 3«J .S.'^e ce tbra mViax’exr--* 

t •St*»“«pq>r-Tr'^lict«i?»b.'»taTif rkN. 

c^^^rvx*-^3 <iT>— "-a! be trp4 3tp.n svc* o.'<^\•^-^i cn=-ni3 pcs'.'oe'" sJil 

V<' evl {T''«oe»r^ siu** bf jpar tvo c*~-* -a! jT*>oorv. 

28 tbe **t.>sr*ss e =a> c>. tb“ l*«i KT^rs-x^s•^-c^cOTV~*^^cr 2 ^ 

* »!<-«» riij cjjx be o>ai»J ttAe** la ssicoxs^ <r i-^\->Jhi.Ih- la cti- cr ?=■'» 

t •« «< jr*™*'™- * .... 

»- Coe «T iTfi psr*v la tbe ci«r 

29. No ce!2 c?evl ’cr -■Cv-..rr ccsaae oea . t t> tarassi*'! 6r* njf4=i cc eai''—- » 

^ 5 *:, e.-ittiwii-<rt. ^ pr*^' 0 « N> cvr=ac=s'»*^ » »aT aae %ii a= cocar c* tbs fiascc. »ai c**^ 
fO'co*- cv' 0 .af \2 us » c*-3 *'r caor* thi- me=*<^'cr bo<rs ssaF"^ 
-a— -r c>Jb-"«*^ -iaa b! a ccc“«d.Tb^ C-* M«\bca3 COcar cr V-^Sx4l^'<nbaus. 

30 <l» Etarr i-r-^vosT caisr ^seosasr- « tW* -sJsaS. c=>e&cs>T cc ii> smaal is **picci3f' 

y«Tfc>t»«5*e «»«»* «asaap«^ bt *«sT±jeibc <cb«'erNsotfi&»)i2cr *»5 a2»rsAas^ari't«‘a^'^ 

ts;;a<cb5'^ fe* dt a »~*T' C i. cr lyaye^s**** » )gsT«e fa» 

■• E\’e'V -ssA ^ cwaaeO r* a ca-T ajur -"ts »3 o!^<' nt » oJ**^ '*'-2 

cai— Jbec*-t.-'ac<a*-5s:>l 

CHAPTER \ I 

Fco'' Q.oTS*N« \ND Bia’^Svs. or Ct%'’i. xnd tvoMa-crr:? CsLDtibAi. PJi^sOiN'TKR. ^ 

31 A CT*’ Tr>««wE vc *= sx«mc*eJ ct=-s 4 tr-..-r»sr '.baU N* »r<* aa: *— J ts efti.- Si— «■■* 

. . cc r*-- -*T= ror-— 'soe^ a m<cr NvA cV'CS.=« 

-f*».TB« *** j.— *w ccoif*"'V*'»ac~**N,Nc*«a^C‘** ia.3 ''scb •sie>-fc-!5i' ^*tv 

'^£vi-c-ec-'r-G«=«L 

32 N'»{\.— ci a^:v».v^bc^.^~.^.^e^i£rsccc<b^r^ec»^i^s£r~*i> bdcsc*'ts*' wasrQx 'ccasccr* 

_ . , cr'==aJft''«cor-'ba::ber''— c’cT'^ciJto^rrvcOjr- rc*<cc«r , 

jv«£ »a.c •-i^--«s»:tg O' jcvn.acc^vc tr ^eco'csia^ lc*=»t ^ rt'T>^*^oc par— 

c^ut ,r ..a.-T. cr— r'’t3fT'>^*--v<c->^xc-«!D^tss“»-tf’= '^-pr'— ciie'’ ^F'’ 

»..a3ntn<-«-3. »»-*3«va- b.— asb mi±L <=0*-;=* occbuss iTsi bedSs:.. H. I'c *s 

' ■»•»*- ^ ^ -s^cb C.S. ^S5 aai NsJ£"*; *> cut Se rfvcssarr ^ 

■* W'b'" ir\ ciU pc— COST Sus tc— ».'C=.— .5 «■' pc-'or I- ex'C'o-c oc * Act— t* 
pr-rt ^ pic'Vr', pt'^'c. cr fcs — T ~ ayu a\c -Saa *'■’ — j'c-'-cc,’^ bw-or* -V c'cr-c b 

aait-dt:*'' cc -cKbixs^—ec* br'pc*'COe-ca»Tbe— -asisi 

CHAPTER Ml 

E>t»-..CTVCCT O- rsiSONTX- ^ 

_ ^ 34 1 Ow po'OO'-v -u, * V. •>.-«, *-'33'- 

Etu •W..II. rf » **’ ' 

^-m.av'w ■'S. •'« a.— c -"iO“ -r pr'C's^scr- ^ 


1 a-vi * tse cxr«>c * 
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35. (I) Vo cnmiinl prisoner sentenced to labour 'or emplojed on labour at his own desire shall, 
Eropioment of cnmiiul Except Oil anemergency with the sanction in HTiting of the Superintendent be kept, 

priMOf rt to labour for more than nine hours in any one daj , ^ 

(2) The Medical Officer shall from time to time examine the labouring prisoners while the> are 
emplo) ed, and shall at le ist once in ex ery fortnight cause to lie reojrded upon the hisior> ticket of each prisoner 
empIo>ed on labour the weight of such prisoner at the time 

(3) When the Medical Officer is of opinion that the health of any pnsoner suffers from employment 
on any kind or class of labour, such pnsoner shall not be eniplojed on that labour but shall be placed on such 
other kind or class of labour as the Medical Officer may consider suited for him. 

36. Proxision shall be made bj the Superintendent for the employment (as long as they so desire) of 

all criminal prisoners sentenced to simple jmpnsonment. but no pnsoner not sentenced 
EuploTiDeBt of criminal lo rigofous imprisonment shall be punished for neglect of work excepting by such 
*'”**** , alteration in the scale of diet as mayjie established by the rules of the prison m the 
case of neglect of work by such a prisoner 


CHAPTER VIII. 

Health of Prisoners 

37. (I) The inmH of pn-ioneri desiring to see the Medical Subordinate or appearing out of healUi 
„ , m mind Of body shall, without delay, be reported by the officer in immediate charge 

olsuclipnsonmtolli,j!>,lor 

(2) The Jailor shall, without delay, call the attention of the Medical Subordinate lo any pnsoner 
desinng to see him, or who is ill, or whose state of mind or body appears to require attention, anttshall carry 
into effect all written directions given by the Medical Officer or Medical Subordinate respecting alterations of 
the discplme or treatment of any sudi pnsoner 


36. All directions given by the Medical Officer or Medical Subordinate in relation to any prisoner 
with the exception of orders for the supply of medianesor directions relating to such 
^ matters as ire earned into effect by the \ledical Officer himself or under lus 

supenntendence, shall be emered day b> day m the pnsoner's hislory-tfcUt or iii 
such other record Js the Local Goxernmem may l>> rule direx-L and the Jailor sliall make an entry in its jirojicr 
place stating in rcsjicct lor each direction the fact of il> having been or not having been complied with, 
accompinied by, sudi ob>enauon, ii in> ls ihe Jailor dunks fit lo make, and the date of ths entry 


39 In every prison in hospital or proper ptice for the reception of sick 
prisoners shall be iirovided. 


CHAPTER IX. 

\ IslTS TO PrISONFRS 

<10. Due i»rovisioii slwll l>e nude for U>e 'wlmisvioii, ai projjer times «iid under j>roj>er roinciioiis 
into every pn5«*n «rt i»erson!, wiih whom axil or onconvicted cnmiail jeisoncrs may 
V j. ti «->c »■! aBd uiKSJB desire lo cwniniumole care l>eing taken thu. >.» ur as nviy I'e consistent wiih tb^ 

sKtrdmm nj pri*r.ti»t». interests of ju'lice jrnsoner* under trial nuy vrc ibeir duly ijitilifievl legal adviser 

w itlMUt the jveseni’e H anv «>iher |»ers«*n. 

41 . (1) The Jailor miy deman 1 ihe iwme and address of anv \nsiuw loaposooer and. wlwn tfj.- 
Jole has anv groMu! Iwsuspawi max search any sisucc or mus.- him ii 
(sMiTh*f «a.tc»v -birched but the seurli shall ivn lie male in t'r* fve-enoc of any jeivyw cr lA 

another visitor 

l 2 ) In c->se i>t any sudi visitor re u in* lo jiefTrut I irw-1 to l« sranliesl. t'*; Jad.c rvi> dc-v ti-i 
A hni'sion, nv| die ^njun Is of sis-Ji jvvn-ees'ing with iV |unia’ir> dn-es'' s.‘u'! 1^- en-'rr.l n » fe<TV 1 as 
die 1 isal t.ov eminent riw direct 





CHAPTER X. 

novel's Rwatjon* to IVasov^ 

K'T **>»»'> o»Wumkrvt<0,u\H\>Ujcc-* or rtaK'\xswftV‘-'^'\“4 

w a \i\kNw l\ AtAj u\J‘'»w>>'hOr;\'<Tlk»ltttKHUworrtmo\c» Intowtrv'msixj ftn'v'n of«iup}'If<cv 

tcv AW> I'n'Onrr o«^W^ thr' lin\iN v \’*»'t'>«. An\ 

an(,\«'\vr\ t't'uM v'* a \vho» c\««»w M am Muh r\»V, k»wttlnj.\.v ^uRersans siwh anuk \ot>c 

jntv\vlvK\sl vM- rr«H>\rvl Uv»n\ 4«\ m K aii\ I'ri'om r. w tv' Iv swpphf\\ to aty pf'Vix' 

oiU'ulf tho lumt' of a 

A«\v\ "la'cwr, iX'Utrvo t" at" mrUivW waumumetw^ w atte-iHj'tv to ivtiviwumc-atc wuha'" 

AVtvl WlKWt't AWt* »t\S Ot\^mV t«iv\o m tW* «PvtK'U 

xlvilU o« cwiwtvtK'tt b'ffv.vr' a M -tjjLUttatOv W to Ht ^vr * tv-ntt t'ot fw'wh'i vt 

v'f to tvitv' m't vwY^lutjS t"\' iw|'cr», or U» K'tli. 

NrtA.'-Cs'nvajaara t» aidar'trUl ^lionerft.'-U "ax i.'ij in t A. 301 bv Sn UT, 

Ou'?l«M\ J that \V cv'Hvr'AiK'V' ot /v\\f into * Aa'-aW (k\.Vuj*) to an uiHlrMnA) j'nxojirr 5' cot *5 

exit XX \nnn'h4bV> nmlrr thix xrvtioiv S^t aKi Jl. 

I'Wtv^ .WUtwtvvvlv'Axr-cW'fsV At-ONf. i\wA5-\'sn*vrt M\vaT.C4.> tSat live Ucl xbjita V'cooaxK' 

rntwvl AA4t>4.'-6.*tv>"Mor' tx aurin\'t to vvnv’cv kval u'aw unvlcottltl I'li'i.v.Kr aas dcxjintt^xl ct bois«'tx<}Nt'N 
aA-*i>oKitto htt tx«vj» tnrvl lub'rvuxmlj. hx *u oflciax wiVl<t tliix xtvtlwk Imho Lahore caio cit^l 
•<. S jtv'O It i»4v l»Ul that C'.MW'fT'sitKvv With wnvlcttfiAl jaf>oiwrx m iV Jiuhcial KxV.-tv wax aa ef'istv 
wxl-r X. of thU Act. i Lahix* 4l*» A vxt<OJi whvMamrxabumlVoJ ixvnjviixr* trivu a jvnA'rms'ii? 

« |iU M x«,v^><i one onSivte the I'reuuxts cvmimitx the ofteivx jHiWxhibJe luxWr n 4S of the lhi'Os*'‘ A t 
I'hiH teAv\ >vhh A»tb'+e oJ thelHviuK'v Jut \Uw«it, I-*!! W lam. WT. 

43, Whenam ixr>*,u\,{«tthe|«exenvxo»a«\'\'dKvr''t a wntmitx an) ofteiKxxjyciftevltttte 

Uxt fvHvxofns <*^^\oa. amt retnseaon ilenumlof im-h o^KxrM xWV hi' 

txJvlemx. or »;Uex i iwnw lexuWixx uhich xiK'h ofticef k«x*\os t'r K»' mt"^' k' 

Mtrve totx » 'h.\ , xiK-h tilhvxt ttvu anvxt him, dint ihittwlttxmt unnexxsxm 
nvikeWm ovvttodlMn'eK'rUxr. amt theirw\\»« xm-h l\'l»ocsv‘h\xr xlvOt j<\vre'l "ii tV ut'''cm’e 
cv,st\mtttexV iw hix jvtexrmx, 

4 4 « t'he svuvnntf «vV. w xh.'U cwh to lx ath-oot in a wwxj'xovvi x |4 .kx outMvV the jxex'th ■* 

. , tn L«<tix2» .iml tlx VwutcuUr'xtunehxth i«x mvluNtevl imvler v « 


CHAPTER XI, 

^ - 4 ^, •too do. <Ar\Art\f <o («\'a«rt<v'hrfKXs ««V«<'va * 

|X.«.^ ^HIxsVXI — w *<\ 

^fk xv\-n ih->».'t*xhrm\ m a\j leftwlatton W t*x |'C\>vv» ax xHvU have Ixen ktex-tewl cv r 

UU,k UIkWi V 'si m lx a JX'xvV'V^'v »Ke . 

t?) di’\ AxAiih vx ivx ol 'tumnit ti>«w. 

tV i*x-' ivf iiunhu's IX tbrrAK««t!, l*iA,iVi<e , 

ImimvAl or invVxxnt 'X *,h'«xe\t ih IxhANk'ir, 

\\''’vvth vh<vbhni bvi«xx’* R\H«liU> 4 , 
tVi\V' nv»ctv'«xh ivivixjni K' uxxk, 

\t\ n'u'iv iu’t\n,4. Abeiuvi vx tvim'vinv hamWiuK nt'-xvxx tutx uu'«x*o\ vlix Au•h^xit^ 

^x| KviSvl klktxxx w ixeb^vivx dtu\«k l\ %n\ ixi'xxxi *ente<NX\t t\'r^vX\'«x i w^'n-^x'- 

vstNlt lutMOUU^XUVUt »« u^xk 1 ' AIT tX\-«.VXt *f| X«v.Xx\ tO tVjC'XO « b VfXI'vV' OiUt, ^ 

tU" v«i' v't vtui'Ase to ^<'>xx» |xvjx"> 

All t*n \\x''v< xlth vx 0 tuin* bi'RXTxt»,,-krtx,ie«xvH^x vV.V'u»xmx 
\tS\ ITWUtl'S, txv,-,4.*<vil»< ,X tejIVOmi •< A»" I’fV’bl'x'txl ATtlxte 
UHV Nikm.Xt UVxx, 

III Oltl *S tlUA' K A ub, Awu^lluxn AT« 't Al ' xXKx* IX |«VA.X»X . 
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(15) omitting or refusing to report, as soon as it comes to his knowledge, the occurrence of any fire, 
any plot or conspirac> , any escape, attempt or preparation to escape, and any attack or preparation for attack 
upon any prisoner or pnson-offiaal, and 

(16) conspinng to escape, or to assist m escaping, or to commit any other or the offences aforesaid. 

PuniahmfDt of ■ u c h 46. The Superintendent may eramme any person touching any such ofienco, 

oSfnew. and determine thereupon, and punish such offence by — 

(1) a formal wtrmng 

EXPL.KVATIOV —A formal warning shall mean a warning personally addressed to a prisoner by the 
Supenntendeiit and recorded in the punishment book and on the pnsoner's histoiy ticket , 

(2) change of labour to some more irksome or severe form, 

(3) hard labour for a penod not exceeding seven days in the case of convicted criminal prisoners not 
sentenced to rigorous impnsonment , 

(4) such loss of privileges admissible under the remission system for the time being in force as may 
be prescribed by rules by the Governor General m Council, 

(5) the substitution of gunny or other coarse fabnc for clothing of other matennls not being woollen, 
a penod which shall not exceed three months , 

(6) impositionof handcufis of such pattemand weight, m such manner and for such penod as may 
be prescnbed by rules made by the Governor General in Counal, 

(7) imposition of fetters of such pattern and weight in sudi manner and for such penod as may be 
prescnbed by rules made by the Governor General in Counal 

(8) separate confinement for any penod not exceeding six months 

Explanation —S eparate confinement means such confinement with or without labour as secludes 3 
prisoner from communication with, but not from sight of, other prisoners and allows him not less than one hour's 
exerase per diem and to have his meals m assoaauon vv »\h one or more other prisoners , 

(9) penal diet,— that is restnaion of diet m such manner and subject to such conditions, regarding 
labour as mny be prescnbed by the Lxical Government 

Provided that such restnction of di**! shall in no case be applied to a pnsoner for more than mDety*siZ 
eonsecutiv e hours and shall not be repeated except for a fresh offence nor until after an interval of one week , 


(10) cellular confinement for any penod not exceeding fourteen days 

Prov ided that after each penod of cellular confinement an inten al of nut te^v duratiun than such period 
must ehpse liefore the pnsoner is again sentenced to cellular or solitary confinement 

Exi LANVTION -—Cellular confinement means such confinement with or without hliour as entirely 
secludes A jmsoner from ooinmumcation with but not from sight of other pnsoner, 

(11) solitary confinement for any penod not exceeding seven days 

Provided that after each yicnod of sohtao confioement an interval of not less duration than such penod 
must elapse before the pnsoner is again sentenced to solitary or cellular cunfmemeni 

FxeuvKAXiON — SoUitry confinement means such confinement with or without labour %< entirely 
secliules the pnsoner both from sight of and cwmmunication with other pnsoners , 

(12) |ienal diet as defined in clauset9) combined widi solitary confinement a> defined in clause (11), 

(IS) whipping provided that the number of sinpes shall nut exceed thirty 

ITinided that nothing in this section sh ill render any female or civil jmsoner liable to the imisTsjtiurl 
oI any form of Inndcufis or fetters or to whijipm,, 

Kote.— I or rules under this section read with &. S'* rei,ulaun^ the punishment of pnxjo-oficnces, 

the awinl of mvkselc— swe //u»*r Dtp^irinfut Arao/sAoa S « $. Jail SOO— 510 datcdSIsi August I896(»(?/ 
f'Hhhihed\. 

47 . twxi of the pumshri-nts enumerated III the last loregi^ng section nuv 


manllT |••n .biB^nu 


Ik. awarded far my » ich < ••eiKe in ivmbiniiioi subset to the fj’lowiog excej/. 


tion -I 


(1) f •rmal waniin„ sJvOl is»t l»s civnlniKsI wi h amob't |nr" d-m-in evceji' I- js* jmvileges uixl-r 
cLiiise ( 4 ) of that section , 

( 2 ) l'enaldct shall is I l»: omlKird wi h change ed lal««-r tnder ilau--' I id L*al shal 

a IV ad 111* 'nil I'm vl of p^iul diet auanJ-d » i., v b cm'xn-vl vn h _ \ »1 o! jk-uI d e* awi-J—' in 

O'mlKiUti 'O with s. liitrv cont netnert , 



(3) solitao confinemeni shill not be combined with cellular confinement or with sepnrate eonfine- 
ment nor cellular confinement w ith separate confinement, so as to prolong the total period of seclusion to which 
the prisoner shall be liable , 

(4) whipping shall not be combined with an> other form of punishment except celluhr or separate 
confinement and loss of pn\ ileges admissible under the remission s>stem 

48. (l)The Supenntendem shall hue power to award a»} of die pumshmenb 

wn^trVs inland eiuiineriied in the two last foregoing sections, subject, m the case of separate confine- 

ment for 1 penod exceeding one month to the prei lous confirmation of the Inspector 

Geiienl 

(2) No officer subordinate to the Supenutendent shall hue power to award aii) punishment what 

ever 

49 . Fxcept b> order of i Court of Justice, iio punishment otlier than the 

co^ance"” wiih* puiiishmetit Specified in the foregoing sections shall be inflicted on an> pnsoner, and 

arrtton orfBQing no punishment shall be inflicted on an\ prisoner oUierivise thin m accordance wiih 

the pro\ isions of those sections. 

50. (1) No punishment of penal diet either sing1> or in combimtion, or of whipping orof changeof 

libour under s. 46 clause (2) shill be executed until the pnsoner to whom such punish 
to^fi*n«s tnent has been awarded has been examined b> the Medical Officer, who, iihe considers 

punithm^ni the prisoner fit to undergo the punishment, shall cerlit> .iccordingl) m the appropnat' 

Column of the punishment book prescnbed in s. 12 
f2) If he considers the prisoner unfit to undergo the punishment, he shall in like manner record hi' 
opinion in writing and shall state whether the pnsoner is absolutelj unfit for punishment of the kind awarded 
or wliether he considers any modification necessary 

{3J In the latter case be shall stite what extent of punishment be thinks the pnsoner can undergo 
without injur> to his health 

51 . (1) In the punishment book prescnbed m s. 12 there shall be recorded, in respect 

punishment inflicted, the prisoners name, register number and the class (wnetlie 
^niriM in pun ilimrnt habitual Of not) to which hc belongs, the pnson-oRence of which he was 

the date on which such pnsorvoffence was committed the number of P^*'*®^* ^*- 1 ^ 
offences recorded against the pnsoner, and the date of his last posonn^fTence, the punishment awarded an 
date of infliaion. , , 

(2) In the case of every senous prisonoffeitce, the names of tlie witnesses proving 
shall be recorded and, in the case of offences for whtcli whipping is awarded, tJie Superintendent sha re 
the substance of the evidence of the witnesses, the defence of the pnsoner, and the finding with tlie rcaso 
therefor 

13) Against the entries relating to each punisliment the Jailor and Superintendent shall afh'‘ 
mm ils as evidence of the correctness of the entries 

52 . If an) prisoner is guilt) of any offence against pnson discipline which, b> reason oi !>•=’ ^ * 

frequently committed such offeiKesorotfierwise, m the opinion ol the Suj^"' 

IS not adequatelj punishable b) the infliction of any punishment winch he 
under this Act to aw ird, the Superintendent may forward such pnsoner to 
of the District Magistrate cr of any Magistrate of the first class ‘ or Prendency ATagulraU ' having ju^^ 
together with a statement of the circumstances and such Magistrate shall thereupon inquire into 
diargQso brought agiuist the pnsoner and, upon conviction, nia) sentence him to impnsonment ”1 
extend to one ) ear, such term to be in addition to any term fw which such pnsoner was undertoiUo ^ 
ment when he committed such offence, or may sentence him to any of tlie punishments enumerated m 

Prov ided th it " any such ease may be trans/erred for ttiqmry and tnal by the Distnet Jl/agts , 
J^Jagttlra/e ojlhe first class and by a Chuf Prestdency Magistrate to any other Presidency Magu • 
prov ided ilso thit no person shill l>e punished twice for the same offence 

Mote. — Thewords, ‘ or Presidency Magistrate' were inserted and corresponding 
the fitbi proviso!)) Act XIII of 1910 m order to meet the judgment in 32 M. 303 where it w w 
the amendment thit ordinani) a {’residency Afagistmte would not be included in the terms 
trite or *• Magistrvte of the first class. A {’residency Magistrate, therefore, hid no jurisdiction to tO 
aiuders 5»uf \ct 1\ of 1894 
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_ 53. (I) No punishment of whipping shall be inflicted in instalments, or except 

m the presence of the Supenntendent and Medical Officer or Medical Subordinate. 

(2) Whipping shall be inflicted with a hght rattan not less than halfaninch in diameter on the 
buttocks, and in case of prisoners under the age of sixteen it sliall be inflicted in die of school discipline, 
with a lighter rattan. 

54 . (1) E\ery jailor or officer of a prison subordinate to him who shall be guilt> of any violation of 
dutj or wilful breach or neglect of an> rule or regulation or lawful order made by 
bo?inn»n» competent authority, or who shall mthdraw from the duties of his olfice without 

permission or without having given previous notice in wnting of his intention for the 
period of two months, or who shall wilfully overstay any leave granted to him or who shill engage without 
authority in any employment other thin his pnson-duty, or who shall be guilty of cowirdice, shall be liable, on 
conviction belore a Magistrite, to fine not exceeding two hundred rupees or to impnsonmeni for a l>enod nut 
exceeding three months, of to bolli. 

(2) No person shall under this section lit punished twice for the same offence 

Hotes.-!. ,S«4K.-W.P.H.C.R,I 

2. DIsobedlenee orders framed by eompetent aatbority an offence.— Rules and ordem made by the 
Inspector-General of Pnsous within the scope of the authority conferred on him by s 5, are rules and regulations 
made by competent authority and as such are executive rules and orders, the breach or disobedience of which are 
made penal by this section* 7 fi. L. TL 49 b 14 Cr. L J. 619. 


CHAPTCR XII 

Miscellaneous. 

55. Any pnsoner, when being taken to or from any pnson iii which he may be lawfully confined, or 
whenever he IS working outside or IS otherwise beyond the limits of any such pnsoo 
Eitramurti c u • 1 o d r, in or under the lawful custody or control of a pnson-ofTicer belonging to such pnson, 
fwwlii"'* rmpiormMi «f deemed to be In pnson iiid shall be subject to all the »me inadenB as if he 

were actually in prison. 


56. Whenever the Su|Krintendent considers ii necessary (with reference either to the state of the 
pnson or die character ut the prisoners) for thesaiecustody Of any pnsoners that they 
CoaBn.iD.nt in iroof ghould be Confined In irons lie may. subject to such rules and instructions as may ba 

laid down by die Inspector-General with die wiiction of the Local Gov enimenL so confine them. 


C4>BBn»n)»nt ot prMOMn 


57. U) Pnsoiiers under sentence of transjiortation may, subject to any rule# 
made under s. 60 be conlmed in fetters for the first three months alter admission 
to priMjn. 


(2) bhould the Supenntendent conMder it nece-.'^ary either ior the safe custody of die jmsoner himself 
or for any other rea-son, that fetters should be retained on any such jmsoncr for more than diree months, b« 
shall .ippl) to the Inspector-General for N.inction to their retention lor the penod for which he comidcrs ibeif 
retention necessary and the In>ivector-Ceneral may Nanction »uch retention accordinglv 


Note.— hor rules nude under dm section tor laying down whai are ' {xisooeiflences etc yer General 
Statutory Rules ind Ordens ^ oL til 

lor subsidiary rules made by die Govemmcni of the IVced l“n>virH-es. GO Ntv 2V7$ and 
No 2 .W \ I 25-R, d.vied Oodi Juh and 7ih Au|:u%L 


. . . , 56. No IxT^cr shall l,c |>ut in irons or under mechanKal resUAint by the 

lx .. nm Dot to U IroBod ... , . 

Juinr »to.K DDeor JaiVx on hii own audionty. cxevjn tn case of tagetit iwcessity, in which cate notice 
DWMir thereitf shall lx fixthwlth given to the hupenntendeot. 
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5 9 . The Governor General in Council may for any part of British India and each 
Power to fflak# rafM Local Government with the previous sanction of the Governor General mCounal 
may for the lemtones under its administration, make rules consistent w ith tins Aci- 

( 1 ) defining the acts which shall constitute pnson-offences , 

(2) determining the classification of priMin offences intosenous and minor offences, 

(3) fixing the punishments admissible under this Act which shall be awardable for commission of 
pnson-offences or classes thereof 

(4) dectanng the circumstances in which acts con»titiittitg l«th a pnson-offence and an offence under 
the Indian Penal Code may or ma> not be dealt with as a pnsoii-offeni-e , 

(5) for the award of muks and the shortening of sentences , 

(6) regulating the use of arms against mj prisoner or body of prisoners m the case of an outbreak or 
attempt to escape 

(7) defining the circumstances and regulating the conditions under which prisoners m danger of d«uh 
may be released 

(8) regulating the transfer from one part of British India to another of prisoner whose term of trans- 
portation or imprisonment is about to expire, and 

1 .9) generally for carrying into effect the purposes of this Act 

Kote — For Rules for Inspection Superintendence and Management of Jails In the Madras Presidency 
see G 0 No 1655 Judieta! daUd 17/A October, 1901 


60 . The Local Government may subject to. the control of die Goternor 
General m Council make rules consistent with this Act- 
fa) for the classification of pnsons and descnptioiL*ind construction of wards cell* «wid oibwpUces 
of detention 

(b) tor the regulation by numbers, lengihor character oi sentences or otherwise, of the pnsoners w 

be confined in each class of prisons, 

(c) tor the government of pnsons and for the appointment guidance, control, punishment and dir 

missal of all officers appointed under this Act , 

(dj as to the food, bedding and clothing of cnmiiul prisoners and of avB prisoners inamtaii'el 
otherwnse than at their own cost , 

lej lor the employment instructions and control of convicts withm or without prisons , 

(/) for defining articles the introduction or removal of which into or out of pnsons without uS 
authonty is prohibited , 

(g-) for classifying and prescnbmg the lorms of labour and regulating the periods of rest fr6m labou, 
tAj for regulating the disposal of the proceeds of die employment of pnsoners , 

(jJ for regulating the confinement in letters of pnsonen, sentenced to transportation , 

(jl for the cla-siiication and tlie iieparation of pnsoners , 

t*) for regulating the confinement of convicted criminal prisoners under s 28 , 

(/) for the preparation and maintenance of history tickets , 

(>;;) for the selection and appointment of pnsoners as officers of pnsous , 

(«) for rewsrds for good conduct , 

(o) lor regulating the transfer of pnsoners whose term of transportation or impnsonmeni is a 
expire 

(/) for the treatment, transfer and disposal of cnminal lunatics or recovered aimmd 
fined m prisons , 

(^) for regulating the transmission of appeals and petitions from pnsoners and tl'eir coinniu 
tionswith tlieir friends , 

(r) for the appointment and guidance of visitors of pn-*o«s 

(r) for extending any or all of the |»rovisions of this Act and of the rules thereunder minal 

jaib or special places of confinement appointed under s. 54l of the Code of f 
Procedure, 1682 and to the officers employ^ -vnd the pnsoners confined therein 'ind 
(/> generally in regard to the admission custody, employment dieting treatment ancl ree^ 
prisoners and for other purposes consistent with this Act 
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Kote.— There is no provision of law erapowenns a Cnmina! Court passing a sentence of Imprison* 
tnent, to divide the impnsonment between different jails It would seem froms. 541, Cr P C, this section 
and the Pruontri Act that this power belongs to the Local Government and Inspector General of Prisons. 

SaUnlalBST. 

61 . Copies of rules, under ss. 59 and 60 so hir ns they affect the government of prisons shall be 
Exh b I on of cop M ot exhibited, both in English and in the Vernacular in some place to which all persons 

employed vv ithin a prison have access 

62 . All or any of the pouera and duties conferred and imposed by this Act on a Supenntendent or 
Exerc »e of powon of 'fo^hcal Officer may m his absence be exercised and performed by such other officer 

Soper Id t«nd«D t eni] ^s the Local Government miy apnoint m this behalf either 1 v name or by his official 
Jled lol Officer , t ft J J 

designation. 

THE SCHEDULE 
En vctments Repealed 
(See Section 2 ) 


Acts of the Gotemor General in Council 

MU An Act for the better control of the Jails uithin So much as has not been 
the Presidency of Bombay re|>ealed 

.XXVI Pnsons Act, 1850 .... . - . - do , — , ^ 

X\ I a«s f ocil rxlem Act, IR74 . I bo much of 1 art (d) of thethird 

../ / ^ ) scliedule as relates to Act VIII 

j of 1656. 

XIV An Act to assimilate cenaio touertbfthe Local LSettfon2 
, Government of the Northwestern Provinces I 
I and Oudh I 


\U Repealing and \mendingAct. Ii>9l 


So much ot the second Schedule 
as relates to Acts \ III of 1656 
and \X\ I of 1870 


Acts of the itovernor of Fort St George in Council 
\ I Madras Jails yet. 1869 i So much as has not been 

I repealed. 

\]| I Madras Jalb \ct Ameihlmeni Act, 188^ The whole 

11 \ II ’\ct to amend the Madras )aib> Act. )8e>9 \ Do. 

Acts of the (tO enter of llombay in Counetl 
II An Act for the regulation of jaib in the City and So much as hat not b^n 
lY^idency of Bombay and the en*on:ement of repealed excej t st. » to 1* 
discipline there! I. both incluutoas amended by 

Bombay Act 11 of liwi 

II An \ct to amend Bomluv ActI1o 1|8“< ‘'•■ciionSL 

1\ \n aa lo anieuJ the Law concerning ibe con- The whole 

i nement ot avil pnvmers liable to imprison 
nieni under the Cnminal IVocedure Co>le. 


\h\7 


An \a t > f trther amend Bombay \ct II oi I8"4 
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THE SCHEDULE—Enactments Repeai-ei>— ) 


■\ ear j 

No 

Title or Short Title 

Extent of Repeal 

1 j 2 ; 

1 

1 ‘ ■ 

1864 1 

11 

ids qJ the Lieutenant Governor of Bengal in 
An Act for the regulation of Jails and the 
enforcement of discipline therein 

So much as has not been 
repealed 

1865 

1 

\ 

An Act to amend Act II of 1864 passed by the 
Lieutenant Governor of Bengal m Council and 
to extend the provisions thereof to the I rest 
dencj ]ml 

Do do 

lH7i 

1 

! 

Regulations viade under the Statute, 33 Victoria 
\ III 1 Southal Purg-inins Seltleme u Kegi lations I 

Chapter 3 

So mucli of the Schedule (a> 
amended b> Regulation III w 
18861 ns relates to Bengal ACo 
11 of 1864 and V of 186a 

1874 

IX ! 

Arakan HiU Disinct Laws Regulation !874 

So much as relates to Act XXVI 
of 1876 

1870 

n ' 

Assam Pnsons Regulations I87» 

1 The whole 

1890 1 

I 1 

1 British Bafuchistan Lavvs Regufauon 1890 | 

! 

So much as relates to Act YXVI 
of 1870 


APPENDIX XI. 

INDIAN OATHS’ ACT No X of 1873 


{Rtceived the Governor GenerttFs assent on the 8M Aprtl 1873) 

CONTENTS 
I — Freli>unar% 

1 Short title. 

Local extent 

2 \Repe(ilei'\ 

3 Saving ofcertaiD oaths and affinnaiions. 

11— Authority to apsmnistek Oaths and Affirmations 

4 Authority to administer oaths nnd affirmations. 

Ill— Persons whom Oaths or Affirmations must be made. 

a Oaths or affirmations to be made by — 

(a) Witnesses 
Interpreters 
(f) Jurors. 

h Affirmations by natives or persons objecting to oaths 

I\ — Forms of Oaths and Affirmations 
7 Forms of oaths and affirmations 
8 . Pow er of Court to tender certain orths. 

9 Court may ask party or witness whether he will make oath proposed b> opposite party 
JO. Administration bf oath U accepted. 

— tl EMdence conclusive as against person ofleni g to be bound — 

12. Proce lure in case of refusal to mike cnth 
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\’ — Miscellaneous 

J3 Proceedings and ex idence not invalidated b> omission of oath or irregulant) 

14 Persons tnxms evidence bound to state the truth 
la Amendment of Act XL\ of I860 sections 178 and 181 
16 Ofhaal oaths abolished ^ 

SCHEDULF ^ 

[^Reptaled by the Repealing Act XII of 1873 ] 

’ An Act to consolidAYf tuf I ax\ kblatinc to Judicial Oaths and for otiirr rtiRPOSFs 

Whereas it is expedient to consolidate the law relating to judicial oaths iffirmations and dcclara 
tions and to repeal the law relating to ofhaal oaths afhrmttions and dechnlions , 
'* It IS herebj enacted as follows — 

Note> — For a discussion*of the nature of jidicial oaths and afhnnatons and the histor> of Indian 
Legislation on the subject see 10 A 207 

I — PRELIMINARV 

Shortitir. 1 This Act ma) lie called The Indian Oaths Act 1873 

Itcxtendb to the whole of Dntish India and so far as regards subjects of Her Majestj to the temtones 
local rzirat of Nattxe Princes and States in alliance with Her Majestj 

Note.— Bj notification under s 3(a) of /Ae ScAedu/e Dtslnet Act \1\ of 1874 this Act has been 
declared to be in force(i) in the Distnctsof Haaanbagh I ohardaga Manbluim Purganna Dhalbhum and the 
Kolhan in the Distnctol Smgbhum— t7a <>/" 1831 Parti p 504 , pi) m the Norili \\ estern Provinces, 

Tarai tbid. 1876 Pan I p SOs (iii) in Ganjam and \ iragapatam— £7a elU of India 1808 Psrt i p. BCT, 
Fort St George Gazette 1893 Part I p 666 tnder s 5 of the same Act this Act has been extended to- 
Coorg— G« tUe of India 1876 Part I p <17 
2 . [Refiea/edby Mel\Uotim] 

3 Nothing herein contained ipplies to proceedi igs before Court mnrtial • or to oaths afTimiations or 
6iT a of ecrti n ooll* declarations prescnbed b> any hvv which under the provisions of the Indian Councils 

•ndaOirmii n< Act 1861 the Governor Generalln Council has not power to repeal 

II— AtTHORtTV TO ADMIMSTFK OVTHS AND A> FIRMATIONS. 

4 The following Courts and (versons are authonzed to administer 1) themselves or 1 y Rn officer 
Author t to idoiBliUr empowered!) them in this behalf oaths nnd afl imatioos In discharge ol the duties 

oath, And on* or in evcrcise of il e po vers imposed or confcnetl upon them resjiectivcl) 1 > hw — 

(a) All Court* Slid persons hxving l»> law or consent Of jxinles authonl) to receive evidence 
(i) The Comnnnding Officer of an> Military Station occuj led 1 > trnojis in the service of Her 
Majesty jirovided 

( 1 ) that the o.vt]i or all rmiuwn be adinimsiered utlhin the Linib of llie station, and 

t2} thit 11 e oath o afhmui on tie «vKh as a Justice of the IVaie h comjvetent to 1 1miiii ler in 

Bnti 1i India- 

Note.— A Magistrate vctnig i » Icr s ist Cr I C is a Coiat acting in the discharge of lie duty 
i[n|>ov.M on him t>) law and is tl erei ire aulh nre«l t administer oaths under U is sectiu l 29 M Vi />>llirteing 
19 M ill -tn I rrr Notes toa. 164 Cr I L 

111 •— Persons bv vvmom Ovtiis or Aifiruations >iist er mvde. 

^f'svh* ^ V* 5 1 1 iths «x’ aP nnai ons M all t>eitvadel’5 th-f Vjwing |«ersons — 

(dl Ml vuitnesses iful b 1 1 &a) all j«cr»on» who rvj> U« uL) l>e evamincl or gue of 

rr>ju nrd to give evidencr In <» lie ore any Court or irg In law or ct»n-"ii 

* f parties authorirv tommlnesuch pervam or to receive evid'We 

[I in rrjiWrrv ol ur* ions ps.t to^ and evi ‘enre given l«v wi iesv-» a J 
If jimev 



IndAB AnvW«t/ 


.V*rt*«* ii« tv^-k ta K>iir*v An TX wT 1,-f aaV laeas Kf-ae Art XS J af Iwf 
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Nothing herein contained shall render it lawful to administer in a cnmmal proceeding an oath or 
affirmation to the accused person, or necessary to administer to the ofEaal interpreter of any Court, after he has 
entered on the exeaitton of the duties of his office an oatii or affirmation that He will faithfully discharge those 
duties. 


Notes.— 1, Intentional omission to administer oath.— Notes to ss 6 and 13 below 

2. Where Coarts have no authority to administer oath.— {i) No oath can be administered to an 
accused s 342 (4) Cr V C , fK/ra, and notes thereto An accused cannot, therefore, be prosecuted for having 
sworn to a false affidasit in support ofm nppltcation for transfer, Weir 1, $22} and s«also 28 1.705; 19 A. 
200. (ii) Where the petitioner made certain allegations against a Munsiff before a Judge and on examination 
by the Judge made a statement on affirmation in support of hu allegations which were subsequently found to 
be false, he could not be proceeded against for perjury because the Judge had not authority to examine him on 
oath and the oath having been made and the evidence given coram non-judtes, could not form the subject of 
a prosecution for perjury 186t W. R. Cap. As. (ui) Similarly a pleader giving a false explanation on solemn 
affirmation when asked to exphin his conduct under the Legal Practitioners* Act 6 M. 252. (iv) An heir of 
an employee in the Telegraph Department supporting his claim before the Distnct Judge b> false witnesses 
under an oath which the Judge was not competent to ndminister 6 A. 108. (v) A Native Christian giving 
V-- u 1 — , er t j . • t - applicable to Chnstians IK. H. C.R.1W* 

10 act under the Registration Act but not 
< ■ ! ^ 4, sc statement in a verified petition presented 

under 5. 19 of the Income-tax Aa to a Talisildar who was not an officer competent to receive such a petiuoa 
5 M. H. C. R. 326| were all held not guilty of giving false evidence also 11 Bom, H. C, R. 11 , 12 
B.l}20&72(;5 A, 17, llC.eS3;24C.7SS}6M. 252,11 B. 702 (F.B.) and fer Notes to ss 4 (»«) and 47b of the 
€od& 

3 Where oath eooW legally be administered.— In proceedings under 5- 133, Cr P C , since a partj to 
such a isi Civil Proceeding i>i not an accused person, wiihtn the meaning of s 369, Cr P C, an oathcou 
belegallv idministered 2C.b.J. 119. An oath could also vahdl> be administered to a witness rfiakm^ 

statement under s 164, Cr P C llM.I2latp «3;29M.89,but not where the person examined is an accnsed 
person. 27C.U9. &'/sl42, CrPC Anaccorofiice, if he is not an accused under trial m the same case, iv 

a competent w itness, and maj be examined on oath iCr. L. J liSs 10& W. H. 962andr#rs 4 (iH)of theCr r 
Code and Notes thereto also 37 C. 52 

4. Oath or aolenm afiLtmetieii.— A vvitiicSb may be examined on oath or solemn athnnatio" 
cannot be both sworn and" put on solemn ifhrmation at the same time. 13 W. B. 17. 

5. Effect of omluiOB or trregaUruy.— The omission to take any oalh'bri an> i^t-e^uranl) uUhefonH 
in vyhivh « Is administered does not invalidate the |Koceedings. 21 W. R, 31 ; 20 W. R,19, .yrrs-^lJ 

s. 537, Cr P C 

6. Otniition to admlaUtcr oath to fnteFprcter.r— The omission to administer an batli to an Inleipret*^ 

under s 5 ($) of the Oaths' Act {X of J87J), does not b> reason of s. 13, render the evidence ot a witness vvhosc 
evidence was interpreted bv him inadmissible ^against the latter on his subsequent inal forgiving false . 

The only effect of the omission is to make it incumbent on the pro'^ecution to prove the accuracy o 
translation. 20 W. R. 19, (i//rotr{/38 C. 808. 

6, M'here the witness, interpreter orjuroris i Hindu or a Muh nnniadan, orhJ> 

r*frw"»” Vb it 'u objection to making an oith, he shall instead of making ad oith nn e 
aihrmation , 

In even other case tin. witness, mierpreier or juror, shill make an oath 

Notu. — }. Effect of omitting to admInUter oath Intentionally. — This section imperalivcly 
ih il no person xhall lestl^ as a witness except on o.ith oraftirmition, and notwithstanding s.lJ,lhe 
o a child ol « or 9 jcarsof ai.e IS in idmissibl*- if it his lieen ulvisedly recorded without any oatli nr aflinni 
twn. 10 g.TOT.renrra jrr 14 B L B. 29«5 23 W. R 12;1«B L R. 295 n ; 22 W* B- * 5 18 B 359; 10 On. va. 
367 — 7 Cr L.4.89{tBCW K. 1323 {See Note 4 to s li) 25 Cr. L J. 317. 
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3 Having regard to the language of the Act a Court has no option when once st has elected to take 
the statements of a person as evidence, but to administer to such person eitlieran oath or affirmation as the 
case may require. In a trial for murder before the Court of Session one of the witnesses was a boj of 12 years 
of age and in answer to questions put by the Sessions Judge, he said that he worshipped Debi and understood 
the difference between truth and falsehood that he did not know what would be the consequences here or 
hereafter of telling lies, but that he would tell the truth The Sessions Judge proceeded to record the boys 
statement but without administering to him any oath or aflinnation Held that there was nothing in the law 
to sanaion tins procedure on tjie part of the Judge 11 A. 183. 

3. The CMdence of a witness who was examined on simple affirmation und^r the direction ot the 
Judice IS admissible as eiudence (Jackson, J dtssenltug) 23 W. R. 12 , 14.B L. R. 291 ; 32 H. R 14. 

IV— Forms of Oaths and Affirmations i. , 


of osibt knd aSr 


7, All oaths and affirmations made under s 5 shall be administered iccord 
Ing to such forms as the High Court may from time to time presenbe. 


And, until any such forms are prescnbed by the High Court such oaths and xihrmations shall be 
administered according to the forms now in use. 

Explanation — Repeated 6y Ho Lower Henna Courts /tef y/o/ 1900 SeA // 

Note.— Forma.— For forms of oatlw prescribed in Itombay see BomSay Local Rules and Orders, 
Edition 1896, VoL I, p xxxii 


Burma see Burma Laws Ltst Edition 1897 p. 47 

Madras Madras Local Rules end Orders Edition 1903 VoLl,p >S 

United Provinces net H W P and Oudh Local Rutes and Orders, Edition 1894 p. 24 

Ctnxrz\^e\tices,set Central Prennees Ltst of Local Rules end Orders Edition 18«6 p is 


6 Ifanyparty to, or witness m. any judicial proceeding offers to give evidence on oath orsolemn 
affirmation in any form common amongst or held binding by |>eraons of the race oc 
*'’*^*^ persu-asion to which he belongs and not repugnant to juspee or decency and not 
purporting to affect any third |>erson the Court may if it lliinks fit notwithilanding 
anything hcreinlieiore contained tender such oath or art rmation to him. 

Note.— ProTliIeas «f thli Act do aot apply to criminal proceedings.— Tlie expression |>art} to a 
• judicial proceeding’ docs not include eitlier tlic complainant or the accused m a cnminil case and a Magiv 
trate is not bound to decide the case on the esidence of the witness who swears the special oath. IS B 393 j- 

9 B. li, R. 139 a iSCr L.J 33. Theprovisiou>ot the Actareapphcableonty to proceedings in which the matters 

litigated are civil rights which the p.artif> are al hirefiy to forego and of which the Co ms are competent to 
enforce a renvinaation. Vclr 1,933. 


9 If any pany to any judiaal proceeding ofiers to be bound 1<y any sudi oath orsclenin afhrmatJOii 
as IS mentioned in s. 8 if »udi oath or affirmauon is nude by the other party 1 1 or by 
wV^ Vh»tb»r wdtness in sudi proceeding die Court may if it thinks fit. ask such party or 

■<tv» br witness or cause h m to l>e asked whether or not he will make th* oadi or 

•vfMi.psnr ertirmation 

rrovulcvl that no party or wuneN* Jiall l>e conn»en»al to attend |>ersoiiall) in Co rt for Lhe 

purp>«-e of aiiswenng sudi question. 

Rete.— \ parry who has agreed to t*e bound by die oadi of a witness under d i« section ought n>jt i » Ie> 
allvwed to will dnw artiitranly from the agreeroeni 1309 A. V. R 389, wf^^e 4 A. 303 anl llA.49a.e 
re erre<l to. 


10 If •■‘K'h party witnews aiTtT.» to make Midi <»ath or afflrmatiot. tV C '-.^t su 

administer it. or 11 it is Midi a nature that it may be more coavcmec'iy ma>l* Ou 
aa» Mosik If Court, d>e Coirt mas t'swe a cDm.’nlssIoo to am per>in lo it. aM 

tuthonre him to take die cvfJctirr o' t**“ {x^son ta sw^rB or affL'^oe-l an 1 
it to die Court 
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Nothing herein contained shall render it lawful to administer in a criminal proceeding an oath or 
affirmation to the accused person or necessary to administer to the offiaal interpreterofanyCourt,afterhehas 
entered on the execution of the duties of his office an oath or affirmation that he will faithfully discharge those 
duties 


Notes.— 1, Intentional omission to administer oath —See Notes to ss 6 and 13 below 

2. Vhere Courts have no authority to administer oath. — (i) No oath can be administered to an 
accused s 342 (4) Cr P C , 'upra ind notes thereto An accused cannot, therefore, be prosecuted for having 
sworn to a false affidatit in support of an *ipplication fw transfer, Velr !, 822 } and also 28 JL. 703 , 19 i 
200 (n) Where the petitioner made certain allegations against a Munsiff before a Judge and on examination 
by the Judge made a statement on affirmation in support of his allegations which were subsequently found to 
be false, he could not be proceeded against for perjury because die Judge had not authority to examine him on 
oath and the oath having been made and the evidence given caram non-judtct could not form the subject of 
a prosecution for perjury 1864 W. R Gap 45 (in) Similarly a pleader giving a false explanation on solemn 
affirmation when asked to explain his conduct under the legal Practitioners’ Act 8 H 232 (iv)An heir of 
an employee in the Telegraph Department supporting his claim before the District Judge by faUe witnesses 
under an oatli which the Judge was not competent to administer t A. 108. (v) A Native Christian giving 
ialse evidence though solemnlj affirmed under Act V of 1840 not applicable to Christians. 4 K H C. R. IW 
(vi) A person making a talse statement before a person purporting to act under the Registration Act but not 
legnll) authorized to do so 20 C 719 (\u) A person making fake statement in a venfied petition presented 

under s. 19 of the Income*tax Act to a Tahsild^ who was not an officer competent to receive such a petition. 
S H H, C B. 326, were all held not guilty of ginnj, false evidence See also 11 Bom, H. C. R. 11, 19 
B. 1,20 0.724,5 A 17 , 14 C 683, 24 C 755 , 6 K 252,11 B 702 (FB ) and Notes to ss 4 (>«) a''d -I?** of 
Code. 

3 Where oath ceuld legally be admmutered —In proceedings under s. 133 Cr F C since a part) to 
such a gutsz Ci\il Proceeding is not in accused person, withm the meaning of s 369, Cr P C, an oathcou 
belegallj ddmimstered 2C.t J, 149 An oath could also ia!idl> be administered to i wimess makingj 
statement under s 164 Cr P C 16 M. 42i at p 423 , 29 H. 89, but not where the person examined ts an accused 
person. 27 C. 433 Sees 341 Cr P C An accomplice if he is not an accused under trial in the same case, i» 
a competent witness and maj be examined on oath 4Cr.L. J 145 IOC. W.H.962 andjrrs 4 (»«)oftheCr r 
Code and Notes thereto See also 37 C 32 

4. Oath or solemo affirmatieiu— A witness may be examined on oath Or solemn alfinnaliou but he 
cannot be both sworn and put on solemn affirmation at the same time 13 W. R. 17. 

5. Effect of omiMloB or IrcegaUrlty,— The omission to take aii> oathtir, anj mtheiorm 

in which u IS administered does not iiu alldate the iM-oceedings 21 W R.31, 20W.R.19. 

s. 537, Cr P C 

6. Omiitioa to adminUter oath to Interpreter.— The omission to administer an bath to an interpreter 

under s S (5 j of the Oaths Act (\ of 187J) does not b> reason of s. 13 render the evidence ot a witness whose 
evidence was interpreted b> him inadmissible ^against the latter on his subsequent trial forgiving faUe tvi 
TheonI> effect of the omission is to mike it incumbent on the prosecution to prove the accnricj o 
translation 20 V R 19, 36 C. 808 

J 6 , \\ here the witness interpreter or juror is i Hindu or a 'luIunniiudaH orh^ 

Wt /erionV objection to miking an oiih he shill liisteid of making ui oith nn v 

iffirmation 

In even oihercase the witness interpreter or juror sli ill mike in oath 

Notet. — 1 Effect of omitting to admloltter oath Intestionally — This section iini>erati\cl) 
thit no person shall testi^ as i witness except ono.ith or iffirmition and notwithstanding s. 13 the evi 
o a childol 8 or 9 jeirsot i^e IS in ulmissibl ifit Ins l«en idvi wll> recorded without my oalli or 
til 10 A 207 , eon/ru ire U B L R 294 { 23 W R 12 , 14 B L R 295 n , 22 W R. 1 , 1« B 359 ; 10 On C 
XT —7 Cr l~3 89 } 18 C W N 1323 [See Note 4 to x 1 1 ) 2S Cr L J 317 
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3. Havingregard to the Ungxiag^ of the Act, a Courthas no option,, when once it has elected to take 
the statements of a person as evidence, but to administer to such person eitlier an oath or affirmation as the 
case may require. In a trial for murder before the Court of Session one of the witnesses was a bo> of 12 ye irs 
of age, and in answer to questions put by the Sessions Judge, he said that he worshipped Debl and understood 
the difference between truth and falsehood that be’did not know what w-ould be the consequences here or 
hereafter of telling lies, but that he would tell the truth Tlie Sessions Judge proceeded to record the boy's 
statement, but withoutadministenng to him any oath or afhrmation Held that there was nothing m the law 
to sanction tins procedure on tjie part of the Judge 11 A. 133 

3. The eiidence of a witness who was examined on simple ai!i(mation under the direction ot the 
Judge IS admissible as eiidence (Jackson. J dtssenhag) 23 W. R. 13 $ 14.B. L. R. 29i; 82 W. R II. 


IV — Forms of Oaths and Affirmations ? 

Form* of o»ih» ind affir ojths and affirmations made under s 5 shall be administered accord 

mat on* iHg to such forms as the High Court may from time to time prescnbe. 

And until any such forms are prescnbed by the Higli Court such oaths and alhrmations shall be 
administered according to the forms now m use. 

Explanation— ‘Repeated by the Louer Henna Courts Act yj of \9W}, Sck, II 

Kote.— Formt.— For forms of oaths prescnbed in Rombay, see EoniSay Local Rules and Orders, 
Edition 1896, VoL I, p. xxxu 

Burma see Burma taws List Edition 1897, p 47 

Madrts, •see Madras Local Rules and Orders, Fdition 1903 Vol I, p 15 

United Provinces see H W R and Oudh Local Rules and Orders, Edition 1891 p. 24 

Central Provinces Central Provtnees Ltst of Local Rules and Orders Edition 18*6 p 18 


8 If any party to, or witness in, an) Judiaal proceeding, oSers to giie evidence on oath orsolemn 
affirmation in an) form common amongst or Jield binding b) {lersons of the race oc 
***"^^^ persuasion to which he belongs and not repugnant to juspce or deeenc), and not 
purporung to affect an) third |ier»on the Court ma) if it thinks fit notwithstanding 
ail) thing hereinbefore contained, tender sudi oath or affirmation to him. 


Note. — PrevUIeni of thli Act do uot apply to criminal proceedla|t.->The expression port) to a 
'^judicial proceesling’ does not include eitlier die complainant or the accused in a criminal case and a ^laglv 
trate IS not bound to decide the case on ihecMdence of the witness who swears the special oath. 13 B SSIp 
8 &. L. R. 129 BE 13 Cr. U J. 33. The provisions ot the Act are applicable ont> to proceedings in which the tiuuers 
litigated are civil nghts which the p.arties are at lilierty to forego md of which the Co irts are competent to 
enforce a reinmcistioa Veir 1, 832. 


9 [f an) p.m) to any judiaal proceeding offers to be bound )<) an) sudi oath or »clenm athmuljon 
as is mentioned in s 8 if '•tirh o.ath or affiniution is made b) the other part) to or by 
witness in sucli |»roceeding die Court ma> if il thinks fit ask such part) or 
Mth rr>r.*..d br witness or cause him to Iw asVevI whether or not he wilt make tb* oath or 
•''** ** affirmation 

Innutcvt that no part) or witness shall l>e comfielled to attend itersooall) in Coin aol^l) for the 
purpr-e of answering such question. 

Kota.— \ p-irt) w ho has agreed to l>e bound b) tlie oath of -i w itncss under d is section ought not to le» 
atlswe^l to wiUitnw arbitmnt) from the agreement 1908 A. IT. H 338, wtiere 4 A 383 and It 1.48 are 
re erreil to. 


10 li s\Hh part) or witness agrtx-s to nuke such <udi or af*Irmition, the Onrt mi} pro-e^ to 
administer it. or if n iv oe such a nature dul n may be more eoaieaienUy mi de ou’ 
usm n Mik H Court, the Coan mav issne a commissloo to aa) pefvm to adirims'er It. and 

— aut-Sonrehim to take the evfJciireo* iV i-Tvon t j swors or a.'Srmed anirmum 
it to die Court 



■cx APPI Nt>l\ \I. [ss 

E»li»nM' con lu» »» »• j | , Tbt e\ idence mj Kivtn sliMI, a"* agilnsl the (>^rvoii who ofteret! to he bound 

*»*^Jn(f*"**" on'crttif tn iforcs \Kf, he conchwive proof of the nntter stited 

Hole.— CoBClailve proef.-^ This expre^^ton mu^t be understood in the >u whidi it is defined by 
s < of (he [nd\m FvuUttct Ad 8 Boni. L. Ib 19, where 4 B. L. It 97 (F.B ) is followed 

In s proceeding under s 144, Cr P C ,oneftflht, jwrties undertook to whithdnw his claim to the matter 
in dt^pllte ii the other pirty should nke tn otth Flie latter took tlie oith in the form proposed. Held thit 
the oath is not binding as conclusive proof in hi> jwoceedmg oilier than that in which it was taken, there 
being nothing to indicate th it it was Intended that the oath should bind the person at whose instance »t was 
made, ns being coiicliisue in any proceeding other than the one which the parties had in tlielr minds when the 
challenge was accepted 83 C. 3S6. In 24 M I*. J. 821| it was ArW, distinguishing S3 C. SB# and approvang 
24 K. 444, lint tile efTccl of taking the oath was merely to furnish conckisive evidence on the matter to which 
it rehtes whether the matter would be decisive of the whole controversy or not In a pre-emption suitthe 
guardian ad Mem of one of the defendants who was a minor, ugreed that tf tfie plaintifl took an oath, etc. then 
his suit should lie decreed The plaintifl took an oath Held that so fir as die''j»tatemenl of fact— •that the 
pfaintiffhad not refused to purchase the property— was concerned the minor defendant was Injitnd but not 
with regard to the igrecinent tb H the suit should l»e dccreevl 44 All. IIT. 


12 , If thtpirij or witness refuses to nnke the o ith or solemn athrmatioti referred to In s 8 jw shall 
not lie connielled to make it hm the Court shall record as^part of the pn>ceeOinRS 
iiiuire 01 the oath or aflirmalion proposed, the facts that hewns nsked whether he 
VNOuld make it. and that he refused it together with any reason which he pwy 

Assign lor his reins iL 


V — MISCEI I ANPDUb 

13, Nooimsbionto take tn> oath or mike ai»> aflirmation. no substitution of aiij one for any other 
Preeirdifii* n J t'TOfrtil'Uiiy whatever m the form iii which any one o( them » 

dM intt] dufd br emiM on iidnimistered shall imalidite any proceeding or render inadmissible an> ande”'-* 
e CM or rr»*oiriy whatever, in or m respect of which such omission, substitution or iregulariiy took 

place or sliall aflect the ohhgatioti of a w itncs» to state the truth 

Kotei— 1 Scope of the Section -» TliN section is only one of miny inMinccs indicating 
settled {wlicj of Uk Indian Legislature to prevent Justice being defeated bv a technical irregulantv 
aaiits the legal obligation of a witness to sjieak the truth while nt the s.ime time it provides agiiiwt the 
possible failure of Justice through i technical imrgulanty — /Vr Pikker.J, m 16 K. 105 at pH* 
clt ir there is a difference between acts of o/»nfin?w, and acts of cowwijitjon, and as this section mentions ouy 
acts of omission I dechne to extend the section to acts of oinumssion. >-/Vr Coulins CJ m ‘ 
IV Ut 

2 “ Omlislon.” — T |u» word is not limited to accident i1 or negligent onUbsioiis 19 0 353 It 

any kind oi omission 16 B S59, /cr Jvrdinv, J , dso arc 14 B L B 294 (F B ) It also refers to ftnssiofis 
tn uhnimsicroath^ to intirpretcn. and jurors as well nstovviines-.es. 36 C. BOS i«s.637, Cr I’ Code 

3. Oath not a (tine qua non) to the offence of giving falie evidence— The omission to ulmim 
the »vuli or nflirmition iJionxh iiiientionaJ w isan jrregiilanty cured by s. >3 J6 B 359 j 21 W. B 3*1 ** ^ , 

N. 1333 16 Cr. L. J 151, The ofTcnce of defined in s. 193, 1 1* C nn> be committed alUiont" 

person giving evulence has neither liceii sworn iu>r nlhmied 19 C. 855 1 IB C. Vf. M 1333 =■ 16 Cr L. J **l 

4 Presumption regarding administerlug of oath —Where it does not »p}>ear from the recorl thd 
cvith w IS uiimnistercd to a witnc*ss the re tsonable |>resumpiion would be iiithe absence of niiy siigi,cstio 
the cotunry. that the |’ro(xr pr H-edtirv in respect to the ndministenng of the oath was followed There is ^ 
provision of Itw rLsiuinn^ i Court lorsConllhc fictthat mouhwis •uhninistcred to Uie witness. IlA 

J.933t 18 C. W. H. 1333 

5 intentional omiulon to admlaliler oath or afflcraatlon.— I \en In the cav: ol n cluld ifiheji'*’^ 
elects to tal., his stiumcnts is evuUnci he slionid |iroces.d to ulnuinster oath or nnirmuimv fi'U ' 
slrlUHnul) rcif lins from »l nng so on the grnun 1 that the child cmnot undersiand die aatiin o' ^ 
Allircii itio 1 tir ,1 (xisitl tti of till ilild will itcvertliel ss l»e ndniissil le 5 Bom L. B 551 In 41 C- ’ 
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AIookefjie, J , observed that there Vvas divergence of jadiaal opinion on this point and that the question was 
by no means free from difficulty The case Was, however, deaded on other grounds. See also 14 B. L. R. 29S 
(foot note) and 16 H. 105. In 15 Cr. L. J.il6l (M.) it was held following 16 H. 105, and dissenting from 10 k. 
207, that though s 5 was imperative, the failure to administer the oath was an irregularity cured by this section 
The competency of a person to testify as a witness is the condition precedent to the administration 
no him of an oath or affirmation, and is a question distinct from his aedibihty when he has been sworn or 
affirmed. In determining the question of competent^, the Court under s llS of the Indian Evidence Act 
has not to enter into inquiries as to the witness’s religions belief or as to his knowledge of the consequences 
ot falsehood in this world or the next It has to ascertain in the best way it can whether from the 6x1601 of 
his intellectual capacity and understanding he is able to give a rational account of what he had seen or heard 
on a particular occasion. If a person of tender years or of a \eiy advanced age can satisfy these requirements, 
his competency as a witness is estabhshed, 11 A. 183. Where a person is competent to testify according 
to the provisions of s. 118, Indian Evidence Act, but is unable owing to his tender age to comprehend the 
nature of an oath or affirmation, this section relieves the Court of the necessity of administering an oatli 
or affirmation to him and the evidence of such a person recorded without oath or affiliation, may be admitted 
10 Oa. Ca. 337 Cr. L. J. 89. Where, in a tnal for murder, the Sessions Judge deliberately abstained fconi 
administering an oath or affirmation to the only eye-witness lo the murder on the ground that she was only 
SIX or seven years of age, held, that the evidence was admissible. 6 Patna L. J. 117. 

1 4. Every person giving evidence on any subject before any Court, or person 
bouBd*°tVrt«e*if« trtt*”'* hereby authorized to administer oaths and affirmations, shall be bound to state the 
truth on such subject. i / 

Keta.-*MBlllt 7 of trial does nat exempt from tiabQUy for giving falie evIdenee.->The verdict of a jury 
in a dacoity case was set aside and tnal de novo was directed on the ground that one of the Jurors onpnally 

empanelled was deaf and parually blind. Held that the nullity of the onginal tnal did not exonerate a 

witness from the obitgauon to speak the truth at the first tnal imposed by this sectioa Weir 1, 83f. See also 
i9 V.879i 10 0.601. 

AfMndmentofp.riBiCod* The Indun Penal Code, 8S. 176 and ISJ, shall be construed ns if, after the 

«« I7(*ndi<i word " oath " the words‘‘or affirmation" were inserted. 

• i 

16. Subject to the provision of ss. 3 and S, no person appointed to any office shall before 

entering on the execution of the duties of his office, be required to make any 0 . 11 I 1 , or 

Officiii o*t»)i«boinh»d make, or subscnbe any affinnaUon or declaration whatever 


APPENDIX Xli. 

INDIAN CRIMINAL LAW (AMENDMENT) ACT No XIV OF 1908, 


\Reettved the assent of ihe Goiemor General oa the Wth December, 1903] 

An Ad to provide fer the more speedy tnal of eerlam offences and for the prohibition of 
assoeiations dangerone to the public peace 


Sectiomi. 

I Preamble. 

Short title aiu! extent 


COVTE.VTS 


PART II 


Vntavful A** 

5. Definitions. 

X power to declare a>Noditlu 1 unliwfut 
4 Petvalnes 

4 (.ontmuaoce 01 tts^Kiaiion. 
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Whereas it is erpetlient to provide lor the more speedy tnal of certain offences and for the 
prohibition of associations dangerous to tlie public peace It is hereby enacted as follows — 

Kotfe—iSirtf the remarks of Jenk.ins C] , in 33 C. SS9 at 879 where owing to the course adopted by 
the prosecution most of the accused were in custody for o%er a year and without the benefit of any l^gal 
adviser The learned Chief Justice doubted whether when the Act XIV of 1908 was passed it could have b^n 
contemplated that a procedure was being sanctioned that would render it possible for accused pereons to be 
incarcerated for months without any access to legal ndvite 

Sioutiss a»xttnt 1 (IJ This Act may becalled the Indian Criminal 1 aw Amendment Act 190^ 

(2) It extends to the Provinces ot Bengal and of Eastern Bengal and Assim but the Governor General 
m Council may atany time by notification in the Ca ette of India extend the whole or any part thereof to 
any other Province* 


PART II 

* Unlawful Assonations 

T>«fiaton« IS. In tins Part-^ 

(1) association means any combin'iiion or body of persons whether the same be known by any 
distinctive name or not and 

(2) unlawful association me ins an assoaation. 

(a) which encourages or aids persons to commit acts of violence or intimidation or of which the 
members habitually commit such acts or 

wlmtb has been detlated vo be uTvlavvIuI by Vhe Governor General lu CtranciV wide* vSvt ifowea 
hereby conferred 


1 6. If the Governor General m Counal is of opinion tJiat any association interferes or has for its 
pov»*T to e«t»M *Moci» object interference with the administration of the law or with the maintennnce of hvj 
I on unlawful md order or that it constitutes a danger to the public peace tJie GovernorGencwl 

in Counal may by notification in the Cto tUe declare such association to be unlawful 


17, ^1) Whoever is a member ol an unlawful association or takes part m meetings of ny 

association or contributes or receives or solicits any contribution for the piirpo e ol 
*’*"*'* “ any such association or iii any way assists the operations of any sucli assocwlion 

shall be punished with impnsonment for a term which may extend to six months or with fine or with both 

(2) Whoever manages or assists in the management of an unlawful association or promotes onssiSB 
in promoUng a meeting of any sucli association or of any members thereof as such members sliall be pun v 
wi^ impnsonment for a term which may extend to three years or waih hne or with bod' 

18 An assoaation sfialT not be deemed to have ceased to exist by reason oni^i ^ 

dissolution or change of title but shall be deemed to conunue so long as any a w 
^ ^nt Buanw of a»»oc 4 combination for the purpose of such association continues between any niem 
thereof. 

Motes.— 1 Held that the accused^ act did not come wntlim the purview of either dause(l) 

s 17 of the Act as he did not comnbute tothe funds or assist iii the managemein ofan existing associatioi 

Held however, that the accused instigated the formation of an association which was unhwful u) 
s. 15 (2) (a) of this Act and therefore abetted its forrnauon and as any one becoming a membei of U'lt a 
ation or conlribuung funds to it would be guilty ol an offence under s. 17 (1) of this Act accuse 

anu timed to an abetment of an offence. S Lah. 1 See also 26 P I,. R. 409 and 41i 

2. A |>erson amvicted iiid punishecf under a. 6 of the Prevention of Seditious Meetings Act cam 
Ih. CO iMCted subsequently for the s.ame acts under s. 17 (2) of this Act 

Held also vhat an ordinary jwocession ttv whvdv no members of a»v vintawfut assuaalion t ike iwd '■ 
iiji fall Will in thi, dtf mtioii < f a n tctiii„ of unlawful assoaation 28 Cr L.J 223 — 

V <4 l»*e. B» tk • Act i«ba«c 3 pf 1 »«<! Ih* vlx*'* ef ** 
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APPENDIX XIII. 

GENERAL POLICE ACT No. V of 1861. 

CAs Monnii'n up to 7tii Marcu, 1003.) 

Received (/e GoverKor-Ceneratf pssenl on the Tlud March, 1801. 


CONTKNXa 

Preamble. , , 

SrcTiONB. 


I. InterpreUtIon<laiis»- . 

2 ConatiiutloR of tin* fore/* 

3 5upc;rinien(lence (n ili« Ixtcal (ioicrnmctit 
4, Inipcctof-Cen<fa1 of Police, etc 

5 powers of Inapecior-Oeneral 
JJiefcise of powers, 

6 [^/Cf pealed] 

7, Appcdntmeiit, dismissal, etc, of Inferior officers 
B Certificates to jwlice-ofTicers 
Surrender of Certificates 

0 . polic&ofTioers not lo resign without h-sve or two months’ nolle/- 
|0 police-officrTS not to enytgf In other employment 
JJ, [Repeated] 

12. power of Inspector Oneril to male rules 

13 Additional pollce-odicm eniploye/l at cost of irulivfdasls 

14 • • * ' • 

15 . • .• • 

ISA ' • ' r • •• • ’ • ioiii Interested 

in land. 

Id Recovery of moneys p()a(»|.. Milder Sections 13. It, fS ond |5A and tII*;ifH.il of tune when 
rccoverwl 

17 SiKXIal j>o!lces)flicer» 

IB Powers of sjierlal policesi/feers 
lU Kefiis-al to serve >is kpr< ijf {v>hcesdl>cr-rs 
20. Authodly to te* esertfvd by |wdiccoffeer» 

21 Village prjlicr-ofricrrs 

police dniikjilan In ll»e Presidency of I'trrl IVilliairt 

22 Pohce-<jflv'eTS4l»a)s on duty and ma) 'e* cmplojM In any fMft rd district 

23 f)ilticS Ol {Wlicrollvers 

2 t I'olicc-ofljcerk mi) 1iy Inl./rirullon 

25 I'oliccsitlicers I'l lake clur£e uncLiimed proje^y, and le- »id.}er j lo Sfayittrate' t orders at V* 

2 /i Ma/iil/ate nuy det lin |irt»i»Tl) and Isnie |irrv1jrruti<m 
27 C'onfiscatj'rn of i.rojieriy if no H iinunt a|»jirar» 

m |'crv/r;i rc/u.l/i^ lorjehier Mp rertificatr ere »in ora*inr P; l»- {.,rjrr.»yVer» 
fVnaliles fix ne, Ics (W duty, etc 

90 Jtej’uUtion fd put lie an.1 fniMK* nxis. an I I.cen>iJ j o' ajfrw 

>IU*|c In U*e ktfrrts 

30 A l'o»er> widi reyard 1 1 > 1 ,,) prorrssio*is stota'inj roo.; door o' | /-env* 

31 I'o'lci: to lr.-^MX.W In |Kjf hcf.ji rsc 

33 I’rrulty I e iliwde-jlny uodef la«t tf.ree el* 

31 S»\iiit of rTpu'o.l i4 Mjyu’rsti* <y 

34 I mil Imiciit I If 1 rctilii fy'rn es t/n ri.adi etc 

I Okief «it |»J , r<e','rT\, 
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SlauBhtenng cattle, funous ndmg, «tc 
Cruelty to animals. 

Obstructing passengers 
Exposing goods for sale. 

Throwing dirt into street. 

Being found drunk or riotous. 

Indecent exposure of person 
Neglect to protect dangerous places. 

35 Junsdiction 

36 Pow er to prosecute under other law not affected. 

Proviso 

37 Recovery of penalties and fines imposed bj Magistrates. 

38.) 

39 V [Repealed.} 

<0 ) 

41 Reward-* to police and Informers payable to General Police Fund 
42. Limitation of actions. 

Tender of amends. 

Proviso 

43 Plea ihsi act was done under warrant 
Prov isa 

44 PoliceoRicers to keep diary 

45 Local Government maj prescrtbe forro of retunuw 

46 Scope of Act 

47 Authonty of District Supenntendent of Police o\ef village police. 


An Act for the Recolation op Police. 

Whereas u is expedient to re^rganlte the Police and to make it a tnon* 
PrwnWe efficient instniment for the prevention and detection of crime; It w enacted a» 

follows — ' 

Hole.— Extent of the ficL— The Act has been applied to Upper Burma generally (except the Shas 
States) by the Burma Laws ^ci XUl of 1898, s. 4 (I) and ScK I , to Sostiial Puroankas by the So^hsl 
Purgannas Settlement Regulation III of 1872, s. 3, as amended b> Regulation III of 1899, to ArvKas Hiuj' 
District, by the Arakan MUl Dtslncl Regulation f of 1890, s 3, to British Baluckistav, by 
Baluchistan Laws Act Regulation 1 of 1894, s. 3 , to AsctL and Kjiond Mahals, by the Angul 
Regulation \ ol 1894 s. 3, to Chittagong Hill Tracts, by the ChiUagong Hill T^cts Regulation I 
1900, to Ballcuistan Agency Territories, b> the Baluchistan Agency Temlones Laws Ad JSW, 
the Town ot Calcutta and its suburbs, as modified by the Calcutta Police Act I of 1893 (BC) B) notifiowo 
under s. 3 (a) o! the Scheduled Districts Act XIY of 1674, the Act has also been extended to HazaRIR'oh ^ 
LoHardagoa (now Ranchi District). See Calcutta Gazette, 1899, Pl I, p 44, to ManbHUM, Pitrcaa' 
OF Dalehlm and the Kolh vn in the distnct of Singbhum [Gazette of India, 1881, Pu 1, p 504), Fobax 
Estvtp m the Singbhum Distnct [Gaseite of India, 1897, Pt I, p. 1059), under ss. 3 and S-A of the sa 
Act, to the Purganna of Manplr ((7cjrf^ 1899, Pl II,p 419). 

For the purposes of this Act, the powers of the Local Government nml those of the High Court ha' 
been comerred on the Agent to the Governor General in Central India. 

B> noufication under s. 5 of the Scheduled Districts Act, this Act was extended to CooKO ffTai'’^'^^ 

/ndw.iess, FtLpp 8S and 323), S3. 15, 15-A, 16,30, 30-A.31 and 32 have been extended to the ScHEd 
DiNTWtCTN IS Ganjam and ViiAcsVATAsi {Fofl St George Gazette, 1898, Pl I. p. 667) 

ft/ See Note tos. 46 infra as to special enactments in force in Madras, Bombay and Bengal ar 
for the extensions of this Act under the powers conferred by that section. 

As U) the reLaxation of the provlMOns of this Act whidi restrict the employment of Police-oflicers 
Pr'-sjilency, Province or place of the Police establislunent of which they are members, rcc Police Act 
less printed AS Appendix XV 
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1. The foltouing words and expressions in this Act shall have the meaning assigned to them, unless 
lBt*r rruhondku** there be something in the subject w context repugnant to such construction, that is 

B *rpr» ion e nu** __ 

The words Magistrate of the district ** shall mean the chief officer charged wnth the executive 
administration of a district and exercising the powers of a Magistrate, by whatever designation the chief 
officer charged with such executive administration is styled — 

The word “ ^^aglst^ate " shall include all persons within the general Police distria exerasing all or 
any of the powers of a Magistrate. 

The word " Police” shall include all persons who shall be enrolled under this Act i 
The words “ General Police District ” shall embrace any Presidency, Province or place, or any jKin of 
any Presidency, Province or place, in which this Act shall be ordered to take effect 

[The words “ Distnct Supenntendent” and ‘District Superintendent of Police" shall include any 
Assistant District Supenntendent or other person appointed by general or special order of the Local Gov em» 
ment to perform all or any of the duties of a District Supenntendent of Police under this Act in any distnct ] • 
The word “ property” shall include any moveable property, money or v aluable secunty. 

Words importing the singular number shall include the plural number, and words importing the 
plural number shall include the singular number 

Word importing the masculine gender shall include females 
The word " person” shall include a company or corporation 
The w ord ” montli " shall mean a calendar month 

TTie word* cattle ' shall, besides homed cattle, include elephants camels, horses, asses, mules, sheep, 
goats and swine. 

Motes.— Notwithstanding this provision, Uie OovernorGeneral in Council may, under s. 2 of the Police 
Act HI of 18S8, create a General Police Distnct coiiMsung of p-irts of two or more Presidencies, Provinces or 
places 

2. The entire Police establishment under a I ocal Government shill, (or the purposes of this Act, 

lie deemed to be one Police l-orce ind shall be formally enrolled and shill omsist 
^ Con*tit»tlaii of ti« of such iiumtier of officers and men and shall Iw constituted in such minticr and the 
members of such 1 orce sh ill receive sudi pay as shall from time to time Ik orderetl 
by the Loc-il Govenimeiit subject to the *wnaion ot ihe l.ovemor General of India in Council 
yjotes. — 1 This section so fir as it relates to Ilengil was lepeiled bv Act \ II of 1869 
*. Shall be deemed to be one Police Force —The Police 1 orce employed in cantonments n jvirt of 
the General Police 1 orce, under the 1 ocilt.overnnieiit. '.ee the C^ntonmtth <4r/XIII of 1889 s. 12. 

3. Tlie Sujiennteiidence of ihe Police throughout a Oenerif Police Disina shall vest in and sul.yrt 

to ihe geiieril contml of the GovemoT<Jeneral of India in Counal sJull tw* exercise, j 
bv the Local Covemmeni to which such district is sulxirdiaite and except is 
aulhonxcxl under ihe pnnisjons xrf this Act no |>eTson officer or Court »h.ill tie 
enijviwerevl t>\ ila l.ivd tiovcninieiil to ipjsHnt, s«j^?iMsle or o»mr »1 anv police functionary 

4. llte a tmim-iriti m f tite lohce tltruui.lK>ut a Genrral P nce l>i«ina shall 
1 *'Io**w*^** vested in an «>rtiCW t> tie Mjled the In'j'ect e-Genrrjl ce Po ice and in such 
IK pul) ln'|>«l irs4»cnml an 1 Assisuvut Inspect irvCencral as to the L/>cjt G overn 

ment shill seem lit. 

llie idmini'trui ui ot the P* her ihn uslsiut Pm- Vical jvinM'irtJon c< die Mjji.u-a'e o' ih* di. na sluH, 
tinier Ihe genera! eonm 1 and dirrcu »n t‘ »iKii 'lagistra’e W vest's! in a Distnct Keprn e-v*"-! and sj«-h 
\sxisiani IK'tnct Kiijicrirten 'cn’s xs it e l.ocal trt«en ••>-rT *’jMc»>nsi ’er necevs.jy 

Tlie lns|M-ct K-tlriitTd an 1 , ' er oMrrs a'ovr'ncn i »n-d shill •n.'n tin*- i » u-v )>y 

tl r 1 «x -I C \ cnmieiit. an 1 i uv l<- fr: i veil ts Pie sanve at. *»*' v 

• adv>a t7 • I « Act m ,e mi 
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Mot4.— Power of Mogutrate to gWo aancifoa^The filagistrate of the District in whom are vested 
nnder this section powers of a general control and direction over the Police in hts Distnct, may sanction, 
prosecution under s 195(1) Cr P C for the offence of preferring a false complaint to the Police. 6P.R» 
4910# .Sf/ also 47 P#R. 1867; 9 P.H. 1868$ 27 A. 292$82 C. 180^m?»/ra 27 C. 432. Notes under heading 
* Superior OS^cer' to s. 195 of the Code 


Powers of insoeotor ®‘ Inspector General of Police shall have the full powers of a Magistrate* 

Geneva! Bxerciee nf throughout the General Police District, but shall exercise those powers subject to 
such limitation as may from time to time be imposed by the Local Government 

Note.— Complaint to Inspectoi-Oeneral against Subordinate PolIce*ofitcep would amount to fnsfitntlog 
a false charge. — Where a person sent to the Inspector General of Police a few speafic charges of bnbeiy 
against a SuWnspector of Police, and asked for investigation— the Inspector General who is a Magistrate 
under this section and is empowered by s 36, to inquire into and determine as a Magistrate any disige 
against a Police-officer above the rank of a Constable, ordered the District Superintendent of Police to 
investigate, and that officer forwarded the result of his investigation to the Distnct Magistrate, A/M. that a 
false charge of ati offence preferred to a person empowered to order investigation by the Police, though not 
followed by further proceedings many Court brings the matter of the diarge withm the first part ofs 2J1. 
IPC 26P.R.l90a=7Cr.Ij.J.29l. 

6. [Magiitenal powers of Police^^eers\ JRepeated by Act X oj 

7. The appointment of all Police-officers other than those mentioned in s 4 of this Act shall, under 

such rules as the Local CcvmtmoM sbdll Irom time to time sanction, rest ttitb the 
Inspector-General, Deputy Inspectors-General, Assistant Inspectors-General and 
Distnct Superintendents of Police who may, under such rules as aforesaid, at so) 
time dismiss suspend or reduce any Policeofficer whom they shall think remiss or negligent in the discbafjs 
r«v. .. j e - . 1 - - jneormoreof the following punishments to anj Police 

or negligent manner, or who by any act of hiyownsWlj 
• —{a) fine to any amount not exceeding one month s pa> 

(6) confinement to quarters for a term not exceeding fifteen days with or without punishment, drill extra 
guard, fatigue or other duty ,(c) deprivation of good-conduct pay , (d) removal from any office of disimctioa or 
special emolument] t 

Note.— Appomtmeat under wrong section not Invalid.— Where certain persons vvere granted certifi 
cates of appointments as Policeofficers under this Act and in the form attached to this Act, vvith the modification 
of the words ‘cL(2) section 34 of' before Act Vof l86l, the words'for the detection and prosecution of cas^ 
of cruelty to animals under s. 34 of Act V of 1861 ,* were added at the end of the certificate after the «o 
“ police-officer ’ field that the insertion of the words * cL 2, s 34 of w as clearly due to a mistake, a* ^ 
appointment could only have been made under this section , but Uie appointments were not rendered inva’ 
by the mistake 10 C. W. N. 72T » 3 C. I, J. «75 « S Cr. C> J 429. 


6. Every Polic&officer so appointed shall receive on his appointment a certificate m the o 
annexed to tins Act, under Uie seal of the InspectorGeneral or such other officer^ 

^ Police lnspector<Ieneral shall appoint by virtue of which the person holding such certt ca 

shall be vested with the powers, lunctionv and pnvileges of a Police-officer ^ 

[Such certificate sh^^] cease to have effect whenever the person named m it ceases for any reason to 
a Pohceofficer, and, on his ceasing to be such an officer, shall be forthwith .. 
eurrtndcrofeertific*!* dercd by him to any officer empowered to receive tile same A Police-officer 
not, by reason of being suspended from office, cease to be a Police-officer During tlie term of such 
the powers functions and privileges vested in him as a Police-officer shall be m abeyance hut he shall w 
subject to liie same responsibiJities, discipline and penalties nnd to the same authorities, as if fie had not 
•nispcnded] t ^ 


SuprA. 

* Dm p# Cpf * Haclutnu o( tl« finV clsM Sr» • S (t) of U * CHibIbkI Procedura C<Kla 
1 SuloUtnlAlUr ■ ac.(AcvrlIIo(14J.> 

I lloli»liloU<l br » 1 < f Act ' III of 1S9S 



4-13] 


GENERAL POLICE ACT 


cxvu 


2. Scope of anthorUy.— Where the superior anthonty appoints a constable at all, he can onV appoint 
him under this section, and m that case he appoints him a constable for all purposes whatever, and his power 
cannot be limited, but it is open to the superior officer to give a direction not to act in certain cases The act 
does not sanction the appointment by the Police autbon^ of any person who is not to be under hi5 order and 
ior whose conduct he is not, from a disaplinaiy point of view, to be responsible. 10 C. W. N. 727 s= 3 C. L. J. 
475e=3Cr.L.J.m 

3. Bnspeiulon and confinement for nnflmlted term.— An order for suspension and confinement o! a 
Policeofiicer for an unlimited period of time exceeding the limits laid down in clause (3) of this section is 
illegal and is not such an order w hidi a Oistnct Supenntendent of Police can legally pass at all nor one which 
he can pass in the alternative under this section. Held, therefore, that no conviction under s 29 tn/ra for 
^sobejing such order is maintainable 2 C. L J.6i6. 

4 Effect of satpenslott — On suspension, the powers, functions and pnvileges vested m a Police- 
officer by the certificate under this section cease to haie effect lie is no longer a Police-officer and his 
disobedience to the order of the District Superintendent to remain in the Police lines during suspension is not 
punishable under s. 29, tn/ra. 8 B. L, R. followed in 10 A. i59. 


9. No Police-officer shall be at liberty to withdraw himself from the duties of hts office unless 
■poiic»t>flcer not to r*- cxpressly allowed to do SO by the Distnct Supenntendent or by some other officer 
•i*n wiihont leare or two authonzed to grant such permission, or, without the leave of tlie DistnCt Supenn- 
“ tendent, to resign his office, unless he shall have given to his supenor officer notice 

in wnuug, for a period of not less than two months, of his intention to resiga 


Tolioa^Boers not to en 
«we in other «nplorin«iit 


1 0, No Police-officer shall engage in any employment or office whatever 
other than his duties under this Act, unless expressly permitted to do so in w nting by 
the Inspector General 


11. \^Poltce Superanuuaiton Fund"^ RepeaUdbyActXVlof\%'l\ 

12. The Inspector General of Police may, from time to time, subject to the approval of the Local 

Government, frame such orders and rules as he shall deem expedient relative to the 
0 w e ^ ^speewr- organization, classification and distribution of the Police Force, the places at which 

n« to Bi» e «B members of the Force shall reside, and the particular services to be perfonned by 

them, their inspection, the description of arms, accoutrements and other necessaries to be furnished to them, 
the collecting and communicating by them of intelligence and information , and all such other orders and rules 
relative to the Police Force as the Inspector-General shaD, from lime to time, deem expedient for preventing 
abuse or neglect ol duty, and for rendering sudi Force efficient in the discharge of its duties 

13. It shall be lawful for the Inspector General o! Police, or any Deputy InspectonGeneral or Assist- 

. „ , _ ant Inspector General, or for the Distnct Supenntendent. subject to the general direo- 

AddiUonal PoUce-effleers .f,.,. ^ 

Bmpioredftt cost, of indiTi tion ot the Magistrate of the Distnct on the application of any person showing the 
necessity thereof to depute any additional number of Police^ifficers to keep the peace 
at any place within the general Police disuict, and for such times as shall be deemed proper Such Force shall 
be exclusively under the orders of the Distnct Supenntendent, and shall be at the charge of the person 
making the application ^ ^ 

Provided that it shall be lawful for the personon whose application such deputation shall have been 
made, on giving one month’s notice in wnting tothe Inspector-General, Deputy Inspector General, or Assistant 
Inspector General, or to the District Superintendent, to require that the Police-officers so deputed shall be 
withdrawn, and such person shall be relieved horn the charge of sudi additional Force from the expiration of 
such notice 

Note.— Jorisdiction of Magistrate to recover costs — A Magistrate has no power to realise from any 
individual the cost of deputing a Police constable; He must act either under this seaion when the party 
makes an application for deputation of special Police Face or under s. 15 infra, obtain the sanction of Govern- 
ment for deputation of extra Police and for the assessment of diarges. 1 W B. 15. 
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14. \Vhene\er any railway, canal or other public work, or any manufactoiy or commercial concern, 
shall be earned on or be {n operation in any part of the country, and it shall ai'pcac 

Apnoiotment of sddi to the Inspector General that tmplo>Tnent of an additional Police Force In such pbce IS 

'niiinly *(!nd rendered necessary by the behaviour or reasonable apprehension of the behauour of 
oiherworVs the persons employed Upon sudi work, manufactory or concern, it shall be lawful for 

the Inspector General with tlie consent of the Local Government, to depute such 
additional Force to such place and to employ the same so long as such necessity shall continue, and to n^ake 
orders, from time to time, upon the person having the contiol or custody of the funds used in carryingonsuch 
work, manufactory or concern, for the payment oi the extra torce so rendered necessary and such person shall 
thereupon cause pay ment to be m \de accordingly 

* 15 . ID It shall be lawful tor the Local Government, by proclamation to be notified in the t^^^***^ 
Cudrteniie of •dcimoiiai GtuetU, and m such oUier manner as tlie Local Go\ ernment shall direct, to deiJaf* 

dswroas dj *”■ 'hat any area subject to its authority has been found to fae in a disturbed or dange?’u“* 

’ stale, or that, from the conduct of the inliabitants of such area or of any chs" rT 

Section of them it is expedient to increase the number ot Police 

It sliall thereupon be law fut for the Inspector General ol Police, or oilier officer authorized hj 
Local Government in this behalf, with the sanction oi the Local Government, to employ any Police 
in aUditum to the ordinary fixed compliment to be quartered in tlie area specified in such proclaniafio*^ 
as aforesaid 

tJ) Subject to the provisions of sub-sec (5) of this section, tlie cost of such additionall'ohcc 
shall be borne by die inhabitants of such area descnb^ m the proclamation 

(4) The Magistrate o! the District, after such enquiry as he may deem necessary, shall apportion 
cost among the inhabitants who are, as aforesaid, liable to bear the same and who shall not have been eveni(?^ 
under the next succeeding sub-section Such apportionment shall be made according to the Magistra * 
judgment of the respectiv e means withm such area of such inhalntams. 

(5) It shall be lawful for die Local Govemmeni, by order, to exempt any persons or clsss> orseef*®® 
of such mh'tbitants front Inbility to bear ony portion oi such cost 

(6) E\er> proclanuitioii issued under sub-sec. (1) of this section shall state the period for whicli 
to remain in forte, but U may be withdrawn at any time or continued from time to time for a further pef 
or penod-. a> the Local Government may m eadi case think fit to direct 

£xflnnattoii~VoT tlie purposes ol this section," inhabitants' shall include persons who thenueh^ 
or by iheir agents or servants occupy orholdlandor other immoveable property within 
lords who themselves or by tlieu agents or servants collect rents direct from ryots or occupiersin such 
nolw uhstandiiig that they do not actually reside therein 

Mote.— Apportionment mast be made by District Hagbtratc.— Where the number of coohes 
more »sed under subi.ee it becomes tlie duty of the Utstna Magistrate under sub-sec. 4 to apportion 
cost among the inhabitaiiis. Where, therefore, the apportionraent was made by the Deputy cj, 

apiienl the Distnci Magistrate refused to alter the apportionment and dismissed die apiwal, nia > 
apjKirtioiiment w is illegnL 18 In. Ca. 113. 

tlS*A. (1) If, in any area in regard towhidi any proclimaiion notified under the Iin 
section IS in forix, de.ith or gnevous hurt or loss of, or damage to.proiMfrty 

A».»nin>» coiBi.»n«*ti,n causedby or hxs ensued iroin the misconduct of the inhabitants of such 

!(«« If’mUUwiiu chssorsectionofthein,it«4nllbcldwfulforanypersoii, being an inhibituu j^,ne 

‘J'u.‘iuwmt«.i l‘n u^a nrta who dums U» hive Miflered injury from suUi misconduct to nnkewd 

momh irom ihe dale of die injury or such shorter period as may be 
.ipphcalioii for coinpens,iiion to the Magistrate of the district or of the sul>di\iMon of a district wit “ 
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(2) It shall thereupon b« lawful for the Maststrate of the district, with the sanction of the Local 
Co\ emment, after such enquir) as he ma> deem necess-u) . and w hetlier an} addition'll Police Force has or has 
not been quartered In such area under the last preceding section, to — 

(«j) declare the persons to whomm}ur> has been caused b> or has ensued from sudi misconduct , 

(3) he the amount of compensation to be paid to such persons and the manner m which it is to be 
distnbuted among them and 

(f) assess the proportion in iihtch the same shall lie paid h} the inhabitants of such area other 
than the applicant who shall not Ime been exempted from liabiht) to pa) under the next 
succeeding sub-section 

Proiidedthat the ^Iag^stnte shill not make an) declaration or assessment under this sub-section, 
unless he Is of opinion that such injur) as aforesaid has arisen from a not or unlawful assembly within such 
area and that the person who suffered the injun was himself free from blame m respect of the cxrcurrences 
which led to such injui) 

(3) It shall be lawful for the Local Coxemment b) order to exempt an) per>oiis or class or section 
of such inhal itanis from habilil) to pa) anj ponion of such compensation 

(4) bxer) declaration or assessment made or order passed b> the Magistrate of the distnct under 
sub-section (2) shall be subject to reiHion b) the Commissioner of the Division or the Local Government, 
but save as aforesaid shall be final 

(s) No avil suit shall be maintainable m respect of an) injuo for which compensation has been 
aw aided under this section. 

(6) thisseaion the word inhabitants shall have the same meaning as in the 

last preceding sectioa 

RcMvtrrotmoMr* p 4 r (I) All moneys pa)able underss. 13 14 15 and |» A sliall bei«cover%bIe 

the Magistrate of the disma in the manner provided b) ss. 386 and 387 of the Code 
when it?0T«r?4 of Criminal Procedure 1882, for the recover) of fines or b) suit in any competent Court 

(2) All mone)‘s paid or recovered underss. |3 |4 and Is shall be credited to a fund to be called 
‘ The General Police Fund ’ and shall be applied to the maintenance of the Police Force under such orders 
as the Local Government shall pass. 

(3) All moneys paid or recovered under s. I»-A shall be paid b) the Magistrate of the distnct to the 
persons to whom and in the proportions in which the same are pa)'able under that sectioa 

17 . When it shall appear that an) unlawful assembl},or not or disturbance ol the peace has taken 
place or ma) be reasonably apprehended and that the Police Force ordinarily 
tipecui Pol c«-offiMr empfoyed for preserving the peace is not sufficient for its preservation and for the 
protection of die mltabitanis and the secunty of property m the place where such 
unUwful assembly or not or disturbance of the peace has occurred or is apprehended it shall be lawful for 
an) Police-officer not below the rank of Inspector to applv to the nearest Magistrate to appoint so many of the 
residents of die neighbourhood as much Policeoflicer may require to act as speaal Police-officers for su^ 
time and within such limits as he shall deem necessary and the Magistrate to whom such application is made 
shall unless he sees cause to the contrary comply with the applicatioa 

Notes. — 1 Scope of Section >-The section refers to cases of unlawful as'>embly not or disturbance of 
die peace only and not to other classes of crime. The order of an Assistant Magislnte therefore directing 
certain villagers to show cause within ten diys why speoat constables should not be quanered m thtir 
village as two travellers were robbed and bnitall) murdered in broad daylight while passing through the 
village was held illegal because the circumstances whidi alone could render such order legal did not anse, 
nor was any one of those circumstances reasonably to be apprehended at the time of imking the order 
10 B L. B.Appx.<. 

« SuM tutetl I r • 6 of Act V m cr tm 
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2. When special constables may be appointed.— -The circumstances which justify tlie appointment of 
special constables are (i) that a disturbance of the peace is apprehended and («) that the Police Force 
available is Insufficient to preserve the peace and protect the inhabitants of the place where the disturbance is 
apprehended. Whereupon the report of a Sub-Inspector of Police that there was a dispute about certain land 
m which the petitioners were concerned, Mhich was likely to lead to a breach of the peace, the Magistrate 
appointed them speaal constables under this section and they reused to receive their letters of appointment 
but were afterwards told that their services would not be necessary, held, that the order of appointment of the 
petitioners under this section and their convictions under s 19, tnfra were illegal ss C. Mi followed w IJ C. 
W. H. 727 = 8 C. li. J. 66 = 7 Cr. L. J. 607. See Note 2 to s. 19, xnfrti. 

3. High Coart’s powers of Interference.— An order passed by a Magistrate under this section is a 
purely executive one, which the High Court has no power to interfere, even though such order is illegal 
10 B L. B. Appx. 4| but see Note 2 above 

18, Every special Police-officer so appointed shall have the same powers, pnvileges and protection 

and shall be liable to perform the same duties and shall be amenable to the 
o^re**^* Po'ice penalties and he subonlinate to the same authorities, as the ordinary officers of 

Police 

Hote.-For effect of this section on s 29, see 10 C W. H. 322 and Note (12) under s. 29, infra. 

1 9, If any person being appointed a speaal Police-officer as aforesaid shall, without sufficient excuse 

neglect or refuse to serve as such, or to ob^ such lawful order or direction as may be 
PiS*c^offl«r**" ® given to him for the performance of his duties, he shall be liable, upon conviction 
before a Magistrate, to a fine not exceeding fifty rupees for every such neglect, refusal 

or disobedience 

Kotes.— 1. What does not constltate ‘ letasal to set ve ’—Refusal to accOmpiny a Police^ifficer to the 
Police station, situated at some distTOce not for any purpose of Police duty, but simply to obtain the authonty 
of appointment to serve 'is special constables and the necessary badges and arms, does not constitute a refusal 
to serve as special constable, aud is not therefore an offence under this section.' 28 C. 4ii. 

2. Rtfasal to serve where appointment Is bad is no offences —Where it was not dear that there was 
any danger of a disturbance of the peace or that if there was such a danger, the ordinary Police Force was M 
sufficient to cope with it , Ifld that the appointment of the accused was unnecessary and inexpedient and ins 
be could not be prosecuted under this section for not complying with sucli appointment 12 C, tf. H 721 ^ 
8C.L.J.66a«7Cr.L J.SOl/ol/owtn^ ZS C. Mi. Nole2tos J7above also 10 C. W. N. 82 «« 2 C. t. J 5” 
» 3 Cr. L. J. 169 

20, Police-officers enrolled under this Act shall not exercise any authority, except the authority 
vuthonty toiMcwrciseJ provided for n Police-officer under this Act and any Act which hereafter be pisse ° 

by PoUce-offlc«ni regulating criminal procedure 

Note —This section has been declared not to apply to an Assistant Distnct Supenntendent of 
whose duties nre exercised in connection with the unenrolled Border Police Force See s. 2 of the 
Frontier Police officers Regulation VH of 1893((7i»re/&<y India, 1895 Ft I, p 385). 

21, Nothing in this Act shall affect any hereditaiy or other village Police-officer, unless 

shall be enrolled as a Policeofficer under this AcL When so enrolled 5“*^" “ ^ 

V iiKuc* PoiicfMJtncer* shall be bound by the provisions of the last preceding sectioa No here ' 
other vilhge Police-officer shall be eiiroHed without his consent and the coii' 
those who hive the right of nomimtion 

If any Policeofficer appointed under Act XX o! 1858 {to make better proinston for the 

tiiaintenance of Pohce-Chauktdars *1 Ctites, Tbwnj, Stihons, Suburbs and hich 

thr‘’lrt'*le^“or**"Qrt the Presidency of Fort WttltatntHlieHgal)\’i>:m^\o-ie:Ao\s\ of the 

he shall hive been ipjointed under tint Art, he shall not bepsidoutofin 
levied under the said Act f ir that distncL 

22. Every Policeofficer shMl, for all pur|X)seS in this ^ct 
duty considered to l>e ilwiys on duty.iiuljniy it my time be emplojcd as a Po i 

In mr wiot ii.tnct any jxirt ol ihc generil Police district. 
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23. It shall be the dutj of e\ery PoliCeofficer promptly to obey and execute all orders and warrants 
Daticaof PoUce-offi«r» lawfully issued to him by any competent authority, to collect and communicate 
intelligence aQecting the public peace to prevent the commission of offences and 
public nuisances , to detect and bnng oSenders to justice, -ind to apprehend all persons whom he is legally 
authonred to apprehend and for whose apprehension sulliaent ground exists and it shall be lawful for every 
Policeofficer for any of the purposes mentioned in this section without a warrant to enter and inspect any 
-dnnUng-shop, gaming house or other pi ice of resort of loose and disorderly characters 

Notes— 1 Police oClcer not boand to arrest If no lafficlent grounds —Under this section a Police 
officer is not bound to arrest a person against whom no proceedings have been directed if he behe\es that he 
has not sufficient grounds for apprehending him. 2SW R.S 

2 PolIce*olQcer liable for defamation.— A Pohoesjfficer is liable to be prosecuted and convicted 
under s 500 1 P C if he maliciously makes to his superior a defimatory report against any person unless he 
can show that he is protected by some statutory privilete sucli a case is not covered by the maxim omnia 
presumanlur nte esse acia ' 4 P. W R. 1910 » 11 Cr L J 205 where 23 P. R. 1880 is distinguished 

Pcboeofiioer* m»y laj 24. It Shall be lawful for any Police-officer to lay any information before a 

infonnstwn etc Magistrate and to apply for a summons, warrant search warrant or such other legal 

process as may by law is.sue against any person committing an offence • 

Note —A Police-officer making a defamatory report to his supenor— a Superintendent of Police is not 
protected under this section which deala only with information before Magistrates 4 P W R. 1910 =« 11 Cr L J 
205— /VrJoHNSTOV J 

aneUimed *p« 25 It Shall be the duty of e%ery Pohce^fficer to take charge of all unclaimed 

mte »**or5er»*V» w propertyj and to furnish an inventory thereof to the Magistrate of the distnet 

dl«pOMl 

Note.— The Police-officers shall be guided as to ihe disposal oJ such property by such orders as 
they shall receive from the Magistrate of the distncL 

an Magistrate of the district may detain the property and issue a 

Twmr^aa Snfe ‘ proclamation specifying the articles of which it consists and requiring any person 
who hasaoy claim thereto to appear and establish his right to the same within six 
months from the date of such proclamation 

[{2) The provisions of s 525 of the Code of Cnminal Procedure 1682 shall be applicable to properf 
referred to in this section ] t 

Notes —1 S 525 deals with power to sell perishable property 

2 Effect of order of ClvU Court in execution of decree on Jurlsdlctioa of District Uagistrate —Ai 
application made by a decree-holder against certain absconders for sale of the goods which had already beei 
detained by the order of the District Magistrate and in respect of which no action had been taken under the 
provisions ot ss 67 and 88 of the Cr P C. established a nght to have the right title and interest of the 
judgment-debtor or the absconders to be sold by the Civil Court 5 Bur L T 113 — 13 Cr L J 568 

t27 (1) If no person shall within the penod allowed claim such property or the pro 9 e^ds tliere jf i: 

Confi cation of property not already sold under sub-scc (2) of the last preceding section, be solC 

If BO cl« mant appeara under the Orders of the Magistrate of the district 

(2) The sale-proceeds of property sold under the preceding sub-section and the proceeds of jiropcriy 
sold under s. 26 to which no cltim has been established shall be at the disposal oi Government 

28 Every person hwng ceased to be an enrolled Pohceofficer under this Act who slnll nyi 
forthwith deliver up his certificate nnd the clothing accoutrements appoinim<.iits and 
rersonarefu or to del other necessanes which ^11 have been supplied to him for the executi >0 of 1 1 duty 
»er shill be liable on conviction before i Magistrate to a penalty not exceed two 

orecers*”^ ° hundred rupees or to impnsonment with or without hard hbour for a j«. y j 

exceeding SIX months ortoboth. 
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29. E\ery Police-officer who shall be gmt^o! aj^ \iolation of dut> or wilful breach or neglect of 
any rule or regulation or lawful order made by competent authonty, or who shall 
withdraw from the duties of his office without perraissioni or without having given 
previous notice for the penod of two months * [or who, being absent on leave, shall 
fail w ithout reasonable cause, to report himself for du^ on the expiration of such leav e], or who shall engage 
witliout authority in any employment other than his Pohce duty, or who shall be guilty of cowardice, or who 
shall offer iny unwarrantable personal violence to any person in his custody, shall be liable, on conviction 
before a Magistrate, to a peinlty not exceeding three months* pay, or to imprisonment, with or without hard 
I ibour, for a period not exceeding three months, or to both 

Notes— 1. Bectloa must be cautiously applied —‘This section is an extremely stringent provisonof 
tlie law which should not be put m force except in extreme cases and where milder remedies have been tned 
and failed. 10 C W. H 79 =» 2 C L. J. 565 ^ 3 Cr. L. J. 17B 

2. Offence Magisterial —A Magistrate alone has. power under this section to try cases and not a 
Sessions Judge 1 W. R. 5i9 W. R. 38. A Deputy Magistrate exercising powers of the first class has juns- 
diction to fine Police-officers for violation of duty 4W.IL2. So, too, a CantonmeiU Magistrate has power to 
try cases under this section without compKinL But the summary conviction of two Pohceofficers utiderthi> 
section by a Cantonment Magistrate without formal trial was held irregular and illegal- d Agra H. C. R Cr. 

3. Convictions appealable —Convictions under this Act are appealable liWtf other convictions. 

R.22. 

4. Ho Jurisdiction over European British subjects —This section does POt give jurisdiction to a 
a Magistrate over European Bntish subjects If prisoner raises a plea of jurisdiction, ihe Magisvate is boun 
to take It into his consideration <Liid determine the same. 3 N. V. P. B. C. R. 128. 

5. Bection applies only to Poliee-ofaeers.— The section is not applicable to persons who are 
Police-officers. In 20 C. L R. 821 where a Magistrate, acting merely on certain information contained in 
letter addressed to him, conviaed the Secretary of the Chittagong Brahma Sai^aj for ofastniclion < 
nuisance, the High Court set sside the conviction on the ground that there was no complatf*t and no cMdenc*- 

6 Disobedience of laitfal order.— Refusing to turn out for drill on being ordered to do so 
Head Constable m charge of the Tana is punishable under this sectioa 1896 A W, A 

negligently or improperly submitting an incorrect report of local investigation may be punished unde 
section in enses where proof Is insufficient to bnng home a charge under s 218, 1 P C 13 W. R- If* 

7. Dliobedlenee of Illegal orders, no offence. — ^Where a Police constable failed to attend an exw 
drill imposed upon him by the District Superintendent lor refusing to comply with the order to cut 
jungle in the vicinity of Police lines, htld that the omission lo attend sucli extra drill does not 
offence under this seaion as it did not appear that the Superintendent’s order was lawful 12 C. 
words “lawtul order’ mean an order which the authon^ mentioned therein is competent to make 
tlie order of a Superintendent of Police directing constables to cut down jungle in the vicinity of their 
being such as he was competent to make, convicton for its disobedience is not punishable under t ^ 

12 C. 427. An order for suspension and confinement of a Police-officer for an unlimited penod of tune is 
and the Police-officer cannot be conviaed under this seaion for disobeying such order 2 C. E J* ( 3 ,^^ 
order directing a Pohce constable to purchase rafters and bamboos for repair of the 7b«<i is not ' ^ 
1891 A. Yf. N. 179 Rules made by Distna Superintendent of Police land not by Inspector-Genera ® 
under s. I 2 j reijinnng constables to be withm the lines at the time of the roll-call are illegal and diso i 
sucli rules IS not an offence under this sectioa 15 C. 194 A Police constable w as com icted of an 
this seaion for disobeying an order dirpaing him to yom a fatigue party for the purpose of 
articles from the office of the lasjieaor-General of Police. This conviaion was confirmed by t 6 
Judge on .ipjiciL On revision to the Chief Court, it was contended tlwt the order which the petitioner 
to comply with was not a lawful order, and llvat, therefore, no offence had been committed a-s the ,3 

called upon to vlo was of penal charaaer, which he was not legally tiound to carry out, being one sj 
the ‘Table of punishments’ given in Chapter XVI of the Punjab Pohce Rules Hchi, that the 
not illegal as there w as nothing unreasonble or unlaudul in an order of this kind because it " . p 

the scojie of n Constable s duties to perform work of this nature when necessary 15 P. W. R. 1911 *=« 
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8. WOfil breach or pe|leet of detj.— Before a PoliceofTicer can be convicted of an offence under 

this section, It must be found that be IS guilt) , not of mere negfect, but of deliberate and intentional violation 
of dut) 8 B. L. R. Appx. $0 = 17 W. R. a4| 19 W. R. T ; 1883 A W. N. 42. The accused were Police constables 
taking under»tnil prisoner b) a Camel C.arl on a dark nigliL At night the prisoner wanted to get down to make 
water and wns iKrmitted to do so and tlieiihe got hiniseh tree from the rope winch was tied to his handcuffs 
and IwlteiL Held tliat there w as no w ilf ul breach or neglect of aii> rule to come under s 29 89 I. C. 663. 

9. Whether section applies to special constables.— In 10 C. W, N. 79 = 2 C. L. J. 565 == 3 Cr. L. J. 178, the 
Judges were of opinion tint it was ver) doubtful if the provisions of tins section were applicable to special 
coiisLables, but the point w as not decided 

10. Refusal to act at Special Police.— A t>v^rsuii wiio refused to act as a special constable cinnot be 
prosecuted under this section, ns the prov isions ut this section were not intended to applj to siwcial constables 
and cannot be intenireted as so applying b) the opcmlioii of the provisions of s 18, iupra. 10 C. W. N. 322, 
and ice Note 2 to s. 19 alxjve A Police-officer (Chief const ihle) being nnthon/ed bj I iw to depute his subordi 
nate to proceed to the plice where crime is n.|>orted to have been committed, c.imiot be convicted under this 
seaion of wiliul violation of dutj, u he tails to |truceeil Inniscll to such siwL 1 Agra H. C. R. Cr. 1. 

11. Overstaying leave without permfuion. — The toilure of a Police constable to resume his dut> on 

tile expiration ot his leave, does not constitute an offence under tins sectioiL 6 C. 625 £= 8 C. L. R. 56. See 
also 6 A. 495. But in 29 H. 192 it was held that a Police-officer who leaving obtained casual leave, does not 
return to dut> on tlie expiration oi the |>cnodoi leivc, hut su>s behind without iresh leave, is guilt) under 
s. 41 oi Act \XIV oi 1859 (il/utfrar Wr/iOlthc ottciicc oi ‘ceasing toperfonn the duties of hts 

ogiee without leaie" The additional words introduced b) Act Mil of 169a, s 9, leave now no room for an) 
doubt on the point. 

12. Trial for offences under this section, regulated by the Code of Criminal Procedure.— Acts or 
omissions punishable under tins section come witliiii Uie category of offences punishable under rii) Jaw 
other than the Indian Penal Code” (s 5 oi the 1898 Code) and tliese offences likewise fall within the tenas of 
s. 204 ot the present Code(s 148 of the 1872 Code). 25 W. R.20. 

13. Ofieer under taipenslon.— A Po icex>(ticer under sus|>ension cannot be convicted under this section 

ol withdrawing from the duties of his office widiout peniiissiun. 8 B. L> R. Appx. 58 17 W. R. Ht/otlowed 

vt 10 A. 459. 

*30. (1) The District Supenntendent or Assisum District Superintendent of Police ma), as occa* 
n* uittlon of vublic ai the conduCT of all assemblies and processions on the public 

MiBbLe* •nd*’'pr^»»ion» foads Ot til the public Streets or thoroughfares and (irescnbe the routes b) whielu 
■adiiccnsitiKofMms. and the times at which, such processions maj pass 

(2) He may also on being satisfied that it is intended b) au) {icrsons or class ot persons to convene 
or collect an assembl) in any such road, street or thoroughlare, or to lorm a procession which would, in the 
judgment of the Magistrate of the distnet or of die subdivision of the district if uncontrolled, be likely to 
cause a breach ol the peace, require b) genenl or sj>ecial notice that the persons convening or collecting such 
assembly or directing or promoting such procession dnll ajipl) tor a license 

(3) On such application being made he ma) issue a license s{>ec]f)ing tlie names of the licensees and 
defining the conditions on which alone sudi assembl) or suvJi procession is to be permitted to tike place and 
otherwise giving effect to the section 

Prov ided that no fee sh ill be charged on the apifficatioii for or grant of any such license 

(4) He ma) also regul ite the extent to which music ma) be used in the streets on 
the occasion of festivals and ceremonies 

t30*A. (1) Any Magistrate or District Soi>enntendciilol Police or Assistant District Supenntendent of 
Police or Inspector of Police or an) Policeofficer in charge of a station ma) stop 
Poww mith rertnl w gjj. i,rocessioii whidi violates the conditions oi a license granted under the last fore 
fc»«mble»»nd procaasjoni ■' * , , ..... . . 

T I o I ■ 1 1 n * cozKUUona of going section, and im) order it or in) assernbi) w hidi v lolates an) sudi conditions as 
iicvcse atores.nd to disperse 

(2) All) procession or assembl) which neglects or refuses lo obe> aii> order given under the last 
pa ceding subsection sliall be deemed lo be an unliwfu) as'«mb1) 


Mu» c In Ibe StmU 
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31. It shall be the duty o{ the Police to keep order on the public roads, and m the public streets 
thoroughfares, ghits and )andu% places, and at all other places of public resort, and to 
^ preventjobstructiona on the occasions of assemblies and processions on thepubhc 
roads.'ind m the public streets, or m the neighbourhood of place of worship, during the 
time of public worship, and m any case when any lOad, street, thoroughfare, ghit or landing place may be 
thronged or may be liable to be obstructed. 

*32. Every person opposing or not obeying the orders issued under the last [three] preceding 
Peuaity for Oisoi^yiiis se ctions Or Violating the conditions of any license granted by the District Supenniend 
Assistant District Superintendent of Police for the use of music, or 

for the conduct of assemblies and processions, shall be liable, on conviction before a Magistrate, to a 
fine not exceeding two hundred rupees 

Hotea —1. Merely playing music it night in a bouse is not an offence and does not therefore require 
any license as this Act does not apply 9 C. P. L. R. 92. 

After an application for license to take out a procession is made under s 30 of this Act the 
applicant is free to take out the procession whether the license applied for is issued or not If the license has 
been ‘ issued the licensee is bound to obey the conditions upon which it is granted whether it his been 
deh\ ered or not , if, on the other hand, it has not been issued he is only bound to see that the general law b 
not broken, where therefore the petitioner applied for a license to take out a religious procession, but the 
license W15 not in fact delivered to the ipphcant who, writhout waiting for delivery of license tookoutthe 
procession, held that no offence punishable under s 32 of this Act was committed as there was neither 
failure to apply tor license nor a violation of an order issued under s 30 Held also that the w ord " issued ' la 
that section -signifies that if the District Superintendent of Police, etc, signs the license and defivers it to some 
one with directions that it shall in due course be delivered to the applicant, the license has been issued wiihm 
the meaning oi s 30 4 Pat. 799 

33. Nothing in the last [four] preceding sections, shill be deemed to interfet* 
aisS'»55te«f general control of the Magistrate of the district over the matters referred to 

therein 

34. Any person who, on my road in any [open place] or street or thoroughfare within the limits of 
any town to which this section sh ill be specially extended by the Local Goverrnnett • 
b£r«ce*'’o'n*n«dl‘’p<)WM*« commits inyofthu following offences, to the obstruction, inconvenience, annoyance, 
pobc^ffleer* cu * ” risk, dinger or damage of the residents or passengers, shall, on conviction before a 
^lagistrate, be liable to a fine not exceeding fifty rupees, or to imprisonment [wi o 
without hard labour t] not exceeding eight days, and it shall be lawful for any Pohce^ifflcer to take in 
custody, without i warrant, any person who within his view commits any of such offences, namely — 

/irj/.— Any person who slaughters any cattle or deans any carcass , my person who 
oiw’ruunr’etc^ or liriccs any cattle recklessly, or funously, or trains or breaks any home or o e 

cattle, 

CnieUr to •nimaij Second — Any person who wantonly or cruelly beats, abuses or tortures any animal , 

Tint’d. — Any person who keeps any cattle or conveyance of any kind standing longer than is requi 
_ for loidmg, or unloading, or for taking up or 'vetting down passengers, or who eai 

trnci os pM^engera conveyance in such a manner as to cause inconvenience or danger to tfie pu ’ 

Ztpo*iD» fooiU for ttile Fourth —Any jierson who exposesany goods for sale , 

Fifth — Any person who throws or liysdownai^ dirt, filth, rubbish or any stones or building 

Thrnwinr rtirt into or who consUuas any cowsheds stiWes or the like, or who Causes any offensiie mJ 

to run front any honse, factory, dung heap or the like , 

l.*m* fonni oroBk or Svxth — Aliy person who is found drunker riotous or who Is incipible of takmS 

V circ of himself , 

Se\enlh.—t\xrj person who wilfully ind indecently exposes Ins {lerson, or my offensive 
inirwnt «.pv„urv rf di-eise, or commits miisancc ky easing himsclf or by bathing or wishing in my 

orrescrvoir not being a place set ipirt for tbit purpose. . ^ — ■ 


ImI tBtra or oedeJ by 
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VffiA/.. Anj person «ho neglects to fence m or duly to protect, anj well, tank 

m pi»c*» or other dangerous place or stniaure, ‘ * 

Notes.— L Etaaghterlng of Catte, etc.— The slaughtering of a cow m an open verandah, so as to cause 
annopnee to the residents of the looht), and in spite of their remonstrance, is a breach of the law, being an 
act in an ‘open place’ within tlie terms of this section as amended b> Act V'lII of 1895. The wprds 'open 
space’ coupled with "road, street or thorooghfire sliouldbe Interpreted ejUsdein generts. It seems rather 
that the addition of these words was intended to ha\e a wider signfficance and this is shown by another amend 
nient in the same section made at the same time, bj which annoyance, eta, caused must be not to the residents 
and passengers, but to the residents or passengers. The intention of the Legislature was to extend the Act not 
onlj to passengers who would been such a road, street or tlioroughfare, but to the residents who are not 
passengers. 27C.655. also 1887 A. W. K. 67 Overloadingahorse byallowinga greater number of men 
to sit in an eAAa IS notan offence under this section. 2SP. R.1BS3. ■' 

ft I j 

2. Obstraetlon. — Placing AmAattr m a public tlioroughfare is an offence under this sectioa 2 N. W. 

P.H.C.R.S. E\eniftbe obstruction, such as placing a board infront of one’s house o\erawater channel 
therebj temporanly diminishing the width of a public road be not punishable under this section, the obstructor 
would be liable under ss. 263 and 290, t P C 1908 A- V. N. 317 4 A. L. J.44a I Or. L 3. 492, In this case the 

point was also discussed whether \oudiers for bets regarding Cox ernment opium sales would be “good” uithio 
the meaning of cL (4) of this secuon. 

3. Liiolta «f any town.— 7Viu"i here includes a Cantonment See Canlt>n>nenls of 1889, 

S.12(2^ 

4. Epeclally extended-— In the Presidencies of Madras and Bombay there are special Acts See 
Note to s. 46, fe/ra. ’ 

S A sentence of impnsonment under this section whether substantheo/m default of pa>-metlt of fine, 
must be simple. 1 Bnrma S. B. 67 

Note.— 6. Vbat amoonti to expoilng Good* for Safe -Afr/i/ the expression “exposes for sale "^iir 
subclause 4 implies that every person taking any quantity of the article exposed has to pay for it * So erecting 
a chowki at a publicplace to supply water freely to all who united Hand some,howe\er used to gi\e tips but 
therewas no exidence thatthe chowki obstructed the passers by. was held not to amount to exposing any 
goods for sale within the meaning of subclause (4)30 24A.L.J.R 292. 

35. Any charge against a PoliceofRcer above the rank of a constable under this Act shall be enquired 

Joritd ction determined only by an officer exercising the power of a Magistrate. 

Note Note under s 5 above 

36. Nothing lontained m this A<.t shall be construed to prevent any person from being prosecuted 

under any other Regulation or Actfor anyoffence made punishable bythis Act,or 
Power to pr^^^ondir (ronj being liable under any other Regulation or Act, to any other or higher penalty or 
punishment than is provided for such offence by this Act 
Proviso Provided that no person shall be punished twice for the same offence 

*37. The provisions of s. 64 to a 7P, both inclusive ofthe Indian Penal Code and of s. 3S6 to s. 389, 
both inclusive, ol the Code of Cnminal Procedure, 1832, with respect to fines, shall 
apply 'o penalties and fines imposed under this Act on conviction before a lilagis- 
trate 

Provided that notwithstanding anything contained In s 65 of the first mentioned Code, any person 
sentenced to fine under s 34 of this Act may be impnsoned in default of payment of such fine for any period 
not exceeding eight days. 

38. [Procedure unM return ts tnade torLarrantof diitreii'\ > Repeated bj 

39. [Imprisonment if distress not su^ffinent} > j Uof/iet 

40. [Lry of fnes from European Brituh subjects^ ) yiIIof\^5 

• SnUtKsted br • !«. An Till of 1S31 
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Limit«ticin of nctititm 


41. [Ail sums paicHor (he ^erviceot processt^ Pohce-ofhcets and rew-ards, for feitures and penalties 
lUwirti* to Police «/>d shares of rewards, f(wfejtures and penalties, which bv law are payable to informers, 

shill, whentheinformaiionjslaidl^aPolice-officer, bepaid into the General Police, 
Fund 

42. [Alt acinus and prosecutions a£atnsiany person, wMck maybe lawfully brought for anything 
done or intended to be done under the proiisions of this Act, or under the general 
Polite powers hereby given, shall be commenced within three months after the Act 

complaint of which shall haie been committed, and not {dherv)tse\ and notice m writing of such action and of the 
cause thereof shall be given to the defendant, or to the District Superintendent or an Assistant Disinct 
Superintendent of the district in which the act was committed, one month at least before the commencement 
■of the action. 

No plaintiff shall recover m any sudi acuon if tender of sufficient amends shall have been made before 
such action brought, or if a sufficient sum of money shall have been paid into Court 
Ten ero aiDei! action brought by or on behalf o! the defendant, and, though a decree shall 

be given forthe plaintiff m anysuch actton,sach plaintiff shall nothave costs agilnst the defendant, unless 
the Judge before whom the trial is held shall certify his approbation of the action 

Provided alwaysthat noaction shaj! m any case he where such officers shalihave 

been prosecuted criminally for the same Act. 

Kotet.— 1. IiIoiUitloD.— So much of this seaion as relates to the limitation of suits w as repealed by 
s 2 of the old Limitation Act XV of 1871 The present Limitation Act IX of 1908, now applies , sees. 3 and 
ScKl.Arti T 

2- This section has no bearing on or connection witli s. 29, supra 7 )1.*V F. B. C. R. 2S7. 

8. Effect of want of notice.— The suit against a Police<ifficer under this Act should not be disniisstJ 
merely becatise notice under this seaion has not been given, unless ihe objection be taken in the first Court. 
SWR.4«(Clv) 

4. Notice onneceiury,— If the Policeofficer does not purport to act in good faith m pursuance of lawi 

but takes advantage of his position as a Police-officer to commit illegal and tortious arts maliciously an 
without cause is not entitled to any nonce 26 A. 220 

43. When any laioii or prosecution shall be brought or any proceediiigs held ngaiavt a Police 
officer for any act done by him in smh capicity, it shill be hwfnl for him topics 
that such let was done by him under the authority of a warrant issued by ® 
Magistrate 

Such plea shall be proved by the production ot the warrant directing the ict, and purporting to 
be signed by such Magistrate, iiKl the defendant shill thereupon be entitled to a decree in his favour, not«i^ 
standing any defect of junsdictioii in such 'lagistrate \o proof of the signature of such Magisinte sni 
neces'-ary , unless the Court slnll see reisoii to doubt its being genuine 

Provided alwaysthat any remedy whicli the p my may hive agmist the mthmiy 
issuing such wirraiii shall not be afferted by any tiling coimined in this section. 


44. It slnll be the duty of every officer in charge ot a police-station to keep a general diary i 


I siich 

form as shall, from time to time, bepresenbed by the Local Govenimeiit, ii'dto 
^ oftirtrt to k « • p record therein all complaints, and diaiges jireferred, the names of all persons 
the mmes of the complainants the offences charged against, them, the 
properly Ih it shall have been taken from tbeif possession or otherwise, and the names of the witnesses who 
have l)ceii examinetl 

Tlie Magisinte of ihe disina •■h ill at bberty to call lor and inspect such dury 
Note.— Under the Act, a PohccofRcCT is bound to conimumcate Infonnatioii to liis sujienof j 
Teganling the commis«ioti ofnriot aJTcctingthe pubhepeace and to make an entry thereof in th® 
the omission to give such iiii< rmaiioii 1 rings him withm thepurview ofs. 177,1 PC 21 VT. B 80 SeC' 

20 A. 181. 

4 5. Tb** 1 oed Gosernment may direct the submission of such returns by tlic Iiispector-Gcnerd^^^ 

I 7T»rti ncni ir«y "tiler 1 olice-oflicers as to such I ocal Government sb ill seem proper, nnd nny 1 
tun»i <.» murn* the f,,rm in winch swell returns shall be made 



41 - 47 ] 


CE^£RAL POLICE ACT. 


CXXVll 


•46. (I) This Act shall not by its own tipeiation take effect m aiij Presidency Province or plice 
But the Govemor-Genenl in CounQl,b> an order to be published in the Cixelte of 
Bcorcof Act India ms> extend the uholeoranypart of this Act to any Presidencj.ProMnceorphce, 

and the whole or such portion of this Act as shall be speafied in Mich order shall thereupon take effect m such 
Pre«idenc}, Province or place 

(2) When the whole or any part of this Act shill have been so extended the Local Government may 
tom time to time, b> notification m the Official Gaietle, mike rules consistent with this Act— 

(«r) to regulate the procedure to be followed l>> Migistrates and Pohce^fficers in the discharge of my 
dutj imposed upon them by or under this Act, 

(d) to prescribe the time, manner and conditions within and under which claims for compenMtioii 
under S.IS-A are to be made, the particulars tobe stated in such claims the mmiier in which 
the same are to be verified, and the proceedings {including local enquines if necessity ) which 
are to be taken consequent thereon and 
(c) gencrall} for giving effect to the provisions of this Act 

(3) All rules made under this Act ma>, from time to lime be amended, added to or cmcelled b> the 
Local Government 

Note.— There are specnl Police Acts lor Madras (Act XXIV of 1859), Bombay (Acts Vll of 1867 and 
IV of ]S70)and Bengal (Act VII of 1869^ The Bengal Act is to be read and taken as part of this Act b> virtue 
of s. 6 of die former Act But notwithstanding this section, this Act of 1861 shall be deemed to have effect 
throughout British India. Ar s. 2 (6) of Act III of 1888 pnnted as Appendix W tn/ra 

For notifications extending this Act under the powers confened b> this section to— 

(i) £/ P (including then under that Government^ SeeA'If'P 

1861, p 634 .SVrfalsoNAVP MAOiidh Lut of Local Jiules and Orders, Z6\\\onX%9i pp 3132 for 
orders (still kept m force by s. le of Act VIII of 1895) as to the enforcement of this Act in 27 districts of U P of 
Agra and Oudh in Hamirpur, Jalaun, Jhansi, Lalitpur, Naim Tal, Almora and Garhwal (ii) Oudh, see 
GatetU, 1861 p 17i>8 (in) Tract of land between Allahabad and Jubbulpore ceded in full sovereignty 
by certain Native States. Stt List of Local Rules and Orders Central Provinces Fdiiion 1896 p IJ 

(vi) Distncts m Burma— /V^« (»»<{ /iTau'nrf)' Divisions Rurma Ga tile 1861 Pl I p 2340 Tenassenm and 
Jlftrlaian Burma Gazette, \%%\ Pt 1 p 4S (v) Central Provinces. See List of Local Rules and Orders, 
Edition 1896 p. 4 (vi) Bengal and Assam See Assam Local Rules and Orders Fdilion 1893 p 3. 

(vii) Several districts of the Punjab See Ca/fwfAi dated 18th Maj, 1861 p 1302. 

Under the power conferred by this section as It now stands the Act has ilsobeen extended to Upjiei 
Burma (except the Shan States) See Burma GazetU,\9Q5 PL II p 26a while ss 15, 15-A 16 30 30-A 31 and 
32 of the Act have been extended to the whole of the Madras Presidenc> S^ Gazette of India I89o iLl p 876 

be lawful for the Local Government m caiT>ing this Act into effect in any part of the 
temtones subject to such Local Government, to declare that anj authont} which now 
IS or may be exercised the Magistrate of the district over an) village watchman or 
other vilhge Police^jffioer for the purpose of Police shall be exerased subject to the 
genenl control of the 'fagistrateof thedistnct by the District bupenntendent of Police 


4 7 . It shall 

imhontr of Dittnct 
Snponntendeot of Pohee 
orer Tillaco Police 


FORU 
Section 8 ) 

A B has been appointed a member of the Police Force under Act \ of 1861 and is vested with the 
powers functions and privileges of a PoliceKifficer 


* cjU*! tate-l tir • IS Anviltof i»M 
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APPENDIX Xltf. n 

POLICE ACT No III OF 1888- , . 


{Received the Gnvernor-Generat s assent on the Mth Febytiary, 1888) 


An Act to amend the Law REUAtiNG to the Regulation of PoucR 


Whereas it is expedient to relax those provisions of Acts, for the regulation of Police which restrict 
the emp(o)ment of Police-ofecers to the Presidency, ProNince or place of the Police 
establishment of which they are members , It is hereby enacted as loUow s — 


1 tie extent end com 
TuencetDent 


1 , (I) This Act may be called die Police Act, 18S8 , 


(2) It extends to the whole of Bntisli India and 

(3) It shall come into force at once 

2. (1) Notwithstanding anything »n Act XXlV of I8S9 {anAciJorthe better Jiej^ulatton oj thePohce 
vnthxtt the territories subject to the Presidency 0 / Fori St. George) Act V of 1861 

Coatuintion ot roUe« (a« /br/Ae [or Uie corresponding law for the time being is 

Forces for iMcaJourpoaes force in the tetntoncs administered by the Governor of Bombay in Council^, or any 
Act relating to the Police in any Presidency town, the Governor General iBCononi 
may, by notification m the Casette of Indta, create a genera! Police district embracing parts of two or more 
Presidencies, Provinces or places, and direct the enrolment under Act V of 1861 of a Police Force for service 
therein 

(.8) With respect to such a district and the Police Force enrolled therefor the functions lof the Local 
Government under Act V of 1861, the Code of Cnminal Procedure, 1882, and anj other enactment for the lime 
being in force relating to Police shall, subject to any orders which the Governor General m Council may ™ 
in this behilf, be discharged bj the Governor General in Council or by such Local Government or 
authoncy as the Governor General in Couna! may appoint, and the functions of the Inspector Genertl ot F® 
Deputy Inspectors-General Assistant Inspeciors-General, District Superintendents of Police and A**'*.^ 
District Supenniendents, under Act V of l86l and any other enactment for the time being in force shall, ^ 
Ts aforesaid, be di'icb'Uged by such officer or officers as ma) be appointed by the authority ordinarily di 
ing under this sub-section the functions of the Local Government with respect tu the district and Force 
Subject to any orders which the Governor General in Council may make m this behalf 
of a Police Force enrolled for service m a general police divtnct created under sub-sea (1) shall have wi 
part of any Presidency, Province or place of which any part is included in the distnct, the poweis 
privileges and liabilities which as Police-officers appointed under Act V of I66t, they have within the is 

(4) Any member of such a Force whom the authority discharging with respect thereto the 
of the Local Government under sub^c (2) has generally or specially empowered to act under this su 
tmy, subject to any order-, which the Governor General in Council may make m this behalf, exercise ^ 

of the local area In which he has the powers ofa Police-officer under subeec. ,^ae 

officer m charge of a Police-station has m that part, and when so exercising any such power, shah 0 
aforesaid, be deemed to be an officer in charge of a Police^tation discharging the functions of such 
withm thelimits of his station. 

CS) Subject to anj orders which tlie Goveroor-Cenenil In Counal may make in this behalf, a 
IrevUlency, Province or jilace included in n general Police district under sub-sec. (i) shall not by reaso 
included therein cea^e for the purposes of any en-wtnicnt relitmg to Police to be p-vrtof tlie Presidency 
or 111 ice of which It forms part ^ 

(fi) For the purp-ises of this section, and subject to the jirovnions thereof ActVofl^J 
w-Hhsunding anything m 1 46 of that Act be (kerned to take effect tlirouLhout ihe whole ot flntlsh inQia.^ 

*Tl.fc-,>ror.Uw«r,»»b.iime.lforiWoH*loUworU» »V« m.trW /•«<» atf. HU* br acvXlIof l"»l PthrJ”'* “ 
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3. Notw ithstandtng anjthliig m anj of the Acts mentioned or referred to in the last foregoing section 
Em lo ent of Police Subject to any orders nhidi the Governor Genenl in Council may make in this 

the pt^ behalf, a member of the Police establishment of any Presidency, proMnee or place 
wh%ir^ disdiarge the functions of a Pohceofficer imny part of British India bejond the 

limits of the Presidency, province or pface, and shall, nhile so discharging sudi 
functions, lie deemed to be a member of the Police establishment of that part anti be vested tvitli the powers, 
functions and pmileges, and be subject to the liabilities of a Police-officer belonging to that estabhsliment 


APPENDIX XV. 

BOMBAY DISTRICT POLICE ACT No IV of 1890. " 


An Act to amend the Lva\ for the Regulation of the District Polici in 

THE I’RESIDENCY OP BOMBAY 


(^Rtreived Ihe Gotentor General's assent on the 4M September, 1890) 


Whereas it is expedient to amend the law lor the regulation of the District Police of the Presidency of 
Bombaj , It is enacted as follows — 


CHAPTER 1. 


Preliminary 


f I. (1) This A« may be ated as the Bombay District Police Act, 1890 
(2) It extends to the whole of the Presidenqr of Bomba>, except the city of Bombay, Sindh and Aden, 
but Government may at any time by notification in the Bombay Government Gaztth 
extend it or any part of it, to any portion of either Sindh or Aden 


Ifote.— Jorlidfctlen «f Hofassll Coned over Eoropeaa British snbjecti.— fn 7 Bom H C. Cr. S it was 
held under Bombay Act VII of 18G7, that that Aa was ultra vires m so far as it conferred criminal jurisdiction 
upon Magistrates in the Mofussil over British bom subjeas Now see Cr Pro Code, Chapter XXXIII, and 
Notes thereunder 

2, Subject to the provision m section i, t sub-section (2) j the enaaments 
Repeal of ensctmenti mentioned m schedule A are repealed lo the extent specified in ihe third column 
thereof.1 

All references made in aii) enactment of the Governor of Bombaj in Council to an> enaciintnt hereby 
repealed «hall be read as if made to the corresjxinding portion of this Act 

All rules prescribed, appointments made, powers conferred and orders and certificates issued under any 
such enactment shall, so far as they are con>isteni with this Act be deemed to have been respectively presenbed, 
made, confened and issued hereunder 

Definitions 


Tteflnition 3 In this Act unless there be sometlung repugnant in the subject or context — 

fa) '* Inspector General, “Deputy Inspector-General ‘District Supenniendeni and “Assistant 
Superintendent" mem, respectively, tl»e Inspector General of Police, a Deput) laspector 
General of Polici, a Distnci Sujxnntendem of Police and an Assistant Sujvenntcndent of 
Police appointed under this Act 

(6) “ Police-officer means any member of a Police Force appointed under this Act . 
fr) “Constable’ means a Pohceofficer of thelowest grade 


* lk>mlj«r Art 11 of IIN witb nrun rr.tnctiou ssd mod BcMlon. ba> t««n exirsilrd. br no 
Dt.tncts Art l«l« lo Aden— *« Not flcMion d»u< »?ih rebrnnir. »•« Af O C.IMi et.Jp 

ration ho. I*^i dnled Itib Umrh B C l»«l ekLp-*t* 

t Thi. Mellon wm« .oGututed for tbe orimnal MMioa I br Somtmr Act \ «f ItSi > I 
} Thi* word and SKur. were aubtiitutrd fortbc orimoat wntd and Mfr* ^ BomkafArl V t4 1S9S. t 
t Word. Kpralrd br Art XVI of iSej are ominrd 


lificatbia nndrr tba BrbedaleU 
It* and to H tidb— Mr Soufl 
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(rf) “ district menus n temtonnl tliviMon comtituttns i district for the piirtwse of the Cod-* ^ 
CnmiiiaJ proredure, jsas * 

(e) "•Afreet" includes any liighwnj anti the way over my caiisenaj, firidge, m ulutt, nrdi.qtiaj^'' 
wharf, and any rond, line, footway, square, court, alley or pis&ige iccessible to the piibK 
n hether a thoroughfare or not 

Kotc.--The definition of' street’ in cl (e)of tins section is inclusive in its terms mid mdiides i 
accessible to the public. The words ‘accessible to tlie public' mean that any member of the public ss siidi h” 
access to the land , ‘ by access to’ would ordinarily be understood unimpeded entrance to the hind lIBof 
L.B. 499 = 13Cp.L.J.513. 

(/) “ cattle ” includes elephants, camels, horses, asses, mules, sheep, goats and swine , 

Iff’) words iiid expressions wincli are defined in the Code of Cnniiml Procedure, have the vin'r 
iiiennitig as in that Code 


CHAPTER II. 

Organization or the I’olicl 
Ge/tera/ 

In each district of the Presidency of Bombay to winch this Act extends Oovernmeiit maj snl jed 
to the control of the GovernorOciieral in Council, establish and entertain a 
Force or such number m the several ranks and having such an organization ami «'id' 
duties rights md authority .as are hereinafter prescribed and provided for and recei'i’’^ 
such salanes and allowances as shall from time to time be directed and approv cd by tlie authoniies aforcwid 

S. (1) For the direction .iiul supervivion of the Police 1 oree of every portion of tJie President !'■' 

t?pomuneut ead ftu "hich this Act exunds. Government shall appoint .in IiKpenor General of Police w” 

thoritj' of tanpLcior shall have such functiotw, authority and resjxinsibility as are hereinafter provtoft 

cn«r* of 0 CO subject to tlie provisions of this Act, and to such rules md orders as may be nnut; ) 

Government in tills behalf 

(2) Subject to the previous apprm 0 of ihe Governor General in Council, Government miy appo''’J 
one or more Deputv In'pectorsGenenl of Police to whom Gov eminent may 
*^**"'*^ ln»p«tor Ix-itig .imongst lire lawful duties oi the Inspector General of Police of i 

aid and furtfierdwce thereof, is slnllto Government seem expedient 
Thtir luipensioii ur if (3) The Insi>ector GeittTal and Ueputy Jnspetlor Geiicr il imj be ‘ 

removed from office by Govtmmeiit 

6. C.oveniment miv ipixmit fiir each district a Siiptrintendeiit 
^-sKiuit SnyreevnU ndeuts «*( P<*bce as it may think expedient and m*) ‘ 
Mi-pi“n(f rf<hi<v rtnxneor IriRsfer im of sireh officers ax It ma> think fit 

7. kadi CommissioiK^ througliout lire ihsiruts under his ixintrol 
lii-pector f,etreral of Police throughout the Presi<l<'ncj, shall have the 
Magistnt* of the firvt class hut shall exercise buji jwwers subject to swell wti" 
as ma) Ironi time to lime tre imixised bj Government 

8. The Inspccipr General in ij, subject to the rules and orders of a j 

I In.pect apjHjint sudi Sub-lHspector^ and Sergeants t ns sh ill l>e necesMiy lor the 

tich distnci 

Hote.-Btnctlon for pfoseenting PoUee lBipector..-Aii Insjwctor of Police being .m othcer whom 
f>e removedfrom othce tmder llw« seaion vvnlwrtit the s.aiictioti of Government the smetnm of 
Dot iH--ce*s.ary in order to >.5v« » ^I 1 gl.•^ra^e jurisdiction to eiitertnn a comjitalnl ngaln't him fir an 
lommitted In his cnjxicity of a Pohcooflicer Rktanlal Itt 


• Kfrrrncc to An \»< iIm<) la I 

♦ TJ>* r»tcttwr» l j atl X •• iSii la ■ 
1 a>« '•v.aa In llall.a marr a i< 


J , -HlV <• 

tor br Ibt Uonibtr Ulairlft (l‘olt« AmrnJmr' U 
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Head <OTi stable 


Cert ficales of appoint 
"|ivt *” *** *" 


9. rolice-ofllcers of the Rndes of Head-consuhle nnd con>«ltble* '^Inll f*e 
appointed in eadi district bj the District Siipenntendent subject to such rules is to 
siiiction desiRintions nmtini relntioiw and conditions of sen ice as consistent!} tilth 
the 1 1ll at the time ui force Goiemment ma} from time to time prescrilie 

10. Inspector sliaU on a^ntointinent recewe frotnlhe Inspector Genen! i 
certificate of aj (xiintment containing particulars of Ins race name age caste or 
religun andof Ins presioits sef\ice ifanj 


11 . (1) Ften Police-officer below the grade of Inspector shall on enrolment receite i certificate in 
the form of Schedule B under the sell of the Inspector-General in tie case of i 
Cettfi ate»o( oiTcetobr Siilv-Insjicctor of the Dislfict Supenntendcnt of ilie district intihich he is enrolled m 
liwihepT^eofl’r^io^' the case of Pohce-officcrs below the ranW of a SnMnsjiector and not iw the Criminal 
Iiuestigatnii Department and of the Deput} InspectorGencnl Criminal Iiucsti 
gallon Department in the case of Police-officers in the Criminal Insestigation Department belon tlie nmk 
of a Sub-Inspector t 

Powers etc of persons (2) E\ery person appointed as aforesaid shall III Virtue of such apjxnotmeiit be 

appo ntfd as afnresa d ifsted \iith llic powcrs functions privileges and fesixuisibilities of a Police-officer 


Suchcert fieatea when i Ever} Certificate of appointment shall liecome null and aoid uheneser 

Ucome nail and eoU the i>erson named tlierein for an) reason ceases to belong to tlie Police 

(b) The powers fiiiKtioiis and pniileges aestetl in a Police-officer shall be temponnlj suspended 
whilst such I olice-oflicer IS siisjieiHled from office Such I ol ce-officer shall noth) 
powerl^”^ reason of such vti>pciision cease to l>c i I olice-oflicer I ut slnll continue subject to 

'*'* the same responsibilities and subject to the same authorities as if no such suspension 


had taken place 


12 TheDistna Sui>eniUend«nt shall subject to the orders of the Inspector-Generil and of the 
Magi tnte of the district within their several spheres of aiithontj direct and regulate 
if'iS*”*nnienV»ne** * all matters of arms dnll exerase observation of persons and eients mutual relations 
penn en «n distnbutioti ot duties study of taws orders and modes of proceeding and all matters 

of execume detail mthe fulfilment of their duties die Police Force of his distnct 


r . ^ V M 13 CO The Distnct Supenntendem and tlie Police Force of a distnct shall be 

of the d »trirt uudef the command and control of the Magistrate of the district 

(21 In exercisiHj, aiitlionty under the j receding sub-section the Magistrate of 
otd“M*of Go*«rnm*n» »nd die distfict sji dl be governed by sudi rules and orders as Government may from time 
lawful o dot* ot lie Com lime make in this behalf and sliall be subject to the lawful orders of the Com 

m 9( oner nilssioncr 


lnipecM^cn«al ( t) The Inspector-Ceneral shall be bound in the rules and orders issued Ij) him 

lo^re furtherance to pur ti'uler tills Act to gi\e furtherance to the purposes of sub-section (IJ 
st aw ( 1 

14 If the Magistrate of the distnct considers that there is, or on any particular occasion will 
Add t a fsl < Fore be pressing need for a Police FoToe that cannot In* furnished by hi5 ow n distnct he 
tobc fum (bed to any d a shall conimunicate with the Inspector-General wlo shall as far as possttle and 

GeMrat^ on'^Vju subject to the Orders of Government, tnlh die requisitions of the Magistrate of the 

n ,tnrt M»r»trat* distnci. 


15 . The Magistrate of the distnct m« require from the Distnct Supenntendciit reports either parti 
cular or general on any matter connected with enmes the condition of the cnminal 
dasses the prevention of disorder die regulation of assemblies and amusements 
U .tnrt b»up*nyfn^fnr distnbution of ilic police Force, Wr eonducl and eharacler of any Poltef-offi(tr 

in'n via”wni« lo ^urn >h iuhordinaU to the Dtilrtcl SuPenntendenl X die utilization of auxitiarj means afid 
other matters m furtherance of his control of the Police Force and maintenance 
of order 

* Ihr worJ( In Ul ct wm .ub. tuirJ t(K the wurd* tw-ow ibe (Tsdc of ln»prctor by the Kuenbu V (nrt fvl ct (ln>« u 
t SBb(« tuted by Borebsy Art III of ni« 

I Th« wartilnlfd e» wc»«n«« 1 y InwrtH bytHeBu-abaylldfirt Pol c«<imesd>B«nt) Art IVof 191I ■ i. 
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16, If the Bfagistrate of the disttict obsenes marked mcompetence, or unfitness for tlie locality or 
for his particular duties, in any officer subordinate to the District Supenntendent, be 
Dstrct Map urates may call 00 the Supenntendent to substitue another officer for any officer whom be 
F^Tfe* Force power to remove, and the Superintendent shall be bound to comply withsuch 
requisition In the case of an Inspector or officer of higher grade the Magistrate oi 
the district may communicate with the Inspector-General, who shall thereon deter 
mine the measures to be taken with careful wttention to die views of the Magistrate of the distnct and shall 
inform him of the orders he may issue 


17 (1) A Commissioner may make any order with respect to the Police Force in iny distnct within 

the division subject to his authority which the Magistrate of the distnct might make 
to*'*tfeue Order which he may be nuthonied to make by any rule lawfully made by 

pert ot Pol ce Fo ct * Government under the provisions of this Act or other law' in force and may also m 
case of emergency direct any portion of such force appointed for one distnct to be 
employed in any other district m such division. 

(2) An order under sub-section (1) shall ordinarily be directed to the Magistrate 
of the distnct concerned but nny when necessary be addressed directly to the 
Distnct Superintendent in whidi case it shall be communicated to the Magistrate cf 
the district. The order shall in eadi case be communicated by the Commissioner to 
the Inspector-General 


: toth« U &lr el Mag < 
a a 10 b« comnun 
to fh« I ^peeM^ 


18 In such matters falling under his observation as he within the sphere of authority of the Jnsped 
or General a Commissioner may call the Inspector-General s attention to defects of 
iiMipeeioi e*n' or of personal competence m the Police of any portion of the division subject 

I on to sefret* n the pn (e to his authoHiy It Shall be incumbent on the InspectorGeneral tn every such ca«e 

^rrmed'd’" to remedy defects and to remove causes of complaint and to conform to the requesb 

of the Commissioner where the same shall be lawful and consistent with the ordeB of 
Government and other lawful commands requests and instructions He shall communicate the steps taken by 
him to the Commissioner 


19. A Commissioner may call on the Magistrate ol a district for such reports and informauon 
connected w itli the state of cnme m his distnct and with the distnbution of the PoU» 
nri^ij"{r and on the arrangements for repressing offences and disorder as he may thm 

report* on «ute ol *t m* iiecessaty as a means towards the good administntion of the diMsion subject to ' 

eu„and »i e orders there authority, and may thereon issue such orders as shall be conformable to law Every 

such order shall be directetl to the Magisinte of the distnct and shall I e communi 
cated to the Inspector-General 


20. The Fns^eclor-Generat* shall, subject to the orders of Government, have authority to 

tnipeci® ^e^ersll m » y and regulate att matters ol account Connected With the Pohce subject to hls auU 0 ^ 

«»'* m?rfe% *of p”^r'*'V* persons concerned shall be bound to give him reasonable aid and faciUtie* i 

»rr^ ni’ Conducting such investigation and to conform to his lawful orders consequent thereo 


21 (0 Whenever it slnll appear to a Magistrate of the second class or of higher nnk havmi, j" 

diction ata townor place that any unlawful «issembly, not or other disuirbanc'-^ 

rou»<mrtr»' peace has taken place or is reasonably apprehended and that the available ' 

” Force is not sufficient for the preservation ol the peace and for the protection o 

inhabitants and the seainty of property m the local area in which such unlawful assembly, not 
anccKas taken place or is apprehended such a Magistrate may on the application of any rolicfromcc 
lower m rank than a Sib-Insptctor\ by a wntten order signed by himself and scaled with his offic 
appoint, to be spcaal Police-officers for sudi time and within such limits as he shall think neccss-ary so 
persons fit and willing to act as such officers as he shall think proper 

— — I , ■■■ .Ml . M l I M. ■ — . .-1^ — — JI.M I, I — ■ III .1 ■ ■■ IM — ,1 ,1 ,, 1^ *1- 

* Th*' vord Inip®(f9r-Ccner®l w* *ub«( tnlrd for Cniamlatlower and *1>4 word, within the d r > s wrte r* 


I luird lot Chief l.M,Mable by tJurahay I) it 
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16-25] 


DOMBAY DISTRICT tOLICB ACT 


CXXXUl 


(2) E%ery S]>ea‘t) Police-ofEcer so appointed shall have the same powers lunc 
t 7i*'”ioi’« Biot’S* pn\ileges and immunities and be liable to the same duties and responsibilities 

" md be subject to the same authontles is an ordinary Police-officer, but It shall not 
be necessary for him to receive a certificate of office under section 1 1 


Additional 


Esiplojracnt of add 

t onal Pol fe »l rfqoeit of 
Versoni tbottInE the necei 


22. (1) Any District buperinteiident on the application of any person showing 
the necessity llieref or may depute any additional number of Police to keep the peace 
or to perform other Police duties at any place within the district 


(2) Such additional Police shall be employed at the charge of the person making the application, 
but shall be subject to the orders of the Police authonties and shall be employed for 
such penod as the Distnct Superintendent thinks fit 


(3) Provided that if the person upon whose application such additional Police are employed shah 

at any time make a untten requisition to the District Supcnntendent lof theiiith- 
"6 «f drawal of the said Police he shall be relieved from the charge therefor on the expira 
tion of such period, not exceeding one month from the date of delivery of snch 
requisition, as the District Supenntendent shall determine. 

(4) In acting under this section tlie District Supenntendent shall be subject to the provisions of 
section 13(1). 


23 (1) Whenever it shall appear to any Magistrate of a district that the behaviour or a reasonable 

apprehension of llie behaviour, of the persons employed on any railway, canal or other 
Po^?/n*»“uVe •ttki'’"*' public Work or m or upon any manufactory or other commercial concern under 
construction or in operation at any place within his distnct necessitates the employ 
ment of additional Police at such place, such Magistrate may, with the sanction of the Commissioner** depute 
such additional Police to the said place as he shall tjimk fit and keep the said Police employed at such place 
for so long as such necessity shall appear to him to continue 

(2) Sucli additional Police shall be employed at the charge of the per&on by whom the work 
manufactory or concern is being constructed or earned on and the said person shall 
Cflittheicof p^y charges therefor at such rates and at such times as tlie Magistrate of the 

distnct, with the sanction of the Commissioner,* shall from to time require 

24 . In case of any dispute in any case u ider section 22 or section 23 the decision of the Magistrate 
of the distnct shall be conclusive as to the amount to be paid and as to the person by 
Ds uut as 10 pajmeni whom It IS to be paid and tlie sum so ascertained may on the requisition of the 
of CO I Magistrate of the distnct be levied by the Collector as if U were an arrear of laud 

revenue due by the person found to be answerable therefor 


25 CM Gasemmenl may from ume to ume by iwiUGcation direct the employmeat of additional 
Police lor such penod as It shall think fit m any local area which shall appear to be 
tmpioymcniof add t o a in a disturbed or dangerous state, or in which the conduct of the inhabitants or of auy 
particular section of tlie Inhabitants shall, m Us opinion, render it expedient 
temporanly to increase the strength of the Police. 

t{2) Th* cost of «uch additional Police shall If Government so direct, be eith“r in whole or m 
part defrayed a tax imposed on the person hereinbelow mentioned or by a rate 
Codthereof asscsscd on the property Of sudi persons orbothbya tax and by a rate so imposed 

and assessed and charged. 

(a) either generally on all persons who are inhabitants of the local area to which such notifies 
tion applies , or • 

[i) speaalK on any particular section or sections or class or classes of such persons, and Go> 
erament may direct the proponioDS in which such tax or rate shall be charged. 

* ^ub.tUut'd br D.-mUaj' art III of 191 < 

t Sob.trct on (1) pI *rcl ontV»M»ub.t (utrd lor th* priglBSl nib^oction by BombiT Art 111 of II J » 3 
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Explanation —For the purposes of this section indof section 25-A “ inhabitants” shall include person-' 
who themsehes or b> their agents or servants occupy or hold hnd or other immoveable propert) withmsiid' 
area, and landlords who themselves or b) their agents or servants collect rents or revenue direct from r^-ots or 
occupiers in such area, notw iihstanding tliat thej do not actua11> reside ihereiix 


l-vtrn«ion of ixriM for 
pifmont of roM 


®(3) It shall be Itwtiil for Government to extend, for a term not exceeding i" 
all) case five jears, the |ienod for the pvjment of such tv\ or nte be>oml the iien'"' 
lor which such additional Police are icttnll) emplojed 


t (4) The said tlx shall be imposed, or the said rate slnll Iw assessed, except in a Miinici|Kil di-'tnct 
A^essment ofro 1 l)j the Collector at his discretioit li the local irei in which aii) such tix is to '** 

*" ° imposed or an) such rate is to lie assessed, is a Mnniapal district, llie aniininuidi'r 

thnrge shill be paid by the Munici|ialily from the Mumapil Jund or the rale shill be as-sessi-tl Ia t*'- 
Muniapihtj conformably to the direction given by Government under sub-section (2). 

tjetnpiifn fmm luh iiij J(S} It shall be hvvful for Govemieiit, by order, to exempt any jkischis ir"” 

to brat COM hihihty to be ir any portion of such cost 


Hotel.— 1. A Collector of revenue has no |x>vveru» recover Uie cost of yninitivc jxist from tli-* ulutcln' 
of the village if he was not an inlnbitint of the village, because such cost could only be defrayed, by ilncilr*’' 
imposed on the inihibitints of the place in vvhicli the pumtue |K>st was established. 16 Bom. 4SS. 


2. After the senous nots which broke out at Malegaon on 2Mh Apnl, 19J1, much projieny and 
was lost The Commissioner authorized the District Magistrate under s 25-A of this Act to deiennine t*’*- 
amount of compensation for damage caused by the nots and to recover the amount from the adult ni-f- 
Mahomedan inhibitants of the area. Side by side with tins Government also took iction under s. 2' of iH* 
Aa 


//l/i, that neither of Uie U-xes levied vvas w.imon,arl»itnr> or oppressive , but wis purely witln" 
exercise of the discretion vested by ss. 25 and 25 A of this Act 

also, that Governnient iiouhcatiun of btli June, 1^)22, was not »//;« .ikj, for it wis coinpe'®"* ‘ 
Government to decide to levy the police charges from the male adult Mahomedins, and then to direct the whe 
of It to be levied from the shopkeepers under s. 21 of the Itonib'i) Genenl Clauses Act 26 Bom. L, B. f> 


^ 2S»A. (1) With the previous sinciion ei the Commissioner ll die MigisUtue*” 
rembljr how tnorctable the dlSUICt liny — 

alter sudi inquiry as he deems necessary, 

(i) determine the amount of the compensation wliidi, in his opinion, should be paid to any 

persons, in respect of any loss or damage caused to any property, or m rt-spect of deaili^ 
gnevous hurt caused to any person or persons, by anything done in tlie proscvution ol 
common object of an unlawful assembly, and 

(ii) declare the local area the inhabitants of which have, in his opinion, by their conduct caused • 

contributed to the holding of such assembly , 

(5) require the Colleaor to recover Ute amount so detenmaed 111 such proportions as the 

of the district may with the like sanction direct from all inhabitmts of the locality a 
declared as aforesaid, or from any section or seaions, or chss or dvsses of such persons , ^ 

(r) if such area is a Muniapal distnct, at his discretion require the Muiiiapihty to 

recover sudi amount by a tax or by a rate which the Muniopahty shall impose and levy 

such persons and in sudi proportions in accordance with sudi directions, and 
{d) require the Collector or the Sluniapahty, as the case may be, to award or apportion all 

moneys so recovered to any person or among all or any persons whom tlie ^ 

district considers enutled to compensation In respect of tlie loss or damage or 
gnev ous hurt as aforesaid. 


• llubw«clion (t)o( Mclion ti wa* InacrlcJ bf HMnbaf Act llt*f Htl, • 4 

T Syt«*«cl «n p)ef atctloD tSwaa *ubatltulr4 lot |b«ert(iMlaub«*<(loa (l| bf Doobay Act 111 ol ■ I 
t SykMctloa (V) «< aactlon M «raa InacnrJ by OoRibay Ac* IHol la**, * •• 
t aa.A «ai ln**TtH by llooibay Act 111 ot Itac,*.*. 

t Subatilutri by Oombay ActlU o( 1*11, 
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(2) It shall be Hulul for the Conuni^sioner * by order, to exempt any persons 
from liabilit) to pay anj porbon of sudi compensation 

(3) No recoxerj shall be made and lao compensation sliaW be granted undt r this section except u}>on 
i claim made \nlhm one month from the date of tlie deith gnexous hurt, loss or 
rt«rKflt2°ro^ damage as aforesaid in respect of which such claim k made and unless the Pistnct 

Magistrate is satisfied that the person claiming compensation is himself free from 
blame m respect of the occurrences which led to the death gmsoushuct lossordanu„e as dorcsaid 

(4) Fterj declantion issessment direction and order made b> die Magistrate of 
tr»ie^i*abj^u>nrT Mm** * I*’® disincl iinder sulwseciion (t) shall Ikj subject to revision by the Commissioner f 

is aforesaid shall be ImaL 

Bar 10 ma ntain og cirii (5) No avil suit Shall be maintainable in resix.ct ol in> loss or injury f >r whnli 

* ' * compensation has lieen granted under tins section. 

26. (1) Everj { tax miposetl or { rite ussessed un Icr i the list two preceding 
r»«*« »ni sections | or other provision of Uus Act bj i Municipality shall recovered b) such 
and'?* A bf a M*n%%* »” Municipalitj from each person answerable therefor in tlic same manner as a Municipal 
tax due by him 

II ITovided alwaj-s tint m default of sucli recovery ii sliall be 1 iwfiil for the Government to direct the 
Collector to recover such tax or rate m die manner prescnbetl in die following sub-section is if it were a t ix 
imposed or a rate assessed by him. 

Exery^i tax imposed or*4 rate assessed orJi amount recoverable'' by the Collector as aforesaid 
„ ^ shall be recoverable by the Collector as if it were an arrear of land revenue due by the 

ythe iifetor person answ efable lliefefor 


** 26«A On the last three preceding sections coming into force in Sindh the 
Eg»ei of ntwdueron ot provisions SO far a» tliey are inconsistent iherewiih ot sections 16 and of the 
ii«t three ieei OM m s Bdi Bombay District Police Act 1867, shall be deemed i> have leen repealed in that 
Province. 


CHAPTER in 

Keovlation Control and Discipiine or the Police Force 

Fram of rule* for Id 27 Subject to Uie orders Ol Government the Inspector General may from time 

m 1 itr»tioB of the poi <e time make rules or orders not inconsistent with tins Act or with any other enact 

ment at the time m force— 

(a) relating to the recruitment organization classification and disaphne ol the I ohee 
(d) regulating the inspection of tlic Police b> the subordinates 

(f) detemniimg the description and quantity of arms, accoutrements clothing and other necessaries 
to be furnished to the Police 

(rf) for the institution management and regulation of any Police found for any purjiose conneCtcil 
with Police administration 

(^) regulating subject to the provisions of section 13 cHuse(l) iiid section 17 the distnbiitioii 
movements and location of the Police 
U) regulating the duties of Pohcecdhceis erf different grades 

Ig) regulating the collection and commumcation by the I olice ol iiUclhocncc and information 
(A) generally for the purpose if rendem^ the p UceeHiaenl and preventing abuse or neglea of 
tlieir duties. 

•OmUtMb) Bomb»yaEinlofHll 
t S b»t tuifd by Bombay *« III nf ■•ll 

The wort* net* Inac'lrd by Bombai A-iIIIo(l«*( vatOfa) 

1 TbrM word* w-m » b*t tutrt lot onpnal i orti of Boaabsy Jict Illwt tirt ».i(i)pl 
Tbl* pt» ,owaa»ddrt by Bombay Art III of ■*•• •.•(1)0 
« Tbma word* wer* inMilcdby Bombay Act Iltof liM,* BD) 

•• Sertwa t* A ln»«tt*dby Bmntwy Act Ulof l*« •.«. 
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Hote.--T!je duties of the Fohoi ire diMMble mlo three fiead*' — (1) ^llc<^c itinxj'ei.f upon them bj the 
nde^ frimeil b\ the Ci'ntini<si ■'tier ind ipprov’ed In the Go\Tmmcnl , (2) tlio'-e lm^H■«^ed li) r\i3e» w ooisT'- 
wlnJi the Coninn^stoner inn mihi. jM'ev-entins: nbU'*e or neclect of dut\. and (3) llio^ inir«.ed b\ Uw 
{tktsnlM 107. .5<‘^ d'*'.' Cliijx 5, in/r>} 

2S The Inspector Giiiird oi !\%Uoe nvn, ’tubiccl » the nilt> ind orvkrs of Gowmmmt callfof'udi 
n. turns, rejx'rts and ‘statements ou subjects connected with die supjvwMon of cm ^ 
eCe cr»i n the numttiutux I'd otdernnd the ptifomiiiicc oftheirdutus islnssiiKrdin.itesr»y 
c»ti I r n-i r s n furni'h to him. He t\ iH comntutuuite to the M n.i'tTato of the dntnet and 

the Ccinnu'sioncr iii\ general onltis issued In luiii h r tin. purjoscs aforesaid cr ta 
coti'eiiuence ot the lufoTtiitu n fumisJieil to him and M-«o nnj onltis n htdi Go\xntnteut m i\ direct 

29. (0 The Go\-eni'T in toimcd or tn\ ofheer autlionred b\ sub-,cclton (3) in that beful: cut 
susVH-ud reduce ot disml-«au\ roUce-oftiCer nhon\ he ^haU think auel, penerse 
run v‘ra«ni « i\ remiss cr ncvhcent m tlie dKhirgt of his dutt or unfit {i»r ilie some, mj mai i 
rrsfvtc uu r, tt,. «n amouiit not excecduu one montlis {vi\, im iNshcecuiccr Won the graJe « 

.\ssistinl bu{-'enntendem nho is guilt) of.im breach of discipline or njscorduct 
n hicfi di'cs not require his sii5fy;n<ion or dismissal or nho, bv am ict of his ewn n iidere him<eli unfit kt ' 
disdnn,e of his dulj 

i\nii»tin«n» o » tdl Aiii piiiiidimeut mflicted OH 11 Ih'hce-ofiiccr imdeT this •nctiv It sfidl Ic 

r^ji ' »" idditiou to tlu. lyMuln to nhich '«ch cfticer »s h ible under sectioivs *»e, $3 or et o' t! 

Act cram otherlvn ink'rce. 

t'' The In.j'ecto’Geixrd sfudl hiee nutbontj to pitni'h an Iit'^Tector undir sulvscetKii (IV 
Di'tnct Supenmendeni shtU hate the like authonh Inresj'ect of im ivlice^lb-: 

' t ''tdwhinte tohimbclon the gnde of Inspector and mtt suspend in I ttpectcc who 
iaitpdrsi sulvnhntte to him psiiding inquif) into i grave complmH against sudi lisi'«t 

uid until 111 ordsrofthelns.i'ectocGcncnl cinbeobtained. Buttheutera eof“ 
isnict ccnhrred h\ this sul> cctun sfuU be subject ahvavs to su^h niles and prxltrs is iinj Is. mih I 
GovvTiment m lint bchtlf. 

30 Whenim olhcer {vussos an ord^r for timng su-^^dmg, retlutang or dismissing a FtThcec'^*''-'' 
iVs^ n> to w t,i he sJidl record such ordit or e.iuse the same to Ic recordetl U'cether witfirea^' 
a*«4M ro" ihe«*ot aud n n uc of th^. ingiuT) nude in nniinj; under his sigintiirc mtheluv^ *' 

of tbe district or in Englislv 

31 . H) Tin. In jctiooGeiKnl and am Di'tnct Smsenmeiiikni niidau) Asisisttnl buperlntendert i 

ivrurierwai f. n » ditige of I pkCtiott of tdi'tnct mtt putusli, l> commeiucnt for a penod ik>i ttctcdifi 

tneot i-f It* Krt. muk*. three dies ant To icoofliciT bclotv the rink of hetdcoit-ttb’c nhoi« in his prese'c 

gro^'t insubofthnttc or tthols insolent tohlnv 

*» « »»«v.cn»4 (2) Ever) order Kc pumshing 1 IVshcocEcer as aforesaid sinll be recotd-il 11 1 

tittruT*^ '■« » s run * mtnuer j rescnlcd m section and a o''rt of ever) sudi order mtde bv a Ih *n 
bupenniendert or in AsM'tant Snpenntemlent shtU be forttardedbt him to his immediiie supcnsc 

32. ft) Utrrt To icooRicer, shdl, fsr ill purposes o* this Act. be deemeil to Ic alurivs on doit m i*' 

i » 1 1 1 *<• s-rr» »<> tr '^hich hf IS t|'|X'intcd or to which K. is Utvfulh irjnsfe'red. and anr fV ^ 

irrr~ri ts Biuit* iRicr in I int mimbcf w Ivslt ol rohcec'Picers appointed for one p.irt of the Ftes* 

•JutT t t* 1 »w « d'lKi nnt, if oovernmeat or t^e InspcctorGeneral •‘o direct, at int time be enpk^^ 

■»»'»«» *•" •'» e* t on I'o'ice dun m ant oth*r parto* the rie<i 1-nct for lo^c i" the rertnees c t 

f t » r-»« *, * vime mat be there required. 

t3) TimeS intimation shall, eicept incases of extreme urgenct begurnlolhe Commissi''~er*J' 

Im mil oa »« rn■(.^vsl Ht^i'trtte o’ the distncilx tbe lospectooCeneral of am jeoposed irarsfer ’ 

section, nnd exocj t ttbere s<crect Is necessort tbe rexsons for the mnsfer sfia” ^ 
I'.tn I exp’unesl, t«herenx>t the officers af''rfsaiJ ind tbeir subonlinttes sfiiH gi'’* * 

Ms, I * » msonaMe furd erance to such trttisJer 

Hot*.— liRvler s. 12 of the Distnct IVhce .^ct evert IVhcess'hcef sh-iR Ke all pur)x>srt oIlhi'Actl^ 
dee-ned lol< a’ xa\s v ndiitjf lni‘-e ireafor tthi-hhe isnjpom’ed, Lr.,he l< to Ns x'eeit nl M have beenaiiu n ^ 

Iw ihe cnilre ditirict «nd ivM i > tbe ivtmcular taluks suH<t5xision of die distncr A, I. R. (HH) Kaih 
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33, (1) No PoliceKjnicer shall engage in trade or be in any way concerned, either as principal or 
agent, in the purchase or sale of hnd wilhm distnct wherein he is emplo>ed or in 
“•'> commercial transaction tthateser, witliom Uie permission of the Maj,istraie of tlic 
distnct or of Goaernment 


(2) No Police-oflictr under the rank of Assistant Supennteiident shall, unless with 
the MTitten permission of the Inspector General hold any office, or practise m any 
profession or engage many employnieiit whatever, other than his office or duties as 
such Policeofficer 

(3) The prohibitions in sut>sectioiis(l) and (i) apply mIicii a Police-officer is on 
leate or under suspension as well as \then he is on duty 

Hote.— Clause 3 is intended to supersede th« deasion of Hombay High Court, in Batanlal 53, Mhere it 
was held that there was no objection to a Policeofficer, who is under suspension, maintaining himself by other 
w-ork. 


l>o] ccoKcen under tbe 
rank ef a«» sUm Superln 
trndrnt not to be employ 
cd »n other than police 

There prohihUiont to 
apply aUo «ten a {o1 ce 
oiticer la on leave or under 


34 . (I) Unless with the written permission of the Distnct bupennteiident or of some otlier Police- 
officer empowered by the fnspectorGeneial to grant such permission, no Police-o/ficer 
under the rank of Assistant Supennteiidcnt shall resign his office or withdraw himself 
from the duties tliereof, until— 


(rt) the expiration of two months after wntten notice of his intention so to do Ins been guen hy 
him to the District Supenntendent, and until 

(4) he has fully discharged any debt dtie by him, as such Police-officer, to Go\i.rnment or to am 
Police fund 


(2) Provided Uiat if any such Pohccofticer produces a certihcaie signed by the Cnil Surgeon declar 

ing him to be unfit by reason of disease, of mental or physical incapacity for further str 
*’'*‘'*^ Nice in the Police, the necessary written |>ermission to resign slnll forthwith be granted 

to him on his discliarging or gi\ ing satisfactory security for the (taymeiit of any debt due hy him as aforesaid 

(3) If any such Police-officer as aforesaid resigns or withUrtwa himseli truiii llie duties of his office in 

contraiention of tins section, he shall be liable, on the order of the Distnct Supenn 
Airt4r<ofpa)otaK>i<r tendent, to forefelt all arrears of pay then due to him This forfeiture shall be in 

Vn addition to the penalty to which the said officer is liable under section 36 of this Act 

or other law in force 


35. (1) Ltcry person who for any reason ceases to be a Polict?ofticer slnll forthwith deliver 
up to some officer empowered by the District Superintendent to receue the 
be^ieif^ird u™by*ywf'»on same, his Certificate of appointment or of office and the arms accoutrements 
cMiing 1^0 be a I «! c* clothing and other necess-mes which lia\e been furnished to linn for the execution 
of his office 

(2) Any Wngistrate and, for special reasons which shall be recorded lu wnliiib at Uie time, any Distnct 

Superintendent, Assistant Supenntendent or Deputy Superintendent* nny issue a 
warrant to search for and seue, wherexer they may be found my certificate irms, 
accoutrements clothing or other necessanes not so delivered up Every warrant so 
isstied shall be executed in accordance with the provisions of the Code of Cnminal Procedure, 1898t by » 
Police-officer or, if the Magistrate or Distnct Superintendeiu • Assjsunt Siipenniendetii or Deputy Supenn 
tendent* tssuir^ the w urani so directs, by any other peisoa 

(3) Nothing in this section shall be deemed to apply to any article which, under the orders of the 

Inspector General has become the propertv of the person to whom th“ «am» was 


36. (U Any person who makes afalse statement orusesa false doemnentfor 
the puiyxise of obtaining employment or release from emj'loyment as a Police- 
officer, or 

(2) any Policocflicer wlio— 

(a) comrav enes any provision of section 33 or 

[b) IS guilty of cowardice, or 
■ s btt tutca br hcmbaT Art III oi ifii 

t Tbc tvfrrvncc lo Aft ^ ^1 ■*!> altered In arcorjjMc « th Aft V ti > s. 


penftlir for nakms fal*r 
•utement. aud 
fnr nilecocdact of PoUee 
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{c) resigns Jus office or withdraws himself from the duties thereof in contravention of section 34 or 
(rf) lb guilty of anj wilful breacli or neglect of any provision of law or of an> rule or order whidi as 
such police-officer, it is his duty to observe or obej , or 
(tf) Is guilty of any violation of duty for \vhich no inimshnieiU is expressly provided b) any other h\i 
m force, 


shall lie punished with unpriboninent for a term wliidi m aj extend to tJiree months or w ith fine whidi 
may extend to one hundred rupees, or wnih both. 


(3) A Police-officer who lieing absent oit leave, fails, witliout rensoinble cause, to reixirl himself I r 
Coiiseautnce of failure v expiration of such leave sliall, for the purposes of clause {c) be dtemed to 

return lodity after icMe withdraw liiniscU from the duties of his office within the meaning of section 34 


Notes.— 1 , Police<ofAeer— oveTstayittgle&ve.— A Pohceofficer by sta>iii,j without permission bejnml 
tlie penod of Iea\ e granted him commits an offence witliin tlie meaning of this section. Ratanlal 279, 585 

2. Not obeying the order of transfer. — A Police-officer \vJk>, Inxing been transferred from one place 
to another, disobeys tlie order ind remiiiib performing his duties at the former place pending ret ly 
iddressed bj him to his snpenor does not “withdnw from duties ' witliiii the meaning o( dm seaun. 
Batanlal 535. 

37. Any Pohcoofficer who wilfully neglects or refuses to deliver up his eenifi 
Psnuit) for fiuiure lo cale of appointment ot of office or any Other article in accordance with the protision 
BBw”«oe?w or O^o'it'c. or sub-section ( 1 ) of section 3o, sliall be punished with Imprisonment for a term which 
oib^r •nicic ntay extend to one month, or with fine which nny extend to two Itundred rupees or 

with botlt 


Oevernment mai maltr 
nra«r undrr tcetisu lu 
M trmnxl Troet 


38. Croveniment, wlienexer it shall seem necessary, may by notification 
order to aiicli effect as any order winch i! made by a Magistnte under section W « 
the Code of Criminal Procedure could be continued in force by Goseniment under the 
enactment aforesmiL 


CHAPTER IV. 

Police Regulations 

Rui<t mar ^ mae« by place 10 w-Jneh he thinks fit, the Magistrate of die 

may , from time lo time aiid Subject to such orders as may Inve been made y 
a Municipal or otlier authority empowered in ihxt respect, make rules or orders— 

(><] dosing certain streets or places temporanly, in cases of danger from ruinous buddings or other 
cause, xvith sucli exceptions as sliall appear reasonable , 

(4) for guarding against injury to persons and property in the construction, repair and demoUti^ of 
buildings, platforms and other structures from which danger may arise to p-i«sengers, netghbouis 
or the public, 

(c) regulating the leading, driving, conducting or rxinveyxng of my elephant or tvild or dmgerous 
animal through or in any street , 

(<f) prohibiting the hanging or plaang of any cord or pole across a street or pan tlicreof. or tfie 
making of a projection or structure so as to obstruct traffic or tlie free access of light and air , 

(e) prescribing certain hours of the day during which odour and offensive matter or objecu shall i^t 
be taken from or into houses or buildings in certain streets or convey eil through such so^ 
anddunng which cattle shall not be dnxen along the streets, or along certain speafied s 
except subject to such reasonable regulations as he may prescribe m thu behalf , 
f/J prohibiung the betting fire to or burning any svaw or other nnttcr, or hglitmg a ° 

wranioiily discharging a fire-omi or oir-guii. or letting off or throwing a fire-work, or 
» fire-balloon in or upon or wtUiin fifty feet of a street or building or the putting up of **'7 
or otlier thing on the. side of or across a strevt for the purpose of affixing thereto 
otlier contrivances for ilUiminaUon, except subject to such reasonable regubuons as h* ’ 
presCTibe in that behalf , 
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(^) prolubituig, except tinder «!tidt rexsomblo regulations as the Msgistrate of tlie distnct may 
impose the making ofan> excntntlon the placing of building materials or other articles or 
the fastening or detention of any horse or other animal in any street, 

(A) prohibiting, <ia\e under such regulations as aforesaid tlie exposure or movement in any street of 
j>er«ons or anlmaK suffering from contagious or infectious diseases lud the carcasses ot 
imnials or parts thereof and the corpse* of persons deceased , 

(i) setting apart phccs for the slaughtenug < f animals, tlie cleaning of carcasses or hides the de|x su 
of noxious or offensive matters and for oli^ing calls of igature , 

iy)in cases oi existing or apprehciHletl epidemic or iiifectious disease of men or animals with 
resjiecl to cleinhness and disinfection of ivemises liy the occupier thereof and residents therein 
and as to die segregation and management < f the |»ersons or animals diseased or supposed to 
be diseased as may haae been directed or ipitfmed 1 > Cotemment with a new to prevent the 
disease or to check the spreading thereof, 

(A) directing the closing or disuse wholly or for certain puri»ses orliniiiing to certain purposes 
only tlie use of any source supply or receptacle of water mil yirovnlnig agamst pollution of 
the same or oi the water therein , 

(1) regulating the hours diinng wJmJ) and the manner in whicli any place for the disposal of tlie 
dead any dharmasala \iltage-gate or other place of public resort may be used so as to secure 
the equal and appropnate application of its adxanlages and accommodation and to maintain 
orderly conduct amongst those who resort thereto 

(w) regulating * the movement of persons ammaK and \ehicles at sucJ) times and such places at 
whidi m the opinion of tlie Magistrate special regulation may be necessary for the public 
safety and convenience. 

(2) Every regulation made under clause(A)or made under clause (/) witli respect to the useofaplace 
for the disposal of the dead shall be framed with due regard to ordinary and established 
* **'’'*'***'”* ** usages and to the necessities of prompt disposal of the dead in certain cases, and 

every rule or order made by the Magistrate of the distnct under clauses {c) (r) (/}, {g)t 
(A)or(i) shall be published by affixing a copy thereof in the language uf the distnct inthecbavadi or id some 
other public building in the town or place m which the same is to have operation, and a copy in the language 
of the distnct oi every rule or order made under clauses (a) (A) (^) (A) or (f) shall be kept affixed in a con 
spicuous spot near to the building structure work or place to which the sime speaaUy relates. 

(3)Eier) rule jiromulgatcd under the aulhonty of article (/) of clause (1) of this 
01^'” report^ to section shsll be forthwOi reported to die Coromissionert and shall be in force for not 

•n* t niore Ilian fifteen days unless extended by the Commissioner t for a longer penod and 

in such case for so tong as the Commissioner \ directs. 

(4) It shall be the duty of all persons concerned to conform to any order duly made as aforesaid so 
tong as the same shatl be in operation. 

Notes,—! Claoie (a) — The structure contemplated by the seaion must be on the road itself and cause 
some nuisance to die public. If no part of the stmaure touched the road it could not be said to be constructed 
on the road 22 Bom. 742 

2, Clause (m)— Illegal Orders.— Orders forbidding sticks to be earned by persons attending a certain 
yatra (fair) BatanUI 394, and a warning or advice given the Police not to go alone on a particular road as 
the country was believed to be infested with dacoits are not legal orders. Hence persons disobeying these are 
not guilty oi offences under this secdoa 

3, Legal Orders.— Issuing a notification ordering people to dnve on the proper side of the road 
RaUolal 33 See s. 61, clause (A) tn/ra. 

t. Operation of ordera.— The orders of Magistrates Issued under this section become at once operative 
in all places within the jurisdiction of the Magistrate, without having been specifically extended thereto by 
Government uotificxlioa S Bom R C. Cr 100. 

* (.«K*lB worei (twr thw ««r« ntttlcdfcr tb« Bcmlar Datilrt Pelk* UmtaeB^BO Act IV of lilt,*. • (1) 
t SubMlUWii br Bombar Act IH of Itll 
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* 39*A. With the pre\ious sanction o!theGo\emor in Council, the Magistrate of the distort may 
from time to time nuke rules for licensing and controlling theatres and other places of public amuserhent 
entertainment or issembly, including tli6 entrance and exit of i>cr«ons thereat, and the decent and orijerli 
conduct of proceedings therein , and In order to present obstruction, inconvenience, annoyance, nsk danger, or 
damage of the residents or p issengeis in the Mcimtj, prohibiting the keeping of places of public amusement 
entertainment or assembly 

D stt ct Mig strat«s may L'cO Maguirdte of a distnet may from time to lime make rules for the 

wavatiln* * "*' *' '' blasting of rocks or lor making excavations in or near an> street m any tow n or village 
in Ins district and may provide in sudi rules for the grant of licenses or such operaUons. 

41. On complaint being made to a Magistrate of a district or of a siib-division that any housema 

town or village in his distnet or sclHltviSion to which Government has by notification 
broth**' ''' extended this section is used as a common brothel or lodging house or place of resort 
lor prostitutes or disorderly iiersons of any description, to the annoyance of the 
respectable inhabitints of the vicinity, the slid Magistrate may summon the owner or tenant of thehouseto 

answer the complaint and on being satisfied Uiat the house is so used may order tlie owner or tenant withina 

reasonable period which shill be set forth in the order, to di<=conhnue such u«e of it 

Notes.— 1. Ingredients of an offence tinder thb section —To constitute an ofience under this section 
two ingredients ire necessary (i) the chiracter of the kouu, * e , the u^e of the house as ' common brothel or 
lodging house or place of resort for prostitutes or disorderly persons of any descnption’ , (ii) die nuisance, 
must be to ‘ the annoyance of the respectible inhabttints of the vicinity ’ 6 8 L. R. =* li Cr. L J. 28J. 

2 Complaint tinder this section, no offence within meaning of s * (o) of the Coder— The compUint 
filed under this section is not a comphint of an ofience as defined under s 4 (n) of the Cede, as this section 
does not make the me of a liouse as ^ iirothel an ofience, the only order which a Magistrate can pass under this 
section being the discontinuance of tlie user \ Magistr ite lias therefore no junsdicuon to award oompensahoo 
unders 250 oftheCode 68 L R.26i« 14 Cr. L. J.m 

42, (1) The hlagistr Ite of the district, or III his absence and subject to his order the Magistrate of the 

first class having junsdiction in any town or village and present therein or m the 

traiM * ^*1 n*'‘oi neighbourhood thereof may whenever and for such dme as it shall appear necessa^, 

diwcdcr ^ ” by a notification publicly promulgated or addressed to individuals, prohibit m such 

town or village or tlie vicinity thereof the carrying of arms, cudgels or other weajwos, 
the carrjui„ collection and preparation of stones or other missile'; or instruments or means of castiOo or 
impelling missiles, the exhibition of persons or of corpses or figures tliereof, the public utterance oi cnes 
singing of songs, t playing of music t delivery of harangues and use of gestures or mimetic representations an 
the preparation, exhibition or dissemination of pictures, symbols, placards or of any other object or thing '' > 
iTr<sy fw erf a nature to outrage morality or decency or, in the opimonot’ such Magistrate, 
religious nnimosity or hostility between different classes or incite to the commission of an offence, to a is 
ance of the public peace or to resistance to or contempt of die law or of a hwful authority 

Any one of >.e»er«i Mag « (2) If in any town Of Village or the viciuitv thereof there are two or 

ina'*iMu«or/*r^ f «d « on trates of the first class having junsdiction therein, a prohibition asaforesai ma 
made by anv one of them 

Olden bv Suborif o»ie (3) An order made under this section by a Subordinate hlagistrate shall be fort^ 

cli/d*i'o*the u suict'fiUgis communicated to the Magistrate of the distncl, who shall thereupon co 

*”1' cancel or modify the same as shall seem expedient 

Note.— Scope of this Section —This section is of a penal character and must be strictly construed ks 
It affects the liberty of the subject 

Accused was found to have *wld almanacs containing pictures of a certain person in 
order of the Distnct Magistrate promulgated only at the Taluka head-quarters and containing no 
penod of time or the geographical area, at a village twelve miles away from where the District Sfagi^^ra 
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Held, that the District Migistnti. was not empowered b> the section to piss sndi an ordeniul tlut a convic 
tion for disobethence of sudi order was illegal If Bom L. R. 15S :=5 13 Cr. L. J 430. Per Chandavafkar, J — 
‘ The section is not clearly worded, but the prelimtnary conditions esscntnl for the exercise of the jiinsdiction 
are first, the junsdiaion is conferred on the Magistrate of the district or in his absence and subject to his own 
order, the Magistrate of the hrst class , seeond1>, these must ha\e jurisdiction in the town or village where tlie 
junsdiction is intended to operate , lhird!>, they must be present in such town or village or in the neighbour 
hood thereof at tlie time tin. jurisdiction is set in motion’ per Batchelor, y— 1 he words ‘having junsdiction in 
any town’ or village refer equally to the Magistrate of the first dass as well as to the District Magistrate. To 
hold otherwise would l>e Mmpl) to eaact a new section in sulistitution for this sectioa A distance of twelve 
miles from where the Magistrate is present, cannot !ic regardeil as iitlicr ‘ neighbourhood ’ or ‘ vicinity ’ 


43 . In order to prevent an impending or apprehended not or grave disturbance of the peace the 
Magistrate of the distnct may temporanly dose or take possession of any bU'ldnig or 
le of orders b\ Mig i plact, and liny exdude all or any persons therefrom, or may allow access thereto such 
nuon^of ifot'or rire pcfsons Only and on such tenns as he shall deem exjiedietit All persons concerned 
•bince of the peace Shall be bound to conduct themselves m accordance with such order as tlie Magistrate 
may make and notify m the exercise of the niithonty hereby vested in him. 


44. (I) In any case of an actual or intended religious or ceremonial or corporate display or exhibition 
or organized assemblage m any street as to which or the conduct of or partiapation 
trate'’of*ihe*”mri«*fo*r whidi It shall appear to the Magistrate of the distnct that n dispute or contention 
ma aten«nee of erdet ai exists which lb likely to lead to grave disturbance of the peace, such ^lagistrate may 
«i {luui wramoniaia, «e orders as to the condua of tlie persons concerned towards each other and 

towards the public as he shall deem necessary and reasonable under the circumstances, regard being had to the 
apparent legal tights and to any esublished practice of the parties and of the persons interested. Every such 
order sliall be published m the town or place whereinit is to operate, and ah persons concerned shah bound 
to confomi to the same. 

(2) Any order made under the foregoing subeection shall be subject to a decree, injunction or order 
made by a Court having junsdiaion, and shall be recalled or altered on its being 

to b* tubjeet 10 niade to appear to the Magistrate of the distnct that such order is inconsistent witli i 
«!«»», etc , of Co lu judgment, deaee, injunction or order of such Court, on the complaint, suit or apphea 
lion of any person interested as to the rights and duties of any persons averted by the order aforesaid. 

Notes —1. Scope of section.— The Bombay Distnct Police Act is not intended to confer any nght upon 
any individual or class of His Majesty » subjects which had not been given by tlie common law The Act was 
passed in the interests of public peace. All that section 44 of the Act cxintemplates is that where a Distnct 
Magisinte has passed an order m the interests of peace, it is open to any pany to go to a Civil Court and get 
an adjudication m favour of his right, if any Tlie legislature merely assumes that there is a nght which die 
Distnct Magistrate s order has opposed and vvhidi can be vindicated in a Court of hw II Bom. L. R. 372 = 
2 In. Ca. 494. 

2. An order issued under this section need not be in wnimg Disobedience to a verb'll order is also 
punishable. 7 Bom H. C. Cr. 2. 

3. An order niider this section U merely an execatlve Police order and not a Jadiclal one.— An order 
under this section is not an order by in infenor Cnnunal Court or by my Court at all, but is a mere exeauivi 
Police order Thissection viiijxiwcrs ihe'Magistriie of the Distnct* to issue orders for the nuintenance of 


by such an onhr is to appeal to the executive Government, or « so advised to establish his cLiim in a Civil 
Court 12 Bom.L.R. 1029«=llCr.L.J.705. 

4. Section empoveri Magistrate to give dlreetiont for regalatlon of proeesilon.— It is competent to 
a District Maglstnte arting under this seaton to give to pervin'. fonning a religious procession, in the interests 
of Uie public, directions IS to carrying a particular emblem,as to the lime and route of the proresvion, and lo 
the presence of the Poheev 12 Bom. Ii. R. I02B « 11 Cr. L. J, 70S. 
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4S. (I) WTiencNtr uphill npppirto the Mufiatnte ofnli«.lnct ihnl inj p’icein the dntrn .1 j> 
on ’tccoxiM o! nfxir, pilgnmijrt. or other ocuirrence hrjce lodj-;c* 
^stnct Mipttme na< pxpsons ht\e ns>enih'«;<1 or ire IiVcl) to t'^eniWe, K vtMtwlor « iU po'lMlh l'»- \iu«l 
wtihan outbreak of anx et^identic tlt-^tse.he mn) take snd) tuei'unsan'l 

itmc d KiK nnx bx public notice prescnlie re*j,«litu>iiN to I'e ob&erxtal b\ th». a-'iler-t i-! 

the said place and l»j pernin^ pnr^tnt Uiervat or reixamnj thereto or retunun^ Oxre 
front as he dnll *leem nece'^rx to prexent the outbreak of <iidi disease i>r the '•pre-cl Ihxiaa f 

l2}ltshall befaxxful for the Maj^isinte of the district or for the Collector on die rvxini'it'un ot iV 
Magistrate of the district subject to tlie orders of the Commissioner* to asse<M"<l 
ann 1 * ch lex*) sudi reasoiuble fees on|xersona fillin' ttmUr the proxisioiw of sub-iecti )n(l)a 

xxill proxidefjr theexpeiKcs of the amnj,enients far sanitation md the preairvan n 
of order at and about the pUce of assembUge 

^ ^^Tien the pUce of issendlige ts xvithin the limits o' a Mimiatxdip 

sums as shall be necessarx for the puqioscs aforesaid max be recoxerexl fromtfx 
MutucipaUtx 


^6. W’henex'cr It sliall apjieartolh* Ma^stnic oi i disinti or t»> aux Subdivisioiul M tgasirate ihu 
the mo\*enient or encampment oi anx j: mg or liodi of persons in the district is cattin 
bed»»er^t4nv’''** *"'* ‘^Icid lied to cause danger or nlumi or reasonalle suspicion that imlrs^l 

designs are etuertamexl l>x such gang or bcalx or bx meniliers thereof sudi 'tagi'tP e 
max b) notification addressed to tin persons appearing to l>e thele»ders orchief nKiiof sttdigancorbxh 
and pubhslujd b) beat of drumor otheAxis*. as sudi Magistrite thinks ht direct the members olsudi sisgCf 
lodx sotoconduct thent-elxes as shall seem iieccssarx inorxler tojrewnt xiolence and aUrtn ortodiTtf^ 
and each of them to remo\*e hiiitseU to such place bx eudi route as su^i 'I igistnte «fui!l presaihe 


^ 7 . 0 ) FiJt the purpose of prexentuu senoiis disonWr or breach oi the hx» or maniiest anx imniiii^i 
danger to the persons assembled at aiij pul he pi ice c 1 amusement or at an> a«sea\pa 
ix>i c« to f(vtid« «)nin 1 ormeettng u* xxbifh the public are inxiied or whnJt is oja,n to the puWtC. thesem'r 
M rcht^ifRccf of highest rink,stn^i>r to dwt I't constable, present m ih® h"" " 

p*ibi i. inert nii> xilUge xihcre such place of ainusenient is situate or sudi assenibh or meelittS t* 

held, max , <ubject to «ucli niles and c • ' > - «ax-esiCT 

feavinalle directi ms as to the mods of admission of die pubhi , I 

duct of the prxjcetfdmgs at buch pi icv of aniusenieut or sikIx • 

x'l persons sliill be bound to coiuortu toexerj sucJi rea.-gjnaWe direction. 


The PohCe shallha\-« free access toexerx sucli place of amusement 

1 '^”’“'*****”'*”*** ofmeetmg Kxrtlie pur|x>s«; of gnang effect to the pruxasioit. of sul>sectiou(l)*" 

m> direciion made tlHTeunder 

Jfijfc.— -\m person mho ohsCrwcts free aiici*vs ol rfie t f ?fctf of innf'tr/v/>f nj.aki's hmt'ef* '• 

to an offence under the Indian Fenal Code 33 Bom 7W. 


<8. (1) Tile District Supenntendem or a« Assistant s«j»eniiiemViU mix, subiecl lo »»' 

Pol « to Tvfo.4t« »s>ctn ''h’di max at am time belegalb m»det»x inx Mij,istnte oroih<*r aiit'”'’ 
bi e« c niiirt ctupoxtered tu this belwll— 

(ill make rules for and direct Uu cxnuluct of t an I larbaxacur or ictioiis < f ;»ersoits romnt“^ 
assemblies md j rocessu'iis iml luointig crowafs t>r isjj-nibl iges on or along (he ' 
j'rescntv, ill the case ot pmeesMonss the routes bx which the order m xihlch and' e ' 
whidi. the aanie may pafs. . , rtCP? 

(f>) regulate and control bj the graMiolhceusesor othenxise the plaxing of music, ^ 
druma tonvtoms or other instruments and tlieblowai'g orsounding ofhorrtsor x' 
instniments m or near a street 

(f) make reasonable orders subordmrte to, and in furtherance of, anj order nude b> « 

under sections — te of this Act. 

• Snbsl ui(«4 kr Bomlvr Art it' eT 1415 
t rtiert wtt»lni*rt»e b» tl»™XaT Art rU 0/ MX* • n 
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(2) I- xvr^ nile «nd order ni ide under this section shall be juil li«hed U or near the place where it is to 
Mannitof puhl cal on ef opemte, or shill Ih. notified to tile person affected therebj and all persons concerned 
»nch role* and ordm slnll lie bound to iLl coiif ftn ibt) thereto 


Motes.—!. Umle at private honses.— A Distnrt Suiiennteiident or Assistant Superintendent of I olice 
cannot stop music in private hoaxes the words “ near a street intending to mean onlj open spaces I > the 
sides or at the ends of streets 19 Bom 737. See also 9 Bom H C. R iS3 


2. Presence at music does not eonstitate abetment.— Mere presence of a ]>erson at a procession m 
whicli music w Is plajed in contrweiition of an order of the District Magistrate does not by itself constitute an 
abetment of an offence under this section Ratanlal 70S 


49. (II Tlw. Magistrate of the district may, b> public notKX extending to such place or places withm 
^ ^ tlie district as shall therein be named require everj dog while in the street and not 

.un so OK* some jiersoii to be muzaled in siidi a manner as will admit of the animal 

lireathtng and dnnViiig w ithout olistruction and effectually |wevent it from biting and the Police may, except as 
Is hereinatter in sub-section (2) presided destroy any dog found loose in any place be>ond the premises of the 
ownerthereof dunngtlie currencj ofsudi order, or may take possession of any such dog and detain the same 
until the owner has claimed it, has proa ided a proper muzzle and has paid all expenses connected with such 
detention. 

(2) The Police shall not destroi «n> dog whicli wears a coll ir bcanng ikflownowners name unless 
Slid) dog IS rabid until the saim. has remained m tlieir possession for tliree clear dajs 
without die owner claiming it aiidpajang all expenses incurred by its detention but 
may sell or destro) ai)> dog which has remained m their jiossesston for the said jienod 
without the owner claiming it and | i>iii» die said expenses 

(3) I or the expenses incurm) under tfn. preceding subsections die owner of the 
dog shall be answerable as for an arrear of land revenue 

(A) When uq dog taken i>ossession of bj the Police weirs a collar with die 
appareiul) ^eiiumc address of inj person inscribed diereon a letter stating the fact 
of such dog havin^ been taken possession of shall be forthwith sent b> post to the 
said address 


^Vh«n dog* reay bedei 
liuyed o( Mid ^y the 
Pofe* ’ 


How expeo*** "isy b« 
Ncortied 


Pntvli on ir cate of doe 
wtarinf a cellar w il 
owner a addrcM 


Power under th * Chap 
ter to be czcrciied by 
t>l»t r I c t Super! niendent 
•abject (0 CO trol of DU 

(ret MariaCrule* and by 
L> nrlct alag tlrate* aub* 
ject lo cootrol of Oorern 


SO I icr> power conferred b) this Chapter un i Di«tnct Su}>erinteiideiit or 
officer suliurdiiiite to him shall be txercised by him subject to the orders of the 
Magistrate of the district and all rules regulations and orders made by the Magistrate 
of the district under this Chapter shall be subject to Uie provisions of section 13 (2). 


Mote -Revision by High Court of Magistrate s orders -The Hioh Court has no junsdiction to interfere 
Willi an order dul> made In i District Magistrate under this Cl «pter Ratanlal StO Neither Insthe Sessions 
Court, Ratanlal 692 


CHAPTER V 

Executim" Powers and Duties of the Police 
re.oft « 51. (1) El cr> Pohee^cer shall— 

(a) promptly ob«J "ttd execute e\-ery warrant or otlH.r order lawfully is«ued to him b> competent 
authority, and shall Ij all lawful means endeaxxnf ij gue effect to Ihe commands of his 
siipenof 

(f!) to the best of his abilit) k btani intelligence roiKWmug the commission of conginz.il le offences 
< r designs to commit sudi offences tndli) such mfomali >n nid take such other steps con- 
sistent with taw and wath the orders of his bujienors, as shall !»* 1<est calculated to Ijnn 
offenders to Justice or to prevent the commission of offences 

{<■) to the best of his abititj, |ireaent the commission of puWic nuisances, 

(if) apprehend all Iversons whom be islegaR) authorized to apprehend, and for whose a|ifTeh'>r> 
Sion there is suffiaent reason , 
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(;)aid another Police^fficer when called on by him or in case of need m tlie discharge of ha 
duty m such ways as uoutd be lawful and reasonable on the part of the officer aided, 

(/) discliarge such duties as ire imposed upon him liy any law relating to revenue or other law 
at the time in force 

(2) Every Police-officer nnj, subject to the rules and orders made by Government or by a person law 

fully authonied, enter for any of the said purposes without a warrant and inspect any 
p bi c rf»o”t plice of public resort and any place whiclt he has reason to believe is tised asa 
dnnkingshop or n shop for the vale of fniojtlcating drugs or a place of resortof 
loose and disorderly clnncters 

(3) When m a street or plate of public resort a person has possession or apparent possession of My 

article which o Police-officer in good faith suspects to be stolen property, sudi 
persottVin^the Police-officer may search for and examine the same and may require an account thereoi 

and should the account given by the possessor be manifestly false or suspiaous inay 
detain such article and report the facts to a Magistrate who shall thereon proceed according to sections 523 and 
523 of the Code of Criminal Procedure or other law in force 

Notes —1 Breach of order.— A Police-officer enrolled under Bombay Act VH of 1867 (District Pol 
permitted two reputed thieves to escape from his custody and failed to make any report to his superior, as it> 
duty bound and was convicted of the offence of wilful breach or neglect of orders made by competent authority 
under s. 26 (corresponding to this section) by the Superintendent «Sf Police, who w as also a Magistrate F P 
ffeid that the Superintendent of Police although he was a Magistrate F P , had no authonty to try the cast 
Rat&nlal 29 

2 Neglect of duty by Railway Police —Members of the Police Force who are styled tlie Railaaj 
Police and are in the pay of a Railw ay Company are amenable for neglect o! duty to the provisions of s. 27 « 
ActXVIIl of I8ij {Ratlway j4cl) notwithstanding that they hold commission from the InspectorGenetal- 
Ratanlal 01 

3 Clauie (c)— Public Neisaoce.— -S^^the definition of the term in s 268 of the Indian Penal Code. 

t he p 52 It shall be the duty of every Police-officer— 

( i) to afford every assistance within his power to disabled or helpless persons in the streets and 
to take charge of intoxicated persons and of lunatics at large who appear dangerous 
incapable of uking care of themselves , 

(^) to take prompt metsures to procure necessary help for any person under arrest or m custod} 
who 18 wounded or sick, and whilst guarding or conducting any such person, to have diW 
regard to his condition 

(f) to arrange for the proper sustenance and shelter ofev'ery person who is under arrest or i ‘ 
Custody 

(d) m conducting searches to refrain from needless rudeness and the causing of unnecessary 
annoyance 

(f) in dealing with women and children to act with strict regard to decency and with reasonable 
gentleness 

{/) to use his best endeavours to prevent anylossordamage by fire 
(g-) to u e hi-- best endeavours to avert any accident or danger to the public 

Notes —1 Clante (c)— Duty of PalIce>ofncer to shelter a person fa caitody — A Policeman who ‘tanif 
by acquiesang m an assault on a prisoner committed Iqr another Policeman for the purpose of extortm? 
confession is guilty of an abetment of an offence under s. 330 t P C 20 Bom. 394 

2. Illegal omtssion to perform an act of doty Is an offence — When the law imposes a duty to acto^ 

11 person his illegal omission to act renders him liable to punishment. 20 Bom 894 

m»} '*’* •^**’^* 53. (1) It shall be theduty of a Police-officer — 

(d) to regulate and control the traffic fo tbe streets to prevent obstructions therein and to the best 
of bis ability, to prevent the Infraction of any rule or order made under Uiis Act or any other law in fore 
for observance by die public in or near the streets , 



51-58] 


BOMBA\ DISTRICT POLICE ACT 


cxK* 


ta krtp order in U e 
etreets ind other public 
placer, and 


[b) to keep order In the streets and at, and «ithm, public bathing^, washing 
and landing places, fairs, temples and all other places of public resort and In the 
nighbourhood of places of public worship during the time of public worship , 


p( bl c place) 


(c) to regulate resort to public bathing, wadiing and landing places, to preaentoiercrowding thereat 
and in public fern boats andi, to the best of his abilllj,Uo preaent the iniraction of 
resort to order lawtullj made for ob^raance by the public at an) such place or on 

an) such boat '' 


persons bound to ron 
form to reasonable ordert 
o( Pol ee 


(2) All persons shall be liotiiid to conform to the reasonable directions of a 
Folice-ofiicer gi\ en in fulfilment of any of the said duties 


Police-officer ma> re ^ Pohce-officer may restrain or remove any person resisting or refusing or 

•tram or rem-iTe contuma omitting to conform to any sudi direction as aforesaid, and may either take such per 

cioua persons son before a Magistrate or, in tnxual Cases, may release him when the occasion is past 

Note-^aDse2. — Refusal to attend In order to make a Panebnama— A non attendance to make a 


Panchnama regarding an obstruction to a public road caused by a gram dealer by keeping his gram bags on 
the road is not an offence punishable under the Police Act 22 Bom. 170. 


54. Whenever & notification has been duly issued under section 42, or an order has been made under 
s, 43 or s, 44 U shall be lawful for any Magistrate or policeofflcer to require auy 
Enferermetit ef orders person acting or about to act contrary thereto to desist or to abstain from so doing, 
aVof 44 aecuons 4> refusal or disobedience, to arrest the person offending Such 

Magistrate or Police-officer may also seize any object or thing used or about to be 
used in contravention of such notification or order as aforesaid, and the thing seized shall be disposed of 
according to the order of any Magistrate having jurisdiction at the place. 


55. It shall be the duty of the Police to see. that ev^ regulation and notification made by the 
Do the poiet la Magistrate of the distnct under section 45, Of by the Magistrate of the district or a Sul> 

ii*in*d ?Bd«r divisional Magistrate under secuon 46 isduly obeyed, to warn persons who, from ignor* 
I 4i et * i* e»m«d out same, and to arrest any person w ho w ilfully disobeys the same. 

56. A Policeofficer may take charge of any animal falling under the provisions of the Cattle Trespass 
poii««st«r* mar t»k« Act which may be found straying m a street, and may take or send the same to the 

cha^« of stray catUe. nearest pound, and the owner and other persons concerned shall thereon become 

subject to the provisions of the said Act * 

5 7, The Police shall lake temporary diarge of all unclaimed property found by , or made ov er to, them , 
and deliver all such property to the Pohce-patel, if any, of the town or village m 
to' U?c 'aimed which the same was found, and take a receipt therefor from the paid, who shall 
forward such property to the Magistrate to whom such Pohce-patel is subordinate. 
If. m any such case, there be no Policepatel of such town or village, the Police shall forthwith report to such 
biagistrate as the Magistrate of the dislnct shall, from Ume to time, appoint in this behalf, and act thereafter as 
the said first mentioned Magistrate shall direct 

58. (1) If the property regarding which a report is made to a Magistrate under the last preceding 
section or under section 19 of the Bombay Village Police Act. 1867, appears to such 
when'*''Dropertv^**f««da Magistrate to have been kft by a person who has died Intestate and without known 
ten rupees In ealae and to be likely , If sold in public auction to realize more than ten rupees net 

proceeds he shall communicate with the District Judge with a view/ to its being dealt with under the provisions 
of section 10 o! RegulaUon VIU of 1827 ifrgafaftem U frovxdt for Ikt formal rttogmhon af 
other law in force. 

(2) In any other case the Magistrate shall issue proclamation speafjiiig the articles of whicli such 
property consists, and reijuinng any person who raaj have a claim iherelo to apyttaT 
i'rocrduf«ii>«s»f cases before humelf or some other officer whom he apjxsmts in this behali and establish his 
claim within siv months from the date of sudi prudamatiuiL If no person within su<± penoJ esiabhches his 
cLiim to sudi property It shall l^e at the di*.jx»al of Government, and may be vilj in |>ublic auction under the 
orvlersol the Ma^strat®. 

J 
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(3) The proMMons o! section |0 of the RegulMton 'tforc'Wttd shnll be deemed not tmppl> to intestate 
property which is denlt « ith iij a \1 \Ristrate tinder subsection (2). 

Note.— A person who finds property is entitled to u when after i proclamntion issued under section 58 
(2) of the liombay District Police Act 1890 by a Mnkistrate no one comes forward to claim it ns his oia 

ITBem F.71«2IBom.L R P. 70T. 

59 . If the propert> regarding which a report is made as aforesaid is subject to speedy and nairral 

decay or consists of li\e-siock or appears to be of less \*alue than fi\e ru[>ees the 
power to ««ii perishable Magistrate may at once direct it to be sold in public auction and the provisions of the 

property stance 1 ^.;^ preceding section shall as nearly as may be practicable apply to the net proceeds 

of such sale 

Rote.— The provisions of this section and s. 58 do not apply lo a case where the finder handed over the 
property on requisition by Police but had not waived his rights as a finder II Bom. L. R, SOI = 13 Cr L. J MS- 

60. A Police-officer of rank superior to that of constable may perform any duty assigned bylaw or 

by a lawful order toany officer subordinate to him and in case of any duty mipo'td 
may himVeiTperfom i rt'»« rdmaie, a siipenot, where It shall appear to him necessary may aid 

itnposeaonhuinfetloe etc supplement supersede or prevent aiy action of such subordinate by hts own action or 
tbit of any person lawfully acting under his command or authority whenever the 
same shall appear necessary « r expedient for giving more complete or convenient effect to the law or for 
avoiding an infnngement thereof 


CHAPTER VI 

OlICbCES AND rUNISHMENTS 


punihneni «f 
Iteet »ffe e«« a 
lance* 


6 1 . In any local area to which ilie commission * by potification from tint* w 
time extends this section or any pan thereof whoever contrary thereto— 

Ifl) without lawful excuse drives along or keeps standing in any street a vehicle of any description at 
any time lietween tliree-quaners of an hour after sunset and one hour before snnnse 
wilho "i I **'** "tthout 1 sufhcient light or lights except when there is sufficient moonlight to render 

such light unnecessary 

t {b) dnves a vehicle c/ any dezenpiton along a street and except tn cases of actual necessity or of 
some sufficient reason for deviation does not keep on the left side of such sireet an 
th* **** ' '* when passing any other vehicle proceeding in the same direction does not keep m ^ 

right side of such ehicte 

onlifd (e) leaves in any sueel msiinicieiiUy tended or secured any ammal or vel icle 

{<f) causes obstruction injury danger or alarm in any street or mischief by any nibbehaviour 
negligence or ill usage in the dnving management or care of any 
**0 ma «” Vehicle or by driving any vehicle or animal laden with timber poles or o « 

unwieldy articles through a street contrary to any regulation made m that behai R" 
published by die Magistrate of the distnct 

(r) exjxises for hue Or sale any animal or vehicle claims any furniture or vehicle or cleans 

trams or breaks in any horse or other animal or makes or repairs any vehicleora ^ 

o**»ie* Ac *"'"'** yiart of a vehicle in any street (unless when in the case of an acadent repainng on ^ 

spot 19 necessary) or carries on therein any manufacture or operation so as to 
senous impediment to traffic or a senous anni^ance tore^dentsor to the public 

(/) causes obstruction In any street by allowing any animal or vehicle which has to be 

unloaded or to take up or set down passengers remain or stand therein longer 

^ necessary ior such purpose or by leaving any vehicle standing or fasW"^ 

"**”^'* cattle therein or using any part of a sueet as a halung place for vehicles or ut e ^ 

by leaving any box bale package or other thing whatsoeverin or upon a street for an unreasonable _ 


i hj Bomtkar Act III of till 
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time, or coiitrar> to an> regulatiofi nnde and piibli^ed b) the SlaRistrite of the district, by exjxjsuig an)-tJ*>ttS: 
for sale or setting out an> thing for sale nor upon any still, booth bojrd, cask basket or in any otherwar 
whatsoexer causes obstruction 

(^) causes obnmaioii on mj footuax.or dinger, alarm or aiinojance b> driimg, riding or lea+tng 
bln tr afoooK animal ordriMng or dnwing an\ «hiclethereti|xin or fastening in animil <o 

osnKirraoo ayi the same Can Stand icTOss Of Upon siich footuij , 

(^) exhibits, contrary to any regulation made and notified In the Magistrate of the district. 
<»hbtin(t mimrtie niimetic, musical or other iierfomtaiices of a nature to attract crowds, or carr" or- 
Tnu»ic»i OT other perform' places bulk\ advertisements pictures, figures or emblems in any street n m 
' ’ obstruction to p<ts.senger»or annoyance to the inhabitants may beoccasioned 

e»nibiiiigina street (i) assembles With Others Of joiiis anv assembly in a street assembled fcrtie 

punxise of gaming or \v3genng , 

ij ) slaughters any iiumnl. cleans a carcass or hide, uliev s a call of nature or causes a child to do ***. 

or bathes or washes his person in or near to and within sight of a street {except™ 
or^fleaf *'* some place set apart for the purpose by order of the District Magistrate or some ct^wr 

person having lauful authority in that liehali^ so as to cause annoyance to 
neighbouring residents or to passers by , 

(/) negligently lets loose any horse or other animal, so as to cause danger, bjiJn* 
snd” ** '’®'‘**‘**^* alarm or annovance orsuffers a ferocious dog to.be at lai^e tvithout a muzzle, cr »«s 
on or urges a dog or oiheranimal to attack, worry or put m fear any person nrfiofi# 
or other animal , 

(/) bathes or w ashes in or by the sideof a publicwell, tank or reservoir, not setapart forscdipiT 
pose by order of the Magistrate of the district or of some other person havisg latf-I 
bathiDK or wiihing in authonrv in that behati.or in or by the side of any pond, poo), aqueduct. pv;u 3 
ttoirpurpoiM*, nver.sueam nata or other source or means of water-supply in which such tadiia"!/ 

washing is forbidden by order of the Magistrate of the district orother personit-nj^ 
lawful aiithontv in that behalf , 

(/«) defiles or ciuses to be defiled, tile water in any public well, tan^re'-er 
Jchint Hater m p bit Pon<l. Kiueduct.or part of a nvef stream, nala or other source or means r- 
wciir, « ic supply, so -as to render the same less fit for any purpose for which r s - 

as aforesaid, 

(«) oljstnicts or incommodes a per-on b.«tlnng at a pUce set apart for that purpose asaT'i- 

. . wilful intrusion or by using sudi place for anv purixise forwl ’ 

obstruct bather* 

apart , 

C_c\ wilfully and indecently exposes lus person, Uses indecent Ui 
^hae ng indeceitij- in mdecetitl) or notousl) or In a disorder^ manner in a street or pb, 

^ or fn any public office stationer stationhouse, 

be ng dr ink and incap (/' ^™nk and incapable of taking care of himself i- ^ 

able I public resort . 


(p-) visesm any street any ihreaicamg, abusive or 
to"pJ^^oke i’bwVhoVtbe xiour With intent to fOTWokc a bteadi of the peace or where 
p«»« nny l»c occasioned , 

(i) I'egs importuiuielv f 'r a1nt« or erpo-o or exhibits, with the 

beKxnp and eipn* n* defoTTUitv »>r disease OT any oRcnsive sore Of wxxmd, in t» ^ 

eflrt.. c ailment. Mr«t "Iwll tx: {wni-bed with fine which may extet^l^ 

Hotev— 1. A conviction under thi-. section illegal if the prr^ilm^ ^ 
Rstanlal SS. 
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Css. 

2 CIao«e (h) — Expediency of order not to lie Inquired Into.— It is cot nece&sary for a Msjistrete 
trjmg an accused, under this section for disobedience of an order issued m proper form by the Distnct 
Magistrate, to inquire into the expediency of the order, if being onlj iiece&sa^ to pro%c the disobedience and 
not the existence of the danger or other occasion for making the order as is e5sential under s. ISs, I P C Bat 
mere presence of a person at a procession in nhich music was plajed mcontraxentionofanorderofthe 
Distnct Magistrate, does not bj itself constitute an abetment of an oRence under the Act R&tanlil 705. 

3. Claase 0)~ln s 31 of Bombay Act No VH of tS67, the x'Ords " commits nuisance” had beea 
used in place of obeys a call of nature.’ In tt&tanlal 134 those words were construed to include the oS^nce 
of making water in a public gutter To make water m a public street is an offence, protnded there be eiidecce 
of annoyance to residents or passengers. Ratanl&t 303. 

4 School-in&stec'fl responstbllUy for nuisance committed by bis boys.— In BatanlsI 291 it 
that children once outside dm school are not so under the control of the master as to make the latter cnnuoaC) 
responsible, as their parents might be for nuisance created by their diUdren. If a school is so conducted as to 
be a nuisance, the complainant can get a remedy by injunctioa 

3. Clause (1)— The airrespondmg expression for the words “Magistrate hasxng lawful authonty la 
that behalf in the earlier Act was “Resident Magistrate,’ and that expression was held not to mdude a 
Magistrate who happens on his tour to stay a few days at the place, mere presence not being the same thing as 
residence B&tanlal 483 

6, Clause (m)— The mere act of fishing in a public tank, without proof that something that would 
defile the water w as used as bait, cannot sustain a connction under this clause. Bstanlal 865. 

62. 11 ) ^Vhoe\er cruefty beats, goads overworks, ilktrcats or tortures or causes or procures 

cruelly beaten, goaded overworked ilktreated or tortured any animal, slutS be 

punished witii imprt’ionraent whicli may extend to One month or with fine whichinay 

extend to one hundred rupees or w ith both. 

(2) Jurisdiaioti in cases ansing under this section shill not be exerased by a Magistrate of loner 
rank than the second class unless such Magistrate be specially invested with junsdiction for that purpeve 
by Government 

Notes.— 1< Cruelty, what Is — A man who after finng at a dog refrains from again firing at it to put it 
oulofpain does not commit an offence under this section. Ratas1all83. To support a conviction for cruelt). 

It should be found a , a tact that ptin or suffenng has been inflicted, Ratsnlal 738 

2. Imprisonment in default of payment of a fine inflicted under the Act. ought to be simple cot 
ngorous. 5 Bom. H. C. Cr. 43. 

S. Bomba) Act Ilf of l9la has subatiiuted the word “second” for the word first’ in subsection (2> 
of this section. 

Where the provisions of the prevention of cniel^ to Animals Act, 1890, are extended by the BomlMy 

Government to a certain district under subjection { 2 ) ol section 1 of the Act, the extension does not 1. 
operative to rep»eal section 62 of the District Pobce Act (Bombay Act IV of 189o) withm that district I.C* 

Som. P. 203 Cr. Reference. 

Penally ioT *exatiou* 

Karcti, amst etc , by ihe 63 , Any Potice-officer who— 

(o) Without lawful authority or reasonable cause enters or searches or causes to be eoteird oV 
searched any budding vessel, lent or place, or 
(6) vexatiously and unnecessarily seires the property of any person , or 
{c) vexatiously and unnecessarily detains searches or arrests any person, or 
(<f) offers any unwarrantable personal violence to any person in his custody 

(e) holds out any threat or promise not warranted by law to a person accused , ^ 

shall for ei ery such offence be punished with impnsonmenl for a term not exceeding two mon 
vvfth fine which may extend to five hundred rupees or both. 

64. Any Pohce-oflScer who vexapously and unnecessarily 
Penal y lot .e«at o » person arrested to a Magistrate or to any other authority to vihom he is legally 
to forward such person shall be punished vnih fine which may extend to t«o hu 
rupees. 
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reniitjr for eonlraTen i 

KjI-'j";".''..'.'-” 65. Whoever- 

(a) contra\enes siny rule mide under section 39 or s. 39-A,* or 

(4) opposes or fails to conform to any direction given by the Police under section S3, 

(e) abets the commission of any offence under clause (a) or (i) shall be punished with fine which 
may extend to fifty rupees. 

Note.— Note to s. 63 above 

penaitr for eonlraTen 66, Whoever Contravenes any rule made under section 40 or any condition of 

^tio™'”’ under any license granted under the said rules shall be punished with fine which may extend 
to one hundred rupees. t 

Penalty for fa lure to 67. Whoever fuls to Comply with an order made under section 41 shall be 

s^o'n punished with fine which may extend to twentyfive rupees for e^ery day that such 

order continues to be disobeyed by him. 


(a) disobeys an order lawfully made under sections 42, 43 or 44 or 

(4) opposes or fails to conform to any direction given Iqr the Police under section 47, or 

(c) opposes or disobeys any rule made or direction given by the Police under section 48, or 

(d) contravenes any condition of a license granted under clause (^) of the said section or 

(«) abets the commission of any offence under dauses (a) (f), (e) or (d), shall be punished with 
fine which may extend to two hundred rupees 

p«n»ur for «nttaT«n 69, Whoever contravenes or abets the contravenuon of any regulation made 

tien of i Rsout on do 4« under section 45 shall be punished with impnsonment which may extend to three 
«n<i«r Mctien 4s months, or With fine whidi may extend to two hundred rupees, or with both. 

70. Whoever opposes or disobeys any direction given by a Magistrate of a district or a Sul> 

penoiw for eontfarefl divisional Magistrate under section 48 or abets opposition to or disobedience of, 

■ton of dKction girofl any such direction, shall be punished with impnsonment which ma> extend to one 

tindof otetion 44 month or with fine whidi may extend to one hundred rupees, or w ith both. 

71. Whoever opposes or fails forthwith to comply wnth any reasonable direction given bj .x Magis- 

trate or a PohceKifficer under section 54, or abets opposition thereto or failure to 
noT'tompiyi’n* "wfth Comply therewith shall be punished with impnsonment which may extend to three 

tion given under »eciion H months, or With fine which may extend to five hundred rupees, or With both, 

Por impnsonment for default of payment of fine infliaed^under this Act, see Note 2 to s. 62, 

ju/ra. 

72. Offences against this Act, when the accused person or anj one of the 

„•* accused persons is a Polic^fhcer above llie rank of a constable, shall not be cogniz 

<he rank ot com table ghle by a Af agistrate below the second dass. 

73. It shall not, except in obedience to a rule or order made bj Government 
<Be«e«'a* ""nat* Ve^Act 'to OT b> the Magistrate of the distnct be incumbent on the Police to prosecute for an 
be'in ihedKieti n oi the offetice punishxblc under scctions 61, 62, €5, 67, 68 69 or 70, when such offence has not 

occasioned senous mischief and has been promptly desisted from on warning given. 


proteeut ou l»r offence* , , 

u B d e T other »ii»ctineott , ■ 

not kSected by (he Act ClUClment 

Provided that all such cases sh.iU be subject to the provisioiK of section 403 of the Code oiCnmimI 
Procedure. 
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75. AU Slims piul fof lliesciMce ot pnKts-. b> rolK.eK'fiiceri!,.’iml all rewards, 
D'i>o«aioft««^fd» «-te, forteilures and iKtiiUies or shares lltereof >\lucli are b) hu jKij-ible to 1‘olice- 
pa)*b!e ID |S)i c* othcers ofhcers .is informers, shill, except is litfreinaiter in tins section proMiled, be credited 
to Go\enimem 

ProMcled tint, mUi the suictioii of GOMnituem, or under .i»j rtilt mule b) Goscrnineiit in tint behili, 
the wltole or .anj fwrtlon of anj such rtwani, foneilureor iKnalij nuj, lor sjiccnl ser\ices, be paid toa Police 
ofhrer or Ikj divided nmoiij;st two or more I*ohcvMjfliccrs 

tioni> dilegatetotlic District buix.nnieiid<nt 

offirs nia» b« deiegited Tiii luthoru^ wliicli sytU Magistfiu. ludiselt jwjssesses for jwlloe purpo'cs o\cr any 
and fray b< wi'tMra«n '**"* 'lila^e 1'ohCV-ofho.r and ill'll iiitlKlraw cuUi .luthontj 

Hote.— C/ss. 3aiuU ot Mr AoM/Adj Vtlltge falttc A£t>,o \ HI of I8e7, j 

Miink pal or oih* f 77. tl) No Municipal or other k*cal nitcs sliall be pay iWe by Govemnicnton 

«rnm»ni^on^^^i!e*’^infnd iccoutit ot the (KXU)sitiun Of ustf of aoj lioiisc Or pUcc b> niembefs of the Police 
■''‘r* horce lor the tvhietiieiu i>erfonnaiice of their duties 

td) U shill lie the duty oi a Mumapility milim the Imiitsot whicli .i Police I orce is stationed tor 
Muncipaiii «. may be Venice of sucli Muiuup.ilii> Jii prcscnms die iwace, public order and saietj nnd !«• 

"lid'?! *7 \enttng crime, to proiide *m the requisuiuii of Goiernjiient occoBinioddtion tor 

in 1 . n en e i« liohct vi cmployetl .is shill be rea'onablj necessary or sudi portion lliereof a* to 

Goieninient shall seem just and e^jiedienL 

iB«ati*n <^1 *rhe provision ot such acconiniodnion or oUier fulfiment of tlie reiiuirentent 
of ibe Bombay Uutiifi of this section dull b« deemed .i purpose ot the Uomlwv District Municipal Act,* 1“'^* 
III Aiflpal ACta ’ 

78. Any order or iiotificatiou published or issutd by Covernnieiuor by a Magistrate or ofheer uodtf 
any provision ot tins Act, and the due publication and issue thereof ma\ he ytfovtu 
by the prcnluction of a copy lliereof in Mr Coiernment G«etf#ofofa con 

thereof signed by «ucli hfigistnte or officer and by him eertihed to be a true copi 
,m original published and issued accordinj: to the provisions ot the section of tt» 


Metlwdof rrovint erdcr« 
»> 4 notiRcAlion i««u«d 
uod«T ihia Act 


Act applic-ible thereta 


79. No rule, order, direction adjudication, iiiquny nr notificalionTnatS* 
published, and no act done under any provision herein contained or m sub,tta i 
confortmty to the baiiie, slnll be deemed illegal, void, invalid or msuRiaent forany 
ilefect o! form or publication or any irreguhniy ot procedure 

80. (II No Conimi^sioner, Wigistnte or roJice^fticer shall be Jnhtc many 

penalty or to \iayment of d-innges on account oi any act done m good fai • 
pursuance or intended pur-u nice of any duty imjxised or any authority 
on him by any iirovision of this Act or of any rule, onler or direciionl'Wtu y nia 
or given thereunder 

(2) No iniWic servant or jierson duly apjioinied or authonaed shall be hable ^ 

afore'iaul for giving effect m good tilth to any sucli order or direction !'«« 
aptiareni authonti by Govemmeirt or b\ a person empowered in that liehalf u'Me 
Act or any rule made under anv prov ision thereof. , 

i3) In my case of an alleged offence by a Magistrate, Police-officer oroUier person or of a 

^ to have l>eei) done by such Magivirate, Police^Ricer or other jitrvon by ^ 

of sciTdSnV'^under under Colour or m excess of inv ’such duty orautliony as aforesaid, or where it 
e ^ofJruinrd 0**1" appear to the Coutt ilm tlie offence or wrong it committed or done was o$da« ^ 

‘U»»d, u not inn> aforesaid, the prosecution or sjut shill not be entertained, or shill lie disn*' 

n moo » Instituted niore than six months after the date of the ac t complained oi _ 

•T>c to Botnhay Act VI of »S7J icA Rombav Act tl ot •**! 1* oltcrcJ lo AceorJinc* with Bocobty Af* U 


iiW and order" iiel 
deemed invalid 
Hint nl defect of iorm 
fiilar tv in procedure 


^<1 Commisnoner, SlacI' 
irate ot Foliceoacer lot 
I »ole lo penalty nt dam»*i 
lor act done In {nod fvith i 


No pubi c aerrant liable 
aaaforetaid (or flstnn 
rHect in (rood faith to any 
rule etdrt or direction 
iMued vviiU apparent 
authonlv 
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In loiti a* aforesaid, one (^) case Of an intended suit on account of sucli a wrong as aforesaid, the 

fieen** uiih* ”uffie*”n( 'des* pctson intending to sue shall be bound to gu e to tlie alleged wong-doer one month $ 
cnpiion of »-ronf e o «" • notice at least of the intended suit witli a sufficient description of the wrong com- 
plained of plained of, failing whiclisuch suitsh-ill be dismissed 

(5) The plaint shall set forth that a notice as aforesaid has been served on the defendant and the date 
of such ser\ice, andshatl state tthetlier an>, and, if an>, what tender of amends has 
« «*6?Vo*t’ce'*and^t«nd«r made b> thft defendant A cop) of the said nouce shall be annexed to tlie plaint 

of amend* endorsed or accotnp imcd with a declaration b> the plaintiff oi the time and manner 

of service thereof 

Notes. — 1. Sanction of Goaernm^nt is not necessary in order to give a Magistrate jurisdiction to 
entertain complaint against an Inspiector o( police of an offence committed in his capacity of a Pohceofticer 
Ratanlal 142. See Note to s. s abo\e 

2. Notice.— The protection intended to be tiNorded to Police-officers bj tlie Act bj means ot notice, 
is not a condition precedent to a prosecution relating to a violent assault bj a PoliccKifficef The protection 
extends to official acts done in good faith, and whidi max reasonably be supposed to be done in pursuance of 
official dutj , e\ en though legal powers may be exceeded but not to acts for u hicli there is a total absence of 
authority Ratanlsl 486, 

3. ProtecUoa to apply ta erlml&al proteeatlona at well ai civil actions —Under tlie correspondiiig 
section of Bomba) Act Vli of 1867 it was held that these provisions applied to cnmiinl prosecutions as well as 
to civil actions, Ratanlal 320 

4. LimitaUoiL--In 10 Bom. H. C. 204, it was held under s. -li of Boniba> Act Vll of >867 (correspond- 
ing to this section) that the penod provided in that section applied to '•uiu brought against a PoliceKifficer and 
not those in the Limitation Act XIV of 1859 

81. (1) In the case of any rule or order made by Government under an authority conferred by tht* 

Act and requiring die public or a particular class of persons to perform some duty or 
Person inter«ftc 4 may act, or to conduct or order themselves or those under their control in a manner therein 
•nn\ «ierm*M*”i'ie‘i descnbed, it shall be competent to any person interested to apply to Government by 

any rule or order a memonal given to a Secretary to Government to annul, reverse or alter the rule or 

order aforesaid on the ground of its being unlawful oppressive or unreasonable 

(2) After such an application as aforesaid and the rejection thereof wholly or in part, or after the 
lapse of four months without an answer to such application or a deasion thereon 
When sun ihAiiha ta the published by Government, it shall be comjietent to the person interested and deeming 
fuiV or*crd«ir aniawfuf*^* * the rule or order contrary to law to institute a suit against Government in the District 
Court of the district wherein the rule or order operates, for a declaration that the rule 
or order is unlawful either wholly or in part. The decision in such a suit shall be subject to appeal, and a rulo 
or order finally adjudged to be unlawful shall by Covemmeni be annulled or reversed or so altered as to mah* 
it conformable to law ' 

82 . [Satnn^ o/ceriaitt Aets^ Repealed by Act XVI 

SCHEDULE A 

\_See Section 2 ) 

Enactments upplali-d 


Extent of Repeal 


of Police throughout the Bombay \ has not alre.xdy l>ecn repeal^ 

I Presidency 

Acts of the Goiemor oj Bombay tn Council 
I The Bonitvay Di»tna Police Act \ • v- »- a — — . ^ 

The ltonil«ay General CUm>ts Act ■ 


!«>/, except section 34 
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SCHEDULE B i 

{•S(?« Sechott 11 ) 

Form op Certificate for Police-officer below the grade of 
Inspector 


8«at ai tb« 

(be D i(, ct 9ap«r a 
lendent or the Oeoutr 
Impeet t General Crl 
nlnal ineeatigat on 
Department a* tl 
oaeemajrbe * 


0 


A B hT3 be«n appointed to the Police of the district of 
functions and privileges of a Police-officer under the Bombay District 


and IS vested 
Police Act 1690 


1 I 

uith the ponwi 


APPENDIX XVie 

BOMBAY VILLAGE POLICE ACT No VIII OF 1867t 


{,First published^ after having received the assent of the Governor General, 

Bombay Government Gazette^ on the 2\st December, 1867) 

^ Act for the Regulation of the Village Police in the Presidencv of Bombay 

preamble WHEREAS it IS expedient to provide for the regulitio i of the village Police m the 

Presidency of Bombay It is enacted as lolfoii s — 

1 The terms J Distnct Superintendent and Assistant Superintendent of Police Police-offiW 
interpretatonciaure Distnct Police when used in this Act mean those constituted under t e 

Bombay Distnct Police \ Acts 1867 and 1890 § 


2 \^Repeal cf enact nents'\ Repealed by Act Y//<^1873 

3 The administration of the vilhge Police throughout each distnct shall under the control si 4 

~ ~~direcnon of the Commissioner be exercised by the Magistrate of the distnct who n ^ / 

with the sanctio i of the Commissioner | delegate any portion thereof to my Mag'* ^ ® 
with full powers having also revenue charge as an Assistant or Deputj Collector 

4, U shall be lawful for the Magistrate of a district with the sinction of th- 
Commissioner j| to depute to the Distnct Supenntendent of Police any auwo ^ 
which may be exercised by the Mngisirate of a distnct for the purposes of 

over any viUige PolicMiRicer 

• Subal tula I br B- n bar Art HI cflSlS 

t A* e tbe APP icat uu of Bombay A t Till of 1S«7 to 8lndh jm rombay Act IT of ISM • S 
Word* rcpraled by Bombay Art HI of l$8« tmesded byBombay Act lof ISV) k r(a)(/) kreornttod n.mb>r 

I Tbrkc word* ko 1 Sf urrft wrr* kubit tutrd f f tbo or if lul word* And fivurr* by Bombay Act HI of IIS8 ** ameu^^ r 
Art 1 oflSQ! a >(4) (I 

— U Word* rapaalad by Bumbky Act-lll of UaO ar. . . . . _ — . 



Fower to drp e lo D k 
tnct bupe ntendent a 

Pol cc-offlccr 
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5. (I) The Mllnge Pohee in each \Jlla|;e shall be under the charge of such person as the Magistrate 
of the district shall* appoint in writing to be Pohce-patel, and unless the Com* 
Mdfr t^rfe el nussioner t owing to the size of the Mihge or other good cause see fit to separate the 

r»ui. * appointments, the Magistrate of the district shall appoint the person conducting the 

duties of Rev enue-pitcl to be Police-pitel 


(2) In miking the appointment, ihesaid Magislrite shnllhive due regard to the provisionst m force 
for reguhting the serviceH of hereditary oflicers so fir is the same rmi be applicable, 
A^nwent e( fvi blit, when the Revenue-patel is not i|>pointed Police-patel and more persons than 
one diim b> reason of hereditary right to perform the duties, m rotition or othenvise 
It shill be lawful for the Migistrate of the district to appoint the most fit from among their number 


(3) In an} town or phee in which die duties cannot be effioently performed by one Police-pitel 
tvj!«.j«i»ii the Magistrate of the district mi}, witli the consent of the Commissioner appoint 

A » » ciT>» cl vomfi M ri»c* a sufficient number of Pohce-paiels for the different di\ isions of the town or place 


6. The Police-patel shall subject to the orders of the Migistrate of the district act under the orders of 
f ole 1 the Migistnte within whose local junsdiction his vilhge is situited, whom he sh^Jl 

lit eit> 0 e« p»te furnish with an} returns or informition called for, and keep constantl} informed as to 

the stale of crime and all matters connected with the \i\lige Police, the healtli and genenf condition of the 
communit} m his nlhge 


He shall also afford all Police-officers every asstsunce in his power when called upon by them for 
assistance in the performance of their duty 
He shall iurther promp*' 

Police-officer, shall collect and 
prevent within the limits of hi 
bnog offenders therein to justice- 

Rotes.— 1< ^epe of Beetles.— The duties which are enumerated in s. 6 are the executive duties of the 


10 Bom. L. R. 630 B 8 Cr. L J 141. 

2. A Police-patel has no authority under the ViHige Police Act to prevent oersons from peiformind 
tatnas/ias m their houses. Ratanlat 237. 

7, The Police-patel shall have authonty to require all village servants, m whatever capacity ordinarily 
emp1o}ed, to aid him in performing the duties entrusted to him , and it shall be the 
*e«anu"'^ duty of the village-revenue accountant, whether hereditary or stipendiary, to frame all 

wTitten returns and proceedings for the Pohee-pateL 

6. The Police-patel shall dispose of the village establishment so as to afford the utmost possible 
secunty against robbery, breach of the peace and acts injunous to the public and to 
Preeaoiiooi r k Milage community, and shall report to the Magistrate to whose junsdiction he is 

^ immediately subordinate all instances of misconduct or neglect committed by any 

member of the said establishment 

} 9. Any Police-patel or member of a vihage establishment liable to be called on for the performance 
Pe alt «• for Bfjieft cf Policc duties who shall be careless or negligent in the discharge thereof shall be 
eoiy etc bable to be fined under the order of any Magistrate of the first class to any amount 

not exceeding the fourth part of the annual emoluments of his office. 

If he shall be accused of any violation of duty of breidi of rule, or of other misconduct which shall 
seem to such Magistrate to require a heavier punishment, he miy sus()end him from 0*506 during inquit} into 

• Words r«p««]eJ by BomUy Act lit eflSSS an omitted - • 

t PorlloB rrpMlod by ilombry art I^II of IS*8 to emittod 
t Omiitrd by Bomboy Art HI of ISIS 

S Tbl« tretloB wa* •obrtitulod for ibcer glnal ( f 07 BombapAct lot i*}S a 1 
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such BCaisaiion, and that the close of such inquiry, if the said Magistrate shall consider him guilty of misconduct 
meriting such punishment, he may suspend him from office for a further period not exceeding six months, 
or dismiss him 

Provided that no person ot tlie rank of patel, if lie is an ofhciator under the provisions of the Bombay 
Hereditary Offices Act, shall be dismissed under this section without the sanction of Government* 

Note. — Encroachment made by villagera on psbllc road. — A PoUce-patel cannot be convicted for 
neglecting to report an encroacliment nwdeby tlievilhgers on the public roid 7RH. C. II.8S 

t9«A. Nothing id tlie last preceding «ection shall affect the liability of any 
Poiicepitel or other member of a \ illage establishment to a cnminal prosecuuon for 
any offence with which he may be charged 

Any Magistrate of the first class may suspend any person subjected to any such 
jirosecution pending the inquiiy nnd trial. 

Note.— Sanction for prosecuting FoHce*patel. — ^The prosecution ot a Police-patel, for an offence 
cominitted by him in hts official c ipacity as such, needs no previous sanction. The proidstons of Bombay Act 
\'ni of 1867, s 9, as amended by Bombay Act f of 1876 render a Police-patel removeable irom his office without 
the previous sanction of Government, and therefore s 466 of Uie Cr P C (Act N: of 1872 does not apply) 
i Bom. 357. 


I lab Uty to croninal 
prosecut on not aflectcd 



InformMion to officer ir 
charge of Uistnei police 
station when a cnnunai r 
ullage has SKaped nr n 


10. Ifacnme shall have been committed within the Umils of the village, and the perpetrator of the 
crime has escay>ed or is not known, the Pohcfe-patel shall forward immediate infwina 

tion to the Policeijfhcer m charge of the District Police-station within the limits ot 
which his vilhge is situated, and shall himself proceed to investigate the matteb 
obtaining all procurable evidence relating to it which he shall forward to the said 
officer 

11« (1) If any unnatural or sudden death occur, or any corpse be found, within the bounds of 

inqiMt in csMi e£ un Village, the Pohce-patel shall forthwith assemble an inquest, to be composed of twoor 

oV'^cotf^ ‘fotn'd wtthm Intelligent persons belonging to the Village or neighbourhood who shaUinvesB 

'■"isge gate the cause of death and all the circumstances of the case, and make a wmtie 

report of the same, which the Police-paiel shall cause to be forthwith delivered to the Police-officer ib 
chaige of the Distnct Police-sution witUin the limits of which ihe village is situated. 

(2) Any person who, on being called ujwn by ih« Pohce-patel to serve as a mem^rof sudi 
p ni.hmeni for refusing ‘‘^ffviest, Shall without justifiable cause refuse or neglect to do so, sh^ll be liabe,ott 

neglecting to (erve on conviction before a Magistrate to punishment not exceeding fifty rupees fine, or 
, detault of payment to impnsonment for one month 

(3) If the results of the inquest afford reason for supposing that death has been unlawfully oc« 

sioned the Pohce-paiel shall give immediate notice to the officer in charge o 

warded'' to ^'nearest * Cm u Dlslnci Police-station within the limits of which his village is situated, and, if the c^^ 

**'■ ***'" can be forwarded without the nsk of pubefaction by die way, shall at once iorw4 

the nearest Civii Surgeon or other medical officer appointed by Govermnen 
examine corpses under such circumstances, who shall endeavour to ascertun the cause of deatlc 

Should the Police-palel be unable to forward the corpse without the nsk of putretaction renda^ 

examination useless or dangerous he ^all nevertheless prevent the burning or 

ia)ed*tiii ofUcM *in mg of such corpse until the Police-officer ui charge of the Distnct Police-stati^ 

of Police itacion usentv limits of wliidi his Village js situated, or one of hts subordinates deputed 

or a Magistrate, shall have assented tliereto 

Notes.— 1. Act unaffected by Code.— 1 he anaent village system of Police, as regulated by 
VIIl of 1867, remains unaffected by the Code of Cnminal Procedure except where tlie latter contains a sp^ 
provision. 19 Bom. 612. — 
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t. Object of the iBqoeiL— The Inquest »hfdi s. f I of the Act require*, must be held forihunlk, so that all 
the cirumstanccs of the murder may be reported forthwith to the Distnct Police. This law, which imposes oa 
the Policeqvitel the dut) of holding an inquest, and arresting the murderers, and emjwwers him to takeeMdence 
on oath is obMOuslj intended to make justice effectual liy means of prompt inquiry In the face of all the 
\nllagers, and b> delivery of a \erdict of men not open to tlie suspicions of undue zeal often alleged against tlie 
Distnet Police. Like any other Coroners inquests, it sates the innocent from false cliarges, as people are not 
likely to bnng such charges against an innocent man, when they have kept silence at the inquest 
Rktanlal 710 

3. Penalty for refotal to serve at InqsciL — A refusal to serve on an inqucM when called on by a 
Police-patel specially emjww ered under s. 15 is not a refusal to oliey a law ful order of a Police-patel punishable 
by the PoUce-pateUiimself under s. is of the Act Ratanlal 614. 

4, Uedleal testimony In ease of nnnatBral death. — The testimony of a medical witness, espeaally m 
a case of murder, ought, when he is present |o be taken fully, and not supplemented by reading over his 
testimony given elsewhere and recording an answer that the earlier testimony is true: Ratanlal 792. 


12. (I) The Police-patel shall apprehend any person within tlie limits of his 
poicefaiei (o appT» Village who, lic may have reason to l»eheve has committed any senous offence and 

i»» rtrnmittrt ^enwt shall forvard such person togeilierwiih all articles likely to be useful as evidence, to 
the Policeofficer in charge of the Pohce-station witlnn the limits of which hi» village is 
stuated. 


be*^foir«vat4y”{o"^foiiee* Every |>erson so apprdiendetl shall be forwarded within twentyfour hours 

itaion * “ to the Distnct Police-station within tlie limits of which the village IS situated. 

Kote.— BaO ta perseni tent np by village Police.— The power of the Police to take bail being regulated 
by the Code of Criminal ttn Mil n«reon< wnr 

up to them by Pohce-pat< * 

the Criminal Procedure Cc ' * I 

Ratanlal 26. 


13. (1) The pohce^p^tel, in making any inquiry coming within tlie scope of his duty, not betng a case 

in whi<^ It IS competent lor him to inflict punishment, shall have authority tocall 
examine Witnesses, and record tJieir evidence on solemn affirmation, and to 
ttieoct and lear h lor search for concealed articles taking care that no search be made m a dwelling house 
roncea articln between sunset and sunrise witliout urgent occasion 

(2) He shall also have auihonty, in carrying out any search or any pursuit of supposed cnmmals, to 
• f being bound howeverto gave immedi- 

othtrViia° limit! oi vho shall afford him all the assistance m 

*** continuing the search and pursuit 

14, The Police-patel shall have authority to try and, on conviction, to punish with confinement la 

the vallage-chavadt, forapenod not etceeding twenty four hours, any person chaiged 
^ Power to try and pu" 'h Committing Within the limits of the village petty assault or abuse Provided the 

or pett) attauic or a ue cl,a:ge be laid within eight days of the offence having been committed. 

Hotel.— 1. Power of DUtrlct KagUtratea to sUy or tranifer proceeding!.— A District MagisUate has 
no power to stop the judicial proceedings already tn progress before tlie Pohee-pateL S 6 deals with purely 
executive duties of a Police-pateL Sr<'>ote tos. Sabove 10 Bom. L. R.B30»SCr. li.J. JIJ. S, 523(4), Cr P. 
C , has no applicatioaSlrr 26 M. 394 (F.B ), for a case under the Madras VtUage Poltce Regulalion 1316 

2. latereit a bar to eierclte of authority —A Police-patel is disqualified from tryang a case m which 
he IS personally interested since though the Code of Cnmtnal Procedure does not apply to v illage Poheo- 
officers still the pnncipte stated in s. SSa of the.Code is based on a general principle of justice RaUnlal 321. 

S. A vnllage Police-patel lias no authonty to inflia a fine: BatantsI fST. 

4 . Bevbion— JarU^ctloB of High CourL— Apart from die power expressly conferred by the Act upon 
the Magistrate m that connection the only nght of supenntendence over the judiaal functions of the Police- 
patel created by this Act, ts vested in the High Court clau*.^ S6 and 27 of the Letters patent 10 Bora. L. S. 
630 — 8 Cr. L. 3. 141. Compart Weir 1, 924 and 766. 
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15. (I) It shMlbeUwfulfor the • Magistrite of a djstnct to issue acominission 
tnayTuthfl®"" MagUitau to any person exerasing the office of a Poltce-patel empowering such Police-paiel to 
to tr>^rrt*in ofitnderi person Charged with any of the followng oRences committed \vithin the i'mits 

oi the village m which he is Police-pate! that is to say — 
mischief or petty theft when the estim'ited value of tlie property stolen or of damages sustained does 
not exceed two rupees 


resistance or refusal to obey a lawful order issued by sudi Police-patel personally 
(2) And It shall be law f ul for a Pohce-pntel so empowered to sentence my person convicted before him 
ofanyof the above acts to punishment by fine not exceedingrupees five orconfin^ 
Power of pawl to pun ah ment in the viilage-diavadi for a period nbt exceeding forty-eight hours , the confine- 
ment m cases of resistance or refusal to obey a lawful order, to be awardable only on a failure to pay a fine 


Notes —1 Whftt IS a lawful order 7— A Police patel has authority to summon a person to appear before 
him in reference to an offence of which he can take cognizance since s. G of the Act imposes on him the duty oi 
detecting and bringing offenders to Justice and such a summons signed by him is a lawful order issued by him 
personally within the meaning of s IS the relusalto obey which is an offence triable by the patek BatanlalSM 


2 What are not?— A Pohce-patel has no power to order the removal of a piece of wood Ijang on a 

public road Rataalal 880 Nor can he order any person to attend at hts office m the case of an offence ol 
which he cannot take cognizance The disobedience of such orders therefore are no offences under s. 15 of the 
Act RatanlaI5SI A \erbal order sent through a messenger by a Pohce-patel unders IS asking a person to 
present himself before him to answer an accusation is not a lawful order issued I y the Pohce-patel personally 
w ithm the meaning of the section 8 Bom. L R itS 3 Cr. L d. 239. 

3 Here emission to obey is not refusal —Where there is a mere omission to obey and no deliberatt 
refusal to obey an order given by a Police patel personally, a conviction under s is of the Act cannot be 
sustained. Ratanlal 624 A refusal to answer questions put b> a Pohce-patel m a criminal proceeding it noi 

refusal to obey a lawful order issued by Police patel personally within the meaning of s. 15 (1) of the Act 
Sat&nlalfilO 


tie. The Policepatel when and as long as he shall be empowered undersection la clause 1 

also have audiority to punish by a fine not exceeding one rupee or m delauH m 
'tojSnVht^r payment by confinement In tlie village<havadi for a period not exceeding *'*'^^5 

hours any person committing any of the nuisances or disorderly acts below describe 
and to forbid the continuance or repetition of such nuisances or acts that is to say — 


(Irstlnf etc an mafi 
Dathlng washing n cr 

<iefil OR v,*ll etc 
Depot t nz e It etc 
^^Lomm tt ng nu aance 


accumulat ng eHent re 
pnatle t in cets pooH ^ic 



Deje* » ng deaJ bodies 



( t ) Any person who wantonly or cruelly beats ill uses or tortures any animal 

(2) Any person who bathes or washes in or otherwise defiles or causes to be 
defiled any public well tank or reservoir so as to render it less fit for any purpo'C ^ 
which It IS set apart 

(3) Any person who deposits in forbidden places any dirr filth or rubbish 

(4) Any person who on any public street passage or thoroughfare 
nuisance by easing himself or who is from intoxication noious disorderly or in r 
able of taking care of himself 

(51 Any per&on who without sufficient cause walfuHy allows to accumulate 

offensne matter in cess-pools dungheaps orthehke so as to cause annoyance to 

neighbouring residenuor to passengers or 

who withoiir suffcient cause wilfully allows any offensive matter to iss e on 
any public Ihorouahfare bora any house factory, stable privy or tlie like or 
vvlio deiwsitb the bodies of dead animals or refuse or fifth of any 

cither in diannels whidi in the niiny season feed any tank or reservoir set ap 

drinking or in other places where to deposit such i» offensive to thecomminit) 


* *ub»tlt by Doinb»y Act III of 191S a 

, T I) nng tuch t me a» r»it tl or HI of the ilombay \ Uaic* 8Ao Ulton Act 188» and the rule* mad* O'* *( ijfj 

10 elranyvl afe cU ) t Sanddfea ept the Afit t vo and lb* tail thlft**n wo di) and cl a of I If of nombay ^ 
ceaM to hate any Operation in aucH village— Uombay Act lef UAJ a S ^ t 
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Netet.— 1. Bcepe ef the flection.— Is aspSlat section express!} confined in its opention to the 
Police-patels du!} empowered under s. IS (1) ol the Act and does not extend to their official supenors(the 
Magistrates m charge of the Talukas w ithin which ihej are pilels). Ratanlal 198 

2. Clanie 2 does not apply to rivers,— S 16, cL 2, applies to oflences regarding public wells, tanks or 
reservoirs, but not to those regarding nvers. Ratanlal 609. 

3. Clanie 4,— To ease oneself d6se to a public road is not an offence under the Act, unless the Act is 
committed wathin sight of a public road so as to cause obstruction, anno)ance nsk, danger or damage, to 
residents or passengers. Batanlal 161. 

4 Clanie 5 —It is a general pnncipte of law that die head of the house is responsible for all nuisances 
which emanate from the hoase. Ratanlal 33. 

Milk bush put in a river for catching fish is not refuse or filtli within the meaning of s. 16, cl 5, para. 3 
Ratanlal 379. 

1 7, The proceedings under ss. 14, IS and 16 shall be oral and held in presence of 
iindj?'tt^*if *15 parties and it shall be optional wnth the complainant to withdraw his complaint at 

an} time before conviction is recorded. 

The Pohce-patel shall record the names of the parties, the finding, sentence or order or the withdrawal 
of the charge, with the date of proceedings, and shall forward the same to the Magistrate to whom he is 
immediate!} subordinate, in such form and dirough such channel, and at such times, as the Magistrate of the 
dismct shall prescribe. 

P9WM 19 e»nni t9m 1 8. It shall be lawful for the Magistrate ofa district,* by an order in writing, to 

cancel either in whole Of in part an> commission issued under section 15* 


19. The Pohce-patel shall take charge of all unclaimed property found w-ithin his village, or made 

over to him under the provisions of the tkimbay District Police Act of 1867, and shall 
UBel»im«d propertr fortliwiih make a report to Uie Magistrate t to whom he is subordinate, and act there- 

after as he ma} be directed by tlie snid Magisuate unless the property be of a 
description coming within the provisions of tl;e Cattle Trespass Act 1871, j in which case the Pohce-patel shall 
be guided by that enactment. 

20. Nothing contained in this Act shall beconstrued to prevent the prosecution of any person under 

any other Regulation or Act for any offence made punishable by this Act, or from 
“ ’’"le" being liable under an} other Regulation or Act to any other or higher penalty or 

offence j>unieh»Ne by Afi punishment than IS prov ided for such offence b> this Act 

Provided that no person shall be punished twice for the same offence 

21. In case of ~ *" t. a • « _ t, 


' of >’olic«-p*tel 


immediate report to the Magistrate to whom he is immediate!} subordinate and the 
person so placed in chaige shall, until the receipt of instructions to the contrary, con- 
tinue to act for the Pohce-patel In all his duties except those which involve the trial and punishment of offenders. 


22. The term ‘ Distnct Police-station in this Act shall include the villages or 
Poii«.ii»tion phees within the limits of the charge of i Police-officer in charge of a station. 

23. {Appiicahon o/ Act ta Stndh } Repealed by Act XIl of 1876. 

shortii'c 24. This Act mi} be aied as the Bomba} Village Police Act, 1867 


• Omltt*'! by llombay Vet III of It'll 

t A* to duly of Magislrite > > r«r(aia OMv i,< Bomb*} Act JV of UtO ■ SV 
- The reference to Act III of KIS Is titered ID •ecerdscce with Act let lay* t i 
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APPENDIX XVII. 

BOMBAY ACT No IV or 1902 


Local Client 


Itepia 


{First piiblishedy ajter having reccned the assent of the Goicrnor^Genetal, of tlU 
Bombay Got eminent Gazette an the ^th July^ 190Z) 

An Act to \mfm) thf L\\\ rel\tinc to thf Bombay City Police 
W in RF vs it IS especlieiu to amemlind consolidite the hw relating tothePoliCem theCityof 

indwfiertTS the tffe\iou< sanction of His Escellencv the Governor-General requ'^'^ 
h> section 5 5S and 56 Vict c M of the Indnn CoimciU Act 1892, f has 
•obtained for the pissing of this Act 
It IS enacted as follows — 

CHAPTER 1 
Pkelimikarv 

Shetitie X. (1) I hi> Act maj be ated the Cii> of Bombnj Police Act 

(.2) faectioits 27,; bi 68 97 99 101 | 102 [ md no-AlJ extend to the wh® 
of the Presidenc) of Bombn) 

13) The rest of the Act extends onlj to the City of Bombo) 

t ( »ein el* 3 (• ) enaaments mentioned iii Schedule A ire rejiealed to the est^'' 

sviecifietl in the fourth column of the said «a:heUule 

(2) All references nude (n tit) enactment of the Gotemor of Bombiy in Council to any emcOM'^ 
bereb) rei>eiletl «li ill be reid is if made to the corresponding provisions of this Act 

(3) All nles prescribed ippointments made powers conferred sad orders and certificates i sU* 

ne f rf|p rn j undeniii emctmcnt herebv repealed ihall SO fir as the\ ire cotKisletil "ith Ows 

be deemed to have been respectively pre erded made conferred md issued tl<^ 
under 

Li^n io« 3 In this Act unless there Is. lometlniig repU(,nant m the subject or context — 

(n) the iiliri «s complaint iiiveMigabon oflence cognizable oflence iion'COgniza 
offence bailable offence md nonbailable offence Jiill respectively hive the niemmgs assigi*^ 
therein t j the Code ot Criminal 1 rocedure \ of 1893 

(d) PoUce-ofheer shall mem in) member of tlie I dice Force for tie Cit> oi Bonilaj ail'oiU'j 
under (his Act and sliall inc'luOc <lie Conimis<5ionerof Police aDeputj or Assistant Comnn»s.ioner •!> 

subjeU to the provisions ot siil>section (2) ol sections 9 and ii> an adiluioiial or sjiecial I oliceofficer 

(c) ‘ Officer in-diargL of a section shall include when the 1 mpector in diarge of the section is aV^e ^ 
or uinhle from illness or other van>e to perfomi bis duties the next senior 1 olice-officer in tlie section or u 
other officer as the Superintendent of the Division may, subject to the sanction of the Commis. loner » To 
appoint in that behalf ^ 

{d) * Cattle shall besides homed cattle include elejihints camels hones mare* gelding' 
coin hlhes as*!es mules sheep lambs ram- ewes goats kids and swine 

(z) prescribed slinll mean pre->cnbed by any rules made under tins Act 




• lor SiBtf r I !Ol}cct4i* I fi»«,o a JJffm 6 a 7 <?ocern«W"» Oa«Me 1»®» Port VII p 19 1 for Rcpi rt of Se'tct 

I IW! l>«nMI V *nU r rroocetriKsiiCiHincU iMtb I I**®* p»rt V II PP "o'* *” *» .1 llj <’* 

t lie inference lo w tio S of tl e 1 d n O ne 1* Art * 93 V « Cll)»loiai r Iw n lereA "" 

«r nientoflnlnArt 101* (5* lOieo » c •!) 

The flji re* repeo eilUylV n XI fl»H • I* (0 nr* o tied _ 

t Tl I* flip re B o * *t i1 lie nUnilfiere* no t ■»!» !»-■<« lO) of reel IJfA v»a » ilwl l us 1 for 
■ l«^r»lvno M <>f Jw » *(W ,, iiom If * 

n • wnnl ■> I flu re t re » 'm tole,l t r I onI«« IflcWs II vA ■ 1* '.-ecct (3) of weti ll. A ^ f r 

11 ( 1 ) Tlowrla* Itltfire. ll t *ti I » I e tlo (3) f»*rt 1*0 A • ff r ll Ihe fltri re l«* were 
u uni «or.la * I flffi rce I y B. \ | f l»20 n t (t) 
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(/) shnll with reference to -« j>crson who iinilile to «Tite his name inchide nnrk 

(/ ) '* pfac« of public imusement shall mean anj place enclosure building tent booth or other 
erection whether permanent or ^ „ neans 

of cartjing on the same Is proa • ' 

the intention that monea maj - ■ 

theatre music hall billiardnaxim bagatelle-room gjmnaijitm or fencing school 

(A) place of public entertainment shall mean an) place whether enclosed or open to which the 
public are admitted and aahere an> kind of food or dnnk is supp1ie<l for consumption on the premises for the 
profiler gam of an) person owning or haaing an interest m or managing such place 

and shall include a refreshment room eatinghouse coffee4iouse liqiiorhoiise boardinghouse lodging 
house hotel tas’emorwine lieer spirit arrack toddy ganja bhang or opium shop 

(i) ' street shall mean an) road footway square court alley or passage whether a thoroughfare 
or not to which the publichaae permanent!) or temporanl) a right of access 

[j) public place shall include the fore-shore the precincts of ever) public building or monument 
and all places accessible to the pul lie for drawing water washing or bathing or for purposes of recreation 

(-f) vehicle" shall mean any carriage cart van drag truck hand-cart or other wheeled conve)ance 
of any description capable of being used on the streets of the City and shall include a biocle tneyde or auto- 
motorcar 


CHAPTER II 

Of the Poi ICE Force and Additional and Spfcial Police 

4 For the City of Bombay there shall be a Police Force the strength and consti 
Tmt * tution of whidi shall f>e as may f from time to time be ordered by the Governor m 

Counal 

5 The direction and supervision of the said Police Force shall subject to the control of the Governor 

in Council be vested in an officer to be st))ed the Commissioner of Police for the City 
Appointment -ndwmovai Bombav who shall from time to time be appointed h) the Oovernenn Council and 

•of Comm I onef of Po ce . . • » 

ma> be removed b> the same aulhoniv 

6 (1) The Governor in Council miy from time to time appoint one or more Deputy Commissioners 

of Police and one or more Assistants to the Commi sionef of Police Any Deputy or 
and^A»i''etant« to ihe’’co " Assistant Commissioner so appointed may be at inv time removed by order of the 
tn » oncrof Pulse Govcmor in CoUHCll 

(2) Every such Deputy Commissioner shill be competent to exercise and perform under tl e orders of 
the Commissioner of Police an) of the powers conferred i pon and duties assigned to 
AM*»tant Csmm »» one4"^ Commissioner of Police bj or under this Act or in> other enactment and every 

such Assistant Commissioner * and a Supenntendent appointed under section 7 
(l)t shall exercise such powers ind perform sudi duties asmiy from time to lime he delegited or issigned to 
him by the Commissioner of Police 

Provided that the pow ers conferred upon the Commissioner of Police I > sections 22 and 56 shall not be 
exerasable by a Deputy or Av i«tant Commissioner J or Supenntendent t » nder this suh-secuoa 

J 7 (1) The appointment and promotion of Inspectors Sub-Inspeaors and all other members of the 

Police Force except Deputy or Assist-im Commissioners md S ipenntendents shall 

poMet to appo nt and rest w Ith the Commissioner of Police. Tbeappo ntment of Supenntendents shall rest 

with the Governor in Counal 


• VVorda rrpraUd by B""' H • * arfwn i «d 

t VVordt rapra rd by Bom tofllia Bcbed e It Part 11 araonitwd 
^ Tbfio uo da \stro In^rt^d 1 1 IV m Will of ttro a t 

} Th 1 1 b MCt on wa« bi In rd for the on^nal auWaect on by Bom II of ijjy a i (•) 
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Powtf te ^ifmisg di». (2) The Commissioner of Police m'i>, subject to such rules and in accordance 
fine^nd£onfin?\n procedure as the Governor in Council may from time to time present^ m 

station this behalf, at any time — 

^o) dismiss, discharge, reduce suspend or td flie extent of half a month’s pay fine, any member of ihe 
Police Force * oUier than a Deputj or Assistant Oimmissioner * for neglect or v lolation of duty, or for any 
breach of any rules or orders issued by him under this Act, or for gross misconduct while on leave, or 

(6) punish by confinement in a Police-station for a period not exceeding tnree da^-s any member of 
the Police Force below the rank of Havitdar who is m his presence grosslj insubordinate or insolent 

Provided that any punishment, other than suspension, inflicted on a Superintendent of Police shall be 
subject to the confirmation of the Governor m CounaL 
s-fwng cia<ise Nothing in Subjection (2) shall affect ally Police officer’s liability to a cnmioai 

prosecution for anj offence witli uhudi he maj be charged. 


6. (1) Fvery Police-officer appointed b> the Commissioner of Police shall, on 
PMiVe^office* Va '** 01 *' b" appointment, receive a certificate in the form of Schedule B under the signature of the 
thVcomin"stcin«of'’Hoi,ce Commissioner of Police and shall, in virtue of such certificate, be "vested vnth the 
pow ers, functions, pnv ilcges and responsibilities of a Police-officer 

(2) Everj’'certificate shall become null and void whenever the person named therein ceases, for aoj 
reason, to belong to the Police Force. 

(3) The powers, functions and privileges vested in a Police-officer shall be temporarily suspendjd 

whilst such Police-officer is suspended from office Such Policeofficer shall not by 
Pofeeiffieer reason of such suspension, cease to be a Police-officer, but shall continue subject to fte 

same responsibilities and disabilities, and subject to the same authorities, as if ho 
such suspension had taken phee < 

9, (1) The Commissioner of Police may lO hisdiscretion appoint, for such time and on such pa> aijd 
of such rank or grade, as he shall think fit, additional PohceKifficers to keep the peace 

t a^n»TpoiiM-«fSeer?* O'" pres«rve order at any place, or to enforce any of the provisions of tins or any other 

Act in respect of any pnrticular class or classes of ofTences — 

(rt) on the application of any person, at tlie cha^e of such person, or 

{/>) without such applicition, at the charge of any person for whose profit or benefit any large wor;,, 
or any public amusement, likely to impede traffic or attract a large concourse of people, is being evrned on 

(2) Every additional Police-officer so appointed shall, on appointment,— 

(a) receive a certificate in the presenbed form, , 

(A) be vested with all or such of the powers, privileges and dut)e:> of a Police officer as are speasiy 
mentioned m the certificate, and 

fej be subject to the orders of the Commissioner of Police. 

(3) In any case case in which such Police-officers are appointed on the application of any person such 

person may, by giving notice in wntmg, require that on the expiry ofone momi ^ 
eonunuince*** ^***" ^°* '*'* receipt by the Commissioner of Police of such notice or on the expiry o ® 

shorter penod as the Commissioner of Police may fix, the appointment of such o , 


officers shall cease 

pajmeots to be accounted moneys received by the Commissioner of Police for the payment of an> 

lot additional Police officers shall be accounted for by him 

(5) In the event of any dispute in any tase under this section the decision of the Chief I’resi e 

Magistrate shall be conclusive as to tlw amount to be paid, and as to t ® jjjor 
oUosr'** p»rment jjy ^vhom It IS to be paid, and the sum so ascertained may, on the 

of the Commissioner of Police, be recovered by the Collector from such person 
arrear of land revenue. ^ 

10. (1) The Commissioner of Police, of hiS own autho iV, may at any time appoint any able- 

male person between the ages of 18 and 55 to be a special Policeofficer to avsi 

Police Force on any occasion when he has reason to apprehend tlie occurrence o _ 

not or grave disturbance of the peace and he is of opinion that the ordinary 
Force is not sufficient for the protection of the inhabitants and for the security of property 

* Th£i« ^^ord• tvtr« 0 tbft tuted For ibe or pnat words by Bom lIoflFlt ■ I fd) 
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(2) E%er> speaal Pobceofficcr so appointed shall, on appointment,— - 

(0) reccue a certificate in the prescnl>ed form 

(1) have the same powers, pnvitegesand protection a-s a Police-officer, 

(f) perform all such duties as be assigned to him l)j the Commissioner of Police snd 
{d} be subject to the orders of the Commissioner of Police. 


(3) Any pervin 

Refutal to ortre or rtr 
tom duties 


who ha\inc been appointed a special Pohceofficer under this section shall without 
sufficient excuse, neglect or refuse to serve as such orioobej anj lawful order or 
direction that ma) be given to him for die performance of his duties, shall lie punished 
with fine which may extend to fifty rupees 


Notes.— C/ a 17 of Act V of 1861 w ith this sectioa ^ 

1. WhenipecUl eoniUbles may be appointed.- 10 B. L. R. App. «;33 C. i54 ; 12 C. V. N.737 » 

8 C. L. J. 66 { 10 C. W. N. 82 » 3 Cr. h. i. 169, noted under s. 17 of Act V of 1861, sufira. < 

2. Ref atal to ttnt.—See 13 C W. H. 727 = 8 C. J. 68 7 Cr. L. J. 807 and 35 C. 431 


Const lilt or> of d Ti.ion* 11. (') Subject to the contTOI of the Govemor m Council, the Commissioner of 
aaductioot PollCC Shall— 

(a) constitute within the City of Bombay such and so many Police div isions '' 

(5) subdivide the same into so many and such sections, as to him shall seem fit, and 
* (e) define the limits and extent of such divisionsand sections. 

OPicmin eh 4 f«eofdiv< (2) Each such division shall be in charge of a Superintendent of Police and each 

» OBI aoi »ect on* jyjj, section shall be m charge of an Inspector of Policfc 


12. Subject to the control of the Governor m Counol the Commissioner of 
of^retto!*»Sjort«‘«io Police may issue such orders as he may deem expedient— 

orjtB zat OB «ic relating to the recruitment organitation instruction classihcation, discipline 

and general government of the Force , 

(5) determining the description and quanuty of Uie arms accoutrements and other necessanes to 
be furnished to the Police, and 

(e) providing for the institution, management, and regulation of any Police Fund. 

Note.— The order which the Commissioner of Police is competent to issue under the head of disapline 
and general government under s 12 of die Act must beone having reference to the conduct of the Police- 
officers in their capacity as such officers over their conduct in other relations of life, his disciplinary power docs 
not extend, so long as no element or questioned iheir Police duty enters into those relations. If it does enter, 
the controlling authority of the Commissioner comes into play and it becomes a matter of Police discipline. 
WTien, therefore, the Commissioner of Police in Bombay under the powers vested in him by s. 12 prohibited 
any member of the Police Force from calling or attending a meeUng to discuss any subject connected 
with the Police Force without his permission and the accused disobeyed the same Aejd that the accused 
was nghtly convicted under s. 18 of Act IV of 1902. 31 Bom. 430. 


13. C*) Subject to the control of the Governor in Council the Commissioner of 
n*e«*”r^ Police may make rules not inconsistent with this Act or with any other enaament for 
duiie* of i-oiice jjjg time being in force — 

(a) assigning duties to PoUce-officers of all ranks and grades and prescribing— 

(1) the manner in which, and 

(ii) the condiuons subject to which they shall exerase and perform their respective powers and duues, 
(5) presen bing the places of residence and the locaoon of members of the force, 

(r) regulating or re^tnctlng the collection and coixunumcauon ol intelligence and informauon, and 
(dl presenbing the forms of certificates to be received by addiUoual Policeofficers and speaal Police- 


officers. 


(2) A copy of the rules for the lime bemgin force under this seaion sh.all be kept in every PoIice-staDon. 
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NoPoice-oificerw res jrn (1) PohceofficcT shall feslgii his office or withdraw himself from the 

* on * duttcs thereof without the written permission of the Conimissioner of Police and 

' except m the case of a speaal Pohcoofficer until save with such permission,— 

(rt) the expiration — 

(i) if such member be a member of the mounted Police of six months or 
(!»' ui any other C'l^e of two months 

after written notice of hts intention so to do has been received from him by the Commissioner of 1 ohce a id 

{t) he has fully discharged nnj debt due by him as a Police-officer to Covernment or to any Police 

Fund. 

(2) A Police-officer who being absent on leave fails without reasonable caiise to report himself for duty 
on the expiration of such lea\e shall he deemed within the meaning of this section to withdraw himself from 
the duties of his office 

Provided that if any Policeofficer produces a certificate signed by the PoUce Surgeon or by a medical 
officer holding a gazetted appointment under Govemraenl declaring such Police- 
^^Sa»ing n ca«e ot i *«a»e officer to lie unfit b> reason of any disease or mental or physical incapaaty for furtiier 
service in the Police the nei^ssary written permission to resign shall forthwith be 
granted to him on his discharging or giving secunty satisfactory to the Commissioner of Police for the payment 
of any sudi debt as aforesaid due from such Police-officer 

CertfieaM arm* «t« w IS. (1) Every person appointed under this Act to be a member of the Police 

MM nj *to^ Ku" Porce shall on ceasing to be a member thereof forthwith deliver up to the Comniis* 
e*Mt sioner of Police or to sudi person and at such place as he may direct — 

his oethhoate and 

(d) all clothing irms accoutrements and other necessary articles furnished to him for the execuuon of 

his duty 

(2) The Commissioner of Police or any Magistrate may issue a warrant to search 

•*tn*"*"* ** '*** *** wherever they may be found any ceruficate arms accoutrements 

clothing or other necessary amcles not delivered up as required by subeection (1). 

(3) Every w irraiit so issued shall be executed in accordance with the provisions of tins Act by a PollC^ 
officer or if die auUionty issuing the same so directs by any other person 

(4) Nothing in this section shall be deemed to apply to any article which under 
prtvaw*’pro^ft" orders of the Commissioner of Police has become the projwrty of the person to 

whom the same was furnished. 

PC *6- PoliK-officer not on leave or under susiiension shall [o'"" 

»iwa>» on d ty purposes of this Act bedeemed to be always on duty throughout the City ot iw 

Note. — The meaning of s. 16 of the Act is that even when a Police-officer is not actually at b s 

discharging the duty assigned to him he is for the purposes of the Act to be regarded as being at 
all the nghts and obligations of his office attaching to hwi. In construing an expression of doubtful 
occurring in a Statute tlie Court may well hate regard to considerations outside the language of c 
SI Bon 480 

Pol ce-oftic«r pioh b led 17 No PolicfrofficeT Other than a speaal Police-officer shall, without ih 

i cm other emp o) merit permission of the GovemoT in Counal either as pnncipal or agent — 

(n) engage in any trade ^ 

(i) be in any way concerned in the purchase or sale ol any immoveable property witlim the ' 
Bombay or of any interest therein or h h * 

(c) hold any office or practice any profession or engage in any employment whatever other 
office or duties as sndi Police-officer 
Ofl«nte< by Pol m J g Any PollCOOfficO^ who— 

(a) conuavenes any provision of section 17 
(i) Is guilty of cowardice, 
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(c) reMRti hts office or withdraw shimsell from ll»e dutiei lliereof in contravention of section 14, 

(rf) i> guilty of any wilful breach or neglect of any provision of law or of any rule or order which it is 
his duty a-> such Pohceofficer to obsen-e or obey, or 

{e) IS jjuiltj of anj Molnion of duti for which no punishment is expressly provided by any other law 

in force, 

shall be punished wiUi imprisonment for a term which maj extend to three months, or with fine which may 
extend to one hundred rupees or witli both 
Note. — See note to s. 12 w/m 

. 19. Any Pohceofhcer who — 

\eiatiou* entry, xarch, 

P®' « (fl) witliout lawful aiithoTiQ or reasonable cause, enters or searches, or causes 

to be entered or searched, any building, \essel, tent or place, 

(A) \ex-itiously and unnecessarily seizes the property of any person, 

(r) lexatjously and iinnecessanly detains, seardies or arrests any person, 

(dj \exatiously and unnecessarily delays fortvarding any person arrested to a Magistrate or to any 
other authority to whom he is legally bound to forward such person, 

(r) offers any unnecessary personal \iolence to any person m his custody, or 
(/) holds out any threat or promise not wairanted by law to an accused person 
shall for e\ery such offence be punished wiUi imprisonment for a term which may extend to six months, or w ith 
fine whidi may extend to fi\e hundred rupees or with both 

20. Any person who knowingly makes a false statement or uses a false document for the purpose of 

obtaining forhitnseU or any other person employment or release from employment 
® Police<ifRcer, shall be punished with imprisonment for a term which may extend 
to three months, or with fine which may extend to one hundred rupees or with both. 

21. Subject to the proMSions of the Police Act III of 1888, and save in so far as the operation of this 
s»»m in at Di section may be temporarily suspended by the special order of the Governor in Council, 

tnrt#n/RM«rPo'« * " * . u w. . .r. 

With the administntion c « j - - 

discharge of such functions be vested with the powers and pnvileges and be subject to the liabilities of a Police 
officer of the establishment to whirfi he belongs 

CHAPTER 111. 

Police Regulations 
{Sff Section 22.) 

Rules for Preservation oj Order 

22. (1) ■'In the case o! rules under claisef^X subject to the control of the Governor in Couiial, and 
power to make rule* lor »n Other cascs * With the previous sancUon of the Governor in Counal, the Cora 

reguiat on of traffic ind for missioner of Police imy from ume to time make alter or rescind rules not inconsistent 

preeerxatoB of order n 

publ c places etc W lUl tlus ACT — 

(a) for licensing and controlling persons, offenng themselves for employment at quays wharves 
and landing places and outside Railway sution^ lor the carnage of passengers baggage, and fixing and 
providing fertile enforcement of a scale of charges for the labour of such persons so employed , 

ti) reguUvting triffic ol all kinds in streets and pubhc places, and the use of streets and public 
pbeesby i<ervons nding, driving cycling walking or leading or accompanying cattle, so as to prevent danger, 
obstruaion or inconvenience to Die public 

(ci leguUting the condiuons under whidi vehides. mtj remain vtandmo streets and pubhc place?, 

md the use ot streets as halu iig I bcea ivf vehides or cattle 

* Tcn< w-ord. were ntertrd b) (11 V | 
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(rf) prescnbmg the number and position of h^ts to be used on vehicles in streets and public places 
and regulating and controlling the manner and mode of conveying timber scadold poles ladders iron girders 
beams or bars boilers or other unwieldy articles through the streets and the route and hours for such conygy 
ance , 

{e) prescribing subject to any notice issued by the Municipal Commissioner under clause (r) of 
s 41 of the City of Bombay Municipal Act III of IB88 the roads along which and the hours during which 
corpses may or may not be carried 

for licensing controlling or m order to prevent the obstruction inconvenience annoyance risk 
danger of damage of the residents or passengers in the vicinity prohibiting ~ 

(i) the keeping of places of public amusement or entertainment 

(ii) the playing of music m streets and public places 

(ill) the illumination of streets and public places and the extenors of buildings abutting thereon 
by persons other than Government or Municipal officers duly authonzed in that behalf 

(iv) the carrying in streets and public places of gunpowder or any other explosive substance an 

(v) the blasting ol rocks , 

regulating the means of entrance and exit at places of public amusement entertainment an 
assembly and providing for the maintenance of public safety and the prevention of disturbance therein and 

^A) prescribing the procedure in accordance with which any license or permission sought to b 
obtained or required under this Act should be apphed for, and fixing the fees to be charged for any such hceos 
or permission 

Provided firstly that nothing in this section and no hcense granted under any rule made theteuode 
shall authonze any person to import export transport manufacture sell or posses 
Bombay" AwSr Act" and any liquor or intoxicaung drug in respect of which a hcense permit or pass is requJfei 
oihtfanaetmanti under the Bombay Abkan Act V of 1878 or under any other law for the time bem? n 

force relating to the Abkari revenue or shall affect the liabili^ of any person under any such law or shall 
any way affect the provisions of the Arms Act XI of 1878 or of the Explosives Act, I\ of 1884 or of any fu'w 
made under either of those enactments or the liability of any person thereunder 

Provided utondly that no rule under clause (yj shall contain any regulat onrequ r 
enuf ing a hcense for any place of public entertainment unless spirituous liquor toddy oratij 
u"nment intoxicating drug as defined m the Bombay Abkan Act V of 1878 or opiui” ^ 

defined m the Opium Act 1 of J878 is sold in such place or unless such place is cPi 
open for customers between the hours of nine at night and five in the morning 

(2) The power of making altering or rescinding rules under subjection (1) 
pro* i 005 a5 lo publ ta shall be subject to the condibon of the rules being made altered or rescinded ifter 
ton oft lea \ious publication m the manner specified m section 23 of the General Clauses Ac^ 

of 1897 and every rule made or alteration or rescission ol a rule made under me 
sub-section and sanctioned by the Governor in Council shall be published m the Bombay Government Cos 
and in the manner speafied m section 137 

(3) Notwithstanding anything hereinbefore contained in this section or 

ot^'^Mto pr^bu kVephtit he contained la any rule made thereunder it shall always be lawful for 'h® . 

raentV*ent«rt\Uim nt missioiier of PoUcB to refuse a hcense for or to prohibit the keeping of any p ® 
public amusement or entertainment by a person of notoriously bad character 


Special Orders 

23 (1) The Commissioner of Police and subject to the orders of the Commissioner of Police 

Powers of tommUs oner PoliceofRcer not infenor in rank to an Inspector may from time to time as occasio ^ 
ot poiic«v*d^ofoth«r<^nieet5 require but not so is to contravene any rule under the preceding section givea 
pub* c orders either orally or in wntii% as may be necessary to — ^ 

(<j) direct the conduct of and behaviour or action of persons constituting processions and assein 

In streets 

fA) prescn1)e tl e routes by which and tiie times at which any sudi processions may or may not P- 
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(c) p^e^ent obstructions on the occasion of all processions and assemblies and m the neighbourhood 
of an places of uxiTshipdunng the time of pubhCMorship,and in all cases when any street or public place or 
place of public resort may be thronged or liable to be otetructed , 

(</) keep order on and in all streets, quajs, wharves hnding places nnd all other public places or places 
of public resort , 

(e) regulate and control music or singing in any street or public phce, and the beating of drums tom- 
toms and other instruments and the blowing or sounding of horns or other noisy instruments, m or near any street 
or public place , or 

(/) prevent, upon complaint made in writing b> any person to the Commissioner of Police, the con- 
tinuance of music or other such sounds as aforesaid in any phce if the Commissioner of Police be satisfied that 
the same is a nuismce and ought to be summarily stopped either on account of the senous illness of or because 
It senously interferes with the reasonable occupationsof, any peison resident or lawfully engaged in the neigh- 
bourhood 


Pro\ided that in anj case where the continuance of music or other sounds as aforesaid is so prevented, 
It shall be lawful for a Magistrate upon the complaint of any person aggnCNCd and if satisfied that the order 
complained of IS unreasonable under the circumstances, to alter or reverse such order as he deems fit and the 
Commissioner of Police shall give efiect to any such alteration or reversal 

(2) The Commissioner of Police may also, whenever and for such time as he shall 
consider necessar> for the preservation of the public peace or public safety, by a notifi- 
cation publicly promulgated or addressed to individuals prohibit— 

(a) the carrjing of swords, spears bludgeons, guns or other offensive weapons, in any public place, 
(i) the caTr>nng, eollecttonand preparaiion of stones or other missiles or instruments or means of 
casting or impelbng missiles , 

(e) the enhibition of persons or of corpses or figures or effigies, in any public place 
(rf) the public utterance of aies singing of songs playing of mii$ic,and 

(e) the delivery of harangues the used gestures or mimetic representations, and the preparation, 
exhibition or dissemination of pictures symbols placards or of my other object or thing, which may be of a 
nature to outnge morality or decency, or which in the opinion of the Commissioner of Police, may probably 
inflame religious animosity or hostility between different dasses or mote to the eommisMon of an offence to a 
disturbance of the public peace or to resistance to or contempt of the law or of a lawful authonty 

(3) The Commissioner of Police may also by order in writing prohibit any 

lirorVro<«n'oo*’** assembly or procession whenever and for so long as he considers such prohibition to be 

necessary for the preservation of the public peace or public safety 
Provided that no such prohibiuon shall remain m force for mure than seven days without the sanction 
of the Governor in Council 


pubi c place lor publ e pi 


(4) The Commissioner of Police may also* by public notice temporarily reserve for any public 
purpose any street or public place and prohibit persons from entenng the area so 
reserved save under such conditions ns may beprescnbed by the Commissioner of 
Police 


24. (1) In order to prevent or suppress any not or grave disturbance of the peace the Commissioner 
of Police may temponniy close or take {lossession of any building or place, and may 
Ir.uc of ordcri by Com evciude all or any persons theretrom or may allow access thereto to such persons only 
« « on Vf r o»*^tc * o" terms as he shall deem expedient All persons concerned shall be bound 

to conduct themselves in accordance with such orders as the Commissioner of Police 
may make md notify in the exercise of the auUionty hereby vested in him. 

(2) If the lawful occupier of such building or place suffers substaniial loss or injury by reason of the 

action of the Commissioner of Police under this section he shall be enuiled on appli 
Compvnutn to lawful cation made to the Commissioner within one month from the date of such action, 
toreccive rearonablc compensation forsuch lossorinjury unlet^s such action was ia 
roi « ^he opinion of the Commissioner of Police rendered necessary cilher by the use to 

which such buildm„ or place was put or intended lo be put or by the misconduct of 
j'ersons having access thereto. 

• VVor,‘irrp«2l«dbrBmB Illcfitu S^skl ate m;, itt4 
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( 3 ) In the event oI any dispute in an> case under subjection (2) the decision 

of the Chfef Presidency Magistrate shall be conclusive as to the amount (if any) to be 
paid and as to the person to whom it is to be piid 

case of an aaual or intended religious or ceremonial or corporate dis,jila> or exl ib uon 

place as to which or the conduct of or 

imissioner of Police tliat a dispute or 
disturbance of the peace the Corn 
missioner of Police may gue sudi orders as to the conduct of the persons concerneo 
towards each other and tow nrds the public as he shall deem necessary and reasonable under the arcumstances 
regard being had to the apparent legal rights and to any established praaice of the parties and of die jiersons 
interested Every such order shall be published in the section or place w lierein it is to oper ite md all perso w 
concerned shall be bound to coriform to the same 

( 2 ) Any order under sub-section ( 1 ) shall be subject to i decree injunction or order made by a Court 
Inv mg junsdiction and shall be recalled or altered on its being made to nppear to the 
^fCourt»' Commissioner oi Police that it is uiconsisteni with a judgment decree mjuncuon 
order of such Court on tlie complaini suit or apphcatiori of any person interested as 
the nghts and duties of any persons affected by the order aforesaid 


P iput^s ai to comptn 
sat on to be stClItd bf Chief 
PrfS dtney Mag ttrate 


25. ( 1 ) In any 


cot orders tor tnain 
tenanee of order at rel h ous 

ettemorv il» 


26 (1) For the purpose of presenting senous disorder or breacli of tlm law or maiiitest and imnune 
danger to the persons assembled at any place of public amusement or at any assemft 
poi ceto prevent diietder Of meeting to which the public are Invited or which is open to the public, the FoU 
TOvnwtt** officer of highest rank superior to that of Havildar present *8t such place of pubf 

amusement t or such assembly or meeting t may subject to sucJi rules and oid® 
as may ha\e been lawfully made give such reasonable directions as to the mode of admission of thepublie^ 
and for secunng the peaceful and lawful condua of persons attending } and the maintenance of the p«b 
safety t at such place or such assembly or meeting as he thinks necessary and all persons shah bebon™ 
conform to every such reasonable direction 

( 2 ) Th* Police shall have free access to every such place of public amusement assembly or meetm! 
Pol ee to have free »m«i> iot the purpose of giving effect to the pwrovisions of sub-section ( 1 ) and to any dnectso 
**'* made thereunder 

2 F, (11 Whenever n shall appear to the Commissioner of rolio» that the movements or encfifnp^^®^ 
of any gang or body of persons in the City of Bombay are or is causing or calculated 
i)(S cause danger or alarm or a reasonable suspicion that unlawful designs are enterw 

by such gang or body or by any member or members thereof or that an outbreak r 
epidemic disease is likely to result from the continued residence m the aty of large nunibersofpa^ 
itnnwgrants the Commissioner of Police 5 may by beat of drum or otherwise as he thinks fit direct the mem 
o! such gang or body or such immigrants so to conduct themselves assliall seem necessary in order to^ 
violence and alarm or the outbreak of spread of such disease or to dispen,eand remove themselves to such p 
or places by such route or routes and within sudi time as the Commissioner of Police shah prescribe 

( 2 ) U shall also be competent to the Commissioner of Police to direct the 
convtud jjj manner of any person who has been twice convicted 0! anoflen®®“ 

section 121 

( 3 ) If any person so directed under subjection ( 1 ^ or , 2 ^ fails or refi ses W 

vjrae*?'*''" * *" himself outside the City of Bombay within the time specified the Comnvis5>voi'^^^ 

Police may cause sudi person to be arrested and removed m Police custodj to 

place outside the City of Bombay as he may in each case direct. 

II 28 [/ifj>ea/ed by Boi 1 Xl 0/ • 

• 'Theword at wat (ubstliulrd for theoviglpal vnnda b«d> Vof l9<j s t(d) 
t Word* reixalvd by Horn V ft 1913 • atb) aremultted 
J Th»*e wotd* were in>ert«d by Bom V of 9 3 * a (r) 
y vvivd* tfb^alrd by Bon III o/?9 5, Scbrdulrl aretuBiicd 
s«c, on iB ri«s ed by ll<Tr XI of 9>3 > Sll) Uemited 
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29. (I) The Commissioner ol Police maj from lime to time, by public notice, proclaim that any stray 
dogs found, dunng such period as may be specifi^ in the said notice, wandenng m 
Dtiiructionetitraydoc* the streets or m any public place may be destroyed and any dog so found within such 
period may be destroyed accordingly 


(2) The Commissioner of Police msy by public notice re<iuire that e\ery dog, while mthe streets or in 
any public place and not led by some person, shall be muzzled in such a manner as 
or^iort’oia^” effectually to present it from biting, while not obstructing its breathing or dnnking, 

and Uie Police may, so long as such notice remains in force, destroy or take possession 
of and detain, any dog found loose w ithout a muzzle in any place beyond the premises of the owner thereof . 

ProMded that any dog so found, wearing a collar on which an apparently genuine name or address of 
an owner is inscribed, shall not unless it is rabid, be forthwith destroyed, but 
eoUaM"****'’**'^* information of the detention thereof shall forthwith be sent by post or otherwise to 
such owner 


(3) Any dog Which has been detained under sub-section (2; for a penod of three clear days without 
the owmer pro\ iding a muzzle and pay mg all expenses connected with such detention, 
DeitnictionoriakorSoga T may be destroyed or sold with the sanction and under tlie orders of the Commissioner 
of Police 


Proceeds 01 tale how dii 
poted of 


(4) The proceeds of the sale ol any dog under sub-section (j) shall be applied, 
as far as may be in discharge ol the expenses incurred m connection with its detention, 
and tlie balance, if any shall be at the disposal of Go\ernment 


(5) Any expenses incurred in connection with the destruction or detention of any dog under this 
section shall, subject to the provisions of sub-seaion (4), be recoverable from the owner 
Rteorcry or«tp*nie«. thereof upon a warrant issued by the Commissioner of Police, as if it were a warrant 
under section 386 ol the Code of Criminal Procedure V of 1 898 


CHAPTER IV. 

Executive Powers and Duties op Police. 

Duties of Police Oncers 

30. A Policoofficer knowing of a design to commit any cognizable offence may arrest, without 

orders from a Magistrate and without a warrant, the person so designing, If it appears 
abieosVncn cogoii officer that the commission of the offence cannot be otherwise prevented. 

31. A Police^fficer may, of his own aulhonty, interpose to prevent any injury attempted to becoia- 

mitted in bis view to any public property, moveable or immoveable, or the removal or 
puwVp?^rt“' mjury of any public land mark, or buoy or other mark used for navigation 

Duties of a police^fflcer 32. (I ) It shall be the duly of every Pohceofficer— 

(rt) promptly to serve every summons and obey and execute every warrant or other order lawfully 
Issued to him by competent authonty and to endeavour by all lawful means to gne effea to the lawful com. 
mands of his sopenor , 

14 ) to the best of his ability to obtain intelligence concerning the commission of cognizable offences 
or designs to commit such offences and to by sodi informaUon and to take such other steps consistent with 
law and with the orders of hts snpenors, as shall be best calcubted to bnng offenders to justice or to prevent the 
commission of cognizable, and within his view of nomcognizable. offences 

(e) to prevent to the Irest of his ability the commission of public nuisances 

to apprehend all {>erv>ns whom be is legally authonzed to apprehend and for whose ajiprehension 
there is sufficient reason , 

(f) to aid another Pohceofficer wlien called on by him or In case of need m the disdiarge of hts duty, 
In sudi w ays as would be bw ful and reasonable on the pan ol the officer aided , 

{/) to discharge such duties as arc imposed upon him by any bw for the time being m force , 
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^ Cf ) to aSord every assistance within his power to disabled or helpless persons m the streels, and to 

teke charge of intoxicated persons and of lunatics at la^ who appear dangerous or incapable of taking car® 
themselves , 

(^) to take prompt measures to procure necessary help for any person under arrestor in custody 
ts tvounded or sick, and, whilst guarding or conducting any such person, to have due regard to his condition > 
(i) to arrange for the proper sustenance and shelter of every person who is under anestor in custody* 
(;) m conducting searches to refrain from needless rudeness and the causing of unnecesS^ 
annoyance , 

(6) in dealing with women and children to act with strict regard to decency and with reason?l>^® 
gentleness , 

(/) to use his best endeavours— 

(i) to prevent any loss or damage by fire, and 

(ii) to avert any accident or danger to the public , 

(»«) to regulate and control the tralHc in the streets, to prevent obstructions therein, and to the 
his ability to prevent the infraaion of any rule or order made under this Act or under any other law for the u®* 
being in force for observance bj the public in or near the streets, 

(«) to keep order in the streets, and at and within public bathing, washing and landing places, f^^'* 
and all odier places of public resort nnd in the neighboudiood of places of public worship dunng the ® 
public worship, 

(e) to regulate resort to public bathing, washing and landing places, to prevent overcrowding *^®^*j* 
and in public ferry boits, and to the bestorhisabili^ to prevent the infraaion of an> rule or order lawfully m** 
for observance by the public at any such place or on any such boat, and 

(P) to perform all duties imposed on him by the rules for the time being in force under sections 
and 22 in the manner and subject to the conditions therein prescnbed 

PertoM kouod to eoDform (2) AU persons shall be bound to conform to the reasonable directions t) 

Ml”***” * " Police^fficer given in fulfilment of afo;of the said duties 

poiiPs-offieerB mtr n* (3] A Police-officer may restrain or remove any person resisting or refusing 

IrBin or reooT* «on(uoia , ... , f 

eioui r«rian omutitig to conform to any such direalon as aforesaid 


Potvcrs of Policeoficers to arrest tsiithotU xvarrant. 

^Vvh.o Pohe* m»y «trnc 33. Any Policeofficer may, without an order from a Magistrate and without 

wnb«uf*ai»»M warrant, arrest— 

(a) any person who has been concerned m any cognuible offence, or against whom a teasona 

complaint has been made, or credible information has been received, or a reasonable suspicion exists, of 

iiaving been so concerned , 

Xb") any person having Xnhis possession without yawtut excuse, the burden cA jaowng 'xlvvchexcu 
shall lie on such person, any implement of house-breaking, 

(c) any person who has been proclaimed as an offender either under the Code of Criminal Proce 
V of J89S or by order of Government 

(d) any person who is found bavinginhis possession or conveying anything which may 

be suspected to be stolen property, or who may reasonably be suspected of having committed an offence a 
reference to such thing , j 

(e) any person who obstructs n PoliceoBicer while in the execution of his duty, or who has escape 


or attempts to escape, from lawful custody , of 

(/) any person reasonably suspected of being a deserter from His Majesty s Army or Navy, or 
belonging to His Majesty s Royal Indian Slanne Service and being illegally absent from that service . 

(^) any person who has been concerned in or against whom a reasonable complaint has been ’ 
or credible information has been received, or reasonable suspiaon exists of his having been concern i ^ 
act committed at any place out ot bnlish India, whidi, if committed m BriUsh India 
punishable is an offence, .and for which he is under any law relating to extradition or \inder the r P 
Offenders’ Act, IS81. 44 ind 4S Vict c 69 or otherwise liable to be apprehended or detained in cus ) 


CnUsh India 
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(A) any released convict committing a breach of any rule made under subjection (3) of section S6S of 
-the Code of Cnminal Procedure V of 1898 , 

(i) any person committing mhis presence any offence punishable under sealons II2, 115, clauses (e), 
ie) or (i) of sections 118, 119, 121 122, 123 clause (u) of secuons 124, 126* or clause (i) or (ii) of secuon 
127, in respect of a contravention of a rule made under sub-clause (tv) or (v) of clause (/) of subjection 
(1 ) of section 22 , or of a prohibition given under clause (a) or (i) of subjection ( 2 ) of section 23, f of this Act 
or under t sections 3, 4, 5 or 6 of the Prevention of Cruelty to Animab Act XI of 1890 , 

t {/) any person who Ins been coiicenied in an offence punishable under section 111 A | or against 
whom a reasonable complaint has been made, or credible information has been received, or a reasonable 
suspiaon exists, of liis having been so concerned. 


34. (I) A Policeofficer ina> arrest without a warrant any person committing m his presence in any 
street or public place any other non-cognirable offence punishable under this Act, 
•od^r^enw’ or Under any rule made thereunder, Or under any Other law for the time being in force, 

if such person— »" 

(i) after being warned by a Policeofficer persists in committing such offence or 
(ii) refuses on being required by a Police-officer to give his name and address, or gives a name or 
address which the Police-officer has reason to believe false, or ' 

(ill] refuses to accompan> the Police-officer to a station on being required so to do 


(2) When the true name and residence of such person have been ascertained, he shall be released 

RtiMM b-»n 4 executing a bond, with or without sureties, to appear ^fore a Magistrate if 

so required 

Provided that i! such person is not resident in Dombay the bond shall be secured by a surety or 
sureties resident in Bomba) 

(3) Should the true name and residence of sucli person not be ascertained within twent) four hours 

from the time of arrest or should he fail to execute the bond, or, if so required to furnish 
wtVaild io*2« sureties he shill, subject to the provision of subjection (2) of section 87, forthwith be 

forwarded to the Presidency Magistrate having junsdictioa 


35. (1) 

(2) Any PoliccKiflicer may, on the mlormation of any person in possession or charge of any dwelling 
house private premises or land or ground attached thereto, irrest without warrant 
Otbrr pc««nof «rrr>t any person alleged to have committed therein or thereon an offence punishable under 
section 111 


36. Any officer in charge of a section may without an order from a Ifagistrate 

Arrfit of Tigabond* and Without a warrant, arrest or cause to be arrested — 
btbtstlrobbfrt «<r 

(d) any person found within his section taking precautions to conceal his 
presence within the City of Bombiy under orcumstances which ifford reason to believe that he is taking such 
precautions with a view to committing i cognizable offence 

(5) any person within his section who has no ostensible means of subsistence, or who cannot give a 
satisfactory account of himself 

(z) any person who is by repute an liabmial robber house-breaker or thief or an habitual receiver of 
stolen property knowing it to be stolen or who repute habiiuilly commits extomon or in order to the 
committing of extortion habituiUy puts or attempts to put persons in fear of injury 


37. fl) II sliall be lawful for any 1 oUcocflicer to seue any property or thing which may be alleged 
I'dwrnto prcp»rt/ ‘‘Usjiected to have lieen stolen or whidi m.iy be found under arcumstances which 
to b*«toirn crevte suspii.ion ol the commission of any offence 


•Thltwordira<ln.eiie<lbyB<om XlcllflJ > lt{ij 
t Tbe>e words wer* aobnituted for Iht onctn*! werd* bj Booi. XI «l iVZI 
. This clause WI> ad le<l bjr B<MS 11 of fit ■ a 

{ Words iBseilcd by Bim Vlofls-o 1.4 asd repealed by Boo XI of III! 
1 Sub-oMtios <0 repralfd by Bom, Xt of IfS, a. iS (U laciB tied. 
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(2) Every such seirure shall be forthwith reported to the Commissioner of Police, who shall thereupon 
Order* of rommlwioner oiake such order respecting the custody or production of the property or thing a.« 
of police to t* uken shall think proper 

38. Whenever a notihcation, order in wntingor public notice has been duly issued under sub-sectioi^ 

, , , (2), (3) or (4) of section 23, or anorderhas been made undersection 24 or25, itshallhc 

Enforcement of order* ^ .... art 

issued under *ections 21 lawful for any Magistrate or Po!ice<ifficer to require any person acting or about to •‘‘■i 
contrary thereto to desist or to abstain from so doing, and, m case of refusal w 
disobedience, to arrest such person Such Magistrate or Folic&officcr may also seize any object or thing 
or about to be used in contravention ot such notification, order or notice as atoresaid and the thing seized sU^'i 
be disposed of according to the order of the Chief Presidency hfagistrate 

39 . When any officer in charge of a section requires any olhcer subordinaie 
arrest without a watram (oitierwise than in his presence) any person who 

lawfully be arrested without a wanaiit, he shall deliier to such bubordioateofiicef^'t 
order m wnting, specifying the person to be arrested and the offence or other cause lor whicli the arrest 
be made 

Unlawful Assemblies. 

40 . (l)Any "Magistrate or "'officer in charge ofa section may command?^ 

command of unlawful assembly orany assembly of fixeor more persons likely to cause a 

ancc oi the public peace to disperse, and it shall thereupon be the duty of 
members of such assembly to disperse accordingly 

(2) If. upon being so commanded, any such assembly does not disperse, or if, without being ^ 
commanded, it conducts itself in such a manner as to show a determination not 


of eiTiI rer«« to 4ii 


disperse, any Magistrate or officer in charge of a section may proceed to disperse si 


per** ... V. u , hBinff BD- 

assembly by force, and may require the assistance of any male person, not oems 
officer or soldier or sailor in His Majesty's Army or Navy, or Royal Indian Marine Service, ora Volunt* 
ewolled under the Indian Volunteets Act, XX of \86&, and acting as such Jot the purpose of dispcrsntS * . 
assembly, and, if necessary, arresting and confining the persons who term it,,iiiorderto disperse such assem 
or Uiat they may be punished according to hw 

41. If on any emergeni^ the available Police 1 otce i» not sufficient to 
n*%a“d*“'" an unlawful assembly or to quell a not or other serious disturbance of the public pw ► 

the Commissioner of Police, or Magistrate of the highest rank who is present, 
apply to the officer of highest rank on the spot for military or nival aid for such purpose 

^ 42 . (1) When the Commissioner ot Police oraMagistrate determinestodispef^ 

miilwry o^MTai^forcls ‘re* nny unlawful assembly by military or naval force, he may require any “mmisstone 
fluired to di*ptr«« kuembtr. non-commissioHed officer m command of any soldiers or sailors in His Majesty ® ^ 

or Navy, or Royal Indian Manne Service, or of any Volunteers enrolled under the Indian Volunteers 


OI i'lavy, or Koyai inoianaianne aervice, or oi any volunteers enroiiea unoer me inoian vuiunict... •• 

1869, to disperse sucli assembly by military or naval force, as the case may be, and to arrest and conhne s 
persons forming part of it as the Commissioner of Police or Magistrate may direct, or aS It may be necess 
to arrest and confine in order to disperse the assembly or to have them punished according to law 

(2) Every such officer shall obey such requisition in sudi manner as he thinks fit, but m so doi^i 
shall use as little force, and do as little injuiy to person and property, as may be consistent with dispersing 
assembly and arresting and detaining suA persons 

43 . When the public security manifestly endangered by any such 
roUiu^or’n»»*™oin»r»»o ^nd when neither the Cominissioaer of Police nor a Magistrate can be 

di»i>»r»« ■mnihir With, any commissioned officer of His Majesty’s Army or Navy, or Royal Indian 

Service, may disperse such assembly by military ot naval force, as the case may be and may arr«t an w ^ 
any persons forming part of it, m order to disperse sudi assembly or that they may be punished acco 
law, but if, while he is acting under this section, it becomes practicable for him to communicate w ^ 
Commissioner of Police or a Magistrate, he shall do so and shall thenceforward obey the instructions 
Commissioner of Police or Magistrate as to whether be shall or shall not continue such action. 


InscTtert t>y Bom V ol 1911, 1 
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44. No prosecution aj'ainst any person • for any act purporting to be done under sections 40, 41, 4J 
Prot»rton»»»icnipro«<ii Act, or under section 42 of the Codeof Cnminal Procedure V of 1898, shall 

uoQ for^i dona ondM be instituted ill anj Cnniinal Court, except with the sanction of the t Governor In j. 

Coiinaltaiid ^ 

(a) no Alagistnte or Pohceofficer acting thereunder iii good faitli 
(d) no officer acting under section 43 in good faitli, 

(f) no person doing anj act in good faith, in compliance witli a requisition under section 40 or 42 of 
thi« Act, or under section 42 of tlie Code of Cnmmnl Procedure, V of 1898 and 

(rf) no mfenor officer or soldier, or sailor, or \oIuntc«r, doing any act in obedience to an> order which, 
iie ii as bound to obey, 

shall be deemed to have tlierebj committed an offence 


Ctmpfnuton fr iniurr 
ctu*nj br tn snlawful 
iMrsiblr bow rKOvorablo 


4S. (1) t rhe Chief Preaideiic> Magistrate may, after such enquiry as he 
deems necessary — 

(d) determine the amount of tlie compensation which m his opinion, should 
be paid to any person or persons in respect of any loss or damage caused to any property, or in respect of death 
or gnevous hurt caused to any |>erson or persons, by anything done in the prosecution of the common object of 
an unlawful assembly, and 


(i) require the Municipal Commissioner to recover such amount by an addition to the general tax 
whidi shall be imposed and levied in all or sudi of the muniapal wards, sub-W’ards or sections thereof, as die 
Chief Presidency Magistrate may,subject to any general or special orders of the Governor mCouncil m this 
behalf, direct 


Ex»oiption frera lubUnr (2> It bhall be lawful tor the {Chief Presidency Magistrate, by order, to 

t» pftT «oaMnuvi«n exemptany persons from liability to pay any |>onion oi such compensation 


(3) No compensation shall be granted under this seaion except upon a claim made within one month 
UadmoDt usd*r whieh from the date of the loss, damage death or gnevoas hurt as aforesaid, in respect of 

coBjwBMiion tuimabu which such Claim IS made, and unless the Chief Presidency ^tagIStrate is satisfied that 

the person claiming compeasation, or where such daim is made m respect of the death of any person, that that 
person also has himself been free from blame m connection with the occurrences which led to the loss, damage,, 
death or gnevous hurt a4 aforesaid. 


CiTil *ait barred 


(4J No avilsuit shall be maintainable m respect oi any loss or injury for 
which compensation has been granted under this section 


46 . (1) Every addition to the general tax imposed under the last preceding section shall be recovered 
Rr«ov«r; by Maoirip»i by the ^tunlapaI Commissioner from thc persons liable therefor in the Same manner as 
tomm » oner jj,g general tax due from them 

(2) Thejirovisioiis of sections 147 and 148 oi tlie City of Bombay Muniapal Act, 
^apportionment cfrrtpon |jj jgg8 shall apply to any sudi addition a> ii it were part of the general tax 
levied under the said Act. 


Unclatmfd }*roperl} 

loiic* to uke eh»r»* of 47 . (1) Tlie Police shall trfl.e temponry charge — 

untU mod property • \ r \ i 

(a) of alt unclaimed property found by or made ovrer to them, and alvj 

(d) of all property found lyingmany public street if the owner or i>erv)n in charge of such property, 
on being directed to remov e the same refuses or omits to do so 

(2) Property of which the Police have taken charge under subseaion (l) shall be handed over to the 
ComtnissioneT of Police. 

* The woni p«r«oQ vM »afa«(ilulr<l for tbc word pcr*oa> by Bom. ir ef l^j, Sched-!e I 
t Tbra* word* wtr* kslat Igtrd fw Ik* word* by Ac* ZXXVIU of tSS' *. S 

I Word* by &>m III of tllS. Srb*dalr I orr oa itrd 
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46. (1) II the said property appears to ha\ebe«n left by a person who has died intestate, and cot to 
be under two hundred rupees m value the Commissioner ol Police shall communicate 
with the Adminlstrator-Geoeral with a Mew to its being dealt with under the provisions 
isiui *“ of the Adrnimsirator Generals Act 11 of 1874* or other law for the timebemgin 

force 


(2) In any other case the Commissioner of police shall issue a prochmation specifying the articles of 
which such property consists md requinng any person who may have a claim thereto 
'ippear before himself or some other officer whom he appoints m this behalf and 
establish his claim within six months from the date of such proclamation 


(3) If the property or any part thereof is subject to speedy and natural decay, or consists of livestock, 
or if the property appears to be of less value than five rupees it may be forthwith sold 
pw^rtyttonce ^*' *’’*^* by auction under the ofders of the Commissioner of Police and the net proceeds of 
such sale shall be dealt with in the same manner ns is hereimfter provided lor the 
disposal of the said propert) 


49 (0 The Commissioner of Police shall on being satisfied of the title of any cbimant to t£e 

bfi T»f> of pmtertr to possession or administration of such propertj order the same to be delivered to hiio 
person «Bt Hod ifter deduction or payment of the expenses properly incurred by the Police m the 

seizure and detention thereol 


(2) The Commissioner of Police may at his discretion, before making any order under subse^ 

howMiouktmurt hon(J) take such security as he may think projier from the person to whom the 

^ property is to be delivered and nothing hereinbefore contained shall affect the nghto 

*tiy person to recover the whole or “iny part of the same from the person to whom it msy have been deli'vc® 
pursuant to such order 

(3) If no person estnblishes hts claim to such properly within such penod it «hall be at the disposal 

of Government and the property or such pnrt thereof as hns not already been so 
under sub-section (3) of section 48 miy be sold by auction under the ordets 
Commissioner of Police 

SO, Nothing in the Indian Succession Act X of I86a or in the 
tralor Generals Act 11 of 1874 1 shall apply ito intestate property which is ea 
with by the Commissioner of Police under sub-section (2) of section 48 


hewdur* nol hf 

• Sueewon or 

A0almiirktorO*n«rftl « 


Po^ntoMlatfS*!! taVlU 
Bad Bpro at pound 


Public pounds 

SI, (1) The Commissioner of police shall from lime to time ippomt such pfac« 

as he thinks fit to be public pounds and may appoint to be keepers of such pouii 

such persons -md % on such emoluments as he deems fit. 

(2) Every pound-keeper so ippomted shall in the performance of hiS duties be subject to the dir^ 
bon and control of the Commissioner of Police, and shall be liable to punishment suspension and dism'-'sa 
if he Were a Police-officer under this Act 

52. It shall be the duty of e\ery I ohce-olficer and shall be lawful for tny other person 

take to any such public pound for confinement therein any cattle found straying m 
street or trespassing upon ally private or public property in the City 


tapcusd IK oi eatt(« 


53 (1) If the owner of the impounded cattle or hi> agent tppetr and chmi the ^”^ 5 

pound keeper shall deliver them to him on payment of the pound-fees and eip* 
TcfwttiftUim^d chargeable in resjiect of such cattle v nder sub-senion (4\ 

(3) If within ten days ifter an immal has been impounded no person appearing lobe the ® ^ 
of sich nninnl ofTen. to pay the pound-fee and expenses chargeable under sub^e 
<»tt • not els iti»d {41 5,,,ch 'Uiini'il Shall be forthwith sold by auction and the surplus remain og ® ^ 
dediictlng till, fee and expenses aforesaid from the proceeds of the sale shtll be 


* Tb* r,{» rnc«t7 Act li of »7> th^ul I n«« bvAltnvl to Art Illof isn 
t Th« r<fer«Dce to Vet || of lalt t) ouM pow beat ered to Act lU of till 
1 Wo>d« rcpcilr 1 by Bom lllofiilV Schedule I areomitted 



BOliIBAY CITY fOLlCE ACT. 


clxxiii 


to any person who, wjihm fifteen days after the sale, pro\es to the satisfaction of such officer as thj 
Commissioner of Police appoints in this behalf that he nas the o\vner of such animal and shall in any other 
case be at the disposal of Government 

(3) Ho Pohceoflicer or pound keeper shaft, dinectlyof fndirectly, purchase any cattle ata^'sale under 
sub^iection (2). 

Ft^ tai txptnif* (4) (a) The pound fee cfaargeaMe shall be in the dseof— - 


ewe, 

sheep, 

lamb, 

goat or kid. 


(ii) e\ery other animal, one rupee i 

Provided that the Governor in Council may, by notihcation in the Bombay Covemmtnt GazeUt,ix(3m 
time to time alter the pound-fee to be chirged in the case of any animal to an amount not exceeding double 
the pound-fee chargeable under the foregoing scale 

(A) The expenses diargcable shall be at sudi rates for each day during any part of which an animal 
IS impounded, as shall from time to time be fixed by the Commissioner of Police 


IVetghts and Measures. 

ro*»r* *» to iMpeetiao Policeofficcf generally or specially deputed to that duty by the 

•wrH "od wuara Commissioner of Police may without warrant enter any shop or premises for the 

«nd mwgw* purpose of inspecting or searching for any weights or measures or instruments for 

weighing or measuring used or kept therein. 

(2) If he finds in such shop or premises weights, measures or instruments for weighing or measunng. 
which he has reason to believe are false, he may seise the same and shall forthwith gi\e information of such 
seizure to the Magistrate having junsdiction and if such weights measures or instruments shall be found 
by the Magistrate to be false they shall be destroyedL 

(3) Weights and measures purponmg to be of the same denomination as weights and measures, the 
standards whereof are provided by the Mumapal Commissioner under section 418 of the City of Bombay 
Mumapal Act, III of *1888, shall, if they do not correspond with the said standard* be deemed to be false 
within the meaning of this section 

Powers of Superior Officers 

55. A Police-officer of rank, superior to that ot constable may petfonn any duty assigned by law or by 

8ap*rior offi«r m* him ® officcT Subordinate to him in case of any duty imposed on such 

••If wrform dutif* iinpo»rf subordinate, 3 supenor when it shall appear to him necessary, may aid supplement. 

On bit inferior, etc Supersede Of prevent any action of sudi subordinate by his own action or that of any 

person lawfully acting under his command orauthonty whenever the same shall appear necessary or expedient 
for giving more complete or convenient effect to the lawor foravviiding an infnngemeni thereof 
Magtstenal powers of Commissioner and Deputy Commissioner 

56. (I) The Commissioner, by virtue of his office, and any Deputy Commissioner speaally empowered 

111 this behalf by the Governor in Council, shall have all the powers of a Presidency 
Co^m »?“•* **nd*Oeimtr MagistTite Under Sections 94 96.97,88.10a 523, 524 and 525 of the Code of Criminal 
Comm M on«of poiic* Procedure V of 1898 and section 25 of the Indian Amt. Act, XI of 1878 

(2) Such powers may be exercised for the purposes of arty investigation or other proceeding under 
this Act, V of 1893 or the Code of Cnminal Procedure 


CHAPTER V. 

Information to Police and Power to Invxsticate. 

57. The officer in charge of a section on receiving any information relating to 
UM> if It ftUii-* to section of any cognizable oFence shall forthwith reduc 

tH* oS.IkI m b» manner prescribed, the statement made by the informari, and thpK*^ 
ihe stvienient so reduced into wTiticg u 
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£. t 48 . (1) If the said property appears to have been left by a person who has died intestate, and not to 
I be under two hundred rupees in value, the Commissioner of Police shall communtcaig 

> Jotesut* property under with the Administrator General, With a view to ilsbeingdealtwith under the provisions 
rupees in Administrator General’s Act 11 of 1874,* or other law for the timebeuigio 

force 


(2) In any other case the Commissioner of Police shall issue a proclamation specifying the articles of 
which such property consists, and requmng any person who may have a claim thereto 
by*^^Mionef of Police*'* appear before himself or some other officer whom he appoints in this behalf and 
establish his claim within six months from the date of such proclamation 


(3) If the property, or any part thereof, is subject to speedy and natural decay, or consists of live-stock, 
or if the property appears to be of less value than five rupees, it may be forthwith sold 
propTrtyito'nw by auction under the orders of the Commissioner of Police, and the net proceeds of 

such sale shall be dealt with in the same manner as is hereinafter provided for the 
disposal of the said property 


49 . (1) The Commissioner of Police shall, on being satisfied of the title of any claimant to the 
DeiiTety properly to possession Or administration of such property, order the same to be delivered to him, 
p*raon entitled deduction or payment of the expenses properly incurred by the Police m the 

■seizure and detention thereof 


(2) The Commissioner of Police may, at his discretion, before making any order under subteo 
Power to wketeeunt bon (1) take such security as he may think proper from the person to whom the Said 

eteeun y property IS to be delivered and nothing hereinbefore contained shall affect thenghjof 

■any person to recover the whole or any part of the same from the person to whom it may have been delivered 
{>Uhsuant to such order 


(3) If no person establishes his claim to such property within such period, it shall be at the disposal 

In default of eUuntob* Government, and the property, or such part thereof as has not already been Sofd 

dufcoeai^OoTwraeM ** under 8ub-section (3) of scciion 48, may be sold by auction under the ordere of the 
Commissioner of Police 


Procedufe not affected by 50. Nothing in the Indian Succession Act X of 1865, or in the Adotbi^ 
Adm£„f,»?oVaTn^rai” trator General s Aa 11 of 1874 f shall apply Ito intestate property which is dealt 
with by the Commissioner ol Police under sub-section (2) of section 48 


Public Pounds, 

Power to eitabliih tattle ® Commissioner of Police shall from time to time appoint such 

andVppoiEt ^uod as he thinks fit to be public pounds and may appoint to be keepers of such pou % 
***’*'® such persons and J on such emoluments as he deems fit 

(2) Every pound keeper so appointed shall in the perfOTmance of his duties be subject to the Oit&c 
tion and control of the Commissioner of Police, and shall be liable to punishment suspension and dismissa as 
if he were a Police-officer under this Act 


52 . It shall be the duty of every 1 olice-officer, and shall be lawful for any other person to seize y 

j d f tti take to any such pnbbcjxnmd for confinement therein any cattle found straying m y 

mpoun lag 0 ca e Street Of trespassing upon any pnvate or public property in the City 

53. (1) If the owner of the impounded cattle or his agent appear and claim the catlle ^die 

pound keeper shall deliver them to him on payment of the pound fees and exP® 
Delivery of cattle claimed chargeable m respect of such cattle under sub-section (4) 

(2) If within ten days after an animal has been impounded no person appeanng to be the ow 

of such animal offers to pay the pound fee and expenses chargeable under sub-se n 
Saieof cattle not tlaimed (4) such anintil shall be forthwith sold by auction and the surplus remaining 
deducting the fee tnd expenses aforesaid from the proceeds of the sale shall be 


* Tbft rrfe ence to Act I( oflSTt ahoull new beatt>rpd to Act III of IBIV 
t The rererence to Vet II ol 1871 el ould dow he altered to Act III of isis 
i Word* repealed by Bom III of ISI8 Schedule I areomitted 
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to any person who, within fifteen days after the sale, pro%es to the satisfaction of such officer as thi 
Commissiooer of Pobce appoints in this behalf that he was the owner of such animat, and shall in anj other 
case be at the disposal of Gowmment 

(3) No Pohceofficer or pound keeper shall, directly or indirectly, purchase any cattle at a'saJe under 
subjection (2). 

Fm« *a<l (xpfntn (4) (a) The pound-fec Chargeable Shall be in the Case of— 

(0 e\er> ram, '] 

» ew e, j 

„ sheep, height annas 

„ Iamb, j 

„ goat or kid, j 

(ii) e\ ery other animal, one rupee f 

Provided that the GoNCrnor in Counol ma>, b> notification in the Bombay Cnemmtnt GazetU,irOTn 
time to time alter the pound fee to be charged in the case of any animal to an amount not exceeding double 
the pound-fee chargeable under the foregoing scale 

(i) The expenses diargeable shall be at sudi fates ftw each day during any part of which an animal 
IS impounded, as shall from time to (ime be fixed by the Commissioner of Police. 


IVetghts and Measures. 

P»w«f» u to ln»p*rtio8 PoUces>fficer generan> or specially deputed to that duty by the 

mnh tod Milan Commissioner ol Pohce may without warrant enter any shop or premises for the 

w»«hti»adm6Mum puTpose of inspecting or searching for any weights or measures or instruments for 

weighing or measuring us^ or kept thereia 

(2) If he finds in such shop or premises weights, measures or instruments for weighing or measuring, 
which he hu reason to believe are falU, he maj seize the same and shall forthwith giie information of such 
seizure to the Magistrate basing junsdiction, and if such weights, measures or instruments shall be found 
b> the Magistrate to be false, the) shall be destro)ed. 

(3) Weights and measures purporting to be of the same denomination as weights and measures, the 
standards whereof are proMded b> the Municipal Commissioner under section 418 of the City of Bombay 
Municipal Aa III of'lSSS, shall, if the) do not correspond with the said standards be deemed to be false 
within the meamug of this section 

Powers of Superior Officers 

55. A Police-officer ol rank superior to that oi constable ma) perform an) dut) assigned b> taw or b) 
8up»nor offiwr m* bia ® Uwful Order to an> officer subordinate to him in case of any duty imposed on such 

Mlf perform duiin iinpo«<4 subordinate a supenor when it shall appear to him necessao may aid supplement 
on i« inferior. <ie Supersede Or present anyacuooof such subordinate by his own action or that of any 

person lawfully acting under his command orautbont) whenever the same shall appear necessaiy orexpedient 
for giving more complete or convenient effea to the law or for avoiding an infringement thereof 
Magisterial powers of Commissioner and Deputy Commissioner 

56. (1) The Commissioner, by virtue of his office and any Deputy Commissioner specially empowered 

in this behalf by the Governor in Council, shall have all ihe powers of a Presidenc) 
(w"™" Jlagisuale under s«tions9,,!W 97.»S,IOj.5a 52, and 525 ol the Code ol Cnmiral 
Commiw oner of Pol ce Procedure V of 1893 and secuon 25 of the Indian Arms Act, XI of 1 878 

(2) Such powers ma) be exercised for the purposes of an) ta\esUgai>on or other proceeding under 
this Act, V ol 1898 or the Code of Cnminal Procedure 


CHAPTER V. 

Information to Police and Power to iNt-EsncATE. 

Sr. The officer in charge of a section on receiving 4C) information rclaung u the . 


) the informant, and 


the statement so reduced into wniing 
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(2') Sudi officer on being SO required shall proceed JO accordance oith ihe pro«sions of section 66 
Act or section 165 o! theCodeof Cnminal Procedure V ol 1893 as the case maj beandshalHoruardthedocitoett 
or thing found if any to the officer at whose request the search was made 

69. If the Commissioner of Police has reason to berie\e that any person is confined* or detained* 
i-ower to »earch for per tinder such circumstances that the confinement t or detention t amounts to an oSeoce 
wot wrooBfuiiy confined he may jssue a seardi warrant , and tfie persbn to w horn such w arrant is directed may 
search for the person indicated in such v. arrant in accordance with such directions as may be giteo therein and 
the person if found, shall be immediately taken before a Presidency Magistrate, w ho shall make such order as ii 
the circumstances of the case seems proper 


70. (I) \Vhene\er — 

pfoe«dure wb^o laretu (<*) »t appears that an> insesngation under this Act cannot be cotnptetd 

e»uoB csanot b* completed ulthm the penod of twenty four hours fixed by section 87, and 

(1) there are grounds for believing that the accusation is well founded, 

the officer in charge of a section shall subject to the provisions of subsection (2) of section 87, forthwith foivar 
the person accused to a Presidency Magistrate, together with a report setting forth the substance of the insu 
malion received and of the evidence adduable in the case 

f2) The Presidency Magistrate to whom an accused per>on is forwarded under subsection(*ioi) 
after considenng any taiormation reduced into writing as hereinbefore pronded aa 
witnesses that he may consider necessary, from time to ti®e aut^iw 
the detenuon, to such custody ashe thinks fit. of the person accused, for ^ penoaoi 

exceeding fifteen days at a time, and shall, t! be does so, record bis reasoos for so doing. 

71. (!) WTien any officer subordinate to an officer m charge ofa secoonhastnacft 
an in\ estigation under this Act, he shall report either orally or in wnho? the resuk « 
his tnvestigauon to the officer in charge of the section. 

(2) The substance of such report shall be entered in a book which shall be kept, »n manner prescribed 
by the officer to whom it is made 


lst«>tis«ti03 Mbe 72. Every mvesngauon under this Act shall be completed wnthout 

MS delay, and as soon as ii is completed the officer in charge of the section shall prep«« 


•utnoitifd report in the prescribed form setting forth— 

(a) the names of the parties 
{6) the nature of the iniormation 

{c) the names of the persons who appear to be acquainted with the circumstances of the case 
(</) astatement showing whether any person accused msuchcase has been arrested or ha* 
released on his bond, and if so, whether with or without sureties. 

Note.— In the course of investigation into an offence the Bombay City Pohce brought dov^n 
ceruin persons arrested in the Indore State After these pwsons were placed before the Presidency 
who remanded them to Police custody in wder that the Police might complete their invesugation, ® 
persons applied against this order HeldthzX the City Police Act applied to the case and that 
applying were under the arrest of the Bombay Police and were in Police custody still and that d*® 
remand to Police custody was proper inasmudi as the investigation was not complete and as 
was prepared under section 72 and none vras sent to the Magistrate under section 74 of this Act 27 

7 3. U) If ft appears to the officer prepanng such report that there is not s 
reasonable ground ol suspiaon to justify the forwarding of any per*^“ 
mentioned as accused to a Magistrate such officer shall— ^ judi 

(а) if such person is in custody , release him on bis execuung a bond with or without oi ‘f'' 

officer may direct, to appear if and when so required before a Magistrate empowered to tike cogniis^ 
offence, and shall ffeif'''’ 

(б) forward the report prepared as aforesaid to the Commissioner of Police, together w «th an) 

or other article which It may be necessary to produce before him — ^ 
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(2) Tlic Commis’aoner ot Police may m any case direct die oflicer in cit irge of 
the case to make further investigation, or may make sucli further order as he deems fit. 

(3) Whenever it appears from a report forwarded under this section that the 
accused has been reletsiMl on his bond, the Commissioner of Police shall make such 
order for the discliai^e of such bond or otherwise as he shall dunk fit 

74. If the officer 111 charge as aforesaid considers that there is sufficient evidence 
or reasonable ground of suspicion to justif) him m so doing, he shall— 

(a) forward the accused person to the Presidency Magistrate having jurisdiction or 
(^) if the offence is bailable and the accused is able to give security, slnll take security from the 
accused for his appearance before such Magistrate on a day fixed and for his attendmee from day to day before 
such Magistrate until othcnvise directed, and 

(c) shall also send to such Magistrate the report prepared under section 72, and any weai>oii or other 
article which it may be necessary to produce lieforc him 

75. (1 ) The officer in charge as aforesaid shall also require the complainant, if any and so many of 
the persons who appear to such officer to be acquainted with the arcumstances of the 
Bond to secure atiend case as he may think necessaiv, to execute a bond to appear before the Maeistrnte as 
sDCC of complaiBint snd j . j “ 

wiinwsw thereby directed and prosecute or give evidence, as the case may be. in the matter of 

the cliarge against the accused 

tJ) The officer m whose presence the tiond is executed sluH deliver a copy tJiereof to one of the 
TofaeMnttoM persons who executed it and shill then send the original to the Magistrate with his 

** * ” * report 
CompUiDtat and «il 

to**ieco«Mn^ No complainant or witness on hi> wav to tfie Court of a Magistrate— 

o0)eer 

(a) shall be required to accompany a Police-officer or 
(i) shall be subjected to unnecessary restraint or inconvenience, or 
(c) shall be required to give any security for his appearance other than than lus own bond 
Provided that if any complainant or witness refuses to attend or to execute a bond as directed m sul>- 
seaion (l) of section 75, the officer in cliarge of the section may fonv ard him under custody to tlie Magistrate, 
who may detain him in custody until he executes such bond or until the heanng of the c ise is completed 


Fsrthrr invratigatton 
iD*r bx ordered 


Ordrr for durhvrgr of 
bond '■rhrn in*(tr 


Caar la be sent to Mato* 
irate when evidence sulii 


CHAPTER VI 

Procedure 
Arr€s/ 

77 . (Ij In making an arrest die Police-officer or other person making Uie same sfiall actually luiidi or 
confine the body of the person to l>t arrested unless there be a submission to tin, 
custody by word or action 

(' 2 ) If such person forobly teswts tlie endeavour to arrest him or attemptN t * 
evade the arrest, sudi Police-officer or oilier jx-r»on ma\ ns< ill rru an- necessary lo 
effect the arrest 

(3) Nothing in this section gives a right l» cau-e die deatii of any jx-rson uIhi i- 
not accused of an offenci pum-JiaWe with deaUi or withtrinsi>nnauon forh/e 

7®. 0) I* person acting under a warrmi of ario.! or any Piliceoflicer 
having aiithomy to arrest, baa reason to l^lievc ifLii the person to be arreste«l las 
entered mlo or is vviUiin anv place, the person residing in or being in charge of sixfi 
jdacc shall OH demand of such person acing as af.<resaid. or of such PolictKiffiref, 
allow him free ingress thereto and afford all reasonable faolilies for a search diereia 


search of pl*c« < 
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{2) If ingress lo such place cannot be obtained under snb-section (1) it shall be laivful for a person 
acting under a warrant in an> case and for a Police-officer in an\ case In whicha 
tvarrant ma) issue but cannot be obtained without afTording the person to he arrested 
m Opjiorturuty o! escipe 
(a) to enter such place and search therein and 

(i) in order to effect an entrance intosudi place to break open any outer or inner door or window of 
my house or place whether that of the person to be arrested or of any other person if after dul> stating ht' 
authontj and purpose and demanding admittance he cannot otheruase obtain admittance 

Provided that if any such place is an apartment m the actual occupancy of a w onian (not hen g tic 
BretWiog open zenaus to be arrested) nho according to custom does not appear in public, such person 

or Police-officer shall before entenng sndi apartment give notice to such woman thit 
she IS at liberty to withdraw, and shall aRord her exery reasonable faality for w ithdrawing and may then break 
open the apartment and enter it 


?9 Any Police-officer or otlier person authorized to make an arrest may break 

Power to bre«v open open aii\ outer or inner door or window of an\ house or place in order to liberate 

loois •Ha winaowj lor . . ' . ^ , , 

purpose* of iiberitiQB nimself or any otlier person xvho having lawfully entered for the purpose of making an 
'trrest is detained tlierem 


^o nuBeewsiy r«»traiot 


80 The jierson arrested shall not 1 e sul jectcd to more restraint than i» nece^ 
sary to prexent Ws escape 


seitch ol arrested 
person* 


81, (1) (u) Whenever a iierson is aivested by a Police-officer 


(I) under a warrant tvhidi does not provide for the taking of bail or 

(II) under a warrant which provides for the taking of bail bnt the person arrested cannot furnish 

bail and 

[b) whenever a person is arrested 
(1) without a warrant or 

(u) by a private person under a xxafram and cmmot le legally admitted to bail or is unable to 

furnish hail 

the police-officer unking the arrest or when llie arre'-fi- made bx a pnxaie person the Police-officer to whorn he 
makes oxer tlie person arrested may search such person and place in safe ciistodj all articles other ai 
necessary weanng apparel found upon him 

xiode of searching (2) kkhenexer it is necessary to cause a woman to be seirched tlie search 

shaff f e niacfe f y another woman and with strict regard to decency 

82. Every Pohee-officer or other person making an arrest max tike from die person arrested am 
Power lose »« offeosi e oflensixe weapons which he has about his person and shall deliver all weapons so 

wetpon* taken to the Court or officer before whichor whom the officer making the arres i 

rerjinred to produce the person arrested 

83. Any pnvate person may arrest auy person who in hiS view commits a non bailable and 

able offence or who has been proclaimed as an offender, and shall without unn s- 
^ delay make oxer any person so arrested to a Policeofficer and shall accompany 
or m the af sence of a Pohce-ofRcer take such person to tlie nearest station 


84 Fxery pers •’ *' 

Htocedure »fl«r •rrr*t. 

nutted and the person or officer who made the arrest or 
said officer in charge of the nature of the oRence alleged to have l»een committed 
exi*t for believing It to have lieen committed 


w n of <prt on 3-1 accoiir 
of die 
ncofii 

the requisition shall in orm die 
and of any grounds ihnt mw 
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85. Tlje officer in cbat^eof the ^tjon, jf he find-*— 

(a) that there are no suffiaent reasons for beheting that the person brought 
before him h-w committed aiij offence, •'half recorti his reasons and forthtMlh discharge such person ; 

(i) tint there are reasomWe grounds for suspecting that sncli person has committed an offence, but 
not for suspecting that he has committed a cognizable offence shall forthwith submit a report containing his 
reasons to the Commissioner of Police and shall thereafter proceed as that officer directs , 

(f) tint there are reasonable grounds for suspecting that the person so brought before him Ins 
comniilted a cognizable offence, sjjall, if such person uis arrested under section 83, re-arrest him and shall 
cither himself investigate, or direct some officer suliordinate to him to investigate, the facts and circumstances 
of the case 


86. An officer in charge of a Section making an arrest without warrant, or detaining in custodj or 
re-.irresting a person under section 85, shall, without unnecessary delay and subject to 
uken^fot?MV^strate** the provisions of sections 83 and 130 and to any Other provisions of this Act as to bail, 
take or send the person arresied before the Presidency Magistrate having jurisdiction 


in the case 


87. ( I ) No Policeofficer shall detain m custodj aiij person arrested u ithout a warrant for la longer 
period than under all the circumstances of the case is reasonable and necessarj, and 
lion*”’** subject to the provisions of sub-section (2), in no case for a penod exceeding twentj 

four hours except under the special orders of a Presidency Afagistrate 
(2) If the aforesaid period expiroon a holidaj or at night or anj other time when the Court of the 
Uoiidiyi •&<] time wh«o Pfesidencj Magistrate having jurisdiction in the case is closed, it sinll extend to such 
Court is^»ied lo be e> further time ns will permit of the person arrested being brought before such Afagistnte 
when the Court is next open. 

88 . Save as provided m clause (a)oi section 65, no person who has been arrested 
^^^herreof persoiier yr who has oo requisition under subjection (I) of section 34 accompanied, a 
Police-officer shall be discharged except— 

(a) on his own bond, or 
bail, or 

(c) under the special order of the Commissioner of Polite or ol a Magistrate 


Summons, 


huninion* ho>* *«rted 


biguatnre ol ffceipcrof 
Mummons 


bemce of summoos on 
tompaor 


89. (l)Evcn summons 'thill if |»ricticable be served |>ersoiial]> un tlie i>ersuii 
summoned b) delivering or lendenng to him one of the duplicates of the 

suniinoiis. 

(2) Every jierson on whom a summons is so served shall if so required 1^ 
the serving officer, sign i receipt ihereforon t)ie back of the other duplicate 

(3) Service of a siimm^is «in an incorporatwl companj or other liodj corfio- 
rate maj he effected b) serving it on the secretarj iocil manager or other priiP ip.tl 
officer of the corporation 


90 Where die person summoned ciiii*ot by the exercise of due dilii,ence f-e foiiiul ibe somns^nv 
maj be served by leivingone ol the dupUcites for him with some adult male niemle-r 

befvwe »>>?» person of bis family or with his servant residing wiUi him , and the person wjifj v»bor?j lh« 

i^und””^ csouot be .;un,n,on5 IS so fefi shall if «o re.|uired I > the serv ing officer, sign a receipt lh*Tef >r on 

the back of the other dupticite 


91. U service In the manner mentioned in sections gn and •jo cannot, b) the eserciv of du.- 
dihgcnce. l»s cflecied. the servii^ othcer shall affix one of the duplicate* of ih.- 
iToceJare wheo tecelpi Summons to some ooRspicooos |iart of the house or homestead in which the jn-rvin 
•BDoci'cobtviBrd summoned ordinanl) resides, and thereupon the summons shall be deemed to have 

been dul) served. 
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WarranL , 

CoJtiunauce of warrant 92. (1) Every Marrantcrf arrest issued by a Court shall remain in force until it ii 
0 / arrest cancelled by the Court which issued it or until it is executed 

(2) If the Court issuing a warrant for the arrest of any person has endoised 
wamut*‘'“ thereon an> directions for takii^ security, the officer to whom the warrant is directed 
shall comply with such directions, and if such security be given shall release such 
person from custod) , and forward the bond to the Court. 


Execution of warrant by 
olRcer who®® nams Is 
enflorsed 


93- ( 1 ) When a warrint is directed to more Police-officers than one, it may be 
executed by all or by any one or more of them 

(2) A warrant may be executed by any Policexifficer whose name is endorsed 
upon the w arrant by the offit er to whom it is directed 


Nonfication of «iib 
stance of warrant 


’Per'-on atrestsd to be 
hrniixhl before Court 

w thotit del-ry 


94. The Pohceofficer executing a warrant of arrest shall notity the substance 
thereof to the person to be arrested, and, if so required, shall show him the warrant 

95. The Pohceofficer executing a warrant of arrest shall, subject to the 
provisions of sub-section (2) of section 92, without unnecessaiy delay bring the person 
arrested before the Court before which he is required by law to produce such person. 


Warrant directsd W 
PaUee«Slc«r by Court out 
aide Bombay 


96. The Commissioner of Police shall endorse his name on any warrant 
forwarded to him by any Court outside the City of Bombay and shall, if practicable 
cause It to be executed in manner hereinbefore provided within the City of Bombay 

97. (1) When a warrant directed to a Police-officer by a Court outsid* th® 
City of Bombay is to be executed within the City of Bombay, he shall ordinarily take 
It for endorsement to a Police-officer not below the rank of Inspector within whose 

aecuon the wanram is to be executed 

(2) Such police-officer shall endorse his name thereon, and such endors^ 
“To be^wdoM d by tn ment shall be sufficient authority to the Police-officer to whom the warrant is diwcted 
apec t, e e execute the same within such tlivision, and the local police shall, if so required 

assist sucli officer in executing such warrant 

Provided that whenever there is reason to believe that the delay occasioned 
Ktcntinn^'*^ by obtaining st ch endorsement will prevent the execution of the warrant, the Police- 

officer to whon:! it is directed may execute the same without such endorsement 

98. Any per^m arrested within the City of Bombay under the provision of 
Procedure on arrest on section 86 or 97 sltall, unless secunty is taken under sub-secUon {2} of section 92, e 

taken before a Presidency Magistrate or the Commissioner of Police 

99. (1) Swell Magistrate or Commissioner shall, if the person arrested appear* lo 
be the person intended by the Court whirti issued tlie warrant, direct liis renio''a 
in custody to such Court 

Provided tint if the offence i* bailable, and suiJi person is ready and willing to 2'’^^ "j, 

Wh nbaii lobeuiceii satisfaction of such Magistrate or Commissioner or if such person is ready and wii^ 

° *' to give secunty in pursuance of any diiection endorsed on the warrant by die ^ 

which issued the same such Magistrate or Commissioner shall take such bail or security, as the case may . 
Tnd forvvard the bond to be Court which issued the warrant 

Nothing in this section shdl be deemed to prevent a I’olice<ifficer tcoiu taking secunty u 
■Niili-section (2) of section 92 

Search fPiarrattis 

100. Any person to whom asearch warrant isdirected bya 

***"** a search or inspection in accordance w ith such directions as ma) be given th 
and with the provisions hereinafter contained. > 


procedure of Magi 
or CommiBSion 
Police 
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101. When in tbe execution o{ a search wamnt issued by a Court outside the Cit> of Bombay any 
DispcKii of thicKs found the things for which search is tnadeare found in the City of Bombay such things 
bj cwrt ouT«*d78omi* 'Offether with the list of the same prepared as hereinafter provided shall be taken 
" ^ to the Presidency Magistrate having junsdiction at the place where they were so found 
or to the Commissioner of I olice and unless there be good reason to the contrary such Magistrate or Com 
missioner shall make an order aiithoriring them to be taken to sudi Court. , 

Procedure 102. The provisions of Sections 92 93 94 96and 97 shall sofaras maybe apply 

** *0 all searcli warrants issued to a Police^fficer under this Act Vof 1898 or under the 

Code oi Criminal Procedure. i 


103. (1) Whenever any place liable to search or inspection under this Act is closed any person 
Pereoa in cherte of folding in or being in charge of such place shall on demand of the officer or other 

cta^ pUee ta miiow person executing tlie warrant and on production of the warrant allow him free ingress 

thereto and afford all reasonable faahties for a search therein 

(i) If ingress into such place cannot be so obtained the officer or other 
u*n5'** *>« person executing the warrant may proceed m manner provided by siilvscction (2) ol 

section 78 


(3) WTien auv person in or a\>out such place is reasonably suspected of concealing about his person 
Search for articles eoi article for which search should be made such person may be searched subject to 

ceiled on person the provisions of subsectlou (2)of section 81 if such person be a woman 


Copy eflitl lobe g Ten 
lope^o cearehet 


(4) When any |)erson is searched under subsection (3) alistofall things taken 
l>ossession ol shall be jirepared and a copy thereof shall be delivered to such 
liersou if he so require 


Search to be mide in 
presence of witnessee 


104. (I) Before making a search under this Act the officer about to make it 
sliall call upon two or more respectable inhabitants of the locality iti which the place 
to be searched is situate to attend and witness the search 


(2) The seardi shall be made in their presence and alistol all things seized in the course oi sucli 

search and oi tlie places in which they are respectiv ely found shall be prepared by such 
be^mid’e *'’*"** to o{j5,:ef and signed by suchwimesses but no person witnessing a search under this 
section shall be required to attend the Court as a witness of the search unless speaalty 

summoned by it 

(3) The occupant of Uie place searched or some person m his behalf shall in every insiaiice be per 

muted to attend during iIk. «. »rch and a copy of the list prepared under this section 
■nd*^^hrrVcowo«”'‘‘^ Signed by the said witnesses Miall be delivered to such occupant or personal liis 
request 

105 The Commissioner of Police may if he thinks f t retain in sale cusicxly any document or thing 

found or produced before him which relates to a matter under investigation or in 
Docuffleutr etc miy oe r 

retatoedia Mfecusioir respect of vihich there is a reasonable suspicion of the rommission of an offenrt 


BatL 


106 W hen any person, other lliaii a person accused oi a non^MiIable offeiKe is arrested or detained 
ob« takea!BC*>e wiiliout wamnt !;> an officer in charge erf a section and is prepared at any time white 

° 111 custody of sudi officer to give bail, such person shall be releasetl on b.nl 

Provided lliat such officer if he tlniiks fit may instead of taking bail from such person discharge him 
on his executing a bond without swtevies lor his apytearance as hercia^ler pcocaded. 

107 (I } When any person accuseil of anv non-bailable offence is arrested ordcuintd wfihout a warrant 

by an officer in charge of a section he nuj be released onbiil but be si all not !•* 
released if there appear nrosoiuWe grounds for btlieving that he has berxi guilty of Ib- 
offence of which he is accused. 

(21 lilt >pj*ears to such officer at mv stage of the ins-«-.tij,atioa ihvt there are not reasoiubl" grwundj 
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106 . l3eforenny person is releised nndersection 106or 107 a bond forsuch sumofmone> as the 
PolictMJfTicer ihinVssuffiaent shall be executed b> such person and if he is released on 
0 andhfs or more suffioent sureties conditioned tint such person shall attend at 

the ume and plate mentioned in the bond nnd shall continue so to attend until other 
u ise directed b> the Pohce-oflicer or by a Magisinte 


Dlsctikrse ftotn custo<]y 

1 Utility to bedeuitird 
for oiher oftri ce 


109. (1) As soon ns tliebond Im been executed the person for whose anx'ar 
mice It h IS been executed shall be rclensetl 

(2) Nothing tit this section or In section llK? or 107 slnll be deemed tore 
quire the release o{ nnj person h iblu to be detained for some matter other than that m 
respect of which the bond was executed 


110. 

Aiuoi t of ball 
•WMlve 


The amount of eierj bond executed under this cliapter shall be fixed willi due regard to the 
circumstances of the case and shall not be excessive ami the High Court ma) in an> 
loi to be direct that an> pers«an lie admittetl to hall or th it the bail required ha a Poher- 

officer he reduced 


"*11 0«A. (1) Whenever it is proved to the satisfaction of the Court ot a Presidencj Maj,istrate that a 

bond taken under this Actlm been forfeited the Court shall record the grounds ofsucli 
of^JonS''"* forWierr proof atidniaj call upon any person bound by such Ixind to paj the penalty thereof or 
to show cause w hy it rfiould not l>c paid 

(2) If sufficient cause IS not shown and the penalty is not paid the Court ma> proceed to recover tlie 
same b> issuing a w arrant for the attachment and sale of the mov cable propenv l>elonging to sucli person or hi» 
estate if he be dead, 

(3) Such warrant ma> be executed wiUimihe City of Bombay, and it shall nuihonzethe distress and 
ialeofanj moveable propert> belonging to such person without the City of Bombay, when endorsed b> in« 
District Magistrate or Chief F^sidency Magistrate witliin the local limits of whose junsdiction such properl) »> 
found 

(4) If such penalty is not paid and cannot be recovered b> sucli alt ichnient ind sale, tlie person so 
bound shall be liable by order of the Court whidi issued Uie warrant to imprisonment in the civil Jail for a term 
which may extend to six months. 

(5) The Court may, at its disoetion, remit anj portion of ihe penalty mentioned and enforce payment 
m part only 

(6) Where a surety to a bond dies before the bond Is forfeited his eslate shall be discliarged from all 
liability m respect of the bond but the party who gave the bond may be required to find a new surety 


CHAPTER VII. 

Offences and Punishments 

111. \\Tioever without satisfactory excuse wilfully enters or remains in or upon my dwelling 1 ouse or 
premises or any landorgroundattachedthereto oron any ground building 
or structure belonging to Government or appropriated to public purposes, or on 
whether he causes any actual datnage or not be punished with fine which may exten 

Whoever knowingly gives or causes to be given a fahe alarm of fire to the fire 

of the Municipal Corporation of the Ci^ of Bombay or to any officer or fireman 

whether by means o! a street firesilanii statement message or othenvise or, w ^ 
intent to give such false alarm wilfully breaks the glass of or oU env ise damage^ 
street fire-alarm, shall be punished with impnsonmem of either descnption for a term which may extend to 
months or with fine which may extend to one hundred rupees or with both. - 

• Tliliavrctloii wii iuiertcd bf fijm. VI of |»2S 4 « 
t ThliKCtioaw«tlo*«rte4brIloia.ZIotlgi7 ■.$ 


boat or vessel shall 
twenty rupees. 

1 111-A. 

P*Ue alirm of fire 
damase to fire-alam 
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112. Whoever IS found between sunset and sunnse— 

tetn-een lun^et ind tunritr 

(a) armed with nny dangerous instniment with intent to commit an offence or 
{b) having his face co\ered or otherwise disguised with intent to commit an offence, or 

(c) in any dwelling house or other building or on board anj \ essU or boat without being able satis- 
factonlj to account for his presence there, or 

(d) hing or loitering in any street, yard or otlier plice, being a reputed thief and without being able 
to gise a satisfactory account of himself or 

(r) having in his possession without lawful excuse (the burden of proMiig which excuse shall Ik. »m 
such person) an> implement of house-breaking 

shall be punished w itli Imprisonment for a term which inaj extend to iJiree montlis 

Note — Nepated thief— \ jierson having two previous convictions for theft within a period of two years 
liefore the proceeding can be treated as a reputed thief under s lliofCitj PoliceAct 27 Bom b R, 13S8 

113. Whoever not being a soldier or sailor m His Majesty Army or Navy or Royal Indian Marine 

Service or a Volunteer enrolled under the Indian Volunteers Act, \X of 1869, and 
actingassHcb or a Police^ifficer, goes armed uitJi any sword, spear, bludgeon, gun, or 
other offensive weapon, m any street or public place unless by lawfnl authority, shall 
be liable to be disarmed by any Police-officer and tlie weapon or weapons so seized sinll be forfeited to 
Government unless redeemed bv payment oi such fine not exceeding ten rupees as the Commissioner of Police 
imposes 

114 . Whoever has in his possession or conveys in any manner or offers for sale or pawn anything 

winch there is reason to lielieve is stolen property or property fraudulently obtained 
pomisloaefpTQiMtayef shall, if he fails to account for such |)ossession or act to the satisfaction of the Magis 

wMt'caalSepVrn"’^ irate, be punished with imprisonment for a term which may extend to three months, 

or with fine whicli may extend to one himdreil ru|)ecs 


(a) takes or introduces or attempts to take or introduce any spirits or spirituous or fermented 
liquors or intoxicating drugs or preparations into any pulihc hospital w iihoiit tlie permission of a medical officer 
of such hospital, or 

{b) not being amenable to ihe Articles ol War takes or introduces or 
or Into barracks or on -ittempts to take or introduce anv such spints hciuors d^u^^ or preparations not belonij 
board rcascls oi war ‘ . . . , , rr 

ing to any person above the rank of a iion-commissioned ollicer 

(») into the barracks or buildings occupied by the troops composing the Gamson of Bombay ormto 
any military barracks guard rooms or encampments or 

(«7 on boardoralongsjde of any vessel of war belonging to Mis Majesty m die Port 
shall be punished wiUi impnsonment for a term which may extend to two months or wathfine which may extend 
to one hundred rupees, and such spirits, liquors drugs or preparations and the vessels containing the same shall 
be forfeited. 


116 . (1) Whoever being a pawn-broker, dealer in secondhand property or worker in mctaU,or 
reasonablv believed by the Commissioner of Police to Ik such a person, and having 
receiv ed from a Poiiceofficer w ntten or pnnted information dm the possession of any 
*10 reiMTt to propertv IS suspected to have been transferred by any offence mentioned m section 410 
^pro^y’'*u.p»«tdTo'*^ of the Indian lenal Code, \L\ of tSeO or by any offence punishable under 
•toien seaions4l7 418 419 or 420 of the said Code, IS found m the possession, or, thereafter 

comes into the possession or has an offer either by way of sale pawn exchange, or 
f >r custody alteration or otherwise howsoever m*de tohim of proi^erty answering the description rontained lu 
such innrmation shall unless 


ti) he fonhwi-h give* infontvaiion to the Commissioner of I olice <ir at a lolice station of stxrh prvsr-v. 
slon or offer and takes all revsonal le means to ascertain and to gue information as dv'esild of the namr and 
iidilress ol the person from whom the possession or ©Per was received, or 
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(tj) tlie property bein;, as atiarticleo! common \i earing npparel or otherwise incapable of Identification 
from the written or pnnted inforrmtion gi\en has been m no wa^ concealed after the receipt of sudi informatioi 
be punished with fine whiUi ma) extend to rupees in respect of each such article of property so in his 
possession or offered to him 


Whoever having received sudi information js aforesaid alters melts defacts or puts awa) or 
causes or suffers to be altered melted defaced or put awa) witliout the previous 
permission of the Police any such property shall on proof that tlie same was stolen 
property within the meaning of section 410 of die Indian Penal Code XLVofl8(K) « 
propert) iii respect of which any offence punishable under sections 417 4l8 419 or 420 of the said Code has 
been committed bepunished with imprisonment foraterm whidi may extend to three years or with fine or 
with both 


117 Whoev er takes from any child not appearing to be above the age of fourteen years any article 
w hatsoev er as a pawn pledge or security for any sum of money lent advancedor 
chid*'*"® fw™ delivered to such child or wathout the knowledge and consent of the owner of the 

article buys from sudi child any article whatsoever shall be punished with fine which 
miy extend to one hundred rupees 


1 1 B Whoev er m any street or public place— 


lira iBg fufoUure or 
•Dlnat 


(tf) cleans any article of furniture or any vehicle or grooms any animal 


(4) except at such times ind places xs arc permitted by the Commissioner of Police makes or save 
in case of an accident rendering repair on the spot unavoidable repairs my partoi 
r*wariB8v«h«i»< any vehicle 


Taking ai imal or vehicle 
an looipatti 

Tia n ng nn ) brenk sg 
hor«eii 


aeuiBg a dog to attack 
peraona nr aolmal*. 


Lrttlnsl ar«eilo««e and 
lufTer ug feroc oui doga to 
beaitnrge etc 


fdl ndes dnves leads propels or places on any footpath any animal or any 
\ehicle other than a perambulator 

id) except -It such times and places as the Commissioner of police perm b 
trams or breaks any horse 

(r) sets on or otges 'i dog or other animal to attack worry or put in fear any 
person or atumal 

(/) negligently lets loo»e any horse or other animal so as to cause daiger 
injury alarm or -innoyance or suffers any feroaous dog to be at large without a 
muzzle 


Obstruction daiDige 
et by animali 

Obstructing bath ug 

Pnght«o ng persons 
hOTseM etc byflnog a k ty 

shall be punished w ith 


(g) ciuses obstruction damage or injury by any misbehaviour negligence or 
tUusnge in the driving management treatment or care of any cattle or animal 

(A) obstructs or incommodes a person bathing ata place at which bathing i 
permitted either by wilful intrusion or by improper use of such place or 

(<) flies a kite so as to cause danger injury or alarm to persons horses 
property 

fine which may extend to fifty rupees 


Light g bonfire b- m 1 1 o \\ hoevCT iiior neantiv stTcetof pubhc place— 

tofslmw discharging 6r» 

■rm eic in or neer street | 0 ) seu fire toor biims any Straw or Other matter 

or public puce 

4 ) lights a bonfire or' 

{;■) lets off or throw’s a firework 

ind whoever in or within twohundred yards of iny street or public place 

(d) wantonly disdiarges a firearm or air gun or 
(r) sends up a fire balloon or rocket 

excej t 11 such times and places as the Commissioner of Polce from lime to time permits shall In ^ni 
case falling under clause (d) or (<) of tins section bepumshed with impnsonmcnt for i term which miy 
to eight days or with fine which may extend to fifty rupees ami in auv other case l>e j umshed with fine " ‘r 
may extend to f fty rupees. 
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Soiicitinif for purpose 120. \Vhoe\er in an> street or public phce or place of public resort or within 
deceni*exp<«re of''pe? Sight of, .111(1 in Such mmiter as to be seen or heard from, any street or public place 

whether from within any house or building or not — 

* wilfully and indecently exposes bis person shall be pmiished with impnsotiment for a term which 
may extend to eight days, or with fine which may extend to fifv rupees 

Note.— The words ‘ <Jr oMeraine’ incl 2 must be construed as having a limited signification following 
as they do words of a limited descnplion. They mem “ m a maimer similar to that of words or gestures.’ 
Therefore merely sitting at the window without an\ act done of the iniure indicated in the section is not 
an offence. 10 Bora. L. R. 92 » 7 Cr. L. J. US 


]2t. U hoes er in am street or public place begs or directs or permits children under his control to 
beg, or applies for alms or exposes or exhibits with the object of obtaining or extorting 
B^ging »nd espoiure alms any sores, wxjund, deformity or disease, shall be punished with impnsonment for 
ofoaenfivcBiiment* a term which may extent to one month or wjtli fine which may extend to fifty rupees 

or with both. 


1 22. Whoever in any street or public place or place of jniblic resort— 

(a) is drunW and incapable of taking care of himself, 

(i ) hehav es in a riotous, indecent or disorderly manner, or 
(f) uses any threatening abusive, insulting or obscene words or gesture^ 

whereby a breach of the peace or public nuisance may be occasioned 
shall be punished with impnsonment for a term which may extend toeight days or with fine which may extend 
to fifty rupees. 

123. Whoever lu any Court or Police station or office behaves insMolent, 

Court disorderly or indecent manner, shall be punished with fine which may extend to fiftv 

rupees. 


PrunkcDueu on riotoui 
or disorderly belisvlour In 
street etc 


ProeokiBS breach a| the 


tl23>A. W'hoever In any Court, Tolice Station, Policeoffice building occupied by Coventniem or 
building occupied by any public body smokes or spits In contravention of a notice 
publr^'ld previously approved by the Oovernor in Council and nffixed to such Court, station 

“ office or building shall be punished with fine which may extend to fifty rupees 

Ummitiiny oumnceiTi 184 . W hoev er III, or near to any street, public place or place of public resort— 

(of commits a nuis.ince by easing himself or 

{d) having tlie care or custody of any child under seven years of agesiiffers Midi child to commit a 
nuisance as aforesaid 

shall be punished with fine which raav extend to fifty lup^ 


125. Whoever, being the keeper 
entertainment, knowingly— 


of any place of public 


Prrraitslon of duorder 
ly conduct In pUec» of 
yubl e amuMmcnl etc 

(a) permits drunkenness or other disorderlv behaviour or anv y.jmin,; whatNoevv .1 
f shall be punished w ufi fine w Inch raiy extend to one hundred rupees. 


amusement or 
in Such place { 


126. Whoever, by any fraud or unlaviiul device or malpractice in playing at. or uiih, card-., dice or 
other game, or in taking a part in the stakes or wagers, or In betting on the sides or 

Che«ti»8»t g»Tnc« hands of thc play efs or in wagenng on the event of am game, sport, pastime or 

exercise wins from any other person, for himself or any other or trtbers anv suni o! money or vnluable thing sh.all 
l>c deemed guilty of cheating w ithm the mevning of section 415 of the Indian 1 crul Code, X| \ of isfio ami 
be liable to pnmshment accordingly 

• vem (T> and (by (Bd Ibc IcOcr PI rcpnled by Itom XI o< isxj • ly (1) arc emitted 
.TM«KCrtl>n itaa iBaCHCl ty *>«■ Vlofl»st • » 

The B<i t icncBicJ be Doan XIollal a ll( Via omitted 
I OaBBj <fj rcpaalcdby Dtm XtcflfM.a If (It. <• aSDcncd 
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* 126«A [Repenlecl by Bom XIoflS21] 


contravention of ri 
ind orders 


127. Wftoever— 


(<j) contravenes any rule made nnder section 22 or iii> order or prohibition lawfully given undersiib- 
section (3) of section IZ or under section 23, or 


{b) disobeys oi fails to conform to any lawful and reasonable direction given by any Police-ofhcerin 
conformity w ith this Act or itli any rule made thereilnder or 


(c) opposes or disol eys or fiiL to conform to any direction notified bv tin. Cominissnnerof Police 
under section 27, or ihcts opposition to or disobedience of, any sncli direction 
shall 


(i) for any contravention of a rule made under section 22 , if the rule contravened one made under 
clauses (n), (i) or (r) or under sidi-clause (t)or(ij) of chase (/), be punished with fine which iniy extend to fitly 
rupees and if it be om made under danse (</) or (c) or undersub<lause (in') {it>) or(r) of clause (/) be pumsh^ 
with imprisonment firaterin winch may extend to eight days or with fine which may extend to fifty rupee- 
or with both 


til) for any contravention of a prohibition given under sub-section (2) or (3) of section 23 or m an\ 
case falling under clause (c) oi this section be punished with imposonment for a term which may extend to one 
month or with fine which may extend to one hundred rujiees.orwith both , .and 

tin) in any other c ise, be punished with fine whidi may extend to one hundred mi'ees 


126. Uhoever within two years from thedate ofhis removal under die provisions of section 37 1 
UD»unoritea tetutn returns to any place wiUim the City of Bombay, without the permission in wntinj 
oiler reracvoi from B«oi of the Commissioner of Police shall be punished with imprisonment for a tenu 
*' which may cxtendtotwoyearsorwithfineorivithboth 

tl29. \_Repe(iltd by Bom A'/<yi923l ^ 


130. It shall not be incumbent on the Commissioner of Police, or any Supenntendetit special') 
fliithonzed ill writing in that behalf by the Commissioner, to prosecute for any offence 
proiecutioti tor cerisio punishable under sub-section (3) of Sections 10, 1 18 119, 122 1 or 127§ save m obedience 

notiRf* to inilc Of order made by the Governonn Council orwhen such offence has ociw 

sioncd serious mischief 


131. Nothing m this Act shall be construed to prevent any person from being prosecuted ant 
punished under any other enactment for any offence made punishable by this Art or 
utuie'r*«“hM“ei7ct^Mn«'” ^^orn being prosecuted and punished under this Act for for ah offence puni-'ha « 
under any other enactment Provided that all such, cases shall be subject to 
provisions of seaion 203 of the Code of Cnminal Procedure, V of 1893 


CHAPTER VIH. 


Miscellaneous 


Di*pov.iolie« rovird. 132 All fees paid for licenses or wTitten permissions Issued ^ 

and all sums paid for the service of processes by Police-officers, and all re« ^ 
forfeitures and penalties or shares thereof which arc by lawr pay able to Police-officers as informers sha 1 
so far as any such fees oV sums belong under the provisions of any enactment in force to the Municipa 
be credited to Government jj, 

Provided that with the sanction of the Governor in Council or under any rule made by 
Counal In that behalf, the whole or any ponionof any such reward, forfeiture or penalty may, forspecia sc 
be paid to a Police officer or be divided amongst two or more Po ice officers. - 


* Section 1*6 V iDieiled by Pom Vloflfrsi 8 and repemled by Lctn XI c 
t Word* loierted by Bom Vlorism f 9 (pd lepralrd by Bun XIafl9^3 
t SectlOB 1)9 te| ealed by Torn Nl ofiyrj a 13(1) iscmilUd 
I TbU Word and fiyurei «er« eubilttuled (01 the Word letter and Csure* 


Kil • U lO •»fin lied 
. js(l) airomii.d 

ll-orirS byBoDi 
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133. An> order or noufication published or issued bj the Go\emor in Council or by a magistrate or 

ofTicer under anj proMsionofthis Act, and the due publication or issue thereof, may 
Method of proTlns be pro\ ed by the production of a copy thereof in the Bombay Goi emment Gazette, or 
orders «n<t nottScaiioni ^ Copy thereof Signed by sndi Migistritc or officer, and by him certified to be a true 

copy of an onginal published orisbuetl acco'ding to the proiisionsof the section of 
this Act applicable thereto * 

134. No rule, order, direction, adjudication, inquiry or notification made or published, and no 

„ . , act done under any proxision of this Act or of am rule made under tins. Act. or 

Kulrf RDd oTuen. uot lu. _ _ , ^ r '--k 

vtiidatn) bj defect of in substantial conformity to the same, shall be deemed illegal, \oid, invalid or 
ptocUnre **'^'*'"*"*5^ insuffiaent by reason of any defect of fonn or publication or any irregulantj of 
procedure. 


135. (1) In the case of any rule or order made by the Go\enior m Council under an authonti 
Application by peison conferred by tins Act and requinng the public or a particular class of persoics lo 
■Dtereiied to annul etc jvjrform Some duty or act, or to conduct or order themsehes or those under their 
meorerder control m a manner therein prescnbed, It shall be competent to any person interested 

to apply to the Goaemor in Counal by a memorial addressed to a Secretary to Go\emment to annul 
iv\-erse or alter such rule or order on the ground of its being unlaufut, oppressive or unreasonable. 


(2) If such an application has been wholly or In pan rejected, or If after the lapse of four monllis uo 
answer thereto or decision thereon has been received from or published by the Governor 
decu'e ortM u’ulawfi' Council, It shall be competent to the person interested to institute a suit against 

Government fora declaration tliat suchnile or order is unlawful either wholly orm 
part Any such rule or order finally adjudged to be unlawful shall be amnilled or reversed or so altered as to 
make it conformable to law 


136. (1) Any license or written permission granted under the provisions of this Act shall specify the 

period and locality for which, and the conditions and restrictions subject to which, the 
pcri^M'loai **to >p«euy IS granted, and shall be given under the signature of the Commissioner of Police 

S’enM*"* *** ***** *** charged ilierefor as is prescnbed by any rule under this Act on 

” that behalf ~ - — 

(2) Any license or wntten permission granted under this Act may at any time be suspended or 

revoked by the Commissioner of Police, if any of its conditions or restnctions is 
^K«roc«uon or liceoiM, infringed or evaded by die person to whom it has been granted or if such person i^ 
convicted of any offence in any matter to which such license or permission relates. 

(3) When any such license or wntten jwrmission is susjpended orrevoked or when the penod for 
which the same was granted hasejipired, the person to whom the same was granted 
shall for all purposes of this Act be deemed to be without a license or wntten penms- 
sion until the order for suspending or revoking the same is cancelled, or until the same 
IS renewed, as the case may be. 

(4) Every person to whom any such license or wntten permission has been 
granted shall, while the same remains infcrce at all reasonable times, produce ihe 
same, if so required by a Policeofficer 

137. Any public notice required to be given under any of ihe provasions of this Act shall l>e in writing 

under the <igrutureof the Commissioner of Police and shall be published in the locality 
pnbtlc Boticei how to to affected thereby by affixing copies thereof in conspicuous public places, or by 

{jTOclaiming the same with beat of drum, or by advertising the some in such kxal 
newspapers, English or \ emacular as the Commissioner of police may deem fit, or by any tw o or more of these 
means and by any other means he may think sintable. 

136. Whenever under this Act the doing or the omitting to do anything or the vaLdity of anything 
depends upon the consent, approval, declaration, opimoo or satisfaction of the 
rssiic^ Commissioner of Police or of any oJaer Police-ofectr, a vmren dooaient signed by t.Se 
gwTirt by^niUf iind»r Commissioner of Police or bv such officer purpemrg to convey or set forth SKb consent, 

’* approval, dedx'atioa.opuuoa.crsatisSictioa shall be suSaentevideacethereoi 


When llcenie revoked 
rie-i erkotee (o be deemed 
wltbouc llO«D$C 


Crintee to produce 
lieenie etc when reqoir 
ed 
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139 Everj license ^v^ttcn permission notice or other doaiment not being a summons or warrant or 
seirch warrant required bj this Act or b> any rule thereunder to bear signature of the 
Commissioner of Police shall be deemed to be properly signed if it bears a facsimile 
oi his signaUiie stamped thereon 

140 (l)No M igistrateor Policeofficer shall be inble toaiiy penally oc topa) 
ment of damages omo»unt of any act done in good faith in pursuance or intended 
pursuance of nny dirty imposed or authority conferred on him by any provision o( 
this Actor of any rule order or direction liwfully made or given thereunder 

(2) No public servant or person duly appointed or authorized shall be liable as aforesaid lor givi^ 

No public servants eic etTect in good faith to any budi order or direction issued with apparent authonty by 

^a^h' io^u'e**etc*°is*°ed the Governor m Council Or by a jierson emjHiweretl inthif behalf under thf' Actor 

xv 111 appaieniauihority any rule made thereunder 

(3) In any case of in alleged offence by a Magistrate. I olice officer or other person or of a wrong 

alleged to ha\ e been done by such Migistrate, Police-officer or other person by any 
scM do*ne done Under colour or in excess of any such duty or authonty as aforesaid or wherein 

mouths”*^ It shall appear to the Court that theofience or wrong if committed or done wasofthe 

character afore:!>aid the prosecution orsuitshall not be entertained or shall be dismissed 
if instituted more than three montlis after the date of the act complained of 

(4) 1 he plaint in any such suit sliall lie rejected if it does not expressly allege that the act compts''’®'^ 

of was done maliciously and without reasonable or probable cause , and any such suit 
^ 8uiu u ceriatu cKscs w shall be dismissed if in the case of ail action for damages tender of sufhaent amen 
imtssed shall hav e been made before the sun was brought, or a sufficient sum of money i» P®' 

into Court with costs by or on behalf ot the defendant afur the insmuuon of tlie suit 


b ^nature du i ol ces 


MagUlrate or police 
□tbcer uot Hal letopeoalty 
or damages for act doae id 
gDOdlailh In dlecharge of 


SCHEDULE A 


l NACIMFNTS RFPCALED IVtde SeCllOll i (/) ] 


Year 

No 

Subject ot Title 

LxiBiii of repeal 

1856 1 

1 

Xlll ' 

An Act for regulating tlie 
Police of the Towns ot 
Calcutta Madras and 

So far as it affect^ the Town of Donibay ‘o 
much as has not been repealed 

18b0 

XI Vlll 

An Act to amend ActXIII 
of i8a6 1 

So far as It affects the 1 own of bon'tay '^o 
much as has not been ,, 5^ anf 

In subjection (2) of section® 54 5 ® 

127 and in subsection (4) ^ 

Mer 5 in the word Towns 
words and Bombay , ,, ,i 

The whole of Chapter IX so W 
api lies to the Tow n of Bombay 
SutscUion (21 oi SllK 
R> 86 and 155 sO far as they app') 

Police in the Town of Bombay 

1 

1 

1 

\ 

The Code of Criminal Pro- 
cedure 


SCHEDULE B 

Ccrtijicnli to be t ccett. cd b} Policc-<tfficei s apjMintcd b} /he Coiniiiisswncr of 
\_l'tde Seciwn S (/) ] 

^ U li IS btcii t| (loinled by tlie Commissioner of Police for the City of Bombay to the 1 olice ot 
Bombay, nnd is vested witli the powers funcliot*. aqd pnvileges of a lyihceofficcrimder th Ciiy of 
Itbce Act.l9(« 

Coiumtssioncr of 
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APPENDIX XVlIl. 

BOMBAY ACT No XIII of 1924 

{First piiblnhed, after hazing received the assent of the Governor General^ in the '^Bombay 
Go ernnicnt Gaseite'* on the 5th I ebruary , 1925) 

Ai' Act to nnke further pro\ isioii (or the aistody and protection of children and young persons and for 
the custodj trial and punishment of youthful offenders and for the amendment of the Reformatory Schools Act, 
lSfi7 m Its application to the Presidenct of llorobi) 

W KEREAS It IS expedient to make further proxision for the custody and protection of children and young 
persons and for the custodj tnal and punishment of youthful offenders and for the amendnient of the 
Reformaton Schools Act, VIII of 1897, mils application to the Presidency of Bombay and whereas the 
pretious sanction o! the Governor General requir^ by clauses (^) (/) and (A) of sub-seclton (3) of section 80-A of 
the Government of India Act SandfiGeo V c6| has been obtained to the passing of this Act It is herebi 
enacted as follows — - 

PART 1 

Prelimi\ar\ 

shnri title ind extent 1 . (1) This Act may be called the Bombsy Children Act, 1924 

(2) It extends to the whole of the Presidency of Bombay 

(3) Notwithstanding the introduction of this Act m any local area the Go\emmeni may by notification 
in the Bombay Government Goselte exclude any class of children young persoas or youthful offenders from the 
operation of all or any of the pro\ isioas of this Act 

Z Section I shall come into operation st once The rest of the Act shall come into operation in the 
Citj of Bombay on such date as theGoiemor in Council may by notification m the 
toiun «ne«ineoi Bombay Government Gazette appoint the Co\emor in Council may further by 

notification in the Lombay Govemuieni Gazette direct thnt the rest of the Act or my pan thereof shall come 
into operation in any Distnct or place other than the City of Bombay on such date as may be specified in such 
notification. 

intrrpreution eiHus* 3 In tins Act unless there IS anything repugnant in the subject or context— 

(a) ‘child means a person under the age of fourteen years and when used with reference to a child 
sent to a certified school applies to that child dunng the whole period of his detention notwithstanding that ll «. 
child may ha\e attained the age of fourteen years 

(i) young person means a person who is fo irieen sears of age or upwards hut| under the age of 
siicteen years 

(t) youthful offender means an person who has liten consicted of an offenci. punishable with 
transportation or imprisonment and who at the time of such conaiction was under the age of sixteen years 

((/) certified school means an indusinsl school cstal IisIkxI under subsection (J) or certified under 
subsection i2) oi section 34 of this Act or any other eilucati mat mstitmion cxrtified in this brhalf h\ the 
Governor in Counal 

(r) guardian in relali m to a youthful offender child oryouiij, person includes any person who in 
die opinion of the Court hat mg cognizance of any pcoceeihngs iii relation to the youthful offender child or 
young person or in which die southiul oflender clildor young person is concerned hasforihetimebeingilte 
icunlchirve of or control ncr ths youthful oficmier chil I ortouov perv.n 

if) fit person m relation to the care of am child or young |>rrson includes any soaetyorUxJy 
corporate estibhshed for the reception or protection of p«xjr children orthe pr«-vention iruehy to children 
which umlcrtaVes to bnng up or t > give 1.«alnies for bnnpng up mt> cbil f entrusted to ns care in o>ni enmy 
with the religion of its Inrth 

ijT phcc of s»fct\ " in lwde» am orphanage hcr>p«u1 surgery or am other sjiiab'e flace ce 
insiiiuiion (he occupier or nuiu}.er oi which willing temponnly ti receive a rhitj or voung persirn or wher^ 
where sucii orphanage, hospital surgery or other suiubleyJace or instinnjoT is not aiailal le m ca^ofanule 
chil 1 or young person only a i oace station 
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(A) brothel means anj house room or place which the occ upier or person in .charge thereof 
habitually allows to be used by an) other person for the purposes of prostitution, and 
(t) prescribed' means prescribed by rules under this Act 

4. For the word fifteen in the definition of youthful offender in section 4 
oiTin"o^n«M”^ Reformatory SdiooU Act VIII b{ 1R97 the word ‘sixteen shall be 

substituted 

5. The powers conferred on Courts by this Act shall be exercised only b)- 

io\*ersoicootu (tt) the High Court (4) aCourt of Session, (c) a District Magistrate {</)aSub-divisi nal 

Magistrate (e) a satoned Presidenc) Magistrate (/) an) Jutemle Court constituted 
under section 46 and [g) any Magistrate of the first class and may be exercised by Such Courts whether the caie 
comes before them origimll) or on appeal or revision 

6 (l^ When my Magistrate not empowered to pass an order under this Act is of opinion tliat a child or 

young person brought before him or convicted by liim is a proper person to be sent to 
tTate’isuStSrapowerelio certified School or to be dealt with in any other manner in which the case may be 
an order under th s dealt With under this A< t he shMl record such opinion and submit his proceedings and 
forward the child oryoung person to the District Alagistrate or Sul>di'i''<onaI Magis- 
trate to whom he is •'ubordinate or to the Magistrate presiding ouer the nearest ju% enile Court having jurisdictio 
in the case or in the City of Boiubny to a salaried Presidency Magistntc. 

( 2 ) The Magistrate to whom the proceedings are so submitted mi> make such further intjuiry if &' 1 
as he itnj think fit and may pass such order dealing with the case as he might have passed if the child or 
)oitng person had ongimlly been brought before or tned b> him. 


PART Jl 

Measures for thf Custody and Protection of Cjuldrfn and Young 1’ersons mho 
ARE Destitute etc 

7, (1) Any Policeofficer or other person authonred in this behalf in accordaurt' 
' ’ " * with rule'’ made by t)ie Governor m Council ma> bring before a Court any person n 
til in') opinion is a cinid or young person and who-> 

(a) 18 found wmdenn, and has no home settled place of abode or visil !e means of subsistence on 

found wandering and has no parent orgnardnn who exercises regular and proper guardianship or 

fit IS found destitute and his jarents are surviving parent or other guardian or in die case of ^ 
ilkinUnnte child his mother or other guardian are or is as the case may be undergoing transportation 
inipnsonment or 

(c) IS under the rire of a pwent or guardian who by reison of criminal Inbit" is unfit to ^ 

i'f sxich person , or 

(rf) frequents the compaiw of any reputed thief or prosutute , oi 

(e) IS lodging or residing in a house used by a prostitute for the purposes of prostitution 

Prosnded that when nny such child oryoiing person has a parent or guardian who has the actual ch^ 

or control over the child or young person the Pohceofhcer or other person a-s nforesaid shall in the first ‘ns s 
make a report to the nearest Court or Magistrate havin„ jimsdittion under this Act Such Court or ,j, 

may call upon such parent or guardnn to show cause why the said child or young personshoold not ou” 

pendency of the proceedings be remos ed from his care and may on suitable sureties being offered for I e 
of such child or young jierson and for his being brou^t before the Court, permit the child or young i* ^ 

remain in the actual charge or control of his paients or guardian or may order his removal till the Cour P 

orders under this Act 

( 2 ) The Court before whicli a child or young person is brought as coming sviUiinoneof 
lions shall examine the information and record tile substance of such examination nnd shall if it thn 
there are rufhcient grounds for inquiring further fix a date for such inquiD 
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(3) On the dile fixed for the produclion of the child or >oung person or for the inquiry or on anj 
subsequent date to nhich the proceedings ina\ be idjoumed the Court shall hear and record all eMdence which 
ma> be adduced and consider nn) cause which may be shown why an order sending the child to n certified 
school should not be pissed and make any further inquiry it thinks fit 

(4) If the Court IS sitisfied on the inquirythat such person is a child and is as above descnlied iiid 
that It Is expedient so to deal with him, the Court may order him to be sent to a certified scliool 

(5) Instead of ordenng such child to be sent to a certified school the Court may in the prescnbed 
manner order him to be committed to the care of a relative or other fit person named by the Court (such relative 
or other person being willing to undertake such cflre)\intil he attains the age of sixteen jears or for inj shorter 
pienod. 

(6) if the Court is satisfied on the inquiry that such person i9 a young person and is as ibo\e described 
md that It is expedient So to deal with him the Court may in the prescnbed manner order him to be committed 
to the care of a relative or other fit person named by the Court (such relative or other person being vvilhngto 
undertake such care) until he attains the age of sixteen years or for any shorter period. 

(7) The Court which makes an order committing a person to the care of a relative or other fit person 
under this section may, m addition, order that he be placed under the supervision of a person named by the 
Court 

Provided that when die Magistrate Uuiiks fit he may allow sucli child or young person to remain in tht, 
custody of a parent or guardian on such parent or guardian giving an undertaking m a presoibed form to tht- 
Court and the Court may from lime to time adjourn the enquiry and compel the production of the child in Court 
to satisfy u that the said undertalnng is being earned out 

UncoBiroiiiWechiidfeo Where the parent or guardian of a child prov es to a Court tliat he is unable to 

‘ “ control the child and tint he desires the child to be sent to a certified school the 

Court if satisfied on inquiry tliat it is expedient so to deal wnth the child and that the parent or guardian under 
stands the results which will follow, may order him to be sent to any such school 


PART III 

Offences against Children and Yoijno Persons and their PRrvENTiON 

9. (I) Whoeverhavingtheaclualchargcoforcontroloverachildoryoung person abandons exposes 

orwilfully neglects or ill treats such child or young person m a manner hkejj to caus* 
inintshiucui for crueln sucli child Of young person unnecessary suflenng or injury to his health sliall be 
y®""* punishable with impnsonmeni of cither desenpuon fora term which mav extend to six 
months or with fine which mav extend to two hundred rupees or with l>oth 

(Z) 1 or the purposes of this section injury to health includes injury to or loss of sight or heanng and 
iniury to limb or organ of the txidv and any mental derangement and a jxircut or other person Itgafij hable to 
maintain a child or young person shall deemed to have neglected him in a manner likely to cause injury t. 
his health if he wilfully fails t > provule ailequJle food cloihin^ medical aid or lodging for the child or young 
person. 

f31 A person mav be convicted ol ari oflentxy under this srction notwatbstxndm,. th- arftnlsi fl..nrg or 
iniun to health was obsaated by the action of another person. 

(4i Nothing In this section shall be construed to take awav or affect the nght of any parent teach.*T 
or other person having the lawful control or charge ol a child or young person to administrr pun:shm«nt to such 
child or y oung jserson. 

10, (!' WTiocv er for hi> own proft cause' anv chil Itrvxiung person or having th- actual tharg.* ol »»r 

control over a child or young person allows that child or voting person to be m anv 
xtreel premises or place Iwthe purpiwe of begging or receiving alms, or of induang 
Of young ® giving of aims shall be punishable with impnsoamen' of either description for a 

term which mav extend to three months or waih f ne which ruy extend to one hundred rupe,s orwlth both. 

(2V The Governor In Cot ncil mav bv notificaMoa in the CTa tHe from 

liability |i j unishment luxler this section am rlv.«« of persons jn any di«‘nct or p’ace where this Act may In 
operation. 
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J 0-A. H any person is found drunk m an> bi|^ivay or other public phce whether a building or not 
e all or belt) drunV of a child apparent!) under the age 

whJiein wi^geof*achl"<i ofsevenjears andifsuch person is incapable by reason of his drunkenness of talung 
due care of the child, he may be arrested and shall, if the child Is underthat^e.be 
punishable uith fine which may extend to fifty rupees 

Explanahon —For tbe purposes of this section a child shall be deemed to be 
of cn under the age of seven if it appears to tht Court to be under that age iinle*s the 

cnntriry is proved 


10*B. Whoever m any highway or other public place whether a building or not 
loi'AVi'/g licensed premises gives or causes to be given, to any child any intoxicauni, 

shi’d hquor except upon the order of a duly qualified medical practitioner, or m caseofs'ck 

ness or other urgent cause, shall be punishable witli fine which may extend to fifty rup^os. 

10«C. It shall be the duty of a Police-officer to seize any bidis, cigarettes tobacco or smokiff 
seizure by poiiee-otiicef uiixturc 111 the possession of a child whom he finds smoking in any street or public 

tobac<» Or sraoVi^u and any bidis cigarettes, tobacco or smoking mixture so seized shall be 

lure in S' a forfeited to Government, and e\ery such Policeofficer shall be authorized to search 

my boy so found smoking, but not a girl 


10<D. Whoe\erby words, either spoken or wntten orbysigns, or otheniise, incites or attenipisto 
penHiiy for meitfoa « t ®hild or young person to make any bet or wager or to enter into or take 

bettor any share Or interest m any betting or xtagenng transaction or so incites or attempts 
to incite a child or young person to borrow money or to enter into any transacuoa 
involving the borrowing of money shall be punishable with imprisonment of either desaiption fora tentiwhich 
miy extend to one month or with fine which may extend to one hundred rupees or with both. 

1 0«E« \\ hoever takes an article in pawn from a child or young person whether offered by that pervon 
pensity lot tatciBit pawn o^fitsowti behaUor on behalf of any other person shall be punishable with 
f om a child * r % eui n meiit o! either description for a term which may extend to one month or with fin® 

nny extend to one hundred rupees or with both 

11. Whoever hnving the aaual charge of or control over a child or young person b®bveen the ag« 

of four aiuisixteen allows that child or young person to reside in or frequent a broUn 
p*n^"to b.*iVi)roi>i*[‘'“"* kie punishable with impnsonmenl of either description for a term which ma 

extend to twoyears or with fine whicli may extend to one thousand rupees or wit 

both 

12. {\) Whoeser Inwiig the actual charge of or conwol over a girl imder the age of sixteen 

causes or encourages the seduction or prostitution of that girl or causes or encoura^ 
«< other tlian her husband to have sexual intercourse witli her shall be punixha^ 

with impnsonment of either description for a term winch may extend to three >e 
and shall also be liable to fine 

(2) I or the purposes of this section a person «haU be deemed to have caused or encouraged the sedut 
tion or prosuiuiioii of or the unliwful sexual intercourse with a girl who has been seduced or become a 
orwuh whom suJi sexual intercourse h-is been hodif hehas knowingly allowed the girl to consort with or < 
enter or continue in the employment of any prostitute or person of known immoral diancter 

1 3. If it appears to a Court on the complaint cl any person that a girl under the age of sixt^n ^ 

being treated with cruelty byher parent orguardianor that such gid with the ao^ 
\nung girU exposed to ledge of her parent or guardian is exposed to the nsk of seduciion or prostitution 

cni'iiy^r^i'*e<i^'' living 1 life ol prostitution the Court may dirert the parent or guardian lo enter ‘u 

TccoqnwautB ioe\ctci'« due care mdswjverMsion in respect of such R>rl 

14. ( 1 ) Any Police-officer, not below the rank of Sub-Inspector or a Police oflictr or a person 

rized in this behalf in nccordaiice w ith rules rnndeby the Governor in Council 

pcttniioi' ot eiiid •» lo .i phce of safety any child of yxnjng person m rt spect of whom an ofience pi5Sn> 

'* wilder this Aaoc under Chapter XVlof the Indian Peml Coih, \I.V' of 
or there is reason to believe has been, committed 
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(2) A child or young person so taken to a place of safety and also any child or young person who 
seeks refuge in a place of safety may there be detained until he can be brought before the Court but such deten- 
tion shall not m the absence of a speaal order of the Court exceed a period of twenty four hours exclusive of the 
time necessary for the journey from the place of detention to the Court and the Court may make such order as is 
mentioned in the next following subjection or may cause the child or young person to ^ dealt with as arcum 
stances may admit and require until the diarge made against any person in respect of any offence as aforesaid 
with regard to the child or young person has been determined by tlie comlction discharge or acquittal of such 
person. 

(3) Where it appears to the Court that an offence as afores.aid has been committed m respect of anj 
child or young person who is brought before the Court and tint it is expedient m tlie interests of the child or 
young person that an order should be made under this subjection the Court may make sudi order as circum 
stances may admit and require lor the care and detention of the child or young person until a reasonable 
lime has elapsed for a charge to be made against some person for having committed the offence and if a charge 
IS made against any person within that time until the diarge has been determined by the conviction discharge 
or acquittal of that person and m case of convicifonforsuch fiirthertinie not exceeding one month as the Court 
which convncted may direct and any such order may be earned out notwithstanding that any person dalms the 
custody of the child or young per^oa 


DipouiorthiderrouRB 15- (1) Where any person having the tctual charge of or control over a child or 

P»™on br ef Court j Q^ng person has been— 

(a) com icted of committing in respect of such child or young person an offence punishable under this 
Act or under Chapter \\ I of the Indian Penal Code,\LV of I860, or 

(4) committed for tnal for any such offence , or 

(r) bound over to keep the peace towards sudi child or young person, by any Court that Court may 
either at the time when the person is so convicted committed for tnal or bound over or at any other time order 
that the child or young person be taken out of the charge and control of the person so convicted committed 
for tnal or bound over 'ind be committed to the care of a relative of the child or young person or other fit person 
named by the Court (such relative or other person being willing to undertake such care) until he attains the age 
of sixteen yean or for any shorter penod and that Court or any Coun of like yunsdiction may of its own motion 
or on the app ication of any person from time to time by order renew vary and rev oke any sudi order 

(2) The Court which makes an order committing a child or young person to the care of a relative or 
other fit person under this section may in addition order that tlie child or young person be placed under the 
supervision of a person named by the Court 

(3) If the child or young person has a parent or legal guardian no order shall be made under this 
section unless the parent or legal guardian has been convicted or or connnittcd lor trial for the offence or is 
under committal for trial for having been or has been proved to the satisfaction of the Court making the order to 
have been, party or pnvy to the offence or has been bound over to keep the |>e ice toward-, the child or young 
person or cannot be found. 

(4) Every order under this section shall be In wntlng and any such order may be nude by the Court 
m the absence of the child or young person and the consent of any per^n to undertake ihe care of the child or 
young person In pursuance of any such order shall be taken In sudi manner as the Court mv> ll ink sufficient to 
bind him. 

(5) \\ here an order IS made under this section and the conviction or order binding the |>erson to 
keep the peace is set aside or the person is acquiUeil tlie onler shall forthwith be \oi 1 except with regard to 
anything that may have been lawfully dme undent 

(6) Inthe ca«e of a d lid the Court Clay instead of onlenn„ il e rl ill o l*e ojtii i i > lU ,fr „ 

1 rehlive or otlier ft persmi onler that the child shall be sent to a orrtifRd school 
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(11 U It a I pears to a Magistrate duly eiuyKiwered under ihls Act from inf miutionon oatli <x 
rhr rtb IJ solemn alhrmaiion laid by any peibaiii v»iio in U»e opinion of t!ie 'Ispstrate is acting i > 
II the Interests of a diilJ or young iv-rson ih.it there is msoiul le rause 1 1 suvjv^v that— 

U e d ill or voung pervau has lieen of is being Viitfii..y lit treated of neglected in any l-lacr w i 1 1 j 
\ ill a inai !>«• I keh to cause the ft ikj cif toung j>e*v > u meerssan sobering w t > be la arvous | j 
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{i) thlt an offence punishabJe under this Art or under Chapter XVI of the Indian Penal Code XU 
of J860 has been or is being committed in respectof thediiidor )Oung person 

the Slagistrate maj issue a summons m the -first instance against the person or persons in wliose care custodj or 
control such child or young person is to produce forthwith the said child or j^iung person in Court or may issie 
H « amnt authorizing anj Police-officer named therein to seardi for such child oryoung person and if it is found 
that he has been or is being wilfullj ill treated or neglected in manner aforesaid or that anj offence as aforesaidbis 
been or is being committed in respect of the child or joung person to take him to Tnd detain him in a place of 
safety until lie can be brought before the Magistrate or authorizing any Policofficer to remoi e the child or joung 
person \i iih or u ithout search to a place of safety and detain him tliere until he can be brought before the 
Magistrate and the Magistrate before whom the child or young person la brought may commit him to the care 
of a relative or other fit person in like manner as if the person in whose charge or control he was had been 
committed for trial for an offence punishable under this Act 

Provided that if the said child or young person is in the custody or control of i parent or guardian who 
being a female, does not according to the customs and manners of the country appear in public the Magistrate 
shall ordinarily issue a summons and the person lo whom such summons is issued shall be deemed to hue 
complied i\ith the summons if instead of personally attending in Court she causes the said child or young person 
to be produced in Court 

(2) A Magistrate issuing a u arrant under this section may in his discretion by the same warrant direct 
that an\ person accused of my offence m respect of the child or young person be apprehended and brought before 
him or ilirect that if such person executes a bond with sufficient sureties for his attendance before the Magistrate 
at a specified time and thereafter until otherw ise directed by the Magistrate the officer to whom the ivarrant a 
directed shall take such security and shall release such person from custody 

(3) The Pol ce-ofhcer executi ig the warrant shall be accompanied by the person lay mg the infomiahc" 
d such person so desire and may also if the Magistrate by whom the warrant is issued so directs be accornptw* 
by a duly qualified medical practitioner 

(4) In any information or warrant under this section the name of die child or young person shsHhe 
gisen if known 


\7 (1) If in any case in which an inlormation has been laid by any person under the provision of 

Comp«n»»ton for fiUr ^*oncin 16 the Magistrate after such inquiry as he may deem necessaiy is 


»-. r4i.. io ure aiicr as ue iimj' uovm . 

end ffVoiouVor re*»i out tint such information was false and either fnvoloiis or sexatious the Magistrate 
iBfortmion reasons to be recorded in writing direct that compensation to such anamo 


not exceeding one hundred rupees as be may detemune be paid by such informer to the person against who'" 
the information was laid ^ ^ 

(2) Before making any order for the inyineni of aimpensaiion the Magibtrate shah call 
informer to show cause why lie should not pay compensation and shall consider any cause which ‘'UCh m o 
may show 

(3) The Magistrate may by the order directing payment of ilie compensation further order th-'t^ 
default of payment the person ordered to pay such compensation slwll suffer simple impnsonment for a pe 

of 30 days. ^ 

(4) When my person is imprisoned under sub-section (3) the provisions of sections 63 and 69 o 
Indian Penal Code XLV of i 860 snail so far as may be apply 

(а) No person who has been directed to pay Compensation under this section shall by 
order be exempted from any civil or cnmmal liability m respect of the information gi'cn by him but any 
paid as compensation shall be taken into account m any subsequent civil suits relating to such matter 

(б) An informer who has been ordered to pay compensation exceeding fifty rupees may pjof 

the order as if such informer had been convicted on a tnal held by the Magistrate directing the pay 
rompensaiioa 

1,7) When an order for the payment of compensation is made in a case which is subject 
sub-section (6) the compeiisaiion shall not be paid to the person ordered to receii'c it before the 
Tor the presentation of the appeal has elapsed or if an appeal is presented before the appeal has lx.en ^ 

where 'such order is made In a case which is not subject to appeal the compensation shall not be pa 
ptp ration of one month from the date of the onler 
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PART IV. 

YouTiirui OrrENDERs, 

18. \Miered personapinrently under the nge of sixteen >ears IS arrested on a charge of a non-bailable 
offence and cannot be brought forthwith before a Court, the officer in charge of the 
joung pi^rtjns •ffoted"'* Police^tatioii or section to which such person is brought may m any case and shad 
unless the charge Is one of culpable homiade or any other offence punishable with 
death or transportation release him on bail if suffiaent secunty is fortlicomuig unless for reasons to be recorded 
in wnting the officer behe\es tliat sudi release would bnng him into assoaation with any reputed criminal 

Provided tint whemnj girl apparentl> under the age of sixteen years is arrested the officer mcha^d 
of a Police-station who has made the arrest or before whom the girl is produced shall release her at once if any 
person who, in his opinion, !■. a sufficient surely enters into a Ixind for sudi sum of money as the officer consider® 
suffiaent to produce her liefore the Court ami to appear in her stead if required at the Police-station/ 

^ . 19. \\ here a iierson apparently under the age of sixteen years liaxine been 

CuUoJy of children anti , . . . ^ ^ ° 

yoaas perconi not dis arrested IS not released under section isor otherwise, the officer in charge of tlie 
chargedonbaiiafuratresi pohce-station or section shall cause him lobe detained m the prescribed manner until 
he can be brought before a Court 

Remaodor eommiUai lo ^ t-Qurt, on Tcnundiiig Of committing for tnal a child or young person who 

eustodr IS not released on bail, shall order him to be detained in the prescribed manner 

21. (1) Where a child or joung person is charged with any offence or where a diild is brought before a 
Court on an application for an order to send him to a certified sdiool, his parent or 
Attendaoe* at court of guardian may in any case, and shall if he can be found and resides withm a reason 
p*rMD eha'ged distance and the person so charged or brought before the Court is a child be 

oiTeuee, «te * required to attend at the Court before which the case is heard dunng ail the stages of 

the proceedings, unless the Court is satisfied that ii would be unreasonable to require 

hi» Attendance, 

(2) Where the diildor young person is arrested, tlie officer in dnrgeol the Police-station or section to 
which he IS brought shall cause the parent or guardian of tlie child or young person if he can be found, to be 
warned to attend at the Court before which the child or young person wall appear 

(3) The parent or guardian whose attendance shall be reijuired under tins section shall be tlie parent 
or guardian haauig tfie actu.al charge of or control over the child or young jiersoii 

Provided that if such parent or guardian is not the father, the attendance ot the lather may i]s.u l>e 

required 

(4) The attendance of the parent ot a child or young person shall not be required under this section 
in any case where the child or young person was before the insutuuon of the proceedings remo\ed from me 
custody or diarge of his parent by an order of a Court. 

(51 'Nothing 111 tins section Aiafibe AeemeAxoi'iqnm Y!r«e wWewAw.'oe \>S \Vvt vfi tcmiSc 

guirdnn of i child or young person if sudi mother or female guardian does not according to the CTisloms and 
manners of the country appear in public, but any sndi mother or female guaialnn iin\ appear before the Court 
by a pleader or agent 

sentencnthit tnav out 2S, Notwithstanding anything to the contrary contained in any law no child or 

^unr^I«ton * young person shall be -iemenced to death or transportation or D’mmilted to prison 

rroaidcd that a young jx.r>oii niiy Ik tvmmitied to lei'-jn where die Court icrti(ie> tlui be i 
of so utiiuK orof so depraaed a character that he i> not a fit person to be sent to a Rcl'rmai >ry bcfi s I m 1 thii 
none of the other methods in which die case may iegalb l>e dealt with i> suitable 

23 (It \Miere a chti I found to lute coinmitlcd an oltcnce t uiud-ab,-- wi li 
lui iiuiinieoi oi ii iJio ir ins|K*rt <1K 11 or iini'n'onmciit. tfie Court li xaiisfiedun imtuin dul It > *'»t»sli.-ni 
■ cnibeUKhuoi ^ liiilJ, mas order hi-n to b- ilto « cmifted sdKuA 

(2 Wnicn. a diild has been ordered by aCoirtto gia^secun'y u-ds- sec-loa ic»3 orsectioa !I5 of 
ti-c Cede of Cnminil Prixedu-e \ ci t**^' and b* »» do s-« 'i®- Co"*’ wt |xii<^l »V 
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(3) Where pnor to the commencement of this Art been sentenced to trarbpona 

Uon o*- jiflg or completing such sen 

fence j thereupon the oBendet •hil'' 

he sut detention tn sudi school 

y^huu 24. A Court may ifilshaUthink.fittn‘»teadofdirectjnginy>oUlh{uloRenderio 

^ detained In a certified sdioof onler/urrt fo 6e— 

(a) discharged after due admonition or 

(d) committed to the care of his parent or goardianor other adult relatheor other fit person on tudi 
parent guardian relative or person executing a bond with of without sureties as the Court mav require tube 
responsible for the good behaviour of the youthful offendex for any penod not exceeding t'aelv's months aoi 
the Court jnay in either case pass a further order that the youf hfvd offender be pUced under the supervision of 3 
person named by the Coun 


Z6 (1) Where a child or young person is convicted of an offence punishable tvith fine and the Court 
IS of opinion that the oave uould be best met by the imposition of a fine whether 
Or Without any other pypishmenf the Court may in any case and shall jfthe offender 
chidor jonog ^ereoB IS a Child order that the line be paid bj the parent of guardian of the child or youuS 

petsou unless the Court is satisfied that the parent or guardian cannot lift found or that 
he has not conduced to the commission of the offence hy neglecting to exercise due careofthe^ddoryo'tJ’fi 
person 

(2) An order under this section may be made against a parent or guardian who havmy: been requ'f®*^ 
to attend has failed to do so but save as aforesaid no such order shall be made without giving the parent c* 
guardian an opportum^ of being heard. 

ft) Where a parent or guardian is directed to pay a fine under ibis section the amewttnsi^ 
recovered \n accordance niththe provisions of theCodeot Criminal Procedure Vof 1898 

14) A parent or guardian may appeal a^inst any such order as if it had been an order ' 
proceedings against hitnself 

26 (11 When a child or young person Is Convicted ot an offence of so senous a nawte that the Cc^ 

y . 11, , , opinion that no punishment whiiA under the provisions of this Act ^ 

crime" comm ttrf Beformatoo Schools Act VUf of 1897, H is autborired to inflict i» sufficie it the 

vereQoi*'^^*" shall order theoffenderW t>e fceplin safe custody in such place or manner as itthv 

^ fit and shall report the case for the orders of the Governor in Counol 

(1) Notw ithstanding the pro% Jsions of section % the Governor in Council miy otdet ^ny such 
young person to be detained in such place and on sui-h conditions as he thinhs fit and while so detain® 
child or young person shall be deemed to be in legal custody 

Pronded that no period of detention So ordered shall exceed the maxitnum period of imprisonment' 

which the child or young person could have been sentenced lor the offence committed 

S? Itftere a child or young t ervon chnrged with any offence is tried b> any Court and the 

satisfied of his goilt the Court shall take into consideration the manner m wVn ^ 
tiuaVM^n'e the proi isions of tl « or any other Act enibhng the Court to deal wuh the case 

rhurxn} w th oUfnt.F« case should be dealt ttUb namely wbetbel’ 

(«! hy discharging the offender after due admonition or ^ 

{ 6 } by committing the offender to the care of Ins parent guardian other adult relative ^ 
person < 11 such parent guardian relativeorperson executing a bond to be responsible for hiS goodbtfiav 

by so dischalEinR or commiUing the offender and placing him under the si jiefvia on ut ® 
nameil by the Court , or 

(rf) by sending die oOender to a certified school , or 
(e) by sending the offender to a Belormatoiy SQtool or 
(/) by ewdenug the offender to pay a fine or 

(g| by ofdenog the parent or guardian of the offender to pay 0 hue or 
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(A) ^\heTe the offender i!> a joung peison, by sentenang him to imprisonment, or 
{*) bj dealing with the case in an> other manner in which It may legaH> be dealt with 
Provided that nothing in this section shall be construed as authorizing the Court to deal with an> case 
in an> manner in «hich it could not deal i\ith the case apart from this section 


PART V. 

Maintenancl \nd Treatment ot Persons sent to Certifii d Schools or committed to 
THE Care of Relatives or other fit Persons 

28. (1) The Court which makes an order tor the detention of a child or youthful offender in a certified 

school or for the commillalofachildoryoung person orjouthful offender to the care 
Ccniribution of of ,1 relative or Other fit person may make an order on the parent or other person liable 

to maintain the child, young person or youthful offender, to contribute to his mainte 
nance, if able to do so, in the presenbed manner 

(2) The Court before making any order under sub-section (1) shall inquire into the arcumstances of 
the parent or other jierson liable to maintain the youthful offender, child or young person and shall record the 
evidence if any in the presence of the parent or such other person as the case may be or when his personal attend 
ance is dispensed with in the presence oi his pleader 

(3) Any order made under this section may iromume to lime be vaned by the Court 

(4) The persons liable to maintain a diild, young i^erson or youlliful offender shall for the purposes ot 
sub-section (i) include m the case of illegitimacy his putative father 

Provided tliatwhere the child, young {icrson oryoutlifuloffetideri> illegitimate <ml an order fbrhis 
maintenance has been made under section 43$ of the Code of Criminal Procedure Vof tlie Court shall not 
ordmanly make nn order for contribution agiin\t the putative father but may order the whole or any part ot 
the payments accruing due under die said order for maintenance to such (lerson or persons as ntty be named, to 
be applied by him or them, a*, the case may be. towards the maintenance of the child, yuung person or youthful 
offender 

(5) Any order under this section maybe enforced in the same manner is an order under section 4K$ 
ol the Code of Criminal IVocedure, V of 139$ 

29. The managers of a certified school to whidi i child under theage of eight yean, i» sene may, with 

the consent of the Chief Inspector, board tlie child out with any suitabli. person until the 
iin«rdmgouiof«liiWr»o child reaches the age ol ten years and thereafter for sudi longer |)enod, with tin, 
consent of Uie Chief Inspector as the managers consider tube advisable in the interest, 
of the dnld, subject to the esercise by the minagers ol such powers as to supervision, recall, and otherwise as 
may be prescribed , and where a child is s<» boarded out he fcliall nevertheless be deemed for the purposes ot 
this Act to be a child detained in iht stJhxvJ and the |»rovisions ol this \a sliall apply arcurilinglj su»>yct to 
surh necessary adiptatioiis as in ly be m idc bv the Oovenior in CounaL 

30. (!' Ul'vrs .1 ihiUI or yonthful oflendvr is declined in a ic-nitnil ili^. iTkiiiag.-rs of U»c 

sciKKil iiiav at any time with die lon^rni o! ihc Ctiid In>i«rcioT b\ Iiceitse permit lh«- 
I Ucins oni nn iic»nK cliUil Of vouthfu! offender on the conditions proml’etl in this Iwh-di lo live wiih am 
trustworthy and res|>ecnb1s jwTson named lO the license willing t * receive arvl tile 
vh irge of him w iih a \ lew lo eilucate him or tmn him lor scvme useful trade or calling 

(2) Am license so grintc*! shall in force until revoked or kirleited bv die lerach <>l any of ll).- 
condilions on whidi it was granted 

(5j TIk managers of the sdKol may at any tune order in wnung revoke any »och iKeOv arvl 
order the child or youthful oflendcr to return to the school and shall do so at die desire of the jorfson « idi wh-xn 
the child or youthful o-ffender fs licensed to htc. If the child or youthful offender refuses or tiiU lureivam to 
school ihe managers oi the sdio.*l mav. if tifs^sary, arrest or cause to be a-Tes’e.! the chiH youthful 
and lake him or mtse him i . I-: taken l.ack mtbe scb'wL 
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(4) Wheii a licejise has been revoked or forfeited and the child or youthful offender refuses or fails 
to return to the sdiool the Court may, if satisfied 1^ information on oath or solemn affirmation that there 
lb reasonable ground for believing that his ptrent or guardian could produce the child or youthful offender, ibsue 
a summons requiring the parent or guardian to attend at the Couit on such a daj as may be specified in the 
summons and to produce the child or >uuthiu1 offender, and if he fails to do so without reasonable e«ibe 
fie shall, in addition to any other liability to which he may be subject under the provisions of this Act be 
punished with a fine which nny extend to fifty rupees 

(5) Where a parent or guardian is directed to pay a fine under this section the amount nay be 
recovered in accordance with the provisions of the Code of Cnmioal Procedure, V of 1898 


(6) The time during which a child or youthful offender is absent from a certified school in pursuance 
of a license under this section shall be deemed to be part of the tune of his detention m the school provided 
that, where a child or youthful offender has failed to return to the sdiool on the license being revoked or forfeited, 
the time which elapses after his failure so to return 'diall be excluded in computing the time during which he 
to be detained m the school 


peoally (or alielHtig 
esca{^e of y o u I li ( ii I 
offender oi child 


31. Whoever— 


, (flj knowingly assists or induces, directly or indirectly, a child or youthful offender detained m or 
placed out on license from a certified school to escape from the school or from my person with whom hei> 
placed out on licence, or any child or young person to escape from the jitrsoii to whose care he is committed 
under the pro\ isioas of this Act , 

(A) knowingly harbours conceals, or prevents from returning to school, or to any person with wlwm 
he IS placed out on license or to whose care he is committed under tins Act, a child young person or youthful 
offender, who has so escaped, or knowingly assists m so doing shall be punishable with imprisonment of either 
description for a term which may extend to two months or with a fine which may extend to two hundred rupees 
or with both 


32. Tlie period for winch a child or youUiIul offender is to be detained m a certified school shall ^ 
Period of deteniioo specified in tlie order iii pursuance of which lie is sent there and shall be such penod 
is to the Court may seem |>roper for his teaching and training but not in anv case 
extending beyond tlie time when he will, in the opinion of the Court, attain llie age ot sixteen years 


33. (1)1 he Governor in Cotiiuil mw at any time order a child or youthful offender to be discliarged 
. ^ , from a certified school either absolutely or on such conditions as the Governor in 

Uischarge<ndtrai>«(er , 

* Council approves 

(J) 1 he Governor in Council may order — 

(rt) a child over the age of twelve years detained in a certified school, who is found to be exercisii'g 
an evil influence over the other children in the school or who is guilty of a serious breach of the rules of die 
school or of escaping from the school, to be trmsferred to a reiormaiory school , 

(^) a youtliful offender under the age of fourteen years detained in a Reformatory School to be trans- 
ferred to a certifievl school , 


(f) a child or youthful offender to be transferred from onecertifi»'d school to another 
Provided that the wliol" period of the deteutiuiiof th** diildor youthlul offender dial! not be iiiaeasc 
by the transfer 

(3) The Govetnot tn Council may at am lime la his discretion discharge a child or youngpersoii 
from the care of any person to whose care he is committed under this Act, either absolutely or on such con 
tioiis as the Governor in Council approves and may, if he thinks fit, make rules in relation to children 
jHirsons so Committed to tin. care of anv jierson and to the duties of such persons with respect t > such clii ^ 


or youfii, i>ersons 
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!»AKT VI. 

CntTirirn Sciiooi^ and other Institutions 

34. (I) The Govemoc in Coural mavestabli«!i and maintain indiisHvl 
(< t l‘■e recefticn c* child er ..•iavoi.**'*i.l cff“ad-rs. 
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( 2 ) The Governor m Council may certify that any Industrial school or other educaiioml institution not 
established under sub-section ( 1 ) is fit for the reception of children or youthful offenders 


35. (1) For the control and management ofesery school established under siili-section (I) of section 
\UnsBment of Khooi. Superintendent and a Committee ot \ isitors shall be appointed by the Governor in 

Council and such Superintendent and Committee shall 1>e deemed to be the managers 
of the scliool for the purposes ot this Act 

( 2 ) Fvery school certified under sub-section ( 2 ) of section J4 shall be under the management of a 
governing bod> who shall be deemed to be Ihe managers of the sdioot for the purposes of this Act 


36. ( 1 ) The Governor in Counalma> appoint a Chief Inspector of Certified Schools and such number 
lMp»rtonofichofti. Inspectors and Assistant Inspectors as he tliiiik.s advisable to assist the Chief 

Inspector, and everi person so appointed to assist the Chief Inspector shall li ivesuchof 
the powers and duties of the Chief Inspector as the Governor in Council directs but shall act under the direction 
of the Chief Inspector 

(2) Every certified school shall, at least once in every sk months, be inspected by the Chief Inspector 
of Certified Shools, or by an Inspector or Assistant Inspector , provided that where any such school Is for the 
reception of girls only and such inspection is not made by the Chief Inspector, the inspection shall where 
practicable, lie conducted by a woman 


37. A certified school shall he liable to inspection at all times and in all its departments by the 
Pow»»of tespwiMt Inspector or Inspector or Assistant Inspector or by any member ot the Bombay 

Legislative Council or by any member of the Legislative Assembly or the Counal of 
State representing any constituency in the Bombay Presidency 


38. Any regiatercd medical practitioner cmpiowcred m this behalf by the Governor m Louncil may 
visit any certified school at any time with or without notice to its managers m order to 
iItJiMl iMpection report to the Chief Inspector on the health of the inmates and the sanitary condition of 

tlie school 


39 . The Governor 111 Council, if dissatisfied with the condition rules managemont or superienten 
dence of a certified school may at any time b\ notice served on the managers of the 

Pow«r oi Oo'Trtnor m scliool declare that the certificate of the sdiool IS withdrawn as from a lime Specified In 

C^Kii (o with<ii~i« «rii notice and at tint lime the withdrawal of iht ccnificito shall lake efTcci an<l ilu. 

school shall cease to hr a certified «cboi>l 

Provided that the Governor iti Council nnv il be thinks fii instead of so witlidrawing iln. ixrtiticue 
by notice served on the managers of the school |Kohibit the idmissinn of chililrtn or >iiiithfiil offenders to tlir> 
school for such time as may l*e specified in tJie nonce or until the notice is rev oketl 

Provided also that belore the issih oi notice under this 'cction or under the tirsi provivi thereto a 
reasonable opportunity shall be given to the managers of the school to *l>ow cause why die cenifimii shall not 
be w nhdrawn or admission to the school shall mrt l>e inoliil ited is the case nuv lx 


n«lrn»» on Pf e- ■ •• !■ 

b» n»»n»r»r» unless lief >re that time the notice is witlHlraun the resipTMlmn of the o-nificat. 

lak. effect and the sdKX>l shall Ccav lo lx: a certifted srltnol 

41, \ diild or youthiiil offender sliiH not lx: receivevi into a cenifird sdKVil jn |•ursaince «•! If ii \i-| 

after tl>e »tne ol the recviivt bv the managers of Uic sdviol c f a noMce of wiivlraval « ( 
«hdr.»»i«rr» j},,. ccnificate or *her t!>e date ot a itutict: of resigw-viKi oi iSe ceniiica'e lV 
• fn*tr>n rxM '0 IwTeina* «T mcTtioivn! o* tVrvaiugervl »l«ilj train, Lx’.r, cV/dy afkl 

AtiyifiUlremr vouthtil ofi’ciHbrs vteUinev! in the sdxx.4 *t l’»c fc-pective da'es a' ee-siij sJje. eicejs s,. lir i, 
the Governor In Council oihcrwise difrcls a ntinue usiil the wHih-lriwal or resigna v aoithefT^ '>a*etakrs 
efiect » 
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42. When a school ceases to be a certified sdiool, the children or youthful offenders detained therein 
DiapoMi cf inwatf# on Shall be either discharged absolutely or on such conditions as the Governor in Counal 
withdrawal or Tf« mat cn . f may impose Of transfer by order o! the Governor m Counal to some other certified 
cartifiMtf school in accordmce with the proxisions of this Act relating to discharge and transfer 


43. The Governor in Council may establish -tuxiliary homes for the reception of an> inmates or an> 
^ I classes of inmates of certified sctuxiU or may certify any other such home heretofore 

established or which hasher may be established by any other agency, and the 
certificate may be withdrawn or resigned in like manner as a certificate of a school and every such home shall, 
for such purposes as are specified by the Governor in Counal, be tre ited as part of the certified school or scliooh 
to which It IS attached 


44. The managers of a certified school not established by the Governor m Counal may decline to 

receive any child or youthful offender proposed to be sent to them in pursuance of this 

la n i»s c raanaewa when they have ones accepted any such child or youthful offender they shall 

be deemed to have undertaken to teach, tram, lodge clothe and feed him during the whole period for which he 
IS liable to be detained m the school, or until the withdrawal or resignation of the certificate of the school 

45. (1) The Governor m Council may cause any institution for the reception of poor cliildren or young 

persons supported wholly or partly by voluntary coninbutions, and not liable to be 

(ofr»M^i'onofpQo7eh\wr^^^ inspected by or under the authomy of any Government department, to be visited and 

inspected from time to time at all reasonable hours, by persons appointed by him I’f 
the purpose of securing the health and welfare olthe children or young persons and the sanitation of the premises 

(2) Ally person so ippointedshaH have power to enter the institution at all reasoinble hours and*® 
make a complete inspection thereof and of all registers relating thereto lor the aforesaid purposes.’’ Any person 
who obstructs him in the execution of his duties shall be liable on conviction to a fine not exceeding fifty 
rupees 

(3) Where any such institution is earned on in accordance with the principles of any particular f*'* 

gious denomination, the Governor m Council shall if so desired by the managers of the institution appoint 
where practicable, a person of that denomination to visit and inspect the institution. 

(4) Where any such insmntion is for ilie reception of girls only, the inspection shall where pracli 
cable be conduaed by a woman 


PART VU 

Juvenile Courts 

46. (1) The Governor m Counal may provide lor the establishment m any 

uv«n e oun* more hcpanie Court*, for tlie conduct of proceedings under this Aa at w i 

the iitendance of the child or young person is required 

(2) Where no such sep irate Court has been established the Court before which a diild or 
person is brought shall unless the child or young person is tned jointly with any other person not being a 
or young person, whenever praaicable, sit either in x different building or room from that m whicli the * 
Sittings of the Court are held or on different days or at different times trom those at which the ordinary s 
are held 


fart Vlll 

MtM,EUl.ANLOUS 

47 . . 1 ) In detemiiningtheceriified school to whidi a dnld or youthful oflend« 
t»rov..iou m* lo r»tinot. ^ gseerta,,! religious denomuiaiiu'' 

child or youthful offender and shall, if possible select a school in which fjcihties are afforded lor Insirm 
his religion 
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(2) In determining on the person to whose care a child or young person shall be committed under this 
Act, the Court shall ascertain the religious denomination of the child or young person and shall, if possible, 
select a person of the same religious denomination or a person who gnes such undertaking as seems to the 
Court suffiaent that the child or joung person will be brought up in accordance with the religion of the child or 
>oung person and such religion shall be specified in the order 

(3) In any case where a child or j oung person has been committed pursuant to any such order to the 
care of a person who is not of the religious denomination of the child or j oung person or who has not given such 
undertaking as aforesaid the Court w bich made the order or an> Court of like junsdiction shall, on the appli 
cation of any person in that behalf and on its appearing tliat a fit person of tlie religious denomination of 
the child or )*ouDg person or who will gi\e such undertaking as aforesaid is willing to undertake the care 
of the child or j oung person, make an order comriutting him to the care of such fit person. 

(4) When a child or } oung person is oommitted to the care of a certified school m whichfaahties for 
instruction in his religion are not afforded or to aperson who does not give in undertaking that the child or 
>'oung person entrusted to him will be brought up m his religion (for want of a certified school or person of the 
rehgion of the child), the Court shall take an undertaking from su^ school or such person that the child shall not 
be brought up in any religion other than his own 

(5) Where a child or a youthful ofiender is boarded out or is permjiltd b> license to live with ait) 
other person the manager of the school shall selea for this purpose a person of the same religion as the 
child or j'outhful ofiender or a person w ho giv es a satisfactor> undertaking tiiat the child or the youthful offender 
shall be brought up in accordance with the religion of such ^ild or j-outhful offender 

(6) When a child or j oung person Ins been committed to the cart of a person w ho gi\ es an under 
taking as aforesaid but the undertaking i» not observed, die cliild or young person shall be liable to be removed 
from the care of such person and dealt with according to the provisions oi sub^eaion (3) of this sectioa 

(7) Whenever an) person interested m die religion ot the diild or )oung person is informed oi an> 
attempt at conversion or tani|>cnng w ith his religion he ma) appi) to the Court for an enquiry and the Court oti 
being satisfied ma> issue an order removing the said child or )oung person irom the cusuxl) of sudi institution 
or person uid hand over the custod) to anoUier fit pen>on or institution. 


n«aoT*l cf d *4u«t dcs 
I eaatucbincto Maficiioot 
vr ofiracra 


46 The cooMCtton of a child or )oung )<rson shall not be regirded as a 
conviction for the purposes of any disqualification attaching to a conviction for an) 
offence. 


49 . Any person to whose care a vhtld or )Oung |>ersoii is conimiiieJ mitler the provisions ol this Art 
shall while die order is m force luvv. die like conm>l over the child or )ouiig {lersoii 
Control of cuitodwD ow *1 h® were his p.trent ind shall be responsible lor Ins niainten iiu-e ind the diikl or 
cbiidoryouD* rcrwii )Oun), iversoiT shall continue iii his care tiotwithsUndm^ ihit heisd iinivd b) lns pirciit 

or ail) oUier (versoa 

uadrr lb* provisions of Oiipter \1 11 oi the Otic of C.nmni.il Prx>-tliire \ ot 

t»v»n ““ 'f 1898, sliall SO f ir is mi> be appi) to bonds taken under il is \rt 

51 . (1) An a{ |vcal from an order made b) a Court under sections 7 H ^ |e« 
lO-A, lO-D lOD lO-E,!! 12.15 2b 23 MordTslutl he 

(a) if passed b) d juvenile Court to a District Magijtralc 

(ft) if passed by an) M ipstnte rwt being a IVcsideno Mipstrale to die C oun oi i n and 
(f) || passed b) a Coart ot bcssion ora lYesidencj Magistrate i>thef{iJiC urt. 

( *) Ko appeal shall he from an) order passed m anj such app>saL 

(3) An) order jvassed under die provisions of d i> \ct and not su* ject to apf«cal untW (I i 

ma> be revised b> the High Court 

52 . (I) The Coveroor m Cotaal rviv make rvJes tsr the purpose of carr)ii g 

*'**'*■ into e'^ect die prov imoos o! das Act 

* Tte Crvm l»-a IM lat w>wt>j ir in k.. Z «/ tts. 
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(2) In particular, and without prejudice to the generality o{ the foregoing such rules may be made 
witli regard to 

(a) the establishment and maintenance ol certified bclioolb and auxiliary homes and the ccrtifictioii 
of schools as certified school^ and of auxiliary homes, 

(i) the management of certified schools and auxiliary homes 
(r) the appointment of visitors and their tenure of office , 

(d) the Inspection of certified schools , 

(e) the maintenance education and Industnal training of the inmates of certified schools 
(/) the conveyance of youthful offenders and children to certified schools 

(^) the grant of permission to the Inmates of certified sdiools to absent themselves for short {>eno<ls 

(A) visits to and communication w ith the inmates of certified schools 

{») the punishment of offences committed by the inmates of certified sdioolb 

(j) the inbpection of the institutions referred to in section 4S 

(A) the manner of detention of children and young persons under arrest or remanded or commiUed fof 

trial 

(fl the procedure to be adopted m any case or inquiry under this Act before any Court oilier tl •> 
ju\emle Court 

(in) the persons who may be authonzed to act under section 7 or 14 , 

{«) the manner in whidi a child or young person may be csymmittcd to the care of a relatiie of oil*^ 
person and the duties of such persons and the supervision of such children and young persons 

(o) the contribution by parents and other persons liable to maintain youthful offenders dnWreii aiul 
young persons 

(/) the boarding out of clnldreii md the hcensing ind supervision of youthful offciiderh and duldrei 
and the bubmission of reports on sudi y outhful offenders or children 
(7) the procedure to be adopted m juvenile Courts and 

(f) the time within which appeals under section 51 shall be filed 

(3) All rules made under clauses and (^)ol sub-sectioii (2) shall be subject to the previous 
of the Governor-General in CounaL 

(4) The power to make rules under this Act shall be subject to the condition of previous publication 
lud to the further condition that the rules so made shall be laid on the table of the Bombay Legislative 

for one month previous to the next session of the Council and shall be liable to be modified or annulle 
resolution of the said Council tabled -vt such next session 
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w 7 . 770 

in(]uiric2> 

763 

769 

. ^ "US 


Administration of Jnstiee— 
t ri>cedure in case of oflences against, s. 476 9S0 

power of Coi n of Vssion as to ofTence> against 

s. 477 1006 


Admiralty Cases— 

jurisdiction «f 1 rcM lenc) Maj^istratc In ^ -o 
AdmUsIbQlty— 

- 690 

. , a > ■ i I «rs 

I r 

I.J « « 

ti epiKOverx eMdoiloc RUci i i {le-climinaia 
iixji ir> V .SN » a C*** 

o( r 1 tvidci ce to sujsj letnci t inlOTTral rccoal 
n.361 « 30 806 

1 1 slMcmen** made to pv-hicr *.110 n.18 314 

« I wntlrn s*»icr>ent dining 1 v -e mars ijstkjn 
in tiul a 163 _ Sl~ 


AdnlteratloB— 

Older for the destruction of food and drugs 
found to have been subject of s. 521 1090 

Adultery— 

cancellation of order for ntamtenance of w ife on 
proof of s 488 (5) lOlC 

239 w 6 594 

ution for, 

^ . i> 499 

evidence ot, for cancellation of an order s 4S8 
«r 81 1036 

after order disentitles wife to maintenance 
S 483 » 61 1036 

formal complaint of necessary s 199 « 2 497 

husband can prove wife s subsequent to order 
s. 486 n 61 lOST 

m prosecution lor marriage must be SlDCtly 
prosed s 199 n 8 499 

living in before dale of application s. 468 « 30 
(iv) 1024 

on the part of the husband no ground for 
separate maintenance s. 183 u 39(1) 1026 

avhai amounts to living in s. 488 «36(ii) 10*6 

who may complain in respect of s. 199 4tf7 

with a low caste man distiualifies wife from 
claiming maintenance s 483 w 30 (v) 10^4 

Adalt tfale— 

member of family service of sumnxjns on 8.70, lOl 
sigiwture on receipt of summons by a. 70 lo4 

Advocate— AovocAtt (ti \ »x vi 
a| peanng in defence need not fie I utahstn nH<r 
s 340 H II 7t7 

included in pleader s. 4 cL (r) 2> 

Advocate Gtaeral— S’C Aiivocatl. 
affidavit or aiTirmation not required from wfien 
apphing for trinsler under a. 526 (4) 
dernm s 4 cL I (a) 16 

eauUcdwiitiout permivslon |ocun.iuct |et»ccu* 
tiom be ore 'la^i-ktratcs, s. 49S - 10*6 

enr>oi« Leftvi^'irt a 3.13 7IO 

I I nespena lies etc recovered bv virtue of i 
I m-ation l<y s. t®<{c) .. 4lo 

snrludes Guvenun ni AdvoiJte l4(I)(-') - 18 

nuyexhio i in orru jots a.l94{Z|t>>) 4*o 

power of tJ Hiv pwecu’ijn la High Cot. t 
a 533 _ 7*0 

‘ ACiavlt- 

app »c» loa lor trarx-er of cave I7 HighCo*^ v» 

1< succeed try V 825 - _li»^ 

be lyvjaci 5’ifixtr* e a* 10 *7 d 

s igtiaa e »oea ie*;roprr %. lat «. 44 _lll$ 



12 


INDEX 


TACI' 

Affidavit— ). 


liywliom nnj, vcrificti s 6n » 4 _ «11M 

Courts and persons IkjIotc wliom to Iw huiwn 

STO IIS’ 

Deptit) M 11 tstnte cinnot iflirnito to Iw used 
in High Court s 5tn h 3 MM 

form of s 70 n I 101 

not to bt made by accused when appl)ln^lor 
transfer. & 526 » 45 1115 

nottobcused to prove proceedings Iwloware 
wrong s. 639 n 2 115* 

• lO-HJ 

I. b ^ .oj i o, vri 

return ol service with s 74 107 

when necessary as to scrv lee of biininKuis 
S.70, rr 1 lot 


Affirmatfon— 

iuthorit> to administer, Ant X \I,s 4 
by natives or I > persons imjecling to oaths 
Appx \I s d 

Affirmatloo for Joror— 

form of s 281, » 2 6(7 

Affray- 

public bound to assist sunpre'ssion of when 
s.42(i) 7, 

temporary iiijimction in urgent cases to prevent 
S 144 230 

Agent— 

of owner or occupier of I iiid bound to report 
what matters s 45 7, 

A'rt n«<r/ir th not such «e45(l) « lo 7r 

liability co-cxtensivc with that of his princiiMt 
a 45 7j 

order for security for keeping peace not binding 
on pnnapal s 123 « b2 |6t 

A^^regate Sentences— 

deemed single for piirixisevs of apiicalaiidcoiihr 
mation s 3a (3) 63 

Agreements— 


Alteration — 

«»f diifge li nr or win n tiMile s. 227 
ttheiiv.inction Injiriivoitf n ccssary on s 230 Wl 
naitired.s 4Ja(vtii) // I5 f''5 

fcollal wilncs'-e-s on s 231 5*^ 

of cniivtrti in im lef s. 457 to s. 4H 15 C ,v 423 
(>il)ja| ™ n(io “■!' 

of finding niHtcr ssl 21 1 and ICI lo 8. 193 s. 423 
(*1.1 » US (I) 
olpidgmeiit s 3 jJ 

< I srnicnee or order by Ai'p« IHic Court s. 423 
of n ntcficcf n jirisOMcr who h is n< l ap[>eil<«l 
8.423(11) n M an 1 Kl 
of imount of 111 niiteiLiiici, s. 45*1 

Alternative - 
irtHcdiire In s.478 n S 
Alternative Charge — 

r iimot lie fr uiiol in rcsjicct of in offence under 
the 1 tinlCiMle and an offence uiulcr ibpccivl 
Law s 236 » J ^ 

for nuking contradictory statenicnls ^ ^ jg7 

” "*538 

liiciscsoli'crpiry , 

of mnrdtrnn I ol causing disa(»pcan»cc oi j— 
cvwknce of murder s 236 « 6 . 

wlien It is doubtful whit offtuce has been 
mined s. 2J5 




ion? 


807 


Alternative Jsdgment— 
when nia> passed v 3S7 (3) 

Alternative Seattneet— 
of iniprisoiimi-nl dots n >t affect 

irate to impose full pcnoil of stilMantiv ^ 
im| tisonmcnl, s. 33 « 12 » , » « w 67 

mode of execution when.fvissed s.3»('k" 


Amcen— 

Ikiymcnt of cx|K.nbCs to forrtitoriug Lml marks. 
h.545 /I 16 


Amendment— 
of diarge s. 227 


8j9 

ro 


hthe 


907 


(viik 


with vagrants Appx V, ss 17 lv 

Agrlcnltaral Implemente— 
attachment of s 386 « lu(i) 830 

Aid— 


to Magistrate and police public lo render 
s. 42 71 

to persons other than a public officer executing 
a warrant s 4J 72 

Allegation— 

when personal against Magistrate must be 
proved s S'^S n 8(ii) 1121 


American- 

composition ol jury m Sessions In il of persons 
not s 27a 

(merlcan Colooica— 

subjects of Her Majesty in are European BriUdi 

subjects s. 4 (i) 

Ammunition Act— .Sifr Act \I ok 1878 offence 
against where tnable—s 1S4 
American or Analogous Law — 

S 4(A) « 1 S 46 « 4 S 75 « 6 s 80 « 

S. 96 M 27 s 107 notes 16 77 111 112 IJ 
S. 179 » 8 
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1073 1076 


American Of Anologoui Low— 
s. 182 » 1 
s 183 « 1 
s. 277 »fc 3-1 
s 291 V 1 s 295 w 1 
s 296 n 3 
s. 303 w I 
s. 340 « 1 
s 342 tt 3 
& 423 » 2 
s. 503 K 22 
s. 505 H I 
s. 514 n 28—31 

AndftiDon IiUnds— 

Code applicable to 
le^'y of fines in Reg III of 1876 
Regulation III of 1876 witli regard to 

Aognl District— 

Coile in force in 
Anjengo— 

constituted a new district under s. 7 w 4 s to 
w 1 

Animols— 

iiuestigation by iiolice into dealli caused Ij 
s 174 

AnnoyoBce— 

to persons lawfullj eniplojed issue of in order 
to prevent s 144 

AniKer— 

ncCHsed may add to or explain his s. 361 
e\ery question put and eser) gneii to l>e re- 
corded in full s 364 ff 9 ^ 

imi nsonment of witness, refusing to s 483 lOl- 

of iccused to be recorded S.JI 4 

questions j>ersons tiound to at |x>lice imeMb 
EUions.161 , . V.J. 

to police not to bt Mgiieil ^ It* (0 

Apology— 

discharge of persons clnrgeil w ilh coiilcropl or 
inaWing s. 484 
Appeal— 

It jiemenl of I > dc-atli of arcuveil oran'eh" » 


^ 43t 


on 


accu'wi n >t to !«• I rouwl t up lo lie r judgnsci t ^ ^ 
1, . »» 

aher dismissal ol i*o power to r«^luce scmence 
ali«*re)eciinc an seirtence ca mol at rted 
aKwn‘! tw sale of unci Imed jirojwi) 

ac*^ 1 1 st order 1 * comiwnsati s » f ’T tns sVsus 
eon.lain s.tV)i3) *'*® 

*r iiiisl 4V^ler ‘srssh ns t .* n m srerriii casr^ 
t kIct s. tta • U7 *"7 


Appeal— 

against death sentence limitation for s. 404 
» 1 8i 

f _ Judge 

- 8i 

• a under 

a 

against order granting compeiis-ition does not 
abate s. 431 n A 9 

iggregatesenlenceshow calculated for purposes 
of s. SS (3) I 

an improper direction regarding lesiimonj of 
accomplice is a good ground of appeal 
s. M9 « 42 7 

appearance for appellant of tmthf} ir in 
s 422 R 6 8 

appelbnt not liable to punishment for falsely 
verifying petition of s 404 » 17 8 

by Bench with second or ihird<lass powers 
s. 407 « 4 8 

by Gotemment on question of fact s.418 fA6 8 
by Government on refusal to add new charges 
Is no ground for s 417 r 7 (iii) 8 

by High Court i>ending in I ower Court s. 426 E 
by whom to be presented s 419 8 

cannot be admitted for limited purpose s 422, 

R I t 

complainant cannot as of right be heard in s. 422 
R 9ands 423(11) R 9 881 8 

computation of limitation for s. 404 r 3 8 

concurrent sentences cannot be aggregated (or 
purposes of, s. 35 (vi) r 33 md Jb 
copy of Judgment in to be sent to Lower Court 
s.4i3{u)Rl7 8 

copy of order m to be forwarded with proceed 
mgs to High Court s 435(\1 ).r 31 » 

Court of, IS not a mere Court or error s. 423 (iJ, 


dismissal of for default, s 422 r 7 880 

dismissal for default re-ndmlssion of s 4'’0 n 7 875 
dismissed lor default of appearance may t.e 
re-beard i. 421 r 18 878 

slismissal of far non-appearance of plcod*^ may 
besetxslde S.3i9 m. II 819 

dis|x>salo! before day fixeil s. 421 R It 877 

dtsi|iiahf call Ml lor bean g s. 404 r |4 Sul 

does i>c4 he Irom Ifith Court $ Juilgincrt under 
V 307 11.19 r.*9 

dors not abate imkss on death o4 apprrmi 
wlrat ned s. 431 .. 911 

dors not he from the order o* a ‘lesil jrs JoJ^e 
under V |23 m 137 197 

does not he w bm o>nv inton is on a j -a of 
guihj s. 4J2, R 1 _ - Hd 

4Vk« ts.8 be trom as order fa gisT secui j to 
Aery tbc |*-acr L 123 ■ 133 .-197 

e“ect ot nor b'ann-. as tt uad I'y Uw loiii 
». 423 ill R 31 _ *■*> 

tvtty Uaarr !.» pre^-nnej to !•- a Vawed t> 
]<i-««k-rs iu)ail.v <29 R 2 •'S 

Ur- 1 > lor trrv-^ir£, ». 4*^ ■ 2 »"$ 

1 UJ a 04w yrr«>n V 43a .. —911 
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Appeal— 


forwanled from j »il, Mimmiry rejection of s. 420 
« 3 B75 

fromorder forfeiting bon 1 s SjS 1077 

from order of sccond<tass ^laglstrtt( nunrdiitg 
compensation s.250 OIS 

from conviction in cuiilcnij t C4isc< v -IW lOU 
from coiiMciion ty nench uith vccoml i r tl ml 
chss jwtttcrs in sninnnr> tml s 26 «. 619 

from orrier rejecting npplicnion for rc torittuii 

01 lit Kt cd |)ro]>cn> 403 (i I 

front orders ttaders. 662 ff la tjos 

from sentence of Magistnie oi second or llmd 
class s 407 

from conviction by Magistrate refene I to un kr 
S.349 ti }£ ^ 7S7 

from order rcfjuirtng sccuntj for gooil 
behaviour s. its— s. tor 161 si i 

from conviction h> Court of Stssl in •>. 410 
from aoiiiUtal arrest of accused in s 427 WIS 
from icquhtal iwuer of High Coirt wJcii 
dediiig with S.4I7, w 8 871 

from sentence of District Magiatnte or Magis- 
tnie of f rst class or Assistant Scssioas 
Judge s. 408 


* 4 


Judges 


B<o 


not lie 
t & 408 


iiign C.OU11 II j icvise uiuei oi aca|Uitlal nnd 
direct re-heanng of s 439 u 73 8 

if concurrent sentences can be added together 


Appeal— 

lies on matter of hw only when ca.se triable 
with assessors is tried liy jury, !C 418. w I t 
lies under s 15 of the IMters Paltnl from the 
order of a single Ju Igc ptssed in rcvasion 
under s. 14S « 17J 

lies igim i convictions ly Jlench with sccoivj 
ortinrdcl iss [Kiwers s. 414 n I 8 

1 initalion f >r t rc-sciition ( f s. 404 » 1 „]>■ 

tiniititiontitherigiiKf s 417 « 3 
ina! <>> |<cttiK>n in writing s. 419 f 

Magistritc liking crgm/inv caiirwt lev 
s Ijf / a « 

mi) Is, entcnaincd uiiliout a coj > of thej idg 
1 1 nl s 419 ff K ^ V 

nature of under s, 424 n 4 
agJia t order under s. |(s> Cr 1 C s 40(' n 2 9' 

against order lor sccuniy to kcepiwace S.4IS 
no bv Oovemment wlicre case is with frawn b> 

1 1 bhc 1 rosecutor nnders 4 >4 Cr I C- s. 41? 


n 7 fiv) 

110 distinction Ixtueen against anj iitu! and 
coiuiaion s 423 » a3 
II > from the oitlcr of a Sessions Judge made 0 1 
reference tinders. 123— s. 123 n 137 - 

no irom in order under s 203— s. 203 n SS 519 
no from order of disdurge by a 1 rcsidencj 
Magistrate s. 411 n 3 . t 

no from n single Judge to a Division or rW 
Jlench s. 404 rr 13 ^ 

no except as spcciallj j rovaded for s. 404 |w 
no from certain sumnur) convictions, s. 414 S'* 

no iruin seiiicnce of imprisonment in default 01 
fine when v 413 j 1 * 

no in certain ca.ses when accused f lead* guilty 
V 412 , .. 

no from llicli Court exerasmg origiaai jofiv 
diction s. £9 IxUert IKiUnt Madras, Api>en 

no from S| igisirate exercising special junwifr 


sM 


iro 


too-? 

nt 

7:9 

°*^740 


iV. ; 8,3 

in sedition cases to High Court s 408 8>4 

lait may be argued by Counsel s 420 n 6 H75 

joint peution ol by several persons s. 4t9 n 2 873 
judgment and orders on when final s 430 911 

judgments not necessary belore summary dis- 
missal of S.421 (1) 875 

jurisdiction of Distnct Magistrate to hear not 
affected by his giving sanction to prosecute 
5 5S6 It 16 1166 

lies against order discliarging rule in labeas 
corp « cases s 491 1041 


1009 

Ixvil 

871 

871 


not prejudiced by Court dosing s. 404 
not to be rejected for copy of judgment not oemg 
stamped s. 371 w 3 , , " 

notice of hearing of how to be given ana i 
whom s 422 

on admission of Appellate Court may or 

arrest of accused s. 417 « 12 , 

on behalf of Government in case of acqum-« ^ 

□Illy ^ High Court can entertain an against an ^ ^ 
aociuittal s. 417 n 6 i.. 

order summinly rejecting subject to revls 
s. 421 n 21 ,094 

orders under s 522 apj^eatable * 12 . 

order of High Court on Lower Court to maKc 
judgment conformable to s 425 
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petition of, how presented, s 404 « 4 8S9 

petition containing scandalous allegations may 
be returned s 419 h 5 8 

petition of 111 cases tried by jury should state 
how law has been coiUrasened s 418 » 4 872 

petition need not be verified s 4l‘i « b 87J 

plea of gmliy is a \\ai\er of the right to s. 412 
n 1 C 

I leader may be heard in supfxirt of prosecolioii 
III when s 423 (ii) « 8 88) 

|)ouer of Court to dispose of in absence of 
appellant s 422 » 8,s 423 (l0>" ? 880,883 

powers of Appellate Court in disposing of 
S. 423 : 

jxiwer of District Magistrate to withdraw part 
heard s 407, « 6 




884 


to Court s <2(1 « I 


'•'laet IS m tail s 420 87» 
lally ' 


VUIU^b <IU4 


867 


question o! admission of, when left to judge 
s 421, » 9 b 

release of appellant on bail pending s. 426 9 

retrial of by Session Court can be ordered by 
Court, s 423 » 48 8 

right of not taken away merely because Magis- 
trate makes m addition to the sentence to 
make It appealable, s 413 » S 8 

riglit of, not taken away by absence of judgmem 
s 367, n 12 6 

right of by t>o\eriimcnt to be cautiously eaer 
cised 417, « 8 870 

rule in trying CTimiinl s 423 (i) « 30 
niles for judgment in s. 424 S®"* 

rules as to certifying in s 425 905 

sentences in s case must be iggregateJ fur 
purposes of s. 408 n 9 865 

sth-cisl leaie to, tYiiy Council ivactice Api’'- 
1 s. 41 » 2 •' 

seiJieiiCB not to be eiihmced upon s.423|I>(8) 881 
service of notice of by leaving it at the address 
given by accused 6 422, w 6 890 

Sessions Judge on passing sentence of death to 
inform pnsoner abouC 6 371 |S) 822 

sivedal exclusion of, to the High Court, a. 4to 
H 5 ' 

stiy of onkrs under as. 517 t05l9ind520 IP88 
summary dismissal of 6 421 U) ^ 8"5 

— appelhm to be allowed opportunity of beim, 
heard before a. 421 "6 8*8 

— order tinal s. 421,*. IB .. 8 

... I I , I oi necessary on s. 421 « 15 |i77 
, , ■ ad 

fc 4* M8 

_• I . . I M* 2) »H« 


TAGS 

kj^ttX-^concld > 

to Privy Counal in cnmuial case.s, Appx I 
s. 41, «. I VIII 

time and pUce for heanng to be fixed s 421 
u IP 877 

« blunders 228 

• 6b6 

V s 408 // I 8 b 4 


_ 49. 
8b3 

irdctl from 

jail, Ik 4*u II 4 879 

to be accompanied by copies of judgment or 
order appealed against, s 419 873 

Uansferot by Govemor-Geiieral s. 527 1118 

transfer of, to first-class Magistrate, s. 407 (2) 862 

- 1099 

874 
860 

Public 

ProsecuiuigS 41/ n t 899 

uhat IS a pro|>er presentation of w 4)9 /i 7 87J 

when stay of criminal proceedings pending 
desirable & 476 fl bl (u) )0U3 

when admitted, must be decided on merits, 

6 422 «. I 879 

withdrawal of, s 423 (2)(li),n 15 883 




arrest on bread) of bond for 6 92 
attachment on failure of s 88 
before Magistrate of persons released alter 
|M}(ice investigation bond for s. 169 
bond (or. when mayl>e ttken from person tn 
Court 9 91 

of i>ersons absconding i rocess to coniK) 
s.87 

of lunatic, secunt) for |>ending investigaliun or 
tri il 6 4Ge 

of accused mry be dispensed with and after 
wards required, s. 2 i)i 

personal nvi) be dis|<ens(.d with in what case, 
V lib 

power 10 take l>e>Md from p-rxati {<rcsctit In 
Court (or.s. 01 

power to ojit)}^!, of i j<erson l/r cominission ul 


317 

1.8 

117 

974 


ibO 


41b 

l.t 


Appellaat— 


Abatement of ap|<cal I y deatli 'jf 6 411 tfjt 

disposal of apt'euintheaf'vcnce of s. 42J{iik* 7 asJ 
entitled to be beard be'ore a >{>eal <)i>miM^J 
S. 421 .. ITj 

most aativfy Court that there a-e ground* ( x 
in eriertoce t. 4i3, « SJ _ K) 

noaoeot appeaf to be given lo a 422 
trot ba‘ ,e to pe-usher-m Ke makisg a Uly *rrr- 
tica’ioo on a pen ion mt-t ul a -praJ 
a. 494 K 17 .. « _ Ml 

powero* Loirt to C-wok* o< a,^ea) la abse-vs 

*<6421,«.8 _ _ r*j 

leVax ok on bail le-riiag appeal, %. 4rs _ ^ 
when »a Jail, macaw o' pecsee-ag a,vea., t nj 
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Appellate Conrt— 

ihenntive cunviction by nlicn not allowalle 
s t23,« r5(x) 8*»S 

cannot coinict o{ offence not tried by l^uer 
Court, s. 423, ii 64 (iv) £93 

Gill order coniimtment in coses not ttdiisUOy 
tn life by Sosi ns Court s 423 « 57 tW 

can order re-lml by o porticnUr Snltordtiute 
Court s. 423 w SO 


cannot direct fintber m juiiy by 1‘olice s. 42H « 5 jkm 
cannot iinVi. reference to ifigh Court s 423 n 23 894 
nnnot order coinpeiiMlion unikr&.250 s. 423 
(x) « 84 000 

cannot order coulisattioit under tlic Indiiii 
\ orest Act s. 42J(x) « oi uui 

cannot order restontion wbeii conviamj; 'Uris 
tratelns not taken action under9.S72 » 12 io>M 

< 891 


Court s 423 (ifl), » 22 881 

cannot set aside ordsf for payment of Ci>ts, 

S. 423 (x) 11 92 901 

conijwtent to rerjuire secunly for keeping ibe 
peace s 423 « 83 900 

coinj>clency of, to grant jrermisslon to try s. 5^6 
» 13 1186 

direction by, when Magistrate refuses to take 
deience evidence s 423 (vii).» 45 899 

discretion of Judi,e tn matter of using evidence 
at 1 rebminary tnal is open to renew by s 289 
« 16 690 

duly of to notice and dispose of all relevant 
grounds of peal 9 424 « 3 90s 

duty ofa, s 423 n 30 (11) 8S6 


if is Itself competent to re-try s 423 « SI Ml 

jD cise of order may reierse or alter Ji, s 423, 

111 case of conviction may alter finding or 
sentence or both s 423 (1) (S) 881 

lit case of acquittal, may direct commitment ter 
trial s. 423(1) (a) 8S1 

incompetent to pass order under s 565 when 
trial Court not competent s S65 « 9 1206 

in joint appeals muse devote judicial attentron 
to the Cl e of eadi accused s 423 (nt), 
n 27 SSa 

junsdicUon of to dispose of pending appeal is 
not affected by the focal ty of the offence ceas- 
ing to be Rntisli India s 40], » 7 8£0 


AppelJit# Cearl— 

limiiitiun of power of tnicrlercnce with the 


may lind'iecitscd f uiUy and | isssenlt.nce s.423 9vt 
nny direct further iiuiiiiry s 42J 
may take further eviileiice or direct it tol>e 
flktii S. 428 - ‘’•W 

nuy intcttcre with orders under s. 522, IT It IG^l 
miy mike local lns[>ection s. 423 ir 26 - 

nny order arrest t»t iccttscd on admission oi 
apjieil s 417 « 12 **' 

may send for aj pcjlant, s. 421 n 5 — * 

nil) suspend sentence andgivethe appellant 
tlieficiiefiiot Si.S61.Cr f’ L s.423(xk®® 
mu&t find fict* and give benefit of doubtlo 
acciised s.424 R 3 

must send for tJie record Sl 423 (i») » J2 8® 

nmst write judgment when disp^ingof apiveal 

under 6. 423(11), » 14 u ^ 

not r^miicunl to alter venitnte of pnsoner who 
(it.4 not ap{<ea{ed » 423 (tx) rr So . ° 

nottiititled to act when the order of IheSuborui 

n. ateCourtROtoneundcr&3.5l7 519 520 K.S ICSa 
not entitled to find a different common olyfrt 

for on uniiwful assembly, & 423 (tif) (“a ^ 
« hifft) , , 

powtfof toallow porties to compound 8. 423(t) 

* 85 

power of, to alter finding in subject to, *• 

0.423 « 64 (III) . 

ixiwers of nil to hismuti. proceedings under 

o. 47h ff 11 , . 

powtro of an, tinders. 429 Cr p C not analogous 

luUiose coiiltrfed on Civil Appellate Courts 
by Cl C s 429 » I , . ^ 

power of where protwriy erroneously ,nja 

of s. 520 « 8 

power ol to alter n hnding of acquittal into o'** ^ 

‘ , S31 

p ' . n 

1 . 1“ 

power of to order new trial or quash coin iti i^n 
on error m charge, s. 232 , 

Dowerof to ouash conviaion in summary tnai 
* s.2t>4 R 4 ^ 

power of to make in> amendment or any conse- 

true* 


praclire wJiere case siroultaneously called for by 
HighCourtand s 43S(vt) « 92 , •' 

proc^ure where Judges of are equally dmaeo 

release of appellant on badby pending aR>e3l 
5^426 ^ ^ 905 

Illy 
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rvcE 

Appellate Cuxai^^conld ) ' 

should not refer to evidence not forming part of 
the record, s 423 (iii),// 25 885 

suspension of sentence by, pending appeal 
&. 42t> . 907 

to notice and dispose of all relevant and material 
grounds of appeal, s. 424, n a 903 

w'hen commitment maj be ordered by, s 423, 

»/ 68 ,.892 

when mav alter charge or finding and convict 
accused of oftence constituted by his acts, 

S 423 « 63 . 693 

VI hen ordering retrial, may direct re-trial on 
fresh charge framed on recorded evidence, 

S 423 (vl)((l) » 53 . 891 

w hen, ought not to take further evidence, s 428 

« It 2 909 

Application- 

abatement 01, m revision, s. 439, u 34 934 

adjournment on, s. 636 (sj . 1100 

Appeal Court cannot transfer, under s. 195(1), 

K U9 1 . 476 

by Government for transferof case, $. 526(4) . lu99 
b) Sub-Magistrate to District lilagUtraie for 
issue of commission, a. 506 , . t060 


sentence, s. 439, h 84 . 96a 

for enhancement of sentence b) pnvate com 
plainant, s 439, u *5^ ^ 

124 

. 473 

751 
1117 


1146 

ions 

831 


9ID 

fi ancemnt 

«36 

.illbout 
. » tl,> 636 
• Wore 
« 80 ,.1116 


Appelatmant— 

of receiver l>> Civvt Court, ^ect of. in ca« of 
^wocervlmgs under Cfi’jv \II, fc. Ho 

App«k*n*ltn— Vi* 


A|,pp4w— 5‘«' Acvronn-ivt Iarpon 

tje uvd. l-T a M*t»vtrate trticg nadcr. 
R. 50 u! the Code, k. ■. a • _ 

h 


rtCK 

Approver— ( eoiitJ ) , j . 

deposition of an, when inadmissible, s 287, » 10 676 
dutyof Court when who has forfeited hts pardon 
IS put on his trial, s. 339, /f 9 733 

duty of prosecution in a trial of, who has forfeited 
hiS pardon, s 339, // ID 7i>4 

749 

. 732 


745 

shall be examined as a witness m the case, s 337, 
jt 12 744 

Statement by, may be given m evidence, s 337, 
fi 2o Iff) 743 

to be detained in custodj till termination of trial, 

S. 337, M. 13 „ 745 

mat of, along with other pnsoners unfair, s. 339 
M. 11 754 

tnalof should be dr no.^0 s 339. » 21 754 

value oi Statements of. whose pardon has been 
forfeited, s 337, » 2o 748 

Arms Ati— Sr Act XI of i$?4 

arrest without warrant uuder s. 54 (gen X 16 &S 
place of inquiry and trial m cases of offences 
against, s 184 414 

ArMir*tloB-' 

reference to, in disputes a» to immovable 
property, 5. I45(xm) O Note 123 271 


htraj^ 


Army^H— •SrehTATiTt 44 45 \ict. C M. 

rules relating to delivery to mi lUrj <Blhunun 
of persons cfuirged with o^eixes under ■ 41 
S.549. * I ~ „ IJ77 


Arr»<»a HOI PbtrUu— Srr Ra .vuvnoH 1\ t<(7« 
kvy of fnes tn,«. 3^ « I fTs 


Amart— 


CoJft lee 03 a,-; b aUj" 'jf, *. iss, *.74 IC3i 

eatarwiert o. t>‘ u4 

mua easocr. n 4vs «. 7i _ IWj 

ofiaat-’eiuacr. aredr./v wid_3 ll* 

ACt.64s« » 72 _ 1#1S 

on.) As>3£le n.-^be i e. «. 71 fu, ICS3 

pa«er ta red- e ra*.* •j' cu e u-* e h 
acarueddae. v ■ 9 _l->> 

reojsx-j I-V te:,?,*, 4*4 *. 71 -ItJ! 
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1NDF\ 


J^rreit— 

alter cance laiion oi remi'ision or «hj enstoti o! 

sentence s 401 Alt 

and return of fuj^itive o<Tendcr<i, s. 82. ** 5 115 

arrested person not to fxs subject to unnecessary 
restraint s 5o Si 

anesting person should ln\e wtrrant uhen 
making s. 46 « S 79 

by foreign police in llriti<;h temtory is illegal. 

s. 16 ff 18 80 

by military, of peisoiis forming part of 'in unlawful 
assembly s. 130 .06 

by pn\ ate persons s. 59 95 

demand to enter and search a house in m iking 
S 47 . 80 

detention of person on s. 61 97 

duectionfoTsecunty tn Court issuing i\ arrant oJ. 

S 76 in 

door and windovi may be broken open to make, 
when.s 48 81 

effect ofillegal s.55 m 5 91 

evasionof s.46 paruS 73 

excusable when complaint is reasonable, s. 54, 
n.l8teicL(I) « 87 

exerase of restraint not allowable before, s. 54, 

« 10 64 

expedien«of,undera.55 n itocL{f) fiO 

ioi Itbewion after entry s 49 81 

ground of, is a mixed ciuesUon of law and fact 
s 54, » Stock (1) 84 

how to be made, s. 46 78 

how far pn I sie person making, protected s. 59 

” ’ , ^ ^ 
« « /.r nr.,r>« nnt I'll,. ns 1 r*ion 


eed 

their 

>ry 

rate 


85 


<5fper>on« liable in lx, tried by Court marlisl 
S.5W 1177 

of persons beyond lurisdtciioii %%. 85 and 86 tI7 

of witnesses oittsiu'’ UrUlsli India s. 82 e 3 115 

ofTicer in charge of jiohcc station may depute 
sulioidirtatc to s. 56 

on admission of ajijical Api>etlate Court may 

■ 126 


s. 54 (geak If 7 . ^ 

person refusing to gi\e name and residence 
rower of police to ss. 57 and 59 93 

police officers tnay pursue out of jurisdiction to, 
S.5S 

police to rep«t 62 ^ ^ 

, ammil 

9,ie S, 96 


" - S 

Iiottertosetreweapons 00,5.53^ ^ 


79 


5 <«) V V. 

resistance or obstniction to be punishawe 

s. 48, " » 

search of person on s.51 ... « 

should precede search 8. 54, w 27 to cl (4) 6® 

under Chap \ 111 notgosernedby s. 167-*. 167 


J7 


caW 

iU 

U3 


3 when 

when ^mVssible on telegram * 54 « 6 to ^ 
when public bound to aid in making * 42 

Artificer— ih? Bueach op CovtracT Appendix^'^ 

Assnni — 

inaestiture of Distn« Magistrates widi special ^ 
powers in s SO 

Assembly- 

procedure to be adopted in dispersing unlawi 
assembly s 128 fu l „ 

unlawful may be commanded to disperse, “• * 2ij4 
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AllAlIt — 

compoundable s 345 

Mcunty to keep peace on con\ iction of 


rxGE 


773 
106 141 


Autt$0Tt—(coneJ } 

should be encouraged to state the grounds o* 

710 


JIuewori— 

absentee must not be allowed to resume h»s 
functions but the illegality may be cured 
s. 28a « 4 671 

act^uittal without taking opinion of s. 537 n SO 
(>v) U47 

. 671 

• • » b69 

671 

■ 730 


671 

6S9 

S 309 w 10 731 

trial must begin with at at least two competent 
^s.MS ' ^ ^ ^ ^ j , 670 

■ 671 

653 


». « e 731 

duty of Judge in dealing w ith opinions of, & 309, 
ft 12 731 

effect o! recording opinion of not present 
throughout trial s. 285 w 4 671 

effect of taking opinion of in one joint state* 
ment s.637 « SO (v) 1147 

effect of neither assessor being present through 
out tnal, s. 285 » 3 671 

effect of incapacity to understand proceedings 
S. 285 » 2 670 

examination of s. 294 6S9 

exemption from service as s. 320 736 

fresh evidence can l be taken when have given 
their opinion s. 309 v lb 732 

gentleman of high rank not to be put on the list 
oi s 332 » 4 

grounds of opinions of must be recorded s. 309 
H 7 

how chosen & S84 
how to be treated s. 254 tt I 
how to be summoned a. 326 
if absent, cannot be allowed to resume his fu ic 


740 

730 

6r4 

669 

718 

671 


b7l 

737 

740 


S.284 » 7 66® 

no warrant of arrest s 90 15 

no nj peal from an order Imposing a hne on 
5.aJ w3 740 

not members of Court, a. 234 n 2 f*>9 

nottoi>easkedtorecoosideroj inion a3SS» ■ 3 “so 
omis ion to revise list of effect of s. M7( J 1137 
opinions of how to be recorded a. 309, n b “lO 
peniJtyfornon-.iltend.vnce vS32 740 

I'ersoinl opinion of not to l»c imponed i to 
j Ignem, 1.301 » 12 73! 

nosillon of asievwri a 2S4 • I 
power of Court of to sumnwn another 
selif S.327 , , ^ , •'4® 

I cored ire wlere It li d <icovervsJ ihat 1» »r 
intenteil person, i. 2^5 r 3 ►•*1 

real fu Kil vn of aix~.N.vn. a 2M n. 3 Mt» 

TTCa in. »ner their d NChiTCe • U 
renwf oj inlon^oi. v rs-i • I f»4 

mxcil ng V 1 Irlpn oi imjierativc ia«lu < 

a « S -30 I 

,cr\ I.T ♦J 1 to anrfvl wv fc. c. 4 ICS ’ 


654 

S.536 1136 

tnal with same of several offenders in succession 
S.272 660 


of 8 330 739 

wrhen Court may excuse attendance of Govern 
mentor Railway «ervant$ as s. 739 

when opinion ot mi> be d spensed with 
s 309 » 4 710 

Asthta&t Cheinhal EsamlBer-' 
report of receivable in evidence « 510 lOhi 

Atibtast Seuloni Jodge— 

• tl 

• • • 865 

• r-, W 

" J 57 

• 43 

VI7 » b ' 44 

what cases to try i )93 4»S 

wlen can try cnirgr* against hi»TO}»»in flntiih 

subject* 1. 444 

when In cfiaige of dunes o' ‘»e'Moi» Imlre 

» S 4TJ 


AttlftSDt DUU SoperlatcadcBt ef Polite— 

may I>e appointed ^peciaMIaCMtrate 1 t onjj 
wilhitm ted powers V 14 <<) 35 

AwocIeUoB — 

defniitono Appx. \II ^ it (I i 

whatconstiii.tes s. 123 • js . 1 

AttacbneBt— 

appeal fnm orde* rejoin, an ra » -i 

V 405 — _ U) 

In «.nau ton rd tfajistn r wh^n «oJ* t. t>7 tl" 
ciai-*% c< i*- d tj pro'er'T u-M^Ta 

• SJyj *. II tSi 64i 

dean a i< '•'vnry C.<at d—eT- * |44 

I ervk je* to te c .se* ej i s 3»S « • ~ . 

f r-'n o< crde- er sra \ Su e ik ^ 

to drtr^i e*s <n “s r.T' - « »» f ttt 
t ■eya/ Jj w- CV I 4i| (/ J 
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isnrv 


r»CE 

Attachment— >■ 

rmdc by Ma^,is{ntc Sea'vioij Court’s p<iwer to 
interfere with s 146 « 23 . 2^6 

not dcMrable when dispute is about jKtty strips 
of land s 146 u 10 2^1 

objections to how to be disposed of, s. 3%, 

« »Z . KJI 

of at ncultiiral implements, s. 336, w to(>) Kto 
of disputed immosabie proi««.rt), wlien nn> 
be mide s. 146 2^2 

of immoiable proi>erty, on forfeiture of bond 
s 514 10i*3 

of movciblc propctt> o! jurors or assessors, 
!-3J2(2) . .740 

‘ ■ IlO 

■ ' ■ . Wo 

• • ■ Wo 

• ■ • ■ 121 

. ■ * ‘S to 

2S5 

■ ■ Ui 

13| 

. • • t to 

■ ■ -at 

■ .lort 

• • • « >d<, 

, -'j u Uotcittiiicm. s. 83, 

It IB (aj . . It*2 

Attempt— 

and abetment distinguished s. 237, u 1 $90 

applicability of the prosislona of, s. $62 to 

— «... , im 

• * • • lC2 


not punishable With whijiping Apiis Iff s 3, 


nnrily, ss 260 and 261 CI2 ejs 

to commit what oiTences compaundtbic, s. 345,773 
to commit iheit sccurit) cannot be taken lor. 

3 106 » 12 l44 


m person may be disjwnsed with in security 
cases, s 116 I6I 

„ . u.. - u . 5jl 


complaint, s ibO, n 4 Bl3 

of jurors and assessors power of Court toexcuse, 

&. 330 7^9 

of witnesses at the police insestigatioiJ.s 160 J 12 

Attotney— 

appearing in defence need not file VakaliUnama, 

S. 340 n 11 7o7 

included in pleader s. 4 (r) 5b 

Aastrallan— ^ 

Colonial isaEufopetu I’ntij ijec 


ri'it 

AHtrefoif Acquit— 

h<*w /ar n Uir to sub"«enuent proceedings s, 403 813 

,, » I 


‘ « H . .. 

summars dismisvi! of complaint nj bar, s. 403 
cxpL 511 

AatrefeU CeaTlet— 

Ihjw far Kir to aul'v\iueui jnx.e“dings,s. 401 813 

Dad Character— 

bein’ a, ormcreasvicittion with, nut withn the 
terniso', s 110, S 110(11) «. IS 

jtersons ot, arrvst of, witliout warran* a 55 

Sad Character*— 

sunetihace i» l>> /“ofwj/ pohct a 55, « 3 
to cL (<•) ^ 

Bad Livelihood— 

securit) for good b-haviour irotn per»oRS Ot 
» JIO 1” 


BaU-.SrI)oVD 

accused released on sufSacn', when nnj I'* 


arrested of accused released on insun^ae>’^» 

A $01 *'*’ 

b> High Coun, r*ending appeal In LowerCourt, 

8 4.6 , , ^ 

cmnot be demanded, when accused '*“**, ■ 
^ clnrged, A 497, « 5 . 

1(W) 

1018 

general rule m non-bailable ca»e», A 497, « 


person to, to appear before a tribunal n 
loreign Stale, Appt-II.A 8 It I , 

junsdiction of hlagistrate to release arresw 
person on without endorsement by lolinca 
Agents, Appx II, s. 8, «. 2 
jurisdiction 01 faessious Court to release 011 
person convicted by itself pending appe^' , 
s 493, M 2 

*' II? 

1019 

■ IOI 8 


a 
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S&n — {contJ\ 
mav be talen 


I Bench of Magistrates— 


, wying case 

regularly, s. 15, « 10 . 37 

31 

• , ■ . 36 

pouerof.to take proceedings under s. 145, s. 145, 
a 10 . Z46 

power of one member of, to try a case alone, 
s 13, r; 6 . 37 

power of Local CoNcmment to frame rules as to 


release oJ appellant on pending appeal, s 426 . 907 
rcMsion of, order by High Court, s. 497 n 7 lOol 
special powers of High Court to grant S 498, 

» 5 . 1053 

terms of bond to be executed before rel'*ase on, 
s 499 , 1054 

to be taken by Court issuing warrant of arrest 
Tna> direct, s 76 111 

to be taken m case of bailable offence under 
the Criminal Law Amendment Act 1903, 
s 499,ttS(iv) 1053 

when, may be taken in non bailable offence, 
s. 497 . .1049 

When, ma> be claimed as of right, s 496 >r 4 1048 

who to dedde as to 8ufiicienc> of, « 490, tt 6 1048 

Bailable 0ffiaee-> 

defined, & 4, d. (^} . I€ 

< Magistrate outsidejunsdiction may take bail on 
» production of person arrested under warrant 
of, s 86 • Il7 

BalachliUn— 

powers of Chief Commissioner of, s 4 (;■) n 3 22 


retirement of some tnal b> others when illegal, 
& 15. rr b . 


rules regarding, s. 16 . , 

Subordination of to Chief Presidency Nfagi^ 
trates. s.21,rr 2 


whit taxes may be Ttiertd to, s. 15, » 8 
when there arc no rules (or settling differences, 
accused to be gi\en benefit ol doubt, t. Ifl, 

« 2 . ; 
withdrawal of some members trial by rest when 
legal, a 1 5 w 6 . . 

withfjrsteiasspowfCTS.wheiinu) try summarily 
I ceruiBoflences, s. 260 6 

with first-cUss powers eompeienllo past orders 
I ol security alM, a 16 I 

Bengal Polite Act— J>r ^cr \ orJMl 
Ml o‘ Ifin-K—SeeAn*- W fl 


Beach of Maffstraies— 

arpolnimcnt of a. I' ' 

can Kit refer 1 1 Ibxtna Magftraie when e.,oabT 
ibvidexl.*- IS •. tt 57 

clerk ms> to emplosTd W' reejme record or 
jitJcmeiilc, In mmmxrj tnaX ». 2nS f-i 642 

ctKTit letion ixirt-heanl ca'c^ I’t, « is » S » 
<on\irticn Iw rKW consjitiited arrord rg to 

Twlesl legsC*. IS ^ , 57 

amorgxt r»emi«~s rwW as to. 


lor what cau>es achaJecge kir fmrbed, ouy be 
Uken, S. 277. ■ 3 *>5 

improper action o< Matic.rAle sferwirg is a 
ground Le Its '■ s er, a srK • 36(1111 1110 

incidrn'c belt no* SsAcrc'* to |eo%e a t>, 

« 27 . IliO 

ontV [»an o‘ t^-e 'f*c crjtr fraA o>, a *51 
• 21 _ ItCri 

03U>e{wuto. JeJer or 'fsg* 'fs’e e*c^ c< 
a SSb • 4 ^tis4 

wtat atsiO_*^» l->, a iSr • 4 tts< 

• Igaaay— 

lufce o' enU o: t^rore c/ a J?» ■ 12 *''7 

w*>3 ran |r «e-'u‘r v » IH _ . aH 
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Boiir<i of Uftnagoment 

lor KeJorniitor\ ap{> intnie t ot Ajpx l\ 


s 2S 


xiix 


Bood—l/ofl/./ j. 

czntiot Ik ukcn simuluneoui!) and <epara et) 


power oj t q)} re nice jouiWul offenders » Zt 
2! Rd Sth xlu 

po^vcr to ip})oint trrsiees or managenj of 
school ir IK s 25 Ref til* 

power of to fml»e rules s 2b Ref Sch xltx 

Body— 

nr rk oi in]ur> lu be described in police 
off crs report oi su 5 len and unrulunf deith 
J74(»> n IS 359 

m> be sent bt polu.'e to the nearest C»\ll 
S rj^eo 1 lor examin. tion s I74 i.3) 3S5 

pint er to disinter a. 176 1,2 39S 

presersation of tor ulentihcaiiun s. 174 (ilk,# 2 369 
Body Corporate— 

Sersice oi sumnio kaon hov, effected s cr» 3 103 

Bombay— 

k-ommissiQiker 1 Police ot the town of Ct»de 
does not orditiarit> apply s. ) <2 It 

how Local (jovemmeni of nu> extend Code 
wholly r modihed to such persof s s. I pro n 
lurisdiction of Magistrates iti s 20 45 

police in the town of not subject to the Code s. 1 13 

ptox isions as to arrest without w-trrani apply to 
Use police tn s$ S4 SS S€ 63 90 93 

provisions as to service of summons apply to 
police in s 63 3 too 

Village police tn preatde cy of not subject to 
present Code 9 1 13 

village he3dmen to hold in (uests in t. l?4 ( 4 ) 353 

Bombay City PoUee Act— 

IVoi 1902.-^/ Appx Wit 
Bombay BlatrletPoilee Act— 

IV of IKW-Arr Appx W exxvili 

a pohoeofficer not obeying order of transfer does 
not withdraw from duties within the meanuig 
of s 33 9.36 i cxjtTMi 

an order under s. 44 is merely an executive 
police order and not judicial one 5 44 w a 
complaint under s. 49 no offence s. 49 n 2 hx 
police-officer overstaying leave commits an 
offence within tlie meaning of s. 36 ^ 1 xxvii 
presence at music does not constitute abetment 
o! an offence under s 48, s. 46 /r S cvtii 

sanction of Government for prosecuting I oUce 
Inspector ippoinled under the provis ons <ff 
s 8 w cjrxx 

Bombay VUlaje Police Act— 
vni of 1867— Appx. \VI 
Bond- 

appeal from order forfeiting s 515 1077 

bail contents of s 499 » 2 
bait exempt from Court fees s 3b,o t 
becomes void if conviction t>et aside on appeal 
s 106(2) 

cancelianon of surety s. I2t 
cannot be asked in anticipation of breach of 
peace s J07(i} » a 

cannot be demanded on acquitta} s 106 n 4 
cannot be forfeited for offence committed 
before execution s 123 120 


1054 


under S3. 109 and ilO ». 123 «. 7S iP 

cannot be enforced more than once s. 123 *. II? I»> 
oofllemplated by s. 125 Is not the bond of Ib^ 
surety x. 125 # 3 
defefloc to forfeiture of. «. 5M tt 39 
dejxMit of cash of Covemment paper m lieu 0* 
bond under & !(» not allowed ». 123 » IlO l» 
deposit or money or Government pajier Insicao 
of X, 513 , ^ 

disdiar}.e from custody on execution of bail 
5.500 


disd vrge of iudgrocnl upon forfeited i ****-£, 
« 31 


discluirge of person called on togtvesecunt) 
for {Vice or good betnviour s. 119 
discJi.trj,e of sureties on ball s. 502 w - 


effect 01 cancellation of for keej fng the peace 
or lor good behaviour s^ 125 « ? 




effect of ixisnwocmeiil of order for forfeiture 
s 514 V 2U - 

en orcemenl of peaihy on s. 51# 
forapsxcaraicc aitest on l«ach of s. 
for 4{ }<annce w hen may be taken from {lerson 
present in Court s.91 

for appearance of accused after invesiigatton. 

di$ch-irgcof,*.l?3 , -{jl 

for appearance of persomrieMed . 
for good behaviour who may retywre and when 
ss.j09andli0 . •j. 

tor keeping i>«acc on information of pn>M0'« 
breach m peace s. IP9 141 

for keeping peace on conviction, s. IM 

for keeping peace conceltalion of *• 
for peace or good behivlour trom what cate » 
commence *.120 j 

for production of persons beiore police is vo 
S. 514 « 4 Mill 195 

foreitsireof for keeping the peace s. 123 v ii* 
forfeiture of for good «^viour, whit amoun 
to s. 514 /r la , * 

forfeitureof and proof of on conviction 01 pr* 
opal s. 514 a 27 ^ 49^ 

foneitore of under English law s. 123 « iz- 
iorieiture ol procedure on s. 514 

— on failure to attend as xerball) d 

— impnsonme it on non-payment oi penalty 

from complainant and witnesses after commit 
ment s. 217 , 

from witnesses suspected to be one ol accoseu 
noters power to demand s. I06 m 5 
further breach within the period covered by t 'jy * 

, i. c ^ « 118 

how amount and temi of to be Rxea a i*o _ 
if both prinapal surety are liable to pay of 1^74 
feitureof v514 n 22 ^ 

imprisonment ii default of secunty (» j53 

in%iie distnct breach of the peace 1 1 *“*’'*’*‘^4075 
5 514 n I8((») - 

in case of minor s. 118 h..(ore 

Magistrate <an take for appearing **”^4069 
another s S14 n 4 rr^te 

mistake of Court in hxing date does not crea ® 
lorfeitureof s 514 a ls{ff) 
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^•ai—{eoncld\ 

no appeal to P C. against order of forteiture of 
s. 123 R. 139 197 

not warranted by law, cannot be enforced 
s.514.n. IS (i) 1071 

notice to show cause to party bound by s. 5H 
«. 8 _ 1070 

on conviction of what offences and for what 
term s. 106 141 

order as to forfeiture of where on breach of 
(>eace s. 514 n 16 1073 

partial enforcement of extinguished it wholly 
s.SU.ff. 21 1074 

person fined may be required to enter into a 
S.SS8 832 

place of trial of person required to execute 
s. 123 ». 23 173 

police^fficer to require complainant and 

347 

and from 

HI 

)m person 

lal 

■ person on 


Breach of Paaci—&rilosu SsctRiTt 

commencement of period for which secunty is 
required s 120 182 

contents of such bond s. 121 162 

discharge of person called on to give secunty 
for peace s. 119 182 

dispute must lead to to give junsdiction to the 
Magistrate & 147 a 5 237 

express finding as to necessary for the applica 
tionof & 106— s. 106 A 7 13 142 144 

■ " 248 


CUlllIll V. n _ 177 

order for torfeiture where no s 514 11.17 ICin 
order to give secunty for i>eace on proof of 


84 1 

power toreduce amount of s. 514 IO6S 

power to direct lev} of amount of fonetted 
S 516 1077 

provious notice to show cause necessary ss. |09 
IfOand il2 153 135 159 

procedure as to forfeiture of applicable to 
Madras Abkan Act s 514 r 4 1069 

recovery of penalty of forfeited no bar to prose- 
cution s. S14 R 24 1075 

remission of penaltyon s. 514 1068 

revision of order forfeiting & 515 1077 

surety not liable when the itself bad s. 514 
«. 15(11) 1072 

taking a from sureties only without ixrsonal 
recogntxance is illegal s. 123 r. loa 193 

taking under ss. 109 and 110 simultaneously is 
bad s. 123 r.75 187 

time for executing to keep the peace when per 
son undergoing sentence of impn^onmeni 
S. 123 R 66 - 485 

to be construed stnct1> s.514 1063 


which does noiKovlJe lormone) penahv can- 
not be e of catrd s.514 «. 15 ^Iiri 

whocin delermineforfeiuire of s. 814 m. 8 lOff* 


lower ol Ilith C mntomake ruVifor kee-i -vg 
I In SuUwxl natc Co iris a. 5M lIlC 

to lie kept W of*»cer in charge o* i»> ice * stioa 
■ JS4 ■.23 ^1 

Rraaehef Cewlratt— \rrivi iMI IW. 

I WV. \i-l\ 


• 160 
procedure where dispute concerning easement 
ts likely to cause s. 147 236 

procedure where dispute as to immovable 
property is like!} to cause & 145 242 

secuntv for peace on conviction of a. 106 141 

secunty /or peace on Information oi probable 
S.I07 148 

secunty wheu occasion tor has pa\sed away 
s. 107 V 8 147 

J , v — 

■ ■ 142 


3.123(2) 183 

when p ibl c bound to a$ m to prevent, s. 42 71 


British BaUehlstaa— 

Code in force in, ■ 2 14 

jurisdicttOD of Court OI 'se^siia in s.t* >6 32 

British Baraa— 

investiture M Distnct Magt t'ates with 

po«m,s.90 $5 


Code ord oanlv extendv U> wlaox ul «. 1 ( 2 ) 14 

ccnitKaie of |u.iucal ag-rt 8v io; -y 1 s> 
oflmces eoriaiitled uip- trf 1 . 1*1 4|7 

eaccuiiun of cumm «v i>rt iww-d by O -uImI 
Courts ou* o!. Cbs \ 1 s. si r I I }« 

l»ue td proofs* in frs tX axry 

IS t ed (wr.* o., w IM _ 418 

lisuru y of Htash »vi Ssr cor* 

cu.edOw uc k. t»a _ 417 

neaping of ». I ■ I _ .. .17 

ndj -d la 14 
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iNor’c 


I \f 1 

BrJtlih IndU-U( , 

jxj'vcfv of J« <- n c I » »■ ij jioin!** ! t ir 
pllce^ IxNOnd s 32 1 •** 

hiJ jWiion o India IS H05 s | « J 13 

BfJUih PfotcttPfRlts— 

C«xl< cctdiU I on de I i Coi^l of Mnrw 
s t » 2 H 

BHthh SabJecU— - 

li-vbdiu t furoffti'^ 1. iimtlKd oulot linti^ 
intiia N Jh.’i -113 


net 

CASctIUtlaa er AiterRttoR~(<'i"* ^ V 
of order insiitulins po s •*;-.fon case ‘'3 

<vfofUcr fis msm’-msiee ol <ni {■roo^ d 
aduJtcrj 

ofMWr*) tT)nJ 5. l.n 

of suspension or rennssioT of sente V* s.l*’! 
svlten any Mss:js*ra{* rtiy o«3e' sminm » to 
l»rcscnunHs.ince s. J4I (1) 
wben-Mlf' Jnj'JKScjMra'ciy s 3^? 53 s 

Cantasmeot XttS*^ ^CT \fl or J’W 
arrest without w*rr\nt under, « Si » ^ 


Bodmaih LUt — 

how to [ re; ire r 1 1.» ; sS vi {.f) *•() 

BaUsUng— 

ind 1 1 d 1 le in 1 1 ict ^ 1 ci (^) 2 

mu 5 b«- m tlin;.t.rous condition to i>ue jiim 
1 -ton o Mij.»'trate s I U n 3J .n 

rnno\ il r ri.p.iir I 1 inKtrou-. v 133 ;»? 

reco'xrin„ osts < i rrmo\ d *.f lio (.> T-J 

Baoy— 

1> liCBonietr to inte i e to present injury to 

a. 152 .96 

Barma— 

di tnb iiion oJ dtstnas tn s 7 « 2 30 

matter to t>e reponed t % Ml! »i,e heidnnn etc, 
m s. At a 74 

Batma. fLawer ~ 

» AS in force 1 74 

Borina (Uppety— Sr/ ti OK fhkMv 
Boroa Canfn^ Aet—SVe UrWlor ibdt 
arrest without v. want under > 54(gea).ir l« tw. 
Cachar RlQ*>~ 

Code not »io jTce in ,, u 

— iieasiotto Dis ision v A5 wn a. 7 ir 3 (a 

Caleatta-' 

Code mi) be esiended whoSSy or modified ao 
such persons how s, t prOMSo IJ 

Code does not ordioanl) applj to Commissioner 
ot ioliceof s 1 (2; . 13 

of to police of tbtd 13 

who IS /.r-o^imjustice of Peace for a 2S , 52 


Calentta Sabarbaa Polite ict~il of 18S&-~ 

AFI ENDIX W 1 

CaJcsttaPolJeeAei— 1\ or l?t>6-5rc Afpemtix 
WII 

Act may be extended whoUj or modified to 
so<d» persons how s 1 prmiso « , 13 

CalcBtta Police Act— I of 389S— 5"// ArPKNtnx \IX 
C&Bal— 

when public bound toassist in prexentmg injuo 
ios.42l«) 31 

C&aceUatioa cr Alteration— 
b> unauthorued Magistrate \oid a 530 1128 

ePectof oi surety bond s isofs} ir 3 . 203 

m> Court except High Court can cancel or al1«r 
judgment deliter^ &. 369 817 

of boi ds taken underChap VJII s. 123 n 163 200 

of bond for keeping peace s. 123 201 


CAntinmeat MajUbrate— 
cannot try o'lencc ol contempt of hi' anthoni) 
ns 1 Sm.it! Cmse Couft Judge -iSii 

14 M igittrotnppointerj under s 12ohh<Cod 

4. I- F 7 „ 

14 subordinate to the llisulct MigistniC s. »< 

1 S » 

Capita) #cBten-e--.Sf/ Dc-tTiL 

erecutitn of s. 311 - ^ 

|iostj»>nemem of lo cise of prc«,nani wonun 
V332 . 

C*rt- 

I* not a pltctt for purpo « ot search a lai * *> »•” 

CMh- 

mas U dtfjxxUed In )icu of eTeeuiirg bow* 


4 76 A 3 
may l>e taken Instead cf Iwnd t 513 


lO--? 


inr* 


Cite— 

enmina! metningof s.S2fi » ^ 
cnminal ought not to Iw odjodged on *"***^^ 
P'ObAti!»tl«*.«.2S0 « 3 - *■ 

transfertn before issue of i»rocBSs, *. iA 2 
CAie ReierTed— 5r/ High Court 
from ongirul mmiaa! junadiction of H>g 
Court,*. 4H 

Catde Tr«»pa»a \CT 1 ot )^7f 

ArrExufX M , 

ippeal Irom an aunnl of compensation. 4 - 

in which the provisions o| *• 
been eatended to other animals b> Uxiii 

ment noiiticaiion s. 2b, » A _ 

areas snrfwtt sshl<^ pnees at doiiblerat« , 
testable under s. 12 pros iso oi s. 12 a - 
CJUleon be seized and Impounded jvii 

•when they are actually trespassins 4 lo * 
cattle in. includes wlirtl si 3 j<ui 

cattie liable to be seized nnder s. !l » i 
charges for feeding cattle s. 12 
compensation for illegal seuore ot came s. 
cumpensatton for loss caused by seizure 
detention s z2 « 1 . j 

oomplainam under s 20 not 

pensation unless he makes a speaheoi 

complaints for sUegs) seizure of <3ltle. ** 

compbnnts under s. 20 of. must be 
1^ a Di5.tnct Magisiiaie or 
specially amhonzed s- 20 a 3 *■ j w ms 

complaint under s, 20 of may t» twd ^ i j%v 
Magistrateto ssbom it is transferred n. -« 
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Cattle Trespass kti^lfonld ). 




PACE 
« fi 


belli 

Ixiv 

Ixiv 

b(iv 


k\ 

' Ixil 

' Will 

IXM 

fines levied under s. 12 of does not exempt 
owner from punishment Appendix \ I s 12 
n \ Will 

tllef'il seuufe of cattle subject of complaint 
s J {h) ft 3 ^ 


^ local authority ' in defined s 3 Wi 

Moca! fund in defined s 3 

nature of proceedings under s 22— s 22 « t Ixxi 
neglect rnust be proved to sustain a conviction 
under s 26— s 26 « I W\m 

neglicence is no defence to seuure of call!* 

under.s.io»l 

«o dantage necessary under Forest Act for 
seiztite of cattle under ».ll m 2 Win 

'officer of Police in includes what s 3 
offences (inder s 20 of may be tned summarily 
8 20 » 2 I 

on delault of payment of comjiensation ad 


, ■ • jure and res- 

^ p « I Wmi 

. • ' public toad 

* . iXMlI 

. k - ^ to perform 

' duties a. 27 Wmii 

pound and pound keepers Chap ft 
pound-keepers not to j urchase at sale under 
OicACI ». 19 . . u 

txiuiid-fecencri not to release inipoimoed Mhen 
V 19 V" 

ix)wertomakeroiiiplaints <20 txv 

power of Local Oo»emment to tranifer forte- 
ti ms lo local authority etc. •• S *»» 

power of D I \\ otticer to scire catlle s- II 

jtroerdurewhen owner claims rattle 

-- H cattle not claimed wiihiti a week *. H «»»' 
~ when owner refuses to jviy I ne eic^ *. 16 »«' 

— -on complaint s. 21 , . **' 

Ttfovisiin o! no t«r losim f tr compcnsatl m 
for wr\mj;ul s^rute itf cattle s n> * » 
rele**.e of rattle S.-2 - *'•' 

Tennery of ci mix-nsation *• — a “ 

rr^ivery of |wnalt) »X mWcbiel Commit eil ^ 

rlcf Uo Sue I w eocnpersitioo *aeed ts s. 2> ..lux 

sale ol lmi»xmded rattle a. 14 Uui 

-setiaewce lri\rcis.->5«we« »n,<te*av*t otpas-taetit 
of ri'miwnsation *» ftlrfaLs. 22. ■ 7 Itai 


rvoE 

Cattle Trespass Act— Ici’ zr/i/ ^ 

suffiaeiicy of compensation alio \ed unders 22 


I — s 2 « 3 W\i 

suits for compensation Chap. VH Ixit 

suit for compens<ation wiU lie for WTongtul 
setjjre s 20 » 5 Ixv 

when cattle may o6t be seized uhder Appendix 
VI s. 10 V 2 Lxii 

who may complain under s. 20— s 2J « Ixv 

who may seize cattle under & 20 v 3 Ixii 


Caatlen — 

Magistrate bound to prisoner before receiviog 
hisstatement s 164 r; 26 331 

no necessary before statement of accused is 
taken s J63 3^3 

Census Act— iV#- Act W II of 1890 
CepI CorpDs et Foratnm Habeo— 
explained s 491 1039 


Certifleafe— 

appointment o commtMionon s. 474 979 

as to cap.aciiy of lunatic prisoners to make 
defence s. 473 979 

as to capacity of lunatic released pending 
inal s 467 97a 

by Couft of correctness of record of examini 
lion of acensed s. 364 I'd] 

confession recorded without re<)uisite whether 
admissible s. 237, n 7 676 

of execution of sentence, how and to whom to be 
made s. 400 


ed 


907 


« • » . . ,«I 

late Court. 8- 428 (2) f 

of medical othcer necessary [f present to whip- 
png s 3(>| I 

of medical officer is evidence of the stale oi 
lunatic accused >.467(21 „ S 

oi Inspector-Ceneral ol Tnsons or vmtnrs of 
lututJc asylum s. 473 fi 

of otfker inspecting lunatics under cire of 
Wends &, 4"S (3 9 

ofrKiUtiCal agent mtjr be otnained even after 
Uieitxjuiry has begun >. kS. * 10 4 

of poiiical agent m-iy U* graBled after Is^u^ of 
warrant under v 7 c lf»<* I- straditi jo \a. 


t. ISM ■ 


13 .. 


that a lunatic may lie diubirged. 4. 474 .. {r*9 

traov-er of lunaii asylum na w 474 - 

• antt4 pa itiCil agent a e feet of |8s « 9 „ t?} 
what IS eviience 04 jveviouv c^vicvAn le 
eopuital kill . I0>S 

what.sn Iw>l*.e or v*»a*e lr> riic*ira 1 <4 

•ccusrvl intj.iry or mat • 364 I Jj - KJ 

Ckallesgc t* Jerer— jt as O* i'~ri x 
«!ut iie^u ry in tb- H»i*i Coert, A T" — •» J 
when anj 7't s 


I 0^7 


Ckauel— A-r Sii'-isci. 
teraewaj rif f-uvAe*-? *t»— , 1 
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INI)F\ 


r\<,f 

Chftr^e— 

JCcuHcd entitled to kn wtx it v ilueof id litmn 
of s 221 H 7 #47 

addition of fn Sessions trial when pnjtidtces 
accused s. 227, « 3 *60 

additi in oi new when complaint on wne is 

>* w . , ; „ r S59 

' • •> - * Sfll 

■ 3S9 


rsec 

Chur^e-^eiir/^k 

liialternative s. Z3b m .20 ^ 

In case of offence falhng; within two defnmorts, 

«. 235 .S’* 

indication of compliance with Uw necessaiy W 
the record of a. 357 n 37 SIS 

In Joint trial of warrant and summons^ases, 

I »l » 7 , - ' 


M 


384 


alternntive when alloualle in noting cases 
s. ..J6 ft 7 887 

altermtive for malinj, contradictory state 
mentii (nit one Hence s. 233 w I2nnda.53fi 
1 7 557 $88 

alternative for npi. and adultery s 938^^t 4(oi) £<n 
amendment o( it il e last stage of Inquiry s S37 
ft 5 $91 

section 1 1 1 wholly difTeri. uofimct; s. 216 m 6 8^9 
application tor alterntion ol the when to he 
made s 227 1 4 85O 

change oi (virticuhrs mentioned m in Judges 
charge to jury >. 225 « 1 858 

conMciioi (or ufTence not mentioned HI <& 237 
and 238 590 

convictiun may be had on attempt, when suU 
stsnttve oiTence only U included in s.23? n I 
s. 403 ft S'* A $ *0 8,1 

conviction for an offence when itiere Is no 
a 232 ft 2 86.* 

Conviction on oie withdraw d of other charge 
on s 240 b04 

copy OI to be furnished to accused free of cost 
s 2f0 834 

defect In framing ot a t 2 l m 9 847 

defective frame of s 2^9 n 4 1 6 ^_ 

different offence s.2 8— s. 226 « 6 839 

duty 01 District ^(agl$tra(e when altering a 
am nl Set 

effect of alteration ol S!K22Sand229 $61 

errors fn s 228 $56 

Ol framing a s 254 n 5 ^1 

' — of multiplicity In the s, 537 h 40 II45 

■ — omission to state previous conviction in 
s. 221 ft 12 S49 

— offence or particulars 111 s.225 Sse 

• to prepare s 53a 113, 

effect ot change ol particulars mentioned in in 
Judge s charge of jury & 228 ft I S56 

entry on unsustainable in trials before High 
Court s. 273 661 

error and omission in s. S37 « 32 Mjz 

lor criminal misappropriation how to be framed 
when several persons are implicated s. 222 
ft 14 Sj-* 

for one offence and convictio i (or snotlier 
s 535 ft 2 II3S 

form of under 8 236 > Ib Sgs 

framing of if necessary m ’nummary trial s. 260 
ft 7 ^ 643 

rraming of m warrant-cases s, 2a4 6311 

heads of to be looked to as a whole !>. 299 
f Zl ti96 

illegality is not curetl by tailure of orstnkingout 
add tional s ‘*33 w 2 1 87I 


each of the f eads of s. 303 ft 5 Jig 

language of s. 221 . . . 1 

bnguige of the must b** Mniple and d reel 
8 . 299 ft £ ^ 

limited to three offences of same kind within a 
)eifs.23l . 

Migistraic isyi/wr/ftf a/terfraraing s .210 ^ 

manner of committing offence when to be stat'd 
in S. 223 ,n, 

misleading vitiates Dinviction S .537 * 56 • 

mode of fnming in case of stolen propetiy ^ 

multipliaiy of to be avoided unlws intimate 
connection established *.235 ft I' 51 . 

must refer to the law and section *. “ 

nee«i only memion 5 J 0 

- *-.p - « S'* • " ir 4 6M 

• V I • S ■ ' •'153 

" ft 5 ^ 

omission to state common object of unfaftf“’ 
aisembly in the charge s. 225 * 1 
particulars in \ of defamation s. 2 *2 *• » 
particulars In a of unlawful assembly aodn ^ 

ing s. 223 ft I .. “555 

. (H) 


854 


lisn . 
5j4 

permission of withdrawal of when not allowable. ^ 
5. 240 ft 3 “ 55** 

power of Court to alter s. S' 7 r/w.non 

^wefs of fiigh Court or Appellate Court 
material error in iaSL23' * 1 -,a« 

power of Sessions Judge to add at my 538 

^evious conviction when 10 be set out 1 

proi^urcon commitment Without or with im 

pt^uSo^of property form ng subject of s. ^ 

nrovftig of in general terms is correct ^234 * * 55 

S3> 


74 (^' 
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Cixugt-^eoiicU,\ 

separate offences ought not to be lumped to* 
getber in a single, s. 233, «. 7 . 5&4 

shall be framed o) Magistrate nhen accused is 
sent to the High Court for tnal under the pto- 
\ision of the Indian Cnminal Law Amend* 
ment Act, Appx. XII act 

shall be so framed as not to cast upon the 
prosecution any unnecessary burden, s. 234 
R 1 £30 

signihcation of, s. 226. n 1 55S 

single, sufficient to cases ol embeiilemeni, s. 234, 

«. II - 573 

speaiic name of offence, sufficient description 
in s. 221 (2) 646 

stay of proceedings and committal of accused 
alter, s. 347, n. * 782 

striking out of a, to cure an illegality already 
committed not warranted ^ s. ^27 ti 2 560 

taking evidence for defence without framing, 
S.2a3 n 10 62d 

to be forwarded ulth commitment, s. 216 54S 

to be explained to accused, s 210 . 534 

to be read and explained to accused m warrant 
eases, S.2a5(l) 632 

to contain particulars as to time, place and 
person s.222 549 

to jury should be new when the crime and facts 
are the same, s. 299, » 4 692 

to state offence $• 221 546 

to the jury when to be made, s> 537, u 50 1147 

under luaian I enal Code how to be draw n up 
• s. 221 ^ 546 

want of spealication of intention in case ol 

' . , • SaO 


Charges— Cii utt k. 

jolodei^of, s. 233 563 

miSjOinder of, s. 233, n 20 570 

omission to frame, s. 53s n 4 If35 

Charge to the Jttj— 

defectiv*e, in a case of murder s. 299 n. 57 ?07 

discussion of law points in & 29o, tt SS 701 

duty of Judge in making, s. 290 n 1 1 594 

failure in to point out most essential elements 
in the charge is a misdirection, s. 290 K. 37 701 

in trials for murder and culpable homiade, 
s. 299, « 57 TOT 

Judge to sum up evidence in s 297 590 

must be WTitten out as soon as possible after 
the delivery of the charge 367, rt 3a 815 

need not be wntten betore being delivered 
&367 ,rS4 815 

new tnal where there is no summing up $. 299 
It 2 692 

omission to point out irretevincy in a 290 a 25 593 
on a charge of rape misdirection s> 299 r 60 709 

recommendingpnspnertomercy in,s.290 n 9 693 

referencetocharicterofuitness in a299 « 70 711 

to prev ious bad character of pnsoners in, s. 299 
m S3 (V) 700 

tobeforacquiltal whennoevideoce s 29o m lO 694 
what IS a proper summing up in a 29*4 n 2 692 

what the heads of ll e should contain s 367, 
tf 37 816 

who is entitled to i copj of s. 543 1175 

Charity— . 

pfopeny which cannot be bestowed In «. 817. 
irl4(M) . . 1054 

Charter Act— ji-e An cnpix J 


when accused is committed for an offence 
against It is illegal to add a, against/? 
L226 a 5 ~ ^ . * 

when framed, shill be read to the accused 
S.2I0, R 7 - * 

v\hen framed, conviction not nscessaiy.a. 25S 
» 7 . * 

when includes any head of charge, a 4 (r) - 

when, must l>e framed and when not, s 254 
ft 3 and 4 * 

when sanction to prosevute necessary on alten 
tionof.s.230 * 

when to be framed In tn^tuiry l>clore commit 
menl. s 210 - ^ ^ . « * 

where acts constitute one offence but when 

combing constitute different odeoce s.235 * 

where Ivid f w multlphaty ol offences uncoa* 
nected wnh each other a. 234 “"fi 5 

where it is douttJil what o-Unx has been 
commitieil, a «*'5 , - * 

whedier more than three faMt canons « a eoua 
can Iw yined toEswher in one and tned, 

s 234 ■ 7 . “ ? 

wliere offence ha» no speciic iu"ie. a. ..I ^3 S 
wl h Wwato. s. 22* * 6 — 5 

V vd In, in w hit S'- taken, s. 224 s 


a 43>» «.96 ill 

I jvnwticiion an 1 powers olHlg^i Court* estaWliV 

ed under Appendix 1 .. li 

revisi m by High Court of orders order Chajv 
[ Ml Cr 1 Code s. I4S s. in « 77 aJ7 Iii 

; CheaUag- 

I lace vt trial m uAeuce a 17* e 9 4c*i 

ixjseer o4 Court oa comciing n* oC*«n.*'r» 
of *.5e2, ■ 7 1271 

Chealcal Csa»)aer— 

dJ*) C4 Judge to w a. i wh'j d-a g wi h 
i c ;c rt of a. SIO a 7 _I0>S4 

eng nai rrt»»1s s J tw ;»i.l la r*iJ<ae, 

%. Siv *2 „ lOM 

part. _*** to »<• f.,'I4Sbed IJ » 51* < • IO»4 

oa wt ^ tgj-iraaa > <e3 w r 1 i>f\S 
t » ta caws tC * J per»r 3 ;. *■* r- “g s 1*4 il 
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tMDFX 


1 r 

Chemical Exatnlner— I o US 
preCM tions to be tikonm OeS| atchu r tlunRS 
s 174 (3) 15? 

«]uantitnti\e l>v ^ 174 (<) 112 

report of receivin'* in cvidcicc s 510 Cor 
Act s 18-\ ItW 

n !e< relating to the tranimi^ lOii ol ^nbstanrcf 
to the <5. 174 155 

to be siRiicd I y oU ter I ivin^ p^rsoiii! knoi I 
edge s 510 n J 10C4 

wJen to be referred to ind b> whon a. 5H» 

« 5 1064 

Clilcf Commlsiloner — 

fx ojf (u> Justice ol the Pear a 25 5- 

of RilucI istin po vers of Kc^ \ III of lR9t> s 4 

(J\.n i 22 

Ohic! Coart 

of Pimjal ind I ower 1 % hen High Court 

b 4 d (rf) iiid s Pf 16 652 

Chief Jostlce^ 

defined in a. 4 cl i /) 16 

to appoint time forCnmlinl Sevbioni of High 
Court s 33o (3) 741 

Chief Hajfstrate— iVc I ni-stt rstt if^risTKAte 
Chief Prealdeney UajUtrate— 
alone to take cognuance of ripe committed la 
husband on hts Mife s.S6i 1193 

45 
s to 

• • any 

1.9 

may grint uamnt for aeirch of document, etc 
In custody of po wl or Telegraph authonties 
S 96 {si 130 

ma> reqi re security from persons disseminai 
ing seditious maiter & j08 (<r) 152 

may release person imprisoned for fading to 
gue security s. 124 200 

may reduce the amount of sccunt) or number 
of sureties of the term for which security is 
retjuired s 124 .00 

may report to High Court that persons inipn 
soned under his orders for fading to give 
security 111 der Chap \ III may be released 
without danger to community s 124 200 

may cancel anv bond for keeping the peace or 
good behaviour by inferior Court s 125 201 

may issi e order in i rgent cases of ni isance or 
apprehended danger s 144 230 

may transfer a case taken cogiuxmce of by Win 
to any Magistrate subordinate to h niself 
s JS"* 436 


505 


try the same himself or refer it for inquiry or 
trial to any other Presidency Magistrate 
S. 42$ III8 

may tvke cognizance of offence of rape ly a 
hi sband and commit for trial or direct inves 
tlgalion by police with respect to sot* 
ouence s. S6I 1198 

powers of to make rules s 21 46 


Chief Preildeney Majflitrate— fr / }. 

|¥iueTs to {>e exercise 1 1 > s.2lfi) 45 

^ t .. 1... Ihpiiira «s 

■ , f Su^'ligi'* 

■I • .1 » 

- ' Magw n "s 

to 4 17 « 11 5. "I, n 1 " ,4’ 

when ro isent of necessary for j rt^ecut^on ft 
cnminal con4{ tncy s l‘»6{<j) 4S7 

Child — MAisTfsvscr 
circt mstaiKcs cl inge in refers to what s.4&l^^ 


inprisenceof f-ithT 5.4SS16} 
fvlhet of is weml>er of an u divided Hindu 
iandl) or youth a 41S w 22 . 1 " 

i maie poweriocompcl restontlon oi abductec 

s^Ss-* 

li removed from father without hi* 

V 4VS rt 51 

leptimatertjjlegiiimaie order for msintcnince 
*• 4Sft , 

Magistraie not to enter in ©question of custom 
and guardiniiship of ». 4k8 » 50 ,1— 

mai tenai ceol unborn s. 4SS » 26 , . 

maintenance of mother having the ewtoo) m 
*.4^1 ',£,3 

meaning of s.4'« n 47 ,u 

not entitled to maintenance H h"''S 
adulterous moll er s. 4S8 n 51 
no power to cancel order awanllngtivutt®^* 
to S. 4S3 « 51 . u .. nn> 

order for maintenance of when father is y 
fessionil beggar s. 4S3 /*. 22 ,c^ - s 

vimbhandakaran bound to maintain s. 4v 

statutory right of under & 4SS is not In 
tion Ol common Uw s. 4SS « 7(U) 
when mxy be said to be unable to ".,^3 

Itself s. 488 n 26 

ChiB Hills— 24 

Code m force in « 2 

eWttagOD^ HlU Tracts- 14 

Code in force In n 2 

ClvB Court- , 

dDOOt set aside Magistrates order /of “■*' jiyn? 

w„,oorderfor 


nance s. 4S8 

dcasion of against womvn . 

maintenance of child under the Coiic 


48S 


d«ismn ol as to mamter^ce^to^^ taken inW^j 
an 

KT’I 


dweecf as to paternity 
maintenace order passed by Magistral 
s 4S8 0 19(111} 
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CWU Gout— (c<7n/<2,). 

decree of, in possession suits Alagistrate s duty 
to uphold s. 145 ff 38 2 


237 

not to question nuisance order s. 133 » 69 219 

order made by a cannot be revised under s. 439 
n 3 942 

order under s. 488 no bar to proceedings tn 
s 438 » 18(111) 1020 

power of to try cases of contempt committed 
before It s 487 ^ 1013 

power of to complete in\estigation or commit 
s 478 1006 

procedure of m case of offences committed 
before or against it s 476 _ 980 

procedure in cases of contempt before It s 4S0 1003 
when Registrar or Sub-Registrar to 'be deemed 
S.4S3 1011 

when Magistrate bound to take judgment of 
into consideration in maintenance cases 
s 483 « 19(111) 10^1 

when may exerase powers of Magistrate s.473.1006 
whether bound to hold preliminary inquiry before 
commitment s 478 « 2 * 1007 

CItU Force— 

dispersion of unlawful assembly by s 123 204 

cuu uu- 

discharge from s 641 MS? 

efiectot 8. 541 ^ .1157 

imprisonment in default under s. 480 to be in 
S 480 w 12 <009 

removal of accused or conviaed person from to 
criminal jvil s. 641 . 1IS7 

Civil 8flrgeoD—5<r<’MEoiCAi Witness. 

deiiosition of how used s 509 <001 

examination b> of person alleged to be lunatic 
s 464 972 

imitTtion to for examination o 1 Can’ve <"* 

(3) . «5 

powerof Court tosummon and examine lOil 

receivable in evidence s. 509 _ <061 

rules lor seodmi, dead Ixxi) or dungs for medical 
cxmiinition ot s 174(1) n 5 6 7 3o9 370 

viheii police to send corj m. to s 174 355 

Claim— 

to atuidiedpro,»crty as being that of absconders 
8.88 - . *** 

to attached property to be d aded by the alsgis j 
tiacj and not b> the police a S’Si «. << \ 

Claimant— | 

in trs\'eci ot iW'crtj veired l»y pojce ^ 

acaimoi k4.3 . , , 

mvedure on ivw-aiXK-arancc 1 1 a-tcf procuma I 
tov 

reniet) o \»lieii prv>j»en> attadK-1. «. 17 12) 
k.. c I le »ta)tvl I > a k. w t me t V eMa a*tl ngt 
\ aua i*ed. a. aa. w IW 

t neUles, rnlolvevi ^figt toattadieil 
pr\v>ert) KM . „ -119 


I Qarleal Error— 

in warrant of arrest eSectoi s. 7a « 17 1 

m (udgn ent mav be corrected, s 369 8 

I Clerk- 

power of Bench to emploj to prepare rec rd 
1 in summary trials s. 26a (2) b 

I Clerk of the Crovn— 

I defined s. 4 cl (/) 

I funaions given to 


Client— 

communication by to m tLMycir is privileged 
s 340 « 12 757 

Coda of Criminal Procedure- 
applicable to ofleiices oomm tted on High Seas 
8. I H 5 14 

commencement of 13 

definilions under 5 4 16 

exi ressions m former An how construed s. 3 „ 16 
general extent of . 13 

focal extent of 13 

not exhaustive as to pleading s 271 ir 12 658 

personalextentof IS 

places where fn force 14 


power ot U>cal Govtnvment to extend to 
persons exempted 13 

rc/ereiice to _ jg 

repeal ol tnvciments by ” jg 

saving b> of spicivl or local Uws etc. 13 

saving oi notit cations powers etc. under 
Repealed Acts Ig 

saving of landing ca^s 1 } „ jg 

short tilh ol ^ 13 

terms ‘Court and Magistrate are used as 
o nsembic terms in the a.94 « t I 37 

t tics Deputy Msgiitrates and General Deputy 
Magtstnies are unknown to and are ixh to 
la? used a 6 a 7 ^ 

what ivoceedings gwerns jj 

Ce|nUaUt Caaa-.Sr/Co xi/aslL Orias k 

pervms arrested under Railway Act sla.>uki tie 
xrcaved Bs)n.»57«5 — t| 

CagaliaUe Offeaca— 

<le'’nr<l.v4 d.(/j _ 

IcKxmju-on *3 {> jc- a u bt e-l tr> 


1 »e» s* xyj ol t> !< rr •jt'rJ i> ^ . 

K.I* 

ea* a^e-t iw'wj- k> g- g W2>— 1 jj 


s r* t 7 jrna - 
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INDET 


Oo^Uable Offence— (ro*;// 
police may person concerned in s. 


to be rend o\er and sijjncd and sid> lance 
entered « 151 2 «rt 

Cognizable Offeneei— 

under! PC •< 154 «; 20 » 'too 

Co^lzanee of Cate— 

against police n.ix)n s 23 410 

District MaK'straie eanrioi taVe, h> wa) oi 
revision against prisoner u ho has not appealed 


s. 435 » 22 


921 


jurisdiction ol Magistrate to proceed against 
person disclosed ns offenders s. loot iv) n 26 4I1 

on information derived from the police report 
s igO(iii) IT 23 400 

on police Tcpon directed Magistrate s. 190 
(uO ” 24 430 

put up before him by the order of another Magts 
trate & 190 (iv), n 3U , 431 

splitting offences not auUionzed I j a. 35 of the 
Codefortakinp s 35(1), o 63 

taking sent up lor enhanced sentence s. 530 
ft b 1129 

upon anonymous petition s loofit) » 27 431 

upon inquiry held bj Sub-Magistrate s. |90 ' 

(>v) n 27 431 I 

Oognlzable Seetteni— I 

of the Railway \ct « la4 « 17 290 

Cognltaece of Offence— 
against accused mentioned in (vjlice report to 
^ ’ I 429 

■■ 421 

43H 

Judges 

S. 193(2] 433 

by High Court « 194 440 

committed by r iiropean itntish subject « 445 9t • 
complaint to be returned bj Magistrate not 
competent to take $.201 $04 ■ 

Magistrate cannot on information received in j 
another public capacity, s. leo(u), « 29 431 I 

of rape committed bv manouhls wife who to 
take s S6I 1193 

on complaint on police report, s. 190 421 ' 

on information by persons other than police- 
officers s 190 421 I 

sanction when iiecessarj for s 193 440 I 

taking by unauthorized Magistrate when not 
invalid, s. 529 1126 ' 

when Magistrate mav be aaid to take 4«<» 
tHOiu s. 530 n. 4 1128 

whenaoid s S50 1127 

Coin— I 

counteneit, search ot suspeaed place s 98 184 

counterfeit to be sent to Bombay Mint s $17 I 
« 23 ir“ 

charge in respect of counterfeit s 225 illus (a) ! 

Coinage— 

tnal Ol persons previously convicted of offences 
against s 948 _ ; 


Coflccter— 

hoMfng inqufr> under s. 46 of the Land Kei 
rnue Act (IJ I* Iff of 1901) not a Court, S 476 
« K(iv> <=41 

of Revenue Ciiaioms exempted from serving as 
juror of assessor, s. 320 . 736 

when not a Court s. 476, e 8(iiiX (lv)and{v) “SS 
CexonaBdIng Oneer— 

power to disj^rse unlawful assemblies ilSd— 
ConiineBeeaeBt— 

of proceedings liefort Magistrates, Chap. \\ II 
ss2u4and205 SH 5’1 

of trials before High Court and rotirt of Session, 

3 271 

Cammt&l— 

on (tending proceedings when amount id coo- 
tempt s. 410 » 15 
CommUtlon— 

adjournment of proceeding for s. 50S 1** 

admission of secondary evidence when witness 
IS etamined on, s. 503 «. 1 1 
admissibilit) of evidence taken upon i 


1110 


' 13 


1^ 


amimsunces justiKing fssueof s. 603 
definition of In N i Ct P CtxJe 8.503 22 


8. 503 »/ 13 . 

csamimaion of complainl oo not pentussib e 
s, .oil » 9(1) . 

execution of issued b)r_Cnmir»l Courts outsioe^^^ 
' ■ iDrf 


for examination of prisoners s. 44, 

forexamlnalionof witnesses Issue ol 

for examining /an/awarAi* women s. 503 « o 

how executed s. 503 

in case of witnesses residing In Name j(j 5 j 

issue of by District Magistrate on application 
of Subordinate Magistrate s.506 , 

issued byforeign Courts, execution of txtra 
tionAct,a-2l . losa 

no can issue to French India s 503 n. I (h*I, 
no power to issue to a Colonial Court to takc^^ 
down evidence s.503 n 1 (li) 






r to issue to be strictly pursued s. 504 
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CoxnmiBtleo— ). 

procedure upon & 503 1055 

return of executed s. 507 1061 

right of pardanaihtn witness to be examined on 
s. 353 ff 4 ^ 794 

to examine expert witness not desirable s.503 
n 6 1057 

to examine witness within jurisdiction s 503 
« 7 1057 

to examine in criminal case purely discretionary 
s. 503 ff 4 1056 

to be open for the inspection of parties s. 607, 1061 
to whom to be addressed when sent to Hydera 
bad 3 503 n 19 1058 

to whom to be issued, & 503 1 055 

1059 

• 1060 

* of 

• 1036 

wueii aiiuwaiiie lu exaiiiiiie Luiiipiaiiuiit, s 603 
» 9 . 1057 

’ ' loss 

• • 1059 

1(»5 

• • • • • 1057 

CemmlssioBer— 

exempted from serving as juror or assessor, 

S. 870 736 

issue of orders in nature of H^heat Corfut (o 
bring up prisoners s.491 « 1039 

Cefaffllisloned OOeer— 

powertodisperseunlawfulassemblies s. 131 207 

Cotnraiisleflcr «f Pelke— 


definitionjof & 4^) 
ity Comi 


17 


includes Deputy Commissioner, s. 4 Cc) 
in respect of warrant of arrest forwarded for 
execution may require Postal or Telepraph 
department to cause search for and detain 
documenis, parcels etc ss.83— 86 US 117 

of presidencjMowns not aubjeet lo present Code 
s. 1 >■* 

CcmmbsloB of Eaqalry— 

appointment and constitution of a. 474 9*9 

as to state of mind of lunatic pnsoner & 474 979 

report bj to Local Goiertiment,^ 474 979 

Cemmltincnl— 

absolutely necessary when caseonty triable by 
Court of Session a. 20HM),* 20 Sxo 

accused has no nght to ha\-e %otoesses sum- 
moned after a.2tt H.S j 

accused to be discharged w hen no ground tor 
a.209 . 

adding charges merely for tt>e pitrpos* ot bad. 

aJIOff-S *'* 

l>ad when p . 
months from the slate < 

m JOtil) - fc— **•* 

lond Ifx'm comjvalnaM and w|tnesse\ a^er 

a 217 — '•« 

t\ Mapswaie whh.mt |iriv.b tlon s. r<v» a 4 
by unawihortred '1»ft»Jates when m»t le ao 
eejaed a 4X7 .. _1]9| 

br Marisr*ate not h»vlrj kvaljjn>dj'tl i"..a 53fi 
a 5 - 7:i 


CemmUment— ). 

by the Appellate Court maybe made only after 
reversing conviction s. 423 (uj « 60 892 

cannot be made m cases under Opium Act s. 9 
— s. 209 ff 28 534 

cannot be made for offences with which the 
accused was not charged s. 437 a 10 (v) 9% 

charge to be framed on Magistrate finding 
groundfor s.210 534 

charge recorded and exhibited to be forwarded 
with S.218 a4i 



• ■ ■ . _ 529 

545 


* • 783 

effect of inquiry and by a wrong 5fagistrate 
s 177 M. S 402 

efiect on where presious sanction fs necessary 
for Imuation ot proceedings $.632 « 5 1131 

examination of record of by Sessions Judge 
S.2I5 ff 12 643 

examination ol accused before absolutely neces 
sao S.S09 ff I 528 

filing a regular suit to establish genuineness of 
doMment not ground for quashing s. St5 
ff. n (is) 542 

fcff oflences not in compisint auihonred in 
Cosemment. bad s. |{i6 n |3 496 

lor major offence coniictioii of minor no Iwr 
to order s. 437 ff 7 »)3.4 

formal power of Appclhte Court to direct 
423bi)(5^ 891 

for trial of offence of rape by mm on his wile 

-- , X ,,j„ 

■ I ■ ■ 542 


llighCourtcanquash un revision S.4VI • 4S 
|liKhCourtsp> werofquxsh ng s.213 « IS 
lllgh Court alone has power to quash s. 215 
• 5 .. 1 


ina summnDs-ca«e i« imin per s. 4 (•! « I 
in a wrainntcase Is not neceesa-dhr •-4 

(■■V 

in caws trial If (r) Magittrair v S' • 2 
Incases of jirrjjry tu iSe se-y t^JCr 

whom Ulw esidenre ts gbrti t. 2J> • II 
(»i| - - 5 

In grate casev tester i the Coat W Set je“t 
i.rv» • ro{i 1 I 

In tV a*is«>ce «4 crwi S»i»si*eio arcvtefS 
tia* >e t j s.211 m ie(iUj f 

inl^ma. om I j tc tTa rdaar •7Sirj«t_4 
<4 rs»5»^>'e 1* « *ts » 
k 215 • a t 

Ic'r'S-rrvre rt D J'lfi trrt » 

d.sr^»is^ c< crVr >'*{ v >vt-i *i \ » 
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IVIIEX 


Commitment— ( oild) 

in the al sence ot accused. H ^13 / lo 518 

invalid lor uani of sinciion s iJ5 « 7{ivj S<» 

irrei.u ariiies In orocedire hou fat \iinic 0 
s ^15 « 7 SJ9 

jointenquu> does i ot vitiace s 21S n 7{i) 5jj 
lekaliti of wuhouie3(amu)iiiKd“t**ncqwlUtS'o 
when hlagistrate ii tended to examine 


!. JI2 I 


&36 


made fj comptttiil MaUs'rate quasi 01 
s ..15 43s 

madt alter cancelling order of d »cliarj,e x. 214 MS 
made under ss 436 or 477 im> be q la^licd Lj 
Kigh Lourt b 4J9 « 53 PSJ 

Migistrate imy order on evidence recorded bj 
inotlicr Maj^isirate s 210 // I 511 

jlfagisii He not bound to order 9 209 « 22 610 

Magistraic hill frinic Onrge before s. 2I0 n 4, ijl 
may be mash d if Migistnte does not give 
reasons s 209 t 27 533 

must be to the bessions Court haMiu local juris- 
diaiun s JI3 ti 1 537 

necessary In ca es of border line of jurisdiction 
s 30 » d 

necessiry when offence as disclosed by esidence 
IS beyond the cognuince of Magistrate s. lu 
^ , ol 

no application to <|Uish \ ill he atier com 
mencemeiit of trill S.2IS « 0 - 539 

not de^lrable where Magistrate can I ifn.v;ri deil 
unit the case s. 209 « 24 633 

object of enquiry before s 207 « 5 525 

of acquitted prisoner o i fresh cf arge witlioui 
Inquiry s 537 h 34 

of cases of petvnial interest s 656 1183 

of^case not exclusively tnable by Sessions 

5-5 

' £»40 

ower to 

, 923 

of person to whom pardon has been tendeivd 

S. 339 750 

of robber and receiver uf stolen j roperij together 
not illegal s 215 « II (vu) ^2 

of approver before trial of the other accused 
liable to be quashed 5.219 / lO(vi) 541 

of approver along with cojccused is bad s 219 
« lOfv) 541 

or Witness for contempt s 485 1012 


s ilb n 8 5 

on insufficiert materials liable to be quashed 
s 215 n. 8 5 

order of when to be made s 213 5 

points to be considered in directing s 437 tr 9 9 
power as to for trial s. 206 6 

jxiwer to summon supplementary witnesses 
after s 219 5 

Presidency Magistrates may not record reasons 
for s 213 5 

practise regarding s 209 « 22 6 

j>rt> a ficxe case necessary to lustny s 209 
« 19 5 


IlM 


rACC 

rommltment— (r cl!) 

I iDCtdiire In in ju nes j rc| iritory to s 207 SI 
jwocetiurc of Civil or Revenue Coon when it 
oiticrs s 4“j I0C5 

j roper course for taking evidence a ter s.219 
n 2 Sl> 

troviMonvof s.631 ipj ly lo by competent 
Magistrate not having local jurisd ction s,S3l 

« 7 

quaslung if inej.8l s 215 / 8 
qiuvhingof X.215 f lOfliij - Sh 

recording fcisoM lor s. 213 
ScsMoi s Jiidi,e lo examine carefnllv the record 
of s._I< u 12 

iimulttneous order of and further enquiry bad 
>.431 « 35 (V) ^ 

simuUviict iB of robber and receiver of stolen 
orojiuiy not illegal % 2|S n II (viii) - 
subsetjuent list of witnesses alter 5.211 


clnrged withripe s. 209 » 20 (Iv) , 
mnslerrej cannot lx. qoasficd s M2,« 7 
tnal without illegal s.i93 n 1 . 1 ^* 

under suU«ec In (iv). of s. 5 6 not liable lo w 
quasi ed s n J7 
until a 'lagfstratenvty cancel the charge 

valid if good on its face s. 215 « ll tv) - 
utrram of s 213 « 9 t , 

wl It are not proper grounds for quisling “ j., 
S.216 « 11 

wlien and to whom lobe nonfied s. 218 

wlieii may be ordered by Appellate Court ga- 




vvleii i>ermissib1e in cases triable b> 
irate s. 299 w 24 . j -..t 

when accused is an old offender he need wt 
necessarily be committed lo Sessions s-jss 

when should be nude under s 43o « 
wl ere Magistrate cannot adequately putusn ^ 
s 2t» « 25 . 

whether preliminary enquiry necessary oenn 

wiU be quashed if joint investigation prejudiced 
the case of accused s 2l9 r 7 tO 530 

witnesses list may be bled alter S.2U „ 

with imperfect or without charge procedure o 

without taking evidence IS illegal s. 203 r 7 

committee of YIsUom— S rr Rfvorviatorv Acr 
Apcendix IV ,1 1 

duties 0/ s. 23 , \li' 

for Reformatory appointment of s I7 

Common Qamfiig Hoase— 
presiunption of when cant ot arise s 46 i 

(Cat Pol ) Ap xvji 
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Common Jaron— 
list of 'i.SIs 


rAce 

734 


Commatotloa— 


of sentences Chap XX1\ 611 

of sentence of death on pregnant woman s 382 826 
of sentences by Governor-General of Local 
Government s. ^02 843 

of whipping not capable of execution s. 39» 836 

Compensation- 

appeal against order lor s 2a0 61a 

Appellate Court cannot award s. iaO n .b 
& 423 » 84 621 tHiO 

awardablem summary trials s 2t»0 «. „■! 647 

award of on withdrawal of complaint in 
summons-cases s. 248 n. 8 614 


award of followed by granting sanction to pro- 
secute complainant is not bad s 230 tr J8 624 
award of illegal when acquittal results from 
composition s. 250 « 8 and s. 345 » 17 6J9 778 
cannot be awarded in cases instituted under 
S. 476— S.2S0 « IS 619 

cannot be awarded on dismissal of an applica 
non for mamtenanw s. 2o0 « 11 (n) 618 


Compensation— 


FAGS 


8.2*’ Cattle Trespass Act IS illegal Appx, VI 
s. 22 « 7 Ixvi 

to excess of the loss suffered should be awarded 
s S4a tt 12 1171 

1 1 resi>ect of what cases may be ordered cp17 

in a case of abduction may be given s Sla 
tt27 1173 

jurisdiction to award limited to Courts oi 
onginal jurisdiction s. 2a0 n 26 oil 

. I- » 

I 1 

may l>e ordered only out of hie imposed 
s 543 M 4 1170 

not awardable in case of discharge or acijuittal 
of accused s 94S k S 1170 


1088 

1171 


II 

> II . I - 3 

cannot be awarded oi dismissal of an apphca 
tion to take | roceedings under s. 250 « II 618 
cannot be awarded meases of false infomution 
under s 2S0 n ll 618 

when case dealt with under 1 1 C s. 545 

« le 1172 

to innocent mortgagee s 545 w 28 1173 

-——when accused is disdnrge^l In <iessiuiis 
case s. 209 » 9 and s. ioO «. IU2 52S (a). el9 

when the comjlaint made to tie Village 

Magistrate in Madras s.250 n I7 (19 

cannot be gni ted for loss of time s. 545 " 1< 1171 
— “ given 

299 

■ 619 

cmnot be granted lor ex}>e i'*es inviirml in 
bnngii g olfender to } Mice s. 545 • 17 IlT* | 
uunot tw granted vilcn oTeiiceis cumjtouud- . 

ed A 250 * 8 - ^617 

comiUinant i nder vio Cnllle Trv>.}iass Aa • 
not ei tilled to uvUss lie ii\vke-> a 
claim Al J X.M A22. « 2 Itvi 

comtlete disci arge ir aaqudtal ucvtssary lo 

grant, A 250 «. & 617 j 

lor Irivxlous compUl t aj <*1 from or»Vr . 
awarduc A250ts) « 616 > 

for gro m llrss am? t In I'Tcsi Jf-no i h a AV ha* 

fx wrong* I seiiu*e tv rle v .jO «. is 6l9 

fsr 11 1 ymail *i g \^a »u le t lo o airt 
% 2A0 «. I e *16 

! » nfleTv.'rt » ITT thin (‘vomc w*i ■* tvn 

ol Inimn » ndc' Aa \M tJ Jv.j s. jis « l» l|- 
ha nert c^iargr a,.*n t *T.wd i> »»> tun i > iV 
award ot. A 25vl, « « ,.*17 


OI A aou M. 04 Vi3 

no when accused discharged io a sessions case 
A 209 R. 6 523^1 

order for must form pan of the order of dis- 


order for whether cannot be nude simultane- 
ously with sanaiun to prosecute A25D lA 39 
and 41 . e*.! 625 

order for annot be made against n pulice- 
ofTcer makin^ rcjiort, A 250 m 14 6|9 

order ot tmpnK>nmci t m default ot {ajment ui 
ca ot be made when. A 5U R 30 b^J 

order awarding imonsoiuncnt in lieu of (vay 
mem il egat a 25o n. 31 b.3 

order oi is not one of foe a2S0 «. 3 618 

jKijnieRt of to cumplaiBam out of hae wIkd to 
lie nude A 54S IJbU 

out oi |>ruf ta of lurteited (Wjicrry A 545. 

R.9 . . 1171 

— IO lirirs of deceawd A 545 *-25 -.1173 

— to mother ol cum, .ainang a 545. m. £J .1 173 

to widow of de’easetl. A 545 a. 33 1172 

pa) me It to be CucUdered la sa.^jjroi 
>ujt.ArS0 _ _ - *15 

|u)cie t o* »tr', ended pending a, -peal agaimt 
ofde'AISO. . _ _ *15 

j^rvw com vai i g to \ * jge )!agt%ira.e u< la 
u. eiT mi) l»- ilee-n<-d to ha»e IS> i r-l a 
Qur a — w .ra, a 2A) « 17 aiv 

a n utia. cucj v*ja taler the ceiers U 
«s eTjr u-ij « le trdcre-J to pay 

A 2VJ * I' _ «1* 

j. we'olpj e/u3./toawA'^i.A 545 • 3 _|IW 
j» wv'Of -seivijai so wr *_5e i.rde' (i U 

». 2ai • ZS _ *S» 

|e-.K-ee c-tyw*.- oes la. a 577 » 4| _Uf7 



u 


moEk. 


Compenmlion-^fowf/ / V 

jirocediire as regards a\urd of to t>e followed 
stnctl) 8 230 « 30 I I 

procedure on defiull of ixi>n>eiu of ndjud^to 
under 3 22 , Cattle Trcspiss Act App-r M 
5 22 « 8 

proprietyof nw irding wlitncnse Is frNe s 2 S 0 

reco\ernble fine s. 230(2) ®*S 

recover) of adjudged uiuler •» 22 Cattle irev 
pisb Act Apps \ I s 2J 
refund of Court tccb to comphiamt s 

remedy where order of refund of, ernnot Iw 
enforced s 543 w 2 ^ . , ^ t*. 

reMbiomljuribdictlou to the High Court wiU« 
regard to order of s 230 « 33 6 ^* 

sanction to prosecute and award of cannot Ik. 

made at one time s 230 « 41 
simple imprisonment on default «f lajmcnt 
s 250 . . 


vi.h 

„ • V u 1 A frtr wrrm ’fill si*irufe of cattle 

, Ixv 

, . I 1174 

I bribe- 
taker s bis « aO . 

toaccused forfnvolouscomplaint s iSO «I5 

to be awarded only to the person found to be 
injured s.S<S » 29 HW 

to complainant recovenble as fine s. 517 1174 

to innocent purcliaser out of fine imposed on 
accused s. 545 « 28 1173 

to municipality m plague prosccuttoos emnot 
be made s 545. « 22 , , 1172 

to persons groumilessl) given m cliarge in prcsi 
uency towTi s 5s3 1182 

warrant for disue-ss to j recede order lor im 
prisonment in default of payment of s 250 
« ii 

when may be ordered n7 

when servant complaining on behalf ol his 
master IS liable to paj, s 250 n 25 621 

' where complaint is dismissed under v. 203 
cdiinot be awarded, s 203 rr 25 and s. 250 
ti 4 

whether awardable in wrongtul seizure of cattle 
' ^ 8 250 K 13 
Competent Court — 

findings sentences and orders of, dealt 

whausa 5, 537 K 10 ”40 

Complainant — 

^ . _ nc <2jn 


CompJalaant— 

dismissal of complaint on account of alrtcncc o' 

S. 259 Hi . . z - .V.I 

effect of omission to talc the signature of s. 2W 

entitlei'to be believed and have proct s issucrl ^ ^ 

cvidSw'iii inquiry under 5. 202, n-xd not lie 
confined alone to s *02 « 17 , 

ttamiinlion of by Magisintc to K t i o*'' 
s 200 {(T 

essential s.200 a 10 *• 

- how to f« made s 200 « o 

m'l'sme'itfoscciition luithonzed iiiulcrs 1“^“ 

is^a’l^nJon alfccieil In sn ord^r of dt ^ 

^ 448 K I .c 101 

U not punishable for contcmjit ^ 4Sa >i - 
tiny lie rcqulreii to give recognizance I •>r J pe- 
ante, s. 170(2) - 

inusi lie evamtned licforc calling esp 

'.ai.aon lot rro'«'’ ^ 
lliS"r.?''r<W.Mdo"'S-.Ih'l«loto l««e 

' ” .171 « 

, ■n|»W'“S 

■ ■ 

.,„r>o?< -iTclltlVo' .,nn..-C7s7r> roalnn. 

oiiiis.’oiit.e.imini t- " " . „unl7 , 

emission to esimine is a meri. irrv^ 

IcSiM'nny 1. Ion.7t,lo.l or .lelt.ntJ i» 

U intdo Irioto etmootuo. 

"...‘.li.. .. t-i I! 

7 

wantoi kiiowkdge by ^ 203 « 5^503 

when enn lie examined on commission 

w 9 ’’ 

who is a, s 4 (A) H 3 

Complaint— D isjiissau ,,nn s 4 

' ateence of. vitiates the trial and convictio 

a(sfng”on fiL^y iiiformalfon is notacting upon 

.gaS o ?elogoo by ■, leudatory d»=l 7 >5< 

amondmontof s_ „h«litt and , 

00 « 16 


Mder Iroi^rt 
t in s 4(A) 


„?„ot bo dismissed imde, S. M4 (3) .ho» «s= 
adjourned s. 204 h 16 
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Complaint— ). 

charge of defamation not made m but idded 
in subsequt'nt examination s. 193 h . 493 

cogniaance against persons not in but subse- 
quently added s 190 n 5 422 

competency of Courts to entertain once dis- 
missed under s. 203— s. 203 » 25 »17 

Conviction witliout a specific under s 199 is 
illegal s 199 tt 3 497 

Court taking cognizance without m offences 
under Chaj) VI I PC. exceeds jurisdiction 
s 196 rr 4 484 

defective does not render com iction bad s 537 
n 20 1141 

defined s 4 cL ti 

dismissal ol before examining complaint s.200 


I 12 


503 


dismissal of s 203 

dismissal of on account of absence of com 
plainant s 2S9 » 5 .. 641 

dismissal of for failure to pay process fee s. 203 

» 18 (XI) 616 

dismissal of without compljing with the 
provisions of sv 200 and 20^— s, «03 ti 12 SI4 
dismissal ol for default s 203 R.]7(i} 514 

dismissal of on (volice report cannot be reviewed 
under s 437— s 173 n 3 Sat 

dismissal of when presented by mwAA/ydf' s 200 
n 6 501 

entire absence of vitiates trial and conviction 
h. 637 R. II IMI 

errors in and < mission of is cured I > s. 537 (a), 
s 4(A) R.6 IK 

essentials of s. 4 (A) r 4 |k 

false to \ illage Magistrate is an olfciict v 45 
mis. « 24 

- 3 497 


s 190 


SOI 


Complaint— (fti itJ ), 

Magistrate of co-ordimte authont> cannot 
rehear s 203 ft 28 5 

Magistrates order when amounts to s ISa 

(i) « 6 4 

may be trail ferred before Magistrate decides 


law in 

4 t> 

mmi Set out facts and not merel> copy the 
sections of the Penal Code s. 19t> n 6 tSv 

no against a witness would lie 5 193 n 10 497 

no action lies jor defamation In respect of 
sutements made in s 200 r 17 5i>4 

no examination necessarj v« hen is in I rm of 
policereport s. 20J « 9 513 

no limitation for lodging a unless expressl} 

431 


iniormxtion to police h not 6 4(A) it to a ins 

i'L" » , . 


accu'ed wuh a dime not a. s. 4 (4 1, * 9 iw 

Idler trom pulhc servant xtatin^ evnt •« -wi » 

ofolld'cet** vl'*0(ii),'* 14 4-7 

lelterol Ooven mci t lsiiol.»s IVO • 7 

nvsde under K not to Ir; » ir 

delault *. I9S(1»V " S7 4''' 

Mvtlvtrstc hiving takm O'gi'tjirce of *">» 

take 1•n>cee^tu j;» ai,ai t 1*0^ v <\ t*ikx, 

Jiolleioe tlx> »li I t n ni h >1 i 1 v ir» 

I Uint s. tvo • V 4"I 

Macerate mu t rv<''«\l 1 1 * «t»'~ > 1 e c » « t 

inc t eirv- 1 iUl r t. ^ ix 

Mapivirate n UM Oval •» f a» je- », 1., O an 

\\ I and iwrnot rrVr t j»a«or t.*v.W 1. li" 

^J.,1 


1 14 


509 


not to lie dismissed till etaminaiion ofcom 
plainant s 4u3 ir 10 513 

not I } be entertained In CTse of certain offences 
agvinst jusiicc when s 19a 440 

ol ject ol s 4 (A) R 8 IB 

ol hrcadi of contract of def unatioit ofoffeices 

431 

ixv 

• e «*rtviM 

• , 440 

omission to record reasons fordistru ting trulli 
01 effect of S.537 n 19 1141 

on a ol rape accused cannot In* convicted ol 
adultery s. 199 r 3 499 

oril a.2v) R I 601 

ori4.tiv«l I) t to be reiurned s 200 n. 14 504 

orders that must Iv Cl nvidcred xs s.iBSfiJ.i'O 444 
|■erM>nv1 kDOwIedt.e neccss.»ry tna s. 2uo n « 50| 
|ietiiioti 10 inst lute |>roceedings under s. 110 nr 
s 1 45 of the Lode »iias.4i4].Rl0 Ij 

l«tttio 1 un Jer s. 4'v't not x v 2U.., » 5 5ov 

pohee C3J not fiermil wilh IrawaJ o' %. Jm* h 1 347 
l«olice rejioct of ntmengnira e reejee it a 
V 155 m 5 303 

l>o ice fcixxt when a s 190 hi), w 13 45 

|iru|'er grounds I * di miwil of a 2C3 m. IH 51s 
p.r.tionemeni of |Tocr>4 whe'e Slagh* a'e 
0 rrints truth o , 2W 5o4 

power to «der lorthre Injc ry 1 » d v*i v ^1 

Uxter».2-0 — i 43’ fz3 

|«o,«er1y laid R u*! le jrucr*. r-J » h rjvi vt 
axj {<rw.M im i_» e.. *. J-JO _ fi*a 

Tea>*.<u .etiess ti. {■ c.e\] ooL S 5< cl I • 17 Ns 
reav V f r V. v-h*'*. uC r'O' be re in./-* 

S. TU «. 14 111 

rrasous tor v. kR* s^tl tr rs ”! l< 1 




L. r- 3 I 
txl •- 




ce » s 5 « r. 

re cv 1 v ive e- 

V 4(4 « y 

a a t-oirr' x» b— a 

a.«(«iaL It 
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iNuex 


Complklnt— (fonr/i/V 


statements made in a depusiliun Ijy a cotuphln 
«nt winch disclo-^e an otTence not a a 4(A) 
ft IQ IJ 

btriki g od case irom iK>Iice tile is not k^a) dis- 
posaTof s 203 ft 19 516 

substance of must be looked to s. 193 « 2 49a 

summary dismissal of a. 203 512 

taking cognisance of informal illegal s 190 
(ii) ft 12 426 

turning departmental into a aiminal complaint 
improper s 190(il) w 12 426 

under Uunna District Cess and Rural Police 

428 

, 428 

s Unil 

428 429 

u isseiiger 

>j I , ui c di oeuets r ipet currency, 

I ilgrim bhips Rangoon Po»t Commissions 

Registration Salt Acts 4.8 429 

want of complaint under s. 199 effect of $. 403. 

« 40 . 557 

ulut amoiiiiis toasutheiem s 19s(i),n 2 and 4. 444 
uliit miistcoutiin s. 190(11) n 12 426 

what are not proper grounds lor di»iitissal of 
s. ^03 M 18 51$ 

what would and what would not amount to 
9 4(/<) ft 9 and 10 18 19 

when cannot be said to be dismissed s. 203 

II 22 516 

when is dismissed under s 203 Magistrate 

^ - 10(111) 1081 
518 

resumed 

4.7 

s. 190 421 

- 427 

, lid entic- 
ing married woman & 169 497 

withdrawal of compared with composition of 
offence s 243 ft 9 614 

withdrawal of by person setting the police lO 
motion 5 243 « 5 .. 613 

Compounding Offences— 
discharge of accused on absence of complain- 
ant in warrantoses s. 259 640 

what are s. 34S 773 

Componndable Offence— 

by minors idiots and luiiaUcs s J45 (4) 774 

< fiigh Court competent to allow m revision 

3 439 n 43 958 

, of offence will not prevent forfeiture s 514 

» 19 1073 

provisions as to 5. 34S ?73 774 


Compromhe — 

effect of h) I n icciiwal on oilier accu’SeJ w t 
suiimi ned a Jla n IK TS 

effect of on a CO, nalc ch irge s. Sla « 19(111. “S 
effact of on a suit s 345 ti IJ(lii) "s 

need not be cficctcil in Court s J4S « 12 ""o 

of claim f r mainterunct l>y lawful guardrn. 

effect of 4 4s3 ri S3 IKS 

{ictitfon of oiitt. filed caim t be whhdnin 
4 J4S « 15(0 
Conipniiory Labonr — 

tiihuiu! coinjio idable s.34s TZ 

CoDCculment— 

of stolen { rojH-rt) a ststinj. In nnyWiri'td 
summarilv s.2iy(jp) i'*’ 

Coficnrrent Senteneei— 51rc bi^NTfcscfs. 
ciiinot be aude 1 togthcr for; urpose^ofaj ;«-iI 
s. 411 n J ^ 

cimiot l>e {led lor purposes of apj’cai 

s J3 « 26 ^ 

illegal when 5. 397 «. 3 

l>ower of Court to award s- J$ ” 

Confeislon— 5<'<' Atet-sr l> ExAMi'rATiov ' 

accused t ) be examined when heretracts s 34 

admissibihl) of w hen retracted S299 e 2b 
admisaif i! t) of rccordeil ina different Unfu^P* . 

S.53J « 1(f) . 

apihcibihta o s. 01 Evidence Act 10 ® „ 
rtcordt 1 under v 1R4— s. 154 « 7 i ,» * 

before coi7)rt))ilii>i Magistrate to betreitcu" 
examiintion s 142 n 17 , ,, jw 

before Tore g i Court how proved s. 154 « >• „ 

before Village Magistrate admissible *• »«*>.* 
before Mogi»lrate not having junsdictioa in 
case s ib4 « 15 . , 

arcunu>i3nces siitf aeiil to vitiate its voluntary^ 
charaacr s 284 (iv) n 20 ^3, 

corroboration of s. ib4 (vii), ft 54 jiy 


- 3.S 

J .Cl « 43 33a 

effect of subsequently retraaed s 164 » « 
error in recording how and when may 
rectified s. 533 _ j.rtin" 

even a Magistrate subsequently 

inquiry or holding tnal may record a » 

expenence ofbTRAicHT J,as regards 
country w 164 « 60 , _ « i64 

formalities to be observed in recording 

i» notreduced to writing oralevidence inadnii*'^^^ 

>lble s. J64 r 31 s 5J3 « 10 
in what language to be taken down 

» 37 . , , ,ci « 45 334 

ID narrative form admissibility of ^ 

*»s^vidence though retracted ornotcorroDo* 
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Confeiilon— ). 

Judije should decide whether \oluntary and 
admissible s. 29‘l w 26 6 

jury to decide upon the weight to be gisen to a 
< 5 . 299 » C9 7 

long detention of nccused is no ground for 
rejecting s 164 (i) « 9 3 

made in custody of police and not before Migis 
trate, proof of s 162 w 18 3 

made to police before arrest admissible s 162 
R. 19 3 


Magistrate holding inquiry under s 202 is 
disqualified from recording a s 202 rr 23 S 


jiven in 

evidence s 164 n 32 33t 

necessity of corroboratlie evidence uhen re* 
traded s. 164 n $4 339 

iio/ri»«<i/«»^ presumption that was dulj re- 
corded 8 633, ff 6 1131 

I r ^ o 777 

1134 


« • under 

I •. I • 32«» 

• • it was 

voluntao.s 164 tt 92 331 

police not to l>e present at when recording 
s. lfl« « 38 333 

police not to offer inducement to tnaVe a. 169 323 

power of Magistrite to record during police 
investigation, R 164 324 

m wer of Court torctectdul) recorded and pur 
* ^ ^ t ~ , .<=1 «. <1 xa 

. SI.' 3^ 

. i 1 . 4 «■' 


PACE 

Confession— (runr/i/ ) 

to a Magistrate must be recorded to be idmls* 
sible & 364, w 31 806 

- » - u issery 

324 

s. 164 

333 

used III etidence hou quoted s. 164 u S2 335 

Village Magistrate not to record s. 164 « 13 328 

Aoluntary character of should be ascertained by 
all means in the power of Magistrate s 164, 
n)9and20 329 

xoluntinness of should appcir at the beginning 
Ota statement s 164 tt 34 332 

xoluntary character of circumstances which are 
deemed sufficient to Mtiate, s. 164 n 33 332 

what inducement threat or promise will ex 
elude s. 163 H 4 323 

when may be recorded under s 164— s 161 


32b 


Coofioeraent— 

for »hcrter penod is not good s 399 v 4 £ 

in a jail other tlian that stated in the warriut 


Cooftmatlon— Hu H Coi kt 
communicaiioi) of Sessions Court s. 379 { 

of sentence oi deal)) by IlighCourls s 91 
Itowers of High Court on suhmissioti lor sv 375 
and 376 6 

ptocedure in case oi diDcrence of oj im nun 
sut mission for, s. 978 .. 8 

I to I esigntd by two judges s 377 8 


Cenfiseatlow— 


wit 


liss 


^ wr* 

. » 633 

IIM 

rect rOc\l willnuA rcnitcair wltebcr »rir I- 
aille s.63.i « 8 (li) 

rrtonl of Ina Imiv I! Ic, maj !«• pfWTd to parol 
s. 631 r W *' 

rrciirdrl in I i gl h k lb4 ». sw 
Kill*-''! * '*■ ^''- *■*** * *7 *** 

frtPiclrvt S 164 pill) 3-15 

rcu*<iel nr<Twi) oi rorrvxlioraiion » IM ■ 64 w 
mraarvi »l*ouWl cirry pranica v ni writ*! 
urim^t y. II i ) mpv.1 wj ) ih.- roikrr 

4. I^4 « 67 *** 

fcl,-*! 1 " l-n »T) 4 IM pi 951 

* in 4. IM » 45 9Xt 
t»Vrn in ni>o !tt t«i gwag*- R IM » _ 5.13 


Coajagtl Elghii— ,Vr Kistitiiiun 
C onxcnllTe ScDlcBces— See M ill mls 
C enaeqesBU&t Relief— 
ojjm . ana; "-i s 4^1 (./ 

CBBicnt 

olinv wr d« rcnr |* «T«h g* ixn ru 
V 43< m 13 

qii<*v I o* I i raw o ri,«- 4 m U 
CcufU* } — 

ynttndtt ac*w ^zy^ 

CBBttilBUBB 

f n- « ■ 4 « iJ r-» Uf Ci;», 

er \ 4 Uf* y »i>44««7 
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INDSX 


Contcinpt-(f<j«W) 

rotnmiU'iloJwitncsv.slor intt 

aisclnrge o! ofTeniJer dnrRcd wuli on Mibmtv 
Sion of ajiGlojo s 434 lOn 

of judges ol I hgh Court (ron, muir 
' 437 ft 2 10t3 

^^*"2 •■''se evidence mjudicnl jiroeeedinj. « 

S 4o7 U I ] lOIS 

„ ^ ' ‘"^ge coRin^nnce of s 430 « 7 iww 
Mgh Courts power to piinhli fw nt iflirtul 
\yy present Aa s. 5 « 2 q 

Jfuprisonnicmof wuneib I r s. 4H5 IhT» 

jiirisdiction^of Uigb Court toconimit for \ppx 

'fnmhtdirc:ainryasMigi!.iritenscHo! igainsi 
hisauihotit) S.CS ff 11 

musyie deth uilh Ixiforc rising of Oiuri «t 4H0 

no unless Magistrate sutuiK ftuhi, coiirve of 
judicial proceeding 4. 4 s 0 » e 1003 

pcrsQii not to 111, punished tor unless opiiortii 

nits ^\eu iiimiu onsneriiirt '5,431 w i lolo 

jwwer of High CouM to punish for of inferior 
Courts s 480 H u „ 

prevarication nil) iniountto s 480 m 3 looi 
procedure m ctse of $ 450 

^en Court considers severe puuUhmem 
Tece3S.irj s. 43^ inin 

recurd in else of s 481 to o 

and Siili-kcfiisirir as* <f fictorc 

^tnction for prosccuiion ti«ces^srv in ^erinn 
cases of 3 jOa ' ,,4» 

‘eiuence in cise of s 4ao jftM 

specific ogence to b« snted helore pumslim^ 
for s 481 u 3 ' '’irtin 

'lint are App^ I s 2 » 2 


rewurse t isumnnri 


process of Appx , -s i 71 a 
"hen Judges and Msgutntes prevented from 
trying cases of committed before them 
selves s 487 , 

'vlien thr » IS no imenti n to insult there cm 
benos.480 rr5 ,^3 


Conunnance of Powers •« 
of officers transferred s 4 ) 


Conunttlng Offence- 
place of trial of s 182 


breach of cognizmce when t > be nVen s !«»« 411 
oy accused to indemnify his sirety it illegal 


Contradicting— 


police-officer by police diaries s 172 350 

Witness b> evidence l>efore police s Ift^ « a I17 


Contradictory Statements— 


accused should have an opportunity f esnlain 
ing s 236 » 18 } y 

charge of perjury on s 233 « 14 
Uvv as to s 236 n 14 1 


<•! n>iinttr<sscs of ttssnull into a single rise of 
tffny Is hill s. C53<i n ;i 6 


fo 


lOK to rules illegal s. is « 9 
cannot lie I ased on denDsiiion of nccuscd. 

V 342 n 22 „ 'lo 

Court to piss some sentence on s. 2(5 
disiinct to lie reairded fiefofe nciing wider 
b.5«2 « 13 ind 

f'r ilictntent of iij olence when duirged vd'’ 

• - - s- . - “ 5^ 


>i0 


1 rove griverofTrnce s. 23S « 40 . , 

lor offence other than the one diargetl if > ahdsi 
edl») S.837 n.31 II* 

firminoroncnce'vheneMfencediscfosevgrs'f^ , » 

ollenc'e nolinvnhd s 209 « 6 '«l*! 

for sulistmtive oilcncc when charged 
ibctmein only a. 237 » 3 
m 1 ease tried by i lury not chosen b) lot 
IHegaJ s. m ft Z 


101” 


after sen* 


•• « under 

1. /*. 2 

of minor offence no bar to commitment for 
major ofTcnee s 437 w 7 ^ 

01 offence not fn clisrge si 237 nnd 23s '»o os 

of several offences at one trill sentence 5.3o 
oil idmissfon of truth of accusttlon m summons- 
eases s. sja ^ 

on evidence recorded ly two Magistrates s.s-'"' 
on one dnrge withdraw vl of other ^ 

when allowable s 240 « e ” 

on a plea of guilty in n wamntcise s. . 


63” 


-» ncfed to 


64 


seiainty for beeping peace miv be required on 

*• ..t ‘ 

sectionSti does not apply if Uiere is no s. 34' 

to follow finding of guilty ss. 243ind25® 4^ 
to set aside when Magistrate refuses lo 
evidence s 423 w 4S . , . 

under Penal Code and also umler special 
fior the same offence fffegal s. 5 w S 
upon'istatemeiuabsolutelj withdrawn is unsaie 
S.288 » 19 ^ 

when accused pleads ginltj ss 22S and 271 55 b ^ ^ 
when bars subsequent trial s. 40J * 
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CooTictlon— 

when on one of several charges is reversed 


Coorg— 

investiture of Uistnct Magistrate with si^ecial 
11 jxiwersfn s 30 , 

Copy— 

of bond to be delivered to one of executants 
vvhencaseforwarded bypolicc s 170(5) 3 

of charge to be given to accused &. jio (2) 5 

of conviction and sentence of persons m military 
department to be forwarded to whom s 367 
R 41 8 

of depositions in foreign temtory admissibility 
of s 189 4 

o - I •'•«s‘es be given 


of judgment particulars to be endorsed on 
s 3Q7 R 40 ) 


879 

* 8 Jvt 


■ « ord 

S StK If I 

rcfitNal to grant Inblc to revision s. 43^ » »» 
remission of Court fee *vv) able on v S48 
right of lccu^e^l to of rejion under v IPS l>cfore 
trni s IfS ff I 
Corporation — 

»crvicc I f »u luiioiis AgaiiiM a t^(3) 
CorcneriAet Sf-eActlVti 1«71 >niM 
MU 


1175 

«*.« 

1175 


M **' ' 


iv»n 

. . V V ' lain 

I ' I » r litiu 

t ■ a « .v&iv 

j>o«Tr to onler Uvly to tw «!> i terred 
s. Uilv 

|t.iuer n ki min in Jn and •ltoe^v-i» 
kv IS an I IT J»*» 

p. «rf lo ane C a U»mi 

!» «»r I ' or ter I u i»l w tH tvi«i i 

— lOnrft »t iro t de* uT) k. S 5 tvvU 

l<i «r4 to c\ n n tklrn awyi vSSaS. Ui%i 
wvn »» 1 1 V i I VI SnJ k<m an 

I It e I wn r 'l»t a» aU K«ti ol \p; i Mil 
V 's ^ . taa.1, Uva^ 


Coroner ■ Act -{could ). 

IS not afiecfed by the Cr P Code // 1 to pre- 
amble Ixxii 

nature of the proceedings under u 2 to pre- 
amble Kvii 


Coroners Inqnest— 

in the (owns of fKimlnj iiid Cilcutti. s. 174 (i). 

R 3 »v 6 

Corpse- 

power to disinter, s. 176 (2) -196 

rules for sending for fast morUvi tXAmwvKUon 
s. 174 371 

when to be sent b> police to Civil Surgeon 
5.174(3) XI-, 

Corroboration- 

how fartJie rule as to bj formerstatcnientunder 
s IS7ofthe Evidence Act is modified b) c 162 
— S 162 R 10 119 

necessity of incaseof confession s I64 (ix),r 62 137 

reinctedconfession necessityof a 164(vi) «.54 Us 

Costs— 

all legiiinute can l« awarded out of line 
C515»/I1 - » riTi 

A| pellate Court cannot set aside order for pa) 
nieiitof c 423 « *>2 flOl 

asse-'Sment of or award of I) Magistrates 
successor s. n. II S')! 

award of should be mule at the time of pivsing 
decision s. 1(8 *14 .291 

awvrdof under s. Its Is within tlie disaetion of 
the 5hgistraie & 148 taS Afj 

lietween sul 'ect amJ the Cn wn. Set An ^ 


> 41 I 


til 


deposit (I lor summoning witnc^'ev in sun>- 
nvmvcase^ s.2(((9) —607 

High Court cannot fi revi»l in iiuLe ordf 
as lo In a|>] i aiiom under a 1(5 (siv),m. 173 
a.|(6«2( — 

In pci per to award again:«tan afr<rt afcuvd 
a.3(( « 13 „ „ 771 

Msgistniic to aw aril in |mv i ig d'-ri i m a 1(9 
• 10 .. m 

mav tieasveNicd In favour ot Irgdrejneke itJinr 
« t a party a l(t « |5 .. „ .. rH 

ot a umnvert a 3(1 « it an 1 13 .. 77l 

of cvnjJaifUwi when C3'< U*m rn*-,l at il.^ 
iiwiance of amr'nl a Sts • *'i 1 1 1 1 

of re'errnoe to llightiiurt v4S3(;i ul* 

leoiecv, vw 1.001 accvvevt ij kecore 

wben.1 8- (5) _ _ _ I 

rr-*j lr>i-g >*a*ivj^* e truy ir W i raw k 
d -.p-- r% uoiVt t>4.v \11 a |t« • 1: „ -^1 

«e tr» as miwx* t’' llfj* t 

s jis. m. r r»i 

«rdn It la cave t4*! f— e-»uj»c'Vl.»'v \JJ 

a is^ « • „ _ -»J 

l>ar.^r» a*m«d t y v ? v J t.*.e »•* '••r-- j 
taa.o« new *. |<s • is _ T** 

l»*»cr« llift, t k».n t*e'’..rf*iss«|t — r»4 
c4 Cvtrt t j xt-ile <» i-T i\ *5.1 
*a ».T t S'* » _ , 11 I 



38 


INDEX 


Contempt— (m/Af) 


■ ifromtr^m^ 

^ 10< > 1 tOI3 

EuingfMse evidence injudiail proccedinj, is 
s -IS? n II lOiS 

lieadoEvilhge cogiiWnnce of s tso « 7 iwi 
High Courts power to ptmisli for n >t 
b> present Act s 5 « 2 .) 

imprisonment of witnes-. f r s. 1012 

jurisdiction of High Court to commit lor \|>px. 

I s 2 » 1 III 

MnmlatdircaiuryasMT^istnte tises of ngainst 
Ills authont) s GS rr ll 101 

tmi»t lie dealt \i itli before rising of Court v iso 
n » tool 

IK) unless Magistrate sittin„ In the course of a 
judicial proceetling s. ISO « 6 lOOJ 

jKjrson not to be punished Hr unless < pportii 
mtv gi\en liimln inswcnn^ s 4St u t lOto 
power of II gh Court to punish for of inferior 
Courts s 4t<0 1/ 14 lOtU 

prevancation maj amount to s 4S0 « 3 ItaW 

procedure in case of s. ISO IWM 

— when Court considers severe puiushment 
iecessar> s is* lOlO 

record in cise of s IS| 1010 

Registrar and SiiUKegistrar case of lieforv 
S 483 1011 

sanction for prosecution necessar) m certain 
cases of s lOa ItO 

«eiuence in case of s ISO ions 

speoTic offence to l>e stated before punishing 
for s 181 u 3 1010 

what are Apps t s 2 a 2 i\ 

what circumstances iiistifj recourse t » sunimar) 
process of Appx 1 s 2 n 23 iv 

wlien Judges and Magistrates presented from 
trying cases of committed before them- 
selves s 481 toil 

when thr * is no intention to insult there cm 
leno s ISO ri S lOOS 

Conttnaanee of Powers — 

of officers transferred s 4 1 70 

Continuing Offence- 

place of trial of s lb2 III 

Contract- 

breach of cognizance when to be taken 5.19® 4U 
by accused to indemnify Ins surety is illegal 


Contradicting — 

police-officer by jvolice diaries s 172 
witness by evidence before police s 1(2 »/ a 

Contradictory Statementi— 

accused should have an opporUuiity >1 explain 
mg s 236 M IS 

charge of perjury on s 233 « II • 

law as to s 236 » 14 i 


Conyenlen— 

of coiinlcr<iv5X of nssaull fnioa single case of 
affray Is kid s 23^1 rt H ^ 

CaavletioB — 


6JI 

6) 


iNithoI noting and being member otuniawiu 
assembly not legal s 35 (ill), » 21 (r) 
by iteiicliof Magistrate not constituted accord 
Inj, to rules illcy,al s. IS « 9 , ■ 

cannot lie I ascxl on depixilion of accused, _ 
s. 342 « 22 “ J 

Court to iiass some sentence on s. 245 
distinct to be recorded f>efore acting under 


IVI 


the jifinapal offence only s.237 « 2 . 

f r major ofTence not allowed oa a charge oi 
nun r ofTenc>* s 238 n 3 

f r minor o^^,nce^when eiadcnce^ bisufficient t 

' r —vi - »n 

' 114" 

. . • • 

. , 

for sul»stantive oiTcnee when charged 
alKtroent only s. 2J? w 3 . i. i„, ,« 

III a case tried by njury not chosen b) lo 
illegal s. 27ft n 2 .(jjj 

inconlemj I cases appeals from s. !'« 
legality of where judgment written alter 
tence $.3)7 m 11 ^ 

necessary to enable Magistrate to act »n 

ol\*idor"’ Slence no tar to commimwl lOT 

major offence s I37 « 7 ,,p 

ot offence not In charge sx 237 and 23S 
of several offences at one trial sentenw s « 
on admission of Iruth ol accusation in sum 

cases s. 243 , «n 7SS 

on cv idence recorded by two 5'f 
on one charge withdraw d of other s 
when allowable s 240 2 5 

on a plea of guilty in a warrant case s. 

n 3 ^4 


se«^ for^ keeping peace may be required on 

S 106 „ a. S4I 

section 341 does not apply if there is no ^ ^,s 

W.S . .oes 606 


when accused pleads guilty ss 225 and 271'' 
avlien bars subsequent trial s 403 
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CoQTictten— 

when on one of se\eral charges is reNersed 
sentence must also be set aside s. 423 » 69 69^ 

when postfwning on plea of guilty by a oo- 
acaised m joint tml undesirable s. 271 u 19 S'"*) 
where a partl> annulled sentence ought to be 
■> reduced s 423 n 67 h)b 

Coorg— 

imestiture of Uistnct Magistrate with siiecial 
, i>owers III s 30 5i 

Copy— 

of bond to be delitered to one of executants 
when case forwarded bj police s 170(5) MO 

of charge to be given to accused, S ilO(^) SM 
of conviction and sentence of persons in military 
department to be forwarded to whom «s 367 
n 41 816 

of depositions in foreign territory admissibility 
of s 169 421 

r,^ — «»>. - ‘'“'■'esbe guen 


■'oiirt to be 


of judgment, particulars to be endorsed on 
s. 367 tt 40 1 


. • 822 

prl^onef entitled to of an) part of the record 
4 5 «H « 2 >»« 

refusal to grant Inble to retlsion a. 439 n ss •a-n 
rcniissfon of Court fee pajsble on ^ siS 1175 

right of iccu-e«l to of rejwrt under s. 16S l>elore 
irnt 4 16S « I St** 

Corporation — 

'cnice I / Ml niijojw ag iiiisl iC9(3) 10* 

CorcoeraAct SIrr Act IV < i 1671 Ariisinx 

\1U . , 1 

I'l j>olmni(.nt of Coroners CImi\ 11 issif lissii | 

»i uha ot jun' lialon liciwecn Coroner and the i 
1 re Itciicj Magibtrstr s.20 m 1 45 

Co ouersjiirlcs clnj* l\ I*s*m 

d Hies in I jowtr of C* n ners Oi*|x 111 I«»im 
J misdicii n to liK|uire Imo death'- s. 8 Imii 
j>.>w ers to li lid in Juest^ v 10 l»ii» 

jstwTT ti onlcr bcsiy to !"• di'inirrmJ 
N II 

I»>wer II ki mn n jir> and wuoesv~«» 

>iv 12 anl 17 1'*' 

p. wer \0 ane'it a. 26 Htisvi 

(viufT i » iinlrr t un*! s. rs l\»»i i 


Coroners Act {cottd). 

is not affected bj the Cr P Code ;/ l to pre- 
amble Ixxii 

nature of the proceedings under // 2 to pre- 
amble Kmi 


Coroners Inquest— 

in the towns of Iloml n> md Cilcutto. s 174 /j), 
H 3 


«i 6 


, V Mil 

Uui, 


Corpse- 

power to disinter s. 176(2) 396 

rules fur sending for posl morUm ttxaxmmUon 
s. 174 371 

when to be sent bj jiolicc to Civil SiifLeon 
s 174(3) 31, 

Corroboratton— 

how far the rule as to by former statement under 
s 157 of the Evidence Act i» modified b> s. 162 
— s. 162 « 10 319 

neccssujof in case of confession s 164 (ix) « 62 3J7 
retnaed confession necessityof s.I64(m) itSl Us 
Costs— 

all legitimate can l« awarded out of fine 
S.5I5 iv II „ IJ7I 

Ai peltate Court cannot set a>-fde order for pav 
inentof s. 423 n P2 POI 

assessment of or award of t> ^faglstrales 
successor s. 148 n. 13 J'M 

award o> should be made at the time of pissing 
decision s. |48 n 14 ,.291 

award of under s. |4S is within thediscreiion of 
the 3|agistrate s. I4K « 8 2!rj 

lutween sut ject and the Cniwa. Set Ai t s. I 
s 41 >r 6 all 

deposit of for summoning witnesses in suni- 
nions^cases s. 2«| (3) ^ fo7 

High Court annot in revisim inaL.e ixdT 
as to In »p| hcntions under S- 145 |siv),«. 173 
a. 146 a 24 _ .*79, r*" 

inipcvper to award against an alr-ent actanrd 
v344 a J3 „ 771 

'tagistnits. 10 aw jnl in jvis mg decl 1 m s^ 448 

" 10 ro 

mav l>easseM<d in favxiLr ul Irgd rrjvesefitJiue 
« 1 a part) S.I4S«|$_ ^ ^294 

oiw 1/ um-n-rt v 344 w 12 an 1 43 „ 771 

ol cxKojvaifu-a when case transirn>-i) ai 
instance of arnisral v 526 ■ 4o ..lilt 

of reference to High Cosm v 433(2) *f' 

•*1 l^o-secutoe lonl Loen accuvat t> s«aire 
when. a. S*a(S} _ _ 1 •»< 

oiN >la£i*a-ae tru) <* Vf n ruie c4 

d spv. rS *.-xV-r CTi v XII ». I*s » |2 ^ 

erler as l« larrsrt 1.- mt>o] ta llijh 
S 143 - _ T*t 

swVri I « In Cis« U »’>••.»-> wW XIJ 

Sl. Its.* » Ijf, 

|«aru'-» af rctrd 1 f V* J 

la alow c»js»- s. H» r |( 

oi High t t 
S<>«rr U Cosrt tjcale ct 
t a KT cai'cs V ixs I ^ 
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Coats— 

reco\ erable IS fines s H8(S) 292 

scope of the order ns to s. 148 « ‘i S**"* 

sepirstc order to pi), ii> iddition to fine is I id 
s 545 « 7 1170 

should not be awarded in proceedinRS \ mier 
s. 18S-S. J95(ix) n 71 4G0 

CoBOiel— 

acceptance of assistmce of I ubhc lro<ecutor 
s. 493 - 1044 

fniUre of appellants to refer In evidtiirc does 
not rehe\e the JudRC of his duties s. 4,j 
n 29 

instructed by pn\ He person mi) w itch ci e 
s. 49J « 2 ^ ^ ^ ^ lOU 

I IVOH 


CoDOtertelt Coin or fit&np— 
search for & 93 194 

Cesrt— 

a certificate officer laing tinder n<.nj,il Act I 
of 1895 IS a s 195 (ill) n i'i -<49 

arbitrator appointed by Court not a s t9a (iii). 

fl 22 450 

Assistant Collector holding i depirtmennl 
inquiry IS not s 195 (in) n 21 45o 

cannot proceed under s 478 after taVing stejs 
under s 478— s. 478 n S 1007 

Commissioner to take evidence not a s. 195 (in) 

» 22 450 

constituted under any law other thin the Code 
s 6 « 2 TO 

criminal classes of s 6 4^ 

description of offences cognizaf Jc by eich 

Chap Ilf A sa.28— 30 »4 56 

sentence which may be pissed by different 
Chap III B ss. 31— Pa 57 63 

District Judge acting under Bombay Distncl 
Municipalities Act mas 195 (in) u 24 45o 

does not include a Registrar and SulvRegislrar 
s.l95(2) 44«» 


s 203 » 23 i 

Income-tax Collector is a s 196 (ni) « 20 4 

Income-tax Collector is a within the meaning 
of s 476 «.9(i) ^ * 


1001 

land acquisition Collector not a s 195 (in) n 21 450 ' 
language of each to be determined I y 1 ocal 
Government s 558 1198 


ld\ 

1/x.il Government mi> direct Registrar or Sub- 
Rej^Istrir npj'ointed iind-'r Act 111 o' 1877 *® 

!»*• iletermlncd a CimI C< iirt 1. 433 -|®‘® 

mivexiinincwitnesscsat uiysngc s.540 n 1 
in i> rtipitft. 1 jienon fined to enter in o a bond 
s 338 ^ 

nieanitig wiler thin inlcmlCales 

« I » ~ 

I not t» tile IX) much notice of sudlcn 


of 'idditiuti d Hid isMstint s<^ions Jud(,c3 jj 
of the })olitici1 ris-idcnt It Aden is not a Court ^ 

of beSHoii 1 7 » 2 <11 

|H)IiCt;/>>/i/ft not a a 195 (In), w 27 . 

|iowcrof ()»ta) priiceedings to enable accu-w 

loget sanaioii revoked i.19S(xiiiij , 

|)»ucr of to release iccused on j rolw ion 
tooii roiuluct s 5h2 a 6J1 

txiuerif to examine wiiiiesses s. 254 «.9 
Itoweroi t> order to fje notmed the 
of 1 rev i lU-iK com icted otfendeo' s. 5&> .. 

l>ouers of Chap III ss «8— 41 

iwweroi 1 ower to restore iwssession to 

d)sj)osjc$*ed •* 522 n 14 „ - ^ a. 

Re,visirir ot f residency Sm C Coin noi 

fegistniionolfeensnot s ie5(iii> « 28 
Resident s nt Aden not i Court oi Sessioa ^ yi 

seme* ice w hicJi ma) be passed bv different ^ ^ 
Chip in 11 ss. Jl-3i ,, ^1 ii,«, 

sentence which mo) 1e passed bi of Map, ^ 
® •* 449 
450 

r? 

wliencompeiemtowithdnwpirdon s aJ3 w ^ 

Court fee— 

co| les of documents req iired by i ul he i 

cutur exempted irom s 492 « aJj 


oircojiei < f j roceedii gs remis loiif s. 

remission of on copy of order for maintenance^^ 
5 49U » I {a) 

Coert fees Act— .See Act VII of 1870 
Coart m&rtlal— 1177 

apwehension of persons s 549 t,ahle 

delneryto military authonties persons u o jjj7 

IS Corf IS w ^ 


to mihtary^ij, 
n. 1 


Coart of BesBlon—Sr^ Juki Sessions Juoke. ^ 

appeal from sentence of s 4l0 Sb' 

appeals to I y wht m I e.ird s 409 
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PACK 

Conrt of StsiloB — , '< 

as Court of Retision may call for records of 
inferior Courts s 43S 913 

can refer revision appffcafion to atldittonal 
Ses-'ions Judge s 438(2) 93< 

cinnot refer re\ision application to Distna 
Magistrate s. 436 n S (in) . 924 

cinnot interfere with order of attachment made ^ 
by ?Iag|strate, 5 146 « 23 286 

— „ ^ ^ 

656 • 

list 

o{ 

death to, s 379 821 

composition of jury in Inal of persons not Euro- 
662^ 

■ 822 

S. 7, « .1 . 30 

eMdeiice given at prelimitiary inquiry when 
idmissible in.s 2t<fi .677 


miy issue commission for esannnaiion of wit 
ness, when s 503 1055 

iniy issue search wamnt to Postil and Tele- 


|4t 

v306 n 1 722 

miml>erot jur> intnaMx-f irc s. 274 «>l 

ojieUiuK CISC lor j»ru>rciition In v 2v> #f72 

imwerof as t) odencrs ri*mniUtrd It 

■w 477 ««<a 

lk)\»erofCi'il and Revenue Couns to commit 
to a. 478 

Di'trict Maj:t‘trate«‘’rrf«T| •wrromr* 


^ ) »fh f>c ha* 

. »<*•••• icfj 

' . , ■ • .1 • 4>is liisi 

■ « • •» J t~'r> *» 

, . » * • r«* 

o' t ‘ trv « •'C» «V O r- |m o<m~i ’♦rt 
\tri WT n V «** *MJ 

Wtn I f» W IV»j» Ci«V a-aJ I 

law*, av r» aikl rs as n 


CoBPt ef 6euIon--{rorrr/(/) , 

procedure m case of person commuted liefore 
being lunatic, S. 485 .. £ 

racl of irnsoundness of mind, first put 

before jury s. 465 (2) . S 

procedure where Judge in disagrees withvcrdia, 
S.307 7 

production of prosecution witnesses l>eforc, 
s.2S6,h S 6 

j.. - - c 1 t'ffences 


051 

656 


•- , >•» tn tiiffi. Court for 

■ imble by 
■ blic rn>.e- 

CUis/ 

Uial b) sime jurors or assessors of sevenl cases 
in. s 272 6HI 

tnal-* before to be fiy jury or with assessors 
8. 268 .. - 6M 

verdict of jury in when to j rev ail s 3(W 722 

when proceedings m security cases to be fml 
before A )23iJ) ]6I 

when may, discharge order for security. * J21 200 

when to ^oose jurom of assessors s 272 (wi 

when evidence lor delenci. to lx tjV.en In. 

s 289 682 

when may acrjuit, without defence s. Jhto 682 

when may order rommitmeni of jv-rson itiv 
diarged s 437 t»'l 

when may report to High (.oiin fir re\i«ioii 


V. 438 




wbomay c«mmil lor tnvUry s. ?ih. 

C*«rt«f Small Carnes — 

a| {«*5s from cuti'ialoii • J. in ron tempt cvs«-s 
to what Court iooe 4*s J 1013 

are*ul«ortlin.ite t » !>■ tnn C‘» iri aiujiioi t » Hiijh 
Court tor th^ pii»povc-\ i.f » las (7t-s I *5 
(KVU 134 47t 

|»eaidei»<y suln^Jitutr to Hi^h ( «.irt f t IJn- 

I ufJSivrA orsl'<3|it|L»|S« 471 

Cavrt ef Wards - 

matterv I ■ t»- rr|«#tr 1 t.v « P * 4Sl!l 7a 

&tataaf— 

tut itiul «trfrii n I** 1 ♦ pH «' «<i iv ». 5t 
m Uat Ik llU(ia a 13 at iS7 

^tialaal Breath af Caatratt— '•r Act 
C rlnlaal Breach af Treit- 


•rt e->«r*»i|*l ■ 7 
jviOt tei . -.T » ^ t"* 

Or*s)saJ Ctmay'rary- 

J»»a i* k- • 
a r > rjr K M 

«V» 


- 411 

» 1*1 (7 * •« 




r,«-» // r. 
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Criminal Cearta— 

chtses of <5 h 2** 

Courts held to l>e rol s 415 t 12 ‘•17 

Court ot ipidice f-iUl not n witlnucCol the 
Code <s «» n 4 ‘W 

District ReRisinruot n, will in the luetniuj: of 
S.435 n 12 (ii) ‘•*5 

inauiie-lnx officer not 1 ‘c 4 tS r 12(0 0J7 

jurisdiction ot o\er liuntic liter his confine* 
mem m custod}, s. 4(’i r 1 *•2' 

M miblnte nctiuj; under thenonibv\ District 
Mumap.iht) \ct not m iiifenor within the 
mcnningof 1.415 ft 12 ( 11 ) 
nn\ lend for pohci. dhrj 1.172(2) ’••'O 

not bound to'piss n.p.inte sentences In cin. of 
con\iction of stsenl offences it one tnil 
s 13(11) r 12 Mlu) 

ofiencts concmznble b\ ss. 21 — 30 14 sS 

ixiwer to cill for reconls of inferior s. 415 ‘♦n 

power ot to tr> cases oi coniimpt coiiimtttcil 
before them s.417 - lOH 

pn>ce<hire of m case of oiTi-nces comniittexl 
liefore or ngiinst It s. 47b ‘•7‘> 

— in cascb of comempt before It s 480 10> 

“ ' ’ • , 1 nciibh pne* 

• 7«1 

4(r).e7 2fi 

• . • ss 31— 1.S 55 fit 

57 f1 

‘'ettleinent Oflicer under the Henj; d Tcnaiic) 

Act not 1 s. 43s tt 12(111) 917 

siilKirdmuion ot inresixrt ofcnmin^ sanction 
s. Ida 440 

suspensioiiaiidrtmONilof Jud^obof s. 2(1 s. 

to be estiblished b) I ocil ((ONernment v9(l) U 
1 1 be held It phccs selected m Local Ootem 
meiit s. <1 (’1 Jt 

to beoi>en 1 1 public except when s. 352 7<»» 


Zimina] Preseedlo^— 

a^tainsl I uropeins ind Americans, Ch-ip 

w\ni ^ 

arc bart iinlttss i>roj*cfly comluacd s. 43'i » IS 
institution of luinnK I’emkncj of civil 
tIcMi < 47rMf.33 _ ^ 

*ti\ of {lendmc civil litifT'bO'* ' " *' 

Crlmlaal Tretpast — 

cunipoumlible s 345 ' 

! Criminal Trial— 

Interiirctalion of the wofils in s. 15of the 

At'fnt s IS « 2 , 

onlcfsnot In, Xppt I s. H « 2 ^ 

orilers In, \ppx I ctS b. 3 
Criminal Tribes Acl-Ac Act \K\ 11 ot 1S7I 
airest without wamiU under, s. StfitciiV* if* 

diiticsof xilU^e headmen elu under s. 4S(i) 
Crops- jj, 

included in htid or w iter s. 145 
stindmt; nut covered by s. 523 r 4 »>4 

wheiicut cannot I'cattidied under s m ” ‘ 

Cross-eisralnatloa— 

accusals riRhi of. not 
olU 1 witness ilvintjoned b) the 

before commitment accused his ng**! of *'•^5 
prosecution witnessed s 256 « 13 
effect of not allowing s. 20.1 laJ- 
In 3 Sessions trial, must follow examination a 
cinnotbcTesened s Cbfs ff 0 iwund 

Micistntc committing under s. 147 if '«« 
to illovv and heir defence evidence, • 

*15 6S2 

of prosecution w itntvses, s.2Sb 
of prosecution witnesses nnj be ainvveu c 
after charge, a 21 3 « 3 ,.f,, it to 

proper reisons must be given for relu 
recall prosecution witnesses for s . -51 

pros«ution witnesses to be recalled f^r when 
~ w CPS. mer fnmin^ 


power tv order restoration of pii'sesbioii of 
immov able property in ci>e of 522 10-Hi 

use of compoimdible s. 345 774 

Criminal Intimidation- 

charge of whatnnv state s.221 illus 546 

secuntv for keeping peice on conviction of 
s. 106 141 

when trnbk summiril) s 260(/) 612 

when coiupoimdabk s.345 773 j 

Criminal Jail — 

reinwal of accused or convicted iverson from 
civil to s. 54t 1157 

Criminal Law Amendment Act, 1908— Sre Isdivn 
Ckiminvi Law Amksdment Act Air\ \Il 
right of audience under App\ I s. 24 \ 

Criminal MUappropriatton — 

place of inquiry and tnalln the ciseof.s 181(2\ 40i 


s, ,ar nil b r 

nghl of putting to S.216 n 7 iv f ire 

tumnr out of Court of perjunng wiinesb ixi 
condusionof s. 2S6 « 14 

bj the i rosecutor is the party ind^noi 1^4 
pbrnam In mminil cases s, 4^ " "-nuesor 
right to graiil pardon reprieves respu ,.j, 
remis.sions of punishment s. 401 

^apLnd for wife applying for sep-uaie iiia'n-jj^4 
tenance, s, 4S8 w. 31 


INDEX 
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Craelty— (fo«A/V I 

not necessarj to pro\e habitual s.4S8 

» 31 1023, 1024 102a 

critcnon of s 488 ti 32 1023 

Cunolfttlve Sentences— 
for distinct offences conimiUcd at the same time 
s. 3a (ill) ft 21 65 

passing ol for distinct offences when illegal 
s 33(11),/; 14 64 (ai 

Cslpahle Honlctde— 


Currency Note- 

property in, passes by deluery, s 517^ w 15 1084 

rule as to, modified when question is which of 
two innocent jiarties to sufltr s. S17 « lb 
(hi) .,*1085 

Castody— 

irresi of jierson escaping from lawful w hen legal 
s. 54 «/ 30 • b5 

conflict between mother and executor ol hlbcr 
tsto of minor s 491,// c lOli 

detention of complainant and witnesses in b> 
police, s 171 34b 


Oischvge from on execution ol biill/ond 
S. 500 i>34 

e<ctpe trom lawful in a foreign blaic where 
triiblt s. 181, It 3 

issue of directions in the nature of 

0>r/aj lof Tcmoxal cif prisoner from s. 49t lO'O 
of accused afur commitment pending trial 
s 220 

of children Slagistnie not to enter imoqiiestton 
of m maintenance cases s 4sS ft 50 Itr.v 

oflunatic,^>cnihnglmc!.tii.atnnortnxt s.4«; ”71 

jurisdiction of Court as to v4W(2J »75 

of i*crson acquitted on ground of Inssi itj 
s, 471 »*»• 

of ixilice in tuest 111 case ol dcalh m s 176 ■’'/ 

order fir rcKtorition to, of children iStegallj t 
Improperly detained, v t^i » 5 into 

(icinil) I >r escaping from lawful s. SS /» 4 w 

place ol trial I ir escjj ing from v 181 
judice nu) arrest widi'ui warrant |icrs*ai 
escajiing from s. S4 

|K>«xr to pursut and ix taVr es aj m, 

fr »m. a W . 

11 1 Icr ofxkr ol Mai.i>iratr I a w 1 u I ca ' v, 

V lb7 *1 16 

what amount' t i "r v « 1 ■ S ** 

wl en I'lav^nrr d li l trasr 1 l i |» e 
X. 161 «r 10 ^ 

Cittemi — 

C leva » o' < 'em ervt tM » xrra rg »' j ^ «* 

« sr".« . S.r t ) 


directions to jury in a case of, s. 299 // SG 707 

place of inquiry or trial in case of s.181 403 

Pfttnages— 

notion for when lies on account of illegal search, 

S. 165 ft 17 342 

Iiibiht) of unsuccessful party in Civil Court for 
during attachment, s. 145 ft 183 281 

Migistrate liable in lor unreasonable detention 
s 344 ft 24 - 773 

PofigeroBi BaQdlng— 

order for the destruction of s 133 207 

Deaf'fnnteB— 

enminat responsibility of s.S4l w 2 7S7 

Deafness— 

inability of accused to understand proceedings 
by reason of s 341 i/ 4 788 

Death- 

abatement of appeal by, s. 431 911 

by accident police to inquire and repviri as to 
s|74(i» 358 

oonfirmaiiouof«enlenceof by HigliC< urt s.31, St 

execution of sentence of s 381 8Za 

lorm of s^ntenci. of s. 3<'8 837 

in police custody who to inquire as to s I'b'l) 3'’8 
in prisons w bo to inquire and tv w tl as to s 174 
/» 11 - 8V8 

miiiiO by ^fag|stntc Into cause of s. 17G 397 

Judge t » Vl vtm 1 ivsontT alvout aiviveal agabvst 
sentence ot, s. J7i (3) SZi 

limiiaiion lor at i>eal against sentence of s. 371, 
e I 823 

nules senienctal to exempt from punishment of 
wliipiing s 3*13 KO/t 

of hustiant pending prosecution for adultery 
does not amte It s. Ib9, «. 6 » 4W 

ol prisoner Jii! ri give notict I A| | x. \ 

17 exsi I 

« n sutwUxion ol srntrnre I High Court nu) 
dinm luraher Imp iry » 37S 8£1 

semence o* tv Ses'ions Ju<l„e «» Adliti>nxl 
Ses'iom Jud^e to le su' »xri i ■ corn rrru n>n l>y 
litghtoun s 91 (*) SI 

setvtewee tfv lie swtiouue'l \ > High C > «a 1 r 
C«>rf fnun n % 374 •"2 

>uddrn Of »u*jnci iu» c4 a 1 u iT*"an *. 174 (i) 

• 12 _ 3VI 

lo Vii V 1 O Ura« even la jury cvses v 7'* « I »'» 
who I re, sea »t>l Ira s'ldwlirn x •} i ■ w'.^n 
0. 4S 1 1 74 

D«8U- 

Oue I •tm-'^n**-' tp » **•* *>» • ' as tf/ 

Dffty — 

DffaBsUaa — 

r* *fe if P •* 4 r ** If-* » '•r. 
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INDEX 


PACP ■ 

Defamation— I 
offemale malerehUNCCm pnwnite W 


DefloUIoni-^f^m/i V 

IIij.hLoiirt s.4 0).s.2(<f).Fxtr 
liiM >r> tjckci s j I ns. 
in imrj s. < (4) 


who Is \ [ urson ajiKncvfd hy di-pentls upon 
circum'-tanccs s lys / 5 

Defamatory Matter— 

priiUiiig compound ible s H5 773 

saieofwntien compounding s. 34S 773 

Defect— 

in certificite oi mLmonndiim winl evidence 
Clinble s 364 w 27 

m charge ot noting s 537 «32(\) IH3 

in clnrge \itiates coiiMCtion « 5T7 n 36 1143 

in comphint s 637 « 2u •*41 

in conlessinns s. 537 

in judgment s. o17 « 45 (v) 7745 II4B 

in orders gnnting sanction s. GO 1150 1161 

1 1 proceedings does not mabe distrainer a 
trespasser s 533 HS2 

in trial when docs not render it Ino|vcraiI%c 
s 223 , . , 

of obtaining sanction alter charge framed »• 
cured b>, s 53a n 6 1136 

where is one ol diiplicilj and not mhimndcr, 
s 537 ma> be applied, s 537 « 42 114® j 

Defence— 

before Sessions or High Court s 290 
calling on the accused to enter on fits is es«en 
Hal part of cnminal tnaf s 289 ti 8 
evidence for aihen to be taken in the Sessions 
Court s 289 , 

examination of prosecution witnesses alter dose 
of effect of s 537 w 52 (11) I lf® 

filing of wntten statement of s 235 ^ 

in summoiis<ases s 244 ®®' 

in warrant-cases when accused called on to 
enter on s 255 

nature of to appear from record in Sessions 
cases s 289 n 10 

omission to call on accused to enter upon his 
effect of s 537 w SOfu) 114® 

omission to Mate 01 accused in diarge to jury 
s 299 K 22 _ 

procedure in case of absence of witness lor liie 
Sessions cases s 289 n 11 
right of to use eaidence given Iwfore commit 
ting Magistrate s 288 n It 
Deflnltlona— 

Advocate General s 4(a) , 

agent s 32 Eur Vag "JJ 

bailable offence s 4(6) , 

cattle Cat Tres s 3 Gen Pol si ^ 

charge s 4(c) jg 

Chiel Justice s 4 (a) ,7 

Clerk of the Crown s 4 (c) 
civil prisoner s 3 Pns 
cognizable offence s 4(y) 

Commissioner of Police s 4 (^) * 

compla nt s 4 (A) 

convicted criminal prisoner s 3 Pns ic 

ruropean British subject s 4 («} i " 


as used in tfie Fxiradmon Act s 4(4 n 2 
ulticer 111 diarge of » p >hce station s. 4 (/I 
place s. 4 (^) 

, leader s 4(r) 
iKilicc station s 4 {s) 

1 ubiic ! ro>LCUtor s 4 (/) 

summons and w arrant-cascs 

DemeanoBr— . m 

ol witnesses Court may record remarks as to 
s. 3 pJ 

Delivery- psi 

oflunati to care oi relative s 47s 
Deodand— 

meaning 01 ift Appx. MI) s 36 n « 

Deposit— 53 : 

iiiavamnicases *" tiie n « 

not to U credited to Government r 2Je « 
of expanses ol witnesses wter commitment 

when to be made s 21® 

of expenses of witnesses in summon 

of'osh or’Oovernmem i>oi>er in lieu of twn I 

s 513 

not understand the language of ^ yj 

,s recorded may be corrected s. t>0 " / Tsj 

I correciion_of s ^0^^ j 


reM^d in colony not admissible as 
taken^m the absence of accused when sdmis-^^ 
sible 5 512 « S07 

taken on commission return ol s su; 

may be Inspected and used by jO, 

the rerord should show that are taken m the 

presence of the accused s « a 
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Depaty Commisslonftn-' 


Depot; Haglstrate— 

in charge o! current dutio oi Distnct Magis 


Deserter— 

European, irom Army or Navy, as to arrest of, 
s.5t cL(6).n 32 89 

from Army or Navy, arrest of, withenit warrant, 
s 54 (6) 83 

renardior arresting s.64,fl 32tocL8 89 

Destruction— 

oi obscene and libellous things s. 521 1090 

ofiood drink, drug or medical preparation s 521 1090 
Detention— R ejiavo 

define s 167, « 2 ,H4 

distinaion between under s 167aiidunders 344 
-s 344 n IS 771 


case o( Illegal or improper s. 491 


DIarjr— {crw/aL). 

{KDper useof the speaal s. 172, u. S 3;>1 

speaal is a pn%nleged record s. 172 r a 352 

sample of a case, s. 172, n 2 3o0 

statements in, when can be used as cs idciice 
s. 172 RL 8 3^2 

when accused entitled to inspect, s. 172 «.s 3:)1 

Dlbrngarb Frontier Tracti— 

Code not in force in 14 

Difference — 

between s. 19a and s. 476, s. 195 (ii), /a 11 and 
& 476 n 4 

between sanction under s. 195 and tiui uiukr 
s. I96and the foUouiog seaioQs,s. l9t),R . 4s4 

between s. 21S and s. 432— s. 437, n. 15 9J7 

between tender of conditional pardon uid uiili 
drawal under s. 494— s. 337, R. 21 747 

in the modes of trials by jury and with ihe u 1 
of assessors s 536, n. 2 llju 

no between tresh and further iiiquir) » 4> 

«■ 42 yjt 

of opinion amoiij. Judges of Appel] iit. Court 
procedure on, s. 429 g{U 

Direction— 

when for further deliberation proper s 302 n 4 717 
DUcharge— 

after full inriuiry not desirable a. 253 r 4 
I alter of jury or assessors Judge not Competent 

toreceueevidence s &i5 a 4 ivij 

an order of by the High Court Sessions under 
s. 3J3 ciaiiot be set aside, s. 43o m. *< trj( 


o! arrested womtn alter childbirth ». el n It 99 
oi documents in lostal <f Telegraph Depart 
mem s 95 

of females (xiwerlocomjK.] rotorauonoii s.$52. t isi 
of lunatic on cenihcjtc of lnsj>ecior General it 
Msitors s. 474 9"^ 

oi nfuried woman coinj'ottwdable s.345 773 

order lor w I cii nU) be a| plied for, s. Ib7 »t3 

of olfenders attending Court ». 391 TV- 

{ roMdons a> to do not aj ply when mal i> 
commenced s.351 *.3 

ol i>crson arrested without warrant, s. t>J **7 

of recusant cxiin; lainant ind witnesses b) jk> ice 
a. 171 - 27 

oi Willies cs dun ig imr'tifcallon, v lt>U ». — 3I> 
tienod >J of )oudiiul olciiJer in a KeJoma oo 

must l*e I xcd An’*“di» IN, K 9 - a. alw 

when order i^sr m->> l«: *i 1 icd lor a KT «. 3 »«4 
DcurmlBsUoa— 

w ijues I > 1 o. aJ n ssit 1 111 I es i Jr »re gis-rn 
l<lore co-mi mng Ma^isJ-a e a 5ss» ■. jj f*# 
Diary— 2x-/ I ouca Disat 
CO n s IV IV 1 to Iw iu» Ir Imivis cv ui* •>- C 
K I— • a - , » - 

C Hit I »» iv> tv WTT t > m*Vr fT oe-w' i » 

isTvt.r. r,,v V fX* 11 , 

o vvn o mu » n f V I ^ • 14 vsl 


improper a. tw r 43 i, 

in cases cl doubt, unler a 25J it the jeoj^r 
course s 253 m 7 t 

in a summonst^se tried as a warrait^riN^ 
amounts to aojuittak a 245 a 3 t 

incise ol im,eo’er no re ere nee to Hiv'i Ct urt 
necessary a 4»> R 34 {i 

'Ugistra e bat jiowcr to re>i« jr lorr h 
alter and to commit, v 2.A3 a 13 «• 

mea Jigo the irm, in a 119 a I 

ooipcoc«:Ts ing lurthrt- agalutaccutecja <r» jc 

ot warrai l amour*t to a a 253 a 5 t 

ot accused «tit «»»al i>* f>T\»<rty oa, v jlj ■ j j 
t««f K 

— de~unditj ball sra. v 4f7 10 

on \i.»ova e^enr-aJ atJjtsg jr '»s -> 
a 333 ] 

on a rscare o< cv— ^vaisis* 13 w— 

a V »»• via .c ctfca r 1 34* a 

— j-owrt tstfdef li _-y ti. * » a 4>1 

oaaa'*K U-»» a“r» a. 4lc « S3 (sj * 

ieac'Tts**! o ’ i< i . a'T-* r j 
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D!»chM^e— {i( «//). 

of hooJ fur niiKiriDi'e ifjer Iiivc^Jli, ihon, 

-S 17< 

of jur) i« i.i$e 1 1 Mcknc'< ^'f I rl otit f R W»S 

7-1 


I lusjHcior 

Genir»!or\j>li»rs s. 47^ f 

ofixrs II n'l rthciulcil b\ p^ilice s^^ 
of |‘cn'>n I iiicil on to sicunti (ot|>cw 
or i,tHHU>clu\lo«r K Jt*! - 1 

or j rv«c<.Hii 'll wiiius in n irrimc i^c*, 


I 10 


Ktl 


il snreilt> for c.'tn!uct ir k *'*'* 

Jfcfnint r n |-*o -o. 

on Mibmixsuni or i( j*crvin chuj.etl 

SMthcontonut «i.4st lOlI 

orvler Oitrctin;. t im. t i Iv; stnuk ift i> mi 

V 411 n UHii) r ^ 

infer il Irv'l C'en titer iliirtr Oiuvn mj» 

N .10 w 5 

jow-ertf tmirtif Kc\i«nn to onfit (uthei 
in jmrj m cinc of s 4t 

revision Ij Court ot Vvlon or ''Ivl tnti. In 
cist. V I tmprv'i'er v W '»3t 

riile> for.ot \inNoner> on \ i)nii.ntot Inn, s u 
w 4 07 

ttmler 'V tin ismt wiihin ilte vco] e if > 4»« 

— s t. I (iitt *r.i 

umfer ^ .S'* n iti'cretioiur) i«oM«.f v 2.>4 « 4 641 

whit amotims u> i v 437 « o ‘U' 

when UIrH Court v» lU ikh tcnnuiwc outers n 

V 4'tt> H 43 •)' 

when retains I ir to f«e Tecv>u\ed s .*>Vn n tsT* 
where time n w \iu of iurnhstlon n >t lie 

jni*er course s.st » s (C4 

with wit cot sUlefUv tfie eviJittsX «.u leanJ ii 
illeRul *• osj « tv w s 

withilnw lUfoni I ro esutu'n 1) I nUii. I fv c- 
CMtor, when nn nints t > s 4 »4 loti 

Dheevery— 

of jversoiis wrwii}.!«llv conhnevl » It? 

Dlicretion— 

nl use of in ulinittin^. st vtement in nte t<ion: 

comnmtin^ Mik.i init s n “ «r'4 

fnlure t * e\«.rv.i>e not errv'r In jxnitt of liw 
X 51i> u l(» fJ'b 


'ol 

■ I - . nSS 

of n Jujge t$ open to review Ij n Court ot 
Apiseal s. Ssi,, «. ih 6^0 

o! the in piiniij Maghirete oosht not to l>e 
fetiereiUvi a sui'erior Magistrate s.4lP« « '34 

IvQW-er of transfer should not l>c used without 
due V s-s • ti> H-f 

reined) tor linirviKr exervbe of 1) Impiiring 
MaRisiraie s,2vft» « 

revision where Lower Court nilstuses it*. x 4tS» 
n I<i 950 

v'oted in Courts under x 540, liovv to be escr 
clsetl V 510, w I U54 


OUheneitUiiftppreprUUoB — 


net 

*01 irs to Ise sttlcd In the di ir^e x iiJ |2U 
DUlnternient — 

<{11^11111X11 f )f Invcsltrttlvn wlxi imv iTiW 
X I7i 

lulex f ir V 174 
DUmiitll — 

I irf Mirinisnuig iTunif x ?i t w l '•* 

l»arc«1 ni il ol vcvxised noKtouiuUvr if com 
|Uin X .05 » l«(viil IW 

dt 1) < I Migl trues Kl uc 

riiKtii uioolerof t n comj 1 uiit x W k 21 '■* 

cils tiKX < f civil rernetlv iw gn mi I hx- ri a ■*> 

X ni.1 f jx{u) j * 

«i M funn lul IS ii t x2v\t *20 J * 

ivrdelniU s. 2iW h 17 (I) ' ! 

t xf w lilt « I xuxtion s ui.1 « 21 ’* 

< t a| le il tnerel) hr alisence <’f sii'cl-uu in 

I re |H-T X ',1 w 4 

X 1 Cl 1IIJ litiu tin ler X IV c-inii'l l«c 
«n Icrx 4»e * -C f,_ 

« ‘o*mi film mule un l-rx l‘»a—s 2v»3 * ‘ S 

< f omj lunt sHiiunnl) x -M3 - 

• t« mj ’ll! t iiimmuil) gre iiml'Pl tkiix* st' css ^ 
v2M '* 

olcvnnlti It ri lUin tv ivvv 1 rvxxsx t"! 

V.i4.,r ^.,,,.,.^^^^.>1', 

,li\.uiUlm 1) Mii.1 true iKMr- OmI 
Itx III 1 rvxxt nil* uii fer x 4"s » ' 
oiiextriju li iilln rmUi n x -tW » lx - 
iuUril with litre iv.iishine tolx set t-iW 

in^iirgMinl f'r of icomp uiU.'.S'W » P 

reiin f‘f if iimjfilHt mu t l>c revunWl 

X-«'’ «• H . .MTS 

rxlaxvlt * Issue \ rvxifss au) uiisiintio, n cinf 
laiuU x?i « " 

levivdit vimi'lviiU alter Us siimmir) x 2Wx 

whvt” «v mi ivroi'erRn.uiiM'r <»{ remj'ljlnt 
s rut r is - 

wuh'ui exvmnuti n of avmilmum x .'s 
w tx 

DUobeileBei— ^ 

itooler wn kr X Hr null unlsJuMi «• 5J2 

DUpesal— 51c I isUiKKiv 

»l iiKludci iksmxll n or torfoture x 

if X ptvjpenj indmles th< de inxmon or 
tenure 1 1 {uv jxrij “s .i? 

ot monej given nsl rit e to puNic servant x ^ 

ofproi'ertS reR-irvliivivhldi<vi''ence committed 
S.'l7 jU" 

of|rotx:rt> Chux MUl - 

of jxi ixfrt) seued bv jxs i«^ x s2* 

" ' "7 " W 

^lOf 

• iCbl 

;• ic!i« 



IkDEX 


47 


Disputes— I5 ij!o\ablb pRorBRTV 
about crops or other produce of land if uithin 
the purview of s H5 n 49 2aa 

as to collection of fees from pilgrims not u itliin 
s H5 n SO 2av 

as to collection of rents if within the jiurvicw 
of s 145, n 48 

^ ' t lib 

1\1 

I < 1127 

uilhin the purview of s 145 n 52 2»6 

as to succession to Muth not uithiiithe purview 
of s 145 fl. SI 2»6 

concerning right to officiate in a moviue or 
temple s. 147 /r IJ -SS 

concernin,, lights to the offerings in a temple 
not within s 145 » 52 2d5 

m |uir} as to jxissessiun of Imniovablc i rupert> 

S US 241 

M 2vl 


|K>wcr to attach subjectof s 14b 1*. . 

procedure in case of s MS 24J I 

1 roceedings m such cases regarded as sum 
nioi s cases S 145 n 109 ’os 

when 'itid wl o may interivre & 14$ .4< 

DIsqaaiiAeation — 

by reason of inspection of the scene of offence 
l») Ma^istnte s 5vb « li im? 

Magistrate taking, a mere formal pan in the 
institution of proceedings n > under s 556 
•/ 16(1] . >167 

of Judges Slid Magistrates to to v-fxrs of 
t'crsotuHnUrest s. 5Sb DM 

of lurors » 278 

of Magistrate to If) esses in which \ vidm i' 
withdrawn s. 3J7 "4 

« -- - I ) tjtn 

, > • • libs 

• ■ ■ . • tor l) e 

V ss< 

I7ui) 

where Magistrate is the serva t or snlsjrdinalc 
of the prosecut »f s $5 # Ispi >l®3 

DltUecl Offsnee— Srr bi sti sets 
apI'Hcatl m of V 3S confined onl) lo % SS U 
». 6 M 

OSes wlxre o*tc ices of same rhanirsrr are rvot 
s SS « 17 I* 

Cl nvicti n and ju isl merit tv atielftiert «>• 

tlieft arid 1 *r re -eiung stolen jexvpmi iTTgr^ 

l*r a s$ (iiu<« It* 44 I 

each an v f t»Kl( rail’s i « Ikv I, trf *trv i.~t »s 
s ts« « 6 

tciMaucrs o a. S5 1 1 I • ir X a ?S4 * a *4 / i «“j 

wt »l aT il at cantv l lie tnnj t «gr* er a ISa 


not trespasser for defect of want of form in pro- 
ceedings, s 538 1152 

Dist'eSS— Si-r* \TT\Cn'lVNT 
execution of sentence of fine b>, s. 386 82ti 

not illegil for defect or w-mtof fonii in j ro- 
ceedings s. S3S 1152 

warranto! and order for imprisonment not to 
be simultaneous s 2sU ti J 2 62J 

DutH t— 

proceedings in wrong effect oi s 531 M29 

Disltlet Jod^e — 

power of Sessions Judge to trj offence for which 
he bis giicn sinciron in his t3pia!y of ir. 487, 
w 5 1013 

power of to try cases of contempt committed 
before him s. 487 w 5 1013 

DUtrLt Uagltirate— 

addiliom! when first-class Migistrate nny lie 
aiipomied s TO 32 

affidavit b) is to impartialit) of Siib-5|igistrate, 
s 52R n 44 IMS 

alone has )un<diciion itn Icr s 553 » 4 MK2 

alteralioii t ) m amountof mtintenince R. 49<i |o;i> 

appointmeni <if I iiblie I roseculor b) <.493 101.’ 

app^immemoi s. lu 32 

as Court <f Kevioion mu rill for records of 
mfenorcoiin* s 435 911 

— lo receive cave for* trded liy SulsDivfsfonal 
Mvgistraic s 417 ‘••M 

whni tiw) K ler commitment of person 
disfhitged V 437 931 

— niav direct mien >r Loiirt to in<|uirc into 
< thef V fivnee «. 437 fHI 

ma) or Itr turt wr i |uir> v 436 923 

nsi> V ivpen 1 senieii i (■.ivhn,. rvfrre ice I i 
MighC urt s 41S 931 

l.mcr ol to filer s-es it v Ju I c » ja K.eT«l 
> ftS t • iii^h I uun V. 435 » 10(111) ms 

1 1 rrfrr (Too-e Ii gvrffofce bo[iirl fen- 
vlrnt lo lligtl C sirt ». 431 It 3(1) 
ibr« f u) rT;**ft r » Mig*JC t^t/ 


. 431 


*rti 


ca > t a n a ter s*-v i mv JiaJ^r fuv dra t with 
th*- Ca-e u lih-r chapter \X\11 «. 43S 

• 10 <11 916 

car vrt iMue o* u j e « >. -1 a rc* rerse 

«. son K : _ loo 

caTVC lie ^ (<xr.e^-i » * (»r "TT nr r-i~e.l 

l<c leef >i<.4 v>’a£» xT » 4*»< • SJfif) yfZ 
Of s<t rr*rr rvi» eta we »j*e t > s .» * -ufe 
Vai t r* e X st< ■ IS le s 

i«— K<c-3eT k «vs re rf ir^» 1 S«-m 

Ju*.,TV I > 1! ch » «JV * 16 I »!« 

ca—vt wt > »• r»se x-'T u til 

■ 5 II _ii;j 

c« »< wt_ * *^1 »•'» J j’fvrm V. 

w „ a «3V a (I I » « 

rn save <i » 1.4 e «.r en c t.< r< ^ tn • 


CUCV-l-i- ■rreJQ.rijnli fclJ»» 

e»*wr“«. U,e-«>*- » c^t 

re--* t » -» « 1 » t 


tllM 
_ 4 1 
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District Magistrate— ). 


ilelcgatiouol iHjwtrs to s 1J(J) jt 

uulyof when cun\ictionib hj SiilvM 
not coni|)eteiit to t ike cogiii/ ince of oltLiice 
*. JJJ tt to ^ 7g7 


J O (njnei to l Uei.1 I I' 
S. 430 H 38IM) 


1 o lo, to re<uitMckr 


DUtrIct MagUtrate-{ri>«/(/X 

not debarred from sanctioning tnwecutioa 
tinder #. 182 1 1 C. or trying under s. 29 of 
Fol Act a 556 n t6 (if) Ils" 

not debarred from I earing casea under Opum 
Act •£. 550 ff J6(i) IIS7 

not debarred from hearing npjicjl againt 
coiiMction untler s Ih.', IrC s. 556 
A. 16t</ Il)!7 

not lustified in directiii), that cd«es oi a ;unt- 
cular cla^s shall tie rci*ortcd to him bj bub 
ordinate 51 igistrato s. .02 w 9(iv) 507 

on apilicition of Sul)-5Iagistrate nay is>ue 
ct>niR]|««iori s.506 


directs lurtlicr in juiry by 1 1 irticular Maeis 
(rate s. 5 0 r 5<i} ** ij,^ 

in ease of improj or tUsdiargo should deaf wiUi 
Uie casehunbelf lud not refer it to Higti Court 
Si 25J ft 9 

tnierterence by when bub-Magistraie ordtreU 
process to issut s .02 tt I f ooa 

lurisdiction to hear api>ed wlicn he ga>c 
sanction to 1 rust-cute police ofliccr s. 487 
*' ? 1014 

jinsdiction ot to disdiargc accused liter 
Calling SucsMagisirate s proceedings s. 20J 
fA «i ^ c V . »'•» 


Lral Goaernmeiit to appoint a I rsKlass 
Magistrate as s. 10 jj 

Loral Government may empower to avitfidnw 
classes of cases s 528 IHg 

may after taking cognizance of a comptaiiit 
under s 20 Cattle Trespass Act, transfer the 
case to a Subordinate Magistrate Appx VI 
s 20 « 3 

may commit tor trial s 206 *23 

m^ depute any Magistrate to inqitre into 
disputed possession or about easements 
S 148 2^ f 

may direct investigation with respect to rape 
by police-officer s 561 II9S 

iniyholdmiuest s 174 (5) 356 

may issue commission for ex minitio) of 
purdah witnesses s 5O6 h 1 lOM) 

may issue commission for examination of 
witness when s So3 I05o 

may issue search warrant for house s. 98 I34 

may order maintenance s 488 1015 

may irohibit repetitio 1 nr cuntiiiuai ce of 
public nuib nice s 143 »29 

may require [ reduction of documents m 
custody of I ostal and Telegraph Offices s. 95 129 
may require securty lor iieace on conviction of 
certain offences s 106 141 

may tender pardon to accom| lice s 337 742 

may try summanly what cases s. 260 642 I 


imwersoi s]>c<.iiiiy enitiuwered topasssenteice 
of imprisonment in default of line s 33 w 7 6 

l>uwcrof to Call proceedings at in> stage 

l»»wers<)f *v43a(lilf « 10 

jiuwerot <0 rcMse his own order s 43o »» 8 S' t 
powers ( i to define local junsdiction of bub- 
Mutstriie s. 12 ® 

jMSwersof to make rules for benches, s. 16 ** 

ixwker of the to set aside conviction b) a hftf 
cliss MagisirMc s 3s3 « J8 ’ 

IMiwer of to transter to an nddiiioiul Dfstnet 
Magisinte s. 52'< « |5 

power of to withdraw cases under# 107 from 
the filcomiilordunit Magistrates s. Ili7 «.!» 

i>uwcrof to withdraw towers conferred by hini, 
s.41(2) j ^ ’ 

IKiwers of to compel restoration of abducted 
females » 552 "** 

|>owcri of officer lemporarilj succeeding w 
vacancy in office of s. II , ^ 

to define local junsdiction of bub-Magi*- 

trale s 12 e, i ** 

— — to dispose of a case pend ng 011 the file oi 
bob-Micistraie s. 203 « 5 

to lake cognizance of offence against 

accused mentioned in PolicBreporttoSulr 
Divisional Magistrate s. 190(111) A 23 

to demand security for p^ce on infornia- 

Uon s. 107 ” 

- — from i>ersoii residing outside his junsdic- 
tion s. 107 «. 23 ’ 

lo take security for good behaviour from 

person outside junsd aion s. 107 . 

l>roradureto be adopted by empowered witn 
special powers s. 30 m 4 gl 

punishment in default of fine s 33 » 1 
relation between and additional District Mag'» ^ 
trate s. 10 n 3 

reference cannot be made to after convicuoi 
s3««ll 

should deal himself with the case of improper 
discharge s 436 w 34 j h 

specially empowered power to award punisn 
mentor fine s. 33 m 7 
speaal powers of m certain provinces s. 30 
subordination of ot! er Magistrates and Bencne 
to s 17 

subordination of 1 oUce to in matter of sanc- 
tion s 19S(iv) » 29 
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Dlitrlet lit^\%\xtit—{concld\ 
subordination to wases on transfer to different 
post, S \7,n 4 43 

supervision by, necessary s 204 r. 6 520 

subord nale to Sessions Judge for the purDOses 
of s. 195 (xvi) « J20 471 

to make rules or give orders for distribution of 
business among Benches and Subordinate 
Magistrates s. 21 (I) 43 

temporary order by in urgent eases of public 
nuisance, s. 133 207 

to dispose case pending before Sub-^fagistrate 
s.203 » 5 513 

to empower hrst class Magistrate to transfer 
cases s. 192 433 

to empower Magistrate to take cognisance of 
offences on complaint or on Police report 
s. 190 421 

to issue process for offence committed beyond 
jurisdiction s 186 413 

to make rules for Benches s IG 33 

to order removal of public nuisance s ist 207 

to reduce the amount of security s 124 200 

to withdraw or refer case, s S28 Ills 

to summon jurors and nssesson s. 32*1 733 

— -v 433 

' b> Suli- 

' • ' ' ' r» 

• 56 

what sentence ma} be awardel by « so 
R S 55 S6 

when cannot entertain aiplicition for rcMsion 
s 43S(<) «I4 

when may act m case of dispute^ to imrnos 
able property s. 145 243 

—or concerning easements s. 147 2».6 

when may cancel txmd for keepni^ |teace 


. 125 


MagiitrateN 


F l*»so llOtti. 


201 


when, may disdiarge sureties s 126 
when ma) release persons lmpn*oned lor lading 
to give securit) s. 124 2(Vi 

when ma) requin secunt) tor good beha>iour 
ss. 109 and 110 153 |5$ 

when ma) sell unclaimed j rofiert) ^ 554 1(M7 

— perisliable j ropert) s. S^S 4 <f»s 

when may set asMe romciion na\« 
e\ldence rrcordctl 1) i» i Rlagi 
a. 350 

when once a make o\rr a case fe tnal le 
cannot take J art In it s. 5‘’5 « 20 H22 

7illah Magistrate slgnil es w 10 • 2 S3 

DUtrlet P«Ue« icl— ,Vr Act l\ * 

All gsnix \\ 

W \CT\\lk ‘ sArriM X 

Will c 

Dbtrkt l■r«rlBUBdrBl ef Patlrc^ 
nt) ttutl -^re I 1^ *» I imv) »*t> i 
J al vft' ilta-.!* 

l«r»ninc»l 5 l«; » ^l^ ^ * «i-«* 

*5 1 > » net Map trate 1 1 leicT |rv»-<roJ 
ltir» s *■» ll't* ' m 1 * rvs n n k «S» 


DlTtotOB — 
r^exS sJ ivv 
V 131 


* ni,~» It « r be* i iti vrvi'f 


Divorce- 

Magistrate must inquire Into plea of s. 4S9 
" 43 1027 

order for maintenance of wife does not depnve 
husband s right to & 488 n. 45 1028 

repudiation of wsfe brought to her knowledge is 
good s 488 R 46 1023 

wife entitled to maintenance till s.488 r. 42 1027 

DoearaenU— 

accused entitled to inspection of, when hied as 
exhibits s. 2j2 r 5 626 


search warrant for, $ 95 129 

in respect of which order may be made under 
S.S 17 1077 

inspection oi s„ 96 R 23 133 

Judges powers to order production of, s.5t7 1077 

omission tu produce punisliable s.94 r 19 .^129 
order lor disposal of, produced in proceedings 
s 517 1077 

power of Court to impound s 104 148 

sanction to j rosecute when necessar) for 
< Hences relating to k 195 410 

— 1 1 respset of lorced s.l95(zivj 468 

si.sri.h'warT'int when necessary lor seiiure of 
s. 9 S R 17 132 

summons lor production of s. 94 126 

what or things may l< d reaedio be produced 
a 94 n 2 127 

wieno mem) t s 4 S 5 1012 

Domicile— 

exphmet! s.4tii>* 5 21 

Door 

I reaking o}<e ) I r arrest s 45 81 

to* liberaiiun v 49 81 

t R en -rring maintrnanee 1 . 4 S 5 1016 

Doebt— 

»CC«>edeitule ll ben*-l t uf rrav rul te 1. 

vn 


Drisi Dreg — 
d rurti n 

OeisLoeM — 


* *a > » l« i i « t.» ;l) 

Der«M 

vr* -• t.vr- k • I 

PetJ — 

« C jn r * ja* Ij » 
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INbfeT* 


Duty— {fffff/i/) 


PACE 

' • "" ' his 


. iD«> 

. • (/). 

« 3 2S 

of officer jn charge of police station N*W 1‘ 
s 4 (/), « 4 2» 

of persons who administer affida\it5 and thf>se 
vi.hQ prepare them s 53*1, « S U5t 

of Presidency Magistnie to record eaidtiMx 
s 21 ;; 4 4r. 

of prosecution to call witnesses present at 
search, s IVt, « 8 1 lo 

of prosecution to come full) prepared toproxe 
their case, s 252, » 8 628 

-I — r« I - t. I J •»- ‘ 

751 


Engtbh Langna^c— 

of judgment to l>e written jn the language of the 
Court or in a 367. n 1« 8! 

tramfation of recoru of ciimmitment In wIen 
to lie forwarded to High Court s. 2 l 8 ( 2 ) 
Eahaneenent of Bentenee— 

nl«.r.n>re> /.I e <1*^ '"OlllhS 


IS not a 423, n. 73 


as to tendering w uncases forcrosa-cxamlin 

tion in Sessions trial, s 2S6, « 7 671 

——in the matter of tendering witnesses for 
cross-examination s 286 « 7 . 674 

of prosecutor, 8 2b8, « 3 672 

of Sessions Judge when \erdict is of culpable 
homicide, 8s 297 299 « 58 690, 70H 

of Judge to laj down iHo hw, ss 297 2W, 
«36(fl) f-KI,70l 

DylQg Deelaratloos— 
j^dn«ssibilit),5 182 k.2S 

egarding 

erly prtivt 


Instructions regarding s 162 n 22 
must be properly proved s 512, » 2 


322 

<2J 

106b 


til/ II IS *89 

procedure in cases of disputes regarding s 147 
(ill) 287 

proper course to be ailopted in disputes ion 
cemuig s 147, « 23 290 

s 147 is not confined to mere, s 147 (11 ) h 10 2b8 

Etnergeaey — 

existence of a condition precedent to passing 
orderunder, s 144— s 144 n 10 232 

* temporary orders in case of, s 144 230 

Emigration Act— ,Sif^ Act XXI ok 1883 
hrrest without avarrant undef', s S4 « 16 {^} 86 

English Langnage— 

evidence given in Tiow to be recorded in Pro- 
vincial Courts s 836 796 

Local Goiernmenli may direct evidence to be 
taken in s 357 797 


I reijuifing security to hiep tlie peace not m 

s 423i\i).» 78 ^ 

witen.should take place, s 439, » 80 
Enquiry— iM^tiRV 
includes >fagi'tnne s irroceedmgs in a case 
proceedings under Chap Xtlia s 4{^) «5 
Enticlag(»way)- 

compotmdable s 34S .j,. 

married w omen, prosecution lor, s J99 
Eniry- , 

effect of an under, s. 273, n 1 _ r 

High Courts power of revision do not all«t 
made tinder, s. 273- s. 439 (4) s 4» « ^ 

661, 7a5 SM**' 

on uitsusiaiiiable charge in trial liefore H'S' | 
Court us effect, s. 273 - 

Error— e c its? 

Ill diarge effect of, ss 225 S37 Jj* , 

m charge powers of AppelLaie Court and ns 

Court on s.232 . 

111 complaint summons, warrant jiidgme 
effectof s 537 Ij47 

702 

power of Court to correct clerical, in judgmem 
S 369 1139 

what, remedied by, s 537, « 6 
Escape— ^0^ 

from custody, place of trial m case of & 
from lawful custody power of Police to aiT«» 
in case of s 54 . en 81 

of arrested person how to be prevented s “'i , 90 

of persons detained punishable s 55 (gen )■ « 
unnecessary restraint to prevent pumsna gj 



IVOEX, 


5! 


PAO? 

Escaped Conrict— 

execution of sentences on s 396 „ 83? 

information regarding resort of, s. 45 73 

direction of warrants to landhoiders, etc , for 
arrest of, s 78 1I3 

not to be excused for any punishment to which 
they are liable upon former or subsecpienl 
con\iction,s. 398 840 

Mho bound to report resort of s 4S 73 

Earopean— 

composition of jur) in Sessions trial of person 
not, s. 275 862 

conduct of criminal proceedings against, s 443 963 
constitution of jur) or assessors, on trial — 

SS 275, 284 A and 446 662 670, 970 

means persons born in Europe, etc, s. 4, cLfi) 20 

summoning and empanelling jurors on trial of, 
s 326 373 

European EtWsh Se Eumovexs. 

all Acts o! Got emor General in Conned appl> 
to,s.528-D U2>' 

« -H „ « » r C 

. ' • • 8(>J 

■ • 784 

. • • $0 
• ■ for 

40 

claim to lie dealt witlns jiroixdure on > 528-A 1123 
claim to be, nuisi lx. d<.cided lx.lore trials 
s 528.A 1123 

conduct of cnmitnl procevdings against s. 443 
defined 4, cL(i) 20 

difference in ctiv. of, and Iinhaii tiiukr die Coik 
Chap WXni Prf noU “T? 

, • " U44 


Earepeaa British Sabject— (conAil). 
waiter of pnailege by. Chap. \LIV' A, s. 528-B, 

ft 2 1125 

what Magistrates may taVe cognizance of 
offences against ss 443, 445 and 446 968,060 

when, forfeits pntilege, s 4 (^i), « 1 20 

withdrawal of waiver of pnulege b>,s, 52S-II 11 25 

Enrepeans— 

in Sessions Courts constitutions of jury where 
accusedare not Amencans or, ss. 275,416 622 %o 
(notbeing British subjects),]ury for trial of, s. 4b0 b70 
trial of. Chap. X\\I1I . «07 


Eorope&s VagrtBcy Act— Act 1\ oh 1874, 
Appendix V 

arresiwuhoutwarTantunder,s.54{gen.) n 16(rfi. Ki 
EllCtiOB — 

legal, undisturbed retention of land, etc, occi 
sioning disputes until, s. 14S (6) 213 


Evldeace— .Srr Accised, I xamination.W itmss 
accompliix.s 337, « 23 7t7 

admissibilit> in of concession recordetl in nam 
live form s 361 w 10 801 

adnii»sibilii) of a)>|>rovi.r5 gi\cn In prctimi 

' «7S 


ade 

18» 431 
or 


statinients irTcj.uLirl> recurdeil, s 4t3 
admiNsibilil) 01 f-oit tnorient Te\vxx In, s 2ii 
n 13 

admission h> accused to iHj'nT l«ef >a irr«*st 
adnii«il>le in, V 162 n 18 
admission III he irvay will ol Ii],e 11 11, !i Court 1 1 
go l«t* tarts s tt-i n 18 fiij 
idmisMon <! prcMoiis ite[«>silion in iiii 'or 


1112 
«74 
3JI 
Ml t 
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TNDEX 


Evidence— {rw/4/). 

duty of Presidency Magistntes to record c\l 
dence s 2I| n. 4 40 

dying decJaraiion lo pohce admi^siMe In 
S 162 // 25 322 

effect of improper admission of, s. 299 ti 76 71J 

effect of wrongly admilluig statement under 
s. 662 in S Ibi n It 3|(t 


Cvldeoee— 


i , ^ » u . 


n sunv 

7. 

iced to 

31 

iiliuns 


s 252 1-211 

fresh cannot be taken when assessors hi\e I 
given their opinions s. 30» « Je 712 

fresh, for the prosecution cannot be idmilled 
after the close ot the deleiice case in protted 
lOgs under s. 123 » SJ I7> 

given at preliminar) inquir> when ndmissil le 
s. 28S (77 


r It 


- 679 


10.SS 


j JbO 

” * , . 800 
in inquiry into eases triable liy Court of Session 
or High Court s 20S <2, 

I I resence 1 

lOM I 

• accused I 

174 

IS to be I 

accuseil 

s, (23 « 26 174 

instructions regarding corruburativc s (60 
» 25 31S 

in w'hat cases to be taken down in the form uf 
narrative s. 359 793 


ment s. 213 « 7 s 

memorandum by Court when witness denies 


« 2 796 

of accomplice direction to jury s.299 « 40{iJ ^ 702 
of accused illegally pardoned not relevant s 337, 
n 19 » 746 

of co-accused taken in absence of accused at 
Sessions trial admissibility of s 512(2} 1065 

of confession recorded without requisite certifi 
cate s 287 r» 7 676 

of generaf repute when admissible and wlieii 
not, s 123 n. S5 182 

of general repute when person may be proved 
to be habitual offender by s. 117 (3) 161 

of medical witnesses to be taken at length 
S.356 « 4 - 797 

of previous conviction or acquittal s 611 J064 

of previous conviction when to be given s 310 


read to a jury sliuiild tie recorded m the charge 
s 29*) » 1 ^ 

reading de|>ositions giten before comcnitting 
Magistrate and cross-ctamlning thereon is 
noi s tt 9 

recorded b> two Magistrate^ coniiction 

. r is 

■ ed 

a.siM f J - 

recording substance of m English when not 
audiorircd s 537, « 53 (v) 
referring authority not entitled to record iresn, 
s. 435 « 19 

record of in J*residcnc> Magistrates Court 
s. S62 

record of when offender unknown S 512 
rejiort of local inquiry about disputetJ 
ton or eisement Is s.148 i« 

report of Cliemical Examiner admissible 

retracted by approver cannot be accepted as 
corroborating confession s 2S3 « 1* ,lg 

Matcmenl made to police is not s 162 
subsiaiKeof nn> lie recorded in English 

summary disposal of case without on ii»pec ^ 


' 797 

own hand s 3i>7 « 2 , 67* 

taken bj unauthonaed tnbunal s 286 « 3 
taking for defence without framing ch g 

taken m absence of iccii»ed when admissible 

taking of addition'll I y High Court m death ^ 

cases s 375 (Kj? 

' I(j6l 


u 13 


there is no explanation of the phrase 5-2S9 
to be read over to witness m pre«ence oi acci»- 
ed s 360 ~ 7$t 



INDEX 


S3 


ETldeaee-<fOp»fAi). 

when retraaed by appro% er not to be acted upon 
unless independenllj corroborated, s. 2SS 
* 18 , _ 6Sl 

when to be interpreted to wtness s. 860 T^s 

while, IS being read o^r, Court not to take op 
another w itne^s, s. 360 m. 6 (iOO 

EridcBee iet— 1 of 1872. 

Esamlnttlea-^-.SVr ^IEDlc^L Examivation 
admissibilit) ofinlormal, s, 364 m 29 80b 

b) Civil Surgeon o' person alleged to be lunatic, 
s. 464 <»72 


sarj,s.20^ n 1 J 

of an accused IS for explaining evidence agiinst 
him £.364,11 5 ( 

of the accused imperative, s 342 as : 

of accusied,memorandum of substance of when 
to be tnade s 364 6 

in lumiive form, adniis>ibilit> of v 364 

«■ IQ ( 

of accused, need not be in M ipsinte’s hvnd. 

S.364, tr 8 6 

of accused, b> Court a. 342 
—how recordevl v 864 

not to lie on oath, v 342 

— obtea of, s. 364 * tl 

•“be "P- - • • . 364 


— to cuiittln every <]ue»tioit an I amwer, 
a.3b4 fOi 

of accused l^cfore cotnmitting Magi«tnue to be 
eviilence ak2S7 *•*5 

of accus«l not pmrnUil b) 342 _ “'9 

of romplainmt In >lAgl«’nfe, s. ?<XJ vw 

— and witnesses, rules for i, ?0S '25 

— nummary disnu*vil o* complain without, 
illegal s. » 12 ^*4 

to be reditcrJ lo wntin^ s. mo v» 

of de'ence witne^'c'. In irvt^irv l«^we com 
mitment w.2t2 

itf delcncr witnesses Iw M*gi«*ralc wtei 
tleJencc rt--mr\t s. 212 « 2 . vv. 

of Jurors and avv^s.irv w, mi tv'W 

vif iro'CCutl »n w une^v^ a*Tr t-l'w o* «*e*m“r 
e**m oi. vsr • S3 im n«A 

rt |»TV»rcv.*i-»n witne^' eviriineJ Irurr V*gi»- 
ti-ate andra’ev^l In iV rn e s 2^ « It 
of supl'lementarv wt mn-c-n **tt txi" — i rverr. 


Examtaatien— 

ofsnmesses on commisston,*!. 503 lOSs 

summoning of witnesses in Sessions Court, 
light of accused as to s. 291 6&s 

time for tendering acem^ed s »n Sessions cases, 
S.2S7 « 4 . . 675 

Eicaratiott^ 

conditional Older to fence, s. 133 20? 

properorderasto s. 133 » S9 21? 

EieeatloB— W arilwt of Arrest 
of oonimission. s. 503 . 105.5 

— adjournment of procteilings to R. 5f»s 1061 

of order for maintenance s 4^ .1015 

- niodeof s. 45S(ix\, e 1031 

of sentence of death after confirmation v3SI 825 
po^tpooemcnt of m case of pregnant woman, 
S.3S2 . 82H 

of sentence of imprisonment in default of fine 
suspension of, s. 3S8 . - 832 

of Sentence of imprisonment in default of fine, 
annexed to m case of further substantiil 
sentence, s. 3^ para. 2 84o 

of 'entence of transiiortation or imprisonment. 

s. S'?} .826 

olseatciKX of whipping onl) v3^ 83:3 

of «<mence on escaped convicts v3»> _ sry 

of 'entence on o’lender alretd) undergoing 
sentence r W 83S 

of sentence feiuro ol warraoi on R 400 841 

of’entecce, vuspenoon o', R 401 8<| 

of warrant of en'vnenieni oi |>endtv on Nmif 
V 51413) I0r>3 

Eietttlr* OQeert'— 

orders of not $u* evi I > tevivi Ml r |7 * 9 44 

CireetlTC Orden- 

reviMon « I case o' r 4tt * tbfiii) 9IR 

EitroFtlPS' 

ol lemaJ^ aikl vT*uin male* tiwn pint^'-merl 
oi whir.ing ». 3^ atK 

troven men se^var v •rom scrvi-g tv jwiei 
in High Courts, k SIS 714 

Ken *erv»rgoi o nt.i>unc4 Sewvionv, 

•V 320 7>l 

,M rpOvrerPif rl kaj servft bi»n «••»- 4- 
a jce t<a— t <<f a» 

R TV 731 

Cl ptrU- 

dfvio - ll '•*£» V t(< ■ 101 >7 

re-Set Kver v rj".-* t«- v JTJ • 27 1*1 

|e Rre.‘ v-'-Jr* » 111 t-r • *' IIS 

»*-e- wdrr lejT'VT— -eCsrr 

t-- ;\iv'e-* Rill 7n 

W*1^3 »••£>•*» e r-ji i a r* r~> V r 

R t" ■ vj l«T2 

.< vie-. — ve. » te 

R. >4« ^ ^ IIM 
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TNDK7C 


ETldence— ). 

duty of Presidency Magistrates to record evi 
dence s. 21. R. 4 46 

dying declaration to police admissible in 
s. 162 n 25 322 

effect of improper ndmissio 1 of s jgg » 7r 713 
effect of wrongly admitling stuemcnt imd«.r 
s. 662 in s lb2 >r 11 3|}i 

examination of accused before committing 
Magistrate to be tendered and re id ns s 2K7 e'a 
lordetence taking of in warrant-case s.256 630 63i 
lor defence to be taken in Sessions Court, s. 239 6>a 

tor prosecution taking of iii warrant case 
s 252 626 

fresh cannot be taken ulicn asses->ors hate 
given their opinions s. 309 n 16 7J2 

Iresh for the prosecution cinnot be idmilied 
after the close ot the deleiice case in proceed 
mgs under s. 123 n 33 I7S 

given at preliminary in luiiy when udmissible 
s 283 677 

given in another trial use of & 229 u 2 692 

how taken on commission s 503 10^5 

importation of from another case s <53 rr 6 791 

inadmissible if not read over to uitness v. soO 
« 4 800 

in inquiry into cases triable by, Court of Session 
or High Court s 203 52> ! 

I I revence i 

* 1015 I 

■ iccuNcd j 

m proceedings for taking security, is to be 
confined to siecidc conduct 0/ accu ed ^ 

s. 123 » 26 174 I 

instructions regarding corruburatue 


7 25 

in what cases to be taken d > 
narrative s 359 


rti in the form ol 


marshalling of in stating reasons for commit 
ment s. 213 » 7 s 

memorandum by Court when witness denies 


« 2 796 

ofaccomphee direction to jury s 299 n 40(i) „ 702 
of accused illegally pardoned not relevant s 337, 

» 19 _ 746 

of co-accused taken in absence of accused at 
Sessions trial admissibility of s 612(2] 1065 

of confession recorded without requisite certih 
cate s 287 M 7 676 

of general repute when admissible and when 
not s 123 n 55 182 

of general repute when person may be proved 
to be habitual offender by s. 117 (3) 161 

of medical witnesses to be taken at length 
S 356 « 4 - 797 

of previous conviction or acquittal s 511 1061 

of previous conviction when to be given s 310 


315 ' 


option to Magistrate to record in full in sum- 
moiiMrases and summary trials v353 W 
oral of a statement to the police reduced to 
writing if admissible s 16. r 9 7IS 

oral when admissible to prove ilepoailiuns, 
s 263 n B ^ 

l*o!icc diary not used as, s 172 *** 

process for production of further, s 2CW 52^ 

|»foof of previous convictions is s 346 a I 7J9 
prosecution of accomplice lor faNe s 339 
ifuestions of admissibility of given in prelimi 
I nary inquiry when to be determined s 233 
I 0 II ^ 

read to a jury slioiild be recorded in Ihe charge 
' s.2j9«i 

reading de|x>-.ition' given before committing 
Magistrate and cross-examining thereon is 
not s .SB n 9 “ * 

recorded by two MagistntCN conviction of 
commitment on s. 350 "® 

regarding defence m the ab'-ence of accused is 
illegal and the Illegitity cannot be cured 

recording substance of in English »len ,, 
auihonred s. £37, « 53 (v) " 

. refemng authority not entitled to rec rd fresn 
s. 435 » P 

record of in ) residency Magistrates 

I recordof when offender unknown * 81* 

I rei ort of local inquiry about disputed 
I lu 1 or easement is s.143 

' report of Chemical Examiner almis.ib!e 
1 s*- 510 . ‘ 

retracted by approver c.innol be accepted as 
' corroborating confession, 3 2S8 R 18 

statement made to j olice is not s. 162 
substance ol may be recorded In Englisn s.-» ^ 

summary disposal of case without on Inspec ^ 


taken by unauthonred tribunal s. 2 »tj « 
taking for defence without irammg cnais 

taken in absence of accused when admssible^^ 

taking of additional ly High Court m gjy 
cases s 375 607 

taking of in summons-case 5 244 11,^13 

taken on commission by committing s* s jggj 
trate admissibility of s. 507 " 2 

taken upon commission admissibility 01, s. 

>r. 13 ^ «« S 633 

Uiere ts no explanation of the phrase s. ^ 
to be read over to witness in presence 01 a 
ed S. 36 O ~ - 794 

to be recorded legibly s 353 ” ® . 793 

to be taken in presence of accused^ s. ^ 

671 

. 
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PAGB 

Erldence— (roKc/dl). 

when retracted by approver not to be acted upon 
unless independently corroborated, s 283 
n !6 681 

when to be interpreted to witness s. 360 798 

while IS being read over, Court not to take up 
another witness, s 360 n 6 800 

Etideace Act— A ct I of 1872. 

Ei»n[oat!en--5’rr Medical Examinatiov 
admissibility of informal s 364 n 29 806 

by Civil Surgeon of iierson alleged to be lunatic, 
•i.464 972 

confession before committing Magistrate treated 
as accused s s. 34 » 17 765 

irregulanties in of witnesses, & 537, « 53 IH9 
of accused before committal absolutely neces- 
sary & 200 R 1 528 

of an accused is for explaining evidence against 
him s. 364 ffl 5 802 

of the accused imperative s 342 w 6 760 

of accused, memorandum of substance of when 
to be made s 364 SOI 

in namtivc form admissibility of s. 364 

ff 10 803 

ul accused need not be in Magistrates hand 


8.364. .. 

of accused by Court, s 342 
-—how recorded s. 364 
not tobeonoatli s. 


342 


601 
7V> 
603 
364 601 
601 
601 


Judge s.3(i4(2) tol 

—to coutsln every question an I answer. 

s. 364 601 

of acemed licfore comnntling Magistrate to be 
evidence & 2S7 

of accused not prcventvd by v 342 - 7S9 

of romplainmt t») Magistrate s. 200 
— and witnesses rules for 1.208 '25 

— summirj dismissal of coraplvlnt without 

illegal 1.300 » 12 '<►4 

—to l>e restuccvl to writing v 300 '00 

o! defence witnesses In Inquiry tielsrc com 
mitmciit s. .12 5** 

of dclence witnesses I*) Magistr^ie wien 
dHrncerwmeJ v 212 *2 — 

of Jurors and «ssess,ws a. g!»4 **3 

ol iwsecull n wunrv.es aher <i>ssr o! ‘le'rrvsp 
e'lectol S.W7 R M (ilO 1148 

ol prosecution w Itnrsi rianune 1 l<l’rT Magis- 
trate and callevt 1*5 iteleOT w 2^ ■ 12 *^4 

suj'{ lemrmary »hn«"es a^er roe m rsert. 
a. tm 4«' 

ol lT)tng Jii Ige as witness w 2^ ■ 
ti4witnrs.se t i |» cr in'cs f»tiv 
V. ift 

ol wnnrs.srs tt lysssrCrl* in *.<• 

KtS*, 

ol wiirtessr> n-w d vtsri wi * 
tnaU V 2s^ • y 

— t * pf\»\rs-w m ID “scsisi sn> t as 

f* r» W 


I tale 


EzanilBatiet]-{c(7R&i:^ 

of witnesses on commission s 503 lOsS 

summoning of witnesses in Sessions Court 
right of accused as to s 291 6SS 

lime for tendering iccused s in Sessions cases 
s 287 « 4 675 

EieaTatlon— 

conditional order to fence s. 133 207 

properorderasto s 133 r 59 217 

Execatleu— W arrvst ni Arrest 
of commission s 503 1055 

— adjournment of proceedings to s SOS 1061 

of orderfor maintenance s 458 1015 

mode of s. 4S8 (ixj. r 1031 

of sentence of death after confirmation s.381 825 

l>o:!>(ponein<.nt of in case of pregnant woiain 
s 3S2 826 

of Sentence of imprisonment m default of fine 
suspension ol s. 3SS 832 

of Sentence of imprisonment in default of fine 
annexed to in case of further substantnl 
sentence s 398 pira.2 840 

of sentence of transportation or impnsonment 
s.3<l 8^ 

of scotence uf wliipping only s.390 633 

of sentence on ei-cared convicts s. 396 837 

of sentence on olTender already und>'rg»ing 
sentence a. 397 618 

ofscntence return of warranton <1. 400 811 

of sentence, suspension of, a 401 841 

of warrant of enforrenieni oi I'eiivltj onlwiml 
s.5l4(3) ions 

CiecallTe Oncert— 

orders of not sul y*!.! t > tevivioti 17 * B 41 
Eiecetlre Orders— 

reviMon ») cave of v 43v « l6(iit) bib 

ExenytieB — 

ol tenwles ami rerlam rules from punivhrtiRnt 
of whipj^ing k. 3^3 gw 

of <»ovenin>ent kenalitv tromvrvirgav Junes 
in High Courts, i. 313 714 

— from serving on Jury in Court •>< E«*vvwm 


7>l 


id l.overntix ni le Kai way kervatit frnri att^ivV 
ance in Coun t4 v-svirn ai J -\e le asw-»ve 
V Ts m 

Ct parte — 

decioRi !•> Magutr* c w‘#-a.a HI a ICS >7 
<»der fr c tetm i rj-'ki te |«v-e,J.v IT* • 27 171 

|e KTr.* t- rJe' a |S3 a.r • 47 211 

wt-e- order » r jeT\TT: »>n »*C. c4 e lu j'e euy 
le pivNc* a H4 2:7a 

w*R-J 7 agu a e rv»» te'erv* la rate* t-iVr 
a 4SS ■ sj .-Itrr; 

Ciyeaaca— Oi r-nit 

• e •. * » • * WV erie. t rui* 

J . irM 

'‘A f 


i 4 W "g asj »*Ve «.< t“ re t.jri < 

4 » 2 lev A V V I J 

teje-e ' - j ne'e Ccnrn t ff •• 
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IWDlX 


rAc I 

Expired Sentence— 

uliclher ilic IIIrIi Loiirl on iJ’ieM of tevisjoii 
will den! with s. 4T) « 14 **17 

Explanation— 

fii cisL of rc\ ision lo be cxlkd (or (rc rjJ initri *r 
Court s 435 « 30, s 438 « 3 (ill) iCi OH 

Explosives Act— A ct IV ot IRS4 
nrrest without wimiu under s 54(gca) « IGJil 8^ 
Expression— 

Utl 


IS b 5.6 ff 29 1112 

Extortion— 

security for }, >od bt-lnvioiir (roin p»,rs*>i) )»»Ij 
( inll) coniniillUii, s. 110 155 

when person IS s ikI h ibitii lily to c-uiiiiiiit a. 110 
(ij) tt JJ lo7 

Extradition— 

High Court Ins lunsdiction iiiKkr s 491 Cr I 
C lo ex'imine of proceedings, Appv 

11 S 3 « 5) TVI 

« 421 


Extradition Act— 5<r/ A ct X\ ot 1903 Anasnix 
11 XIV 

Pact- 

appellant entitled to >n\e espbcit opinion oi 
Lower Court on nuestions of s. 424, « 3 « 0 » 

cases where High Courts h«ne gone into hets 
S. 439 11 18 949 

must he stated to nccitscd when persotmlly 
observed by Magistr ite s 159 » 2 311 

ivhen finding of will not be disturbed by HirIi 
C ourt s 439 u 17 948 


Factory Act— i'rr Act W I of 1881 
Faetntn of Poitesalon— 

in disputes as to immovable property s 145 243 

PaUnte— 

effect oi to obberae coiidiiion!i ul recognizance 
by first offender s 563 1-04 

to appear on ser\ ice of summons, s. 90 12a 

to obey order for removal of nuisance &. 13G 2 0 

to plead shells by buropean Hruish subject 
s 62i-B 1123 

Fallqro of Jnstlee— 

a ground for reversing findings and sentences 
s 537 1137 

irregularity occasioning s 537 « 45 (mu} 1146 

misleading jury upon a material point occa 
sions s 537 « 63 II5I 

False Answers— 

accused not liable forgiving b it Court and jury 
to draw their inference s 342 759 


PACE 

False Catei— 

|ro-,tciiliuiili)r « 19i 
False Charges— 


IM 


W 


tot iiii>,iii„ !>. iJOtsini n lui , 

must inve (wen made of setting the aifninsi 
liu In motion s inifadi) « IW 
when sinction » -cessary to prosecute iw 
liriiiRing s 195 (5) 

False Evidence— 

mvmg in Indiclal iroctedink is contempt of 
Cl urt s. 4S7 w II . 

I rostcoiion of icli mjibcv lor ti'iiij, on witn 
ilraw d of pardon, s 33J - 

False Imprlsoameiit— ^ 

arrtM of wTong l-ersoij t^>,S.75 n 7 
False Name of Residence- 
oimmittor of noiiH»„mr ibk ofTence givmg 
S.S7 

False Seals — 
starch f IT, s. 03 
Fatnicr — 

ctcculion of uarniil by » 78 
Father-iVf Ciiii-ii MMsn-ststt 
order ag-iin't, (or maintenance of cliiW a 

to medical w lines ts summoned to attend oo*®" 
iiers Inciuest Appx. 

TttnaU*— . - ,o 

abducted or iinhwlully dewined powe 

compel restoruionof “s 552 538 

exempt from ashipping s.393 
fcnelog— 2(17 

lank well conditjonal order for s. 133 

nght to comes within purview of s. 145 " ;;S9 

s 147 w 18 

PloatUy— „ gil 

of orders on appeal s 439 and s 430 » 

Fiodlng — 

alteration of under ss.211 and 109 to. 


IQIS 


J93 not 


Kef Sch 

copy of to be sent lo J3isinct Magistrate 

Court should record on each branch of 
alternative charge s 235 " inns' 

in ajoint inquiry ui der s 107 „p,,rri 3 each 

come to a separate finding as reg 
indiviUini s I4i « 42 . 423 

hnntations on the power to alter • 


177 
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Finding— (fOwAi) 

ma> be altered l>y the High Court in revmoti 
& 439 ft 49 >i8 

on all charges necesMT) s. 367 ti 21 (in) H12 
power to alter is siil jeet to s 233— s. 423 
'‘•3(111) 882 

power of Apj>elUte Court to liter s 423 881 

l>o\\er of High Court to rcMse on facts s. 439 
« 18 949 

beparate in respect of each Individinl neces- 
sary m joint tnab s. 123, tt 42 177 

when of faa will not be disturbed by High 
Courts s. 439 « 147 948 

when re\ crsible by reason of irregularity ss. 531 
533 and 537 1129 1135 1137 

Flne- 

all money ordered to be paid rcco\enble as 
S.547 1174 

application of rca)\cretl under ss. 25 26 or27 

• - • - ’ - l„jt 

• able 

• VI 

■> «•! r . hin 

cannot be imposed under s. 22 of the Cattle 
T-' T ^ 


615 

cost of proceedings under Chap XII recover 
able as s 148 292 

Court not authonted to inflict, m lieu of whlp< 
pmg & 395 fl 1 837 

excess charge and fare IS not s 396 » 2(iv) 629 

excessne not to be imposed for increasing the 
term of imprisonment s. 32 « 9 59 

imposed to be relatue to means of accused 
S 32, n 8 59 

impnsonment in default of annexed to substaii 
live sentence of imprisonment s 398(2) 840 

imprisonment in default of need not be proper 
tionate to s. 33 n 9 62 

imprisonment in default of in addition to 
maximum impnsonment s 38 61 

information to yailor about recovery of s 3S6 
n 16 831 

liability to does not cease when imprisonment 
IS undergone in default s 386 » 6 329 

limit of power of Magistrate as to s 3'’ S'* 

may be levied within six years s. 386 w 5 8“^ 

of anv amount may be imposed in a summary 
trial s. 262 « 8 619 

order for payment of daily is illegal s 32 « II 59 
order to pay costs of Court fees is not an order 
of s 413 K 2 S6S 

jwyment of compensation out of s 32 m 14 60 

rayniem of compensation to comilainant out 
ot s 545 . 1169 

— to innocent purchaser out of s 545 n 28 1173 
ix)\ver of Macistrate to impose fine for an 
e «s ir>/i fn « not affect 


po ver to order refund of s. 33 « 2 
provisions of the Code as to applicable to all 
fines, s. 386 Ml ^ £ 


Tint— {eon/ J ). < 

recovered hy Mrtiie of inform it ion by Advocate 
Cenent belongs to Government s 161 3'*i 

rctovery of, infornntton to julor iIxj it b 386 
n 16 _ &1I 

ftcoveiy of from sale proceeds of itliched 
|»roi>erty s 89 n 6 ~ 12a 

recovery of by distress and sale s 38) « 10 (v) 830 
refund of to lie made without application 
s 386 M 17 831 

rules for discharge of prisoners on payment of 
s 33 M 4 f” 

separate order for payment of expenses in 
addition to improper s.545 tt 7 1169 

sentences of vvnich different classes of Magis- 
trate may pass s. 32 58 

sentence of to be specific s. 386 n 4 829 

simple imprisonment in default of payment of 
s 32 ff 13 .. 60 

biispcnsion of execution of sentence of imprison 
ment in default of s. 388 832 

lime for paying cannot be limited s. 33 » 3 6"* 

use of discretion in awarding sentence of s 32 
tt 12 58 

who should communicate payment of s. 33 
« 5 S'* 

warrant for levy of s. 386 827 

Finger Impression- 

question of ideniity of s. 299 R 66 711 

1 root of identity ot old oSender by s Stt m 1 IO 63 
when IS not sulhcient signature s 364 » 20 8O3 

First lafermatloa— , 


a. ij-t n o 297 

First Offenders— 

Appellate or Revision Court may act under 
S.562 asto s. 562 n 11 I20'> 

appeaJs from orders as to s. 562 » 18 1203 

benefit of the provisions as to is restricted 
to persons convicted of specified offences 
s 562 R 6 1201 

benefit of the provisions as to not extended to 
one convicted of aggravated form of theft or 
cheating s 562 » 7 l.OI 

power to act under s 56** should be specialty 
conferred on second and third class Magis- 
trates S. 562 » 9 1202 


offenders s. 562 n 3 
provisions asto when accused of tender age is 
joindy tned with another grownup person 


1203 

l'»0J 

1203 
120^ 
1202 

1204 
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INDEX 


Fliherles— 

included m land or water s 145(2) 
rights of when may be dealt with under s. 145- 
s. 145 n 48 ’ 


PACE 
243 
-n 25S 


Food- 

destruction of s 621 
Force- 

use of avil to disperse tinhwfnl assemUies 

s. 128 201 

use of military s 129 20b 

Fereffn Crimloa] Conrt— 

execution of commission bj s 3fi3 // - Ittob 

Foreign Jurisdiction and Extradition Act— 

ACTX\lorl8"9 xxai 

Foreigner- 

jurisdiction In case ol offences cumniitteil b> 
ss. 180 181 (notes) 407 409 

Foreign Territory- 

arrest in s 46 >; 14 80 

attachment of property in s. 386 « 10 (i\) flto 

jurisdiction over non British subjects m s 180 
« 3 407 


• I 4 

Foreman— 

of jury appointment of s 280 6< 

—to declare verdict s. 301 .7 

—-delivery ol lerdict by binds rest s 301 7 

Forest Act— jVr Act VU or I87a 
arrest without warrant under, s 54 n 16(e) 

Forest Officer- 

power of to arrest without warrant s. 64 
« 16(e) 

Forfelinre— Bond 

before of bond opportunity must be gnenio 
show cause and cross^xamine witnesses 
s. 123 ti 115 I 

by virtue information by Ad\ocate</encral 
& 194 4 

compounding of offence will not prevent s 514 
n 19 10 

Court can direct, in the first instance even when 
claimant may be ascertained s 523 n 9 10 

failure to appear on day oiher than fixed works 


1074 

1097 

1077 

1076 


ForfeHn r e — ( cottl). 

of bond effect ol postponement < I order forte 
ar%cry of penah) on s 514 « 20 > 

enforcement of penalty on s 5J4 ' 

if Iwnd impnsormient on s. 514 - “ 

notice to show ciusc before order tor s. sit 

order as to when no breach of peace had 
occurretl s 614 « 17 . 

— order passed next day not invalid s. 5H 
« 20 li 

. I< 

. . . Ill ! 


what imounts to ol Ixnid for gooil ,0^ 

s,5]4 rr 18 ^ the 

when steps for of recogmrance to keep 

peace may be taken s ” 1*5 1059 

whocan determine or bond 5.814 « a •" 

Forged Deenments— 

as genuine and using in evidence joinder 
of charges of s 23? illus (0 

Form of 'Warrant— ^ ..„«,v.d8 

what to be used when any Act does not p 
one s. 75 « 1 

Forms— S chedule \ 

Fyeaeh Territories— 
extradition from— Appendix 11 

Fresh Froceedlngs— .it.iBi-277 

after previous proceedings under i MS » jj, 
m case of nuisances 6. 193 (ix). » 

ID the case of persons improperly discnargew. 

inIwSion ol alter preiiow discharse t’‘ ^ 
warrant-cases s. 456 

FrlveloBS Complaint— .?« Compensation 
appeal against order for & 250 (3) gjS 

compensation to accused for ^ ••5'^ f 
compete discharge or acqoitt^i«^»[7 
a person is ordered to pay compensation 

„b)e?MaI,.,.stmal.,nsor<ler<or toberecorti 

ed 8.250(1) prov (tf) subsequent ^ 

payment ol to be considered in suoseq gjj 
avii suit 8 2a0 (5) , - „ p^ov , 

reasons for order for to be stated s ►au P gl5 

mSeimpHsonaiemlor defaell ofpaymeniol 
s 250 prov (2) 615 

when and how mudi s. 250 

Fngitlxe Offenders— jlS 

arrest and return of & 82 w 8 , i6 « 15 ** 

arrest of from Feudatory States ApP*- 

rendition of in His Majesty s dommioos APP 

5meS?r’’ol'm cass of foreign Slates and 0^^^,,, 
jMse, Appx. U ~ ** 
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F‘AGS 

Offeudm let, 1B81— 5ee Statittes. 
application of Appx 11 xxn 

Farther Eildenee— 

pow-er of Appellate Court to taV-e or direct to 
be taken s. 4'23 881 

when Appellate Court ought not to take ty. ^'*8 
n 2 9{W 


Farther loqelrjr— 

bj High Court in case of omission tocoi 
sider accused s admission tit another case 
s. 436 « 33 (ii) I 

can m case of di diarge lie directed upon the 
same materials when no fresh «\idence is 
forthcoming s. 436 n 33(v) ! 

cannot be directed b) a Dej utj Magistrate 
s. 436 « 7 1 

cannot be directed on cancelling bond s. I2S 
n 4 ; 

cannot be ordered in cises under s. i33~s. 133 


or s. t4S 
Gosem 


9^8 


cannot be ordered on the suei 
mertf resoftrciott s 4S5 « S5 <r/ ? 

cannot be ordered in maintenance cases b) 
District Magistrate s 488 n. 83 103a 

cannot be ordered where accused is not brought 
before Court at all s. 436 n 18 
cannot be ordered when accused isconvicted 
8. 436 n. 19 - , ^ 

case remanded for cannot be transferred s. 203 
ft 84 518 

considerations to be borne in mind in ordering 
s. 436 ft 32 6 

Court which saiicuoned the prosecution is not 
competent to order s.436 n 10 5 

discharge to be taken Into account In s. 436 
ft 32 * 

District Magistrate can direct s. 436 . . * 

duties and powersoJCourtsdireCting s 436(vjX 9J3 
fettering the disaetion of Sub-Magistrates m 
s. 436 fi 33 (vi) . . I , ® 

High Court can direct in cases ol dismissal or 
discharge s 439 « 43 ® 

if Court declining can comply with a iresn 

fn fhpsame s 436 « 37 _ 933 


928 


in cases of security for good behaviour s 436 

f, 21 ’ 

m cases of s 133 Cr P Code s 436 rr 22 I 

in cases of s 145 Cr P Code s 436 «. 23 i 

in cases of discharge under s. 119— s. 119 « J 1 

mcompetency of DisUici Magistrate to direct 
m cases struck oS under s 145 « 15S 1 

in making evidence must be taken rfe notv 
s. 436 ft 40 i 

Jo what cases may be made s. 436 (isi) f 


PAdB 

Farther Inquiry— 

may be directed e%eii after issue of notice for 

— V ' lOfiv) gsb 



or improper a.4aif < oi 929 

no in respect of order under s 488— s. 436 n 26 
(a) - 928 

«• 11R S23 

* iltane 

. 5(v) 932 

o «. s 436 

M 14 and 15 ^ 82S 

|iower of Distnct Magistrate to order instead of 
commitment s. 437 ti 10 (iv) 936 

power of High Court to direct in case of dis 
charge by 1 residency Magislrue s. 423 lui) 
ir 4 S. 436. » 4 S'*! 

flower Ol ordering should be used sparingly 

* a-w » 12 530 

922 
93b 

trial s. II I 926 

Stsstoits Judge caitrtot direct when ongmal 
Magistrate discharged the accused and 
directed prosecution oi complaint under 
&.476— s 476 ft 69 _ 1003 

Sessions Judge not competent to direct when 
Distnct Magistrate has dealt with the case 
unders. 435— & 436 ft Shi) 924 

should not be directed ivoeci charge properly 
withdrawn s 494 ft 6 1045 

should not be ordered when it is likely that 
Courts may lake different views of the 
evidence a. 436 n 35 fill) 932 

should not be ordered when question between 
parties is of a civil nature s 436 h 3a (ii) 932 
^ not be ordered when order has been 


Magistrate s auu r 51g 

when directing complainant may be required 
to furnish security for costs of accused s. 436 


when Magistrate has no power to make s 159 

n I 

when Magistrate refuses to proceed against 
some accused after convicuon of others s. 436 

ft 18 

when may be directed and when not s 436 (v) 
when notice necessary before making order /or 
s 436 n.27 

when should be made by another Magistrate 
«.436 fi. 15 

when should be entrusted to the discharging 
^lagistrate s. 436 rc. 14 
when should be direct^ under 5.437 - 


311 

926 

929 

92S 

925 

925 
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Farther Inqniry— 

«hen bhonll not t»e ordered i. 41b tt 35 012 

where iccii'itd j-> comicicd s. 43( n IJ 027 

uho nny be directed to nuke ^ 41(«(ii) WZ-* 

0»ro Hills- 

Lode not lu fure*e in s. j « j 14 


General Deflelency— 

miy be stated m clnrRe of atimiul 1tt«h of 
trustor misapproprniion of moiic) s.2'*2(2) 549 
General Deputy Magistrate— 
title of unknown to the Code, 1. 6, « 7 10 

OeneralPoUce Act {V of isrj)— Apl’* 

General Reputation— 

‘ . IK! 

182 

person is a desjicrate and d rngeroiis chnne* 
ter a. 123 n S2 IbO 

esidence of when adnii->siblc and when not 
s. 123 » 52 IfiO 

rumours that a man is i bad charicter i> not 
evidence of s 123 n 55 182 

value of the evidence of ivolice^fficers and 

-«i -« 1 IKj 

182 
182 


when person may be proved to be habitual 
offender s. n7(3) 161 

who are competent witnesses to prove s. 123 
» S3 181 

Good BehaTlonr— 

ipi eal from order requiring security for s 406 661 
arrest of person on account of when penmv 
sible s 55 » 10 cl (5) 91 

cases of cannot be transferred outside the dis- 
trict s. 123 « 126 202 

cash deposit in heu of personal recognizances 
cannot be accepted 111 cases of s. 123 »i 110 193 
commencement of period for uhiUi security is 
required for s 120 16'’ 

contents of the bond for s 121 IM 

discharge of perso 1 called on to give seci nty 
for s. 119 lb2 

im[ risonment in default of security for s I2J Ib3 
jurisdiction of Magistrate to order detention 
pending inquiry s I23 n 82 187 

order for security for, or discharge by unautho- 
rized Magistrate void s 530 1127 

*■ power of requiring security for is preventne 
ai d not punitive s J23 « 1 164 

proceedings for security for, how commenced 
s 112 159 

arbitrary condition imposition of by Magis 

(rate s 123 tu 93 169 

how amount and term of such security lo 

l>eh\ed s 118 Ib3 

-—imprisonment cannot be passed in antici 
pation of default to gi\e security for s 123 
» 87 188 

inquiry in such proceedings as m warrant 

cases 5 117 161 


Coed Behkvloar— (rvr/t/), 

I rorec lings of oriler to j,ive ‘•eciirilj for inci^ 
vimtnoT s IJ8 

I roett lings irotxiliii. m n. |n.ct of ptr'>oi 
I resent »«• not in Loint ss 113 114 I3I 

— scenrit) for win miy rniiircss iijoinl 
no 153 Iw 

security lor from jiersi in of dcs|>tnte or 

dangerous diincter s 110 (ii) n 14 157 

— cannot be demanded on acqiiitul s 123 
ft 18 IT’ 

1 rocccdtngs ciiinot lx, rejected by suiwrior 
Magistrate when accepted by inferior s. 123 
I « 97 IW 

——cannot lie lakcii on arrest forsuspiaonof 
diodty s I in (11). R 17 >5S 

— previous n ’tire to show ciiisc n-cessao 
[ Ss lu9 an I no 153 ISs 

lo 1>«. taken from persons disscmin itmg 

I sediitotis matter s. ing Is’ 

I when maylic rwimretl »nd for what term 

ss. 109 and no i®-’ 

what amo ints t > forfeiture of Ixnid fur s. 514 
» 18 

wliaHsl»rcach of 1«»ii I for ** 121 
when 1 r )ceedings in case of security for to be 
sill muted to liihh Loiirlor toi rt of Session 


. 123 
Good P*lth- 

iiosuit III resj eCi of uiyihing done 111 
ands H2(S) 

whatu s. 13* » I h. UO rr S 
Govet&Tne&t— 


140(3) 

207 ?7 


formation by Advocate General belong to 
S 194 


lOS 

may appoint Sessions Judges of one division to 
be abo an Additional Sessions Judge 01 
another s 9 . 

may apiwint MolTussil Magistr tes of the htsi 
class who shill be IJislnct Magistrates ^ 


may appoint Magistrates to le 


under the Code s. 4i 


called special 


eacli 

ferred 


31 

35 

36 

ti 

7 
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r^cl. 


GoTernment— {rcff// ) 

ma> prescrilw rules for service of siitiimou es 
S.6812) . lUO 

nny sjveenlly tnii>owen iKilice-uflieer to i>ol I 
inquest s I7^ *10? 

itny appoint a qualified medical man other thin 
a Civil Surgeon to hold postmorUm s. 174 (3^ 3a-, 
mi) empower Maj;islrites to tike cognizance of 
ollences for wliidi they may try or commit for 
tnal s. 190 421 


]ur> s 269 6a4 

may Jix smaller area than i district in which 
jurors or assessors should serve s.319 73b 

may direct manner and langingc m vvlidievi 
dence to be taken s. 337 797 

may apjKunta j ubiic j lice for coiifiiiemeiu 
s. 5tl ^ 1157 

mav authorize a District Migistrale to w ilhdr »w 
classes of cases $.523 1118 

mode of confemni, powers by s. 39 69 

power of to alter limits of Sessions divisions 
distnets s. 7 30 

{xjwerof to make over a (articular case toai 
Additional Sessions Judge s 193 // 7 433 

power in respect of persons of unsound mmd 
ss 464— 47a 972 9S0 

power of to order cases to be tried in different 
Ca-- , J A --o 400 

, 1198 


417 


1046 

tr’a 


- 1182 

sanction of necessary to prosecute certun 
Judges and public servants s 197 489 

sentence of transportation on woman to be refer 
red to s 383 ff 1 8^ 

sufficiency of the order of m prosecutions under 
S. 124-A S. f96 «.g - 486 

suspension remission and commutation of sen- 
tences powers of mregardto ss.401 andStr* 841 
843 

J •' ' '^'v ment in 

• 871 

31 

ppoint a 

31 

iiage of 

Courts other than High Courts established Ijy 
Rojal Charter S.5S8 1198 

to make as to who should be sent to the Refor 
matoryand to what age etc s. 8, ReL Sch, 

Act Appx. IV $.8. xxxix 


GoHttamtnl~{concH ) 

to iti tke rules with the sai clion of tl e C ovcni r 
Geiicril III C( mcil for tic notilcdion of 


re I leticc of relcised com Ids s S6S noi 

to mike rules iin ler tl l 1 risoiicrs Act s SI xc 

1 risoiis Act ss 59 1 d 60 tiv 

when tinchimed property to Ih. it the di i>u I 
of s. 524 t0‘)7 


Geverament Pleader— 

not apnointed Public I roseciitor |x>wer of to 


withdrivv from proscciiHo 1 s 492 ;/ I (iij 1042 
powetsof to withdraw s 492 n 4 1043 

Government Servants— 

evidence of service of sii iimo is on s.72(2) lOa 

I otice of conviction i f s. 367 f 41 iiul t** 8I( 

rules for the service of s immons s 72 lOo 

summary procedure iinpj ropriate in cases 
against s 2b0 u 20 64 

CovernracDt Solicitor— 
liny conduct prosecutions without obtiiiiiig 
s|>eaal (lerintssion s 435 104a 


Governor— 

ex-«JJicic Justice of Peice s. 23 oi 


Governor General— 

aH Acts of to appfy lo EurojeiH ffrilisJi sub 
jectss.528-D 11% 

direclio is issued by u ider s. 2^ Extnditioi 
Act XXIV 

» « -' » ttsh 


St 

4 

\J) 3 

may appoint officer to be Public Irosecitor 
a 492 1D4 a 

may declare any Co irt to lie High Court for 
I urposes of Chap XXIll s 266 60* 

lolice 
r place 

Cxxvii 

• lion for 

suspension etc of sci tence s 401 841 

may suspend remit or commute sentences 
ss.401 and 402 841 843 


power of to declare association unlaw f it Ajpx 
XII s 16 cxn 

power to make rules under the Turopean Va 
crancy Act for the guidance of officers \ppx, 

\ s 36 ivin 

power of to transfer crim nal cases and aj |>eals 
s.5**7 1118 

power of as to transfer of lunatic co fined by 
order of Ixtcal Gov eniment a. 471 978 

exerasable from time to time s^S-iO 11*^8 

— to aj point places for confinement of jicrvaiis 
under sentence of transportation s. 3^ Pri 
soners Act„ Ixxxvii 

—to direct sittings of High Court, s. 33S _ 741 



INDFX 


rortber Jnqalrjr-CfffW'^O 
xvlieii blioiil I not 1 e ordered s 4% « 3S iri- 

where accused comicted s. 43G «- U 
who nny be directed to nnkc •« 4ir(ii) 

Garo HHls— 

Code not in force in s I, « 3 
General Deficiency— 

mi> be staled m ch^r^.e of CTimiinl hrt^i of 
trust or misappropriation of money a. 

General Deputy Magistrate- 

title of unknown to the Code 5 6 « ? 

O.nepal Pollen Aet (V ol lBGl)-Soe Al px 'em cxiii 
General Deputation— 

^ » APW ei !«•* 


person is a desperate and d mgtrous cbarac 
ter s 123 « 52 . i. . 

evidence ol when admissible and when not ^ 

rnmoure that a man is a bad clnrictcr is not 
evidence of s 123 « So ' 

value of the evidence of jtthw-ofneers and 


Good BehaYfonrHr’"'''^^ 


commenced 


j>«,rsoii 


Jfi2 

159 


—security for, who mi> rtaiinrc as. 109 and 
— ^Kciiritj tor from iicrsoiia of d^iKrnte or 

dangerous dianctcr s. 110 (ii) « I * 

cannot lx. demanded on aopiitnl s ID 

ifocccdincs cannot lie rejected b> 

‘'Krsintc when accepted b> inferior ^ ID 

—iSiinot !« tilcn on nrrisl lor su'n<n“n«l 
ni‘ii"o‘lhow cm.-, n^cessg 

— W*^H!''taken from lacfsoiis disseminating 
sediuous niallcr a itiS 

wlicn may 1« rc.|iiireil and for what term 

ss lO"! and 110 . , , , , . <14 

winl amounts i » forfeiture of Ixindi 

wliatislireacii of l-md for s , jy t,. 

when jroccrd.ngs ' >»se ^ 

subrnme I to Hik'' Court <»• ,g3 

I s. ID 

I Good F»Uh— . 

no <n.t in res ect of m>tlunk '» - 
ands 142(3) _ 207 

1 vvhat is 8. ly’ « 1 a. HO » » 


oSender 8 Il7t3l '®‘ I 

who are competent witnesses to prove a. 123 
« S3 '®' 

Good Beb&Tfotir— 

appeal from order requiring security for s 4O6 661 
arrest of person on account of, wfieii permis 
sibfe s 55 n 10 cl (A) , , j 

cises of cannot be transferred outside the dis- 
trict s ID « 126 -02 

cash deposit fn lieu of personal recognisances 
cannot be accepted in cases of s. ID « llo 193 
commencement of period for which security is 
required for s 120 

contents of the bond for s 121 '"3 

discharge of persoil called on to give seairity ^ 
for s 119 , 

imprisonment m default of sec irity for s IW IW 
jurisdiction of Magistrate to order detention 
pending mquio s ID « 82 l»7 

^ by unautho- 

1127 

IS preventive 

164 
159 I 


Gevernmenl— 

appeal Irom acquittal on KMIIol s 417 ^ 

application by to High Court for tra jjj, 

case s S'*6 » 43 , - jOl'' 

npjxnntmeni ol 1 oblic I of »n- 

In-sjienaUies etc to 

forrnation by Advocate General beio g 

s 194 , 4 Sj 

session 

Sessions 

S- 10 aac tnbe Addi 


arbitrary condition imiositionof byMagiS 

— ^Iiow^ amount and term of such security to . 

behxed s 118 j ' ' 

■ imprisonment cannot be passed in antia 

ration of default to giie security lor s tZ3 

inquiry m such proceedings as in warrant 

cases s 117 


31 

mJy'appotnt Higt>trale> to be cilleJ -I-s"’' j. 

Presidei cy town s IS conferred 

may withdraw any of the powers i- 7 

under the Code s 41 
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DoTerBintnt— (roff// ) 

ma> prescribe rules for service of siinimoiises, 
*• 68 ( 2 ) . 100 
ma> si>eciall> eniixjwcn I'olicc-offieer to lioUl 
inquest, s I7< ^ ^ ^ laS 


tnal, s. 190 ' 421 


clerks, s. 265 652 

nny direct irnls before Court of Sessions to be 
jur>,s 269 . . 654 

may lix smaller ares than s disinct in which 
jurors or assessors should serve, s .319 73(» 

may direct manner and langinjcc in which evi 
dence to be taken s. 337 797 

may appoint a public pi ice for coiirmemeut, 
S.541 „ 1157 

may .aiithonw a District Magistrate to w ilhdraw 
classes of cases, s. S28 1118 

mode of conferring powers by, s. 39 69 

power of, to alter limits of bessioii* divisions, 
distnets 8 7 30 

jwwerof to make over a particular case to an 
Additional Sessions Judge s.193 7 439 

power to respect of persons of unsound mind 
SS 464—479 972. 980 

power of, to order cases to be tried In different 

C«r j 403 

. • , 1198 


417 


1046 

tr’5 


1182 

489 

red to, & 383 n 1 826 

sufficiency of the order of, in prosecutions under, 

S. 124-A,S. 196, K 9 - 486 

suspension, remission and commutation of sen- 
tences, powers of, in regard to ss 401 and 402,841, 
843 

to bo allowed access to original document in 
exceptional cases s. 417 n 14 871 

to divide districts into sulvdistnets, s. 8 ^31 

to establish Courts of bession and appoint a 
Judge to each, s 9 31 

to determine what shall be the 1 inguage of 
Courts other than High Courts established 
Royal Charter, s. 558 1)98 

to make as to vv ho should be sent to the Refor 
matoryand to what age etc., s. 8, ReL Sch. 

Act, Appx. IV, 5. 8 . , XXXIX 


rvcB 

0overnment-(ri>;>r/f ) ' 

to make ruIcK with tlic s.iiu tioii of the (tovernor 
Geiicrd in Couiicit fur the notihcilion of 
resHleiici. of released convicts, s 565 1201 

to mike rules under till. I risoners Act s 51 vc 

rrisoTis’ AU, ss 59 and 60 ti\ 

when unci iimtd prO|>erly to t>e at the disposil 
of, s 524 10)7 


GoTerameot Pleader— 

not appointed Public Prosecutor jxiwer of, to 


withdraw from prosecution s 492 n 1 ( 11 ) 1042 

powers of, to vv ithdraw, s 492 n 4 1013 

Ooverament Servants- 

evidence of service of summons on, ^ 72 (2) 103 

noticeof conviction of, < 1 . 3b7, H 41 and 42 816 

rules for the service of summons, s 72 103 

summary procedure mippropriatc m cases 
against, s 2 b 0 n 20 64b 

GovernmeDt Solicitor- 
may conduct prosecutions without obtaining 
sjiecial i>efii)issioii s 493 1045 


Governor- 

ex-cfficv> Justice of Peace, s. 29 52 


Governor-General— 

all Acts of, to apply to European Erilish sub- 
jects, s. $28-D H2h 

directions issued by, under s 22, Extradition 
Act ^ , 1 . „ 1 


4, 

Cl \j f, n 9 ^2 

may appoint officer to be Public Prosecutor, 
s , 1042 

may declare any Court to be High Court for 
purposes of, Chap X\I1I,S 266 852 

may extend the whole or any part of the Police 
Act to any presidency, province or place, 
Appx XIV s. 46 cxxvii 

may require Judge to report on application for 
suspension etc of sentence s. 4U1 841 

may suspend remit or commute sentences, 
ss. 401 and 492 841,843 


ix)wer of, to declare association unlawful Appx > 
Xtls.16 cxii 

power to make rules under the European Va 
erancy Act for the guidance of officers, Appx 
\ ,s 36 Iviu 

power of, to transfer crimiiul cases and api^Is, 
S.527 II lb 

jiower of as to transfer of lunatic confined by 
order of Local Government, s 471 978 

exerasable from timetotime s-SW ll^t, 

— to appoint places for confinement of jiersons 
under sentence of transportation, s 32 Pri- 
soners* Act \ 

to direct sittings of High Court, s 335 


r 
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OoYernor-OenerRl'Kfc"/*^)' 
j’oMcr (« exempt Go\(.rntnciil ‘>cr\ i»K laim 
■stninK Hs Juron. na - 7 il 

to Rnnt licxmc to j>crM>ns «:etiiencrO I' 
OLtnl •senitiufc or to rc\oke or «lter Midi 
iiri I * <>« t • • iixav 

■ t rJsonets 

• ■ htxi} 

incut diet 
the r*tr» 

YXI\ 




j iirjMXCH 


IlAbUBa) OfTeader— 
nrrcMof s.55 

cvUlence of |Kxsit ads uut oficnce m prool ot 
beiflCsiD s. ItO rt 14 

titode on'ccomtn{;iiCiiiiAintcil with v 55 d (r), 


r IS 


r 


wilcr foniotifjiiiK ndclrc^scsof x. 565 IWI 

|»tfV)n liort I roved to lx, in procce lings for 
vccurltv •. M7(3) >' 

sec«rft> tor j.t'odWh ivioiir from 1 . no 1i 

ttlicii X ixrsoti l>cconii‘s s. no » IJ 1' 


i I- iiiaiimx I't to: oHrmYs 


xxlv 


HaadtcrViiU^ei-'VcKnv \loi 181 b am* IV 
oi- Iftti Anx WlAMiWlt 


I Itouiul to ri.jxjrv ccttito lllUter^ s. 45 73 

1 Minot take coj.iiiMmx of contcmi t ihuwgh a 
Cnmltul Coiut s Jso u 7 
1«m to i»rDcceii on rtceiving mforniilioii w 

vt 1 ,. ^rv »l . . tlo 


1 olulcil ApenH inidtrs. 7 I xtndition Act win 
•'U>pen5ton ami tcuiuv i\ 1 1 IwatKt ot l excc l»i 


cliv 


the 

xxi\ 

llIK 

ol 

- 841 


,« J w I 1 . 1 , i. o-»» 

in\otfgitioivMmo«uddeii deitlis etc 
made b>.s. 174(4) .. ** 


I not iflutcd Iv the Code except us vptcisH) 


tews iU 

OrAndehdd— 

»tij IcKhlnnte ol jxp'Oas dvliiiid to lx 1 uro 
tHSOii ItrUisU Mil jeet ot I viTotic viv 
siilKit \4(l) .« 

OtltxoM lUrt*' 

In net of imlinx'triHg life itlien jit«> l<c com 
ixsnndid s H5l.) 

voliiiitiinl) viitsiiig when lit I) l>c cunii>ottmled 
N 345 77t 

Oronnda— 

left imoixupud for >.iiiitir> iiid trcreitue 
pur|xi'ts iiKUidvd m j iil lie j 1 icc c mi| inp. 
s. 131 expn .Its 

Qrovrlng Cr 0 (s— 

ire not move iWe propvrtj s Jso, // lO(iii) tew 

Onardlknihlp— 


JfOVJdtx) iw I 

I ol>)igQiion to rtiiott ea>c> of j univimeot 


dm 


Appcnoit \\ I . » , 1 

I powers of to Intlict j umslimeiit Ai I’cndix W i 
I jxivveT to pumsti'ctt) tilths A)\5w\lJ ' 

ixm-er to transfer ci^c Irom the hie o' 


of child iK)wer of M«gi'>tnitc u> dcade <]mMioii 
tl In u II ' 


,,ii for m iinlcii iiKc s 4SS x so 10.3 

when mother nn> get ccnihcntc of s. 48S x jn Hr.s 

001117 — I twv 

Habeas Cerpns— 

expliiticd s. 401, « 2 1039 

lot recuvetlng c«stod\ ol cUiUlten llle),a% or 
ininrot'eti) detimeJ s. 49| n 0 1040 

jurisdiction under s. IPO not so widens s. loo 
n. 4 137 

ixiwer of High Court to ivjiie diaetioiis In the 
iinture ol x 491 1039 

'• * " - examineti 


iisttire ol 

• . 1039 

undtrl)iiig pnticiplc of writ of s. 491 x 0 1010 


Msdt »s -s. 525 n U 


Health - 


H«aeln<— 

liMng Uitv for ns s. 4.** r t> 
includes nght of reph &• 421 n » 
inKcdurein of appeals s. 433(11) 
re-lieanng ol npi>cal s. 424 n tl 


Haanay ETldeaee— 

uctMig on Infornntion is not acting on com- 
pi Vint 5.202 n 5 ^ 

misdirection to Jury ns to s. 299 x J3 (i) 

H!|h Coari-^rf Habeas Corpus. 

Ad\oc‘vte-Geiw.r\lnvv 5 '^taiprQsecmionm S.M 3 7 W 
nihdavits to be used lictore or m before 
to be sworn s. S39 , , , ,v.‘ 

opphribiht) ol the definition of in s. 4 ol^e 
C^e to trials ot European British subjects 
S' 4(rX n. t . , * 

tin deal with order agaim-i nnaccu<ed 

fore the Court while dealing wiihcase oims 


ctKicCUsed s. 439 « 47 .....uot 

can direct lunhcr inquir) in cases of dismiss 
Of disdinrge, s. 439 x. 43 
c vnexercise in rev ision all the pow ers of a Court 


of appeal, s. 439, m, 44 
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High Conrl— (fMA/). 

can interfere In revis on where a document Is 
wrongly construed s 439 » 18 (v) &50 

can Interfere in rcMSion at any stage of a case 
s. 439. w. 42 955 

can order re-triai of nppeif b) Sessions Court 
s 423 » 51 891 

cannot be moved under Clwrier Act in cases of 
acquittal s 417 n 1 869 

cannot interfere with aaiuitnl where I ubhc 
Prosecutor has iithdrawn charge s.439 « 69 962 
cannot interfere with verdict 0! Judge does not 
refer s 307 » 11 («) 726 

cannot interfere with mimgement of attached 
property s 146 « as 286 

cannot interfere m rexision with m order under 
s 476 made by a Collector s. 476 n 62 (ii) |002 
cannot m rension mike order as to costs 
under & 145 n 170 279 

cannot revise orders properly made under 
&l44ff52 240 

cannot revise order as to costs s 143 « 17 294 

cannot revise the orders of a Dislria Registrar 
S.476 «62(iu) ,1003 

cannot revise order of laiuUtil under s 404 
» 7 1045 

cannot revise Its own judgments s 439 tt 7 944 

cannot transfer a case committevl to s wrong 
Sessions Court s 526 n 6 - ..1102 

Clerk of Crown to summon witnesses where 
commitment is to s 216 643 

cognitance of oflences by s. 194 440 

communicate order tn Sessions Court s 379 824 

confinnation 0! sentence of death to he subject 
to orders by s 31 67 

confinnation or new sentence to be signed by 
two Judges of s 377 824 

copy ot order in appeal to be forwirded with 
proceed ngs to s 4jS(vi] t 31 922 

dealing with a reference under s 307 does not 
act jn the exercise of its original jurisdiction 
& 307 n 19 7*^ 


the administration of justice 


Bfgh Zovti~[contd.) 

has no power to alter or review Its judgment 
s. 369 n 12 ( 

has no power to interfere with an order by a 


are not bona Me or are mam 


statutory prohibition s 439 r 11 9 

ill case of confirmation must be satisfied on 
facts and law s. 374 r 3 8 

111 jury cases cannot go into hets when co- 
accused not sentenced to death s 376 n I .. 8 


interference by die not warranted by s 185 
merely on the ground of conversions s 185 
«r 3 415 

mtencrence of in case of grant of sanction to 
prosecute s. 195 (xt) 479 480 

interference of m revision inpublic m isance 
s 133 » 64 218 

interference of in possession case^ s. 145 
n 169 278 

fudges of Justices of the peace s. 25 62 

Jurisdiction of s 28 n 1 63 

junsdiction and powers of established under 
the Charter Act Appt I 
junsdiction of over European British sub- 
jects Appx J s 22 tt. 2 V 

junsdiction of to commit for contempt App<c 
1 s 2 tt 1 d, 

junsdiction over Judge exerasing original 
criminal junsd ction of Appx f s iS n 

jun^iction ot over Luropean British Subjects 
s 491 A 1041 

locking up jury ID s 290 685 

Magistrate dissatisfied with Sessions Judges 
order under s. 123 should move through 
PubI cl^ecutor s 123 » 13 _ I70 

niay consider propriety or legality of any 
.sentence passed upon a juvenile ofTei der 
Appx IV s 16 tt 5 xhiii 

may direct dismissal of complaint and stay of 
further proceedings s.439 r 42 (i) 955 


has no junsdlcuon to revise 

Magismtes under the Extradiuon Act Appx j 

II s. 3 tt 8 


j,.a o ». w II 

may in revision alter fndmg and enhance 
sentence s. 439 >1.78 1 

may in revision pass an orderunder s. 517 


ir 2» 1087 

may interfere in revxsion upon information In 
whatever way received s. 439 x. 26 952 

maypassanysentenceauthonzed bylaw 8.31(1), 57 
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lACF 

High Conti— {conld ). 

may quash commitment maile under s 416 or 
477 S 439 « 45 ft,? 

I -^niUmiSbl 

3 672 

in lynMngiv 

ii ic I iiuci ijo-i „ u_ 218 

imy revise m order of aaimtnl and dirttl n. 

tnal or tc hearing of appeal s 4J9 tt 73 962 

nn> revise orders under s.b9 » ll 12a 

may revise orders under s 112 and stay i»ro- 
ccedini,s s 123 « 140 197 

may Slay proceedings in Cnmtinl Courts sub- 
orduntetoit Anpx I s IS n 7 m 

m x> call for records of inferior Courts s. 435 oil 
liny direct Magistrate to levy amount of for 
felted bond s S16 IO77 

nny direct Magtstnte to carry out its order for 
disposal of proiierty s 517 JO77 

miy direct further inquiry m confirmation 
cases under s 373 62 1 

may enhauce sentence s. 439 pTl 

may interfere with conviction after expiry or 
abatement of sentence s. 439 « n 0I7 

nny issue commission for exammation of 
witness when s 50 1 lOs* 

may order further inquiry s 436 p23 

m ly require production of document m custody 
of Postal or Telegraph offices s ‘•5 129 

may require security for peace on conviction of 

141 

7SH 


d decide 
ds refer 

no power to direct tiutiattm of proceeduiis 
under x |45 » 169 c 


no reference to necessary in case of improper 
discharge s 43r « 34 9J2 

not bound to interfere merely because Judge 
admits an appeal where the law allows none 
and reverses a conviction s. S30 w 8 Il‘»9 

not boil d to interfere if preliminary order 
defective s 145 ti 169 278 

not competent to inteifere in appeal or revision 
I vvitiian order for detention m a Refomiatoiy 
imprison 

xvhit 
from one 
Act s 3 

XVM 

not competent to transfer inquiry tinders 3 of 
Extradition Act s S2b. h 13 I1(M 

not be moved ordiiuniy where the District 
authorities have pow'er to grant relief s 437 

?' 16 938 

number of jury in trials before s. 274 661 

oUences ronmilted on in Itriti !i ships s. I 

« ? 14 


Court— 

only can enturt iin on ap|>etl against an acquit 
tal s. 417, tt 5 f 


909 

only can quash coinmumeni m-idc by com 
iwteni Magistrate s 2i5 SJS 

uptioiia] with 10 hear partuses'* 439 440 941 9W) 

order r<. trial s. 42J 

ordiiury original Criminal jurisdiction of a. ^ 
letters fatont ^^adras v 

over what Court has superintendence (LombayX 
Appx 1 i. IS « 5 I* 

mtf uhal Courts has siiperinteiidenct: ^Cal- 

cutto Appt. I s IS w 5 “ 

order of on ippeal to be certified to Lower 






can llntish 

I 

not to be 


comniitted to !>. 20t> 
place ofsitting^i of s 33a 
1 lace of Uni ot riiroiwin Unti'li siil jects com 
imUnl to is 336 71^ 

mmer ofCivilor Revenue Court to commit to 
s 478 

—in 0 referred trial under c 307 not limited 
1i> N4I8 » 5 

mjury trlak 8 423 « 49 ^ g* 

89J 


non Act s. 439 w 41 

—tojinterferewiih orders, s. 145— s 439 w 
— to interfere w ith orders under s. 147— s. , 
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transfer of by order ot High Court s o26 1099 

under Act XIV of 1903 (Criminal Law Amend 
meiU) to be ex s. 4 Appendix Xll cxi 

under s 483 must ordmanly be full as in war 
nntcase s 488 w 63 tOjg 

under s 110 held outside the local limits of the 
Magistrate s jurisdiction is toid s 110 » 6 156 

under ss 109 and 110 not to be conducted to- 
gether s 143 « 76 187 

who may mike the inquiry under s 202—s 202 
« 12 503 


Insanity— L unatic 

proof of 8 470 « 2 97$ 

what constitutes sufficient defence of s 470 // S 976 


Insane- 

procedure where accused does not understand 
proceedings but is not s.341 7o7 

provisions ot s 561 not applicable to an accused 
who IS 8 562 n 4 1201 

Inspection- 

accused entitled to ol documents hied as exbi 
bits s 252 n 5 6^ 

Appellate Court may make local s. 423 (ii) « 26 83j> 
information not obtained from should not be 
imported Into judgment s. aSb « 28 1197 

of commission return thereto and depositions 
by parties s 507 1060 

of lunatic delivered to care of relative or friend 
s. 473 980 

of record of Subordinate Courts power ot High 
Court to make rules for s 554 1182 

of Reformatory Schools s 7 Rei -xxxix 

of registers of summary trials s. 260 « 5 643 

of scene of offence does it disqualify Magistrate 
to try a case s 556 1163 

of weights and measures by police s IsS 
omission to place a note of on record effect 
of s 637 ft S-’fiiJlii) 1148 

power to make local s 556 » 21 1195 

precautions to be taken m making local s 536 
n.23 1196 

real object of local s. 556 » 22 1193 

scope and object of personal by Magistrate 
s 556 n 22 1193 

time when local may be made by trying Magis- 
trate S.556 » 23 1196 


Pice 


isi 


lotpector Ocoeral of Prlsooi— 
cenificite of as to capnaty of lunatic prisoners 
lo make defence s. 473 

til It lunatic mai be discharged s.474 

loilrninents— 

tor counterfeiting coin forgery search for s.98 

Ininlt— 

npliicition jorinns^er containing assertions ot 
scandalous nitiire is not when s.4S0>/5 lOOa 
compoundable, s. 345 773 

witli intent toproioke breadi ot peace tnable 
summarily s.260 (l)(_y) 612 

laUntloD— 

want of specification of in a clinrgeof lurking 
liouse-tresp-Lss s 222 tt 3 S5& 

iDtereat— 

personal of Magistrate as Manager of Estate 
under Court ot Wards $.556 n 19 1193 

pen>oaiI of Judge or Magistrate a disqualifi- 
cation s 556 1153 

possessed by Judge cannot be measured s. 306 
n 17(11) . 

Interfere&ce— 

by Sessions Court not allowable u hen Magistrate 
passes order under s 475 rt 53 fWl 

laterloentery Orders— 

High Courts power of revision m case of no 
appeal from 8.439 n 43 (ii) 

Ifiterpretatloo— 
of documents s 361 
ofexTdencetowiinesses s. 360 
of examination oi accused s.364 
to accused or his pleader s.361 
Interpreter— 

to be bound to interpret truthlul> s.a43 
Interrogatories— 

examination of witness by on commission 

' S? 

objection lo at trial s 307 w 
IntervenoF- 

nghi of to be made party in possessions cases 
s 143 IT 66 
Investigation- 

attendance oi Witnesses at police S.160 
by Magistrateon receipt of police report &159 
by police or Sub-Magistraie as to truth of com 
plaint s 202 . _ 

case^iobe sent to Magistrate when 

23 

SoO 


n$9 


9» 


800 (n) 


801 
600 (n) 
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€ f coRTiiMl oncncf to I-’ refK<nctl to >Uki** 
iMtc n 157 

nffJcr to po »oc f.w t » imiuthori/ctl Afagl^trate 
when not wiJ ■» 5?n lljg 

IWWTT of 5|iRntr4te to recnnl statement nnd 
cimlesAton Oiinn;: |X} ice ». 16t 324 

procedure when cannot l)c compleledin twent) 
four hours v Ifi7 343 

proxlsio IS of %. 312 do not applj in the stage of 

?eo 

provisions as to nearth « arranis to apj Jj to 
search In police V IRS 333 

Puniah rules regarding Into the cause of death 
i.I74(iL*i.l« 300 

release of acai'cd ot »>ond when exldcnce 
dchdenton v 109 347 

report of, bj sulnTdinatetmlicctostatioTVofTicrr 
M(S 340 


Irre^alarltlei— (rovA/ ^ 


s I Soisiii/ 1149 

in sanction under ss. 190 nnd 197 is not curable 
by 9 537 // 60 and 61 lISl 

in selection of jurors cfTect of, s. 537, rr. 12 IHo 
In summons or in svarrant cases s.537(lv) IHi 
in warrants under ss. DO 93,100— s. 537 n 25 I14| 

omission to eaamtne complaiiunt, s. 537 e 19 I14| 
omission to record reisons for distrusting truth 
<if complaint s. 537, e SO > 114l 

omission to inform accused of his rights under 
s. 191 -s. 191 a 3, a. 537 n IS 485, 1140 

omission to record proceedings under s. 145— 
S.S37 n S9 1150 

omission 10 stale ground of decision s. 537, 

«r 4S(ix) . 1146 

postponing final order {n cases ot contempt 
537. a. 43 1146 

ITonouncing sentence before writing Judgment 
is a 537 ff 45 (ii) 1146 


1m|«lartUei— 

admission of inadmlssitile extdence before 
giving unction Is s. 537 >/ 60(u) 1161 

ns to examination oi accused s. 537 e 81 1149 

as toorders undera. 144— n. 537 rr 87 1150 

ns to orders under Chap \1I s.537,f( 88 1150 i 

change of common object In a charge to the 
juo » « 537 w 32 (V) 1143 

coasentoi watxercinnot cure material Chap 

\L\,«I 1126 

■- « • s • ' 1148 

» - - '■ • " • e by 

. • I. * . 1134 

• , ■ 537 

tt 33 1143 

in compensation proceedings s 637 rt 48 1147 

inchaige s 537 1137 

— ■ ‘ II3I 

1 1137 

. - * 1149 

■> ■ 1148 

1 

S, 537 « bO 1151 

in proceedings under s 476 — s o37 « 63 II»2 

in procedure how far Mtiate a commitment 
s 215 «. 7 539 

— - r re 1149 

1149 

in of 

1149 

1150 
1149 
1148 
1147 

ipean 

IfSa 

1)47 


actuseo &..>.>/ > 4<>ii| 1146 

to administer oath properly, s. 537, n 53 (ii) 1149 
to record reasons for transfer, & 537 » 44 (tv) 1146 
to record judgment in proper language & 537 
0 4Sfliij 1146 

to read out and explain fresh charge s 537 
n 35 1143 

to record reasons for distrusting truth of com 
plaint s 537 n 20 1141 

wrhnt cured by s 533 » 6 1134 

xvhich do not vitiate proceedings s S29 1126 

which vitiate proceedings s 530 _ 1127 

Irregnlar CommUmeDt— 

when may be validated s 532 1131 

Irregalar Proeeedlagt— 

Chap \I V 1146 

Jaff— 


power of Presidency Magistrate to order 
iwisoner in to be brought up for examination 
sa42 1158 

release trom on execution of bail bond s. 500 10^4 

removal of accused or convicted person from 
civil to criminal s.54] lla7 

when police may visit for inspecting prisoners 
in s. oa cl // 14 92 
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INDEX. 


JaDor— 

infomiatiun to about rccu\er) of tine s iHb 

16 83 

to give notice of death of pnsoner App\. \ 
s 17 c\ii 

warrant o! impnsonment to be lodged with 
S. 38a _ 827 

Joinder of Charges— 

in case of nas constitmiug one ofTence but 
coiLstituting vviieii combined i difTereni 
oflence s.235 574 

in caae of bnbcr> 233 » 13 i>67 

in case of three offences of the same kind 
within one^ear s 234 571 

in case ot more than one ofTence in same 
transaction s. 23a »7-l 

m case of oflenccs falling mthin two defini 
tions s. 235 574 

in case of substantive oficnee ind attempt to 
commit die same s.237 590 

ol criminal misappropriation breach of trust 
and talsihcation of accounts s 23a n 9 SSi 

jianaples ol a criminal trial to be applied to 
mquines under Chap Ml] s.l.U(v),» 37 l7t> 

when oflence proved is included in ofTence 
charged, s. 436 S'C 

where it is doubtful what offence has been com 
mitted s. 236 5&» 

Jelat Isqalry-^ 

of two opposing parties inclmevl to commit 
breach ol peace s. 123 » 41 .. 177 

Joint UagUtraU— 

has nopowerto make reference to High Court 
s 438 u. 1 913 

Joint Sessions Jndge— 

teim has now been omitted s 9 // 3 33 

under this Code known as Additional S«ssioti> 
Judge s 9 « 3 32 

Jolnttrfal— 

consideration Ol evidence in of several person^ 
s 123 n 43 177 

for a of persons the a»sociation need not be 
continuous from start to finish & 239 n » ^96 


a. « 1» o 

for receiving stolen propertyand lurking house- 
trespass s 239 // 36 6 

if each ofTem.'e isa completed act and there i> 
nocontinuit> bad s. 239 33 6 

tmprop>er in cases or members of opposing 
lactioiis m a not s 239 ».23 6 

in 3 of two accused cliarges could not be com 
bined against one accused under s. 234 — 
s 239 // 4 5 

m case of conspiraaes to wage war etc s 239 
w 22 5 

judgment in cases of S. 239,// 42 6 

mere allegation of conspirao will not validate 
for perjury s 239 « 29 6 

of a Judge and one not a pubheservam validity 
of when sanction specifies a particular Court 
s 197 // 10 4: 


Joint trial^fn //) 

ol dacoit and receiver of stolen propert), 
s. 239 ff 20 ~ 

i - /T _ r 1. i.. excep- 

■ 570 

■ iccused 
■ times 

s 235 H 12 5S3 

of persons ba! ituallj assoaatedfor the purpose 
ofdacoilj 5.239 ff 21 _ 

of persons taking part in a not with di'ierent 
cuiiiinon objeas 239 » 13 
of ]«rsons under s 110 not necrtsanlj void 
s 123 If 40 . 

of prinapal and agent, prinapal and aleitor 
S.239 « 14 5®* 

Ol separate cases unders 145 is niei,al s. Its 

« 129 272 

Ol several jiersons charged with lieing thieves 
bj Inl/it illegal s. 40 - 

ot several accuved lor perjury s. 239 w 23 WO 

of the keejier or a gaminghouse and ,qo 

therein 239 w 16 

of all ofiender and those that rescue him trom 
cusody s.239 »f 32 

tuoaccused not desirable when each tnesto 
throw t>Iame and resjionsibht) upon another 
s. 231) w JO ^ ^ 

of several accused for distinct oTences ^ 

»/ 34 

Ol di>poser and receiver of stolen property 
S.239 // 16 _ 

ofthier and receiver oi stolen propertj,* 

of several receivers oi stolen propern »rwi 
dilTerem peisons at ditTerent times and pLaees 
illegal s. 239 >i So 

or person* on die same charge * 239 , 

oil three cJiirges where oni) anj v,. 

could properi) be tried together s sJ3 w » 
sameness or charge cannot justii) oi stvera 
accused s. 239 /r 31 , * im 

when ot j'ersons uneJer s. 110 is iile»ai »• » 

«.40 


It 


2ol 


Joiot Property— 

s |4s inapplical !e to r So 

JoBroey— 

juiisdictiou in case of offence comniittcd on 


f 183 


414 


not broken b> halt s. 183 r 3 
Jadge— 3irrCRtMlSAi. CoiKTs. 

Additional Sessions and Assistant Sessions 
appointment ot s.9 

bound to appb law to verdict when nciiami igu- 
ous s 301 R 7 , 

bound to place before Jurj the case for ®ccu 
ansing on ihe evidence whether such ca ^ 
raised b\ accused or not s. 229 « 8 
cannot cancel trial after deliveo of opinion 
assessors s. 309 ti 19 , .r 

*-« -■> aeal 

' improjier ^ 

direction bj to jurj a> to evidence ot acconi 
plice s 299 It 40 
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.V? CitIMISAt 

diAqnalificatioT) of takes away- }uri«<11ct)on 
E.55AR.7 1185 

dut) of in dealiof; %[lh opinions ol assessors, 

I. H. 12 731 

dut) of the to cipound the Uw to lf»c jur^ a. 799 
«• 35 „ 700 

dut) of to direct the Jnr> as to bow far reliance 
mas l>c I laced <m accomplice tealfmony, 
a. 537 r. 61 tlS2 

dun ol.tosranj}oT> wbendcaliTiRwiihChemlcal 
Examiner’s tei<!irt.» SIO it.7 toni 

dun of when ]un are unceriain as to lass on 
lie ofTetJcc committed *. 2^ w '♦i 7oi 

dun of when the onb esidence isthe uttcorny 
Iiorated teslimon) of apnroNers.a 2P9 • 4| 703 

dun c»t. nhcre accused oiarKesl with culisahle 
bomiodc *. 29n n 5S . 7o8 

dun of Incharjinjcjurj a 297 pno 

— to call attentfmt of jury to different elements 
tfijpence a.rti» « 37 « ^ .701 

—to point out to Jur> relesTincy oradmSssi 
iiilit) of e% idence a. 299 n. 29 fiM 

— in Sessions tr als, a 29S .. <no 

« aaminationol t7\in{; as witness a.2a4 «r 2 G39 

exempt from sm-ice as furor or assessor a. 32 7‘M 

liuerotedness of, mas render the Court I nconi 
t>etent a 537 ■. ft Itto 

law does not titeasure the atnotint of interest 
l<ossessed \ri,«.Si6 «. 17<tif fISS 

tna) question jur) to ascertain nature of (heir 
terdiCt.S.303 718 

no man to lie of his oun cause s.4W7,m i 1012 
nut deemed personath interested fi) reason of 
his lieins sjunicipal Commissioner % SSe 

1183 

not disqualified for inspecting scene o( ofience 
s 556 /:x^/ ^ ^ IlM 

< ■ s ■ 544 


» J99 rr 31 C 

roust not place l»efore jur> an) h>pothctical 
defence, s 2W » n t 

must not cite numt>er of rulings and ask the 
JUT) to iorm their opinion on the authoiUies. 
s ,»9 >r 38 7 


dence corroborating the accomplice s 2*19 


not to hear appeal from order passed by 
himself 1157 


^'/CaiinsM Coirts— 
not to try or commit cases of pervmai interest 
B.656 IJ83 


R. 5 1013 

of High Court ex-offitio Justice Of Peace s. 25 51 
ought not to ato]i uie trni in (he middle, s. 299 
m n 712 

power o! to control verdict of jury s. 302, n 2 717 

l>rocedurv where Scssl ms disagrees with ver 
diet a. 907 723 

sanoion for prosecution of a. 197 489 

shoul 1 ascettun from assessors the grounds of 
their opinion 1.309 n 7 730 

should ascertain nature of {vos-ocation when 
Ju» finds it s. 303 H 7 720 

should not state hts own view of im;>ortant 
maumof faa positlsely to the jury s. 299, 

« IS 69a 

should not unduly dwell upon exssirm oi arrest 
liy accused s.2l9 rr i9A 696 

susjtension and remos al of, a. 26 52 

sweanngol aflidasits t>efore v539 1152 

when |«ruhil)ited to m contempt committed 
befwe himself a. 4A7 1112 

iad^SBt— 

aliseneeof not cured li) a. 537— s. 424 h 4 90a 

and aentence by successor of trial Judge illegal 
a. 309,1) 17 732 

Vppellate Court nut to remand for iiisufHaency 
of original a. 367 h 33i> 8IS 

Appellate must be independent and not sup* 
plementary to judgment ol first Court a, 367 


31 


614 


Appellate which does not conform to the provi 
sionsois. 367 13 not legal a. 367 h 30 bi« 

clerical error m ma> be nltered s 369 817 

copy of in appeal to be sent to Lower Courts 
s 423 and a 423 n 17 881,683 

copy of to accompany petition of appeal s.419 878 

when to be given to iccused tree of costs, 

s. 371 822 

contents of s.367 n 19 Bit 

Court not to alter its s. I69 817 

Court of limited jurisdiction to state justifica 
tion of Its decision in s 367 n 23 812 

Court cannot alter even when it h'ls been 
obtained by fraud or trick s 369 11 6 818 


r 13 


810 


dismissal of appeal or application lor default of 
appearance of party is not a s 3G7 ti 6 Bus 
errors etc m *8.537 ti 4a 1146 

even an order of acquittal may be set aside it is 
defective s 387 ti 33 815 

even when obtained by fraud or trick Court 
cannot alter it s. 36') 11 6 $18 

faulty s.367 A 19 81! 

iital even though based on an erroneous Mew 
as to limitation s 369 ti 7 818 
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1SDC\ 


Jodgment— (fc Id) 

I nding oil all charj.'iS nece sarj in s / 21 
^in) 81- 

High Court has no pow er to niter or re\ lew or 
re\l e its s 369 tt 12 820 

hsrtds of charge to jurj to I e recorded instend 
of s 3G7 807 

informal when not necessanK invalid s. 367 
?i.30 814 

instances of informnl and defective apDellale. 

S 367 « 32 814 

m summary trial contents of s 264 w 1 rSI 

in the niiernative s 367 » 28 «13 

in the case of loss of and records after eonvjo 
non Court mn> restore ly memory s.369 

tro 

irregularit> in effect of s. S37 1137 

language nnd contents of s 367 807 

legality of conviction where written after sen* 
tence s 367 / ]] _ 809 

■Magistrate passing sentence liefore finishing 
s 367 « 11 8 9 

“■ S08 

807 


must be temperate and snlier s. 367 « 18 
no power to direct expunging of portion of 
of Lo V er Court s 423 h 93 
no m trials byjurj s. 367 (pro) 
not complete until sealed s. 369 u 13 
not tn accordance with law instances of a. 424 
» 9 

not essential when complaint is dismissed 
s 867 n A 

not lobe delivered m the absence of accused 
s. 367 > 8 

o! aaiuiitals without adducing any evidence 


accused s 424 // 6 


of Bench must be signed b> each member 
s 26c» ( 

of conviction oi ITence punishable with death 
s. 367(5) t 

of High Court on appeal to be certified to 


order for compensation to be part of s. 545 
n b 11 

order under s 397 is no part of s 397 « 4 I 

particulars to be given 1 1 every s 367 > 21 I 
particulars lo be endorsed on copy of s 367 
n 40 j 

personal opinion of Magistrate stated m s S67 


813 


Jodgment— 1 


n jg 816 

I ronouncmg m alisence of accused s 537 
ff45(i) IU'> 

reference to heads of diarge to jury notsuffi- 
aentwhcn s.367, » 36 Sb 

right of appeal not taken away by absence of 
S 367 ff 12 810 

Sessions Judge not competent to alter once 
signed s.3b9 n S 

si ould state clearly the points for determma 
tion s 367 tf 19 

sentence to l»e speafied In s. 367 
signature to not to be afTixcdb) stamp s.367 
« 21 (iv) 

stating personal opinion of Court in s. 867 


V 25 


813 


to be delivered in presence of parties or their 
pleaders s. 366 
— not so in appeal s. 424 
to be filed wiin record of ijroceedings s. y2 S'— 
to be written and delivered before sentence ts 
IHonounced Si 367 «. 10 
tobewntienbyCoun s.367anda 424 " ^ 
to state clearl) points for determination s. 367 oO' 
tospecifv punishment s. 367 rr 2 I(mii) 
to be delivered I nopen Court s 3(>7 » 7 
undelivered is moperaliveandmay bechaogea 
s. 369 « I ^ 


Jadlclal Inqalry— 


need not be a 


195 


inquiry under : 

(XTVIIl).W ^40 

meaning of s. 4 (^) i 3 

preliminary inquiry ancillary to grantng sane 
tioiunder s 197 iv not s 476 / 19 
Jadiclal OfQcep— 

Deputy Collector acting under the Land Acqui 
sition Act IS not a, s. 476 « S 
liability if for judiaal acts done illegally s 35o 

ought not to be a witness in cases 1 1 which f** 
IS the sole Judge s S56 « 19 (i i) 

3ad<clal Proceedings— 

calling for records under s. 435 not a s 476 
» IS(ii) 

defined s 4 d (mV w 4 * 01 .. 

departmental inquiry under Bombay Land Kevc- 
nueCodeisnot s.4(m),»<.5 
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iodIcUl Proeetdlrji— (r f\ 

of compbint or iltvrfwrKeof nccu««<i 
on pohce report i< not s 173 n.3 2X3 3>4 

distinction l»cl«Tcn and adminfsinthc pro* 
cewlmK ^ 4 (wi). B. 2 23 

Inqutnnj; under 3. 47ri is a, a. 4“(3 » 14 (m) pno 
executive and tlcpartmcntsl itvjutncs are not 

indudcs laocredmcs in «hidi esidence I* 
taLcn on oath a. 4 16 

Injiir) under Land Aor^uuliion Act nhcn Is 
not. a 4“rt ftRfsi S8S 

in\-c<tipalion b) jo iceoff ccr not a a. I56 a I sns 
ismordin;: a stalcroem under a. lei-o a.J6l 


7 


331 


local in\-csti|;ition under a 202 is a. s. 4 6 • 14 
{i\ ) ~ 989 

order jrranung or rcs-oling sanction is a4(M). 

B 4 23 

power of Counof *<s«fonas to offences broocht 
under Its notice in course of. a 477 louS loor | 
preliminars inciuir) before i:ramin^ sanction is 
not a a 197 a 18 4<i3 

p ro c eedings held to be a4‘‘6,*r H OS'! 

proceedings of a Magistrate under a (44 arc 
a t44 a 20 231 

proceedings under a 145 are v 145 « 8 246 

— of Courts under v 195 are a 195 « I 80 480 

— underChajner \X\\I are a488 « 9 1017 

-ubich do not com; ly with ibe re^juire 
menu of law are not s 4 0 a 18 99' 

m execution of a decree ire s 476 e 14 (I). 049 
•— whiefa are a//nt tim and illegal are not 
a 476 « 17 993 

--•23 993 


luse of 


, I 


JuriidletleD— 

a superior Court actini, uiiders 19a (6) has no 
to remand case for further inquir) s 19a 
, J47 474 476 

. " . s 489 

4(r 

i 221 


Jarltdletion— /J\ 

Courts and 1 roccedings which hue been hell 
to lie Within thi. resisK na1 s 43^ n 14 9IR 

Court of coniiieteitt under I iinjib frontier Re 
Rulation a 401 B 21 849 

Court of fimltcd to state Justif cation of its 
decision in judgment a S67 m. 23 8l2 

dc^*Mds upon tl e locahtj of the crime Chapter 

distinction between crimiailrevisional ind civil 
ippclfate a 419 B 0(1) 943 

District ^tapst^ate alone tuis underaSS2 « 4 1162 
effect of transfer of 'fagistrate to another district 
on a. 12 n * 34 

essentials | renequisite to give the Magistrate 
to proceed under a 145— a 14S R. 25 248 

execution of warrant ouuide saB3and8( 115,118 
suttraonlinir) oftheffigh Court under s 15 of 
the Chiricr Act md s 28 of the Letlers Pat t 
a is*) B 5 943 

foreigner retaining stolen j roperty in foreign 
territory not subject to Bnttsn a 180 ». 4 408 

. • 963 


11 a3 B S \V 

High Court has under a 491 Cr Pro C to 
cximine legilio el extradition proceedings 
At px f) a 3 B 9 TV 

1 Itgn Court in case of doubt to determine local 
also 41$ 

illegaht) oi arrest does not affea the of Courts 
to try the offender Chap XV, n I 398 


1. 181 


408 


—offences igainst Railway Telegraph Post 
00 ce and Arms Act a 184 414 

— offences oi abduction and hidnapping a 181 
, (4) . 409 

in respect oi olTences on the high seas Chao 
XV « 4 400 

liKelihood of a breach of the pence necessary to 


s 146 It 17 


26o 


Inu a b loi ju rr . 

British Indian Courts have no where offender 
escapes from lawful custody into a foreign 
State a 181 w 3 „ ^ 

cases where revisional is speciall) prohibited 
S 435 B 13 ®48 

conrarrent ol Sessions 

Maristrates under Chap KX3HI s 435 (ni) 9Ia 
conevSrent of the District and Sob-Divisional 
Magistrates s 548 « 2 

condition precedent to exercise of under a 526 
( 11 ) ~ 

conflict of between civil and mihtary authon 
ljeas.177 t 2 a549 « 3 1179 


order for division of crops 


145 has 
title or 


274 

238 


mere assertion of a claim will not oust the of the 
Magistrate under ss 133—137 s 133 w 21 _ 211 
mere statement that order is made under cer 
tarn section when does not give a 144 
w S3 241 

nature of criminal appellate a 423 _ 881 


/ 



r\cs 


»Ar« 


J Hrhdlctloii —(«>///(/ ) 

nature of the conferred by s. 125 on Djitnct 
Magistrates s 125 » I 201 

nature of the conferred by s 195 (6) s I9a 
(xvfi) u U2 475 

nature of of HiRh Courts Appendix 1 h IS 
« 2 il 

no ouster of when encroachment Is upon way 
’ " ‘ 212 


not to be clutched bj reducing offei'ce s 20‘» 

’ 526 

of a second-class Ma^^isirate when the accused 
IS prcMously convicted of ofTences under 
Chap xn or Chan XMI II’C s 34S 
3 78J 

of Dombay High Court at Secunderabad s 520 
« 3 fill) 1101 

ol criminal Courts in innuirica and trials 
Chap \\ J98 


of High Court or Court of Session s 28 « i 52 
of Mi^h Court of commit for contempt and the 
procedure thereof not efTected by the Code 
8 6 n i Appendix I a. 2 « t hi 

1 I i. 29 n I VII 
iders 16 of 

954 

, igiurableby 

It wlien nggravoting circumstances also pre» 
seiii s 28 « a 53 

of inferior tribunatoserpersons joiml) charged 
when one is triable by ^upenor tribunal s. 2« 


of Magistrate over European flritish subjects 
s. 44J 90S 

of f residency Magistrates m admiralty cases 
s 20 ;/ a 45 

_ i«, c . ^ jj, ,, g ^5 

18 n 6 45 
Contract 

^ , o 45 

— for ofTences committed on the Iiighseas 
s 18 // 4 45 

of Sessions Judges s. 446 970 


St lion of llangilore 


JorlldietloB— {(cr'r4/ ]. 

order sending cose IS of itself sufficient to con 
fer on the Magistrate to whom accused is 
sent, s 476 tt 62 10 

ordinary original criminal of the High Courts 
8 22, loiters Patent, Madras 

» ■ rv,. ,t _ i-t_ I >>)a| junsdic 
. , - I • 15,« 2 

ov“ s ■ , • ' rcvisional 


r I 


ales s. 188 417 
In aistod) 

971 


place w here conse lueiice of accused s act ensues 
s 179 « J and 2 •‘03 ‘01 

I>cf\ons proceeded against under s 1 10 must be 
within the I ical limits of the Magistrates 5.110 
n fi 155 

pica as to want of may betaken at any noie 
even in revision 8. ST/ // 9 ‘I*® 

ir • • II >• — — -r .,,-,ii« trtr offence 

4ia 

3I> 


« !•>(«) , 
revision by Higli Court where I ower Court i»as 
concurrent s.439(lii) ff 23 , 

•eclioiioftiicCodemdicalinj, revisional s 4*» 

service of summons beyond s 73 ,}J? 

siKCial.of Higli Courts, 8. 52fi w 3 “ 

taking cognirance unutf cl (r), 190 does not 
dej five Magismte oMo try s 

. , , „ - . .A Ip** jjj 

917 

possession or adjudication of possession 
impossible s |48 w 4 . - ~ 

togrant bail inproceedings under theCrimnw 
1-aw Amendment Act Appx \ll s 12 « 

n 10 

ocsnolde- 
145 n 30 
.ther law|^ 

how regulated ss 29 and it) ^ 

trial of appeal outside of Sessions Court 
necessarily bad s. 531 » 5 v,. 

under Chapter VllI not ousted by Chapter M 

under s' 526 can be exercised only when Suboj' 
dmate Court is properly seired of the cis 
s o2r ri 5 ^ 2iZ 

waiver by party canmt confer s 137 « 2 
wmtoi olrelerriug airthoiity does jwt lue 
the revisional powers of the Higli Cou 
s 439 N 26 (V] 

wlienone of the parties has usedf'r possessioi 
Magistrate has no s.145 n 38 
when properly called on not to be decim 

where act is done m one district and conse- 
quences ensue in another s 179 



iMirx 


7S 


where tct is offence by reaton of relation to 


consi'ti of 


260 
f 

\*here o^cnce is committed on Joume) or\o> 

aces.lR3 413 

where offence commuted on the Inundanei of 
two Slater Of within 500 ^ards thereof s. IW 
,*• > 413 

where no Court Is mention'd a. 2n *.4 53 

where vene of o^cnce is iincertiin or not in 
one di»ina only a |82 413 


ad udication bs vsmeonb of the, apitolmed tad 
s. J38 *. 10 225 

all the members of the. are to be constituted 
assessors and tfiefropinion taLen, s. r6<,« 4 MS 

- — 1 . 4 6<j7 

" * . ■ ' ‘ s . 3 m3 

f • • > s *1 <W7 

‘ « 1 I - « ■ ,• eJ 

as ». I3S, B 4 22.1 

fwejviration ot siwcial bst of s. 325 73S 

reparation of wit) out permission of Jud^e 
a 296 » 2 692 

summons on cannot t>e sened by resistered 
letter, s. 332, *r 1 710 

under a, ISS, to t>e a}i(>ointed in presence of 
{•arties. 4, 133 rr 3 JSt 

what dass of persons are elisitile as s 32S » t 7J? 

Jifj, Jarers— 

A projierch-irge to the is indispensabte w 


> is 


698 


a'ler applying for p]€i of 6ffrra~jfi/^ will not 'ivail 
S. ISS n 3 MU 

all trials before High Court to be by jury s., 2ti7 &>3 

appointment of a under a 188 is imperative 
S 133 rr 3 223 

appointment of, pnnciples to guide 5fai,istrates 
S. 138 rr 4 2:.3 

attention of must be cilled to different elements 
of offences, S. 297, S 299 n 37 701 

anention of must be called to facts and they 
must be left to conclude whether particular 
criminal act was done or not s 2“9 « 2 t92 

cannot return serdicl on the casting of lots 


cannot decide merely on inspection of Icxaliiy 


714 


1136 

1136 


composilions of in trial of persons hurojieans 
or Indians or Americans S.27S 662 

construction of on trials of Furojieans or 
Americans s 284 \ s-iSo-A 670 672 

coroner to sun mon to inquire into deaths 
Appx:. V7If, s 12 Jaxxiv | 


Jefji Jarofs— (cj'ffA/ ). 

dccidonof in nuisance cases under s. 133 not 
subject to revision s. 113, it 22 228 

< • ed with 

■ ■ ... 709 

-* " imphce, 

s. 299, ff. 40 702 

directing to neglea esidcnce improper s.299, 


J u ». .j 

duty of fn an Altemttix e charge for perjury, $.299, 

*r 67 711 

duty of Judge when iaidmissible esidence has 
come to the Lnou ledge of s. 299 n 34 700 

ciamiiution ol s. 294 689 

csemphon from serving on. $. 320 736 

exemption of Government servant from serving 
on $.313 734 

fact of unsoundness of mind at the time of trial 
when to lie pul tielore « 469 ir 2 973 

litMJing on particutar facts to be asUed from, 
s. 307 n 5 724 

/orrnianof how a pointed s>2S0 667 

form of summons to s. 32S 739 

form of Magistnte H order constituting s 133 
» I 223 

form of verdia u) 5 301 n J 714 

functioiisol $.133 f/ 10—15 225 

foiKlionsoi s.299(x) 710 

— to presume daeoity from recent possession 
ol stolen property, $.299 « 64 710 

heads of charge to to be recorded instead of 
Judgment, s 367 (51 pro 808 

how ought to l>e charged regarding testimony 
of accomplice s 299 w 40 702 

how to be chosen s 276 66- 

how to be summoned s 326 733 

if can deliver their opinion^ on the facts only 


• 654 

appoint s 141 223 

irTr(,ulanty in selection of e^ect of s 537 
« 12 1140 

Judge bound to receive unanimous verdia of 
s 302 H 1 717 

Judge may question, to ascertain meaning of 


653 


that 


Judge should render every assistance to come 
to a nght conclusion s 299 rr 11 694 

Iistof s 321 737 

listof who have attended to be kept by, s 331 740 
lists of common and speaat s.313 734 

Local Government may order tmls before Court 
of Session to be by s 269 654 
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INDEX 


Jary, Jurors— (rt> Id) 


locKinjup in High Court s 296 faSf 

Magistrate is bound to appoint m hen applied lor 
5 135 1 220 

may ignore the gnver charges nnd find the ac 
cused guilty ot 1 lesser one s JOl n.9(i) 716 

may return verdict on an attemi t to commit an 
offence when the prinapal offence is charged 
s 301 « 9(11) 717 

may take what pai ers with them s 300 it 2 714 

maj be questioned to solve their difficulties 
s 303 IS 719 

misdirection m charge to effect oi s S37 (rfi 
must decide upon the character credibility ol 
a wit less s 299 70 711 

must deade whether a previou conviction is 
proved or not s.298 « 71 7II 

must give their verdia agitnst each pnsoner 
S.299 r 51 70l 

names oi to be called ^ 277 6C5 

nature of verdict of hot to Iw ascertained 
s 303 718 

no in tnalh under the Indian Criminal Law 
Amendment Act XI\ oi 1903 s 267 n 2 6a3 

no trial before the special Ilench constituted 
under the Criminal l^v. A nendment Act shall 
beby Appx XII s. n exit 

no judgmei t in trials by s 3o7 807 

no provision for discharge of for misconduct 
S. 283 » 1 4)68 

not entitled to consult law commentaries for 
determining law s 299 it 36 701 

not to be discharged if witness i'< absent s 283 
ft 2 res 

number of m trials before High Court and 
Court of Session s 274 661 

—special $ 312 714 

to be summoned in presidenc) town s. 3I5 73a 
objectioito juror's list s 323 ““■* 


667 


6(S <>6r 
grounds 

66a 

699 

(c) 1136 

omission to point out to circumstances under 
which contess on was made and retracted 
s 299 // 24 698 

opinion of the meaning of s 307 « 13 727 

opinion of not to be taken in the m ddle of the 
case s 2S9 / 6 684 

outside presidency town summoning in High 
Court s. 316 739 

penalty lor non attendance of ss 3I8and332 739 740 
persoi served with order for removing oi nui 
ance maj Jaini s ISa -20 

peP'Ois not simnioned whei eligible to serve 
on s 276 662 

powers ol Appeal Courti in c ses tned by 
s. 418 ti, 2 672 

jwwer of to return a verdict in respect of an 
offence not charged s. SOI r 9 716 

power of Appellate Court to reverse fi idmg of 
s 423 SSI 

pot er Ol Ai pellate Court in cases tned b> 


i 418 t 


872 


717 


Jury, Jarers— (ro (J). 

4|uc.stions ID and answers of to be recorded 
5 303 (2) n 8 718 M 


(he heads of charge s 303 n S 7 

should be cautioned not to act upon confession 
of co-accused without corroboration s 299 
» SO ' 

should be warned that statement of one accused 
IS not evidence against his co-accused s.299 


I 49 


should decide whether approver has forfeited 
bis 1 ardon s. 299 « 71 (u) J}* 

sole Judge of acts s. 299 fi b2 ,, 

summoning of mil tary s 317 
summoning and empanelling In case of tnal of 
Europeans s. 326 
swearing of s 281 

the trial Judge to Investigate it held improper 
communication s 293 n s ™ 


to determine question of consent In case of rape _ 


IS 


to return verdict on each charge) s 303 
trial by same of several offenders in succession 
s 272 

trial by of case triable w ith the aid of assessors 
IS legal and valid s. 748 w 7 s.636 w 4 
— of offence triable with assessors not 
It tned bv s. o3b ^ 

— of offence tnable with assessors and how to 
be treated s. 307 ^ 

tnals belore special s 276 c ,3 

trials before Court of Sessions to be b> s. 2bs 
trial with assessors of offence tnable by 
invalid s 636 

unable to understand the language etc. s. ^ ^ 


under s 138 must be legally constituted s. 13^ 

verdict of obtained b> jurors s SOa r/ t ^ 

— in High Court when to prevail s 305 ^ 

— in Court of Session when to prevail s 3 ' , 


' in Court ot Session wnen lo pioou j — 

when to be set aside 5.299 f 79 gg5 

view by s 293 . , , 

when are not clear about the law the J “S® 
bound to explain again s. 302 « 5 
when case under s 133 may be referred to s. 


when charges are In the alternative tuay ' 
asked to ascertain the exact nature of 


be 


when* Judge ought to read over to i latenal ^ 
portionsof the evidence s 299 « 13 
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Jir/( Jaren— 

when j I or ceases to attend s. 2S2 


whether Sessions JuJjrc dtsJsrces with \crdict 
ol s. tu" 723 

\ihelhrr road is | ul ic or not should be decided 
bv MapsTateandnotlij 5 133. « 14 225 

who JUT 1 at le 1 1 scr\-e on s. 319 73ii 

ittlice — 

procedinr in case of o'TcnccJi aj^lnst admmis ra 
tiono.,s.4"6 980 

Jiitlccs of the Peace-* 

appointment o' for mofTuiiil, s, 22 - 52 

only r urc'i*ean nntjsh sub^eas rrwj be outside 
presidenc) towns s. 22 r. 1 SI 

suspension and remosal of a. 27 53 

w ho are <x-c^n ’ s. 25 52 

iarenOe Offenden— 

01 release to l>c made o\Tr to fnends s. 3'*J 

tu 8 841 

order d recting detention of In a Reformatory 
Without connciion illegal Appx. IN. s. IS 
K 2 xUii 

{>enod o detention of must be ( zed a 399 
N. S 841 

prOsisions of a. 5S2 not limited to s. 5€3 u 9 1201 
sentence on to confineaeat in Reformatory 
S. S99 - 840 

—cannot be enhanced & 399 «. 4 841 

not to be for abort period s 399 rr 4 841 

—.only fm-dass Magtsuaie can pass a. 399 n.7>844 
—to be irreaiieetise of establishment of Refor 

matory a 399 n € 841 

of both impnsonment and whipping s 400 « 841 

Khula and Jalotla HUU— 

Code no longer in force III s Iff) ' 3 H 

Khazaachl— .Sr/ Ace'JT 
Kidsappiag— ' 

oSences of tnable wl ere person is kidnapped 
s. 1811,41 
Keebla HUli— 

Code m force fn s.I(li,r 2 14 

Knowledge and Saiplclon— 
tansfer of cases in which a Magistrate takes 
cognizance ons. 191 (l) 434 

when Magistrate ma> take cognizance ol 
offences on s 190 (/) 4*’l 

Laecadive Islands— 

Code extended to « 2 *4 

Land — 

holders 01 bound to report cenaiii matters ^ 

execution of warrant by s. 79 

impounding of cattle damaging s. 10 Cattle 
1 respass Act 




lor damage caused to bj pigs s. 2d 


Land nr Water— 

includes bui'dmgs mrikets fishei»s CTops 
rents and | rol ts of land a. 145 (2) 243 

disputes as to s. 145<l) 243 

Landhetden— 

mstter to be reported by s. 43 73 

Land nark— £r/ { ldlic Lam>sivrk 

Lange fega— 

esidence gfien in Lnghsh to be translated into 
a 3a6 (.J 797 

in which accused s statement is to be recorded 
a 384 801 

not understood b> witness of accused exidence 
recorded in to be Interpreted ss. 360 and 
361 79SSOO(a} 

object of recording statement of accu«ed in his 
s. 3o4 n II 803 

ofdiarge a. 221 546 

ofCoirt |«wcr of Local Government to deade 
a.5SS 1197 

ol judgment, s. 3o7 807 

ol record and judgment m summary tnal» s 26a 652 

of record ol evidence a 3a7 797 

of record ol examination of accused s. S64 801 

tnnslation oi record o> commitment in English 
wbenlobelorwardedtoHighCoun s.2l8(2^ 545 


insulhcient explanation of b> Judge ss. 297 299 
A 35 690 700 

s Jh applies to cases w here facts are know n but 
application of is doubtful s.236 n 2 596 

Lawfal Caitody— 

arrest without wamnt of person escaping rrom 
$ 04 83 

Lease- 

granting ol immovable property not in actual 
possession is not wTonj,tul act, s 107 r. i** 148 

Legal FracUtloDers— 

exempted from semng as jurors, s 3'hJ iji) 736 
in p^retdenc>^ow ns from serving as Magistrates, 
S.557 I19S 

Legal RepreieatatiTei— 

addition o! (abatement of appealX s 431 911 

abatement oi appticaUoa s. 50 n $(> 624 

disputes as to immovables s. 145 1,7 243 

Ake AB.CT£ilENT 

Legitimate Child— ilre Ciiiui) 
order for mxnintence of s. 4$S lOlS 

Lealeacy— 

Magistrate should show to accused until their 
conviction s,4‘>u ft 2 1048 

Letter— 

in CUSCO l> of rostxl authonties pKxfuctiono^ 
s. W5 .129 
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|NIIE\ 


I 

Letttr— ) 

order for b) unauthorized Magistrate when , 
\oid s 530 112? ' 

seardi and detention of s 90 i 

Letters Patent— j 

appeal from the order of a single Judge under 
s IS s 491 10l2 

esTfraordimry jurisdiction of the High Court 
under s. 20 and s 15 of the Charter Aa, 
s 439 » 2J as 

High Court s powerof interference under y 28 
with orders of Prcbidency Magistrates s 417 
K 14 9t7 

— to transfer proceedings under s 145 under 
the s 526 » 1 llOl 

— to transfer under s 526 // 2 IJOf 

to transfer cases front the file of village headmen 
under s.S2S « 14 112^ 

where Judges of Chartered High Court are 
' • • - - 

I 34t> 

lat ]udg 

• itf 

no appeal tor' L uiiuei uiueis uiiusi J 10 \i|t 

Levy— F ine Pfnai-t:\ 
of costs in case of dispute as to hnd etc s US iW 
of fines s 386 827 

of penalty on liond ss an 5J6 1068 1077 

LibcHoas 

destruction of s 521 I0>jii 

LlmltatloB— 


« 4 to s 89 124 

for appeal agalnstsenteuce of death a 371 w i 822 
(or appliciuon foe sancuon to prosecute s I9» 

txxl « 163 t2^ 

for lodging a complaint s iSOis) w 38 433 

for making claim to property seized b\ police 
s 523 1094 


S. 145 // 182 281 I 

no for making applications for sanction s Jftz 
(xx). ti 163 « 323 

to superior Court under s 195 {6) (xvii) 

It U7 477 

LfmltaUonAct— 5ecACT\\ oi 1877 
List- 

copy of to be given to persons searched s 103 
(.4) las 

discretion of officer preparing m High Court 
s 313 734 

gentlemen of high rank should not be put on 
the assessors hst s 332 740 

of common and special jurors in High Court 


LM~-{roiifJ \ 

of jurors annual re\ ision of s 324 "37 

■ — ol jection to s. J23 737 

— omission to rcMW effect ot s 537 113? 

- — preparation of s 321 publication of s 3^2 
revision of s. 324 .737 

- — who tiave attended to tie kept s. 331 710 

ofiiitiiesses may l>e hied alter commttnxdt 
S. 21 1 w 4 STo 

prclimmarj and revised ot pirors publication 
of III High Court s. 314 731 

pul lication of in High Court s 314 731 

to lie made of nil things found m search 
t ]03(4) 13$ 

Llya>«teek— 

m rtsiiect of whidi offence committed disposal 
ol s S17 1077 


vftvesMgxWwn wvss \ve wwiet sss 448 tod 

202 jicfsonally f») $Iagistrate 29” 50i 

Local Area— ItaisDicTtov 
effect of appointment of Magistrate wathout 
specifjing s 14 w I 35 

includes provinces suWivision and sessions 
division 5. 182 II 3 
meaning of s tz,if S 

proceedings in wrong effect of *. 5il M » 

Leca] Aatherity— 
iiiCitile 1 respass <\ct dehned b.3 
triiH/ef of cenaiJ) funcbons to Local 
Govenmient s 31 Cattle Trespa*’** Aa J"”* 
Local Extent— 

of the j recent Code s. I *■* 

Local Fnnd — 

m Cattle Trespass Act dehned s 3 , , 

power of Government is to v 31 Laiiie 
Trespass Aa 
Lacid ODTcrnmeDt— 
appealirom acijuitted On behallof S 417 
can specify an) Court for trial of public servant 

irrespective of junsdiclioii s. 197 «■ 49 

cannot delegate Its powers under s 196 ir 14 
cannot lender pardon s. 338 « 7 ' 

consent of when nccessaf) m prosecution 
cnmiiial conspirac) s i96(u) 
definition of in the General Clauses Act * ' 

delegation of powers to Distnet Magistrate li 

s 13 (3) 

Judges and public servants not liable to prose 
cution wiuiout sanrtion of s i97 
may alter the limits of Sessions divisions s 1 
(21 

' ' etant Session* 


7t7 



ivnnx 


Loc&] GevtrBratBt— 

mar appoint Sessions Jud^eoione dnisonas 

111'.' — . I I-.,..-— .u.. , „.4. 3j 


■ ■ • . 652 

nut amlionre District MaRiMrate to xuthilrstt 
dasses oi casc« % S 2 S 1118 

ma> declare a post to be police staiion s 4{j) 23 

dedare Registrar or SidvReRistrar to 

Civil Court for contemfts, s. 433 JOlO 

dclegite powers to District MaRistntes, 

s. n. R I 34 

delegate to an) ofiicer the power conierred b>, 
s. 14 cLll). s. 14f3) 35 

nia> dirca anv ixiIice-ofTicer to l>e in charge ol 
police station, s. 4 (/) 2S 

evidence to be taken In Fnglish, v 357 737 

manner of eiectiiion ol sentence of whip- 
ping, s. 3 ^ 83S 

nuj empower anv Magistrate to hold Inquest, 

•s 174 fS) ^ 35« 

am Magistrate to Issue temporarj injunc 

tion in urgent cases of publicnuisance, s. 144 230 

— anjr Magistrate to prohibit repetition or 

continuance of public nuisance, s. 143 229 

fna> empower am ^lagistrate to takecognir 
ance of offences on complaint or on police 
reTOrt.s. 190 421 

--- Benches with first<la«s povrers, to tf> sum- 
mant),a.360 642 | 

Benches with second or third-class powers to 
In summarilv certain odenevs, v 261 648 

— first class Magistrate to order removal of 
publicnuisance s 133 Chap X 207 

— first or second-class Magistrates to act on 
information of offence s- too 421 

— >fagisirate of the first class to trv sum- 

man Ij.s. SIC 642 

— — secon()<lass Magistrate to pass sentence 
01 whipping s. 32 58 

may make rules tor service of summons s 6 S( 2 ) 100 
ma> order trials of certain offences before Coun 
of Session to be by jury s 269 634 

— deliveo of lunatic to care of relative or 

fnend when s. 475 950 

may select places for bolding Sessions by 
Additional Sessions Judge s 9 31 

may suspend, remit or commute sentences, 
ss. 401 and 402 841,843 


miiiK^ie may uaiibiei luiiaiiv. 


Local OoTernmeDt— (roRc/dlV 
power to apjxnnt Trustees or Managers of 
Schools to be Bovrd of 5fvnagers for Kefor 
nntory,'S.Z5 Ref xtr 

—to cancel powers conierred, s. 41 

to confer addiiionil pow ers on Magistrates, 

s J7 

to constitute Henches and to define their 

powers s IS 


71 


36 


to make rules relating to notification of 

address of prev iously conv icted persons, s. 565, 120J 
—-to order cases to be tried in difictBUt Ses- 
sions divisions. & 173 40J 

— to suspend and remove Judges Magis 
irates. Justices of Peace, sa 28 and 27 51 

to transfer certain functions to local autho- 
rity S.3I Cat Tres. Act Itviil 

to direct places at which Court of Session 
shall hold Its sitting s 9(2) 31 

prinaples which should guide, m directing 
appeals from orJer» 01 acijuillal s 417 n 8 870 

l>ro»ecut!on at mstince of tor offences against 
State s. I9i> 484 

report by commission to, av to state of mind of 
lunatic, s 474 979 

report to lor order as to custody of lunatic 
pending investigation s 466 974 

978 


' 69 

offenders to be sent s. 12, Ref Sch Act xlvi 

to establish Coun ot Sessions for Sessions 
divisions,*:. 9 JI 

when may cancel suspension, etc., of sentence 
S.40I 84t 

when may order provisions of Part I of Act 
XII ot 1908 to apply to any particular trial 
Appendix XII s 2 cxi 

Local Inquiry— 

concerning easements s 147 266 

into disputes as to immovable property s 148 292 
no into matters which may be proved by oral 
evidence s 148 ff 2 292 

who ought to be deputed to make a, s. 1 48 r 3 292 
Local lovesUgatloB— 


. 503 
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IMtE\ 


Local iQvoitl^atlon— (fo td ). 

Oirectlng nfter cl>-;e of deitiice U IrrtLuhr 
s 6J7 ti S. A (i) ** jj... 

Mii.istnie m nnking t s 526 

, 1113 

-A .IMS 

utth til 


« 3J(u) 


303 


rso 


Local Law— 

not 'ilTccted I > present Code s 1 
tml of offences unckr ss 5 niid 2J 
Locking Up— 
jur> tn High Court s 29b 

Lottery— 

defimtion of s. 196 « 15 4 -, 

snnction nece^sury for prosecimon s. 1% „ 8 
Lower Borma— II urmv 
L unatic— 

a deaf mute iccused to !« treUcd b, 341 
certilicvie IS to caiuciiy of to ,nak,v defence 

reoeiv ibte in eMdcuce s 4,,? 

*’*'*°" •‘^luuted on ground ot 
cu'todj of s. -fee 

aciiuitted on ground of being 
delivery of to care of rehtive s 475 £f, 

m^jad to be under careful survtilhnce s. 469 

"'^I'litni 01 on ground of lunacy 

jucixdiction or Crimiinl Courts over when 
cetaes s. 400 n 1 _ 

^'n °! l'«l'cctor General or vis, tors 
nnj^lw dfvcinrged or denined in custody 

imj Iw tnnsferrcd to lunatic tsvlum s 474 
nuke dt 


972 


at the time of commuting offence s. 469 97-, 

— -wiiere accused is still incapable of niakine 
defence s 4bs * g. 

"here declared lit to be discharged >, 474 9™ 

■ where on resumption of miuirj oi mal 

r making delence s 468 97o 

* I'cnding investigation or trial 

s66 gg P74 

resumption of inquiry or trnl of s 467 97. 

secunt> fonppesrance 01 s 466 tn. 

who may compound ollence on Iwhali of 

774 

Laaatle Aiylain— 

confinement of lunatic in pending nuestiga 
Honor trial s 46b * & b 

confinement of person ncquitted on ground of 
insanu> s 471 g^a 

trinsfer of lunatic prisoners to by order of 
I^cal Government s 474 


Loihal Hills— 

Cotle not in force in 1 »f 3 
Madras YllUge Police Regolatlem XI of ISIS- 
.Sf^ All 1 >uix \\ I dm 

IT of 1S31— Ai n ndix \\ II dn 

Madras DlstrUf Police Act XXIY of lS59-5^r 
Apilsdim \\ III dui 


Madras District Police (AraeednieQt) Act Y of 
1885— Ai i tM»i\ .\|\ dsn 


Madras City Police Act 111 of l883-5rr 
AiiimiixW di\ 

Madras City Police (Amendment) Act III of 1907- 
5;r^ AiirsDix \\1 chi\n 

Magistrate— 

accused s sigiuture should l« taken in pre- 
sence of s. ji>4, n. |7 8iM 

additional iHsueis conferrnhlc on s.37 ^ 

aj*jH>uitnient of distnct 5 . 10 J- 

appomtmem of sjwaal s. 14 sukdiviMonal 


- 13 


3/ 


— subordiiuti., 6 . 12 
ncting under s. 164 is not entitled to etamiw 
ot quoiion die deponent s. IW «. 23 S30 

nets VfiUiout jurisdiction in reducing a grave 
otTcuct into 'v nitiior offence so a» to uy d 
aumnnnly s. 2b0 w II ..off 

being concerned m the case in a pubhccajvaal) 

Is by ttst.li no bif under 8. 5»b **.16 U*® 

being member 01 a socieij pledged vo a certim 
course of conduct no distiuaiificition s. SSd 

» 20(111) 119^ 

being shareholder of 3 company Invmg pecir 
mar> interest is person illv interested s. 55o 
w lOfiv) 

belonging to n community whose feelings hav’e 
bcenouinged disqualified s. 556 «.l9(xi) H ‘ 
Bendies of ^l4glslrntes -<.15 * 

bound to BSk whether nccused wishes prosecu- 
tion wiuiesses to lie recalled s.2Sb b. 7 
liound to com|>el the nticndance ot objectors 
witnesses s, 137 rr 7 

bound to compel the attendance of witnesses 
summoned s 252, «. 12 u 

bound 10 examine all witnesses tendered h) die 
prosecutor s. .^2 n. 9 

bound to maintain order of Civil Court m 
possession case s 144 n 2S 


r„.htS 


234 


bound to summon claimant s witnesses v 


r 13 


1067 


637 


bound to summon defence witnesses unless he 
records reasons forreliising to summon s.2ar 

n 4 

bound to take cognizance upon a proper com 
plaint 5.190(1) « 16 ^ 

bound to take evidence before attaching fro- 
pert) s 146 1 / 6 

bound to take evidence on appearance 01 ^ 
accused under s 137 « 1 . 

caimot act on pcrsoinl local Investigation wd" 
Out taking e\idence s. 137 a 2 " 
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ltA^lrkU-<r(>t££). 

cannot act under s M2 when inrjuio l» pcndtu;; 

under <. 123 n S5 I7(J 

cannot decline jun»<Jiction, <1. 2S «. 0 SI 


lu ii L K ‘ V Jy I*. i2 790 

cannot Inquire into Miiicra litnestas Rtiardian 
in maintcnnnce d'e !i. 4SS r. 5o 1023 

can onU decide the fact of po^^c^ion at the due 
of the prclimmar) order ». Its n 17 247 


eompeicnc) of, to record confes<lon< etc, | 
a.l64(hj 323 

contnetion or commitment on evidence record 
ed b) tuo, s SSd „ 7 M 

dqiutM to make local inquir) need not be 
examined as witness, & ltd rr S 293 

directing search acts judiaalt) s. 10? r 2 t4l 
discretion of to summon w aness already aoss- 
examined a. 257 637 

disqualified under s.556 cannot direct further 
inquir) under & 437— s 656 n 12 1166 

does not become interested b> omitting to 


dut) of, recording depositions oi witnesses sent 
up b} liie police, s. 164 n Jt 330 

dutyot tocompiecetlieinquiO under sub'Sec 4 
5. 145 on the date fixed s I4S // 111 269 

dut) of to make lull inquio and take all 
evidence s 209 n. 7 .. 526 

duty of to pass orders in favour of part> dis- 
possessed s. 522 n I 1091 

dut> of to take evidence for the defence in a 
Sessions case s 2u6 r 9 527 

duty of when further remand applied for,s.3i4 
«. 20 ~ 772 

duty of husband offers to maintain his wite 
s. 488 R 66 1031 

duty of to inquire whether accused ts a 
European Cntish subject s 52S-B 112* 

duties of m making a local investigation 
S.626 R 32(111 1113 

duties and powers of a in recording statements 
and confessions s. |64 (v) 329 

effect of appointment oi without speaking 
local area s 14 r l 3a 

effect of transfer of to another district on juns- 
dictlon s. 12 «. 4 34 

^ ^ ^ . gjg 


Ka^tfUU— 

goiRgon leavcdocs not lose powers s 40 // 4 7 ^ 

tits no jurisdiction when title or|>ussession has 
beenrccenti) adjudicated ujKin U) Civiiciurt 
a.l4Slvm) _ 2a4 

has no power to preteiil conijiosition of certain 
-I- - M „5 


a. ii. tu [_i/ Ugj 

how snuuld conduct himselt in the trial of 
aiminal cases &.S26 » 19 HO, 

Imjwntng into judgment information not ol> 
nined trum inspealon s.S5H r 29 Ijgy 

Improjier action 01 showing bias is ground for 
transfer s.SJb r 23 (iii| HH 

in charge oi current dutcaof District Magistrate 
revisionaljiouersol s 436 923 

initiating prueeetiiiigs under s llOnot bound to 
reveal suurcrd OI liituimaiion s 123 r 17 172 

inquiry into cause 01 death b> , 176 397 

inquiry made l»> not competent is not ac^rd 
ing to law 5. // ]3 509 

ins-estment on ceruin of powers under s 36 ot 
the Code by tne Lotsii Ooternment s 3u 
« i — e6 

ts incompetent to demand security trom person 
residiog outside his local jurisdiction s BJU 
« ^ , 1128 
issuing warrant does not prevent policesjfficer 
trom issuing order when s 56 a 6 93 

junsdiciion ot, throughout district unless 
limned s 12 33 

liable It! damages for unreasonable detention, 

8 344 R. 24 773 

local investigation by as to truth ot complaint 
s. 2y2 SOa 

making local inspeaion must place on record 
an immediate report 01 what 1$ seen by him 
s Ss6 « 24 jj0g 

making local mvesugauon acts judicially and 
mjy administer oatns, s. 203 » 16 510 

making a local investigation is iiotdisqualihed, 
s 5a«s,A 18 (ij 1J9I 


may issue summons or dispense with the 
appearance ot the accused s. -o3 r 1 625 

may make himsell personally responsible if 
bail improperly reiused s 496 r 8 IOI9 

may proceed under s 14a where the decree is 
not between the same parties s. J4a, r; 39 
may prohibit repetition or couunuance of 
public nuisance, when, s. 143 229 
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Magistrate— ). 

may tender pardon when and in what cnse 
s 337 742 

may rely on {acts observed by him in making 
local inspection s 556 n 26 U06 

may use civil and military force s. ]2il and 
direct military officer to arrest and confine 
s 130 206 

mere authorizing of prosecution does not dla- 
quality, S. 6ab «. 18 (iij ^ 1191 

1191 

under s 20i — s 20i n 13 509 

must determine right of possession s S23 
/A 7 1095 

must givereasons for cuinmiltal s 213 n 8 637 

must inquire into the fact of uusoundness s 464 

« 3 972 

must make judicial inquiry und record etldence 
betore making order under s 133— s. 133, 

» 44 21a 

must make tull inquiry before commitment 
s. 408 « 7 526 


—a IU4 /I la 

not bouid m every case to hold an uijuiiy 
a 643 » 10 1096 

not bound to adjourn pending application for 
traiiaier to a supenor ^IaglStrate s 526 » 53 1117 
lot bound to take evidence as to ownership till 
proclamation IS issued s 623 » 12 1097 

lot debarred irom trying accused for disobedl 
eiice uf summons issued as Mamlatdar s 487, 

» 8 1014 

not deemed personally interested by reason of 
his being Municipat Commissioner s 5S6 
exfii 1183 

lor inspeccmg scene offence s 5S6 exfn 1183 

for omitting to record statement ot accused 
s o5b « 18 (iv) 1191 

not discjualified by making preliminary Jiiqiiiiy 
under s 402 tt 24 511 

not empowered to act under s 107 146 

not to be witness m cases before himself s 556 
» 19(111) 1193 

not to clutch jurisdiction by reducing offence 
s. 409 « 7 _ 528(a) 

not to decline jurisdiction when properlj called 
on s 190(11) » 16 427 

not to hear appeal from order passed by blmsell 
s 556, » 31 ^1198 

not to try or commit cases of personal interest, 
s 556 ^ 1183 

—of the police s 3 « 2 16 

not excluded by s 487 i£ offence was committed 
before him m a non criminal capacity s 487 
/ 9 1014 

not to assume guilt of prisoner when examining 
him s 3b4 » 7 802 

omitting to Inform accused of his rights under 
s 191 IS incompetent to try the case s 537 
V II 1140 

on leave and not in district when a Magistrate 
s 14, ft. 5 34 


Magistrate— (ro/i&f ) 

on transfer to different diitria loses local 
lurisdicii in md cannot continue trial s 40 
H 3 '0 

ordmarj powers of s 36 sch. (iii) 69 

order ot forfeiture ol bond bj not compcleotto 
mike such order is bad s 531 « 8 1*31 

ought to act on telegram informing him of issue 
ol rule for transfer s 5-6 n ol 111 

ought to cincel order of maintenance when wue 
lid lucompl) w nil deaee of restitution s 489 
// HI 

ought not ro spill up offences s 346 « 3 780 

ought not to treat a grtse offence as a less 
Lraveoffence lo clutdi at jurisdiction s.209 
ft 7 

pissing sentenre betore finishing judgment 


i. 367 ft n 




jersonal allcguion a),inL>t must be strioly 
I roved s 5-8 « 8(hj , * 

I vrsomUy inleresied meaning ol s SaS « 14 118“ 

— power to dLil with proptny seized 

search warrant j, 543 « 3 
-■ powers of as an executive officer as to control 
of markets s 144 « 4» 

— —to arrest ss 64 and 65 . u ^ 

— — to attach subject of d spute pending n** 

decision s 146 . . 

-> — toauihonze detention of accused bejonoxi 

hours s 167 . 

— —to commit for trial s 406 nment 

-to disinter corpse s I7b , 

— toexamine defence witnesses fn inquir) 


— lo postpone process on complaint s 204 ^ 

to record statement and confession dun g ^ 

police investigation s 164 , 

— to sentence to imprisonment in delauit ^ 


1013 

8 487 _ 53 

-offences under Penal Code gg 54 

under other laws ss 28 and 29 j 

power to appoint receiver when suojeci 
dispute IS attached s 146(2) ..,i hv 

power award punishment by not aaectea / gj 
5 7S IPC s 32 «.20 e 

power of to cancel warrant issued and i ^20 
summons s 204 ia 1 1 - , . 

—to deal with profits of attached proper/ 

— to detain 111 custody till completion of »nqun7 ^ 
under Chap VUI s 496 ft 7 —vious 

— to certain fresh complaint 
dismissal or discharge not controlled by ^ ^ 
H S 
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ixjwer to entertain cimnlihil^ is not one of 
the •'ofiJinirj powers* of a f rstthss s K 
ft * to 

l»mer of, to order nltadinicnt of i tenilf* 

V 145 ft 47 i>s 

to siLspcnd the escrcise of hufiil ri;.hts 
lO a pntatc person s. 144 t Ji Mj 

powers of to whom rase js sent under, s. 476 
n 55 I 0 ,il 

pTi'S'edurc l>j fn rases of itxiisci lunatic 

s. 4h4 

invcediire of In exv' u! iili cinn it Ik. di't*OHcd 
of I \ s 34 ,-j 

not empowered to na under v 5< s 3M) na 
—on finding that more sea cre sentence iJioul 1 
jvLsscd s. St** 7ai 

when after oommcnceincni of injmr) or 

" • “ ' , . . - - 7S| 

' ' ' ■ S ( ») 

protected against prosecution for acts done in 
• dispersing unlawful isscnilli s |i* ^07 

_ publicto giae information ol artam offences 
to s 44 

puMu. when to assist s 42 7l 

referenoe to a su('erlor oiK.ns up the wl» >k cim. 

s. 349 n 6 786 

reference to torseaere pimisliment s J49 784 

referred to ma) commit s 149 h s 78r 

—'Cannot transfer case 1 1 another M igistnte 
S.349 fl 9 7S7 

— maj inflict ttlut punishment » 349 784 

— tna> return case It reiercnce inform >1 s.349 
ft 9 787 

to pass sentence In presence 01 accused 

S 349 V II 788 

referring case for severer punishment to record 
opinion and not to conaict s 349 » 6 736 

releired to under s 349 cannot return case n 9 787 
resitonsibility ot returning |iro)>erl) before 1 
apjieal lime has expired s 5l7 « -I IU87 ' 

right of to take evidence after that of pirtiests 
finished s 540 /; 4 (1) 115$ 

s. 145 does not empower to make an order [ 
jrermanently settling the drfTerences of the 
parties s 145 n 151 276 

!>entences which may l>e | assed on European | 
BrtUsh subjects s 446 970 

sentences which may be passed by s 32 58 

should endeavour to ascertain the truth s 164 
M 25 ^330 

should give every oj portunliy to accused for 
making his defence s J40 /c 4 , , . 

should not import information not obtained 
from mere inspection into judgment, s. 556 
ft 28 1197 

should not Interpo*^ betvreeii accused and his 
fnends s. 340 « 4 ^56 

I. J U n<Tc 1 nder S. 145 

247 

• 973 

1047 


Msg]itrate~{ro»2y ). 

specjillj empowered must purport to act under 
s. 30-s 30 ff H 

stibordinalinn of to Distrfct Magistrate s 17 
cl I 


Su|>tnor Magistrate cannot order subordinate, 
to send up a case fir severe jninishment 
s 349 « 5 78(> 

suspension and removal of, s. 26 53 

taking active }urt Initiating jiroseciition is 
disi|u3tihed to try, s. 55u u 17(v) 1190 

(iking active part fn collecting evidence /or 
pfotccutiou iS(iersonaffy interested to s. 555 
ft I7(v) 1190 

liking coi,nuance of complaint must deal with 
It iinic-ss It 1$ withdrawn by supenor authonty 
s 203 « 4 512 


' 1191 

taking substantial jvart in the proceedings is 
<lis<|ualified totry s 556 '<17 1188 

temporary injunction by m urgentcasesof public 
nuisance s. 144 . 230 

third cla'>s must submit proceedmge under, 
s 562 to supenor Magistrate ll99 

to be as careful of interest of accused as of 
prosecution $ J64 » 25 . 330 

to decide whether compoundable offence Is 
I roved before allowing composition s 345 
« 15 777 

to Ax place and time of proceedings s 341 9 770 

tolieara complainants evidence 5 203 n. 11,514 
to lake notice ol accused s detention for more 
than .4 hours s. 167 r 14 . 346 

‘ ‘ ■■■ lOaS 


bor 


44 


781 


to whom case Is submitted under s.346 cannot 
act upon previously recorded evidence s 346 
w 7 . 

to whom case is transferred not entitled to 
dismiss unders.203 s 528 n 19 1122 

to whom case is transferred cannot again 
transier s. 529 w 6 1127 

transaction of public business at the private 
residence of the s. 352 r. I 793 

trying cannot be a witness s. $56, r 19 (hi) 11^ 
uyiog under s 30 of the Code not competent 
totry an approver s. 30 r 6 57 

village headman, landholders etc bound to 
rejxirt certain matters to, s. ia 73 

w^t can take cogmiance of offence of lajiie 
by man on his wue s. 561 1198 

—may make order formainienance, s 483 1015 

what order investigation into noncogniz 
able oflence & 155 303 
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Magistrate -(concld ). 

what may take cognizance oi ofTenccb against 
European Briti^ subjects issue process 
s. 443 070 

to in luire into arid try charges against 

Eurojiean British subjects s. 443 060 

when case transferred to a he cannot re-transicr 
It s 523 » 5 (IV) tISO 

when cases mablc by should le committed, 
s 2S » 2 63 

when competent to withdraw pardon s 339 
n 3 751 

ti83 


529 

355 

when recording statement should be examined 
iK 533 S 1134 

when rule mst is issued upon interested party 
complainant has no right to appear liefore 
High Court s 123 h 1-13 IBS 

when should proceed under s 144 and when 
under s 145— S 144 u 3 231 

when to act under s, 145 and when under 

5 144 or s 103— s.H5(iv) 247 

who as <1 niuniapal councillor is personally 

interested s. 556 » 17 (tii) 1161 

Ualateosuce— 

accused competent witness in case of s 489 « 1 1017 
adultery alter order disentitles wile to s 498 
».81 I03b 

^ 1016 

Ties wife 

1024 

1031 

1036 

offence 

u loJ ^ o lOlb 

application lor not to be referred to bub Magis- 
crate s 4iia n 22 10 l 9 

application by mother for of minor soiw when 
taUier otters to maintain them s. 446 r(.49 1028 

arrears of, are debts wiihin Insolvency Act 
s 4SS H 72 (IJ „ 1034 

may be recovered from Jagir income s 488 

fi 74 1034 

authority entitled to cancel order for $.489 n 18 1020 
breaking open inner door tor execution of 
warrant for levy ot amount ol s 489 « 75 1035 

cancellation of order awarding, s 489 » l,x} 109S 

cancellation of order for on proof ol adultery, 

6 488 (5) 1016 

cannot oe given for minor sons when fatlier 

offers to maintain them s 483 n 49 1028 

cause may be shown against eniorcemeUt of 
order ot s. 490 1038 

Civil Court s decree as to paternity does not 
affect Alagisirate s order tor s. 483 n 19 (Iv) 1031 
Civil Court s decree for restitution of conjugal 


condiuons necessary for an order for, s 488 Civ) 1022 


MCS 

Ifalfitesaaee— (rtinUl). 

conflict of orders Civil and Criminal Cot ns for, 
s. 483 (ill) J0'’0 

considerations m finding the rate of s 4S8 it So 1030 

■ does not bar avU sinl for declaration that 

no ispajablc s. 488 ti 18 lO’O 

Court fee on application for arreas of s. 488 
n.76 1036 

criterion of cruelty justifying separate s 488 
« 31 

cimiulattve punlshmnnt for lireadi of order for 
S. 488 ff 71 (ill) „ 1033 

cumulative warrant for levy ol arrears of s.4ss 
n 7i lU) and (iir) f033 

decision of Civil Court docs not bar orderfor 
when S.4S8 f» S2(lii) - 1030 


duration ol cannot be fixed in case of children 
S. 488 « 58 1031 


10"1 

KBS 

1033 


sene® of 

*. .K, ^ -V lOlfl 

t<ro 

5 483, n 44 1°"^ 

husband can prove wifes adulteiy subsequent 
toorderior.i 488 w 81 - 

husbands, marriage with wife s ^siepmoUier 

*1017 

busoaiiub ouei lo mdmi<»m wiv ‘ ^ 

deience to claim for s. 488 (3) pro ‘ 

if deiaulter dies order tor caimoi be 

against his estate s 488 n 74(11) ‘ 

lonsdiction and competency oi Courts 
award, s. 488 (ii) . . " 

lunsdicuon ot Civil Couns to set aside order 
tor s 488 ff 18 (IV) ^ (.,r 

jurisdiction ot Magistrate who made order toi 
not ousted by cnaiige of residence ot pari) 
ordered, s. 4t>a k bS-rv , 

keeping concubine in house will not 
witero when s 488 n 33 (iv) 
legality Ol order directing pa>nient oi 
advance, s 490 «. 4 , 

bving in adultery beiore the dale of appiicau 
tor s 489 n 30 (ivj 


declaW'’ 

iniicably 


ilea that 

jrderJor 


1024 
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HalnteBMee-<fMW). 

'fagJsfraic his discreUon (o dedde {n what 
cases ma) t>e inarded, s. 4S8 n g t0i9 

MaRislrate not competent to entertain appli 
cation for, when previous decec Is in force 
s. 4St ft 21 1022 

mamed woman cJoiminp /or her ilJej^iiImate 
children s. 4^-^ » S2 (ij 1029 

ntarr}in 2 second wife will not )ustlf> award of 
to tlrst wife s. 4SS A 3^1(lii) 1025 

nia> be awarded from the date of appIiciUon 
fors.4tS(Z) 1015 

mother entitled to so ling as she has custody 
of child s. 4<t5 fl. 49 1029 

wife entitled to S.4P8 tt 8(1) tt 40 1018 1027 
no power to cancel order awarding to a child 
S. 4<t3 fr 79 1035 

i>on-pa>Tnent of, must result from wilful negli 
pence s 4S3, tt C8 1032 

See Audesdv. 

of child bom of sumbandham mirrfage & 4S3 
n 7 1018 

of w ife or child, order for s 489 tOlS 

onl) one warrant tssualle for arrears s. 488 
tt 21 (11) 1033 

order cannot be made for unboni child s 4S3 
K.26 1023 

order for by unauthonred ^Iag|$tTat« void 
S.S30 » 1123 

■ — cannot be retrospective s 483 « 59 1031 

-~-does not deprive husband of ngUt of 
divorce s. 483 r. 45 1023 

• — not enforceable if claim be released 8.433 
ff 72(111) »034 

■ — not to Its made at progressive rate 8.483 
tr 57 1031 

— -when husband is undivided member of 
Hindu family or bis ) 0 uih of 16 years s 489 

t 22 1022 

— When subiect to revision without apphea 

1036 

• 1036 

ofes 

1022 

• and 

. 022 1023 


legal s 498 n 61 


not 


1031 

1036 


order for cannot . . 

dies s 488 ti 72 (ii) ^ ^ 

order refusing does not bar suit in Civil Court 
s 488 « 18 (II) , 1020 

payment of must be monthly and In com s 48s 

H 60 1031 

penalty for disobedience of order (or, s. 488 (3» 1015 
place where application for to be made s. 488 
(9) and tt 10 , 1019 

power of Civil Court to set aside order for s 488 
II 19 (IV) 1021 

power to order payment of m advance s. 488 
n 59 1031 

powers of executing Magisttate other than the 
one who made the order for, s. 490 «. 6 ices 


Vainteninee— > 

proof of valid mamage necessary before m.iking 
order for, s. 499, tt 24 1022 

prospective order for increasing the amount of 
is bad s 4f» » 57 1031 

remission of Court fee on copy of order s. 490 
tt JA i038 

nght of wife to an order for separate s 488 
tt 33(11) 1025 

right to of children living with adulterous 

mother s. 4S9 tt 51 1029 

of children removed from father without his 

convent s. 488 // 51 1029 

second application for. If barred by s 403 tt 9 847 

Security cannot be taken in anticipation of 
default of payanent s. 433 « 78 1035 

Statutory nght to is independent of and not 
oontrolled by personal law, s 488 tt 7 1018 

• - • * 1021 
• 1026 


warrant for levy of arrears of s 48s tt 71 (ii) and 
(til) 1033 

what are not i roper grounds for refusing s 488 
tt 93 1025 

what are not proper reasons for refusing to 
enforce order for s. 488 n 73 1035 

what are not sufhaent grounds to refuse s 4SS 
tt 3a 1028 

when awarded to child cannot be cancelled 
s. 443 tt 79 1035 

whenr^derfpr cannot be enforced s. 488 ti 72 1033 
when wife is not entitled to order for s 488 
n 30 1030 

where a claim for is settled amicably case 
should be simply dismissed s 488 tt 62 I03i 

who may cancel the order for s 488 » 17 1020 

*■ ^ 16 1020 
42 1027 

sccord not 

. 1024 

to s 39S 

I 1024 

wife not entitled to when husband and wife 
have separated by mutual consent s. 488 
tt 30(1) M 1024 

wife refusing to attend a panebayat convened 
to consider her conduct no ground lor 
refusing s 443 » 35 (ti) 1026 

wrife’s right to s. 48S (v) „ 1024 

Majority— 

biodingof when legal s. 139 226 

Hamlatdar— 


It 131 433 

disobedience o! summons Issued by s 68 n II 101 

finding of as to possession not conclusive, 
S.14S R.143 275 

IS “Civil Court for purposes of sanctioning 
prosecution s.l95(xv),» 131 433 
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PACF 

Manager— 

of land, execution of wamnt of arrest by, ^ in 
Management — 

of property attached under s. HR (2) 2«2 

of temple, s 144 rt 33 237 

Map— 

of scene of offence what to show, s 1S4. tr 27 301 

by whom to be prepared ^ tR4 ti 2? 301 

proving of, s 154, ff28 302 

Marltet- 

mcUided tn land or water, s Ha 243 

Marriage- 

entities wife to maintenance, s 48? « 24 1021 

lunatic’s brother cannot prosecute lor bigamy 
committed by his wife, s iSR n 8 4(K> 

some person aggrieved to prosecute for offences 
against, s. 198, rr b ^90 

Harried Woman— 

claiming maintenance for her lllcRitimaic 
children s. 488, w 12(1) 1028 

enticing, taking away or detaining comiKiimd 
able, s 345 773 

prosecution for enticing, by whom, *> los 493 
Material Error— 

in charge, effect of s. 232 «i62 

power of Appellate Court or High Court in case 
of, 8 232 4R2 

Maaisrea— 

inspection of, by Police, s 153 29b 

Medical Examlaatlon— 

iKjdies to whom to be sent for, s 174 (ti) n 3 3->b 

mode ot bending bodies for, and when, s 174 

(It) M s SoS 

of living persons to be with their consent, s 154, 

« 29 .302 

Medical Officers— Civil Surgeons. 

examination of person alleged to be lunatic by, 
s 464 OTl 

• 335 

368 

345 

3b9 

• - 544 

Medical Practitioners — 

exemption ot from service of jurors or assessors 


s. 320 _ 736 

Medical Preparation- 

destruction of s. 521 1090 

Medical Witness- 

deposition of admissibility of s. S09 1061 

m murder cases s 509, » 8 1063 

medical certificate of, no evidence, a 509, n Ii. J063 
power of Court to summon and examine, 
s 609 1061 

substonce of report from subordinate of no 
evidence, s. S09, n a 1063 


Medical Witness — (fnvM). 
when recallable in etidcnce, s. 509 
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does not give 

1009 


206 

1193 


b> s 240 604 

order by, after arnval of successor s 40 « 4 71 

representing Bntish Indian Government may 
delegate commission to subordinate officer, 
s 503(4) 1055 

wrhat, exempt from service as juror or assessor, 
s. 320 736 

when retains Ins pow-erson retision or transfer, 
s. 40, n 1 70 


Officer In charge of Jail- 

warrant for execution to be directed to, s. 384 827 

whipping to be inflicted in presence of s.391 833 


Officer In charge of Police Station- 
defined s. 4, cl (^) 
duties of H 4 . ^ 

includes the Senior Police Constable in the 
Madras Presidency, s i{fi) ft. 3 
information to, about cognizable offence to be 


803 

304 


303 

not to require persons attending inquest to attend 
Magistrate’s Court s. 175 396, 897 

not to subject complainant and witnesses to 
restraint, s. 171 0^3* 


Officer In charge of Police Station— {rir/;/(il) 

' power of to delegate duly of making such In- 
\estigalioii, s iSi « 2 303 

procedure where cognizable offence IS suspected 
5 157 308 

207 

- police- 

, • 346 

search bj, for anything during Imestlgation, 
s. 165 338 

10 forward report on completion of investigation, 
s. 171 334 

to inquire and rejiort on suicide, etc, s 174 355 

10 release accused in custod) when evidence 
> deliaent, s. 169 347 

to report tnvesiignti<*ii of cognizable offences 
' s 157 808 

to send case to Mrgistnte wrhen eiidence 
sufliaent.s. 170 347 

to send copies of dhry and accused to nearest 
Magistrate, when, s. 167 34i 

wrhen, ma) authorize subordinate to make 
search s. 165 338 

may depute siibordmite, to arrest wnthout 

warrant s 56 93 

— may detain or forward complainant and 
witnesses in custody s. 17J 349 

— may enter place and inspect weights and 
ttvtasutes, s 2S<o 

— may order unlawful assembly to disperse 
s. 127 201 

when for that purpose may use cimI force, 
s 128 204 

when may require another to cause search to be 
made s. 166 342 

may summon jieisons for purpose ot inquiry 

as to suicide etc s 175 397 

— to send corpse to Civil Surgeon s>. 174 (3) 355 

who may perform duties of, s. 4 cl (/) 25 

without uanant may arrest vagabonds, habitual 
offenders etc , s 55 90 

Officer of Police— 

to aid m Cattle Trespass Act offences, s 10 Ixii 

Old Offenders— 

need not necessarily be committed to Sessions, 
s 34S 78 t 

order for change of address of to be notified 
fora temi of years s 565 1204 

sentences on. s 397 838 

solitary confinement suitable punishment for, 
s 32 w 6 59 

special provisons as to, s 565 1204 

Omission— E rror 

clencal in warrant of arrest, effect of, s 77,« 4 1I2 
effect of, to give the accused opportunity to 
diallenge the jurors s 227, ft. 3 560 

effect of to prepare charge s S35 1135 

in the appointment of public prosecutor, s 270, 


of 


656 


1146 


formal order is a mere irregularity, s. 537 
a. 45-A 

of material particulars m order accomi 

Sammons or warrant under s. 114, e&ect of 
s 537.«23 ‘ 
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INDEX 


Oia\ai\oti~{coiild ) 


to examine witness on certain facts cannot be i 
made good b\ filing previous statement 
s 288 // 10 679 

to trame separate charges does not invalidate I 
the trial s 5tS h 3 lIAa 


to record reasons for transfer e/Iect of s. S''8 

"9 ^ 1; 

to record reasons lor orders is irregular s 537 


to ta • con 

, u o OJO / 1133 

to take the signature of comnlalnant effect of 
^ 5 S37 « 2J 1141 

to ask person if he is European British subiect 
effect of S.S34 113, 

to pomt out circumstances under which confess- 
ion was made and retracted is misdirection 
s 299 « 24 and 3 423 » S (x) 698 

to point out irrelevancy of confession s. 299(iv) 
w 26 698 


to revise list of jurors or assessors s. 537 I r37 

to set out particulars of previous conviction in 
diarge s 22} « to 548 

to state defence of accused s 299 » 22 697 

to state offences in charge s. 22S 556 

Dqds— 

lies upon parly aggrieved to show that he suffer 
ed by Magistrate s refusal to recall prosecu 
tfcm witnesses for cross-examination s 256 
» 13(5ii) 636 

of proving composition s. 345 « 10 761 

— -sanity of accused s 465 » 6 974 

bad character of accused s 123 « 49 I 80 

on whom lies in cases of security to keep the 
peace or good behaviour s 123 rr 49 180 

to prove bad character of the accus^ s 123 
f/ 49 180 

Opening Case— 

for prosecution m High Court and Sessions 
Court s 2S6 672 

Opinion- 

delivery by assessors of s. 309 » 6 730 

each assessor to state his when s 309 729 

grounds of each assessor to be recorded distinct 
!y S 309 fr 8 731 

of Judge IS sufficient ground of transfer when 
s S2s w 30 1112 

of assessors how recorded s. 309 » B 730 

personal of assessor not to be imported Into 
judgment s 309 « 12 731 


! Oplnmlct— ^/ACTlof 1678 
Oppertanlty— 

! accused must have an to answer accusation 
I before making order 5 123 « 27 174 

Order— 


by Magistrate appointing Speaal police-oflicer 
under s 17, Police Act cannot be interfered 
«lthb> High Court, Appx. \in s.17 iaS ^ 
content of tinders. 5W tt. 14 4703 

conviction for di<obedience of when uill not 
siand s. 144 « 63 2<2 

Court cannot review declining to send the case 
s. 476 w 43 , 

directing Sub-Afagistrate to tty case is judicial 
s. 190(11) ff 32 4r 

directing detention of juvenile offenders in a 
Reformatory without conviction illegal 
Appt JV s. 16 »f 2 

distinct and separate in respect ol portions ot 
the subject of dispute in the proceedings may 
be made & 145 e 139 , _ 

final under sub-sec. (6) s 145 form and con 
tents of 8. 145 (6) ^ 

for security cnnnoi be pts»ed ex-fiartt s **> 

for restoration of property whether to be if**^*, 
with order of coDviaion s.522 » 9 


of sale IS not subject of revisioo s S'se n 15 
party dissatisfied with may sue Secretary 0 
State s. 133 » 72 


Simultaneous under s 476 and s. 2 S 0 legal 

sumcnanly rejecting appeal subject to revision 
s 42} V 21 , , 

to justify an under s. 145 breach of the peace 
must be likely s 145 « 27 
under s. 110 cannot be passed during wnunu 
ance of order under s 109 s 123 « 77 

s 118 must correspond with notice to snow 

cause S 123 fr S9 ^ . e nr 

s 133 must not be vague and indefinite or 

ambiguous, 5 . 133 rr 64 
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Order— {fMiiV 

under s. 144 cannot be made mcrclj lor pre\ entlng 
loss to another, s. 144, ff 11 232 

s. 144 cannot be passed In a matter dealt 

ualh under s. 133-s. 144 n 10 232 

s. 144 must show necessity for speed) re- 

med\ b> stating material facts, s. 144, r 13 233 

s. 144 should be based on eaidence, s. 144, 

n. 18 233 

s. 144 should be speafic and not indermite 

a. 144, n. 16 233 

— -s. 144 when can be directed to the public 
general!), s. 144, R. 43 233 

s. 145 not intended to o\emde that of a 

ClMlCourt,a. 145,«.37 251 

s. 145, onl) binding on actual parties to 

proceedings, s. 145, R 145 235 

s. 145 ma) be amended, s. 145 w IS4 277 

s. 145 regarding crops, s. 144 » ti 231 

s. 47(3, It bhould be based on stnal) legal 

e\idence,s.476, ff 27 994 

under s. 476 must show that it was piart of the 
proceedings, in the trial, s. 476 r 47 999 

under s. 476 must specif) the accused person 
s 476 R 41) 999 

' — s. 476, when to be made, s. 476 n la 987 

— •$. 517, tna) be made onl) when there has 
been an inquir) or tnal s 517, » lo 1030 

— nclu 

1081 

— 1095 
i b) 

„ • 

salidit) of, after it becomes absolute cannot be 
questioned s 136 r J 221 

when a presious under s. 145, cL (61 is still 
III force, iiesh proceedings should not be 
instituted s 145 « 44 2»4 

w ben condiuonat, becomes absolute s I3J n 49 215 
when disobedience of unders. 145 is punishable 
s. 145 fi 149 27a 

when reversible b) reason of irregularii) 
ss.53] 53aand537 lli9 U3o 1137 

whi^ a Magistrate is not competent to make 
under s. 517 n 14 1084 

which cannot be made under s. 144— s 144 (ii) 231 
whicli could lawful!) be made under s. 144 
— s 144 (111) 232 

Ordee In Wrltlog— 

omission to record to invalidate all further 
proceedings s. 145 r 26 290 

subordinates name on the back of the copy of 
the warrant does not amount to, s. 56 r / 93 

Ordinary Powers of UsgUtrates— M acis- 

TRATLS 

Owner or 0. copier of Idind— iirr Landholder 

Paper Carreney ket—See Act XX ok 1882. 

Parcel- 

search for, s 96 130 


PAC% 

Pardon— 

b) Distnet Magistrate not having jurisdiction is 
%oidwhen s 529 » 7 1127 

ccHnmitmeiit ofperson accepting tender of, s. 339 75o 
clTect of nun-comphance with condition of, 

& 339, R 4 7d| 

effect of tender of b) Government, 337, rt 8 744 

evidence of accused illcgall) pardoned not 
rctevant.s 337 n 19 746 

fiilitre of accomidices evidence to convict 
co-iccused not sufficient to withdraw, s 339, 

R 5 7a2 

forfeiture of and offence of whtdi cfiarged not 
lo be tried jointl), s 339, « 7(a) 752 

Govenimciit not competent to tender a condi 
tional under s. 337, r 6 744 

flow far |>rDtects accom|fice s. 337, r 7 _ 744 

impro|Kr condition attached to, s. 337, » II 744 
lun:>diction to tender, & 337, r 3 743 

lAKal Government cannot tender, s 333 ti 7 750 

Magistnie bound to state reasons for grant of 
s J37 R 14 74a 

Magistrate to explain that, is conditional, s. 337, 

R 10 744 

Magistrate tendering not competent to tr) case, 
s 337-S. 337 R 15 745 

opinion of Court as to noneompliance of the 
condition of not conclusive of the fact, s 339, 

R 6 7d2 

person accepting tender of when to be com 
mittedontorfeiture, s 337, R 13 749 

iwwer to direct tender of s 338 749 

prosecution of accomplice on withdrawal of 
s. 339 (2) 790 

revocation of atiertnal s. 339 r 3 751 

750 


S. 337 R 6 743 

. ^b) unauthorized Magistrate when not void 
S 539 U) 1126 


th 

case as a whole 15 a sessions case s. 337, R 4 743 

to accomplice who ma) tender and in what 
cases ss. J37and 33tt 7<Z, 749 

to accused pleading guilty s 333, r. 4 749 


749 

7SI 

*1127 

749 


when tendered by unauthorized Magistrate, 
validit) of s 529 r. 7 I 

when under s 333 ma) be tendered 8.333 n. I, 
withdrawal of to be b) the authority gramlnr’ 
s.339,r3 

Fart heard Cate— 

deasionof by Bench ot Magistrates, s. 15 « 3 36 
subsequent inal of, by another Magistrate’-' 
s. 850 « ’ 
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PAGE 

pApflcaUr Cases— 

appointment of special Magistrates to deal 
with s 14 Ja 

Particnlare— 

effect of omission to stite re(]tiireil in charge 
s 222 n J SdO 

Parties, Party— 

icting within nglUs cumot le charged with 


concerned m dispute and chinniig to he in 
possession s J4S t 54 256 

duty of Msgistrite to iscertsin s J4S » 53 iSb 
entitled to copies ot notes of deixisitioii s 36i 
' a Ntl 

241 

287 


Msgistrite to nmntsm possession of success* 
lul b H5 n 37 251 

notice of Ir-insfer ••houlO be given to s 192 w 5 437 
omission to joint necessir) *. 14S // 64 258 

only ire bound by nttnchnient order s I4b 
/ 10 285 

order In hvoiir of disclaiming ill interest m 
land s 145 / 67 253 

owners notnecessiry for inquiry under s 147 
n 29 291 

public esnnot be a, s Hs « 62 258 

receiver cannot be ^ s 145 v 61 2^ 

stringer cannot become s 145 » 66 299 

when desirable to bind down to keep the 
peace s 14? // 3 287 

when tenants are necessary s 145 « 67 257 

Payment — 

not to be ni ide out of hue imposed uii accused 
t > innocent purdiaser s 519 1088 

■lotto le nnde out of fine to in innocent 
mortgages s 519 lOSB 

ol money found on accused to innocent pur 
chaser s 619 1088 

Peace— B reach oi Pfack Seci ritv 
P enal Code— 

definition of words in adopted in tlie Code s 4 (2) 28 
in force in tlie Laccadive Islands 14 

mere mention of sections in the summing m> 
under whidi Uie accused is diarged not sum 
aent s 299 >/ 35 700 

tTi il of offences under ss 5 and 28 ^9 S3 

trill of offences under laws oilier than ss 5 29 29 54 
Penal Servltade— 

imprisonment in default of I ne annexed to sub* 
stautive sentence ot in case of person sentenc 
ed to further substantive sentence s S9S S40 
nnlcs sentenced to except from punishment of 
whipping s 193 83 

sentencedofoffender already sentenced to &397 838 


Penalty— 

for abetting escape of youthful offenden. Ref 
s 28 1 

for being found gaming In a common gaming 
house Madras Towns Nuisance Act s 7 
Anpx XXII cf”* 

for breach of condition of licence Mad City 
Pol s 76 ► clrtii 

for buying or taking pledge from a child Mad. 

City Pol s. 66 , 

lorcanyingweiiioiis without mtlunty Mad 
City f ol s 1 9 clxxw 

for certain offences in piildii. street Mad City 
Pol b 71 

for cheating at g lines Mad City iol s.51 cU\i 
lor committing niitsaiiLe in street Mad City 


Iol s 73 


fksi 


for cruelty to minnlb Mid CityPo! Act s.53 clxx 
fur (liinage caused to hnds crops or public road 
lypigs UAl ir V 2b „ 

for drunkenness in street Mad City roL 
s 75 clwi 

for extortion Mad Dist I oL s 46 
furtorcibly opposing seuure of cattle s 24 it 
for gambling or cock fighting in street Mad- 
City 1 oL b 72 , 

for hirbounng deserters from vessels aiaa 
CH> 1 ol b 70 . , 

for introduction eu of prohibited articieb wu 
uomrmimcalicin with yootlifnl ofTenders Ref 
s. 27 , 

d 
ebu 


fo 


(or mischief coniimtled by causing cattle to 


trespass Cat Tr s 29 




for opening a common gaminghouse . 
Cm Pol s 45 . ^ 


oL 

cb 

forrescuing cattle Cat Tr s 24 
for unwarrantable violence by a police officer 
person in custody s 46 «. 12 , 

for wilful trespass Mad City Po s. 63 
on bonds enforcement of s. 514(1) 

-^effect of postponement of recovery of s 6I4^^ 

imprisonment on non payment of s ^14 (4) Id 

on ) ound keepers failing to perfonn duties ^ 
Tr s 27 ^ B.j 

recovery of no bar to prosecution s 9 m^^ 

00 sliipmaster bringing European convicts to ^ 
India Eur Vag s 25 ,a,wr~i(e- 

reoovered by virtue ot information by Adov ^ 

General s 194 


ng Casei 
[h Courts 




irtointerfereinrevisionwith ^ 
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Ptflm-. 

a part of Rntisn India 14 

Code extends to U 

Perhhable Ppoperty— 

application lor net proceeds of s. 625 lOftS 

«ate of N. 52o 109S 

PertUa Galf— 

Code in force in 14 

Perjury- 


sanction to prosecute for, b 193 & 239 n 28 440 600 
Personal Attendaaea— 

disi>enbation with discretionary, s. 205 n 6 8, 9 
and 10 522 

of accused may be dispensed with in security 
cases s. 116 I60 

dispensed with when summons is Issued 

first s.205 621 

i ardanashin Ladies are not of right exempted 
from tn Court s 205 h 10 522 

Perion&l Interest— 

mstancesof s. Sa6 n 19and20 1192 1194 

oi judge or Magistrate a disqualihcation 
S.S56 1163 

Person- 

concerned in order under s 145 249 

Mho may be ch irged jointly s 2.19 595 

Persons In Anthorlty— 

who are s. 163 a 3 923 

Petition— 

cognizance of case on anonymous s. 199 (iv) 

«.27 «> 

Petrolenm Act— 5rr Act XII op tsse 




oiRnve and sudden provocation to be laid 
beforejury s.299 tt 68 7jj 

of guilty in warrant<ases s, 2SS 1,32 

— before High Court and Court of Ses ion to 
betecorded,5.271,n.4 

-'Conviction on record of s. 255 <,32 

of guilty in summary trials to be recorded 
s 263 (^) 649 

of guilty ill the alternative s.271 » 8 Ua? 

of guilty must be distinct admission of e di 
and every fact necessary to constitute offence 
charged s 271 « Sand lU 657 

of guilty on speafic charge conviction on 
another charge iliegat s 271, « 13 608 

of guilty, no appeal when conviction is on 
S- 866 

" ■ baS 


66U 


murder s.27i, « 14 _ t,oH 

753 
&>1 

■ boS 

and 271 fe3L 65b 

lest for imding whether accepted or not » 27l 

n 20 lH,o 

that original charge has been compounded is 
no answer to a charge under s in 11 C 
s 345 // IS 777 

to be made by accused by his own mouth 
s. 27! « 5 1 37 

tnat to be full and complete where accused not 
convicted on his s 271, » 17 6a9 

where in effect is one oi not guilty conviction 
upon a coniession before the committing 
Magistrate is bad s 271 n 22 6bU 


Petty Cases— 

no appeal in 8 4lJ 867 

Place— 

and date of proceedings to be fixed s 344 « 9 770 

breaking open door or window of for arrests 
s. 48 

for egress after entry for arrest s. 49 81 

cams not for purpose ot arrest s 103 » 6 139 

coDV of order under s. 145 to be published by 

r us OR 249 

26 
1129 


of s 47 ^ 

of impnsonment power to appoint s.S4i 
Place of Inquiry or Trials— See Inquirv, Trial. 


accused must state his by his own mouth 

effect©/ not recording and of a partial ofstiilty 

s 271 « Sand 21 ^ 

effect of statements accompanying a,s 271 n. il boB 
mcapital cases desirable nottoaccept olguilty 

s 271 n, 16 

lu what language to be recorded s 271 «. 4 b« 
mode of recording s 255 n. 4 632 


Pleader- 


access to prisoners by s. 340 n 5 75b 

accused must not be prejudiced by action 
against s 4(rJ n 12 27 

accused s right as to the choice of s 340 n 2 755 

admissions by when not binding upon prisoner 
s.271,« 6 657 

appearance of for accused in appeal s 421 875 

appearit^ in defence need nothfe ya/tatainama 
5 340 « 11 737 

apjMllants should be heard s. 42i » 7 675 

bound to conduct case even if tee nut wholly 
paid s 4 (rj « 45 27 

defined s 4 cL(r'} 2b 

^disqualification of to act m Civil Court for 
oiqKKUe pany in the same matter when he 
has appeared for one party under s 145— 
s 145 ft 183 281 

Bdutyof when appearing m distnct where his 
license does not extend s 4(r} » 10 27 

exemption of to serve as jurors or assessors 


S. 32o (1) 33R 

for prosecution not to be employed for purpose 
Msummingup s 309 « 14 732 

how far may act tor accused s. 205 n 2 and 
pot forbidden to act as a Magistrate 
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r\CK 

Pleader— 

not to be cnllctl ui>oii to plcnil i,iiilty or not 
guilty o 1 belnlf of his client s -sS. « 2 63- 

positionof appointed by Courttodetcnil s. 340 
« 7 7V 

* im 

' - 1U44 


46.) 

75b 

27 

bbJ 


exanniitu s. n- « ; 7f2 

Police— loLicF OrrtciK 
custody whatis s 61 w S 07 

duty of to lest exculpatory statements made by 
accused s 254 » 10 I <1 

in towns of Calcutta nnd Bombay not sul icct to 

S resent Code s 1 13 

iSCTimimte use of their agency lorlnvestt 
gating complaints objectioinl 1« s 2d' « 14 500 
Inrormauon to and tl eir powers to tiuestigate 
Chap XIV 206 

petty cases shoul 1 not be referred to for in julry 
S 202 » 14 509 

pots erb of arrest of in i residenq towns s. 46 « 7H 
{towers of to seize susitected stolen proyierty 
s SaO 1180 

procedure on receipt of complaint, 8 159 303 

{rt,\enti\eactionof Chap \ni 204 

reiernng liuestigation of complaints of non 
cognizable offences to s -02 u la 510 

to aid seizure oi cattle s. 10 Cat Tr Isii 

to have w arrant ol arrest at time of arrest s 46 
« 7 79 

Milage r/ttU/lfi/ar IS not withins 54 83 

when cases to be referred to for inquiry s 202 505 
when may handcuff accused s 46 »/ 13 7J 

whether 5lagi$trate can order the to remos-e 
obstruction s. 147) » 34 291 

Police Act— 5-r Act \ o^ 1861 

f Api endit \I\ cxxsli 

arrest without warrant under s. 54 n 16(a) 85 

when offences against triable stimmarily s. 261 648 


Police Diary— 

-* * ' 350 

350 


303 

copy of entry in to be sent to 5lBgistrate 

..i<u ..—...—,1 c 


with accused s. 167 343 

entry of proceeding in s. 172 *50 

mode ol using statements in s.172 t/ 13 35J 

not used as CMdence s.172 850 

statements of witnesses recorded by invcstl 
gating police not { art of s. 172 3a0 

Police Inspector— 

when nay mahe iiuestlgation of oUeuce ol 
rape s.661 1198 


Police 0nicer—,Si’^ Arrest Fouce Police Station 
admission made by accused to before arrest 
admissible in evidence s. 162 n 18 3'’! 

afterarrest without warrant tosendpcrsoi to 
Magistrate or jmdIicc station s 60 J*’ 

aid to i>crsni other than when exeemitg 
warrant s 43 ^ 

appointment of to be special Magistrate s 14 
cannoicomps-luitiiessto mahestatement s 164 
ff 5» 

cannot be compelled to refresh his memory by 
rcfetniig to unty s. 17- « 10 W 

cannot dcumiine sanity or insanity of olTtnders 
s l-»4 « 30 atr 

cannot entertain application for withdrawal ot 
complaint s 16J h 4 317 

case cannot be referred to for inquio ‘‘her 


17 


issue of I rocess s 202 . 

dreu list inces which would disqualify a, from 
prosecuting s sns « ft * 

comj liint or informaiion to not complaint 
within s 4 cl (A) 

confession made to inadmissible in evidence 
when s. 163 « 1 " ' 

detention ol accused over 24 hours by s. 167 3” 

discharge by of {verson arrested s. b3 *“* 

di$po»a) ol {vropcriy seized by s 523 
empowered to conduct prosecutions, s. 

examination ot witnesses I > s Jbl 

exempuon of to serve as Juron. or assessors ^ 

has no authoriiy to place witnes.es before a 
Magistrate unless they appeir voluntanijr 

Honorary NlagisiraiCN not ofhcial superior ot 

“ “ M 

. I 296 

394 
cxxi 


making arrest bound to notify his authority o 


« 6 ' 
must inform MagistratCb of the enme charged 
and the dale lived s. 169 « 5 3” 

not bound to arrest it no sufiident ground^. 

App\ Mil s 3 M 1 ^ “ 

not competent to direct another to det vin the 
suspected proi>erty s. SaU rA 4 
not Loirt within s. I9a(vi). w 21 
not to ciulion against making statements 

not to Investigate non-cogmzable cases without ^ 

special order s 155 ... 

not to offer inducement to obtain admissions, 

s. 163 « - * 
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Police Officer— (ffftAi). 

not to subject complainant and uitnesses to 
restraint, s. 171 , 349 

order by unauthonzed Magistrate to, for investi 
gation, &.529 , »1126 

ordinarily to ser\e summons, s 63 (2) 100 

pouers conferred on, & 14 n. s 35 

powers of supenor, to investigate, s 156, n 2 805 

pouers of arrest conferred on not limited to Ins 
arde, s. 54, r. 5 81 

power of, to examine the informani s. I54,ff 6 29H 

power of to take secunty bond during investi 
gation s, 160 R 10 , . 314 

penod of detention by, limited, s. €1 97 

person obstructing, may be arrested without 
warrant, s. 54 . 83 

plants to b« sent in by, s. 154, R 37 301 

power of, to arrest person refusing to give name 
or residence, ss. 57 and 59 93, 95 

to arrest or detain witnesses during investi 

gation s. 160, tt 22 315 

to release arrested person on his executing 

bond, s. 57 93 

to require attendance of accused to answer 

complaint, s. 160, n 4 313 

—to require attendance of witnesses at inves- 
tigation, s. 160 312 

>— to seize w eapons of arrested persons s. 53 82 

po»w w arrest wrcftotrt warraftf (orcifertce com 
mitted out of British India s 54 83 

precaution to be observed by, investigating 
cnmes, 8 164 n 61 337 

pressure on, to detect cases forbidden s 163, 

» 6 324 

prevention of injun to public property by, s 152 296 
procedure when Railway servant makes over 
person arrested by him to, s. 59, n 3 96 

process serving peon IS not, s 79 n 4 113 

proclamation in respect of clatin to property 
seized by, s. 523(2) 1094 

protected agamsc prosecution for act done in 

- - ' ' 207 

, what 


report of a, when and when not a complaiiil 


statements made to, not to be signed by person 
making them s 162 31$ 

or used as evidence s 162 316 

dying declaration to may be used as evi 

dence, s. 162 316 

subordinate may be deputed to arrest without 
wamnt, s 56 93 

suspension and confinement of for unlimited 
test of bad or careless work of, s 163 323 

to aid seizures of cattle, s 10 CatTr Ixit 

to enter substance of information when read 
over to and signed by informant, s 154 296 

to forward report on completion of investigation, 
s. 173 354 

to reduce to writing information about cogmz 
able oSence, s. 154 . 296 

to report apprehension, s 62 99 


PelIc»4}ffleeF— (roHc/t / ). 
to search arrested person, s 51 
to whom to communicate of information of 


diction, s. 84 lie 

warrant should always ordinarily be directed to 
S77, «1 . 112 

what, may be appointed Public Prosecutor, 
5.492(2) 1042 

when may arrest person designing to commit 


persons, s S4 ,cL(1),r 20 
who may execute warrant directed to, s 79 


cannot award compensation to complainant, 
s $43 B 3 1170 

not "Court s 6,n 4,5 195 (vi) « lO 27 

prosecution o>, needs no previous sanction, 
s 19?. I* SO} 499 


' Police Report— iVe Report 

1$ not evidence s 172 350 

I mustsetfortli nature of information, s. 173, 0 7, 355 
value of m proceedings under Chap VIII, 
s 123 R 58 iga 

in proceedings under s 145*»s 145, r 35 250 

what amounts to a s 190 (lu) n 19 4^9 

what Magistrate may take cognizance on, s 190 42i 
when a complaint s 190(ii) r l2 426 

I Police Btatlon— 

defined s. 4 cl (z) 28 

ofiicers in charge of defined, s 4 cl (^} 

Political Agent— 

absence of certificate s 537 r 64,s 532 n 4 113i, 
11$] 

c3r}^,^C3}^ £^, .\w?iv.7' aSe.WTRf 

4'41 

inquiry but before commitment, s 537, n 47 

c) , 1147 

power of, to recall such certificate s 183, r 12, 42^ 
powers of, under Extradition Act, s 7, R. 6 xin 
warrant of, under Extradition Act, not open to 
revision, Appx II s 7, r 6 
Ports of Presidency Towns— 

Presidency Magistrate to exercise jurisdiction 
withm limits of, s 20 45 

PoBseBSlon— Immovable Propertv 
census records not evidence of s. 145 n 78 26i 

certifitate to collect debts not proof of, s 145, 

R.78 26] 

consideration of during pendency of injunction 
under 5. 144— s. 145, R 85 2^1 263 
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INDEX 


Possession— ( c«7«4/) 

decision as to based entirely on report ol 
deputed Magistrate if good s 145 « 118 2 

dispute regards joint not ttithm s 145— s H-» 

» 80 

effect in proceeding niidtr s 107 » 17 lafl 

effect of symbolical given by Civil Court s 14-* 

« 68 

in corrobora 


261 


of dispute IS 
ceding s ns 


t, \Vi> V tit 251 

M igisirale may inquire into where decree is 
not conclusue or IS imbij^uous s 14-. a 3i 
Magistrate not competent to deal with right to 
s 145 n 74 2^0 

Magistrate not concerned with nghiiul, s jj> 

" 7-J . , , 2i)0 

Magistrate should not institute proceedings 
undera ^45 ivJien 5Uit ior r? ivfidiiig s 
« 36 2al 

must be real and tangible s Ua(rJ n 6H 2i) 

of master and servant pnncipai and agent 
s 145 A 59 2-»7 

of Immovable property when may be restored 
S 522 I(KKi 

ol immovable property procedure in the case 
of disputes as to $ Nr 

243 

■ 2o2 


of warrant of arrest necessary at times ol mak 
ing arrest s. 46 « 7 79 

order for m favour of a manager s 145 « 60 2a7 


time when order for may be under s 522 n lo moj 
u» be determined under s 145 ts the absolute 
comimihig i>osi,essioii ol either parly s 145 


Peasessfon— }. 

to be inquired into under s J45 must beat the 
dite of the order made by Magistrate, excep- 
tion to s 143(4) provico ‘’43 

use of s 107 IS not to be made for recoscrin^ 
inimonbfe property s 107 u tf> tli 

when finding of may l>e pn<ised on mere ndmi-- 
Sinn s t4> n 1(4 -61 

Post— 

when warrant of irrest may be sent by s b3 lls 
Post mortem Examination- 
fee for s 174 3^3 

rules for s 174 Sas 

Post Office— 

persons employed in, exempted from ser\ ing as 
jurors or assessors s 320 73 

place of inquiry and inal m case of offences 
against s. 184 414 

latMcVi arid de\«i\^«)T> tA leuet, etc. m s 

order for by unauthorized Magistrate void 

s 530 li”? 

when and who may require prodiictio of letter 
etc in custody Ol s So 1"'* 

Post Office Act— ii-r Act \ I or Iffth* 

Court not to uke cognizance of cerlain offence 
under except upon complaint, s N0(i0 w 18 4 'i 
provisions of s 188 not applicable to s 57— 
s IH8 « 1 41'< 

Postponement— Adjolknmfst 

of case fwi/ir's 344 « iti 771 

of execution of capital sentence on pregnant 
woman s 3S2 

of uu|miy or trial grounds for s 844 

remand of accused on s 344 

of issue ol process on complaint s. 202 
of order lor forfeiture effect of s 524 « 2 
of order in case of contempt effect of s. 480 

of proceedings for security for peace amounts to 
dischaig:e s 123 n 64 A 
of proceedings on accused being found by 
Magistrate to be lunatic s 464 

of trial on accused being found to be lunatic by 

Session Court or High Court s 465 
ol whipping is illegal s 304 « z ^ 

Poeuds— 

control and establishment of s 4 Cat Tr Act 
Pound keepers— 
apjiointnient of s 6 Cat Tr Act 
deemed public servants s 6 Cat Tr Act 
duties of s 7 Cat. Tr Act 
ex^Jicio in Madras and Bombay s 6 Cat ir 
Act 

may hold other offices s 6 Cat Tr Act 
not to purchase cattle at sales under CaUie 
Trespass Act s 19 

suspension and removal of s 6 Cat Tr . 

when not to relexse impounded cattle s. 19 
Power— i’rr JcRiSDiCTiON 

additional conferrable on Magistrate s 37 
conferred by Repealed Acts saving of 2-. " 
dde liom which order conferring takes eheci 


8-6 


184 


(n 
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Power— (fOB/i/). 

District Magjstratea ln\-esting controlled s as 69 
exercisable by Bench of Magistrate tn absence 
of speaal direction s. IS (2) 36 

mode of coiifemng s 19 fii 

of Courts to tr> oHenccs ss. 21—30 SI 54 S5 

of officers transferred coiUiniiaiice of s. 40 70 

cancell ition of s 41 21 

Preamble— 

of Gotemor-General in Council to transfer cases 
and appeals s 527 UI8 

Local Go^emment to rehe\e InspecinrGeiierat 
of ceruin functions s 471(2) 971 

to authorize District Magistrate to with ]n» 
classes of cases s 521(3) III** 

Pregnant Woman- 

postponement of capital sentence on S.312 82t 

Prelimlnarj Inqnlrj— 

before granting sanction to prosecute s US 
(xiii), B 73 460 

before maLing an order under s 476 is discre 
lionarj s. 4/6 b 30 9i6 

\r „ - . - ~ <■ 159 311 

. 996 


(ice 


»I0 
9M) 

—extent of as to i^ersons s 4“6 « 39 (hi) 9**7 
—need not be in presence of accused s 4?6 
« 39 (v) 9*»8 

—whether CimI and Reseniie Court bound (o 
hold s. 478 1006 

ich cogniz 
191 « 4 41-* 
rt orders 

cu lu iiu s t-i n >o 891 

necessity for before making an order under 
s.476(vu) 997 

object of s 19J « 2 440 

practice and procedure in s 476 » 39 997 

practice of permitting Advocates or i leaders to 
watch on behalf of person complained against 
during s 20^ n 20 »11 

when desirable s 476 n 37 **97 

Preliminary Order- 

alteration of s. 145 B 142 27» 

cancellation of s 145 xii (a) 284 

contents of xii{6) Z®’ 

essential to give jurisdiaio i under s 1 4a xxii 

(») , , 


Presentation— 

I y pleader s clerk or other unauthorized per 
son of apped s. 419 n 7(m) 874 

of appeal to jailor amounts to Court s 4'm b. l 87a 


I 


Presidency Magistrate- 5irr Chief Magistkatb 


can take cognizance of offence of rape by man 
onhiswifc s 561 II 


contents of judgment of s 370 

duty of to record e\ idence s 2l b 4 

ra--/^z70 Justice of Peace s 25 

in timat manner to uy warrant case 5 2 al b 1 

mwhat respect under control of Chief Presi 


^ f j 45 

jurisdiction of under the Workmen s Breach of 
Contract Act s I8 ff 4 4a 

jurisdiction of under the Emigration Act 1883 
$ 18 B 6 45 

locaUimitsoi jurisdiction of s 20 4a 

may commit for Inal s 206 . 52l 

may issue commission lor examination of wit 
ness when s 503 lOaa 

may not record reasons lor commitment s. 213 536 
may order maintenance s 486 1018 

may rc juire security for peace on conviction of 
certain oflenves s 106 141 

submit statement in case before High 
Court on revision s 441 964 

may tender pardon in what cases s 337 74 > 

not ordinarily included in the terms District 
Migisirate and Magistrate of the first class 
s 6 w a 30 

powers of a Bench of s 18 n 7 45 

power of to compel restoration of abducted 
females s Ss"* 1181 

to demand security for peace s 107 14t> 

to examine defence witnesses in inquiry 

betore commitment s 212 53r 

— Vo vsswe process tor ofitnces corsvmvtted 
beyond his junsdiciion s 166 416 

— procedure on arrest s 186 4ir 

— to order prisoner in jail to be brought up 
for e'caminaiion s. s4'’ IISS 

to stop proceedings in summons-cases 

s 249 614 

power of to try cases of contempt committed 
befcRe s. 487 1012 

powers of by whom to be exercised s 18 44 

power to take security for good behaviour from 
person outsidejunsdiction s 107 146 

power to transfer case from one to another 
s-S'^e B 14 1104 

866 
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?rlTy CoMcU— 

pnnciplw Kuldmc In dealing wuh cnminal 
appeals, Appx. 1 s. 41, » 4 x 

speoalleaN-e toappeit.tthengn-enbv, Appx I. 

•i. 41, « 2 IX 

PrebablUtlei— 

cnminal cn<;e ouglit not to be adiudred oi» 
mere, s. 2;>o, « 3 <>85 


s present in Court. 

1S9 

at tn-u wlicre some oi the chirges are triable 
b) jiirj and some >Mlh assessors, s.26n,» 4 6S4 

uhen part) IS not in CQun,s. 114 l$4 

b> Magistrate lielore n bom person arrested ts 
brought, 117 

bj jxilice uixm scirure of property tiken under 
s. 51, or stolen, s. 523 1001 

b> wjice where iR\es(!gation rei'eals ojgoir 
able oRence, s. 155, n 9 SOI 

change of cannot ^ made in {^ending cases in 
the midst of i trial, v 2 a 3 16 

disregard of, hid down in s. 4St, effect of s. 4^1. 

S. 1 1010 

for extradition to Foreign States Appx. II, s. 4 

for production nnd use of record of statement 
under, s. 162-s. 162 e 12 319 


S.y9» 936 

in case o! accused being found by Magistnte 
to be lunatic, s. 461 . 972 

--—contempt, s 480 1008 

— disputes as to innnoi iWe propertj. Chip 
\II 243 

offences against adnitnistration of justice 

s. 476 PSO 

offences committed before Cuil and 

Re\enue Court ss 478 and 479 1008 

_ ..j ^ 


* 9S0 

f , lOOi, 

in certain cases of contempt s. 3ti0 825 

jo consecutive sentences 9 397 838 I 

in inquirv preparatory to commltment> ss. 205 i 
—220 521,540 I 


y.4 

• , ,230 

in Sessions cases after examination of prosecu- 
tion witnesses s. 2'59 6S3 

in Sessions Court and in High Court, s. 266 653 

in summary mats, s. 262 64S 

jn trial of summoDS<a<es, ss. 24{— 250 605,614 


Proeedore— {rue/f > 

In tnal of waTOnt■case^, ss. 251—259 614, 642 

215 

1007 

S9S 


of Migistmie in cases which he cannot dispose 
of s. 346 777 

on arrest of person agutist whom warrant of 
arrest of issueil s. 85 1 17 

on forfeiture of bond, s. S14 Ifi^ 

on information to police in cognizable cases 
&• 154 296 

*■ - • • -« • ’ •" 30S 

■ 303 

. 308 

mule absolute, s. 140 *^227 

on resumption of inquiry or trial of Icmatic, 
s. 484 973 

on showing cause against removal of nuisance, 
ss, 137— ia> 221,226 


to be adoptetl bj a jury appointed under a. 1 38 

— s. 138 H 10-16 223 

upon transfer of cise bj order of High Coun, 
S.528 1099 

withdrawal of cast b> District and Sulh 

'' * ^ Ills 


871 

S.4I7 » 15 87o 

when -.eineuce is inadequate a 439 w si 96i, 
when summary oOences charged with other 
ofienceN s. 2t>0 fi 16 64s 

wrhen tnal is postponed under a 463 n 5 »i7^ 

when two contradictory statements are made in 
two diBcrent Courts, s. 476, i*. 42 oq^ 

when accused insane at time of commuting 
oScnce, a 469 975 

when after commencement of inquiry or mal 
Majpstrate finds case shou/d be commuted 
S 347 781 

when assessor IS unable to attend s. 2S5 670 

juror ceases to attend, etc., s. 2S2 66? 

— lunatic prisoner is reported capable of 
making deience s. 473 979 

Magistrate cannot i»ass sentence suffiaently 

severe s. 349 784 

where a minonty of the jury do not attend the 
meetings, s. 138 n 10 225 

where Court isol opinion that Local Govern 

I«. « I 543 

• - ■ I ■ « 883 


- - ■ ■ » 82 

lOg, aS41 757 

where defence witnesses are not present, s. 2S9, 
n.U 684 

— investigauon cannot be made witbin 25 
hours, s. 176 
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INDEX 


PACE 

Presidency Magistrate— 
summary procedure not applicable to s 260, 

11 3 0<S 

when, may discharge sureties, s J28 202 

may release person imprisoned for failing 

to give Security, s 121 200 

may require security for good behaviour, 

SS 109 and 110 153, 1S5 

-may sell unclaimed properly, s 524 1097 

when such commission directed to, s 504 1<K9 

Presidency Town— 5^^ Jorisdictiow 
act&rektmgto the police in, s Hn) n 13 15 

appeal from conviction in case of contempt by 
Small Cause Court vn, s 48S 1042 

application of Code to the police in, s l (ii) 


I 13 


15 


commission tor examination of witness within, 
s 504 1059 

compensation to person groundlessly anesied 
m s 553 1182 

deemed a district, S 7 (41 30 

manner of recording eviaencc outside s 354 7&S 

meaning of, s 18 . 44 

■ ‘ 735 

73S 
. 325 
735 

supplementary summons for jurors in s 315 735 

trials before special jury in, s 276 662 

Presomption— 

as to legality of warrant s lOO « 6 137 

proclaimed offender, s 4S(u),« lf> 76 

Presarlo&tion— 

may amount to contempt, a 430 « 3 1008 

Preveation— 

of cognuable offences by police s 149 294 

of injury to public property by police, s IS2 2% 
prevention of Croelty to Animals— Act XI or 


Previous Acgalttal— 

bars subsequent trial which s 403 843 

how proved s 511 lOOl 

Fvevloas Conviction— 

bat5> subsequent trial, when s 403 843 

duty of police regarding proof of, s 22J,«- 17 549 

effect o! omission to set out in charge, s 2^4, 
n 12 549 

endorsement of on back of warrant for execu 
tion, s 383 n 8 827 

how proved s 310 « 5 , 6 511 733 

mBerar, cannot be taken into account s 319 
n 6 733 

in question ol fact s 221, « IS 549 

nature of, to appear on the face of Ibe record, 
s 310, M 4 733 

need not be set out m charge lor proceeding 
under, s 56S « 5 1207 

not a distinct offence within the meaning of I 
& 35 of the Code, s 35 (i) ft 8 64 (<t) | 


Ptevloni Ceovlettea— 

ol offences against coinage, stamp law or pro- 
perty, procedure in case of. s 348 783 

particulars of, necessary to be stated m charge, 
s 221, n 4 517 

practice as to adding a charge ol, s 221, » 13 S19 

piocedure in case oC s SID 732 

record of, when to be made end pul in s 310, 

« 2 753 

record of when to be referred m mats before a 
loiy or assessors, s 309, « 15 732 

recording of plea of in case referred to High 
Court, s 810, n.B 7» 

setiteniK on a charge of, not to be separate 
s 22t,*<r 14 

what a charge of, should state, s 221 nil 5t| 
what IS, s 224, w 10 — 548 

when eMdeace of may be given, s 811 734 

when to be set out m charge, s 221 (7) 51» 

where, ts in a foreign state s “>65 is not applic- 
able s S6S « 3 


exempted from serving ; 
S.320 


; jurors or assessors. 


Prlioowi* TMtHoony kti-See Act XV of 1869 
Pflsooeri’ Act 111 cf 1900-Jf? Appendix IX Iwx 
Prliens* Act !X of 1894-.S‘«# AppbnPix X *o* 
a havalai (lock up) is a prison witbm nieaning 
of.s 3 

P«v»teN»l»fcnce-5« Nuisance 
P rivate Person— 

arrest by s 39 . , ^ 

arrest by, on warrant issued to police ana 
endorse by Magistrate illegal, s 77, « 5 
arrest by railway servant to be treated as by a 
s 59 » S 

how far protected, s 59 n 7 , 

offender may be sent m custody of servant oi a ^ 
s 59 n 5 55 

procedure on arrest by s 59 ^ -a „ < 06 

rescue from custody of, punishable, 8 59, « 

Privileged Commaaicatlon— 
tnadeto rKRAAfyar, s 340 « 12 

question oi, IS a point of law in jury trial s 

I » 28 

Fflvaet*— S13 

of witness, s 160 » 9 

Privy CosncU— . 

appeals b> in criminal case, s 404 « lIiApP* 

not a Court of criminal appeal Appx I ^ 

M 2 
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PrtTj CoBBcU— 

principles Euldmc m dealing with cnminal 
appeals, Appx. 1, s. 41, « 4 
special Iea\-e to appeal, when given by, Appx I, 


PfocedBre— i 

in tnal of warrant-cases, ss 231—259 


Proeedare— 

as to security when ivirty is present in Court, 
s. 113 ISO 

at trial where some of the charges are triable 
b) jury and some w ith assessors, s. 269, n 4 654 

when party IS not in Court,s 114 159 

by Magistrate before whom person arrested is 
brought, s. 86 117 

by police ujxjn seizure of property taken under 
s SI, or stolen, s 523 1094 

by police where investigation reveals cogniz 
able offence, s 155, b 9 304 

change of cannot be made in |vcnding cases in 
the midst of a trial, s. 2 h 3 16 

disregard of, hid down in s. 481, effect of s 481, 

, « 1 1010 

for extradition to Foreign States Appx II, s. 4 

» 2 XVI 

for production and use of record of statement 
^der,s^^l62-s 162. b 12 310 


uii leceivini, •tjipiK.nioii uiiuet s Uo lo appoint 
a jury, s 13H 2 

of Magistrate in cases which he cannot dispose 
of s 346 7 

on arrest of person against whom warrant of 
irrest of issued s 85 j 

on forfeiture of bond, s '>14 10 

on information to police in cognizable cases. 


made absolute 5 140 227 

on resumptJoM of inquiry or trial of funatic, 
s 464 a 975 

on showing cause against removal of nuisance, 
ss 137—139 221,226 

3 15 


to be adopted by a jury appointed under » 138 
— s 1S8 « 10-16 2 

upon transfer of case by order of High Court 
S.526 10! 

withdrawal of case by District and Sul> 


in case of accused being found by Magistrate 
to be lunatic, s. 464 972 

—contempt, s 480 1008 

•^disputes as to irnmovable property Chap 
\II 243 

• — offences against administration of justice, 
s. 476 980 

offences committed before Civil and 

Revenue Court ss 478 and 479 1008 

in case of persons committed before Court of 
Session or High Court s 465 97J 

persons committed before Sessions Court or 

High Court being lunatic, 6 463 975 

—previous conviction oi offences under 
Chapters XII and Wil ol IPC,s 348 783 I 


in certain cases of contempt s. 380 825 

in consecutive sentences s 397 838 

in inquiry preparatory to commitments ss 205 

220 521,548 

in recording statements and confessions dunng 
police investigations, s. 164 3-4 

in respect of nuisance, nuisances under, ss. 133 
and 144 207 230 

— ^cu- 


{n trial of summoos-ca^es, ss. 24|— 250 


when sentence is inadequate s 439 u 61 E 
when summary offences charged with other 


when accused insane at time of committing 
offence, s. 469 g 

when after commencement of inquiry or trial 
Magistrate finds case should be committed 
s 347 7; 

when assessor is unable to attend s 285 6 

luror ceases to attend, etc., s 2S2 6i 

lunatic pnsoner is reported capable of 

making defence, s. 473 9: 

Magistrate cannot pass sentence sufficiently 

severe, s. 349 7( 


where defence wlmesses are not present s 239 

n II C 

investigation cannot be made within 25 

hours, s. 176 .. i 



INDEX 


Procedare— (fo»f/c/}. 

where Judges of Court of Appeal ^re e'juatly 
di\ided s 429 „ 9t0 

——Jury differ, s 30i 717 

— lunatic pnsoner is /it to be discharged, 
s 474 979 

no claimant appears after prodanntjon 

s 624 10Q7 

owner of property seued unknown s 623 1094 

person fs arrested for offence committed 

beyond local )unsdiciiQn ss 186 and 187 416 221 
where police-officer deputes snijordmite to 
rest without warrant s 66 *»» 


after application under 8 52b (8] whether void 
s 526 n 52 Illy 

bi a Court witliout jurisdiction \ oid ab i*nlu> 

S 530 ii S ll'b 

by way of execution of final order under s 14? 

bad s 145 « 147 27-. 

Code apphcahle to before the police and judi 
cial officers s 5 n 1 23 

commencement of under Chap XVH s 204 5I‘» 

commencement of new and old materiafs not 
justifiable s 145 tt 169 277 

conditions requisite for initiation of s 14S 243 

defective not cured I y consent or waiver of 
pnsoner s 439 u lid 947 

distrainer not trespasser nor distress not ille> 

' • ‘ ^ CIO j,52 


Magistrate act as an arbitrator s idj « 4 2 

in under s. 491 the sole consideration for the 
^ ut i o tha VifTipfif and welfare of 


liable lo be transferred s 526(111) , , UW 

discharge 


Proceedings — \ 

pott er of Sessions JufJee or Dislrict Magislrale 
to call for the record of, under s 145— s 43a 
H 26 9^1 

provisions of s 350, arc applicable to under 
s Us— S 3a0 tt 6 7**9 

provisions of s 403 do not apply to secunij 
s 403 ti 10 817 

provisions of s 403 do not apply to, under Act 
Xniof 1859 s 403 « 11 8f7 

provisions of s 443 annh to a under s 107— 
S.443 /; 4 843 

provisions 0! ss 494 4‘)idonot apply to under 
Chip MI Cr P C s. 494 « J lOH 

revival of by the same or another Magistrate 

^ 937 

< • evidence 

956 

• passing 

order of discharge s ti ju 
right of a chartered High Court to issue writ of 
t^fitorart sending for of inferior Courts 
s 439 ti 6 

Sessions Judge has no power under « 14S to 

' <r ICQ 273 

result of ^ 

, 0a9 

I Court m 
uj esi 
ot limited ^ 

1010 
1119 

V toaavil 

suit s 488 « 5 

under Railway Act are open to revision s 43# 

« 74 (V) 

under $ 187 are proceedings in a ainimal trial 
s 123 fi 144 , 

under s. 107 need not be deferred on account of 
a pending civil suit, s. 107 « 10 

unders layareavilratherthancnnunol s.133 

under s lOo and s 250 might be made at the 
same time, s ISafxxvii) w 202 , ■* 

under s ISS-A would be void in the absence ot 
complaint or consent in Hxlfing s- I'*’ 

uudiW s 476 not to he taken before close of ^ 
case in which the offence was committed 
S 476 « 32 

under s. 488 should not be summsjy s 

under s \l0 to be judicial when once case 
begins b 123 « 22 . . ^ 

i lie Tint tr. Si hate bv reason of the deatn 


of a Lollector ns such is not subject to revision 
pouiis to”be^ TOHsidered before taking 
po'stponement of on accused being found to be 

I o”S Civil Court to revive when 
‘ ha! dibch irged tccused, s 478. « 7 ' 


manitestly illegal 
statutory 
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Ptftctedlngi ~{(ondl V 

w1iicl» TTiJj be constrnc<l orders un<.ler s. 47h 
— s, 4751 tt 4 10W> 

what be called for by Court «f Revi''H>i» 
s. 41a m I 

«heu not \ itjatcti by irreguUnt) s SSj MM 

— — Mtiated by nreRuIant) s S3> M27 

>»heiv ov,n« of proiiem sctivd ts onknovkn 
1 S'S 1091 

Procesi— 

alter issue of complaint cannot be dismissed 
tinder s. 203 n 3 512 

caution and discretion must be used in sssinn^ 
s. 204 B. 5 520 

case cannot be referred to police for inriutry 
afterissueof ss. 202, « I2and3o0 « 13 Sns 79« 
for production of ctidcnce in inquiry into cases 
triable by Court of Sessions or High Court 
s.20Sf3) 525 

lorwiinesse etc. in summonsctses s. J4< 607 

interference by District Magistrate illegal when 
Subordinate ^Iaglstrate had ordered issufi of 
s.202,« n snx 

issue of s. 204 5in 

' tagts- 

‘ 1126 

final 

„ ■ ■ 466 

ilanstrate must be properly seized of the case 

before he can issue s. *’04 «. 4 ol9 

notice to person complained against i» not a 
s. 204 « 8 . ,-»o 

]^raon compUmed against notan accu«ed iw 
son till IS issued s. 204 n 2 a)» 

IKAtage charge for sending not to be reco\«r«l 
tromparties s.68 n 13 101 

postponement of issue of, on complaint s. 202 
1« w to require deposit of expenses before issue 
of s. 244 <W7 

reterence cannot l>e made after issue of lo ac 
cused s. 202 // J I 

supervision by Distnd Magistrate to preveni 
“■ sU 


ft. II 

Trecets Pee— 
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in case of making false charge of must be com 
mitted s. 209 ft 20 530 

question of consent in case of should be felt to 
jury s. 299 ft 63 710 

what policeofBcer cm investigate ofTcnce of 
s. Sol (2) nos 

Re»aprc8t— • 

b> police of person arrested by private jierson 
s 59 93 

of person escaping from custody s. bo 99 

once admitted to bail s 114 » 6 160 


Reaionabl* Came — 

(or remand of accused s 344 expl 760 

Reasonable Complaint— 
what is, must be decided in each case ft 17 to 
cl (1 i S. 54 66 

Reasons— 


821 


s 107 Mb 

ReeaU- 

of prosecution witnesses for aoss^'caminalion 
when allowable s 296 632 

of witnesses after alteration m charge s.231 »62 

power of ^lagistrate to witnesses when he 
thinks a case should not be tried summanly 
* 260(2) b43 

nght of accused on of prosecution witnesses 
s 289 ft 13 684 

Receipt- 

procedure when It cannot be obtained s 71 104 

refusal to sign for summons is not offence 
aeo ft 2 103 

signature of for summons ss 69 and 70 ( 03 104 

Reeelrer— 

< ‘ ( 

- • 272 

120 

cannot be made a pan> to proceedings under 
s 145 ft 61 2»8 

^ - ,1. V . , s, 90 

. . • stolen 

. 699 

•• > when 


S.49 73 

possession of is possession of party nghtfuUjr 
enutled S. Ua ft ISO -280 

possessory order o' Magistrate no bar for 
appoinimentof s. 149 «. 187 ^1 

po« er of Magts trace to appoint, w hen sub/ect of 
dispute is attached s. 146(2) 2S2 

right of to accretions, s. 146, ft 14 SSI 


Recegslxanee— ,SVc Uunu Secukitv 
' ifisenceof igent— forfeiture of s 514 ft 9 1070 

appenlfrotn and revision of order as to forfeiture 
of s 515 1 1177 

defence to forfeiture of, s 514 n lo 107r> 

deposit of money or Government pajwr in lieu 


of s 76 ft : 


1(1 


of, 

H .iss ft i-v 1074 

for appearance of accused not to be taken 
from his agent s 209 « 13 521 

forferture of procedure on, s 514 J96>'l 

enforcement of pemlty on s 514 106S 

— imprisonment on non-payment of penalty 

on s 514 {06S 

notice to show cause to party bound b> 

s 514 ft 8 1070 

proof as to s 514 « 7 1069 

remt-xsion of penalty on s 514(5) >068 

of accused persons to be forwarded to Court 
s 76 in 

order as to forfeiture of where no breach of 
peace s 514 « 17 1073 

power to direct levy of amount of forfeited 
S.516 1077 

power to reduce amount of s 514 ft 26 1079 

recoveiy of penalty on forfeiture of no bar to 
prosecution s 614 n 24 107-1 


26 


1079 
1047 1019 
1047 
1071 


Record— • 

effect of toss of of the previous tnat s 403 r 9 846 
Englidi translation ot when to be forwarded to 
High Court s. 21t> (.21 149 

in case of contempt must show the nature 
and stage of the pidicial proceeding s 481 

ft 2 1010 

incase ol contempt of Court, s. 481 1010 

III summary tnal what should contain s 263 
ft 1 and 2 fi’O 

in summary tnals v»here there is no appeal 
s 263 649 

of evidence m eon-appealable cases discre- 
tionary s. 362 ft 4 808(5) 

of the charge to jurj what il should contain 
S 299 ft I 692 

by whom to be written s 269 6'>2 

derk may beempIo>edby bendi to prepare 

s289f2t 

in appealable cases s.264 8.>l 

language of s. 26> bjg 

of commitment completion of s. 2I8 ticte SI5 
of Courts power to call for ss. 421 423 and 
439 879 881 913 

of evidence in summoas<ase s 3^5 7f)-> 

m sumniart of trials s 395 Ty, 

in other cases s 396 796 

. . r - - 7^7 

• • 806 



108 


INDEX. 


PAGB 

Record— . 
of Lower Court amendment of, in accordance 
with order of High Court s. 425 , . 907 

ofpre\ious conviction when to be made and 
put in, s. 310 « 2 733 

Be-examln&tlon — 

of defence w itnesses., s. 298 €90 

of witnesses by pnrties, when commission issued 
on, s. 505 1060 

power to re-examine witnesses at any staged 
proceeding, s 540 . . 1)54 

Reference— High Court 
by a Subordinate Magistrate of a case he had 
no jurisdiction to deal with to the District 
Magistrate, s. 349 , n 10 787 

bv Hieh Court tiiHo-.» oft^r r ^12 

' 911 

• . 939 


Magistrates to make, s 438 » 5 
duty of Session Judge in making, under s, 307, 
, » 5 (IV) 

* X. IS not u 
junsdiction, 

hen tried by 

Judge cannot refer whole case when he dis- 
agrees with respect to some accused only, 
s 80 An 6 (a) 

Judge ought not to call upon the accused to 
plead to previous conviction pending, s 307, 
ft 5 

Judge to state in his the of!euc4 the accused 
’ ’ "enng 


939 

725 

941 

M 

723 

724 

725 
725 


who 
ft 4. 724 


enta 

040 

must be made when order is contrary to law or 
sentence too severe s 438, n 5 (i) 939 

Hot to be made when reporting officer might 
dispose of the matter himself s 438 » 6 (i) 939 

points to be noted when making under s. 307, 

« 5 724 

ixjwers of, limited to errors apparent On the 
face of the record, s 438 n 3 (in) 939 

powers of limited to proceedings of inferior 
Criminal Courts s. 438 n 3(i) 939 

powers of limited by sub-sec. (3) s 438, 

« 3 (lO 939 

procedure where Judges disagree on hearing 
a s 307, « 20 729 

tight of prisoners counsel on, s 434 w 4 913 

should be made only when there is failure of 
justice, s 438 ». S (ii) 939 

to be accompanied with explanation of the 
inferior Court s 435 « SO 922 

to the High Court when \erdict erroneous 
owing to misapprehension of law, s 307, 
n. 2 fill 724 

to High Court for revision, 8 438 938 

on representation of complainant, s. 438, 

«. 6 (iv) , 940 


PACK 

RefercBce— 

to High Court under s 307 only when jury’s 
verdictmanifestly wrong, 307, w 3 724 

to Superior Magistrate for severe punishment 
opens whole case, s 349, rr 8 786 

under s 123 cannot be made to a Joint Sessions 
Judge, s. 123, ft 10 169 

urmer s. 307 should be made where Judge con- 
siders it necessary for the ends of justice, 
S.307.M 2 ( 111 ) . , 724 

tinders 429 isof the wholecaseand not merely 
of points of diHereiice, s. 429, » 2 . . 

under 434 is purely discretionary, s 434, 

when may be made under s ,307, «. 2 7^ 

when, ought not be made under s i07, n3(a) 7i 
when, should not be made s 438, « 6 
Reformatory Behooli— 
appointment of Bo ird of Management s 17 
■^Rel Sd, Act „ 

appointment of Committee of Visitors s l/.KCt 

^ Act S;; 

appointment of Supenntendent, s. 17 *‘Y 

Board of Management for, powers of, s 24 
boys above 18 years not to be detained in s la. 

Ref. Sch Act , . , X 

Committee of Visitors for^diitics of s^ 

‘ ‘ 

aH, Kei »uj Act ^ , *!)i 

Inspection of,5. 7, ReL Sdi. Act , 

management of, Appx, IV. 8 17 
Magistrates to direct boys under is sentenceo 
to impnsonnient to be sent to, 5 ID _ j 
offences m relation to, penalty for, App IV, s 
only first-class Magistrate can send 
offenders to, s 399 « 7 u .. e *1 

order of detention m not a 
places declared to be under the Ref Sch 
^ ® .. .uf . ..o-..ndcrs to 

** XMIX 

^ ’ XXXIX 

• ’ sliouW , 

xlt 

be sttiu lo, b 0, w » . 

sentence on juvenile offenders to be irrcspe 

' *•-'•— * - c 

offenders 

xlviii 

I case of 

xlvjii 

« on xlvi" 

xlw 


ill-treatment, s 21 


who may be sent to a, s 8 ri. 6 
Reformatory Act— A ct VIII of 1897, 
PENPIX IV 

arrest without warrant under, s 64 » 1® (^) 


Ap- 


84 


Befroihlng Memory— ^ 5 ^ 

police diary, s 172(2) ..rttr.kt- 

by reference to statements reduced to writing 
during police Investigation, s. 172 > ' " 
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Refreihlo^ Memory — \ 
notes of police^)fficer3 used for maj be made a 
part ot record, s 172 n.9 352 

fiefand— 

of line to be made without application s 886 
ft 17 831 

of pnre money obtained b) cheating s. 517 
ff.l7(ii) 1088 

when con\nctio 1 re\ersed s 32 » |5 58 

RefBial— 

application to resummon witnesses without 
assigning reasons lad s SS6 n 636 

grounds of to summon defence witnesses most 
be stated s. 211 » 6 636 

no power to fine after accused underwent 
sentence of imprisonment s 33 » 2 60 

of accused to gise his name and residence to 
police proc^ure on s 67 93 

to plead to charge proc^ure in ss. 256 and 
272 632, 6S0 

to Sign his confession s. 161 n 13 330 

to sign record s 361 m 19 665 

of application on account of one day’s defay, 
S.2S6 » 13 (ill) 636 

of application to re-summon witnesses when 
bad s. 257 n. 5 633 

of Go%emment to sanction does not affea 
accused s liabiUt) for minor offence requinng 
no sanction s 196 it 12 466 

to examine certain witnesses discretionary 
s. 145 n. 11$ 270 

to examine defence witnesses s. 257 a. 6 $38 

to issue fresh processes to compel appearance 
of witnesses s. ila (ix), 116 270 

to receive evidence vitiates proceedings s 145 
ff US 269 

to Sign seardi list not punishable under s 187 
tPC s. 103 t( 7 139 

to summon witnesses may amount to denial of 
justice & 145 « 116 270 

to s gn receipt tor summons is not offence 


Begiiter— 

oi cogtutable and non<ognizable offences to be 
kept ss. 154 and 155 296 303 

Registrar- 

appeal from conviction b> in case of contempt 
before him s.488 1012 

when deemed Civil Court in case of contempt 
before him s. 483 1010 

when IS not Court s 476 tt 8 983 

Reglatmllott Aet—Sf^ Act 111 of 1877 
Regalatloni— 

XI of 1816— Appendix \\ I (Madras) cl ti 
S.4S n.1— S.S2S n 14 74 1122 

ss. 10— 14— s 1 (ll), n 14 .. IS 

s. 13— S. 174(l).n. 2 _ S56 

XX of 1817 (Deng Poppy ). s. 29— s. 54 (gen.), 

R. 10(f) 86 

XX of I8t8 (Beug State Wsoi ersV s. 491 _1033 

Ilof l8l9(^iBd.btale I'risoners), a 491 1033 


RegaUttens— 

IV of 1821— Appendix XVII 
s 8— s. l(i!) n 2 


ft 16 (i I 919 
29 

) » 6 15 75 
I 16(111) 920 
491 1038 

74 

— s 112 


footnote 

I of 1877(AjmerMerwara) s. 38— s. 4 (/), « 3 
IV of 1877 (Frontier Cnmes), ss 5 6 and 7— 
s. SO <r 1 

IV of 1877 5,37— S 46 « 1 
21 of 1833 S.4— s 14 » 3 
I of 1883 s 14 » 3 

IX of 1887 (U Bur Frontier Crossing) s 5(2)— 
a 112 footnote 

XU of 1887 (U Bur Ruby) s 9(4)-s 545 foot 
note 1 

a 10 (2>— a 75 footnote 1 


a .>2 * 1 

V of 1892 (Upper Burma Cr JusticeX Sch 
S.4(^x« 3 

s ui— s 14 w 3 

-5$ II and X— s 7 n 2 

s&ivandv— s 36 r 2 

sa (vi) and (vii)— a 4 (^X 1 

a VII— a 61 n. 1 

SS.I and xvii— a 408 footnote 

ss XI and xvii— s 413 tt 6 

— ss XIII and XVII— s 42 note 

s xiv — s 495 footnote 

■ s XIV (o)— s 526 (6) note 

S XV — S 537 R. 1 

S XVI— S 554 R 

Vof 1893(Santal Pur Justice) s 4— s4(/) 
s 349 note 

s 4 VI— s 423 footnote 
s4 vii— s 537 r; 1 
s 4 V u— s 554 (cX note 
Scb. siv(^I>-s7 r.2 


a 3— s •» R. 6 

s 6{I)(i0of Sch.— s 4 k/X " 3 
a 7(l}-s 6t R. 1 
a IS footnote to a 408 
a i4-a4ts. R 6 
a IS— a 423, footnote 
a IS— a 4S7 ix>tiK te . 


S (1). 
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tte^ulatloni— ((■( ncli\ 

\ U of IUhid»»itan Cr Justice l\ 

s. 17--S. -Ji-* footnote lOt-* 

s. 19— s. *a7 »*. I 1137 

s. A>-s. ‘vat (e\ nMe 

s -J -ib 

'V 14— S. 4n 6 

\ of S.KJ— ss. 16 M (/) M. 

Ill of Puri.unnt'.i >. 4 (j). M < ~ 1 

I of loixi— s. I ti). IT i U ‘ 

1 of l-X)! (Loorj,!. s, 16— <i. 4 It S i-* j 

111 of l^Ol (Prontter CnmesV s 7— ». 337 (tf. 

tv-Hjtnote 742 

Chajx 111 s. 40S fxitnote s63 

ss. 11 13 ind !•>— s. hr. 29 I 

36 (u) and 4h— s. 4h r I 7^ | 

s. 42— a. M2 f>itnote !>*» 

\ 11 of lool W Prontler) 
s. tv ^ 41^1. It 3 22 

«v«-s,4(r).. . .n 

\ of I'X'- (_lur Poresll ^ 3av (ooinoie ^ 

Release— | 

)u\etnle otlenderi. t> be unde over t> tticivJ 
0(1 *5. 30^ tt \ 3|| ( 

vt accuied tn cvbitvJv bj Matiotn Ihcens >. 169 »4h 
on luti 3 n 4'Jt and 497 U»47 »w*» 

on r«roi,ni*anvx ss 4 % and 4^7 io47 1049 
on bail or on hi> own bond vvendnij^ 


SemtBd— 

improper in the case of bailable offences, s. 344 
f» C-. — 7T’ 

no without a heannj can last for more than 15 
<la>s S.344 M 14 16 771 

objectionable when nccuvcvl makes comes. ion 
v344 « 21 ’2 

of 3ccu evl to custotlv of police dunng police 
investigation s. 167 343 

I'crw^ of noitoeacevd 15 daj-s, “v 167 ^2) 343 

reasons for should be recorded s. 167 344 

ot accused b> warrant, s. 344 n 14 Ih <71“’ 
ofaccused on adjournment of inquirv on trial. 
s .344 

to custod) in vearrani-case s. 2a2, » 3» 

when Sessions Judge disagreeing with jurys 
vervlictreferscasetollighcourt under s. 307 

of prisoner pending decision on points reserved 
b> High Court Judges s. 434 (-) “I 

order ot should lie made in the presence of the 
accused s. 497, r 6 Itbl 

4'enod of not to evceed 15 dal's s. 167 r IS Slh 
j«caniion to be taken in granting fiinher 
|*eoi'Hl» of s. M9 « 5 S'^* 

I rocedure in l^engal for obtaining ^ 167 e l* sis 
proceiliire in S W P 3 167 ir ll 

roni 

W 

544 


01 irpelUiit oil lull t^udiiu, appeil s.4*v 907 

la Hi*li Court pending apjval t » Lower 
Loutt &. 42b 907 

of nrrested person juwer ot lultce to s. •»? 93 | 

' '■ Ixai 

. < 9-4 

• 3X» 


Rellgiois Feellags— 

i itenng words with inu m to w ound comi*ound- 
able, s. 34 s 773 

Religioss Procesilons— 

kiw as lo s» 144 ft .4 2»» 

Reiuasd— 

Appelkite Coun has no power to directing the 
uia\Cv>uniop.isspro)ieTseiMence s.423 n.20 Ss4 
cvnnot be granted in il>e absence of accused 
s. 344 ». lb 772 

o. pies of orders of to be subnmtevl bjr Sob- 
M agistrate to Sub-lhv Isional Magistrate, s» 344 
» 17 772 

delined s. 167 m . 345 344 

di»l> Of Magistrate when further optilieil for 


345 
343 J 


under what circumstances nllowed s. 167 # H 34b 
what IS re-isonable ciuse Kar s. 344 ^ 

without taking evidence v iOb » 4 
Reoedjr— 

f >r 3Q erroneous onler of High Coun in 
appeU ite lunsiliaion s. 369 » 16 

when appeal abates representatives of deceased 
ai^llaiu should opplj to Local Government 
for S.431 w _ 

Remlsslea— 

of Court lee on cop} of ch irge S.-I0 *9 , 

oncopv of order for maintenance s.t'H' e • 

(j) 1 ^^ 

On cop> ot proceedings, s. >4t> w 6 

of penali} on bond s. sU (a) 
of pumshmenl right of Crown to grant 'v4Ui 
of sentence b} Governor Cenenl or 
Government s 401 
of sentence of whi^ ping s. 39a 
RtmoTal— ^ 

meaning of s. 2 w ts 2 , 

01 Judges and Magistrates, s. 26 q 

of Justice of Peace s, 27 
Remeneratioa— 

to be paid lo jurors and assessors s, 319 «. 2 
Rent- 

incJuded in land or water s 143 (.1 
RepetltloB ct Public HaUanee — 
ceder for b) nnauthon'ed MagKtrate ,,.s 

ptohd uion of who m.iv onler s. 143 
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RepeU— 

d{ enartmetits bj Cod? si i6 

Reply— 

generally waned \^he^e defence esidencc 
solely as lo character s. 2^i « S bW 

\1 prosecution has a nght lo aiheie tin. detsnos 
1 Ills in documentary e\ idencc throi gU j rose 
ciition niliiesses s. i92 m » W*7 

prosecutor s right of s 2Si hsi. 

reason for the rule as to prosecutor s rigl l of 


right of prosecution to when accused adduces 
any esidence s 292 686 

nght of, when one of sex eral accused calls xxii 
nesses &.292 « 6 6ftS 

Report— S’c Information 
alter disposal of Magistrate cannot order ihe 
|iohce to send up a charge sheet s. 159 w 4 j|2 

by police as tosiiicide etc s. 17-t O 3 S 

cannot be called from accused before examm 

50^ 


duty of Magistrate when police defective s. 190 
in « 22 43® 

lalse entry of in the station diary and us conse 
(juences s 155 n 6 304 

first, ol an oRencc s 157 « 3 303 

acquilted on 


in evidence > 

8. SIO 1061 

of investigation by subordinate police to siatiotv 
officer s, 168 346 

of local injulry into disputes coiicenlig lind 
or easements, s US 29J 

of « police-officer when and when not a com 
plaint, s. 4 (A), « 9 I6 

of police not complaint s. 4 (A) 17 j 

on completion of investigation s. 173 SS4 

posttnofievi exidentiaiy valueof s. I74 « 10 s»8 

boitmortem admissibility of m evidence 
^ 3.886 w 13 675 

what the under Sk 433 shoul f contain s. 438 
« 11 

lo Magistrate where cognizable offence sustiect 
ed s. IS7 309 

dismissal of comilamt or discharge of 

accus^ on such cannit bercMewel \nler 
S.437— s. 173 <» 3 3»4 


Reporl— (ccrrA/). 

submission of first information s 154 « 2 29? 

to High Court for reversing oraltenng sentence 


when to be made bj constable in the absence 
of head constable s 154 tt 20 3O0 

wbotna) take cognizance of offence on s 190 421 

Reprlare— 

nght of Crown to grant s 40] S41 

Repute- 

evidence of general s.|i3(Mixl H 52 180 

Rekcue— 

from custody of } nvate person piiiijshsWe s 49 

I " 4 9C 

I Reservation- 

admission of prisoner to bad pending decisio 1 
on s 434 913 

of question of fjw b> Ifigf Court Jitfge after 
conxiciion on trial s 4i4 $14 

power of High Court on s. 434 91. 

prisoners counsel has right to begin on s 444 
»4 91,1 

remand 01 prisoner pending decision on a 434 
(2f 91. 

Reserve lupeeter of Police- 
may authorize public officer to ins^iea prisoners 
in jail & 55 >r 15 to cL (z) 93 

Besideaee— 

deiemion in police custodj of accused is not 
s 110 n 9 IJIC 

10 exercise jurisdiction under s 110 occasional 
ina> be enough s 110 11 u IS(> 

xvhai does not imoimi to s.tl0 r 9 ISb 

ResUtance— 

to arrest how to be uicl s 4612) 7S 

to lawlul npprehensiou pimishal le s Sa n 4 

fgen-). 90 

to iUeg« search s 96 w "s I3j 

Res Judicata— 

dismissal oi application for maintenance ope- 
rates as ulen S.488 » 13 IdlM 

pnncii le < f apj 1 cal le 10 crimiml j n reedmgs 
s 488 » 13 jftjS 

Respite— 

from punishment Crown can grant s 401 Kit 

Restltntleu — 


Restoration- 

appeal from fwder rejecting appl cation for of 
attached projiertj s. 4(tf 
f nding of use cd mminal loroe necessary m 
supp.>rt 01 let lor < 522 »r 3 liMI 
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Regalattoni— ) 

VII of 1896 (Bntish Baluchistan Cr Justice 1) 
s 17— s 495, footnote I04S 

s 19— s 537, « 1 1137 

s. 20— s 5a4 (c) note 1183 

s 20(1)(0— s 4(rj,n 2 . 26 

S 14— S 413 fi 6 863 

\ of 1898 s 63— ss 54 (gen 16, « (p) 86 

111 of 1899 (Santal Purgunnasl, s. 4 (7). w 1 22 

I of 1900— s 1 (i) n 2 14 

I of 1901 (Coorg) s 16— s 4 (7) « 3 22 

III of 1901 (rroniier Crimes), s 7— s 337 (3) 
footnote 742 

Chap III s 408 footnote 863 

ss II, 13 and IS— s 6 » 2 29 

ss 38 (It) and 46— s 46 « I 78 

s 42— s. 112, footnote 1^9 

\ II of 1901 (N \V Frontier) 
s 6 (l)(c}— S 4(7-) w 3 22 

s 9— S 4 (r), H 2 26 

V of 1902 (Bur Forest) s 335 footnote 994 

Release- 


juvenile ofienders to be made over to friends 
on s 399, » 8 841 

ot accused m custody by station-officers s 169, 346 

— on bail, ss 496 and 497 1047, 1049 

— on recognizance ss 496 and 497 io47 1049 
—on bail or on his own bond pending 


s. 249 < 614 

ot appellant on bail pending appeal, s 426 907 

D> High Court pending appeal to Lower 

Court s. 426 907 

nn-r - _ . t 1 53 

. Ixvi 

. 466 974 

• give 

200 

ui udu iviius ui uuiiu lu ueevecuieu before 
s 499 I0a3 

pow er of Court to on prob,itioii of good conduct 
first ofienders s 562 1199 


Religions Feelings— 


773 


Religions Processions— 

law as to s. 144, tt 24 239 

Remand- 

Appellate Court has no power to directing the 
trial Court to pass projiersemeiice s. 423 w 20,884 
cinnot be granted in the absence of accused, 
s 344, «. 16 772 


FACE 


Remand— {conW \ 

improper in the case of bailable offences s 344, 

« 22 772 

no without a hearing can last for more than Is 
days s 344, w 14 16 771,772 

objectionable when accused makes confession 
s 344. « 21 772 

of accused to custody of police dunng police 
investigation s 167 343 

period of not to exceed IS days s 167 (2) 343 

reisons for should be recorded s 167 343 

ofaccusedbywarrant,s. 344 n 14,16 771 772 

of accused on adjournment of inquiry on tnal 
s 344 76-4 

• • . 626 


'23 

of prisoner pending decision on points reserved 
by High Court Judges s 434(2} 912 

order of should be made in the presence of the 
accused, s 497, w 8 lOSl 

penodof, not to exceed 15 days, s 167, w 13 346 

piecavmon to be taken >n granting further 
periods of s 205, « 5 529 


772 

reasons lor, roust show necessity, s 167, w 8 34’ 

right of Magistrate to s 167, w S 544 

to be granted meases of real necessity, s 167, 

» 8 543 

under what circumstances allowed s. 167 « H 34n 
what IS reasonable cause for, s. 344 
without taking evidence s 203 « 4 
Remedy— 

« 


Remlstloo- 

of Court fee on copy of charge s 210, « 9 
on copy of order for maintenance s 490 n l 


1176 
1068 
.11 841 


GovCTnmenl s 401 
of sentence of whipping, s 395 
RemOTml— 
meaning of s 26, » 2 
of Judges and Magistrates s. 26 
of Justice of Peace s 27 
Reiuuneratioa — 

to be paid to jurors and assessors s. 319 k 2 

Rent- 

included in land or water, s 145(2) 

Repetition of Pnblie Nnltance— 
order for by unauthorized Magistrate void 
s 530 (A) j 

prohibition of, who may order, s 143 
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fiepeftl— 

of enactmems bj Code &. 2 16 

Reply— 

generally wai\ed \\here defence evidence is 
solely as to character s 2^2 « 5 688 

»- -* „ .1 (Jefince 

. gh pro e 

(xS? 

right ot 

s. 292, H 2 686 

right of appellant s counsel to to arguments of 
the public prosecutor s 423 (it) » 10 S8J 

right of, depends on what is done and not on 
what ma\ be said s. 2S2 w 16 and s. 242 n 7 639 
8SS 

nghtof prosecution to when acsused adduces 
fljy evidence, s, 292 686 

nght of when one of several iccused calls wit 
nesses s, 292, « 6 688 

Report— S'r l\FOR»iATioN 
Titer disposal of ifngistrate cannot order the 
IXilice to send up a charge sheet s. 159 h 4 J12 

by police as to suicide etc, s. 174 3aS 

cannot be called trom accused before exTinin 
mg complainant s.200 « 11 50^ 

by Commission appointed to inquire into Mate 
Q{ mmd of lunatic s. 474 9T* 

can a Magistrate ignore a police and order 
iuidiet inquiry by Subordinate Magistrate 
a. 173 8 39$ 

cognizance of case on information denv ed from 
Uiepobce,s. 190(111) » 22 430 

cognizance of case on police directed bj Magis 
&ate,s. 190(110 fl 23 430 

cognizance of case against police s 190 (iii} 


r 24 


430 


duty of Magistrate when police defenive 8.190 
in n 22 ••'W 

lalse entry of m the station diary -vnd its conse 
quences s. 155 » 6 304 

first, of an offence s 157 n 3 308 

for order as to custody ot person acquitted on 
ground of insanity s 471 97s 

^lagistrate not bound to take cognizance on 
police 5. 190 (111) n 21 42^ 

necessity for under s 157— s la7 1 4 808 

of Chemical Examiner receivable in evidence 
s. 510 1064 

of investigation by subordinate police to siTlion 
officer s 168 34t> 

of local inquiry into disj iites concerning hnd 


Report— 

submission of first information s 154 n 2 ; 

to High Court lor reversing or altering sentence 
S.438 5 

in case of doubt as to Court to which to send 

offender irtested for offence committed 


lOn’ 

S90 


Reprieve- 

right of Crow n to grant s 401 841 

Repute — 

evidence of general s. |2J(viii) « 52 180 

Reicne— 

trom custody of private ivenon pmUshTl le s so 
» 4 Of 

Reserv&tlen— 

Tdmission of prisoner to bail pending decision 
on s 434 912 

ot ijuesuoii of hw b> High Court Jiil^e ifier 
conviction on mal s. 434 

power of High Court on, s 434 9i. 

prisoners counsel Ins right to I egm on v 484 
w 4 91 i 

remand ot prisoner pendni,, decision on s484 
(2) 912 

Reaerve Inspector of Police— 
ma> autlioruc public officer to insi>ect 1 nsoners 
mjail s. 55 M 15tocL(r} 02 

Resldeace— 

detention in police cusiodj 01 vccnsed is not 

s no R 9 I4f 

10 exerase junsdictiun under k llD ocuimoiiiI 
ina> be enough s no w >< 151, 

what does not Tmount to s no r 9 150 

Resistance- 

to arrest how to be met s 46(2) 7S 

to lawlul apprehension puiushal le s 5s n 4 

(gen.) Otf 

to illegal search s 96 ri 29 I3t 

Res Judicata— 

dismissal ol nj plication for munteiiance ope- 
rates as when s 488 n Is lOis 

princiide of apisUcal le to crimitnl proceedings 
s 488 « 13 ^ ,0,s 

Respite— 

from punishment Crown can gram s 40i 841 

RestUuUoa — 


what the under s. 438 should contain s 438, 
n 11 6 

lo Magistrate where cognizable offence suspect 
ed s. 157 S 

— dismissal of complunt or discharge of 
accusetl 011 such can loi be reviewed under 
S.437— s. 173 w 3 3 


1021 

1094 

I Restoration— 

I Tppeal from order reje«mg application for of 
attached projierty s. 405 

I finding of use of cnminal force necessary to 
support Older for, s 522 tr 3 KWl 



112 


INDEX. 


PAGE 

Restor&tloa-^roffM). 

of abducted females, power lo compel, s 552 1181 

of attached properly, s 89 124 

..f- 1 .1 „ 

1091 

nmit 

1078 

power to order, conditional, s 517, « IS 1034 

power of Distnct Magistrate to set aside 

order as to s S20, n 6 1089 

of stolen currency note, s 617, w 16 1085 

order for, bad when dispossession is not result 
mg from cnminal force, s 522 « 4 1092 

order for, may be made even when third parties 
are dispossessed, s 522, » 6 1092 

order for, should not be carried out at once but 
kept in abeyance, s 517, » 20 1088 


PACE 

power of High Court to direct, before a new 
]ury. Si, 423, n 102 904 


« 14 . SIC 

when, may be ordered, s 423, ff. 46 889 

when ordered applies to all charges without 
limitation s 423, ft 54 891 

where trial bad for misjoinder of parties 
Appellate Court may order re tnal, s 423 (Yi) 

(d) n. 46 . 839 

Betorn— 


Restraint- 

arrested person not be subjected to, un 
necessary, s SO 81 

cannot be lawfully exercised before person is 
arrested s 54 « lO(gea) 84 

complainant and witnesses not to be subject 
edtO.S 171 349 

upon witness when illegil, 8 171, « 2 .. 349 

Retirement— 

of jury to consider verdict, s 300 713 

Retracted Confession- 

directions to be given to jury as to, s. 299, h 46, 70$ 
in joint trials, s 164, n 67 936 

necessary to be corroborated s 164 » 64 _ 935 

unsafe to rely on, s 164, n 53 335 

valued s 337, » 25 748 

value of, depends upon circumstances, s. 164. 

« 57 .... 936 

Re<trlal 

Appellate Court can order, on setting aside 
conviction, s 423, n 46 (ill) 890 

Courts infenor to High Court have no power to 
order, s 423, n 60 892 

’ ' I charges bar, 

on the other 

, . 846 

iry, that there 
to acquittal 

S.303 729 

if order for, is necessary, where original trial is 
void for want of jurisdiction s 423, n 47 890 


891 

729 

891 

891 


1109 

order of, may be made subsequent to annulling 
conviction, s 423, n 48 890 


of complaint by Magistrate not competent to 
take cognizance of case, s. 291, R 3 883 

ol executed commission, s. 507 lO^f 

adjournment of proceedings for, s. 507 1081 

when receivable inevidence s 507 

of original complaint when Irregular, s. 200, 
n 14 

of service of summons when service made out 
of junsdiclioD, 8 74 

— when serving officer is not present, s 74 lO' 

BcTenne— 

Cbllecier of, and persons engaged m collection 
of exempted from serving as juror or 
S.320 

Revenue Conrt— 

how, to proceed If it commits, s 4^ 


943 


order made by a, cannot revised under s 439, 

power of, to complete investigation or 

in such cases, s 478 

procedure of, in case of offences committeu 
before or against It s 476 , ^ 

procedure or, m case of contempt before » 

when, may exercise powers of Mas'^trate, 

s 478 

whether, bound to hold preliminary 

before commitment, s 478 
Reversal— 

of conviction, must cause reversal of sentence, . 
s. 423, « 69 
Review — 

extent of High Courts power to case on certi 
hcate by the Advocate-General Appx. 1, s 2 1 

Court to on certificate of the Advocate- 
General, s 28 Letters Patent, Madras 
High Courts deasion not to state case, nm 

H,rhCo»rt 
w Amend 
b> Advt? 


by Court 
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BcYlew--{c<»jAi). 

on reserved case b> High Court, s. 434 912 

orders of Courts of concurrent Jurisdiction are 
I not liable to, by each of them s 436 n 5 924 

orders under s. 433 are not liable to note 912 

powers exercised by the High Court under 
s 434 IS the power ol s. 434 « 5 913 

proceedings under s 133 are open to, by the 
High Court on an error of law s. 133 *t 64 218 

Re»Ulon--&^ High Court 

Additional Session Judge when can act on 
matters of, s. 193, « 6 439 

against acquittal not restricted to errors appa 
rent on face of record, s. 439. « 72 B62 

against acquittal not usually encouraged, s 439 
«.68 961 

b> High Court of Magistrate s order made under 
Chap. IV of the Bombay District Police Act 
Appx XVI, s SO « cliv 

t t.1 -u ^ r j-.„ ,35 g,3 

concur 

• 952 

* m case 

923 

U27 

* nto faa 

949 

charges of oBences not exclusively triable by 
Sessions Court ma> be added in, s 437 n S 935 
deasionof jury in nuisance cases under s 138 
not subject to, s 43 S,r 24 921 

delay in application by Government for, s 439 
n. 24 652 

delay m applying to High Court in, s 439. 

a. 24 952 

discovery of previous conviction is no ground 
for, S. 439, » 80(11) 964 

Distnct Magistrate cannot take cognizance of 
case by way of against prisoner who has not 
appealed, s 435. n 22 921 

extrajudicial orders not subject to s 435 

• 919 

s 423 (iv) (5) 886 


941 

of sentence, s 433. n. 20 921 

can interfere with improjjer discharge in 

S 439. a. 43 956 

can quash commitment s 439 n 45 957 

can revise order admmitting accused to bail 

10 , S 439 R. 54 959 

may enhance sentence m s. 439 941 

may interfere with orders passed under 

s. 476— s 439 R, 57 (478 misprint for 476) 960 

— I — may revise order in maintenance cases, 
a. 439 R. 64 


Revlsfon— (««/rf). 


439 


wiieii may mieiiere witn nndings of fact 

in,s 439, ». 18 g 

- — when may revise acquittal in, 5. 439 9 

— will not interfere in, unless other remedies 
are exhausted, s 439 9 

in matter of inquiry into cause of death under 
s 176, no revision under s 435 _ 31 

interference in, when there is diSerence in 
appreciating evidence between two Courts, 
S.439 ft 17(111) _ 9 

interference b> waj of, with order of acquittaT 
s 439 (vm) gi 

limited to proceedings of Courts as such and 
does not extend to extrajudicial proceedings 
S.435 » 16 .91 


R 62(1) 

of list of jurors and assessors s 324 
of orders of commitment by High Court, s. 437, 


I IS 


937 


of orders of Magistrates passed on claims of 
third parties, s 88, n 20 123 

of orders of Revenue Courts by the Board of 
Revenue, 8 473 » 62(u)'indR 63 1002 

of orders under, s 476 (x) 1003 

of list of jurors and assessors ss. 324 and S2S, 

737, 738 

of sentence of whipping by Court which passed 
It, s. 39$ B36 

of orders forfeiting bonds, s. 515 I077 

of orders in nuisance cases under ss 143 and 
144— s. 435 note 914 


t not to be 

8 

proceedings 
9 9 

of inferior 


COUIIS S. 40J, I 


s. 476 » 


12 


under. 


985 


powers oh may be put in force on credible infor 
mation s.439, K. 26 (111) 9$3 

powers of. under s. 43o and under s 439 com 
pared s. 4% n. 4 943 

prwcnmary conditions for the exerase of 
powers of, s. 439 (111) 951 



INDE^ 


Revision— (ro tdd ). 

pnnciples which will guttle High Court In en 
hnnang sentence in s 439 « 80 ^ 964 

proceedings by way of not to be entertnine \ at 
the instance of party not tnpealing s. 4J9 941 

proceedings under Indian R'lihvay Act s. |I3 
are open to s, 43a n 14 (v) 918 

refusal to grant co| les of papers liable to 
s 439 n aS 9G0 

remedy igainst Sessions Courts order as to 

• 1090 

ms 

• . 2 oeb 

ftii 


wirrant oi Joiiucal Agent unoer s I Esiradi 
7 « 7 
wiili orders 


3 till 


IS powers of 


945 


v\here Lower Court inNises its discretion 
s. 439 » 19 950 

where decision is based on unrecordetl c\ i lence 
S. 439 n. 20 9SI 

Where examnation ol witness refused s 4j9 
« WOO 9Sl 

where sentence is aderpnte s 439 « 61 965 

when charge is imi roi>er s 43<> » 80 (t) 964 

Revival— 

ot comphint after its summiry dismissal s. 203 
H 27 616 

Revival of— 

proceedings by Civil Court when Magistrate 
has disdtarged accused s. 473 lOOw 

Revocation— 

b) High Coua on rcMsiOli s. 439 « 53 960 

Right of Aodienee— 

b“fore special tribunal formed un ler Crimmi! 

Law Amendment Act Appx Xll s ll « cxH 

Right to Begin— 

prisoners coun el has when s 434 n 4 WU 

wl en Presidency Magistrite tii'ikes reference to 
High Court s 43‘» « 4 912 

Rigorous Imprisonment— 

commutation of sentence of s 402 ^ 8J3 

Riot- 

temporary injunction restraining commission ol 
S. 144 230 

I se of hre-arms in suppression of s 12S » 2 -06 

when tubtic bound to assist in sipiression of 
s 42 71 

Rtotlog— 

charge lo jury in case of misdirection s 299 


common object to be stated m charge of s 225 

oil er inegulwhies which \itiite trlaT for s 537 
/t32(\) 1143 


709 

&>e 


River— 

leading to presidency town. Presidency Magis- 
trate to exercise jurisdictiun within limits ot < 
5.30 t‘ 

used by public, conditional order for remmal of 
obstruction etc s. I33 207 

Robber— 


Rnles— 

as to arrest and detention of accused s 154 *.31 30^ 
as to delivery of ofienders to mtluary authorilies 
to be in^ by Court martial s. 549, ir. 1 1177 


9 U I JUV (> A Wt |l|, ' -- 

n> to payment of expenses of complainants and 
witnesses s 544 v >1$^ 

II) Bengal Rules - M58 

III ) Uombay Rules IH? 

(Ill) Madras Rules *1®'1 

(n) Allahabad Rules jjW 

(x) Oudh Rules 1 S’ 

(xi) Central Provinces Rules }j®® 

(VII) I unjab Rules j SJ 

(xili) Uurmah Rules 

os to j roper construction of transfer orders to 
the l>i»inet Magisiraie s. 192 »/ 12 
as to public prosecutor (MadrasX s 492 » 9 I'hs 
as to the procedure to be adopiM in dispersing 
unLawful assemblies, s. 12S * i 


tion and treatment of prisoners Appx V 
s 2 0 2 

for assessii g punishment are laid dow n In x. 
of the Code and ss. 71 and 72 I PC s. 35 

(•)■'< . •* IN 

for conducting seardies s. 165 »*.3 
lor constitution of Benches of Jfagistrates in 
Bengal s. la w 13 , 

fordi^iarge of pnsoners on payment ol tme 

for disinbulion of business among Assistant 
Judges s. 17 

for iiuuuing into and reporting senous acta 
dents on Railway s. 174 (Hi) « 
for forwarding Suspected blood staina s.l7xtn) 

for guidance of Benches ss. 16 and 21 and Preai 
dency Magistrates— gp 

IQ Ueiiral 33 

m Bombay 

1 1 Central and United Provinces 


jn the town of Calcutta 
m Madras 


39 43 
60 51 
ates and 
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Rales 

for guidance of Hoiiono Presldencj Magistrates 


m Madras 48 

for the guidance of Magistenal and Police- 
officers r g 1 r d 1 n R transmission of sub- 
stances to Chemical Examiner s. 174 (ii) « 7 370 
for inspection supenmendence and manage 
ment of jails m the Madras Presidenc> 
Appx X s. 59 note cxv 

for selecting jury by lot s 276 n 4— 

in llengal 663 

in Madras 661 

in Bombay 664 

for transmission of suspected substances lor 
analysis, s. 174 hi), sec. II ».ll 376 

for service of cnminal processes in Madras 
S.6S «. 17 10^ 

for settling differences of opinion l>etiveen 
'Magistrates in Session s. 21 (</) 46 

for seriice of summons on public and Railway 
offiaals s 72 n 2 10a 

in Bengal lOa 

In Madras lOa 


Blair s. 398 » 4 


1040 

] ; 1067 

form m uhich ts issued does not fetter the dia 
aetionofthe Bench hearing it $ 4J9 n 28 9j3 

for the management and superintendence of 
jails in the hfadras President Apj x X s. 2 

for the examination of complainant and wit 

5 5 


It whole case is opened up the i sue of a 
5. 439 K 27 9 

of limitation does not i,o\ern complaints s 199 
(xvj n. US 4 

of the Calcutta High Court as to functions 


in Bengal 

In Madras and Bomba) 
in Punjab^ 


1 X s. S4 note 


regulating searches s.96 » 19 133 

regulating the escort of prisoners and cost of 
such escort etc. to be made by the Local 

olTencts 
46 note Cl 
released 


in Burma Bengal and Assam 1208 

in Madras 1209 

in Bombay 1209 

m N W I and Oudh 1206 

in the Punjab _1207 


43 


S. » iJ 311 

in Bengal 310 

in ^^adns 310 

to regulate the constitution of Benches of Magis- 
trates &2i(r} 43 

to be observed by Police when compelled to 
use f re-arms to disi>erse noters and unlawful 
assemblies s 128 « 2 and 3 206 

to reflate the times and places at which Benches 
ofPresidenc) 'I ig htrates shall sit s 21 (^) 46 


Sale- 

appeal against order of s 524 1097 

formalities to be observed in attachment and 
s 586 >/ 8 8J0 

levy of hues b> distress and, s 386 8.7 

oi absconders proper!) recoveo of fine by, 
s 89 H 5 124 

title of vendee at s 88 n 22 12J 

of attached proper!) of absconder s 83(7) 121 

oi impounded cattle Cat Tr Act Chap I\ KHi 

— application of proceeds s is Ixlv 

— othcers a id pound keepers not to purchase 
at s. 19 hiv 

1093 
1098 
1097 


s S6U 


1198 

when not 

1127 

•erty when 

831 


attachment 

I0G8 

will not be set aside in revision when it lias 
created title in third (virticb s 88 » 2i,s i» 

*8 - UJ 1Z5 


SancUoa— 

according of under s. 193 no bar to vam/ 


urider s. 4 6 »r 34 \//} 

application for how to be dealt witt s 195 ir ri 4 
granted to an officer of Court w itfjout a ! r- 
Uon, s. 537 « 59 60 lUO 11 I 

irregular ties in, gran*ed u d'-r >- y yL u 
than, s- 193 if cure J b\ 9 537 r 5 j I* j 

irregulaniio in Of Im grjui f ! 
s 537 K. 59 60 US 1141 
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Sanction— (fwW ). 

no appeil lies to Pn\y Council against order 
granting, s 195, « Ibi *178 

no.Jorofience nnders I85nhen public officer 
complainant s 19». « f) -147 

ol Governor-General necessary to prosecute 
persons (or acts done under Clnpler IK, lo 
disjierse unlawful assemblu-s, s. 13i i07 

of High Court necessary to prosecute accom 
plice for giving fake esidence after pmlon, 
s 339 (3) ^ 750 

• > ^ .« 734 

acal 

of 

-■j. , Act 

XIV' oS 1908 to particular cases cxi 

one sanction covers only one complaint, » 195, 
n 196 48.1 

order gr uiting, nceil not be signed by Governor, 

5 l9b,H 10 , 4St> 

required by a 197, need not be in any p irticui ir 

iorm,s 197. » IS . 492 

Sessions judge cannot grant, m relation to a 
proceeding before lolice.s l9a « 07, 43,46. 

454,4a5,4b« 

under s 107, must U, in re-spect of spealic 
offences, & 197, n le 492 

want, of, under ine Accni Act cannot be cmed, 
bSJ7, n59(iv} list 

want of under s 132, cannot be cured by a S37. 

s 132, n 2 207 

when, IS not availed o! Magistrate may liimvelf 
proceed under cL (r) s lOO, n 4 422 

want of, required under s. 1J7, vitiates trial, 

6 197, n 19 493 

want Ol under s 330 cannot be aired, s 537, 

n 59 (i) IlSO 

Banetlon to Frosecate — 
a fudge for words uttered or netb done on the 
bench s 197, n 8 491 

a person for an offence against Act V'lol 1908, 
Appendix XII, s 7 oti 

- .~r ^ ,,%\ » 17 448 

453 

479 

' 446 

. 432 

454 


471 

4?.7 

461 

453 

4a3 

453 


PACE 


Canctfon to Protecate— ^rcv//J) 


M 0 crrnitnd 


160 


6. 19SIJCI1;, » ij * 

application for, not to t>e made ordinanly to the 
superiorCourt fntbe first instance, s 195 (aj 


before service of notice Is bad, 
n 7S 


195 (n). 


the police notice should l>e given, s. 193 ixivj. 

59,7s 

. - - " • sSo»iM l>e ffuen to 


B rs^rson other than the grantee 


554 

555 


at, 


491 

( 

447 


Court should consider whether 

necessary in the interests of justice when i 
applied lor, s. 193, n 63 , . „ „r 

Court should gi\e reasons for granting or 
refusing, s 19o n 69 , 

Court trying case and granting, must be 
same. s 195, « 42 46 

Court which gacethe.hisnupowerto recokeit, 

IIS .970 


453 


S.195, R. 163 


bor 


473 
. 457, -*6® 
tion 

» 475 '»7« 


for 


463 


HO Courts, 


Uad, s 144, 


!' 464 


forSlse evidence before Village MuoslRs^j^ 
Court, s 195, n SO •“ 
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BancUon to Prosecate— (co«rA>, 


PACE 


for giving false information to police I5t 
» ii 29» 

for ginng false information to «i public servant 
s. 195 ft 97 466 

foroffencesagamst the Stale s. 196 W 

for perjury and forgery requisites of s 195 
n 82 463 

for perjury by offender under conditional 
pardon s 195 (x),« 51 456 

fresh application for to Appellate Court on 
itlusal by Lower Court s. 19a » 170 470 

given by the trying Judges successor is good 
S.195(t)»f45 495 

giving on mere assurance of pleader Is illegal 
S. l»a(viij «. 69 490 

Government Pleadermayapply for a tSa nit 454 
granted by Civil Court cannot be revised by 
Criminal Bendi of High Court s. 195 « 178 479 

granting after an anaitl of compensation is not 
bad s 250 « 33 623 

granting is not a mere formal matter s I95fxii) 

« 60 4o7 

granting under cLfalof subsec (I) may not 

J n* ~ iiJi 4gl 


459 


459 

b If* /u 468 

High Court has no power to revise when 
District Afagistrate grants as head of police 
s 195 » 176 480 

IT i.f' pr m <rrant or revoke under 

480 

in regard 

478 

to be dealt 

wiin k tya i <}_ 463 

if a written application is necessary for s. 195 
n 37 452 

in case of prosecution under 8 121 must be 
strictly proved s 196 ff 11 486 

m granung whetherCourt to go beyond record 
s 195 « 73 460 

initiation of proceedings without, when void aA 
xmfw S 537 n 59 1148 

inquiry without is not a "taking cognizance 
of an offence s 197 n 22 493 

in respect of contradictory statements in the 
course of the same deposition s 195 (ai) 

K.84 463 

interference under ss. 435 and 439 confined to 
granted or refused by Criminal Courts s 19s 
>» 172 479 

irregulanty in granted under s 197 ts not 
curable by s. 537 n 59iii0 
IS bad when trial IS without jurisdiction s, I9» 
(vilX n. 47 456 

is necessary if the charge before the police is 
judicially dealt with s. 195 {uni), w 98 467 

Judge giving competent to bear appeal from 
convictioi s.l9a(\xxii) « 189 4S3 

Letters Patent appeal froman O'der of a single 
Judge of the High Court in s 193 (.xvmiV 
tt. Jei 478 

Jinutation for applications for 8 295 n. 115 470 


PACE 

Bsnctlon to Prosecute— (rcn/il). 

Magistrate cannot discharge for impropnety of 
S 195 ft 290 482 

Magistrate making an investigation under 

aa 456 

465 

ft 19 19 

minor cannot apply for s 193 (vi) » 40 453 

must be based on evidence legally admissible 
at the mat s ISsfix) « 60 457 

must be based on legal evidence s 195 (xii) 

0 60 457 

j identity 

486 

"ourse where 


statements 

463 464 
t II 448 

need not speciiy a w a d or all the 
offences cnarged s 19a « 191 482 

no necessary against persons not parties to 
proceeding s 19a (ii) « 10 447 

no necessary where copy only of forged 
document produced s 19S(iiJ,« 7(u0 446 

no particular form of application necessary for 
S 295(vi 0 38 453 

no period of limitation for making application 
for s 595(xv) ft 115 470 

DO without application s ]9a(v) n 36 452 

nonoompliance with terms of vacates jurtsdic 
• AO « 197 ft 24 494 


4S1 

448 

44» 

451 


s 195 n. za 451 

— for making false complaint to police when 
charged under s. 211 is laid pnorto judicial 
inquiry into original complaint s.l9S(xvil)) 

«.97 93 466 467 

— lu case ot witness producing forged 
documents s. lOafiiJ, *10 447 

notice necessary where is granted on appeal 
S 193 (xi) n. SO 463 

notice to accused generally necessary before is 
granted s. l9S{xiv), K. 73 462 

not necessary if the completed offence has no 
ainnection with any Court s 193(xiv),« !13 470 
— when proceedings initiated as ti under 
X 4-6— S. J93(nX 17 448 

when charge laid only before the police 

X I9S<xiii) * 97 466 

not required ag>.mst a police-officer for nuking 
a false report, x 193 (ii), n. 16 4(3 

not required for fabneanng false evidence during 
police investigation xld3hi),R 7 445 

cot to be granted for a merely vexatious com- 
plaint (xm), *. 93 98 100 467 

Dotiobeusediostiile appeals x 193(xxui),»».lS7 481 
obtained aJier comaenccraeni o* tnal ts of no 
effect X 197, B.2I 493 
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PACE 


Sanction to Pposecate— (toffWV 

of accomplice by HirIi Coi rt necessary on with 
drawal of s 339 cl (3) 7S0 

of Judges and public sen.ants s 197 4R) 

on one branch only for an alternative charge 
s 195 (xi) n 86 ^ 4r4 

4(S 

\ 

4h9 


prttna facie case ngninst the accused 
s 125 (ix) « 61 458 

^ al Investi 
! 96 4r6 

13 7S4 

person against uiiuni is appi eu lu ought not 
to be put on oath or cross-examined s 195 
(X) « 77 4('* 

persons not acting as a Court cannot grtnt 

s 19S(tiiiJ tt a3 4ofi 

persons not parties to the suit cannot apply 

S 193 (>i) H 41 (IV) 453 

police-officer is not sibordinite to Bench of 
Magistrates for purpose of s l95(iv).i/ 32 451 

—Court of Revision to grant or revoke s 439 
» 56 %0 

F 

479 

K 183 461 


484 

rd 

rt 

454 


478 

461 

judiaal proceeding s 197 ; IS 493 

preliminary enquiry may be made and fresh 
evidence let m before is granted s 195 
(x) / 73 460 

preliminary enquiry whei necessary briore 
s 195 (x) t 75 461 

prelimina^ enquiry necessary when forged 
documents produced before arbitrator s 19» 
(xm) tt 75 4(1 

principles which should guide Courts in grant 
ing s 195 IX) 1 62 458 

proper remedy where an application for was 
made and refused s ISs tt 152 476 

reasons for should be stated s 175 (ix) tt 69 460 

record should be carefully examined before 
s 195 ; 36 449 452 

reqi IS tes of proper s 195 (v) 45’ 

^ ^ rtf th^ 

474 


s 193 (Xl rr 49 456 

sho ltd not be given where case is settled with 
out evidence bemt gone into s l0S(xit) t 73 460 


SAnetlon to Prosecute— (roffr/i/) 

‘—in 1 ent 

4SI 

of 

» 4S^ 

tail 

, 193 

tt 153 47fi 

siitienor Court mi> revoke even if complaint 
has been lodged s 19a rt. 150 476 

supplementary evidence after application to 
s 193 ti 76 ^ fe’ 


458 

46t 


accusation not Ota serious I aiuie s inj lu 
vvant^of cannot be cured even by subsequent 


463 

4!>a 

>150 


tin 5 195 

4 

1^/1 of 


and 191 

where necessary Court may go beyond the 
record in s. 195 u 73 ^ ^ 


expedient to grant s 195 > 
where was revoked on merits on power to 
gram a fresh sanction 8. 195 (xxv) r 166 47» 

whether Magistrate giving may hear appeal 

c 10-» n IQ« 


without notice to accused s 195 n 78 


462 


Scheduled Dlitricts— 

Code extends to in Ganjam and Vizagapatam 
s 1 n 2 


Sealed- 

summons to be signed and s 68 
Seals — 

false search of place suspected tocontain s 93 

Search- 

action for damages on account of illegal when 

lies s 165 7 17 j „„ 

by police-officer for anything necessiry during 
jovestigation s 169 . , 

by Postal or Telegraph offices for documents 

cart IS i ot place for purposes of s. 103 

competency of Afagistrate to direct s 105 « 1 

Distnct Magistrate cannot under s 165 ri lO 


100 

134 


342 

338 


139 

14t 

341 
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di-posalo{ things found in beyond jurmlictioii 
s 99 13a 

duty of prosecution to call \\ itne»es present at 
s. 103 ir 8 139 

for persons wrongfully conliued s. 98 « lb |32 
general for fishing evidence not 'luthorized 
S.96 « 2 131 

general proMsions as to Chap Vlf 133 

ii s. 164 autliorues a general s.165 n 14 342 

illegabty of without wamnt does not vitiate 
conviction s. 537, n 24 1141 

Magistrate directing acts judicially, s lOS 
n. i 141 

Magistrate may conduct the, in person s.96 
n 24 133 

Magistrate may direct, in his presence, s. lOa |40 
occupant of place searched to attend during. 

s. 103 138 

of house not to be made on mere suspicion of 

. “ 340 

- property, 

■ - - 134 

of persons anested.s. SI 82 

of persons wrongfully confined s. 100 137 

of place entered by person sought to l>e arrested 
S.47 ^ $0 

of women, mode of s 52 « 9* 

penalty for vexatious s. I6s n 18 342 

persoosinchargeof closed place to atlow.s 102 138 
rohce^fficer must conduct, in i>erson & I6S, 
fl 12 « 341 

resistance to illegal s. 103 n 14 140 


his 


witnesses as to by whom to be selected, s. 103, 

H i 138 

Without warrant for stolen property s. 16a " t3 341 

Search Lltl— 

additions or omissions from do not invalidate 
the search, s 103 n ID 140 

evidence other than the, may be adduced to 
prove particulars of search s 103 e 11 140 

reiusal to sign not punishable under s. 187 
I PO. s. 103, n. 7 _ 139 

value of s. 1U3 ft 9 - 140 

Search-varraBt— 

complaint necessary to granting ot s, 9e n. 9 131 I 

complainant must be examined on oath before 
iMue of, s. 96 R. 8 131 I 

condition precedent for granung of s 96, o 10 l3i 
definition of, under CrPL s.96b.27 134 I 

, — . 5 mi 137 

«r 2 130 

property 

131 

• when not 

invaiiti s. b-J *126 

Magistratespowcrtodealwithpropeny 
under, s. 523 *.3 - *®5 


Seareh'Warraat— (ro/iAi.) 
nny be issued liefore any proceedings are initi 
nted s 96 R 5 


■ 131 

s 96 « 18 J33 

ixiwer of police to issue s ISa 338 

power of Court to restrict s 97 131 

scope of s. 96 H 14 132 

to Postal and Telegraph authorities, who may 
issue, s.96 130 

who may issue s 96 » 4 . . 13l 

Becret&yy— 

service on of corj’oration good service s 69 103 


pinsdiction of Bombay High Court at s 526 
« 3{iii) - .1101 


amount and nature of should be specified in 
summons s. 123 «.20 „ J73 

amount of, not to be excessive s. 123 n 20 173 

bond for production of person before police 
void S.S14 « 4 .1069 

— to be construed stncily s 514 u is 107] 

bond once accepted cannot be cancelled &. 123 
ft 97 169 

cannot be asked till the end of imprisonment 
S. 123 « 66 I8a 

cannot be demanded on acquittal % 106(i) h 4 142 

cannot be asked m anticipation of breach of 
peace s 107 w 5 H7 

committing to custody pending receipt of report 
as to adequacy of is illegal s. 123 n 66 188 

complainant cannot be directed to give under 
s. l06-~s. 106 R 5 H2 

Court cannot demand for production ol property 
when called upon s 517 w 15 . 10S4 

Court can enhance amount of s. 123 n. 64 184 

direction for by Court issuing warrant of arrest, 

S.76 III 

doing no work is not stifTiaent ground for 
demanding s. 109 h 1 lyi 

find order need not be pas^sed nil had l>eeii 
furnished s. 123 n-6a 185 


317 


from persons halstuaU) aiding in ooocealment 
of stolen properly s.lJo ISS 

grounds as to amount of must t>e stated on 
requisition by High Court s. I2J a. (Ill vii 170 
iinpnsonineai in de auli of s. 123 I8.t 

illegal to alloar lime to find s. J23 a 6$ 184 

legalitv o' order for Et ling tesfi. trputi espiry of 
existing 8 123, a 64 185 

max be tendered to ofbeer in charj* of ^il. 

S. 123 ... _ IKJ 

aed 
- 177 


s»ioas Judge, s. 123 R. 137 
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page 

Secttplty— 

once accepted cannot call forfresh s 123 « 97 JPO 
order directing imprisonment until giving of is 
bad s 123 n 69 1^6 

order lor without finding about a breach of the 
peace illegal s i06 « tj U3 

order for cannot be made solely for want of 
ostensible means of subsistence s 109 » •! 154 

order for postponement of while first order 
subsists s 123 ft 67 18S 

ordering witness to gi\ e s. 106 « 5 1-12 

—complainant to gue s 106 M.S J-12 

persons of respectability and s ibstance are 
good s. 123 » 101 192 

persons itnprisoned for failing to give bvwhom 
may be released 200 

power of Appellate Court to pass order for 
secunty to keep peace s. 423 SSt 

^ - c ^ no - o« ,g4 


s 439 n GO 966 

security from husband in antlcjpabon of default 
s 488 n 78 1034 

separate cannot be taken from prinapal and his 
surety s 123 « 109 IM i 

taking from the accused before drawing up 
proceedings under s 476 illegal s 476 » 60 1000 
taking of fresh on cancellation of surety bond 
S 126(.3) 202 

temt pi ahould cease with necessity s 123 
n 11 Ui^ . 169 

to be taken from persons committing certain 
oSences s. jjO 165 i 

what IS breach of bond for s 123 n ill 193 

when proceedings in security cases to be sub' 
muted to High Court or Court of Session 
s 123 JOy 

when reference to bession« Court necessary id 
case of default in giving s 123 n 3 164 

witness canriot be directed to give under s 106 I 
« 5 142 

Secnrity for Good Behavloar— 
accused should be given an opportunity to 
defend before order for is passed s 123 
ff 27 174 

appeal from order requiring s 406 661 

bond for how to be executed m case of minor 
s 118 pro (3) 162 

cannot be taken for being on bad terms with 
another s lo « 12 148 

for gaming livelihood by prostituting ones 

W)fe,s HO t/ 19 15S 

from person attempting to set up false cases 

or from ballad Singers s 107 n J2 148 

from persons bringing false claims s 110 

» 18 158 

contents of bond for s 121 163 

deposit of money or Government paper in heu 
of S.26 rt 3 111 

discharge of person called on lo give security 
for peace or good behaviour s 119 162 

evidence of general repute confined to cases ot 
a 123 n S2 tSO 

finding m general terms not sufficient m cases 
of s. 123 n 7 M -’IBS 


SecnrltY tor Good BehaTlDar--^con/li.l 
from habitual protector or harbourerof thietcs 
s 116 V>1 

from what date to commence s 120 16 

tom first offenders to fumfsh s 562 US® 

tom persons disseminating seditious matter 


appeal against the order of a District Magistrate 
requirtng s 406 « 2 ^ 

order for b> gnauthonred Magistrate void 
s 530 

previous notice to >ho v cause necessary ss li« 
and no II” I® 

procedire for trial of persons called upon to 
furnish s.ll7(v) i», 

sentence to be nominal if accused first onenoer 

is unable to find s 562 « 17 . ^ ^ 

to be taken from pert.ons leading habitually 
dishonest fives s IJO n 13 j 

what are not sufiiclent grounds for demandiog 
s 109 ff 7 - “ 

Secnrity for keeping the Peece— 

becomes void if conviction is set 
cannot be asked In anliapaiion of breach 
peace s 107 « 5 j ^ 

cannot be ordered on conviction under ss. sw® 
and 298 IPC S 108 « J6 , . 

cannot be taken when convicted only oi 

— t. r <W « 11V 14S 


dema^libleonly on conviction s. 106 « 3 

final order requiring 178 


may be taken by Appellate or High Courfi 

on conviction of what offences s. 106 
on summary convittion s 106 fi 26 _ 

order for abates with annulment of conviction 

oidef*for”cp be cancelled by Appellate Court 

must be made at the time of 
sentence and In presence ol accused s 

order^Jequmng in case of 

mischief and unlawful assembly IS bad s. luo 

» 4^ . . .ftft - 142 

ordering witnesses to give s IW » f ..j 
order binding agent to cannot be extended to 

ortef"Sr takmg to be^assed only by convicting 
Magistrate s 106 » 17 
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Becarlty for keeping the Peace— 
order for, by unauthoneed Magistrate void, 
S.S30 1127 

order for, can only be made by convicting 
Magistrate, s. 106 , ff 17 H-< 

— -cannot be tx-patie, s 123, n. 27 174 

party acting uithin right ought not to be catted 
upontogiie. s 107, n 14 _ 149 

party lawfully exercising rights not to be called 
upontogive.s. 107 «. 14 149 

place of tnal of i«rson required to execute, 

Sw 123, H. 23 17i 

l>ersons proceeded agunst are accused persons, 
s.l23,« 144 193 

postponing proceedings for, til! deasion of 
Ciiil Court amounts to discharge, s 123 
n. 64 (^a) 194 

pou<*rr>l -♦ •» » tr^ » 1^1 


procedure in tnal of persons called upon to 
furnish, s 123, n 20 17 $ 

provisions of s 350 applicable to case of s 3a0, 

« 5 789 


appeal in case of conviction for, to the High 
Court, s 40S, pro> (c) S 


taking security for good behaviour from persons 
disseminating, s. i03 1$2 

Sedltleas Meettags—^« Act VI of ieo7 
Belxnra— ’ 

of cattle police to aid s itf, Cattle trespass Ixii 
—complaint of illegal, Chap V of Cattle 


penalty for opposing of cattle s. 24 Ixmi I 

suit for compensation u ill be for wrongful s 20 


Bentence— Confirmation, Warrant 


amendment of, by supenor Court efiect of 
s. 35 


Sentence— 

concurrent, of whipping illegal, Appx. Ill, s. 3, 

« 9 xxxiv 

“ ’ “ ' of 

910 

• 49. 958 

, of 

conviction of several offences at one trial, 
s35(iXffJ2 64(«) 

direction as to mode of execution must appear 
in the body of, s 35 (v) « 27 „ 67 

double of whipping illegal, s. 391, a 8, 


423 « 74 898 

enhancement of when should take place s 423 
n 69, 71 and 74 896, 897, S98 

or offences forming part of one continuous 
transaction s SSfiif « 13 ®3 

High Court may consider propriety or legality 
of any passed upon a juvenile offender, 
Appx. IV & 16 a s xlviji 

High Court may consider the propriety of and 
revise any, s. 439, n. 48 957 

High Court may interfere with conviction m 
revisioa after expiry of s. 439, « 14 947 

if whipping more severe than, of impnsonment, 

8. 423, tr 72 . 897 

imposing of separate or aggregate, on convic* 
tions s. 35 (11) 64(a) 

inadequacy of should be reported to High 
Court for revision s 423 rt 79 899 

m case of abandonment of child and culpable 
homicide s 35 (iii) «. 17 (d) 64 (3) 

in case of abetment of abduction and wrongful 
confinement s 35 (ili), w 17 (tf) 64(3) 

s stolen 

65 

illicit 

: 64 (3) 

in case of conviction of several offences at one 
tnal, s. 35 ^ ^ 63 


S 235 974 

in case of posxession of stolen property belong 
mg to Several persons s. 35 (m). r. 16 .64(3) 


further punishment s.35(vi),« 31 
cannot be altered after rejeaing an appeal s 421 
fi. 19 I 

cannot be enhanced by the passing Court, s, S99 
H. 4 I 

boocurrent, when can be passed, s. SS 


s. ssfini. «. >s If) jt(i/ 

III ease of resistance to a put lie *efv»nt tdlii y 
prorert> and assaulting a put hcr'rvanr ■ 

Cllix R. 15(3) j-f//.; 

incase oi noting and cnevous hurt, c fc-'n i 

"■JUto • . / e: 
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Senteace-(ft»»/i). 

I 

111 ot5e oi uitii ui (■rui'cti) i>c:ioiiniii„ lu bcicia 

{leisons s.S:>(iiXn 16(<i} ^ 

111 case oi theft ind recenmji E^ft fo recover 
stolen proiiert), v 33 ‘mt w 15(/| 64 

indsnient to be written and ddncred before 
pronounang s. 3b6 ^ 

SIagl^^^Ue to pasi some on conviction even 
though nominal, s. 24a « 7 and s. 2 dS n 7 6«9 640 
means total ptinishment inflicted at one trial 
S 391, R 1 S34 

mode of carrjang out when one of them is set 
aside s.35l,\iij n. '<9 6S 

mode of execution in case of, passed at diSerem 
trials s. 3- (v). « 30 67 

oi death confirmation of to be signed b) two 
Judges S. 377 6^4 

— execution ot after, s. 3iJ S26 

m default of fine suspension of S. 3s3 632 

form of S. 368 6l7 

— limitation for apjveal against s.371 622 

— onpregtiantwonian postionement of s. 1«2 826 

— to be submitted to High Conn for coofinn 

atioii. a 374 622 

at impnsonmeiit in defauft of fine atineaeJ ro 
sulTstanuv e sentence m evse ot person sentenc 
ed to further substantive sentence s. 393 840 

in default of fine bv Magistrates s. 33 61 

in default of good beliniour isnolasuV 

stantive one & 397 v 2 839 

—of impnsonment execution of s 363 8% 

of hne, cannot fix a time wuhin which hne shill 
be paid s. 33 n 3 ~ 62 

of tine considered to l^e less severe tlian tbat of 
irnimsonniem ss 423 u 74 89S 

of tnipnsonnient cannot be commuted to whip- 
ping Appxlll S.5 « 4 xxwi 

oi imprisonment in default of payment of hne 
cannot be made to run concurrentl) s. 3» 

(u| R.24 - 66 

of imprisonment in default of pavmeiit of com- 
pensation adjudged under s. J2 Cat. Tres. 

Act, IS illegal Appx.VI s. 22 w 7 Uvi 

of imprisonment m excess oi Magistrates power 
s. 33 R 6 62 

of impnsonment upon a person uodergonig 


of 


-I 


53 


offences at one trial s 3o m 3 
oi transportation not to specif] place, s. S6S S17 

-of Iran portalion on a woman il noiappealed 
against lo be referred to CoieriuneiiJ, s. 353, 
iLt 826 


Seateoee— 

of v>hit>t)tn}, sta>ofs. 394 8* 

when not to be inllicted s. 39t " 1 834 

— who are txemj t from s. 393 S** 

onlj execution of, s 390 633 

in addition lo imprisonment execution of, 

s. 191 8.33 

m^e of carrjmg Out, s. 392 63a 

not to be earned out by instalments s.393. 530 

on api>eal High Court ma) alter finduigand 
enitance, s. 423 »t62 993 

‘ 837 

833 


ought to be reduced w here conv iction is partly 
annulled s. 423 «. 69 ® 

power of Apivcllatc Court to alter or reverse, 

S. 423 ® 

presence of accused Ueoessary when passing, ^ 

5.349 *. 11 . , i! 

jjower of High Court to enhance s.439{ixl 
powerto susjiend toremit s.4(Jl.or eommute 
S.4U2 ^ 


propneiv of s.439 r/. 4b(i) ^ ^ 

jtinctples which should * Co^ »b p»s^ ^ 

I"' 

xItI 

ironounang belore wntiHe judgmen ‘ 
gular,S.S37 IT 4a(ll) 

return of warrant on execution of, s. 400 . *”• 

revision 01 inadequ.ate should be repotted oy 
lohce.s 439.TT.8l ^ ^ 

rules as to suspension eta, to be made 
Governor General or bocal Covemment, 

separate^ \n _case of conncuons^^oi 

64 (rf) 
Rt 

le, 

separate. Incase ol noting aiiu iiuu u u-n... bv 

other members s. Sa (mj. -f ^ ,, 
-%parate, not allowable where tbe ^ . 

oHeDCe under the renal Code and al»o under ^ 


A). 63 
ik 

6a 

of 

ler 

9> 

66 

iet^raie, not^llow able in case 
beingmernbcrofunlawfulaasemtb s.Sa(iu> ^ 

sep-aiate ^not allowable in case of noting and ^ 
criminal trespass, s. ^ ^li). « 24 If '..nEr and 
separate not allowable in ca.« 66 

tisingcnminal force s. 35(iii).'». i/f 
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Sentence— (c<7nr/<l) 

separate should Keuetall> be imposed o» con 
\iction oi each oftence s. 85 (ii). « 10 6J 64 («?) 
separate unnecessary \\len it ts minatory, 
s 39 (ti), rr 12 63 64 (o) 

separate when be passed s. 35 (li) and (In) 

64(a) 64(«> 


4 1186 

tu ice the amount of punishment awardable by 
Magistrates s. 35 (vi) w 32 67 

use of discretion m awarding ofhne s 32 » 12 59 
usually to take effect when it is passed s.397 
tt S 839 

What on European soldiers s. 367 » 4a 817 

When can be concurrent s 397 h 4 839 

When can be made to run concurrcntlj s 35(tv) 


Sessions Judge— Court of Stssiov 
' appointm^t 0/59 

bound to hear party ordered to give security 
I for good behaviour s 123 « 6 I 

can refer proceedings of District Magistrates 
under s 438 to the High Court s 435 « 9 
(HI) g 

cannot act where District Magistrate has con 
hrmed order of discharge s 437 » 2 9 

cannot direct further inquiry after District 
Magistrate has dealt with the case under 
«t 435 ff 9(1) 9 

cannot direct investigation by police s 156 
a 5 3 

cannot refer for enhancement when he has not 


transaction s 235 m I 5 S84 

where is improperl> iiassed under s 56'’ Uie 
Appellate Court must remand (he case and 
not direct a re-trial % S62 » 19 I'’02 1203 

where is whipping $ S6S is not applicable 
S S6S ft 4 1204 1209 

which may be passed by Courts of various 
classes Chap 111 {6} ss 31—39 57 63 64 

which Assistant Sessions Judge may pass 
s. 31 57 

which District Magistrate specially emfiovvered 
may pass s 84 63 

—High Courts may pass s 31 $5 57 

— Magistrates may pass 8 32 58 

— Sessions Judges and Additional Sessions 
Judges may pass s 3i 57 

Servant— 

of Government or Railway Compan) service of 
summons on s 72 105 

service of summons on in presidency town 
s. 70 104 

signature of receipt for summons b) s 70 IO4 

Service— 5re—SvMJiONS 

absconding to avoid punishable S 87 « 7 tig 
criminal breach of contract of compoundable 
s. 345 773 

of order for removal of nuisance s 134 219 

of order prohibiUng repetition or continuance 
of nuisance s. 143 2'’9 

Sessions Cases— 

inquiry into Chap W HI 523 

meaning oi s. afv) u I 28 

BrssJoni Coert— See Court of Sfssion Ses 
SIOnS Jl.DCl’ 


cannot stay proceedings of a Civil Court s 476 
n 68 1004 

T- e ^ e OB « 52 

the 

■t7J 

! the 

CXXIl 

nder 

s 145 ft 158 277 

— to refer security cases to joint Sessions 
Judge s. 123 n 10 169 


5 210 « 8 539 

not com|ieteni to try » person giving false 
evidence before him s 4S7 » 3 }0J3 

not entitled to stay proceedings of Civil Court 
under s. 478 n 5 1007 

of one division when may become additional 
of another division R. g 31 

powersof s. 439 k 9 _ 9IS 


power of to refer cases under a. 145 to the High 
Court, iR 163 J 
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SeBsioni Judge— (coff/tf V 
po ver of to try offence for which he has given 
sanction as District Judge s 487 n 3 1013 

jKJwer to order Magistrate to take firther evi 
dence s. 123 IW 

sentences \ihicli maj be passed by s 31 57 

subordination of Assistait Sessions Judge to 
s 17 43 

— of Magistrates to restricted s 17 43 

to make rules for the distribution of business 
among Assistant Sessions Judges sl7(3) 4J 

to pass his own orders m cases referred to him 
s. 123 « 7 I6S 

to what extent and in what manner Magistrates 
are subordinates s 17 n 6 43 

when maj direct commitment In cases of dis- 
charge b> Distncl Magistrate s 437 n 1 934 

Sessions Trial- 

order in not to be re\ersed s 54(1 n 1 IIS4 

Shan State — 

Code extended to 14 


PAGE 

Signed— (cdffAi) 

record of evidence to be ss 355 356 and 357 

79d 796 797 

statement or confession to Magistrate before 
inquiry or trial to be s 164 3^4 J-s 

warrant of commitment to be by Magistrates 
S.213 « 9 53S 


Simple Impriionment- 
in default of payment of fine s. S3 
in default of secunty s 123 


Small Cause Court- 


appeal from conviction b> I residenc) 


tow ns for purpose of s 4S6 

• subordinate to Court of Session m 

siL s 486 


by Iro- 

1012 

e of 
H.S loH 
dency 

1012 

moffus 

1012 


Show Cange, Rules to- 


rn proceedings to take sccunty s. 1 12 159 

m proceedings to forfeit bonds s 514 I06s 

Slgaatnra— S igned 

direction as to accused s s 3C4 n. 16 604 

effect of absence of accused s in tlie record ol 
confession s 364 n. 22 805 

in case of information to police in cognizable 
cases s. lo4 296 

necessary on warrant of arrest s 75 107 

of accused to be t ken in Magistrate s presence 
s. 304 n 17 604 

— to record of his examination s 364 bOl 

of receipt lor summons s 69 103 

I i warrant for execuion not to be aRixed b> 

" 830 


812 

SOo 

8U 


fioldler- 

inticnation of commission of offences 1^7 ^0 

given to their Commaodaiils s 46 « Jo 
protected against prosecution for acts done n ^ 
discharging unlawful assembly s. 13- 

Solltapjr Confinement— 

837 

in lieu of whipping s. 395 w 5 > e S9 

not regulated by Magistrate s cl otce s. 32 » b 
not to be awarded for each separate offence 
s. 32 « 3 r* a*» 

only aw ardabte for offences under IP C. s. a ^ 

sentence of in summary trial s 262 « 6 ® 

sentence of not to be awarded lor each s p ^ 
rate offence s 32 n 3 

suitable tor old offenders s 32 » 6 ^ 

who may pass sentence of ss 31 and 3” 


when objection as to absence of accused s is 
waned s 364 « 23 80a 

w hen thumb impression is not sufficient s. 364 
« 20 80a 

Signed— Signature 
and sealed summons to be and by whom 
s 6S 100 

dying declaration to police to be s 162 316 

exam nation of accused by Court to be by 
accused and by Magistrate or Judge s. 364 801 

examii ation of complainant to be by him and 
by Court s 200 500 

information to police in cognizable cases to be 
s 154 296 

judgment to be s 366 607 

list ol things seized in search to be by witnesses 
s 103 ISS 

memorandum of substance of evidence to be 
SS.3SSand3d6 x 793 796 


SonVbid Rwtgntmws— 

Code in force in s 1 (i) » 2 
distnt^s in s 7 n. 2 


9ll 

S’ 

1183 

"417 


Special Form — 

of procedure instances of s 1 « U j 3 

of procedure saiingof s. 1(2) 

Special Jary, Jarora— 

extent of exemption of lists of s 313 
number of s .812 - 783 

preparation of list of s. 325 ^ 

tnals before s. 276 
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Special JnelsdlctloD— 

no appeal from Magistrate exercising outside 
British India s 404 n 6 8 

instances of s 1 n. 9 
saving of s 1 (2) 

Special Of Local Lam— 


I 8tatement-{(roB/j:) 


Special UagUtrates— 

appointment and definition of s. 14 3S 

appoinment of police-ofhcer as s. 14 3S 

Local Government may appoint for x term 
&.U 3S 

roust record evidence in their own hand 
s 357 «.2 797 

ivho are s. 14 35 

Special Police ofBceea— 

powers of Appx. Xfll s. 18 cxk 

refusal to serve as Appx XIII s 17 cxix 

who may be appointed Appx XIH s. 17 n 2 exx 

Special procedure- 

saving of by the Code s 1 (2) 13 

Special Bnlei— 

of evidence ss 509 —512 lOd 1065 ' 

^ppendlx XU s 13 c ' 

Special Iffarrant— | 

cannot be delegated s. 79 « $ 113 | 

Spies and Informers— I 

are accomplices in crime s 337 n, 17 746 ! 


Stamp Act— Act I of 1879 

Standard Welihta and Meainres— 

Commissioner of Police to keep CaU Pol s. 55 
Mad. City Pol s 32 cxc clxx x 

Standing Coaotel— 

entitled without permission to conduct prosecii 
tion before Magistrate s. 495 i04S 

State- 

commission for examination of witness residing 
jn Native s.603 I0»5 

sanction for prosecution for offences against 
S. 196 484 


impropriety of taking down witnesses with a 
certain view s. 164 n 22 3 

let in under s. 2SS may be treated as substantive 
evidence n 17 6 

made by witness at search cannot be used 
under s. 2dS n 3 6 

made by a witness in the absenceolthe accused 


tautlve evn 
38 n. B 6 
pol ce and 
.. 162— s. 162 

n 16 3 

ol accused to pohctMifficer not amounting to 
admission of guilt s 162 n I6 3 

ol witnesses must not be recorded in the special 
diary merely to prevent the accused to have 
access to them s. 160 » 14 3 

of witnesses should be recorded I > Magistrate 
when fresh s 164 n 27 3 


Magistratesduringpoliceinvestigation s. 164 

R. S9 . 336 

production inspection and co\ les of written 

under X. 16^ 316 

proof and essential (ormaliues for using the 
recorded under s. 162— s. 162, m. 13 _ S'*© 

provisions of s. 164 are applicable ool) to of a 
witness and to the con-essloo to of an accused 

S. l64liJ.icS - - y-S 
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^i^ltmtni—(concld) 

provisions of s. 164 areapplicable only to, record- 
ed before inquiry or trial commences, s. 164 
( 11 ) ff 5 327 

recording Magistr ite may be examined to prove 


right to take copies of, s 162,// 15 320 

taken down in language other than m whidi 
It was made, s 364,// 12 803 

to |X)hce at bis requisition, s 161 3)6 

if reduced to writing, not to be signed by 

maker, s 162 316 

not used as evidence against or in favour 

of accused s 162 316 

to render dying, admissible, the accused must 
be on his trial for causing death, s. 162, » 26 322 
under s 162 is not a complaint or a charge 
and cannot be made the basis oi a prosecu 
non under s 211, 1 PC s 162, // 8 316 

V due to be attached to, of accused, 9 342, n 26 766 

Statutes— 

13 Geo HI, C 63. ‘1.33-5. 25 SI 

SS 40.44, 45— s 503.// 1 (ii) lOSb 

21 Geo III, C 70. s. 7- s 190 (N ) » 38 433 

24 Geo 111, C 25, s 62— S 190 (v) n 33 43J 

7 Geo IV, C. 64, 8 13 (Criminal Law Act)— 
s 183 n 1 

1 Will IV c 22, ss 1 and 2— s 503, // 1 (il) 1056 
6 and 7 Vict.c, 12, 8 I74(0.ff I7.footnote 369 
II and 12VicL,&43 S d— S 537 // 2 1137 

12 and 13 Vici.c 96, ss 2 and 3— s 177,// 7, 

S 181,// 8 412 

21 and 22 Vict , c 106.8 188, u 2 418 

‘ 22Vlct c 20 5 503, // 1(1) 1053 

23 and 24 ViCL, c 88 412 

24 and25 ViCt,C67,s 4 (i) // 2 17 

s 22— S 188, /> 2 418 

(Larceny) c 96 s l— s 517, footnote 1077 

c 100,5 57— s 179 n 11 407 

s 13— s 333 tt 1 711 

26 and 27 Vlct , c. 24, s 6, // 2 29 

28ViCt,c 15 s 8— s 458,// 1041 

28 and 29 Vict, c 15, s 3— s 520, n 4 (ill) 1099 
30 and 51 Vict , c 35 (Criminal Livv Amend), 

s. 9— s 519, footnote 1088 

30 and 31 Vick, c. 121, s. II . lOSS 


44 and 45 Vict.c 58 (Army) s 133 (3) and (4) 
s 549, « 1 

s. 170— S 190 tt 33 433 

S. 9-S 82, « 5 115 

44 and 45 Vict c 69 cFugithe Offenders) Prea 
Fxtra Act *«» 

s 32— Chap IV' footnote xxiii 

s. 57 // 35 to cl (7) 89 


Statutes— (cr////<f) 

48 and 49 Vict , c 74, s 3— s 503, tt 1 (u) JOoS 

52 and 63 VicL, c. 63 (Interpretation Act), 
s 33— s 403, n 6 

53 and 64 V'lct . c xx\> n (Foreign Jurisdiction), 
s 188, tt 5 

S9aiid 60 Vict, c 62 n^arceny Act) 5.180, /»4 4W 
61 and 62 Vick, c36 (Criminal Fvidence), s. 342 
H 3 


if cancel'lation of the order under s 476 cL(0 
will operate as, of proceedings under cl. (2) of 
i..476 /«S7 . 

of criminal proceedings during tlie pendencj 
ofacivilsuit.s I9a(xxiii) *** 

of cnminal proceedings pending disposal oi 
civil litigation, s. 344, // 4 
of crimiinl proceedings, when desirable, s, 476 

of proceedings by High Court in Cnmirul 
Courts subordinate to it, Appx I, s 15, // * *' 

, , j r - ~ f r-' “ ~*"ding 


' — when Magistrate cannot dispose of ca*** 

—of prosecution in High Court by Advocatfr 
General, s S33 . . cba ims 

order with regard to disposal of prowity, ^ ®-,” 
power of High Courts to, proceedings ^^3 
8. 476—5.475,// 65 j -i « Civil 

Sessions Judge cannot, proceedings of a civi 
Court, s. 47b, » 68 

Sessioiib Judge cannot, proceedings oi ,oo7 
I Court* under s 478— s 478^ » 7 

, Stealing— . ,|jg 

offence of, where may be inquired into s. 181 ( 1 

Stoeki— 

what classes of offenders liable to be put lO. 
Appx XVI, s. 10, tt S 
Stolen Property— Jiff Receu er 
assisting In concealment or disposal of, when 
triable suminanly, s 260 j077 

disposal of, s 517 •, ,a 

innocent purchaser of, payment of mon y 

no protection to purchase of, in market 
person I'n possession of, may be arrested without ^ 

re«ning or retaining, when triable summarifj, 
s 260 ■'iCSfi 

right of pledgee of, s 617,// 17 (i) • jgj 

t search for, s 98 
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fitelen Prepetty— (fott/t/). 
seizure of suspected, when not justifiiWe s. 54 
«.26,cl4 

when It IS currency note s 517 tt ifi li 

whether possession of is recent enoui,1i to 
convict IS for the jury s.29^ n 64 

Btreeb— 

in whom vested, s 133 n 72 
Sob-DlTUtODt— 


power to oivide oistricts lino, s a 
Sob bivisIeB&l UagUtrate— 5'ce Magisirate 
ncting under s 435 has no power to ncconl 
sanction on perusing the calendar s 435 
n 21 


8 192(1) 

may commit to Court of Session or High Court 
S.206 


H 7 915 

17(2) 43 
istntte 
owers 


aobjeet matter ot Dispute- 
power to attach s. 146 
Subordinate Courts— 

within the meaning of s. 526 
at Bangalore s.52o « 3(0 
at S^underabad s 526 « 3 (m) 
Subordinate Uaglitrate- 
-ippolntmentof s 12 , , . 

cognizance of case upon mquif) held b>,s 

Ov). n 27 (r) 

local limits of iurisdiction of s. 12 
power of to applj for issue of commi'v 
s. S06 
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Bnbordfnatlon— 

of Courts for the purpose of granting orrevok 
ing sanction to prosecute s. I93(xxi) 471,491 

offirst-cfass Magistntes to District Alagistrate 
S 437 it 12 937 

'•« - O f r^ .,f «« - ■’ 43 

• 43 


of Presidency Magistrates to Chief presidency 
Magistrate s 17 n 11 s 21, » 2 44 51 

to the District Magistrate meaning of s 17 » 3 43 
Sab'Reglstrar— 

appeal from conviction b> in case of contempt 
leforehim s 486 (4) 1012 

not Court for purposes of giving sanction to 
prosecute s 195 » 28 451 

to be deemed Civil Court in case of contempt 
before him s 4S3 1010 

SnbstUnled Berviee— 

of summons s 71 104 

Snccmor— 

competenc) of of Judge to tiWe action under 
S. 476 » 10 ‘ 986 

inoflice ma) pass m order under s 476 without 
prelimin-iry inquiry s 476 n 38 997 

of Judge or Magistrate passing a sentence may 
Issue a wamnt s 389 833 

Sudden Death— 

to be reported b> village hendmin s 45 (rf) 74 
SufAcient ground- 

reasonable apprehension in accused s mind of 
not having fair trial is for transfer s S26 n 20 tlOS 
SufSclenl Reason- 

adultery on the part of the husband s 488 
« 36 Icr’b 

disagreement between husband and wife s.488 
n 33 fill lOVS 

ce of 

1023 


■ 483 

Suicide— 

police to uk{uire and repon on s. 174 J3S 

sureties to a bail-bund tliiicharged on of 
accused S.S14 « >6 1073 

Suit— 

against Magistrate tor punishing a person 
under s. 48O where no offence has been 
commuted s. 480 n 16 1010 

for damages for wTongtul attadimem s. MS 
n 152 281 

for dcdaralion that Lind is not public, not 
barred b> ihisCodc s. 133 ■ 71 and 72 219 

for setting aside a sale under s. 68 and for 
*> — ‘ - — baser rxu 
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Ai—{conid.). 

/ to enforce order of Magistrate granting costs 
, wiU not lie, s. 148, n 18 294 

when stay of crimmal proceedings pending, 
desirable, s 476 n 67(a) 1003 

will not he in respect of anything done bona 
m nuisance cases, ss HO (3) and 142 (3), 

227,229 

Bommary Conirictiona— 

no appeal from certain, s 414 „ 868 

Bnmmary Dismissal— 

of appeal, s 421 875 

Court may call for record before, s 421 875 

Summary Finding— 

of possession not ]ustificable,s. 145 « 115(a) 270 

Summary Trial — 

abuse of the procedure of, s 260, « 21 647 

brief reasons for conviction should be recorded 
in, s 263, n 3 650 

by unauthorized Magistrate, void, s 530 1 127 

compensation awardable in, s 260 « 24 647 

enhancement of sentence by High Court in, 
s 262, ff 3 « 649 

fine of any amount may be imposed in, s 262, 
lA 8 649 

for a minor offence when a graver ofience is 
disclosed in tlie complaint, effect of, s 530, 

« 7 1129 

• f 643 
gnu 
260 

647 

inappropnate in case of deaf and dumb accused, 

S 260, « 20 (iv) 647 

inappropnate in complicated cases, s 260, 
n 20(11} 647 

inspection of registers of, s 260, » 5 643 

jurisdiction to hold, determined by complaint, 
s 260, fi 10 643 

limit of impnsonment in, s 262, n 4 649 

Magistrate not spilt up offences for purposes 
oT,s 260, « 14 645 

manner of recording evidence in, s. 355 795 

no appeal when, s 414 868 

of a complaint under the Breach of Contract 
Actis bad, Appx VII s 2, k 8 xcv 

of deaf and dumb man not advisable, s. 341, 
ff.8 758 

option to Magistrate to record evidence m fuU 
in, s 358 798 

^ t „ — i^y clerk 

652 

and in 

> 648 

procedure in warrant-cases, s 262, » 1 648 

procedure of to be strictlj observed, s 260, 
n 21 647 

record in, by whom to be written s 265 652 

appealable and non-appealable cases ss 263 

and 264 649,651 

refusal to hear evidence in a is illegal, s 263, 


Summary 

under what circumstances undesirable thoujfi 
legal, 5. 260, n 20 6 


s 262, « 6 - 6 

Summing up- SlrtfCHARCE to Jury 
ly judge must be taken as whole, s 299, « 2 6 

case by counsel for prosecution, s 289, « 2 6 

case for defence, s. 290 „ 6 

defective when facts are not properly laid before 
jury.s 299, « 2 - 6 

for prosecution where accused does not go 


raised,? 299 « 2 

roust not be misleading, s. 299 n 12 

object of, in tnal with aid of assessors, s. 309, 

optional willi Judge, s 309, n I j 

pleader for prosecution not to be eropJoyed tor 
purposed, s 309, » 14 
what IS proper, s 299, n I 
Snmmenisg— 

jurors and assessors in Court of Session, ss. 820 

’ 785 


and 327 

jurors in High Court, ss. 81S and 316 


trial lasting over six weeks is, or is n 
r(.20(iii) 


by whom served, s 68 (2) t ca * 

arculars prescribing direction for issue oi, s bo, 

contract by accused to indemnify his 

illegai.s 614.« p .H « s 145. 2^3 

68 . « 8 101 
126 
103 

r J 1 hv S 246 60® 

1137 

519 

effect 

27 * 

issue of wa’rrant m lieu of or maddition to,s 90 125 
mere showing not suffiaent service s 69 ^ ‘ 
omission of substance of informauon m ‘iw. 
not matenal unless accused prejudiced tnere 
by.s 123 « 21 . 

proof of service of when service beyond juns 
diction s 74 , . tj 107 

—‘—return of. with affidavit m such s ‘ 

when serving officer not present s 74 

refusal to sign receipt of is no offence, s , 
n 2 JOS 

return of by head of office s 72 . , .(,3 

service of on corporation how made, s 69 - 

on servant of Government or Kaiiway 

Company, s 72 





sen ICS of outside local junsdlction s. 73 10^ 

when person summoned cannot be found 

& 70 10{ 

—when receipt for cannot be obtained 
s. 71 I&l 

signature of receipt for ss 69 and 70 103 IO 4 

substitution of for warrant discretionary s. 204 

ft. 10 

supplementary for jurors in presidency towns 
S.315 520 73:) 

lobe m writing signed and sealed a. 6 S (1) lOo 

to jurors and assessors form of s 92S 73 o 

to person called on to give security for peace or 
for good beba\iouT s 414 ISa 

copy of order under s I 12 to accompany 

s. ns 16o 

— -may dispense with personal attendance 
s. II 6 . }fi) 

to produce documents or other things s. 94 I2 q 

to supplementary witnesses after commitment 
S. 219 64$ 

to Witnesses of accused after Commitment 
S.216 543 

unnecessary when accused api>ears voluntanly 
S.204 A. 19 52o 

who may issue for offence committed beyond 
junsdiction s 186 416 

SsmEDona Cate-^ 

acquittal for non-appearance of complainant in 
eSeCt of s 247 n 12 612 

adjournment in discretionary with Magistrate 
s. 247 R I 6 I 0 

appearance by Vakil in is not equivalent to 
appearance by complainant s 247 » 6 6I| 

— and warrant case procedure in case of 
combination of s. 2S1 n 2 62$ 

award of compensatto 1 on acquittal after heanng 
evidence m s 250 n 7 6 I 7 

I - « 6 I 3 

60b 


S 248 « 6 613 

conviction on admission of truth of accusation 
in s. 243 606 

defined s. 4 cL (v) £9 

discretion of Magistrate to issue process for 
witnesses etc in s 44 6 O 7 

dismissal of complaint in on absent parties 
S 247 K 3 6 I 0 

dismissal of on failure to pay process fee s. 204 
s 247 «. 10 Sl» 6 I| 

— when complainant IS present s 247 ti 9 6I| 

duty of prosecution in s. 244 » 4 6 t>H 

effect ot commencement of, as a warrant case 
s. 241 and s. 2S1 n 3 609 62^, 

evidence of witnesses apparentlj giving false 
evidence record of s.24t « 10 609 

finding not limited b> complaint or summons 
in s,246 61© 

m contempt cases public serv ant is complainant 
in,s.l95,rt4 - «4 

,_^inquiry into security for peace as 111 s 117 I 6 i 

■eric-JiIagistrate may require deposit of expenses 
' *‘f»fore issue of process In s.244{3) *>07 


Sammons Citt—{eoniJ ). 

Magistrate not bound to wail for complainant 
in s 247 n 13 612 

to examine defence witnesses in s. 244 607 

manner of recording evidence in s 355 79 s 

may be tried summarily s. 260 642 

no discharge in s 245 « 2 609 

not to be committed to Court of Session s 241 
n 1 605 

on non appearance of complainant in acquittal 
oradpumment s 247 610 

option to Magistrate to record evidence in full 
in s 935 799 


procedure in ss 241—230 
reading Over of recorded evidence in 
prescn6ed 6y faw & 933 n 3 


when uial begins in a s.4(4) n.2 23 

withdrawal of complaint in s 248 6 is 

Saparmteodent— 

of jail inspection of prisoners m jatl by police 
in company with s. 55 n l5tocL(r) 92 

of Reformatory appointment of s. 17 ReL Sch. 

Act xlviif 

— may license youthful offenders s. 18 Ref 
Sch. Act xlviii 

to be deemed guardian of youthul 

offenders s. 22 Ref Sch. Act xlix 

power of to apprentice youthful offenders 

Ref Sch Act s 22 ( 2 ) xlix 

order of H Igh Court on submission lor confirnia 
tion to be communicated to of jail s 3Sl 
"2 8^5 

Svetles Serety— 

bail bond by s. 499 IO 34 

bond by against breach of peace or for good 
behaviour s. 118 

incase of minor s. 118 I 62 

( rden of proof as to htness of s. 123 n 95 189 

CO idttions and limitations as to s.l23(xiv) 19o 
cuiid tions as to sureties s. i 10 ISS 

devth of before forfeiture of bond releases his 
e-.tate from liability s. S14 106s 

di^vfge of ss. l'»6 and Scr* ( 1 ) 20 ^ 10 $$ 

— i Wing fresh secunly on sl. 126 2(>» 

duty of ^laglslrate before rejecting on private 
informauon s. 123 « U4 _ 1«9 

eSect of Omission 10 state reasons for refusing 
«L 123 «.96 190 

estates, of when liable to forfeiture after death 
S. 5M „ loss 

evidence must be taken before rejecting In 
proceedings under Qup \ HI s. l:a « 91 las 
evidence necessary to fasten tiabil ty on s. 5|4 
ft. 14 107] 

for peace and (or good tebariour number 
chancter and class to be stated in otdtr t > 
show cause s- U 2 IS 9 
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' to enforce order of Magistrate granting costs 

' - o “ 294 

ngs pending 

1003 

ng done bona 
and 142 (3) 

227 229 

SannnaFg Conrlctions-^ 

no appeal from certain s 414 ^ 868 

Bnmmaty Dismissal— 

of appeal s 421 „ 875 

Court may call for record before s 421 875 

Snmmarj Finding— 

of possession not justificabtc s 145 « I15{a) 270 

Snmtaary Trial- 

abuse of the procedure of s '’60 « 21 647 

brief reasons for con\ iction should be recorded 
m s 263 V 3 650 

1 W Jr 1127 

647 

m 

« o > 649 

Rne of any amount may be imposed m s 262 
fl 8 649 

for a minor offence when a graser offence js 
disclosed in the complaint effect of s 530 
tt ? 1729 

n 7 643 

cogntr 
s 260 

647 

inappropriate in case of deaf and dumb accused 
s 260 n 20 (iv) 647 

inappropriate m complicated cases s 260 
n. iO (iij 647 

inspeaioo of registers of s. 260 » 5 643 

jurisdiction to hold determined by complaint 
s 260 ft 10 643 

limit of imprisonment in s 26Z n 4 649 

Magistrate not spilt up offences for purposes 
of S 260 n 14 645 

manner of recording evidence m s 355 79o 

no appeal when s 414 868 

of a complaint under the Breach of Contraa 
Act is bad Appx. VII s 2 k 8 xcv 

of deaf and dumb man not advisable s Sil 
«.8 758 

option to Magistrate to record evidence m full 
in s 358 798 

power of Bench of Magistrates to employ clerk 
to prepare record in s 265 652 

procedure apphcable m warrant-cases and lu 
summons-cases s 262 _ 648 

procedure m warrai t-cases s 262 n 1 648 

procedure of to be strictlj observed s 260 
» 2t 647 

record in by whom to be written s 265 652 

appealable and non appealable cases ss 263 

and 264 649 651 

refusal to hear evidence in a is illegal s 263 
ff 6 650 

tnal lasting over six weeks is or is not s. 260 
«.20(uii « ^647 


Ssmmary trial— 

under what circumstances undesirable thoogli 
legal s. 260 ff 20 


s 262 K 6 - 

Sammlng np—iirrf Charge to Jury 
by Judge must be taken as whole s 299 n. 2 ^ 

caseby counsel for prosecution s 2S9 « 2 683 

case for defence s. 290 ^ 

defecthe uhen facts are not properly laid before 
Juiy S. 299 « 2 - 692 

for prosecution where accused does not go 

intodefence s. 289 - 


rnised s 299 n 2 ' 

roust not be misleading 5 299 « 12 * 

object of in inal with aid of assessors s. ^ 


ir 


optional with Judge s. 809 « 1 , . . 

pleader for prosecution not to be employed tor 
purpose ot s 809 n.)4 
what is proper s 299 n I 

SammDttfng— 

jurors and assessors m Court of Session ss. 323 
and 32^ . .. «5 

jurors 111 High Court ss. 3lS and 816 

SammoDs 


100 

100 


by whom served s 68(2) . . , 

circulars prescribing direction for issue oi s t 

contract by accused to indemnify his 
illegal S Sl4 ff 27 ^ 243 


J137 

519 

effect 

1142 

j M S.90 125 
fU 1 103 
the 
there 

173 

piwf of* service of when service beyond juris 
diction s 74 . ^ e 74 107 

— -return of with affidavit msuch^s« s ^ 

-when serving officer not 69 


— -when serving omccr nui - ■ - 

refusal to sign receipt of is no ottence > 
n 2 

return of by head of office s. 72 .q. 

of on corporation how made s es# w/ - 

servant of Government or Railway 


Company s 72 
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fisanuu— 

<<Tira ol outside local junsdlctioii s, J3 lw> 

when person summoned cannot be found 

—when receipt for. cannot be obtained 

signature of receipt for ss. 69 and Ji? 

substitution of, for warrant discrelionarj s 204 

sopplementarj for jurors in presidency tonms 

to be m writing signed and swlei | 63 (1) IM 
to jurors and assessors form oi s.3-a 

peace or 
'company 

160 

~My dispense with personal attendance 

to produce documents or other things 

to supplementary witnesses after commitment. 
to witnesses of accused after commitment 
unneMssary when accused appears volunlarilj 

who may issue for offence committed beyond 
jorisdictJOD s 186 
SnmmoBB Case— 

acquittal for non appearance of complainant in 
effect of S.247 « 12 ... 

adjournment m disaetionary with Magistrate 

ap^^rante'by^V^taUn eu 

62$ 


commitment in a s 4 (v) « 1 , ^ 

complaint wnthdrawn in cinnot be revived 
s 248 « 8 

conviction on admission of truth of accusation 
in s. 243 

defined s. 4 d (v) , ^ 

discretion of Magistrate to issue pricess f<*f 
witnesses etc m s »44 w' 

dismissal of complaint m on absent parties 

dilmnarol onla.lute to pay process loo s m 

® »"* « 247 « « «>» 

<IUH 

warrant case 

60$ 6 $ 
gising filse 


Sammons Case— {ron/iV 
Magistrate not bound to wail for complafnant 
in s.247 « 13 

to examine defence w itnesses in s. 244 607 

manner of recording evidence m, s. Soa 7M 

maybe ined summarily, s. 260 

no disdiaige m s. 245 « 2 

not to be committed to Court oi Session s. -41 

on non appearance ot complainant in, acqulltil 
or adjournment s.247 : t ,i 

opuon to Magistrate to record exidence in full 
in s. SaS 

I . 

pro«‘<ldingt‘m possession c-i es, rej^mleii as 
^ S. 14S iK 109 

procedure in ss. 241— ^0 6iK$ «l$ 

reading o%er of recorded e\idence in U 

in 

m\ 

■ 

flOrt 

• VJ 

, Hli 

BaperlnUodent- , , „ , 

of lul 1* ^',1 P'lUn 

m company with a. S5 fA IS to 
of RefomWry npi^oiiument of s. 17, Kef 

—may Jicense youthful odemleni, s \9 Rel 

— to^S deemed gumlhn of yonthnl 

nn D-t C » Art XllK 


or summons 

m rantempt cases public servant is complainant 
in. S. 195, « 4 ,1- 1 

inquiry into security for peace as ui s U7 

^Sajagis^te may require deptKil of exjienses 
— ^i^ore issue of process in s. 244 (s) 
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Dili 

• UU 
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■ ■ , »irj 

duty s 5 6 ' . . 

infomiul >u H 1-1 w 94 „ |«l 

effect of omission lo stole re is ins I ir reln%lut 
s. 123 n 96 |WI 

estates of when liable to (orfeUi rc iiltrr ilrnlh 
s- 514 ... . ■ , 

evidence must l*c taken l>el >rc trjertlnj In 
proceedings unlcrChip Mil « w 91 (nit 
evidence nc<xr>ssry to fasten Uallllt) i ii » A|4 
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for peiee and f »r j.o<)*l t«c1iivlinr niiintier 
character and class to be state I In order ti, 
show cause «. U2 
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[idition -and limitations on 
, 192 

krge of s 502 lOaS 

B Of may be made by record 
path s 123 n 90 188 

Mency of bo ids by must be 
luaue juaicially by Magistrate alone s 123 
« 90 183 


must be construed strictly s SM n is 1071 

not liable where bond itself is bad s. SH a 15 
(>') , 1071 

notice to show cause should be given to s Sl4 
« 8 1070 

power of Court to reject s 122 lo3 

not necessary oi any particular caste s 123 

a 101 192 

prior conviction is no disqualification to be a 
s 123 » 102 192 

reasons for rejecting to be recorded s 122 163 

rejection by superior Court of qualified under 
the order of inferior Court s 123 n 97 s 12 ^ 
n 3 189 201 

relations of the accused are not disqualified to 
be 8 123 tt 100 192 

right to impose conditions as to charaaer and 
class of s 123 » 98 189 

taking of without personal bond of accused 
illegal s 123 » 108 193 

taking without personal recognizances illegal 
s 123 » 108 . 193 

test as to fitness of s 123 » 98 169 

to a bail bond discharged on suicide of accused 
s 514 n 16 1073 

whether Magistrate can prescribe the chss of 
s 123 ft lUl 192 

whether Migistrite may restrict the locality of, 
s 123 ft 99 .. 1861 

Bargeons— iVr Cuiu SoRCEo^ 
deposition of when may be used in evidence 
s. 509 1061 

exempt from serving as jurors or assessors s 320 736 
lunatic prisoner to be examined by s 464 972 

nearest civil, body of deceased to be sent in 
case of suspicious deith s 174 (3) 355 

Snspeeted Fersoni— 

security for good behaviour from s, 109 153 

SaspensloB — 

by High Court pending appeal to Lower Court 
s 42t> 907 

of execution of sentence of impnsonment in 
default of fine s 388 632 

of Judges and Magistrates s 26 .. 51 

of paiment of compensation to complainant 
pending appeal s 545(2) 1169 

for frivolous complaint s. 250 .. 615 

of proceedings in any stage by High Court in 
revision s. 439 n 42 955 

-—on accused being found to be lunatic s. 464 972 


Saspeiuloa— V 

of sentence by Governor General or Local 
Government s 401 811 

of sentence pending reference to High Court 
S 4 3 8 938 

Saspiclon — 

reasonableness of explained s, 54 and s 54 
ft 17 cl ( 1 ) 83 83 

Snsplefans Death— D evtii 
T ahsUdar Magistrates— 
powers of in Madras s 33 » 2 ~ 

Tank— 

fencingof s. 133 207 

Technical Terms — 

jury to determine meaning of s 299(3) 091 

Telegram- 

Court should not issue judiaal orders by s lo 

ft 20 III 

in custody of Telegraph authonties when and 
who may require production of & 95 129 

search and detention of s 9a 
——order for by unauthorized MagisUMe when 
void s 530(3) 

Telegraph— 

lower of police to arrest without warrant on 
s 54 ft 22tocL(l) 
trial of offences against s 184 
when public bound to assist in preventing 
injury to s. 42(3) '* 

Telegraph kc\—Set Act XIIl oi- ISSS 
Telegraph 0fBce-5Vr Search \\ \RR\*4T 
order for by unauthorized Magistrate , 

s 530 

persons employed in exempted from servin^ as 
jurors or assessors s 3'»0 (y) 
searUi and detention of telegram m s 9o 
when and who may require producho 1 of tele 

gram in custody of s. 95 

Temples— 

dispujes as to poascssion of s 145 

-succession to a mieU not witJnn scope oi 

s 145 ft 51 

Teraporar, Order.- _ _ ,j„ 


674 


Tenants— 

when are necessary parties s. 145 ft 67 
Tender^ 

of jiardon— ike Pardon 
of wilneMes lor cross-examination s. 

Tent— jg 

included in term place 5.4{?) 

Terrlterlal DIyUIohs— jg' 

of provinces 
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amdes stolen from se«ral persons at one time 
ts one, s. Z3o, n 6{ii) Si4) 

place of inquiry and trial jn case of s. ISl JC6 
tnahle summanl), vthen, s. 2t>0 tot2 

Threats— 

not to be made b> police s. 163 323 

Tho|- 

place of inquiry and trial of, s l&l (1) 41>5, 

TlUe— 

Magistrate has no tun^diction to act utid».r a. I4a 
Mhcn has been adjudicated bj Civil Court 
S;.l'iS(viu) 2»l 

Trade— 

amouniiug to public nuisance removal oi s. 13J C07 
lautui in itseli when should be meddled with 
^ 133 R 4 and 43 20t> 214 

to be nuisance must m itselt be injurious to 
health of community, s 133 n 4i 214 

Tr&aqnUhty— 

taking security from person disturbing public 
s 107 140 

Traasactlon— 

esses where acts held to form one s SJa, » 6 5H0 

—.—held not to form one s 239 » S S7J 


I Tr*a»fer-{f<j/i/i). ' 

' distnct authorities to be moved before moving 

the High Court for s. 528, n 8 1102 

District or Snb-Diiisioinl Magistntes poivers 
of of cases under s. lO of Madras village 
Police Regulation 1\ of 1816, Appx XVI, 

5». 10 « 13 » cliv 

dutj ot ^lagl»tra^e to adjourn to enable ticrson 
to applj tor s. 123 « 129 _ lOg 

eSectoi of a case & 192 « 6 " 4 J 7 

effectofomissiontorecordrLasoiibfor S.S23 « p jj^j 
effect of when made in good faith in jxisstssioa 
CtSes s. 529 » 4 

expedient when fair and Impartial jur) cannot 
beseCured s.S28 n.Sl lU^ 

1113 
I12U 
1194 

head oi villige under Midras Regulition Js**'**^ 


Transfer- 

accused IS entitled to have a reasonable time to 
apply to the High Court for s 626 « 50 Illf I 
accused s right ot when cogiiirince has been I 


md exacting heavj bail good groiiiwls'’for" 

V 52u « 25 (m) i.y, 

Judge forming opinion In case of pcriiiry nr 
iorger> while sUling on ihv civil sid.. If ground 

tor sS2o « 231U) ^ ,11, 

juMUiible when voiivemtuci. ot defence out * 


by Magistrate not empowered under s 192(2) 

•^s. 629 « 5 1127 I 

by unauthorized Magistrate when not void, 

S. 529 1126 I 

case causing considerable exaiemeni in the | 
distnet, not necessarily a ground lor s »26 
R.S1 111. 

complainant being a servant or relation of 
Magistrate, if valid ground for, a. S26 r. 22 
(11) . >107 

- ' 1 1 ^ fof^ 


. ■ ntd 

s. 5*o,ri.4)u >>>^ 

" V*' Til igi intr nrtrri ni rrl l*f**"'“ 
previous!), s 526 « 22 (iv) 


Magistrate being jw-rsonill) hUcrcMcd in n caw. 


im s. u.u • . 

Magistrates ignonnee of the vcmicubr in 
wnicli iheexnibit* arc wrhien i$ no ground 
for i52ti.tt.32(t) . ni. 

Magistrne IniUtiug <n the ajvpearance of '* 
purdaiiasliin acvu'cd a fl-U «. 24 (x|i 

Magistrate I'ersltllng tn going on with cave 
" ‘ 1 r ■ rule ii 

• . 

• » ic case 
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rtcl,s Wo, « 12 1103 

not )usti(iable because trj'ing Magistrate sum 
moned as witness for detence, s 526, « 23 1107 

- — for expression of strong opinion in counter' 
case.s 526,26(ii]and(iiiJ 1110,1111 

iiouce of, when unnecessary, s 528, n. IS 1122 

notice ot, must be given to partie«, s. 192, tr S, 

S 528, » 11 -437, 1121 

of a case under s 110 by a Magistrate having no 
power, s 123, » 128 196 


s by 


1114 


u 41 


526. 


1116 


— -application for, to be supported by afhdavit, 
s. 52b ~ 1099 

of case, at a late stage is highly inexpedient, 
8.528, n 6 . M im 

of case, bond from accused to secure costs of 
prosecution m cases of, s 526 1099 

of cases from the file of Village Magistrates in 
Madras, s 526, n 4 HOi 

of case to High Court file, Appx. I.s 29, » 3 viii 
of cases under Chap Viff.s 526,» 10 1103 

of cases under s. 107, Cr 1‘, C,s.S26 n 10 (i) 1103 

of complaint instituted under s 14S legal, $ 192, 

— under a. 107, s 192, « 2 43$ 

under s 110, s 192, » 2 -ins 

of complaint under Cattle Trespass Act, s. 192, 


4*^7 


—by High Court notice of application for, to 


£ 4/6 080 

procedure upon, s 626 1099 

——powers of fligh Court in making order lor, 

S. 526 1099 


403 

of lunatic prisoner to public lunatic asylum 
6. 474 . ^ „ 975 

of Magistrate to another district, effect on 
Junsdtctlon, s. 12, n 4 34 

on account of Magistrates interest in a case, 
s 526.B 22(lii)and(iV) 1107 

on, of case, proceedings need not be re^:om 
jnenced s 626, n 18 11Z2 


Transfer— (ro«/(/ ). 

on llie ground of Magistrate taking rroceeii'ifJ 
under s. 107, agaio-st one party alone S.S 26 , 
ft 25 (u) . -llfi 


..... ’ 

order for, of appeals id future ip bad, s. 5J6, 
ft 7 

order of bad when opinion unfavourable to 
prosecution is expressed, s 529. tt 7 JJ" 

ordcrof, not tobeej'^ar/^, s 523, » 12 iid 

order of, without notice to accused lUegai, 

s 528, « 12 *5“ 

dbe 

{1(M 

as to 

. 271 

, . 145. 

‘ ft 167 

po«er ol High Coon to, rMulcrtain applicalw^^^^ 

powCT’ofSpetwt Ma.'srrf' '»• £«« “"'{S 

i 0 ol Moatos yi««e PO^K Reg^toton 
po“.Vr'Vu%r^tlS'LW P..on. . 
poTtlr ol, sboold M e«roje<l mth disoetioit. 

po’.l« 5 K.™ on. P-eidoncy Mngt.tettt to 

,».“MO%ff Irom the Wo oi vtlUgo 

olMWstnio, m empowored lo",^^^ 

otltSwei’"*-' O". wy 

ol 5 W .ppltcnWo to all «sos of 

„£SKfo'"fpptol>nt>s'P" in * 5lor' 

not getting ftir trial is sufficient ground 

siiciKio'nof trjing officer not necessary on,^^ 
e».^nJ%Dimon by Judge in a judgmenjjn 

Ilf? 

rff? 


113 

;iw 



INDEX 


<wf c/<i ). 

Kiere prosecntion witness is a relation ol the 
Magistrate and Is Interested in the result of 
the case s. 526 « 23 (iij 
'raBtfer of » Ca»e-^ 

cannot be made outside distnct when s. 123 
«. 126 I 

does not giie jurisdiction /»tfr re, s. 123, « 127 IB6 

niBiIaUoa-- 

of commission when to be made s 503 «.2o 1059 

of deposition given before committing Magis 
trate S.28S rt 13 ^ 


execution of sentence of ^ 383 * 

warrant for execution of s 333 e 

males sentenced to exempt from punishment 
ol whipping 5.393 , t . * 

particulars to be endorsed on w arrant ol s. 383 ^ 

powers of Assistant Sessions Judge as co & 31 
—District Magistrate speaally empow ered as 

seDteonoi cannot be substituted for impnsorv 


S.397 ^ , 

rreaiore Trove Act VI of 187a 

third-class Magistrate cannot try offence under 
s. 29 «. 3 55 

rreapssi— 

upon property attached is punishable cnminatly, 

S U6 n 21 289 

rrespauee— 

defect In proceedings does not make, destiaioer, 
s 638 1152 

Iflal— JURlSDlCTlOJtf 
acceleration of before date ongioally fixed 
S 344 «-7 

acquittal before issue to process no bar to sub- 
sequent s.403n.26i«) gjU 

and acquittal under special law may be pleaded 
in bar s 403 ft. SSImu) ^ ^ 


before examination of witnesses for prosecution 
in s. 2S6 

before special jury in High Court s 276 
by a Court with assessors not properly chosen 
IS bad & 537 a IS 1 

b) Court not constituted as by law required, 
S.S37tftS 1140 

b> Court without junsdiction cannot be plead 
edin bar s. 403 ff 23 649 

b> Judge or Magistnle in cases of personal 
interest sl5S6 1183 

by jurors not summoned s 32t> n 2 739 

b) jury of case tnable with assessors is legal 
S.336 ff 4 1136 

by jury of offence triable with assessors, not 
tm-aiid S.S36C1) > 1136 

by same lury or assessors of several oQenders 
ID succession s. 272 660 

n - L / <r — strates 


commencement of before Court of Sessions 
s. 271 656 

commencement of H)thas5essore.s.284,A 6 669 

coromenees when accused appears s. 350, 

» H 791 

composition of offence bars subsequent, s. 403, 
n 32(ix) 852 

continuance of discretionary with Court after 
plea of guilty, s. 271 ff 15 658 

continued by successor in office s.637,« 16 1141 

custod} of lunatic pending & 456 874 

distinction between by jury and with assessor 
_ S 263 w 2 653 


effect of at an uaauthonred place s 177, n. 6 402 

evidence given at preliminary inquiry, admis- 
sibility of, in Sessions s.28S 677 

High Court to daiermine place of in cases of 
doubt s. I8S 41S 

inabsence of commitment is illegal, s. 637, a 6 .. 1 139 
in case of contempt of Court, ss. 480 and 482 
^ ^ 1008 1010 
loadents held to create reasonable apprehea 
Sion that fair, cannot be had s. 526 a 27 11 10 

loint bad in case of persons charged with 
diffwent offences s. 2S9 a 34 602 

of several personi, s. 239 595 


«e o .^esl,lon to be by jury or with 
aid of assessoTHS jss r or wiw 

U jur) s 267 ^ 

Coun opening 

case for prosecution la, s. 2So 672 
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►- o % ler prisoners is unfair 

ummons-c-ise illegM 
\ 625 

pn British subjects 
I 968 

Ct of s 537 « 37 1143 

«A,» and offenders together 
oi S 537 K 39 It44 

of European British subjects committed to High 
Court place of s 336 741 

for offences of which one is and the other is 

not punishable with death s 448 970 

of foreign dacoits for retaining stolen property 
in British territory, s 181 « 4 409 

of lunatic resumption of after adjournment 
s 467 973 

of offence falling within two definitions s. 233 574 

offence of rape committed b> man on his wife 
who can hold s 501 l03-» 

offences against administration of justice s.476 9‘tO 
of offences committed on High Seas 14 

of offences under Penal Code ss 6 and 23 29 54 

European Vagrancy Act s. 29 « 2 54 

Metal Tokens Act s 29 « 2 54 

other laws ss. 5 and 29 Sa 

Opium Act s 29 n 2 54 

— Prisons Act s 29 r 2 »5 

Railwaj Act s 29 r 2 54 

— Registration Act s 29 « 2 55 

— Stamp Act s 29 H 2 5® 

Salt Act s 29 K 2 5» 

— Treasure Trove Act s 29 r 2 Ss 

of offender by unauthorized Magistrate void 
s 530 1127 

of offences where some are triable b> jury and 
some with assessors 8 269 654 

of person previously convicted of offences 
against coinage stamp-law or property s 348 783 
of several offences committed together s 23a 574 

of three offences of same kind s 23 ( 571 

on a holiday notinaahd s 344 r II (r) 771 

only summarj in respect of record s 260 
R 6 643 

operation of s 3a of the Code restricted to con 
victions at one s 33(i) n S 64 

ordinarj place of s. 177 40t 

ought not to be stopped before the close of the 
prosecution case s 286 n 12 676 

place of for abetment b> letter sent through 
post s 180 » 2 407 

place of for offence under Stamp Act s 177 
R 1 (<5) 401 

place of in case of bigamy s 179 ? 12 407 

place of m case of cheating s 179 n 9 406 

place of in case of criminal conspiracy s. 179 
R 10 406 

place of in case of falsification of accounts 
s 179 R 11 406 407 

place of where act Is done in one district and 
consequences ensue in another s 179 403 

in case of libel under NY Cr P C s 179 

R 8 405 

— m case of cnmiml breach of trust and 
theft and criminal misappropnition s 181(2) 4C9 


Trial— 

in case of offences against Railway Telegraph 
Post Office and Arms Act s 184 4M 

In case of offences committed by foreigner, 
s 18S R 3 and 4 41S 

in case of thugs and of dacoits and escape from 
custody s 181 4®* 

— where act is offence by reason of relation 
to other offence s 160 

— whereoffenceconsistsof se%eral acts S.IS2 413 

where offence is committed on journey or 

\oyagc s 183 

where offence IS continuing s.lS2 

— where scene of offence IS uncertain s 182 413 

where scene of offence not in one distnct 

oiily.s 182 

jiostponement of on accused being bound to be 
lunatic by Sessions Court or High Court 
s 463 ^ 

power of Appellate Court to direct commitment 
for s 423 ^ 

Ixical Government to transfer s 178 

power to ojmmit for s. 206 5" 

previous acquittal or conviction when bars 
s 403 

procedure at where some charges 
jury and some by assessors s 263 R 4 40J Ws 

provisions of s 523 opp!) to all cases '*oere 
there has been no or inquiry s 523 r 2 
re<ommencement of does not imply cancella 
tion of charge already framed s 3a0 n 7sw 
release of lunatic pending s 466 
rules concerning place of Chap XV A . ^ 
should be separate where offences are distinct 
S. 237 R 6 j „ 

simultaneous of aoss-cases betw een contending 
parties bad s S37 « 37 j**” 

summary by unauthonzed Magistrate 

—illegal of offence under s 4 of Act\XV of 
1867 s 260 R 19 , ^ t t> r ^ 

summary not allowable where s 75 I * 
applies s 260 R 19 _ , .o 

lo be "laual by the Court Uself s 403 « 18 

6o9 

1099 


1099 

769 


S 526 


venJelo? of tho offence of 
property if theft in one territory and rece g 
II another s 180 r 4 2'* 

when a may be said to begin & 4 (4 J ” 
when barred under s 403 Magistrate c 
pass an order under s. 517 « 10(10 , 

when can a be said to be upon the sam 
s 403 ft 30 SCS 
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when IS a person said to be tned s. 403 m I 
and 19 849 

when IS said to ha%e re-commenced s. 3a0 
«. U 7JI 

where acts constitute one oflence but when 
combined constitute a different oRence s.233 574 
—It is doubtful what offence has been com 
mitted s. 236 5}«a 

with assessors of a jurj case ma^ be valid if no 
objection taken s. 269 ft 6 tSa 

with assessors of offence triable by juty not in 
'•aiid when s S36 1136 

with tbe aid of assessor not summoned s 326 
iT 3 739 

with the aid of non-qualihed assessor s 537 
n 13 1140 


neaning of the word s. Sa6 m 8 and II 1185 tlS6 
hern Child— CHil.t3 MxtNiENAUcE. 
naintenance order cannot be made for s. 4S8, 

« 26 1023 

claimed Properly— P roperty 
lanfnl JlisaiDbly— 

iutv of officer commandini; troops required bj 
Magistrate to disperse s |90 206 

lOining etc after it has ordered to disperse 
punishment s 127 « 2 ^ 203 

207 

? -07 

dispersing s 132 207 

204 
206 
203 
203 


ilawtol Association— 


iJawfnl Compulsory Labonr— 

compoundable s 345 773 


ilawlnl Detention— 


S'SSm 10 conip'l losloralloo 

S S52 


-1181 

llRf 


Uotonnd Hind— Si*? lss.\\m 
Upper Bsrma— 

H peala in case of turoj>eau liiiUah aiiljecis m 
s. 413 n 2 and s- 414 r 1 
'll t eila m caae ol -'entencea oi Di tna ^laJ.la» 
cr it« s 40& 

Code extends to 1 « _ 
detention ot persona arresleil without wirrmts 
inss.S3 abandS7 'Hi 13 '>1 

footnote 

districts m s 7 » 2 ^0 

enhancement ol sentences in s. 423 
esideiice recordetl bi I oresl officers in ss. SaS 
and 3a6 >79 075 

fees for process in s.a44 IlSs 

proceedings for takiHo secunt> in s.112 ISj 

footnote 

procedure substituted for s. 49 » 1 74 

provisiona as to irreguUr j roceedings fn s 537 
It I 1137 

provisions ns to transfer of Cl ts lii s lOJy 

sentence of whipping m s. 3- Sjj 

Vagabonds — 

arrest of s. 6S Dy 

Ys^ants— Sff FukopC-vn Vacrants. 

security for good behaMuiir from s.10) 15^ 

Yakalatnama->- 

need not be filed b> authonred \ leader npjicar 
mg in defence s. J40 » 1 1 75> 

Vakil— Vah \latn vma 


27 

2 h 

I arty is present in i>erson along with him 
s 346 « 15 757 

Tight of accused to 1 ms defended bj of hu 
clioice S 340 II 2 7a» 

ngbt ot accused to be head s 3f0 n 3 758 

Vendee- 

title of at magisterial sale su|>enor to that of 
at Civil Court salt s 83 w -i> J23 

Ytodor— 

of stolen proj>ert> who to re|<oit visit ol and 
when 5 45 73 

Verdict— ^Irr Jirv 

alter accepting Judge has no junsdictiou to refer 
to High Court s JU7 » 3 (1) 734 

cases where reljing on inadmissibk eaidcnce 
held to Mtiate s. » 33 699 

Code does not retwgmse any distinction bc» 

“ ■ ■ 715 


ilawfal Obstruction— 

conduional oniet for removal of, s. 133 

onnas-^ ^ 

police to rciKirt of s. 1"4 ^ 


^ 207 

- 355 


amved at inadmissible asul > a 
(oeinokahOi r 3 
High C^iot cannot inler^tre 
bLt refer s. 307 « 11 (■>; 


718 

- 716 

- 714 

72*5 
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— ^ PACE 

Tliltw*— 

' committee of appointment of for Reformator> 

s. 17, ReL Sch Aa xl'*” 

— duties of s. 23 ReL Sch. Act xhx 

— certihcate of as to capacity of lunatic 
pnsoncrs to make defence s 47J 97& 

¥®Jd Proceedings— 

caused b) irregularities s>. 531 1129 

Ifelastnry Confeistoss— 
fac» should appear at bcginmnE of state- 
ment s. 164, J4 332 

memorandum as to s, 164 (3J 324 

VeliiBteers— 

duty of in dispersing unlawful assembl), s 130 206 
powers of lo disperse iinlaufitl assembly 
s I3I 207 

proteaion of from prosecution lor acts done in 
dis])ersing unlaufuf assembly s 132 207 

Yolooteers* Aet—ier Muitarv Officer 
Voyage- 

place of inquity and trial where offence is com- 
mitted on s 1S3 413 

Walyer— 

by accused where his examination was not 
signed s. 364 ff 23 . ^3 

of prisoner, defective proceedings not cured 
by,S.4S9, R 13 947 

oi privilege by European British subject s^ 454 
— S.4S4 « S, s, 62tfB IJ2S 

Vamn(~'.S'e^ Arrest 
aid to person other than police when executine 
s. 43 72 


endorsement of bypohceofficertouhom it is 
not directed s. 79 R 3 1I3 

for execution of death sentence a. SSI S25 

for levy of arrears of maintenance, s. 4SS R.7i 
(in) , jow 

, . • . I 1142 

. • \ ilidated 

i 1147 

'..I''' US 


W«rr«at— (r ). v ^ 

issue of to enforce attendance of absent party \ 
to a proceeding under s 145 is illegal s. 145, ' 

«. 103 267 

issue of under s 90 without recording reasons 
ill^al S 537, « 23 (a) UH 

Magistrate may issue bailable even in non- 
bailable case s 75 « 16 - 11® 

oi fine bv distress an 1 sale of moveable property, 
S.3S6 327 


ft. 22(a) 

only one issuable for accuniulued arrears of 
^ j - 1033 

827 

stance 

political agent cannot issue after certifying 
under s 183 of the Code Appx 11 s.7, w 7 xx 
power of superior Magistrate to direct to re- 
issue s 75 R 17 j . »r I * ^ 

procedure when issued by Subordinate Magfs- 

o^iSonasto applicabletothoseissuedundcr 
Act XIII of 1859 S 83 R 6 - 1I» 

return of on execuuon sentence s. 400 841 

signature on net to be affixed by stamp S.3S6 

speaal cannorbe delegated R 23 » 5 , 
s&emcnt of circumstances of oflence In not 
necessary R 7 $ » 8(vi 10* 

under s iOO drawn upon printed form used 
under s 98 with necessary alteration is legal 

undcTi 98 betndorsEd over to another. 

v«^n* TOt properly endorsed makes arresk 
Illegal S.77 ^ 

-Snlted beyond inr.sdtet.nn 

s. 186 

VMTUt ef Awetl-Jer Arrest 

_ , 77 ■- 4 - 412 


tion s 84 _ ^ i III 

” - *1 ■ ' 443 

, . , • 110 
t 75 

»» - 
— bv landholders i 7» * 

from Courts in 1 niish India cannot t«; exceed 
on Nixans «ub>rtts oo Hydcralad Sj e 
lA'-ies.wW ■ i __ 

general provjuo'a a* to cve^ *.W 

genc^ iho-d no* be isj je<i *. 75 «. B 
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rferevnh the, of 
'll] set aside the, oi 


,5 423, « fOO 
.■ol, s 302, «. 2 
a, in the middfe of a 


. wiiinox return a, on the casting of tots, 
s. 301, n I 9 

j«r> may tetum a, in the alternilivc, s 301, 
n 91m) 5 

5ur> must gi\e their, against each prisoner, 
s 299, « 51 ■} 

meaning of term, s 10J,» 2 « ? 

means entire, s, 423, « lOl t 

obtained by duress, s 305 « 1 I 

oi mi»'' "* 


- IV leteive unanimous, s. 302, 
nature of, how to be ascertained, s. 303 
— to be given on each charge, s 303 
— when may be amended, s 304 
of jury, finality of, s 138, n J8 
on inspection of locality and vvitliout taking 
evidence, cannot be given, s 138, « 12 
power of amendment must be exercised before 
or immediately after, is recorded, s. 304, n 3 
power of High Court to interfere with, of luiy. 
8 423, « 94 

power of jury to return a, in respect of an 
ofiencenot charged, s 301, m 9 
procedure where Sessions Judge disagrees with, 
s 307 

proper course to be adopted ivhere, of jury is 
vague or ambiguous, s 303, « 4 
questions to be put where, is ambiguous, s 303. 
n \ 

reasons for, cannot be asked, s. 303, n 3 
recording evidence after, illegal, s 305 » 3 
repugnancy in, noground for quashing convic 
tvon, s 301 «. 5 

TPl 


722 

714 

722 

72t 

717 
7J8 

718 


901 

716 

723 

719 

718 
718 
722 

715 
713 

7J2 

713 

j c^iend- 

• j * „6,»udie, s 138(2) 223 

unanimous must be received unless contraiy 
to law.s 302, «. 1 717 
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